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12-427-EL-ATA,
12-428-EL-AAM,
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for Waiver of Certain Commission Rules.

In the Matter of the Application of
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to Establish Tariff Riders.

Industrial Energy Users-Ohio,

Appellant,

v.

Public Utilities Commission of Ohio,

Appellee.

12-429-EL-WVR, and
12-672-EL-RDR

JOINT MOTION FOR A STAY
BY INDUSTRIAL ENERGY USERS-OHIO AND

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

The appeal before this Court is of the Public Utilities Connnission of Ohio's

("Commission)" orders permitting a utility to collect $330 million from customers over a three-

year period ending December 31, 2016, through a non-bypassable charge called the Seivice
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Stability Rider ("SSR"). The Industrial Energy Users-Ohio ("IEU-Ohio") and the Office of the

Ohio Consumers' Counsel ("OCC") (collectively "Joint Movants") respectfully move this Court

to grant a stay, pursuant to R.C. 4903.16, of the Opinion and Order issued September 4, 2013

("Opinion and Order") (Attachinent A), the Entry Nunc Pro Tunc issued September 6, 2013

("Nunc Pro Tunc Entry") (Attachment B), the Entry on Rehearing issued October 23, 2013

("Entry on Rehearing") (Attachment C), the Second Entry on Rehearing issued March 19, 2014

("Second Entry on Rehearing") (Attachment D), the Fourth Entry on Rehearing issued June 4,

2014 ("Fourth Entry on Rehearing") (Attachment E), and the Fifth Entry on Rehearing issued

July 23, 2014 ("Fifth Entry on Rehearing") (Attachment F) (collectively "ESP Orders") of the

Commission in Case Nos. 12-426-EL-SSO, et al.l Pursuant to R.C. 4903.20, "[a]ll actions and

proceedings in the supreme court" under the Revised Code Chapters at issue in this appeal "shall

be taken up and disposed of by the court out of their order on the docket." Under R.C. 4903.16

and the Court's inherent powers, the Court is authorized to grant the stay. A stay is necessary in

order to prevent irreparable harm to DP&L's customers during the pendency of the appeal of the

ESP Orders.

For the reasons set forth in the following Memorandum in Support, the requested stay

should be granted.

1 The ESP Orders are attached to IEU-Ohio's Notice of Appeal, filed in this docket on August 29, 2014.
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Industrial Energy Users-Ohio,
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v.

Public Utilities Commission of Ohio,

Appellee.

MEMORANDUM IN SUPPORT

1. INTRODUCTION

On September 4, 2013, the Commission issued its Opinion and Order in the above-

captioned matter. In that Opinion and Order, DP&L was authorized to collect from custorners
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$330 million in so-called "stability" charges through a non-bypassable charge called the SSR.

The Commission upheld (through several etrtries on rehearing) its Opinion and Order that

permitted DP&L to collect $330 million in unlawful charges through the SSR. The ESP Orders,

however, violate R.C. Chapter 4928. Specifically, the above-market, non-bypassable,

generation-related SSR charge violates R.C. 4928.38, R.C. 4928.02(H), R.C. 4928.17, and R.C.

4928.143 (P)(2).,

If there is no stay of the collection of these charges during the pendency of Joint Movants'

appeal, then DP&L will continue to collect this unlawful charge from customers. And if this Court

finds that the charge is unlawful or unreasonable, then DP&L will be unjustly enriched because the

amounts it collects likely cannot be returned to customers. In re Application of Columbus S.

Power Co., 138 Ohio St.3d 448, 2014-Ohio-462, ¶54 (hereinafter "Columbus S. Power Co. Il").

To prevent continuing irreparable injury to customers that are currently being billed the SSR, the

Court should grant a stay of the collection of the charge while the appeal is pending.

II. THE COURT SHOULD GRANT A STAY TO PROTECT DP&L'S CUSTOMERS
DURING THE PROCESS OF AN APPEAL

A. Joint Movants Meet the Legal Requirements for Granting a Stay Necessary
to Protect Customers from Paying Unlawful Charges

Ohio law provides "any person who feels aggrieved by such order [an order of the

PUCO] a right to secure a stay of the collection of the new rates after posting a bond." In re

Application ofColumbus S. Power Co., 128 Ohio St.3d 512, ¶17 (2011) (hereinafter "Columbus

S. Power Co. 1") (quoting Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio

St. 254, 257 (1957)). R.C. 4903.16 provides for the issuance of a stay of execution regarding the

Commission's final orders:
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A proceeding to reverse, vacate, or modify a final order rendered by the public
utilities commission does not stay execution of such order unless the supreme
court or ajudge thereof in vacation, on application and three days' notice to the
commission, allows such stay, in which event the appellant shall execute an
undertaking, payable to the state in such a sum as the supreme court prescribes,
with surety to the satisfaction of the clerk of the supreme court, conditioned for
the prompt payment by the appellant of all daniages caused by the delay in the
enforcement of the order complained of, and for the repayment of all moneys paid
by any person, firm, or corporation for transportation, transmission, produce,
commodity, or service in excess of the charges fixed by the order complained of,
in the event such order is sustained.

This section imposes three conditions on the Court's exercise of its power to stay:

application to the Court; notice to the Commission; and, upon approval by the Court, the

movant's execution of an appropriate bond. As discussed below, all three conditions are or can

be met in this case.

The first two requirements are satisfied. First, Joint Movants have applied for a stay from

this Court by filing this motion. Second, Joint Movants have served the Commission with the

required notice.Z Attachment A to this motion contains a copy of that notice, with the electronic

filing confirmation. The third requirement, the posting of a bond, is inapplicable because it is

constitutionally infirm, does not apply to OCC acting as a public officer of the state,3 or can be

satisfied if Joint Movants are directed to post a nominal bon.d.

2 IEU-Ohio interprets the notice requirement in R.C. 4903.16 as only requiring the Court to
provide notice to the Commission if it grants a stay of a Commission order. Nonetheless,
consistent with the practice of other litigants, IEU-Ohio and OCC have filed letters with the
Commission providing three days' notice to this motion.

3 IEU-Ohio is not participating in this section of the Motion.
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No bond is necessary to obtain the stay that is necessary to protect
customers from paying unlawful charges.

a. The bond requirement in R.C. 4903.16 is unconstitutional under
the separation ofpowers doctrine. Tlzerefore, no bond is
necessary to effect the stay that Joint Movants seek in order to
protect customersfrom unlawful charges.

Because the bond requirement of R.C. 4903.16 restricts this Court's ability to exercise its

inherent authority to issue a stay, that requirement violates the separation of powers under the Ohio

Constitution. Accordingly, the bond requirement is unconstitutional and unenforceable.

The Ohio Constitution embraces the separation of powers doctrine. State v. Bodyke, 126

Ohio St.3d 266, 2010-Ohio-2424, ¶40; City ofNorwood v. Horney, 110 Ohio St.3d 353, 2006-

Ohio-3799, ¶114; State v. Hochhausler, 76 Ohio St.3d 455, 466 (1996). Through this doctrine,

our State Govertunent preserves the independence of each of the three branches of the government

and prevents the encroachment by one branch upon the powers of another. "The reason the

legislative, executive, and judicial powers are separate and balanced is to protect the people ***."

State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 135 (2000) (statute authorizing parole board to

try, convict, and sentence inmates for crimes committed while in prison violated separation of

powers doctri.ne).

1he proper administration ofjustice requires that the judicial branch remain independent and

free from interference by other branches. State ex rel. Foster v. Bd. Of Cty. Commr. of Lucas Cty.,

16 Ohio St.2d 89, 92 (1968) (a board of county commissioners could not interfere with the

operations of the court by denying essential funding). The judicial branch's power to administer

justice cannot be impeded or controlled through another branch's exercise of its respective powers.

"The legislative branch has no right to limit the inherent powers of the judicial branch of the

government." Hochhausler, 76 Ohio St.3d at 464. The judicial branch's "inherent authority

includes the power to issue or to deny stays." C'ity of Norwood, 110 Ohio St.3d at ¶118.
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A stay prevents some action by temporarily suspending the authority to act. The stay power is

4" a power as old as the judicial systein of the nation"' and "part of a court's `traditional equipment for

the administration of justice.'"' Nken v. Holder, 556 U.S. 418, 428-429 (2009), quoting Scripps-

Howard Radio, Inc. v. Fed. Communications Comm., 316 U.S. 4, 17 (1942) (distinguished on

other grounds). A stay prevents irreparable injury to the parties and to the public pending the

outcome of an appeal. Id at 432.

The power to grant or deny a stay is "essential to the orderly and efficient administration of

justice." Hochhausler, 76 Ohio St.3d at 464. As such, this Court has stated that the legislative

branch may not impose limitations on the judiciary's inherent power to grant or deny stays. City of

Norwood, 110 Ohio St.3d at ¶117 (quoting Smothers v. Lewis, 672 S.W.2d 62, 64 (1984) ("[I]t is

not within the purview of the legislature to grant or deny the power nor is it within the purview

of the legislature to shape or fashion circumstances under which this inlierently judicial power

may be or may not be granted or denied.")).

In City ofNonvood, this Court held that a statute's proscription of stays was unconstitutional

as it violated the separation of powers doctrine. City ofNonvood, 110 Ohio St.3d at ¶117. The

statute prohibited courts from issuing stays or injunctions against the taking of property pending

review of an eminent domain action. Tlie Court noted that numerous jurisdictions recognize a court's

inherent power to stay the effect of a lower court's decision. Id. at ¶118. The significance of "the

rights and risks implicated by eminent-domain actions" also factored into the Court's order. Id. at

¶125. Moreover, the Court distinguished its decision that the statute unconstitutionally violated the

separation of powers doctrine from its decisions in prior cases applying the same statute. Id. at ¶128-

133. The Court noted that the prior cases had not considered whether the statute infringed on judicial

authority and violated the separation of powers doctrine. Id at ¶132.
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In Hochhausler, the Court also held a statute's bar on judicial stays was unconstitutional

because it violated the separation of powers doctrine. Ilochhausler, 76 Ohio St.3d at 464. The

statute's bar denied any court the ability to stay an administrative driver's license suspension imposed

for operating a motor vehicle while intoxicated. Id. at 463. Although legislation enacted by the

General Assembly is presuined constitutional, legislation that usurps the powers of the judicial branch

violates the separation ofpowers doctrine and is unconstitutional. Id. at 458, 464. The Court found

that "[t]o the extent that [the statute] deprives courts of their ability to grant a stay of an administrative

license suspension, it irnproperly interferes with the exercise of a court's judicial functions." Id. at

463. The Court struck down the unconstitutional statute.

Further, the legislature may not limit the authority of the Court to issue a stay because the

legislature has created the appellate right. As this Court recognized in City ofNorwood, the legislature

may not control a subsequent judicial review once an administrative action has ended and the riglit to

appeal is triggered. "The statutorily granted right to appeal under [state statutes] was [appellant's]

basis for this action * * *. However, the fact that the legislature statutorily provided for this appeal

does not give it the right to encroach upon the constitutionally granted powers of the judiciary. Once

the administrative action has ended and the right to appeal arises the legislature is void of any right to

control a subsequent appellate judicial proceeding. The judicial rules have come into play and have

preempted the field." City ofNorwood, 110 Ohio St.3d at ¶121 (quoting Smotlzers, 672 S.W.2d at

64-65).

Like the statutes scrutinized in City of Norwood and Hochhausler, the bond requirement of

R.C. 4903.16 prevents the Court from freely exercising its power to stay the Commission's orders on

appeal. Under R.C. 4903.16, the Court may stay the execution of an order, only if the party seeking

the stay posts a bond undertaking sufficient to pay for damages caused by the delay of the order in the
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event that the order is upheld. Essentially, the statute prohibits the Court from issuing stays if a party

fails to post a bond in an amount sufficient to pay for damages caused by the delay of the Cominission

order regardless of the lawfulness or injury caused by the Commission's order under appeal and

without consideration of the harm caused by the unlawful orders. See, e.g., Columbus S. Power Co.

1; 128 Ohio St.3d at ¶17; City of Columbus v. Pub. Ctil Comm., 170 Ohio St. 105 (1959)

syllabus.

The inability or failure to post bond for the nullions of dollars at stake in utility cases often

results in the unjust outcomes a stay would prevent. In Columbus S. Power Co. I, for example, the

Court found that parties were without a remedy for an unlawful retroactive increase in electric security

plan ("ESP") charges because the appellant did not (and could not) post the bond required by R.C.

4903.16. Columbus S. Power Co. I at ¶18. Indeed, the Court characterized the statute as the

legislature attaching "a significant requirement to the court's stcry power." Id at ¶20 (emphasis

added.) Similarly, in City of Colunabus, the City's application for a stay was denied because the City

was unwilling to fiunish an undertaking in more than a nominal amount. City of Columbus, 170

Ohio St. at 109-110.4

Although Columbus S Power Co. I, Columbus S. Power Co. II, and City of Columbus

consider R.C. 4903.16, none examined whether R.C. 4903.16 violated the separation of powers

doctrine. As in City of Norwood, the prior decisions considering R.C. 4903.16 do not provide

authority to continue to enforce the unconstitutional bonding requirement. As the Court stated in City

of Norwood, the legislative branch may not inipose limitations on the judiciaty's inherent power to

grant or deny stays. City of Norwood, 110 Ohio St.3d at ¶I 18.

4 The Court also upheld the Commission's refusal to remove the effects of an illegal charge from
the deferral balance the Commission authorized Ohio Power Company to amortize under rates
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Finally, Columbus S Power Co. I illustrates the need for judicial discretion in granting stays.

As in Citv of '-Morwood, the Court should consider the rights and risks implicated by the Commission's

orders. Id at ¶132. In Columbus S. Power Co. I, this Court recognized that the public was irreparably

harmed. See Colurnbus S. Power Co. I at^ 11-21. Before the Court reversed the Commission's

order, customers paid higher rates to the utility under that order. Id. at ¶ 15. ("The unlawful rate

increase lasted until the end of 2009 and has been fully recovered."). Under the Court-devised

"no refund rule," it did not order that amounts collected under the unlawful order be returned to

customers. The no refund rule, coupled with the absence of a stay, transformed a"win on the merits

into a somewhat hollow victory." See id. at ¶17. As a result, the utility was enriched by $68 million

because the Court could not protect customers even though customers prevailed on the merits.5

ln. this case, if the legislative bond requirement prevents the Court from issuing a stay and the

Court eventually reverses the ESP Orders, then DP&L's customers will once again be irreparably

harmed because they will have paid the charges without an expectation of a refund. Under the ESP

Orders, customers of DP&L are required to pay higher utility bills that include charges of $330

million during the term of the ESP. When the unlawful ESP Orders are reversed, the customers that

have paid for the SSR will be left without a remedy to recover those payments if the Court again

refuses to direct a refund. DP&L will benefit from the windfall. On the other hand, if the Court stays

the collection of the rates and eventually reverses the Commission decision, then neither the customers

nor the utility is harmed.

on the basis that appellants had not secured a stay of the Conunission's order. Columbus S.
Power Co. II at T 56-57.

5 Justice Pfeifer has highlighted the unrealistic nature of the bonds. State ex rel. Indus. Energy
Users of Ohio v. Pub. Ctil. Comm., 135 Ohio St.3d 367, 2013-Ohio-1472, 987 N.E.2d 645,4j[ 2
(Pfeifer and O'Neill, J., dissenting) (stating that "bond in that amount [$144 million] to stay the
rate increase pursuant to R.C. 4903.16 is unrealistic.").
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When the Ohio General Assembly enacted R.C. 4903.16, it unconstitutionally encroached

upon the Court's authority. The statute prevents the Court from exercising its judgment and

utilizing its inherent stay powers to avert irreparable injury to the public pending the outcome of

an appeal. To prevent further injury to DP&L's customers represented by OCC and IEU-Ohio

resulting from the Commission's unlawful ESP Orders, Joint Movants respectfully request that

the Court declare the bond requirement in R.C. 4903.16 unconstitutional and stay the ESP Orders

as they pertain to the SSR.

b. The public office exemption to the bond requirement should
apply to OCC.6 Therefore, no bond is necessary to effect the stay
that OCC seeks in order to protect customers from unlawful
charges.

Ohio law provides for an exemption that relieves the OCC from having to post a bond -

or "execute an undertaking" as bonding is referred to in R.C. 4903.16 - in furtherance of a

requested stay. A public officer is not required to post a supersedeas bond when acting in a

representative capacity for the State.7 R.C. 2505.12 provides:

An appellant is not required to give a supersedeas bond in connection with any of
the following:

(A) An appeal by any of the following:

6 IEU-Ohio is not participating in this section of the Motion.

7 It is easy to understand why the Ohio General Assembly has exempted State public officers
from having to post a bond to effect a stay pending an appeal. In this case, DP&L's collection of
nearly $330 million from its customers is the subject of this appeal. If OCC were required to
post a $330 million bond in order to obtain a stay, OCC understands that it would have to pay an
annual premium for the bond of approximately $4.5 million during the first year the appeal is
pending plus a pro-rated amount for increments of a year after the first year that the appeal
remains pending. In addition to this cost that is not affordable for OCC, in order to get a bond
OCC would be subject to an indemnification provision that would put the OCC (or possibly the
State) at risk of having to pay up to $330 million in the event the bond was forfeited. R.C.
2505.12 removes that cost and potential liability to the State wlien a stay is sought during an
appeal.
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(3) Any public officer of the state or of any of its political subdivisions who is
suing or is sued solely in the public officer's representative capacity as that
officer.

R.C. 2505.12. (Emphasis added).

According to R.C. 4911.06, the OCC "shall be considered a state officer ** *." R.C. 4911.06.

Furthermore, according to R.C. 4911.02, the OCC may "institute, intervene in, or otherwise

participate in proceedings in both state and federal courts * * * on behalf of the residential

consumers." R.C. 4911.02. Thus, in filing a request for a stay of execution, the OCC acts in a

representative capacity and, as a public officer, is not required to post a supersedeas bond. Most

recently, the Court granted a stay to OCC and other parties, without the posting of a bond.8

In fact, the Court has even granted a stay for an entity other than a public officer without

requiring that a bond be posted by the appellant. In MCI Telecommunications Corp. v. PUCO,

(1987), a stay was granted in a utility case by the Ohio Supreme Court without the posting of a

bond despite the fact that the appellant was not a public entity. 31 Ohio St.3d 604, 605 (1987).

Similarly, the Court should grant OCC's request for stay of execution in this case pursuant to

R.C. 4903.16.

R.C. 2505.12 should be read in pari materia with R.C. 4903.16 as noted by Justice

Herbert in his dissent in Columbus v. Pub. Util. Comm. of Ohio, 170 Ohio St. 105, 111 (1959)

(Herbert, J., dissenting). There, Justice Herbert concluded that the City of Columbus, as a

political subdivision of the State of Ohio, should not be required to post a bond to obtain a stay,

or that a nominal bond should be sufficient.g Thus, this Court should stay the collection of rates

pending final decision, without bond by the OCC or with only a nominal bond.10 Justice Herbert

8 In re Application of Duke .Energy Ohio, Case No. 2014-0328.

9 Columbus v. Pub. Util. Comm. of Ohio, 170 Ohio St. at 1 i 1(Herbert, J., dissenting).

10 ^d.
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wrote, "It is the view of the writer * * * that the Legislature never intended to handicap in this

manner a municipality seeking to protect its citizens who are consumers of public utility

products."11

The OCC is not required to post a supersedeas bond because the OCC is acting in a

representative capacity as a public officer of the State. Accordingly, no bond is necessary to

obtain a stay.

3. If this Court determines that a bond is required, then the posting of a
nominal bond will meet the requirements of R.C. 4903.16 to obtain a
stay of the collection of an unlawful rate that is being charged to
customers.

If the Court determines that R.C. 4903.16 is constitutional, then Joint Movants should be

ordered to post a nominal bond to effect the stay. The law in question states that a bond must be

"conditioned for the prompt payment by the appellant of all damages caused by the delay in the

enforcement of the order complained of." R.C. 4903.16. The alnount DP&L may collect under

the Commission's ESP Orders is $330 million. There is no interest component. Whether DP&L

collects $330 million over three years or some other period may create some lost interest, but

that loss must be weighed against the value of the funds already collected. DP&L has had

approximately one year of use of ratepayer funds through amounts collected through the SSR. It

will not be materially harmed by a stay. Thus, a nominal bond should be sufficient.

" Id. at 112.
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B. Under the Court's Inherent Power, the Court Should Stay its Order
Authorizing DP&L to Collect the SSR from Customers. Joint Movants Can
Show a Strong Liketihood of Prevailing on the Merits, DP&L's Customers
Represented by OCC and IEU-Ohio Will Be Irreparably Harmed if the Stay
is Not Ordered, DP&L Will Not Be Harmed if the Stay is Ordered, and
There is a Strong Public Interest in Favor of the Stay.

In granting a stay, the Court is guided by a four factor test to determine if Justice requires

a stay of the ESP Orders.12 Because there is a strong likelihood that Joint Movants' will prevail

on the merits of their challenge of the SSR, DP&L's customers represented by OCC and IEU-

Ohio are irreparably harmed by the ESP Orders, and the public interest supports an order

granting a stay, the Court should grant the requested relief based on its inherent authority.

1. There is a strong likelihood that Joint Movants will prevail on the
merits of their positions to protect Ohio customers from paying a
stability charge that subsidizes DP&L's generation business.

Based on the plain violations of R.C. 4928.38, 4928.02(H), and 4928.17, the ESP Orders

are unlawful because they authorize DP&L to collect unlawful transition revenue and provide a

subsidv for the generation-related assets held by it and its affiliate during the term of the ESP.

Further, the SSR is not authorized by R.C. 4928.143 as a term of an ESP.

12 Justice Douglas, in a dissenting opinion, endorsed the use of this same four factor test in the
context of reviewing a motion to stay a Commission decision. MCI Telecommunications Corp.
v. Pub. Util. Cnrn., 31 Ohio St.3d 604, 606 (1987) (Douglas, J., dissenting). The faur factor test
requires a showing that there is a strong likelihood of success on the merits, the customers of
DP&L would suffer irreparable harm if the stay is not granted, the stay would not cause
irreparable harm to DP&L, and a stay advances the public interest.
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a. The ESP Orders are unlawful and unreasonable because they
authorize DP&L to increase the prices paid by customers to
compensate DP&L for transition revenues. The SSR provides
DP&L with customer-funded transition revenue or its equivalent
at a time when Ohio law commands that DPBeL's generation
business be fully on its own in the competitive market.

The Commission approved the collection of the additional transition revenue (above-

market revenue to support generation-related assets) from customers through the SSR. Ohio law,

however, prohibits the collection of transition revenue.

Under Ohio law, an EDU had a single opportunity to secure transition revenue. Each

EDU was required to file an electric transition plan ("ETP") by January 3, 2000.13 As part of

that plan, it could request transition revenue.14 Transition revenue was based on a determination

of transition costs. Before authorizing collection of any transition revenue, the Commission had

to find that the costs were "prudently incurred," "legitimate, net, verifiable, and directly

assignable or allocable to retail electric generation service provided to electric consumers in this

state," "the costs [were] unrecoverable in a competitive market" and the EDU "would otherwise

be entitled an opportunity to recover the costs."ls

If the Commission determined that the EDU had a legitimate claim to transition revenue,

then it could authorize the collection of transition revenue for a finite period. For certain

transition revenue recovery, the period was defined by the market development period ("MDP")

that could not extend beyond 2005.16 For transition costs identified as regulatory assets, the

collection period could not extend beyond 2010.17 R.C. 4928.141, enacted as part of Amended

13 R.C. 4928.31(A).

14 rd.
is R.C. 4928.39.

16 Id.

17 Id

{C45407:6 1 16



Substitute Senate Bill 221 ("SB 221 "), precluded any further recovery of transition costs

"effective on and after the date that the allowance is scheduled to end under the utility's rate

plan."1$ Thus, Ohio law now bars DP&L and all other EDUs from collecting transition

revenue.19 Further, the Commission-approved settlement regarding DP&L's ETP bars the

collection of additional transition revenue recovery after December 31, 2003.20

To justify the SSR, DP&L itself demonstrated that the rider would collect transition

revenue or its equivalent. DP&L sought to justify the SSR because it needed additional revenue

to produce a total company return on equity ("ROE") to assure its "financial integrity."21 The

financial problems, however, are limited to the generation segment: DP&L's financial

projections showed that its generation business cannot stand on its own in the competitive

market.22 The alleged threat to the financial integrity of DP&L arose from the reduced revenue

DP&L was realizing from its competitive generation resources. The reduced revenue was caused

by two factors - customer migration to competitive retail electric service ("CRES") providers

and reduced prices for capacity and energy in the wholesale market supervised by PJM

18 R.C. 4928.141.

19 R.C. 4928.40. As R.C. 4928.38 states:

The utility's receipt of transition reveiiues shall terminate at the end of the market
development period. With the termination of that approved revenue source, the
utility shall be fully on its own in the competitive market. The commission shall
not authorize the receipt of transition revenues or any equivalent revenues by an
electric utility except as expressly authorized in sections 4928.31 to 4928.40 of
the Revised Code.

20 In the Matter of the Application of The Dayton Power & Light Company for Approval qf
Transition Plan, Pursuant to 4928.31, Revised Code and for the Opportunity to Receive
Transition Revenues as Authorized Under 4928.31 to 4928.40, Revised Code, Case Nos.
99-1687-EL-ETP, et al., Stipulation and Recommendation at 10 (Jun. 2, 2000), available at:
http://dis.puc. state.oh.usf Viewlmage. aspx?CMID=HV I$J2ONKZQ2$LTK.
21 Opinion and Order at 17; DP&L Ex. 1 at 5.

22 DP&L Ex. 1 at 13.
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Interconnection, LLC ("PJM") under federally-approved tariffs.'`3 In contrast to the generation

segment of its business, the chief financial officer of DP&L stated that distribution and

transmission revenues were adequate and would remain so.24 The evidence provided by DP&L,

therefore, indicated that the SSR is based on the "lost" revenue associated with customer

shopping, lower wholesale revenue, and lower capacity prices.25 DP&L similarly argued that a

proposed switching tracker was necessary to make up for lost revenue associated with customer

migration.26 (The switching tracker was rejected by the Commission because it would have

provided DP&L an anticompetitive subsidy in violation of R.C. 4928.02(H)).27

Further, DP&L confirmed that a revenue charge to recover a deficiency driven by the

generation business amounted to transition revenue. DP&L's witness, Mr. Chambers, stated,

from an economic standpoint, the purpose of a transition charge is to compensate a utility when

its assets would not be competitive Nvhen subjected to market prices.28 Mr. Chambers also

agreed that, if DP&L's ROE deficiency is being driven by lower-than-desired generation revenue

(which is DP&L's claim), and the SSR is designed to make up the difference, then the SSR is

equivalent to a transition charge.29 But, under R.C. 4928.38, the Commission cannot authorize

the recovery of transition revenue or its equivalent.

23 Id., DP&L Ex. 1 at Second Revised Exhibit CLJ-1.

24 Tr. Vol. I at 118-119; Tr. Vol. 1 at 150-151.

25 DP&L Ex. 1 at 13, Second Revised Exhibit CLJ-1.

DP&L Ex. 1 at 11-12; DP&L Ex. 4 at 3 n.2.

27 See Opinion and Order at 30.

28 Tr. Vol. II at 536-537.

29 Tr. Vol. lI at 540-541; id. at 541-542 (Q: If DP&L was adequately compensated on its
distribution business, adequately compensated on its transmission business, but DP&L was not
adequately compensated on its generation business, and the SSR was designed to provide
compensation for DP&L's generation business, would you agree that the SSR is equivalent to a
transition charge? A: "Under the terms of the hypothetical, yes, I would agree. I haven't seen
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In violation of R.C. 4928.38, however, the Commission authorized DP&L to bill and

collect an additional $110 million annually under the SSR.30 "The ESP Orders held that the SSR

does not represent additional transition revenue recovery because DP&L has not requested

additional transition revenue or claimed that it did not receive sufficient revenue under its ETP.31

Further, the ESP Orders found that authorization of the SSR is consistent with the Commission's

determination in Ohio Power Company's ("AEP-Ohio") ESP case.32 The Commission's

rationalizations are without merit.

Initially, DP&L's past recovery of transition revenue under its ETP is not relevant to the

question of whether the Commission can lawfully authorize additional transition revenue. By

law, it cannot. Further, the ETP settlement barred additional transition revenue recovery after

December 31, 2003.33 Thus, by the express terms of both Ohio law and the Cominission-

approved Stipulation and Recommendation,34 DP&L is prohibited from proposing and charging

any evidence that that, indeed, is the basis for the SSR that has been proposed by DP&L.")
(emphasis added). Of course, it is not disputed that DP&L has requested the SSR because, in
DP&L's view, the generation business is not receiving adequate compensation. DP&L Ex. 1 at
13.

30 The Commission also left open the door for additional charges through an additional non-
bypassable rider, the Service Stability Rider-Extension ("SSR-E"), if certain conditions are
satisfied and DP&L requires additional "financial stability." Opinion and Order at 26-28.
31 Id. at 22.

32 Id

33 In the Matter of the Application of The Dayton Power & Light Company for Approval of '
Transition Plan, Pursuant to 4928.31, Revised Code andfor the Opportunity to Receive
Transition Revenues as Authorized Under 4928.31 to 4928.40, Revised Code, Case Nos.
99-1687-EL-ETP, et al., Stipulation and Recommendation at 10 (Jun. 2, 2000), available at:
http://dis.puc. state. oh. us/Viewlmage. aspx?CMID=HVI$J2ONKZQ2$LTK.

34 In the Matter of the Application of The Dayton Power & Light Company for Approval of
Transition Plan, Pursuant to 4928.31, Revised Code and for the Opportunity to Receive
Transition Revenues as Authorized Under 4928.31 to 4928.40, Revised Code, Case Nos.
99-1687-EL-ETP, et al., Opinion and Order at 29 (Sep. 21, 2000), available at:
http://dis.puc.state.oh.us/TiffToPDflV3RZ002ZED9IH92Z.Rd£
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a generation-related lost revenue charge, regardless of what it is called or the methodology by

which it is computed.35

Additionally, reliance on the AEP-Ohio ESP case is misplaced. That case is premised on

the same illegal reasoning that infects the decision in this case.36 In that case, the Commission

also ignored the restriction on Commission authority to provide transition revenue or its

equivalent set out in R.C. 4928.38 and AEP-Ohio's ETP settlement. Additionally, the orders that

the Commission relies upon from the AEP-Ohio ESP case are currently on appeal with the

Court.37 Thus, the AEP-Ohio ESP case cannot provide a lawful basis for the unlawful SSR.

b. The ESP Orders are unlawful and unreasonable because they
authorize DP&L to charge customers for costs that are not
included in the list ofpermissive provisions contained in R. C.
4928.143(B)(2).

In the ESP Orders, the Commission held that it could authorize the SSR under R.C.

4928.143(B)(2)(d).38 Because that section does not allow for the creation of a non-bypassable

rider, the ESP Orders are unlawful and unreasonable.

It is well-settled "that the General Assembly's own construction of its language, as

provided by definitions, controls in the application of a statute."39 Operating as a definitional

35 R.C. 4928.38.

36 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Case Nos. 11 -346-EL-SSO, et al., Opinion and
Order at 32 (Aug. 8, 2012) (hereinafter "AEP-Ohio ESP"), available at:
http://dis.puc. state.oh.us:rViewlmage. asPx?CMID=A 1001001 A12H08B40046F0813 8.

37 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, S.Ct. Case No. 2013-521.

38 Opinion and Order at 21-22.

39 Montgomery County Bd of Comm'rs v. Pub. Util. Comm'n of Ohio, 28 Ohio St.3d 171, 175
(1986) (citations omitted).
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section, R.C. 4928.143(B) limits the terms of an ESP to those specified in the section. 40 R.C.

4928.143(B)(2) provides only two instances in which the Commission may authorize a non-

bypassable, generation-related rider, divisions (b) and (c). Under those two divisions, a non-

bypassable charge is available to recover costs associated with generating facilities under

construction or constructed after 2009 that meet additional statutory requirements.

By authorizing a non-bypassable generation rider in only two instances, the General

Assembly did not provide the Commission with authority to approve a non-bypassable,

generation-related rider under R.C. 4928.143(B)(2)(d). As a general rule of statutory

construction, the specific mention of one thing implies the exclusion of another.41 This principle

is especially pertinent if, as in the cases sub judice, the statute involved is a definitional

provision. Had the General Assembly intended to allow the utilities to recapture other types of

generation-related expenses through a non-bypassable charge, it would have expanded the

definitions. Despite the limitations on the Con7mission's authority to authorize non-bypassable

riders, it unlawfully authorized the SSR as a non-bypassable rider.

C. The ESP Orders are unlawful and unreasonable because the
SSR requires customers to fund an anticompetitive subsidy in
violation of R.C. 492$.02(H) and 4928.17.

According to DP&L, switching, low wholesale capacity prices, and low wholesale energy

prices are driving its earnings erosion.42 The ESP Orders have approved the SSR to improve the

earnings of DP&L's generation business. By approving a generation-related charge that is non-

40 Columbus S. Power Co. 1, 128 Ohio St.3d at 519-20.

41,5ee generally the doctrine of expressio unius est exclusion alterius, which stands for the
maxim that a statute that specifies one exception to the general rule is assumed to exclude all
other exceptions. See, e.g., Thomas v. Freeman, 79 Ohio St. 3d 221, 224-225, 680 N.E.2d 997
(1997).

42 DP&L Ex. I at 13; Opinion and Order at 17.
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bypassable, the Connnission provided DP&L with a competitive advantage that CRES providers

simply do not have.43 As a result, the SSR is structured to provide an unlawful subsidy to

DP&L's generation business and the generation business of its affiliate. This subsidy to the

generation-related businesses of DP&L and its affiliate are unlawful under R.C. 4928.02(H) and

4928.17.

R.C. 4928.02(H) prohibits anticompetitive subsidies. As the Court explained, "each

service component [is] required to stand on its own."44 To that end, R.C. 4928.02(H) "prohibits

public utilities from using revenues from competitive generation-service components to

subsidize the cost of providing noncompetitive distribution service, or vice versa."45 In Elyria

Foundry, for example, the Court reversed the Commission on the basis that it was providing the

EDU with an illegal subsidy when the Commission authorized FirstEnergy EDUs

("FirstEnergy") to defer generation-related expenses (fuel) for future recovery in a distribution

rate case, stating that the deferred charge provided "cross-subsidization between two of the three

major electric-service componentsa"46

In two recent cases, the Commission has refused to cross-subsidize an EDU's generation

business segment through a distribution-like charge because the charge would be

anticompetitive. In AEP-Ohio's Sporn Case, the Commission held that pursuant to R.C.

4928.02(H), AEP-Ohio was not entitled to a non-bypassable rider through which it sought to

43 See generally Tr. Vol. Il at 528-532.

44 Migden-Ostrander v. Pub. Util. Comm'n, 102 Ohio St.3d 451, 453 (2004).
45 Elyria Foundry Company v. Pub. Util. Comm., 114 Ohio St.3d 305, 2007-Ohio-4164,T50. In.
Elyria Foundry, the Court addressed what was foimerly R.C. 4928.02(G). The language in that
section is now codified in R.C. 4928.02(H).
46 7d at ¶J4.
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recover costs it alleged resulted from the closure of the Spom 5 generating unit.47 The

Commission concluded that such a rider would subsidize AEP-Ohio's generation business in

violation of R.C. 4928.02(H).4$ Likewise, in Duke Energy Ohio, Inc.'s ("Duke") market rate

offer ("MRO") case, the Commission rejected a non-bypassable "circuit breaker" provision that

would recover generation-related charges through a non-bypassable charge. Referencing R.C.

4928.02(H), the Commission stated:

[I]t is the policy of the state to avoid anticompetitive subsidies flowing from a
noncompetitive retail electric service to a competitive retail electric service and
vice versa. If Duke were permitted to recover the costs included in Rider SCR
from shopping customers, under any circumstances, we believe that it would
create an anticompetitive subsidy.49

As shown by the Commission's own reasoning, the ESP Orders permit DP&L to

subsidize its generation business through a distribution-like charge:

We agree with DP&L that if its financial integrity becomes further compromised,
it may not be able to provide stable or certain retail electric service. Although
generation, transmission, and distribution rates have been unbundled, DP&L is
not a structurally separated. utility; thus, the financial losses in the generation,
transmission, or distribution business of DP&L are financial losses for the entire
titility. Therefore, if one of the businesses suffers financial losses, it may impact
the entire utility, adversely affecting its ability to provide stable, reliable, or safe
retail electric service.5o

47 In the Matter of the Application of Ohio Power Company for Approval of the Shutdown of Unit
5 of the Philip Sporn Generating Station and to Establish a Plant Shutdown Rider, Case No.
10-1454-EL-RDR, Finding and Order at 19 (3an. 11, 2012) (hereinafter "Sporn Case"), available
at: http://dis.puc.state.oh.us/TiffI'oPDf/A1001001A12A11B35831F43601.pdf.

48 Id

49 In the Matter of Application of 'Duke Energy Ohio, Inc. for Approval of a Market Rate Offer to
Conduct a Competitive Bidding Process for a Standard Service Offer Electric Generation
Supply, Accounting Modifzcations, and Tariffs for Generation Service, Case No.
10-2586-EL-SSO, Opinion and Order at 63 (Feb. 23, 2011) (hereinafter "Duke MRO Order"),
available at: http://dis.puc.state.oh.us/TiftToPDf/A1001001A11B23B23737C09965 pdf:

50 Opinion and Order at 21-22 (emphasis added) (internal citations omitted).
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The Commission, however, cannot lawfully authorize non-bypassable charges to protect

the distribution and transmission services from losses incurred by the generation business.

Distribution and transmission service, like generation service, must stand on their own.s1

Because the Commission ignored this prohibition when it authorized the SSR, the Commission

acted unlawfully.

Further, the ESP Orders' authorization of the SSR violates corporate separation

requirements. This is because the Commission has allowed DP&L to provide a competitive

advantage and preference to its competitive generation service and rebundle competitive and

non-competitive services when the law requires competitive services to stand on their own in the

competitive market.

An EDU may not provide both competitive and non-competitive electric service unless it

operates under a corporate separation plan tllat is consistent with state policy enumerated in R.C.

4928.02 and that ensures that the EDU does not provide a competitive advantage or preference to

any part of its business that supplies competitive retail electric seivice.s2 The corporate

separation plan rnust prevent an EDU from abusing market power,53 "the ability to impose on

customers a sustained price for a product or service above the price that would prevail in a

51 R.C. 4928.02(H); see also, R.C. 4928.38.

52 See, e.g., R.C. 4928.17(A)(2) and (3); Ohio Adm.Code Chapter 4901:1-20, IEU-Ohio Ex. 3 at
6-12. See also Tr. Vol. III at 708. As DP&L witness Rice, a DP&L attorney that provided
testimony regarding DP&L's corporate separation compliance, stated in simpler terms, one of the
purposes of corporate separation is to prevent an incumbent utility from favoring or providing an
advantage to its generating assets. Tr. Vol. III at 707.

53 R.C. 4928.17(A)(2). See also R.C. 4928.02(I) "[e]nsure retail electric service consumers
protection against unreasonable sales practices, market deficiencies, and market power."
(emphasis added).
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cornpetitive market."54 Moreover, transactions between an EDU and its affiliate must be based

upon fully embedded costs.55

These requirements also apply to an EDU that has retained generating assets and operates

under functional separation during an interim period such as DP&L. The Commission has

detertnined that it must stringently review EDUs operating under functional separation because

"functional separation allows greater opportunity for cross-subsidization and other forms of anti-

competitive behavior as compared with structural separation."56 To prevent EDUs from abusing

functional separation, the Commission's rules require an EDU to treat its generating assets as if

they were operated by an affiliate. Accordingly, the Commission's rules provide that "[t]he

affiliate standards shall also apply to any internal merchant function of the electric utility

whereby the electric utility provides a competitive service."57 Thus, DP&L is prohibited from

providing a competitive advantage or preference to either its owned generating assets or those of

an unregulated conlpetitive affiliate. Likewise, DP&L's corporate separation plan must ensure

that DP&L does not attempt to impose on its customers (for the benefit of itself or its generating

assets) electricity prices above the price that would prevail in a competitive market.

The ESP Orders allow DP&L to evade corporate separation requirements pertaining to its

own generating assets and the sales it makes to its competitive unregulated affiliate, DPL Energy

Resources ("DPLER"). The cause of DP&L's financial integrity concern is self-inflicted and is

the direct result of its improper business relationship with DPLER. As of August 30, 2012,

54 R.C. 4928.01(18).

Ss R.C. 4928.17(A)(3).

56 In the Matter of'the Conamission's Promulgation of Rules for Electric Transition Plans and of'
a Consumer Education Plan, Pursuant to Chapter 4928, Revised Code, Case No.
99-1141-EL-ORD, Finding and Order at 26 (Nov. 30, 1999) (hereinafter "ETP Rulemaking"),
available at: http://dis.puc.state.oh.us/TifffoPDf/OE5KIVJ3Ul-IN72L&$9.-Pdf.
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approximately 62% of DP&L's retail load had switched to a CRES provider.'g The majority of

the switched load has been retained by DPLER .59 The contract between DP&L and DPLER to

provide DPLER with generation resources is set at market-based prices.60 Because the contract

is set at a price that is lower than DP&L's cost, DP&L suffers from reduced revenue compared to

what it would receive under the traditional, but since 2001 unavailable, cost-plus pricing. To

supplant the lost revenue, the Commission authorized the SSR. Not only does the SSR authorize

transition revenue and a subsidy, it also supports a contract between DP&L and DPLER that

violates the requirement that transactions between an EDU and its affiliate be based upon fully

loaded embedded costs.61

2. The collection of the SSR charge is causing and will continue to cause
irreparable harm to customers.

I-Iarm is irreparable "when there could be no plain, adequate, and complete remedy at law

for its occurrence and when any attempt at monetary restitution would be `impossible; difficult,

or incomplete."' FOP v. City of Cleveland, 141 Ohio App.3d 63, 81, 749 N.E.2d 840 (8th Dist.

2001) citing Cleveland v. Cleveland Elec. Illuminating Co., 115 Ohio App.3d 1, 12, 684 N.E.2d

343 (8th Dist. 1996), appeal dismissed, 78 Ohio St.3d 1419 (1997). To determine if harm is

irreparable, this Court traditionally looks to whether there is an effective legal remedy if the

order takes effect. If there is not, the Court has approved a stay while the appeal is pending.

Although "the temporary loss of income, ultimately to be recovered, does not usually

constitute irreparable injury," Sampson v. hlurray, 415 U.S. 61, 90 (1974) (einphasis added),

57 Ohio Adm.Code 4901:1-37-01(A); Ohio Adm.Code 4901:1-20-16(B)(1).

58 IEU-Ohio Ex. 2 at 12.
59 Id

60 Id. at 11-13.

61 R.C. 4928.17(A)(3); Ohio Adm.Code 4901:1-37-04; Ohio Adm.Code 4901:1-37-08.
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economic injury may be irreparable. In Tilberry v. Body, 24 Ohio St.3d 117, 122 (1986), for

example, this Court found that the effect of a court order calling for the dissolution of a business

partnership would cause "irreparable harm" to the partners because "a reversal * * * on appeal

would require the trial court to undo the entire accounting and to return all of the asset

distributions" - a set of circumstances that would be "virtually impossible to accomplish."

Tilber-ry v. Body, 24 Ohio St. 3d at 121. As a result, the Court determined that the Court order

dissolving a partnership was final and appealable. Tilberry thus illustrates that economic harm

does become irreparable if the injury to a party cannot be rectified after a successful prosecution

of an appeal.

Because of the no refund rule, DP&L's customers are unlikely to recover their losses in

the event that the Commission's decision is found to be unlawful. 62 As noted previously, the

court in Columbus S. Power Co. I determined that customers were without a remedy to recover

the amounts unlawfully billed and collected by another utility company, AEP-Ohio

The injury from applying the no refund rule has also been recognized recently by this

Court. This year it reffirsed to adjust the deferred balance that another utility company, AEP-

Ohio, is currently collecting for provider of last resort ("POLR") charges that both the Court and

the Commissiori earlier determined were unsupported by the record. The Court noted the harsh

result of its decision was a "windfall" to the utility and "unfair" to customers.b3 Because of the

no refund rule, the "parties must seek to stay orders of the Public Utilities Commission on the

front end in order to prevent unreasonable fees from being collected. Otherwise, customers

62 See, e.g., Office of Consumers' Counsel v. Pub. Util. Comm., 61 Ohio St.3d 396, 407, 575
N.E.2d 157 ( 1991).

63 Columbus S. Power Co. II, 2014-Ohio-462, ¶ 56.
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cannot achieve a real remedy. A mea culpa from the commission or the utility coupled with a

statement from this court that our hands are tied is not enough."64

If the Court refuses to grant a stay but subsequently reverses the Commission's

authorization of the SSR, the injury to customers also deprives them of a right protected by the

Ohio Constitution. Under the Ohio Constitution, "every person, for an injury done him in his

land, goods, person, or reputation, shall have remedy by due course of law, and shall have justice

administered without denial or delay."65 "When the Constitution speaks of remedy and injury to

person, property or reputation, it requires an opportunity granted at a meaningful time and in a

meaningful manneY. "66 Under the Court's application of the filed rate doctrine, customers may

succeed on the merits of their claims that the rates are unlawful and unreasonable, as is the case

with the SSR, but fail to secure any meaningful remedy. Without a stay, this fundamental

constitutional protection will be denied to customers.

In this case, in which the Commission has authorized current collection of the SSR before

an appeal could be filed. This was a consequence of the inordinate delays associated with the

Commission's rehearing process. As a result, DP&L has already collected approximately one-

third of the SSR revenues ($110 million). Under Columbus S. Power Co. I precedent, it is likely

that those financial stability charges already collected may not be returned to customers.

Additional collections will likely not be reparable as well.

64 In re Application ofDuke Energy Ohio, Case No. 2014-0328, 07/29/14 Case Announcements
#2, 2014-Ohio-3298, Pfeiffer, J., dissenting (July 29, 2014).

65 Ohio Constitution, Article 1, Section 16.

66 Gaines v. Preterm-Cleveland, Inc., (1987), 33 Ohio St.3d 54, 60, 514 N.E.2d 709 (emphasis in
original) (holding unconstitutional a medical malpractice statute of repose because it failed to
provide adequate time to file actions).
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3. The stay that is needed to protect customers during the process of an
appeal will not cause irreparable harm to DP&L.

If the Court orders a stay of the SSR, DP&L will not suffer an irreparable injury. "An

irreparable injury is one for the redress of which, after its occurrence, there could be no plain,

adequate and complete remedy at law, and for which restitution in specie (money) would be

impossible, difficult or incomplete."67 DP&L, however, has alternatives to the SSR if it faces a

financial emergency. For example, DP&L could seek relief through an emergency rate case if its

distribution rates are so insufficient as to threaten its reliable and safe provision of service.68

Alternatively, it could seek relief through a rate case if its distribution rates are unjust or

unreasonable.69 Since it has not exercised either of the lawful alternatives, it eannot complain

that a stay will injure its financial well-being.

Even if it were appropriate to consider the financial well-being of DP&L's generation-

related business in the decision to grant the stay, DP&L's generalizations regarding the financial

need for the SSR do not justify denying the stay. DP&L failed to demonstrate a financial

emergency warranting Commission intervention. Additionally, the financial shortfall that DP&L

might face will result from the self-inflicted and continuing determination to retain generation-

related assets when those assets could and should have been divested.70 As the Court balances

the need for a stay versus the claims that DP&L will be injured if the stay is granted, the balance

must be struck in favor of customers. It is inequitable to force customers to pay for a self-

inflicted injury (if there is one). As betweeil the irreparable injury that would be imposed on the

67 Ohio Turnpike Comm'n v. Texaco, Inc., 35 Ohio Misc. 99, 105 (1973).

68 R.C. 4909.16.

69 R.C. 4909.15(E); R.C. 4909.18; R.C. 4909.19.
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customers of DP&L if the stay is not ordered and the remediable injury that DP&L might suffer

if it does nothing to address financial concerns through available and legitimate alternative

means, the balance squarely falls in favor of granting the stay. InteYnat'l Diamond Exchange

.Iewelers, Inc. v. US. Diamond and Gold.Iewelers, Inc., 70 Ohio App. 3d 667, 885 (1991)

(addressing the relative harm affecting the parties in ordering that an injunction of the airing of

an advertisement be stayed pending appeal).

4. A stay to prevent DP&L from collecting increased rates from
customers during the process of an appeal would further the public
interest.

Justice Douglas, in articulating a standard for stays, emphasized that the most important

consideration is "above all in these types of cases, where lies the interest of the public" and that

"the public interest is the ultimate important consideration for this court in these types of

cases."71 Based on this well understood requirement supporting the grant of the stay, he noted

that Commission orders "have effect on everyone in this state -- individuals, business and

industry."72

In this case, the public interest supports a grant of the motion. As discussed above, the

stay would prevent irreparable harm to DP&L's customers-residential, commercial, and

industrial. In addition, the stay would provide some relief to customers who are already

burdened by the fragile state of the economy. Customers can ill afford unjustified increases in

essential services. The public interest, therefore, would be furthered by a stay of the collection

of the SSR.

70 For the discussion related to DP&L's claimed need for the SSR, see, e.g, Initial Brief of
Industrial Energy Users-Ohio at 8-43 (May 20, 2013), available at:
http://dis.puc. state.oh.us/Viewlmage.aspx?CMID=A 1001001 AI3E20B72620A61108.

71 MCI v. Pub. Util. Comm., 31 Ohio St.3d at 606.

72 Id.
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III. CONCLUSION

The Court has the authority to grant a stay of the Commission's ESP Orders authorizing

the SSR. The lawful and constitutional requirements of R.C. 4903.16 are satisfied by this

Motion. Moreover, there is a strong likelihood that Joint Movants will prevail on the merits of

their appeals, customers will be irreparably harmed if the stay is not granted, and a strong public

interest in favor of the stay supports an order granting the stay. Therefore, the Court should

grant the requested relief.
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I BEFORE ATTACHMEN'T A

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-426-EL-SSO
Approval of its Electric Security Plan. }

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised Tariffs.

}
Case No.12-427-EL-ATA

}

In the Matter of the Application of The }
Dayton Power and Light Company for } Case No. 12-428-EL-AAM
Approval of Certain Accounting )
Authority. }

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Con.umission Rules.

}
} Case No.12-429-EL-V%WIZ

)

In the Matter of the Application of The )
Dayton Power and Light Company to } Case No.12-6?2-EL.-RDR
Establish Tariff Riders. }

OPINION AND ORDER

The Commission, considering the above-enfitled applications, and the record in
these proceedings, hereby issuea its opiruon and order in these matters.

APPEARANCES:

Faruki, Ireland & Cox, PLL, by Charles J. Faruki and Jeffrey S. Sharkey,
500 Courthouse Plaza, S.W., 10 Ludlow Street, Dayton, Ohio-45402, and Judi L. Sobecki,
1065 Woodman Drive, Dayton, Ohio 45432, on behalf of The Dayton Power and Light
Company.

Mike DeWine, Ohio Attorney General, by William Wright, Section Chief, and
Thomas W. McNamee, Werner L. Margard III, and Devin D. Parram, Assistant Attorneys
Genera1,180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the Public
Utilities Conzmission of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Maureen R. Grady,
Edmund Berger, and Melissa R. Yost, Assistant Consumers' Counsel, 10 West Broad
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Street, Suite 1800, Columbus, Ohio 43215, on behalf of the residential customers of
The Dayton Power and Light Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Frank P. Darr, Joseph E.
Oliker, and Matthew R. Pritchard, 21 East State Street, Suite 1700, Columbus, Ohio 43215,
on behalf of Ixtdustrial Energy Users-Ohio.

C.alfee, Halter & Griswold, LLP, by James F. Lang, 1400 KeyBank Center,
800 Superior Avenue, Cleveland, Ohio 44114, and N. Trevor Alexander, 1100 Fifth Third
Center, 21 East State Street, Columbus, Ohio 43215; Mark A. Hayden and Scott Casto,
76 South Main Street, Akron, Ohio 44308, on behalf of FirstEnergy Service Corporation.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Gretchen L.
Petrucci, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Exelon Generation
Company, LLC, Constellation Ne-"7Energy, Inc., and Retail Energy Supply Association.

Krieg DeVault, LLP, by Steven M. Sherman and Joshua D. Hague, One Indiana
Square, Suite 2800, Indianapolis, Indiana 46204, on behalf of Wal-Mart Stores East, LP,
and Sam's East, Inc.

Ch2-istensen Law Office, LLC, Mary W. Christensen, 8760 Orion Place, Suite 300,
Columbus, Ohio 43240, on behalf of People Working Cooperativeiy, Inc.

Boehm, Kurtz & Lowry, by David F. Boehm and Jody Kyler-Cohn, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Carpenter, Lipps & Leland, LLP, by Kirnberly W. Bojko, Mallory Mohler, and
Joel E. Sechler, 280 Plaza, Suite 1300, 280 North High Street, Columbus, Ohio 43215, on
behalf of SolarVision, LLC.

Ice Miller, LLP, by Christopher L. Milier and Chris Michael, 250 West Street,
Suite 700, Columbus, Ohio 43215, on behalf of the City of Dayton, Ohio.

Trent A. Dougherty and Cathryn N. Loucas, Ohio Environmental Council,
1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212, on behalf of the Ohio
Environmental Council.

Whitt Sturtevant, LLP, by Mark A. Whitt, Andrew J. Campbell, and Gregory L.
Williams, The Keybank Building, 88 East Broad Street, Suite 1590, Columbus, Ohio 43215,
on behalf of Interstate Gas Supply, Inc.
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Taft, Stettinius & Hollister, LLP, by Zachary D. Kravitz and Mark S. Yurick,
65 East State Street, Suite 1000, Columbus, Ohio 43215, on behalf of the Kroger Company.

Bricker & Eckler, LLP, by Thomas J. Obrien, 100 South Third Street, Columbus,
Ohio 43215-4291; Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio
43215, on behalf of the Ohio Hospital Association.

Bricker & Eckler, LLP, by J. Thomas Siwo and Matthew W. Warnock, 100 South
Third Street, Columbus, Ohio 43215-4291, on behalf of OMA Energy Group.

Eberly McMahon, LLC, by Robert L. McMahon, 2321 Kemper Lane, Suite 100,
Cincinnati, Ohio 45206, on behalf of Duke Energy Ol-tio.

Thompson Hine, LLP, by Stephanie M. Chmiel and Michael L. Diliard, Jr.,
41 South High Street, Suite 1700, Columbus, Ohio 43215, on behalf of Border Energy
Electric Services.

Gregory J. Poulos, 471 East Broad Street, Columbus, Ohio 43215, on behalf of
EnerNOC, Inc.

Joseph M. Clark and Jennifer Lause, 21 East State Street, Suite 1900, Columbus,
Ohio 43215, on behalf of Direct Energy Services, LLC, and Direct Energy Business, LLC.

Matthew J. Satterwhite and Steven. T_ Nourse,. One Riverside Plaza, Columbus,
Ohio 43215-2373, on behalf of Ohio Power Company.

Ellis Jacobs, Advocates for Basic Legal Equality, 333 West First Street, Suite 500,
Dayton, Ohio 45402, on behalf of the Edgemont Neighborhood Coalition of Dayton.

Major Christopher C. Thompson, USAF Utility Law Field Support Center,
139 Barnes Drive, Suite 1, Tyndall Air Force Base, Florida 32403-5317, on behalf of
Federal Executive Agencies.

M. Anthony Long, 24000 Honda Parkway, MarysviIle, Ohio 43040, on behalf of
Honda of America Manufacturing, Inc.

Colleen L. Mooney, 231 West Lima Street, Findlay, Ohio 45839, on behalf of Ohio
Partners for Affordable Energy.

Jeanne W. Kingery, 155 East Broad Street, 21s' Floor, Columbus, Ohio 43215;
Thompson Hine, LLC, by Philip B. Sineneng, 41 South High Street, Suite 1700, Columbus,
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Cjhio 43215, on behalf of Duke Energy Sales, LLC, and Duke Energy Commercial Asset
Management, Inc.

OPINION:

1. HISTORY OF THE I'ROCEEDING

A. MRO Application

On March 30, 2012, The Dayton Power and Light Company (DP&L or Company)
filed an application for a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. The application was for approval of a market rate offer (MRO) in
accordance with Section 4928_142, Revised Code. As filed, the MRO would have
commenced on January 1, 2013, at the scheduled end of DP&L's existing electric security
plan (ESP). On September 7, 2012, DP&L filed a notice of withdrawal of its MRO
application.

B. ESP Application

On October 5, 2012, DP&L filed a second application for an SSO pursuant to
Section 4928.141, Revised Code. This second application was for approval of an ESP in
accordance with Section 4928.143, Revised Code. As filed, the ESP would have
commenced on January 1,2013.

C. Revised ESP Application

On December 12, 2012, DP&L filed a revised application for an SSO pursuant to
Sectzon 4928.141, Revised Code. The revised application was for approval of a revised
ESP in accordance with Section 4928.143, Revised Code. DP&L's revised ESP application
was filed to correct errors discovered in the initial ESP application. The errors included
revenues/load expense errors, a fuel rider rate error, a property tax error, and a
competitive bidding process (CBP) auction price error. The revised ESP application is the .
proposed ESP application presently before the Commission and addressed by this Order.

D. Sumrnary of the Hearings

1. Local Public Hearings

Two local public hearings were held in order to allow DP&L customers the
opportunity to express their opinions regarding the issues raised within the application.
The first local public hearing was held in Dayton, Ohio, on January 29, 2013, at 1:00 p.m.
At the first local public hearing, four witnesses offered testimony on DP&L`s ESP
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application. The second local public hearing was held in Dayton, Ohio, on January 29,
2013, at 6:00 p.m_ At the second local public hearing, two witnesses offered testimony on
DP&L's ESP application. In addition to the public testimony, numerous letters were filed
in the docket regarding DP&L's proposed application.

At the local public hearings and in the letters filed in the docket, numerous
witnesses testified in support of DP&L and its application. Specifically, many witnesses
praised DP&L's community partnerships, charitable contributions to community groups
and non-profit organizations, and promotion of economic development in the region.
However, numerous witnesses also testified in opposition to DP&L's ESP application.
Specifically, many witnesses disputed DP&L's need to raise rates during a time of
economic hardship, its need to raise rates in lieu of downsizing or cuttirig back in other
areas, and the impact that a rate increase would have on electric reliability.

2. Evidentiaa Hearing

T-he following parties were granted intervention in the proceedings: Industrial
Energy Users-Ohio (IEU-Ohio), OMA Energy Group (OMA), Honda of America
Manufacturing, Inc. (Honda), Duke Energy Retail, Duke Energy Commercial Asset
Management, Duke Energy Ohio, Inc. (collectively, Duke), FirstEnergy Solutions Corp.
(FES), AEP Retail Energy Partners, LLC, (AEP Retail), Ohio Energy Group (OEG), the
Ohio HospitaI Association (OHA), the Kroger Company (Kroger), Ohio Partners for
Affordable Energy (OPAE), EnerNOC, Inc., the Ohio Consumers' Counsel (OCC),
Interstate Gas Supply, Inc. (IGS), the City of Dayton (City of Dayton), Retail Energy
Supply Association (RESA), the Ohio Environmental Council (OEC), VVal-Mart Stores
East, LP, Sam's East, Inc. (collectively, Wal-Mart), Direct Energy Services, LLC, Direct
Energy Busin.ess, LLC, Edgemont Neighborhood Coalition, Border Energy Electric
Services, Inc., Exelon Generation Company, LLC, Exelon Energy Company, Inc.,
Constellation Energy Con^zmodities Group, Inc., Constellation NewEnergy, Inc.
(collectively, Constellation), Ohio Power Company, SolarVision, LLC (SolarVision),
Council of Smaller Enterprises, Border Energy Electric Services, Inc., Federal Executive
Agencies (FEA), and People Working Cooperatively, Inc.

The evidentiary hearing for DP&L's proposed ESP application commenced on
March 18, 2013. At the hearing, 11 witnesses offered testimony on behalf of DP&L,
10 witnesses offered testimony on behalf of Staff, and 23 witnesses offered testimony on
behalf of various intervenors to the case. In addition, DP&L offered three witnesses on
rebuttal. The evidentiary hearing concluded on April 3, 2013. Initial briefs and reply
briefs were filed on May 20, 2013, and June 5, 2013, respectively.
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E. Procedural Matters

1. IEU-Ohio Motion to Take Administrative Notice or to Reopen the
Proceeding or to Supplement the Record

-6-

On May 20, 2013, IEU-Ohio filed a motion to take administrative notice or to
reopen the proceeding or to supplement the record. IEU-Ohio filed a memorandum in
support with an exhibit that IEU-Ohio contends should be admitted into the record. The
exhibit contained excerpted pages from a May 9, 2013, AES Corporation (AES) investor
day presentation. IEU-Ohio believes that the investor day presentation is relevant to
DP&L's financial integrity, specifically with regards to the service stability rider (SSR)
and switching tracker (ST), as well as to DI'&L's ability to refinance long-term debt.
IEU-Ohio contends that the investor day presentation has been made public on the AES
website and it contains information that AES has held out to the investment comznunity
as being reliable. Furthermore, at the time of hearing, the information contained in the
investor day presentation was not available and could not have, with reasonable
diligence, been presented during the hearing_

On May 28, 2013, DP&L fiied a memorandum in opposition to IEU-Ohio's motion.
DP&L asserts that the investor day presentation should not be admitted into the record
because it was not tiniely prepared or discovered. -DP&L claims that in other
Commission proceedings, the Commission has ruled that it would be improper to take
ad.m.inistrative notice or otherwise consider information offered late in a proceeding and
that in every case there is, at some point, a reasonable cut-off for the Commission to
confine its analysis to the data that is already reflected in the r-ecord. In Re Ohio Power
Company, Case No.10-5Q1-EL-FOR, Opinion and Order (january 9, 2013) at 27-29.

The Commission notes that the Supreme Court of Ohio has held that there is
neither an absolute right for nor a prohibition against the Conunission's taking
administrative notice of facts outside the record in a case. Instead, each case should be
resolved on its facts. The Court further held that the Commission may take
administrative notice of facts if the complaining parties have had an opportunity to
prepare and respond to the evidence and they are not prejudiced by its introduction.
Canton Storage and Transfer Co v. Pub. Lltit. Comm., 72 Ohio St.3d 8,647 N.E.2d 136 (1995).
IEU-Ohio's motion to take administrative notice would have the Comrnission review
information that was not presented at hearing and has not been admitted into the record.
No witness has sponsored the exhibit and no party has had an opportunity to
cross-examine a sponsoring witness. DP&L's only opportu.nity to prepare and respond
to the evidence was through its memorandum in opposition to IEU-Ohio's motion.
Furthermore, the Court's decision indicates that the Comxnission has the discretion to
determane whether to take administrative notice of facts outside the record. In this
instance, the Commission finds that IEU-Ohio's motion should be denied.
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2. Requests for Review of Procedural Ruli.ngs

a. IEU-Ohio Motions to Strike

-7-

IEU--Ohio asserts that motions to strike the testimonies of witnesses Chambers and
Mahmud should have been granted. IEU-Ohio contends that its motion to strike the
testimony of witness Chambers should have been granted because witness Chambers
created financial projections based upon a spreadsheet titled "CLJ Second Revised
Exhibits with DETAIL - incremental switching." The financial projections based upon
the spreadsheet were admitted at hearing as Exhibits WJC-3 and WJC-5. IEU-Ohio
moved to strike the exhibits and any portion of witness Chambers' testimony that relied
on those exhibits (Tr. Vol. II at 423-427). At hearing, the attorney examiners initially took
IEU-Ohio`s motion to strike under advisement and subsequently denied IEU-Ohio's
motion (Tr. Vol. III at 593). IEt..T-Ohio later moved to strike the testimony of witness
Mahrnud for relying on WJC-3. At hearing, the attorney exazniner also denied that
motibn to strike. (Tr. Vol. IV at 1037-1038). IEU-Ohio claims that the attorney examiners'
rulings were in error based upon C)hio Rule of Evidence 703. Ohio Rule of Evidence 703
requires that facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by the expert or admitted in evidence at the hearing.
IEU-Ohio argues that witness Chambers used a spreadsheet that contained the facts or
data that he relied upon, but that in this case the spreadsheet was neither perceived by
witness Chambers nor adnrnitted into evidence at the hearing. The spreadsheet was
actually created by witness Jackson, but IEU-Ohio asserts that DP&L failed to sponsor or
move the facts or data contained in the spreadsheet into evidence during his testimony.
Next, IEU-Ohio avers that the spreadsheet is hearsay because it is an out-of-court
statement made by witness Jackson being offered by witness Chambers for the truth of
the matter asserted. Finally, IEU-Ohio contends that expert testimony must be based
upon reliable scientific, technical, or other specialized information, and the spreadsheet is
not reliable. In total, the motions to strike made by IEU-Ohio include DP&L Ex. 4A,
WJC-3, and WJC-5.

DP&L claims that IEU-Ohio's motions to strike were properly denied. First,
DP&L indicates that Ohio Rule of Evidence 103(A) states that error may not be
predicated upon a ruling which adrn.its or excludes evidence unless a substantial right of
the party is affected. DP&L avers that IEU-Ohio failed to indicate or demonstrate that a
substantial right has been affected. Furthermore, DP&L contends that IEU-Ohio was
granted the opportunity to recall the witness and IEU-Ohio failed to avail itself of the
opportunity to further question the witness. Second, DP&L asserts that IEU-C)hio failed
to appropriately apply Ohio Rule of Evidence 703. Ohio Rule of Evidence 703 states that
the facts or data in the case upon which the expert bases an opinion or inference may be
those perceived by the expert or admitted in evidence at the hearing. DP&L posits that
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IEU-Ohio made the improper argurnent that DP&L witness Chambers did not perceive
the information because he did not create or verify the information. According to DP&L,
a witness may perce.ive information without creating or verifying it. Third, DP&L
contends that sufficient discovery was offered and taken in this case, and that it would be
unduly burdensome for all supporting data to be filed with the Commission. DP&L
claims that, in a Commission proceeding of this scope, a reasonable line must be drawn
between sufficient discovery and undue burden, and the attorney exazniners drew a
reasonable line. Fourth, DP&L notes that Ohio Rules of Evidence do not apply in
Commission proceedings. Greater Cleveland Welfare Rights Organization, Inc. v. Pub. i.Ifil.

Cornrn'n, 2 Ohio St.3d 62, 68, 442 N.E.2d 1288(1982).

The Commission affirms the attorney examiners' ruling denying IEU-C7hio's
motions to strike. The Commission first notes that while it is not strictly bound by the
Ohio Rules of Evidence, the Commission seeks to maintain consistency with the Ohio
Rules of Evidence to the extent practicable. Greater Cleveland, 2 Uhio St.3d 62, 68, 442
N.E_2d 1288 (1982). In this instance, we believe the attorney examiners ruling was
consistent with the Ohio Rules of Evidence and Commission practice. In this case, DP&L
witness Jackson created a spreadsheet using underlying data, titled the spreadsheet "CLJ
Second Revised Exhibits with DETAIL - incremental switching," and then referenced the
spreadsheet in his testimony. Other witnesses then used the same data for the purposes
of using the data as a constant to compare with their own calculations and projections.

The Cornnnission notes that, in this proceeding, parties had a full and fair
opportunity to conduct discovery of all facts relied upon by the witnesses who presented
testimony at the hearing, and the spreadsheet at issue was disclosed in discovery
{Tr. Vol_ III at 592-593). Further, the witnesses disclosed th.e data in their pre-filed
testimony and provided- notice that they had used it. In addition, in order to avoid any
prejudice to any party adversely affected by the ruling, the attorney examiners provided
parties the opportunity to recall DP&L witness Jackson and cross-examine him on the
contents of the spreadsheet (Tr_ Vol. III at 593). No party availed itself of the opportunity
to recall the witness to conduct further cross-examination regarding the spreadsheet and
data.

b. IEU-C)hio's Motions to Compel

IEU-C7hio al.so seeks review of the attorney examiners' ruling denying the motions
to compel made at hearing. IEU-Ohio argues that the attorney examiners should have
granted the motions to compel DP&L to disclose information regarding DP&L's ability to
increase its revenue through increases in distribution or' transmission rates. IEU-Ohio
contends that the attorney examiners improperly ruled that DP&L's responsive studies
regarding its ability to increase its revenue were protected by the attorn.ey-client privilege
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and work-product doctrine. Furthermore, IEU-Ohio claims that the attorney examiners
also improperly ruled that DP&L's claim of privilege had not been voluntarily waived.

DP&L asserts that the analysis of DP&L`s ability to increase its revenue through
increases in distribution or transmission rates was conducted at the request of legal
counsel and was provided to counsel so that it could provide legal advice to DP&L
regarding the potential filing of distribution and transrnmission rate cases. DP&L believes
that this makes the requested information privileged. DP&L further contends that it did
not waive the privilege by providing a witness to testify on the same subject matter.
DP&L argues that providing testimony on the same subject matter is not the same as
voluntarily disclosing the confidential or privileged communications. Furthermore, the
analyses of distribution and transmission rates were prepared in anticipation of
litigation, specifically in anticipation of yet to be filed distribution and transmission rate
cases. DP&L avers that this makes the analyses protected under the work product
doctrine.

The Commission affirms the attorney examiners' rulings denying IEU-Ohio's
motions to compel. We find that DP&L's analyses contained information protected by
the attorney-client privilege and the work-product doctrine. The attorney examiners also
properly ruled that DP&L had not voluntarily waived privilege and confidentiality by
providing witness testimony on distribution and transmission rates. To waive privilege
or confidentiality, the witness would have to do more than reveal the existence of the
analyses and testify on the same subject matter. The attorney client privilege is a
statutory privilege and can only be waived if the client expressly consents or voluntarily
testifies to the communications. Jackson v. Greger, 110 Ohio- St. 3d 488, 2006-Ohio-4968,
854 N.E.2d 487. In this case, the witness testified on the same subject matter but did not
expressly consent or voluntarily testify to the communications at issue. Further, the
cornmunications are protected under the work-product doctrine. Discovery of
documents prepared in anticipation of litigation will be conzpelled for disclosure only
upon a showing of good cause. Good cause requires a demonstration of need for the
materials, which means a showing that the materials or information they contain are
relevant or otherwise unavailable. Civ. R. 26(B)(3); Jackson v. Greger, 2006-C3hio-4968, 854
N.E.2d 487. IEU-Ohio failed to demonstrate good cause for discovery of the documents.
The Comrnission finds that the attorney examiners properly denied IEU-Ohio's motion to
compel. The information in this case is protected by the attorney-client privilege and the
work-product doctrine.
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IT. DISCUSSION

A. Applicable Law

-10-

Chapter 4928, Revised Code, provides an integrated system of regulation in which
specific provisions are designed to advance state policies of ensuring access to adequate,
reliable, and reasonably priced electric service in the context of sigrn.ificant economic and
environmental challenges. In reviewing DP&L's application, the Commission is
cognizant of the challenges facing Ohioans and the electric industry and will be guided
by the policies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by Amended Substitute Senate Bill 221 (SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

(1) Ensure the availability to consumers of adequate, reliable,
safe, efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retail
electric service.

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-sic3.e retail electric service including, but
not limited to, deznand-side management (DSM), time-
diff'erentiated pricin& and implementation of advanced
metering infrastructure (AMI).

(5) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the development of performance standards and targets
for service quality.

(6) Ensure effective retafl competition by avoiding
anticompetitive subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.
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(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection., standby charges, and net
metering.

(10) Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.

-11-

In addition, SB 221 enacted Section 4928.141, Revised Code, which provides that
effective January 1, 2009, electric utiti.ties must provide consumers with an SSO consisting
of either a market rate offer (MRO) or an ESP. The SSO is to serve as the electric utility's
default service.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Pursuant to
Section 4928.143(B), Revised Code, an ESP must include provisions rela.ting to the supply
and pricing of generation service. The ESP, according to Section 4928.143(B)(2), Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable
allowance for certain construction work in progress, an unavoidable surcharge for the
cost of certain new generation facilities, chaxges relating to certain subjects that have the
effect of stabilizing or providing certainty regarding retail electric service, automatic
increases or decreases of components of the SSO price, provisions to allow securitization
of any phase-in of the SSO price, provisions relating to transmission-related costs,
provisions related to distribution service, and provisions regarding economic
developrnent.

The statute provides that the Commission is required to approve, or modify and
approve the FSP, if -the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code.

B. Anal s^is of the Application

DP&L proposes a five year ESP with a blending plan that annually increases the
percentage of competitively acquired rates being incorporated into its SSO rates. DP&L
also proposes six new rates to i.mplement the ESP blending plan. First, DP&L proposes a
new competitive bid (CB) rate that it will charge customers for the portion of the SSO
load that is procured through the auction process. Second, DP&L proposes a
Competitive Bid True-Up (CBT) Rider that will true-up the actual costs of energy,
capacity, and market-based Transmission Cost Recovery Rider (TCRR) costs with the
revenues collected from customers for those costs. Third, DP&L proposes a
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non-bypassable service stability rider (SSR) for DP&L to be able to provide stable and
reliable electric service. Fourth, DP&L proposes a reconciliation rider (RR) to recover
costs of conducting a competitive bidding process (CBP), the costs of implementing
competitive retail enhancements, and any remaining over or under-collection in the true
up trackers remaining at the end of the blending period. Fifth, DP&L proposes a
switching tracker (ST) that would defer for later recovery from customers the difference
between the level of switching experienced as of August 30, 2012, and the actual level of
switching during the ESP term. Sixth, DP&L proposes an Alternative Energy Rider -
Nonbypassable (AER-N) as a placeholder to recover costs DP&L has incurred from
building and operating the Yankee Solar Generating Facility (Yankee). (DP&L Ex. 9 at 9-
11.)

DP&L proposes four changes to rates to implement the ESP blending plan. First,
DP&L proposes to split the TCRR into bypassable and nonbypassable rates. Second,
DP&L proposes to merge the Environmental Investrnent Rider (EIR) into base generation
rates. Third, DP&L proposes to phase-out the maximum charge provisions contained in.
DP&L's- current generation tariffs. Fourth, DP&L proposes to move from its current fuel
methodology to a system average cost methodology. (DP&L Ex. 9 at 10.)

1_ ESP Term, ComUetitive Bid Process and Master SupplK Agreement

DP&L proposes a five year ESP term, with annual blending percentages of
10 per-cent, 40 percent, 70 percent, and 100 percent, respectively. DP&L contends that it
needs the five year ESP term to maintain its financial integrity and that a five year ESP
term will. mitigate DP&L's need for an increased SSR amount. (DP&L Ex. 8 at 2-3; DP&T.
Ex. 9 at 9; DP&L Ex.1 at 10.) DP&L witness Jackson indicated that the five year ESP term
is critical for DP&L to have the necessary cash flows needed to separate its generation
assets by December 31, 2017 (DP&L Ex. 16 at 7). DP&L chose Charles River Associates
(CRA) to conduct the CBP auction due to CRA's experience with the Commission in
administering and conducting structured procurement auctions for other Ohio utilities
(DP&L Ex. 9 at 18).

DP&L argues that its ESP term should be authorized and that a more rapid move
to market-based rates should be denied. DP&L contends that Section 4928.143, Revised
Code, does not provide for the authorization of the implementation of competitive
bidding, and especially not at rates more rapid than DP&L proposes. DP&L then notes
that the Cornrnission is bound by statute and has only the jurisdiction given to it_
Colurnbus S. Power Co. v. Pub. ufils. C.amrn'n, 67 Ohio St. 3d 535, 537, 620 N.E.2d 835
(1993)(per curiam). DP&L asserts that it could lose significant revenue if it were to move
to market-based rates more rapidly or inunediately irnplement 100 percent competitive
bidding. Furthermore, DP&L witness Jackson testified that DP&L may not be capable of
providing safe and reliable service if it were to implement 100 percent competitive
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bidding immediately. DP&L claims that it could not immediately implement 100 percent
competitive bidding because it would have to structurally separate, and structural
separation is precluded by a trust indenture and a first and refunding mortgage on
DP&L's long-term debt (DP&L Ex. 16A at 2-5; Tr. Vol. I at 149-150; Tr. Vol. III at 694-695).
DP&L witness Jackson testified DP&L's first and refunding mortgage creates a lien on all
of the assets (transmission, distribution, and generation) of DP&L for the purposes of
securing approximately $884 m.illion of secured bonds. DP&L witness Jackson then
stated that divestment could not take place until the first and refunding mortgage is
either defeased or amended. Defeasement would require the secured bonds be called,
and the earliest they could be called is September 1, 2016. As for amending the bonds,
DP&L witness Jackson indicated that the bonds could be amended to release the
generation assets but it would require existing bondholders to willingly consent to
release of the generation assets from the mortgage. DP&L witness Jackson indicated that
both scenarios present significant financial risk to DP&L. (DP&L Ex. 16 at 2-5.) DP&L
points out that intervenors conceded that they did no analysis of whether DP&L could
structurally separate and divest its generation assets. (Tr. Vol. VII at 1637-1639; Tr. Vol.
IX at 2400-2401.)

DP&L also clairns that the load from reasonable arrangement customers and
special contract customers should be excluded from the CBP. First, DP&L contends that
the reasonable arrangements and special contracts have been approved by the
Commission and the contracts may not even permit DP&L to include the load in the CBP.
Second, DP&L witness Seger-LaKrson claimed that customers served through a
reasonable arrangement or special contract are not actually SSO customers because they
are being served pursuant to .the reasonable arrangement_ or special contract. DP&L
contends that this-nla.kes their load ineligible for the CBP. (Tr. Vol. V at 1414-1415,141$-
1419.)-

FES, OCC, Duke Energy Retail, and Constellation assert that DP&L should make a
more rapid transition to market rates to take advantage of historically low market prices.
FES, C?CC, and Duke Energy Retail posit that DP&L's ESP should immediately be
100 per-cent competitively bid to take full advantage of low market prices. FES witness
Noewer stated that there is no reason that DP&L could not immediately implement a
fully znarket-based SSO. She also stated that if, in the first year of the ESP plan, the
Commission approves a CBP for 100 percent of DP&L's load, it would create significant
value for DP&L's customers and allow them to take full advantage of the current low
market prices. (FES Ex. 17 at 6-7, 10-11.) However, Constellation witness Fein
recommended that DP&L should move to 100 percent competitive bidding beginning in.
June of 2015. Constellation contends that the ESP blending percentages be 35 percent,
85 percent, and 100 percent, respectively. (Constellation Ex. 1 at 10.)
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To facilitate the imm:ediate move to 100 percent competitive bidding, intervenors
argue that DP&L should immediately structurally separate. Constellation witness Fein
opined that DP&L has offered no valid justification for delaying the transition to fully
competitive market rates (Constellation Ex. 1 at 10). Likewise, FES witness Noewer
alleged that DP&L has not provided a compelling reason why its generation assets could
not be transferred out of the EDU before DP&L's proposed date of December 31, 2017.
FES witness Noewer then recommended that DP&L should be required to structurally
separate as soon as possible. (FES Ex. 17 at 9-10.) FES and intervenors contend that this
would eliminate DP&L's financial integrity problems because DP&L's distribution and
transmi.sszon businesses could provide stable and reliable distribution and transmission
service while earning a reasonable regulated rate of return.

FES claims that extending the ESP term only permits DP&L to collect an SSR and
other charges for the purpose of supporting its competitive generation business. FES
witness Noewer alleged that, by ordering DP&L to structurally separate, the Commission
would eliminate any financial integrity problems affecting the regulated distribution and
transmission businesses. Thus, FES contends that structural separation would eliminate
the need to collect the SSR and other charges. (FES Ex. 14 at 32.)

FES and Constellation assert that DP&L should not be permitted to bid into its
own auction until it completes structural separation. FES witness Noewer recommended
that, if DP&L's ESP is not rejected by the Commission, the ESP should be modified to
prohibit DP&L and its related entities from bidding into Ohio SSO auctions until
corporate separation has taken place and DP&L is not receiving any generation-related
charges. (FES -Ex. 17 at 5.) Furthermore, FES witness Lesser testified that if DP&L is
ailowed to bid into the auctions it could have the effect of reducing participation in the
auction and raising the ultimate price paid by SSO custor-ners. (FES Ex. 14 at 80.)
Constellation witness Fein recommended that neither DP&L nor any of its affiliates
should be eligible to participate in the CBP until DP&L achieves full structural
separation_ (Const. Ex. 1 at 6.)

FES and Constellation aver that DP&L's reasonable ar-rangernents and special.
contracts should be included in the CBP. FES witness Noewer noted that the difference
between the SSO price and the reasonable arrangement price is covered by customers;
therefore decreasing the difference between the two prices would ease the burden on
customers. Moreover, FES witness Noewer claimed that including the load in the CBP
makes the auction product more attractive to potential bidders and benefits all
customers. (f'ES Ex. 17 at 13-14.) Constellation witness Fein opined that including
special contract and reasonable arrangement load in the CBP auction would send a
market signal that the days of special contracts are over in Ohio. Constellation also
proffered that excluding the load would isolate that portion of the load from the
reduction in energy prices anticipated by the CBP, which would miss the opportunity to
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lower the economic development rider costs paid by all customers. (FES Ex. 17 at 13-14;
Const. Ex.1 at 13.)

Constellation recommends on brief that DP&L should be required to use a
Master Supply Agreement (MSA) that is consistent with or improves upon the ones
adopted for other Ohio utilities. Specifically, Constellation argues that Network
Integration Transmission Service (NITS) charges should be excluded from the auction
product, independent credit requirements should be removed, a weekly settlement
process should be implemented, and any compulsory notional quantity language should
be eliminated. Constellation witness Fein testified that DP&L should be required to
revise its 1V1SA in order to make it more consistent with industry-standard agreements for
wholesale supply, and to provide greater clarity with respect to its terms (Constellation
Ex.1 at 20-22, 23-30).

Staff recommends that the Commission approve a three year ESP term. Staff
witness Choueiki testified that a three year ESP term is beneficial because the quality of
information for years four and five of a five year ESP is insufficien.t to warrant
committing ratepayer dollars to DP&L for those years (Staff Ex. 10 at 5). Staff witness
Choueiki further stated that a three year ESP term is beneficial because market rates are
volatile, projections of capital expenditures are unreliable, projections of shopping are
unreliable, and the future financial integrity of the Company is unpredictable (Staff Ex.
10 at 9). A three-year ESP also provides a faster transition to market than either an NIRO
or DP&L's proposed ESP.

The Commission finds- that DP&L's ESP should be approved for a term beginning
January 1, 2014, and terminating December 31, 2016. We agree with the parties that CBP-
based prices should be implemented during this ESP. We find that the annual blending
percentages of the C13P auction rate shall be 10 percent for the period January 1, 2014, to
December 31, 2014; 40 percent for the period January 1, 2015, to December 31, 2015; and
70 percent for the period January 1, 2016, to December 31, 2016. The Commission finds
that this schedule for DP&L to implement full CBP procurement will move DP&L rates
to market while granting DR&L sufficient time to refinance its long term debt to facilitate
the divestment of the Company's generation assets. The Commission notes that DP&L
witness Jackson demonstrated that DP&L could not divest its generation assets before
September 1, 2016. DP&L witness Jackson testified that defeasement and release of the
first and refunding mortgage would be the only two options to divest sooner than
September 1, 2016 (DP&L Ex. 16 at 2-4). Both defeasement and release of the first and
refunding mortgage present significant financial risk to DP&L. DP&L witness Jackson
indicated that, even if DP&L could defease or amend its first and refunding mortgage,
DP&L would have to maintain or refinance all $8$4 rnillion of indebtedness at the
regulated business, call a portion of this indebtedness and repay it with cash, or call a
portion of the indebtedness and refinance it with proceeds raised by the new unregulated
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business (DP&L Ex. 16 at 4). However, the Commission also believes that DP&L has
failed to demonstrate that it necessarily cannot divest its generation assets sooner than
December 31, 2017. Therefore, the ESP term will end on December 31, 2016, and the
Commission expects DP&L to file a generation divestment plan that divests all of its
generation assets by that date. We also note that the ESP tern.^ to implement full CBP
procurement proceeds more quickly than provided by Section 4928.142(D), Revised
Code.

Accordingly, the Commission directs that, by November 1, 2013, DP&L should
conduct an auction for 10 tranches of a 36 month product commencing January 1, 2014.
By November 1, 2014, DP&L should conduct an auction for 30 tranches of a 24 month
product commencing january 1, 2015. By November 1, 2015, DP&L should conduct an
auction for 30 tranches of a 12 month product commencing January 1, 2016. DP&L shall
file its application for a subsequent SSO, pursuant to Section 4928.141, Revised Code, by
March 1, 2016. If a subsequent SSO is not authorized by the Commission by November 1,
2016, DP&L shall procure, through the CBP auction process, 100 tranches of a full-
requirements product for a term that is not less than quarterly or more -dian annually to
be deliverable on January 1, 2017, until a subsequent SSO is authorized.

The Coxnmission finds that DP&L's CBP and MSA should be approved, and that
the first auction for the CBP will be conducted by CRA. Consistent with our treatment of
other °^tilities, affiliates and subsidiaries of DP&L shall be permitted to participate and
compete in the CBP auctions in the same fair and nondiscfnminatory manner as allother
participants. DP&L shall not give any competitive advantage to an affiliate or subsidiary
participating in the CBP auctions. However, DP&L itself shall not participate in the CBP
auctions, as we are persuadecd by FES witness Lesser that this may chill participation in
the CBP auctzor^s (FES Ex. 14 at 80).

CRA wwill select the winning bidder(s), but the Comnussion may reject the results
within 48 hours of the auction conclusion based upon a recommendation from the
independent auction manager or the Commission's consultant th.at the auction violated
the CBP rules. The Commission will not establish a starting price or opening bid price
cap. As with other electric utilities' CBP, the Commission finds a load cap should apply
to each auction, with no one supplier being able to bid upon or be awarded more than
80 percent of the tranches in any one auction. Further, the CBP and the blending
percentages will cover DP&L's entire customer load; no customer load should be
excluded from the CBP, regardless of whether the customer's load is being served
pursuant to a reasonable arrangement or special contract. The Commission believes that
including DP&L's entire customer load in the CBP will promote full development of
competitive rates and encourage participation in the auction. Finally, the Commission
notes that we reserve the right to modify and alter the load cap or any other feature of
the CBP process for future auctions as the Commission deems necessary based upon our
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continuing review of the CBP process, including the reports on the auction provided to
the Conuni.ssion by the independent auction manager, the Commission's consultant,
DP&L, and Staff.

2. Service Stabili y Rider

DP&L proposes an SSR pursuant to Section 4928.143(B)(2)(d), Revised Code,
which would be assessed on all DP&L customers for the purpose of stabilizing and
providing certainty regarding retail electric service by maintaining DP&L's financial
integrity. DP&L claims that its return on equity (ROE) is declining and that its declining
ROE, as well as the corresponding threats to DP&L's financial integrity and ability to
provide safe and reliable service, is being driven principally by three factors: increased
switching, declining wholesale prices, and declining capacity prices (DP&L Ex.1A at 13,
Tr. Vol. I at 135-136). DP&L witness Chambers testified that, due to these factors, the
Company would not be able to maintain its financial integrity without the SSR (DP&L
Ex. 4A at 45-47). DP&L avers that its financial integrity is compromised, and if it
becomes further compromised the generation, transmission, and distribution functions of
DP&L will not be capable of providing stable, safe, and reliable retail electric service.
Numerous DP&L witnesses stated that the proposed SSR amount is the minirnurn that
DP&L would need to provide stable, safe, and reliable service_ (DP&L Ex. 16A at 7-8;
DP&L Ex. 12 at 23; I?P&L Ex. 4A at 54.)

A. Compliance w-ith Section 4928.143(B)(2)(d), Revised Code.

DP&L posits that, for a charge to be lawfnl under Section 4928.143(B)(2)(d),
Revised Code, it must satisfy three criteria: it must be a term; condition, or charge; it
must relate to limitations on customer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, defauit service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals;
and it must have the effect of stabilizing or providing certainty regarding retail electric
service. DP&L avers that the SSR is a charge that relates to default service and
bypassability and has the effect of stabilizing or providing certainty regarding retail.
electric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex. 16A
at 8). First, DP&L alleges that it is essentially undisputed that the SSR is a term,
condition, or charge (DP&L Ex. 12 at 23; Tr. Vol. VI at 1463; Tr. Val. VIII at 2053-2054;
Tr. Vol. X at 2600). Second, DP&L claiins that the SSR is related to default service and
bypassability. DP&L notes on brief that the SSR is substantially similar to AEP's Rate
Stabilization Rider (RSR) approved by the Commission, which was found to relate to
default service and bypassability. In re Columbus Southern Power Company and Ohio Power

Company, Case No. 11-346-EL-SSO (AEP ESP fl Case) Entry on Rehearing (October 3,
2012) at 15. Further, DP&L contends that the SSR is related to bypassability because it is
a nonbypassable charge. Thus, DP&L claims that the second statutory criterion has been
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satisfied. Third, DP&L contends that the SSR has the effect of stabilizing or providing
certainty regarding retail electric service. DP&L asserts that the SSR would provide the
same benefits as AEP's RSR because it would permit DP&L to freeze non-fuel generation
rate increases, it would permi.t DP&L to conduct auctions to set its SSO rate, and it would
permit DP&L to have fixed SSO rates (DP&L Ex. 9 at 8-10; DP&L Ex.13). Further, DP&L
contends that it needs the SSR so that it can continue to provide safe and reliable service
(DP&L Ex. 16A at 8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 53). DP&L avers that a charge
for DP&L to be able to provide stable, safe, and reliable service necessarily has the effect
of stabilizing and providing certainty regarding retail electric service. Without the SSR,
DP&L claims that it would not be capable of providing stable, safe, and reliable service
(DP&L Ex. 4 at 54).

IEU-Ohio, OHA, OEG, OCC, a.nd others claim on brief that the SSR is not
permitted under Section 4928.143(B)(2)(d), Revised Code. OCC witness Rose testified,
and numerous intervenors contend, that the SSR fails to satisfy Section 4928.143(B)(2)(d),
Revised Code (OCC Ex. 21 at 12-13). lnter°venors believe that DP&L has failed to meet its
burden of demonstrating that the SSR is a term, -condition, or charge, related to
limitations on customer shopping for retail electric generation service, bypassability,
standby, back-up, or suppleinental power service, default service, carrying costs,
amortization periods, and accounting or deferrals, in.cluding future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail
electric service. Intervenors contend that the SSR does- not relate to default service
because default service is a provider of last resort (POLR) service. OCC argues on brief
that the SSR does not relate to bypassability because, though bypassability is not defined,
a reasonable interpretation of bypassability would be costs incurred- as a result of
customer switching. Intervenors then posit that the SSR provides neither certainty nor
stability regarding retail electric service. Intervenors contend that, since DP&L's
transmission and distribution businesses receive adequate revenues, and generation is
available on the wholesale market, an SSR to support DP&L's competitive retail
generation business fails to provide certainty or stability regarding retail electric service.

FES, IEU-Ohio, Honda, and OEG claizn that DP&L failed to meet its burden of.
demonstrating that it would not be able to provide stable, safe, and reliable service
without the SSR. The premise of intervenors' argument is that the SSR would support
DP&L's competitive generation assets, yet those competitive generation assets are not
necessary for DP&L to maintain reliable distribution and transmission service.
Intervenors contend that DP&L could maintain reliable distribution and transmission
service without the SSR because if DP&L's generation assets are divested, DP&L's
distribution and transmission businesses receive adequate revenue to ensure reliable
service. Intervenors point out that DP&L witness Jackson testified that he believed that
DP&L's transmission and distribution businesses would received adequate revenue to
ensure reliable service (Tr. Vol. I at 241-242). Therefore, intervenors argue that DP&L`s
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generation assets could be divested, and DP&L would be a regulated distribution and
transmission utility capable of providing stable, safe, and reliable distribution and
transmission service. Further, intervenors contend on brief that DP&L should file a
distribution rate case to determine if the distribution business really is earning sufficient
revenue. OCC points out that DP&L witness Malinak even testified that the filing of a
distribution or transrnission rate case could be a way to enhance DP&L's ability to
continue offering safe and reliable service (Tr. Vol. XI at 2804). Furthermore, OCC
witness Duann claimed that the generation side of DP&L's business is what is causing
DP&L's financial integrity problen,.s, therefore if the SSR is necessary to maintain DP&L's
financial integrity then it must be a generation-related charge (OCC Ex. 28 at 28; Tr. Vol. I
at 240-241; Tr. VoI. XI at 2804). Divesting the generation from DP&L would negate the
need for a generation-related charge and allow DP&L the distribution and transmission
utility to provide stable, safe, and reliable service. Therefore, intervenors believe that the
SSR should be denied by the Commission because DP&L failed to demonstrate that it is
necessary for DPBzL to provide stable, safe, and reliable service. (FES Ex. 14A at 16-17,
OCC Ex. 28A at 29, OEG Ex. 1 at 9.)

FES, IEU-Ohio, OCC, FEA, Kroger, OEG, OI-iA, and Wal-Mart claim that the SSR
is a generation-related charge, the granting of which would be anticompetitive.
According to FES witness Lesser, -DP&L`s generation assets have been competitive for
over a decade (FES Ex. 14 at 32; see also, Tr. Vol. III at 709). lf DP&L's transmission and
distribution businesses receive adequate revenues, as indicated by DP&L witness
Malinak, intervenors claim the SSR revenues must be for the purpose of supporting
DP&L's generation business (Tr. Vol. I at 240-241; Tr. Vol. XI at 2804). OEG witness
Koiien explained that DP&L's -projected financial health could be transformed and
im.proved simply by transferring its generation assets to an affiliate or selling them to a
third party (OEG Ex.1 at 11). Not only would divestiture allow DP&L to provide stable,
safe, and reliable service, but without divestiture DP&L would need an anticompetitive
SSR to remain financially viable. Intervenors contend that granting the SSR to support
DP&L's competitive generation assets would be anti-competitive because it would
support DP&L's competitive generation business over other competitive generation
providers operating in. DP&L's service territory (Tr. Vol. II at 479-480, 528-532).
Furthermore, supporting DP&L's generation business would be at the expense of all
customers since the SSR would be a nonbypassable charge. This presents the problen.^ of
shopping customers paying for both their own competitive generation service as well as
for DP&L's competitive generation assets through the SSR. IEU-Ohio witness Murray
equated the SSR to an unlawful subsidy of DP&L's competitive generation assets
(IEU-Ohio Ex. 2 at 22).

IEU-Ohio, IGS, Kroger, and OCC contend that the SSR is an unlawful and
unreasonable transition charge. DP&L was permitted to collect transition charges during
its market development period (MDP), but the MDP ended in 2005. Intervenors clairn
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that the SSR is a transition charge because it is designed to provide DP&L with
generation-related revenue that it would otherwise lose as a result of customers shopping
to obtain better retail generation supply prices. IEU-Ohio witness Murray indicated that
during the market development period (MDP), EDUs were provided an opportunity to
protect themselves in the event that they judged the revenue from unbundled generation
prices to be above the revenue that could be obtained from providing generation services
in the competitive market. The EDU could then file with the Commission for transition
revenue, which was the difference between the iinbundled default supply generation
prices and prices for generation services in the market. (IEU-Ohio Ex. 2 at 25-26). While
the SSR does not carry the title of a transition charge, intervenors assert that it has the
effect of a transition charge because it would deny customers the benefits of shopping in
the competitive retail electric services market (IEU-Ohio Ex. 2A at 24-27; lEU-Ohio Ex. 3A
at 16-26; OCC Ex. 21 at 6-12; IGS Ex. 1 at 3-6).

Intervenors also note that DP&L was perndtted to collect transition revenues in its
electric transition plan (ETP) proceeding. In re Dayton Power and Light Company, Case
Nos. 99-1687-EL-ETP, et. al. (DP&L ETP Case). IEU-Ohio witness Hess estimated that
DP&L recovered approxirnat-ely $441 million in transition revenues through default
generation supply service and the nonbypassable consumer transition charge (CTC)
(IEU-Ohio Ex. 3 at 22). Furthermore, DP&L was permitted to recover revenues for
generation-related regulatory assets that were transition costs. These revenues were
recovered through a regulatory transition charge (RTC). Both the CTC and RTC ended
on December 31, 2003. Acc-ording t-o IEU-Ohio witness Hess, DP&L's market
development period, the period after which it would not be permitted to collect further
transition revenues, was supposed to end on Decemb- er 31, 2003 (IEU-Ohio Ex. 3 at 23).
However, the MDP was extended until December 31, 2005, pursuant to In re Dayton
Power and Light Company, Case No. 02-2779-EL-ATA, et. ala, {DP&L RSP I Case), Opinion
and Order (September 2, 2003) at 13. Intervenors conclude that, since the SSR is a
transition charge and the MDP for collection of transition charges has ended, the SSR
should be denied. (IEU-Ohio Ex. 2A at 24-27, IEU-Ohio Ex. 3A at 16-26, OCC Ex. 21 at 6-
12, IGS Ex.1 at 3-6.)

Staff agrees that the SSR is perrnitted under Section 4928.143(B)(2)(d), Revised
Code, and is substantially similar to charges previously approved by the Commission.
Staff contends on brief that maintaining DP&L's financial integrityr means more than
simply avoiding a cash flow emergency or bankruptcy; rnaintaining a utility's financial
integrit3.T is necessary to ensure that the utility is able to function in a normal way, serving
its obligations and maintaining its normal operations. Staff notes that it is up to the
Commission to determine if DP&L's financial integrity is threatened but indicates that
DP&L would have financial losses in several years without an SSR (Tr. Vol. I at 221-222).
Staff witness Choueiki noted that the Cominission has granted similar charges to other
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utilities based upon Section 4928.143(B)(2)(d), Revised Code (Staff Ex. 10 at 11). AEP ESP
II Case; In Re Duke Energy Ohio, Case No.11-3649-EL-SSO.

The Coznmission finds that the SSR meets the criteria of Section 4928.143(B)(2)(d),
Revised Code, as it is a charge related to default service and bypassability that has the
effect of stabilizing and providing certainty regarding retail electric service. Pursuant to
Section 4928.143(B)(2)(d), Revised Code, an ESP may include terms, conditions, or
charges relating to limitations on customer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, default service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals
that would have the effect of stabilizing or providing certainty regarding retail electric
service. The Commission first notes that it is essentially undisputed that the SSR is a
term, condition, or charge; therefore, the first criterion of Section 4928.143(B)(2)(d),
Revised Code, is satisfied.

The Conuxussion finds that the SSR i.s related to default service. The SSR is a
nonbypassable stability charge for the purpose of maintaining DP&L's financial integrity
so that it- may continue to provide default service. DP&L is required under Section
4928.141, Revised Code, to provide an SSO for customers in its service territory. The SSO
is the default service provided by the electric utility and may be provided through either
-an ESP or an MRO. In fact, even if DP&L were to propose an MRO, DP&L would still
need to maintain its generation assets for some time because it would be required to
blend the MRO with its previous SSO rate over five years or such other period of time as
determined by the Cornmission, pursuant to Sections 4928.142(D) and 4928.142(E),
Revised Code. Therefore, we find that Section 4928.143(B)(2)(d), Revised Code,
authorizes a financial integrity charge to the extent that such charge is necessary to
ensure stability and certainty foi the provision of SSO service.

Moreover, Section 4928.142(B)(2)(D), Revised Code, authorizes electric utilities to
include in an ESP terms related to bypassability of charges to the extent that such terms
have the effect of stabilizing or providing certainty regarding retail electric service. The
Com.rnission finds that based upon the record of this proceeding, the SSR should be
nonbypassable. Both shopping and non-shopping customers benefit from the existence
of the standard service offer, which is available even if market conditions become
unfavorable for retail shopping customers over the term of the ESP. Thus, the
Commission believes that the second criterion of Section 4928.143(B)(2)(d), Revised Code,
is satisfied.

Finally, the Commission believes that the SSR would have the effect of stabilizing
or providing certainty regarding retail electric service. We agree with DP&L that if its
financial integrity becoines fu.rther compromised, it may not be able to provide stable or
certain retail electric service (DP&L Ex. 16A at 7-8, DP&L Ex. 12 at 23, DP&L Ex. 4A at
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54). Although generation, transmission, and distribution rates have been unbundled,
DP&L is not a structurally separated utility; thus, the financial losses in the generation,
transrnission, or distribution business of DP&L are financial losses for the entire utility.
Therefore, rf one of the businesses suffers financial losses, it znay impact the entire utility,
adversely affecting its ability to provide stable, reliable, or safe retail electric service. The
Commission finds that the SSR will provide stable revenue to DP&L for the purpose of
maintaining its financial integrity.

The Coirunission further finds that the SSR is not a transition charge and the
Commission's authorization of the SSR is not the equivalent of authorizing transition
revenue. We reject the claim that the SSR allows for the collection of inappropriate
transition revenues or stranded costs that should have been collected prior to December
2010, pursuant to Amended Substitute Senate Bill 3, as DP&L does not claim its E'I'P
failed to provide sufficient revenues. Further, we note that DP&L continues to be
responsible for offering SSO service to its customers and has demonstrated that the SSR
is the minimum amount necessary to maintain_ its financial integrity to provide such
service. Moreover, our holding today is consistent with our decision in the AEP ESP II
Case, in which we determined that AEP-Ohio's proposed RSR did not allow for the
collection of inappropriate transition revenues or stranded costs. AEP ESP II Case,

Opinion and Order (August 8, 2012) at 32.

B. SSR Amount

DP&L asserts that the SSR amount should be sufficient for DP&L to achieve an
ROE within a reasonable range of 7 to 11 percent. DP&L witness Chambers testified that
based on znaxket information, his analysis leads him to believe that a range of 7.7 percent
to 10:4 percent is a reasonable ROE for DP&L to be able to function effectively and
maintain its financial integrity (DP&L Ex. 4 at 2). He also noted that intervenors and
Staff applied an adjusted capital structuxe of 50 percent debt to 50 percent equity when
presenting their ROE forecasts and SSR proposals (Staff Ex. IA at 3-5, Tr. Vol. IV at 915-
916, 935, 1026). However, DP&L witness Chambers claimed that DP&L's actual capital
structure is 40 percent debt to 60 percent equity and explains that the projected ROE.
target is different depending on the capital structure used to calculate the projection
(DP&L Ex. 4A at 30). DP&L witness Malinak testified that the SSR should-be set to target
an ROE no lower than seven percent under an adjusted capital structure and explained
that an ROE target of seven percent would be sufficient to maintain DP&L's financial
integrity (DP&L Ex. 14A at 23-24).

FES, IEU-Ohio, OCC, FEA, Honda, and OEG contend that the SSR should be
denied because DP&L should undertake operations and maintenance (O&M) savings
and capital expenditure reductions before collecting stability revenues to maintain
DP&L's financial integrity. FES witness Lesser claimed that DP&L's financial integrity
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concerns are overstated because it 1ias not included O&M savings and capital
expenditure reductions in its calculations (FES Ex. 14 at 33-34; Tr. Vol. I at 256). He then
concluded that these O&M savings and capital expenditure reductions would provide
savings to DP&L to mitigate its financial integrity concerns and decrease the need for
substantial stability revenues, if not eliminate the need for stability revenues altogether.
Furthermore, intervenors claim on brief that DP&L has already identified numerous
O&M savings and capital expenditure reductions, yet DP&L has failed to implement
them, failed to identify a single project that it would be unable to complete, and failed to
identify a single negative outcome for customers associated with the reductions.
Intervenors recommend that, if an SSR is authorized, it should be reduced by the amount
of O&M savings and capital expenditure reductions that DP&L can undertake.
Intervenors argue that O&M savings and capital expenditure reductions should be
implemented before a charge is imposed upon customers to maintain DP&L°s financial
integrity. Intervenors claim that DP&L's financial integrity might not even be
comprom.ised once it implement,s O&M savings and capital expenditure reductions, thus
negating the need to impose financial integrity charges at all. (FES Ex. 14A at 17-22, FEA
Ex. 1 at 7, OCC Ex. 28A at 41, OEG Ex.1 at 10, lEU-Ohio Ex.1A at 18-19)

DP&L responds that O&M savings and capital expenditure reductions should not
be considered when setting the SSR DP&L witness Jackson claimed that O&M savings
and capital expenditure reductions are in addition to the SSR, not in place of it, so that it
can earn a reasonable ROE (DP&L Ex. 16A at 10; DP&L Ex.16A at CLJ-7; Tr. '[Iol.1 at 256-
257). He, as TAPe1l as DP&L witness Herrington, noted that potential O&M savings have
not been approved by DP&L's board of directors for the full term of the ESP (DP&L Ex.
16A -at 9; Tr. Vol.1V at 1118). DP&L witnesses Jackson and Herrington alleged that, even
if the O&M savings and capital expenditure reductions were approved and
implemented, implementing them could present substantial risks to the Company and its
ability to provide stable, safe, and reliable service (DP&L Ex. 16A at 9-10; Tr. Vol. IV at
1113-1114, 1176-1177). These risks include lowering DP&L's O&M expenses below
DP&L's historic averages and impairment of DP&L's operations through reduced
mainten.ance expenditures (DP&L Ex. 16A at 9-10; Tr. Vol. IV at 1176-1177). DP&L
witness Jackson testified that some of the potential O&M savings measures are.
generation-related and that, if implemented, the operational performance of the
Company's generation fleet would deteriorate, resulting in lower wholesale revenue and
gross margin attributable to those plants, potential PJM RPM capacity penalties, and
higher future O&M costs due to unforeseen and unplanned outages. He further testified
that the SSR does not guarantee that DP&L will earn a given ROE; therefore, if the SSR
alone is insufficient to meet DP&L's ROE target, O&M savings could then be
implemented to meet the ROE target. (DP&L Ex. 16 at 7, 10.) Further, DP&L witness
Malinak claimed that capital expenditure reductions would have little impact on DP&L's
earnings or ROE, so the consequences of O&M savings and capital expenditure
reductions would outweigh any benefit (DP&L Ex. 14A at 27-28).



12-426-EL-SSO, et aL -24-

OEG and Honda recommend that, if the SSR is authorized, the revenue
requirement should be linnited to no more than DP&L's present $73 miilion an.nual rate
stabilization charge (RSC). OEG witness Kollen alleged that there are nuznerous flaws
with DP&L's application, but reducing the SSR to the amount of the RSC would reduce
the risk that DP&L wiU. over-recover costs from customers through the SSR in violation
of Section 4928.02(A), Revised Code. Further, OEG witness Kollen opined that the SSR
should be allocated using a one coincident peak (ICP) demand aliocation method that
reflects the underlying demand-related character of the SSR charges. This allocation
method would align SSR revenues with the cost responsibility of the appropriate
customer class (OEG Ex. 1 at 7-8). Furthermore, OEG witness Kollen recommended that
the SSR should be recovered through a kilowatt (kW) demand charge (OEG Ex..1 at 3-5,
20-21).

OCC asserts that, if an SSR is authorized, the collection of the SSR should not start
until the blending with auction-based rates begirtis. OCC witness Duann recommended
that collection of the SSR start once bl-ending with the auction based rates begins, which
would match potential savings to DP&L's customers with the costs, in the form of the
SSR, of accelerating the blending of auction based rates (C)CC Ex. 28 at 44). However,
OCC witness Duann then clauned that the ESP should immediately move to a
1(}0 percent market rate (OCC Ex. 28 at 45).

OCC avers that, if an SSR is authorazed, DP&L should be prohibited from paying
dividends. OCC witness Duann recomrnended that DP&L should not be permitted to
pay dividends to- its parent companies without Connxnission approval while it collects the
SSR (C)CC Ex. 28 at 48). OCC clai.rns on brief that prohibiting DP&L from paying
dividends would not be a takirig and that, even if it were a taking, constitutional issues
are not within the jurisdiction of the Commission. C}CC asserts that the Supreme Court
of Ohio has clearly indicated that the Cornmission can prohibit a utility from paying
dividends where the utility lacks sufficiertt surplus for paying dividends., Ohio Centrat
TeP. Corp. v. Pub. Util. Comrn., 127 Ohio St. 556 (1934). C.?CC contends that DP&L's
argument that it needs an SSR to maintain its financial integrity, 2.1`id even to avoid a
financial emergency, sufficiently demonstrates that it lacks sufficient surplus for paying
dividends. OCC concludes that prohibiting DP&L from paying dividends while it
collects the SSR is essential to protecting DP&L's customers and shareholders (Tr. Vol. X
at 2551-2552).

Staff witness Choueiki recommended that DP&L's ESP should be a three year
term, because projections for capacity, energy, and capital expenditures in years four and
five of DP&L's proposed ESP are inherently unreliable (Staff Ex.10 at 4-5). Staff witness
Mahmud recommended that, if the Commission adopts a three year ESP and approves
an SSR, the SSR should fall within a range of $133 rnillion to $151 million per year (Staff
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Ex. 1 at 4). Staff witness Mahmud recommended an SSR of $133 million to arrive at
DP&L's proposed average ROE, or an SSR of $151 million to arrive at an ROE in the
reasonable range of 7 to 11 percent. For both recommendations, Staff witness Mahmud
adjusted DP&L's debt to equity ratio to 50 percent debt and 50 percent equity (Staff Ex.1
at 5). However, Staff concedes that compared to the proposed ESP, DP&L would receive
about $100 million less under Staff's proposal (Tr. Vol. VII at 1908). Staff believes that
this $100 million deficiency would be offset by Staff's switching projections, wluch Staff
contends are more reliable and indicate less lost revenue from switching.

The Commission finds that DP&L may collect the SSR in the axnount of
$110 million for each of the years 2014 and 2015 ). We note that DP&L proposed an SSR in
the amouiit of $137.5 rn.illion per year over the term of the ESP (DP&L Ex. 1A at 11-13).
However, taking into consideration potential O&M savings for years 2014 through 2016,
the Commission finds that the SSR should be established at $110 znillion per year (Tx.
Vol. I at 189). The Commission finds that this is the minimurn amount necessary to
ensure the Company's financial integrity and provide the Company with the opportun7.ty
to aclueve a reasonable ROE during the ESP. The Coinmission did not offset the
proposed SSR by potential capital expenditure reductions because, based upon, the
record, we are not persuaded that the potential capital expenditure reductions have as
significant an impact on the Company's ROE as the potential O&M savings (Tr. I at 257-
258; DP&L Ex. 14A at 27-28). Further, we believe that DP&L should retain the ability to
impact its ROE through additional measures such as capita-1 expenditure reductions.

We agree with OCC that the increase in the SSR from the amount of the RSC in the
previous ESP to $110 million annually should not be -imposed until the blending of
market rates begins, since current lower-priced market rates will offset the SSR increase.
Therefore, we have established January 1, 2014, as the effective date of the ESP.
However, DP&L may continue to collect the RSC, prorated monthly, over the remaining
mnths of 2013. Once the blending of market rates begins, DP&L should establish rates
to collect the SSR amount of $110 million per year for the years 2014 and 2015.

The Commission finds that authorizing an SSR to-achieve an ROE target of 7 to 11
percent is reasonable. We previously found in the AEP ESP II Case that an ROE target
range of 7 to 11 percent is in a range of reasonableness. AEP ESP II Case, Opinion and
Order (August 8, 2012) at 33. However, we note that an ROE target outside of the 7 to 11
percent range is not per se unreasonable. The test is one of reasonableness, based upon
the facts of the case and the law and policy of the state of Ohio. Furthermore, it is an
ROE target and not an exact determY.nation of the ROE that the utility will recover. In
this case, there are a number of factors that impact projections regarding DP&L`s
financial position. These factors stem from the signdicant length of time since DP&L's
last distribution rate case and the potential ability to seek an increase in distribution
rates, the ability of DP&L to reduce its O&M costs and capital expenditures without
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sacrificing service stability and reliability, the unpredictability of future switching rates,
and the unpredictability of future energy and capacity markets. We find that the record
of this proceeding demonstrates that, when the approved SSR, O&M savings, capital
expenditure reductions, adjusted capital structure, and the potential for a future
distribution rate case are considered, DP&L will have a reasonable opportunity to
achieve an actual ROE in the 7 to 11 percent range.

Moreover, to ensure that DP&L does not reap disproportionate benefits from the
ESP as a result of the approved SSR, the Cornmission finds that a significantly excessive
earnings test (SEET) threshold of 12 percent should be established. The record of this
case demonstrates that an ROE of 12 percent would be above the high end of the range of
reasonableness (DP&L Ex. 4 at 2). Moreover, a SEET threshold of 12 percent is consistent
with our holding in the AEP ESP II Case. AEP ESP II Case, Opinion and Order (August 8,
2012) at 37. Fra.rthermore, the SSR is being authorized to maintain DP&L's financial
integrity; therefore, we find that all SSR revenues should reznain with DP&L, and not be
transferred to any of DP&L's current or future affiliates through dividends or any other
means.

Further, the Cornmission is not persuaded by DP&L's testimony that the SSR is
properly collected through a flat customer charge. We find that the Staff's proposed rate
design, which would minimize rate impacts upon customers, should be adopted (Staff
Ex. 8 at 14). However, we agree with OEG that the SSR revenues should be allocated
using a 1CP demand aliocation method that reflects the underlying character of the SSR
charges (OEG Ex. 1 at 7-8). Therefore, we will adopt the rate design recom;nended by
Staff and the class-- allocation rnethodology recommended by OEG of a 1 CP demand
allocation method.

Finally, the Commission is persuaded by the testimony at the hearing that the
reliability of financial projections significantly declines over time (Staff Ex. 10 at 4-5).
Thus, we will authorize the SSR only until December 31, 2015. However, we also find
that DP&L should have the opportunity to seek relief if its financial integrity remains
compromised beyond 2015. Therefore, DP&L may file, in a separate proceeding, for an
extension of the SSR through October 31, 2016, subject to certain conditions as discussed
below.

3. SSR Extension

The Commission, through this ESP, authorizes DP&L to create an SSR Extension
rider (SSR-E) and initially set the rider to zero. At least 275 days prior to the termination
of the SSR on December 31, 2015, DP&L may seek approval of an increase in the SSR-E in
an amount not to exceed $92 rnillion for the year 2016. The SSR-E will expire on its own
ternts on October 31, 2016.
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If DP&L seeks to implement the SSR-E, DP&L must show that the SSR-E is also
necessary to maintain the financial integrity of the Company, and that the amount
requested is the necessary amount to maintain DP&L's financial integrity, not to exceed
$92 million for the first 10 months of the year 2016. When considering whether the SSR-E
is necessary to zmaintain the financial integrity of the Company, the Commission will
consider any dividends paid to parent companies, as well as all other relevant financial
information, including O&M savings undertaken and any capital expenditure reductions
made by DP&L.

We note that Staff and other intervenors contend that there is insufficient
information available to commit ratepayer dollars to DP&L for years four and five of a
five year ESP (Staff Ex. 10 at 5, 6). The Commission finds that the SSR-E mechanism
provides an opportunity for DP&L to provide more reliable data on its financial integrity
by fulfilling the Comm.issiori s conditions for authorization of the SSR-E. The SSR-E
conditions will ensure that customer charges are being assessed based upon current and
reliable information, that stability charges will continue to have the effect of stabilizing or
providing certainty regarding retail electric service, and that the financial integrity of
DP&L will be maintained without granting DP&L significantly excessive earnings. The
SSR-E proceeding will ensure stability and certainty regarding retail electric service
because it will provide more ciear and reliable data for the later months of the ESP, which
should alleviate concerns raised by intervenors and Staff.

Further, the Commission agrees with intervenors' arguments that DP&L should
exhaust its opportunities for rate relief in order to ensure its financial integrity.
Therefore, as a condition of implementing the SSR-E, DP&L must file an application for a
distribution rate case, irr accordance with Section 4909.18, Revised Code, no later than
July 1, 2014. Pursuant to the Commissiori s determination in In re AIigning Elecfric

Distribution Utility Rate Structure with Ohio's Public Policies, Case No. 10-3126-EL-UNC,
Finding and Order (August 21, 2013) at 20, DP&L is encouraged to utilize the
straight-fixed variable (SFV) rate design or SFV principles in its distribution rate case.
The Conlmission will then consider the impact of any adjustment in rates resulting from.
the distribution rate case in determining the amount of the SSR-E. The Commission
believes that conducting a distribution rate case before authorizing the SSR-E will
provide the Commission and parties with the increased certainty necessary to evaluate
whether DP&L's financial integrity is at risk and whether the SSR-E is necessary.

Moreover, as an additional condition of implementing the SSR-E, DP&L must file,
by December 31, 2013, an application to divest its generation assets. Such plan must
propose that divestment be completed by December 31, 2016. We note that DP&L has
already committed to filing an application by December 31, 2013, to divest its generation
assets. Furthermore, DP&L has argued in this case that the earliest it could divest its
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generation assets is September 1, 2016, due to DP&L`s first and refunding mortgage
(DP&L Ex. 16 at 2-4). Thus, the CornxLission believes that it is reasonable for DP&L to
divest its generation assets no later than December 31, 2016.

Additionally, for the Commission to authorize the SSR-E, DP&L must also file an
application to modernize its electric distribution infrastructure through ixnplennentation
of a smart grid plan and advanced metering infrastructure (AMI). Section 4928.02(D),
Revised Code, states that it is the policy of the state of Ohio to encourage innovation and
market access for cost-effective supply- and demand-side retail electric service including,
but not limited to, demand-side management, time-differentiated pricing, and
implementation of AMI. To promote the policy of the state of Ohio and further enhance
the cornpetitive retail electric service market in this state, the Commission finds that
DP&L should file an application by July 1, 2014, for implementation and deployment of
smart grid technology and advanced metering infrastructure, as well as other cost-
effective initiatives or programs that DP&L reasonably believes would promote the
policy of the state of Ohio to further enhance the competitive retail market.

As the final condition for the Coxttmission to authorize the SSR-E, DP&L must
establish and begin implementation of a plan to modernize its billing system.
Constellation witness Fein and FE5 witness Noewer both testified to barriers to
competition resulting from DP&L`s billing system (Constellation Ex. 1 at 49-54; FES Ex.
17 at 19-26). The Commission believes the testimony indicates that DP&L`s billing
system needs to- be modernized to facilitate competition in this state. At a minimum, the
billzng system mdernization should include rate-ready bill°zng, percentage off price-to-
compare (PTC) pricing and the ability to support AMI. To begin implementation of its
billing system modernization, DP&1. should file with the Commission a billing system
modernization plan approved by Staff by December 31, 2014, that includes, at a
min;murn, the above improvements to DP&L's billing system.

4. Switching Tracker SZ

DP&L proposes a switching. tracker (ST) account that would defer for later
recovery, from all customers, the difference between the level of switching experienced
as of August-3-0, 2012, and the actual level of switching (DP&L Ex.1 at 11, 12; DP&L Ex. 9
at 16-17). DP&L witnesses Jackson and Seger-Lawson explained that the costs subject to
DP&L`s ST would equal the difference between the blended SSCJ rate and. the CB rate in
effect, which would then be calculated as dollars per megawatt-hour (MWh) and
multiplied by the quantity of additional switched load in MWh and wi:ll be the amount
that will be included in the ST regulatory asset account for the month (DP&L Ex. 1 at 11-
13; DP&L Ex. 9 at 17). DP&L`s arguments in support of the ST are similar, and often
identical, to its arguments in support of the SSR. DP&L witness Jackson testified that
DP&L's ROE is declining and that its dedining ROE, a..s well as the corresponding threats
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to its financial integrity and ability to provide safe and reliable service, are being driven
principally by three factors: increased switching, declining wholesale prices, and
declining capacity prices (DP&L Ex. 1A at 13; Tr. Vol. I at 135-136). The ST would
rnitigate the effects of increased switching on DP&L's financial integrity and ability to
provide safe and reliable service. DP&L calculates the level of switching experienced as
of August 30, 2012, as 62 percent of retail load. Therefore, DP&L proposes to be
compensated for any switching over 62 percent of retail load. The proposed switching
tracker would begin at the start of the ESP and continue until DP&L procures 100 percent
of its supply needs through the CBP. (DP&L Ex. 1 at 11.) DP&L contends that the two
significant benefits of the ST are that it would eliminate the need for the Commission to
attempt to forecast switching and it would avoid the over or under recovery resulting
from actual switching not matching projected switching.

DP&L°s justification for the ST falls prirnarily under Section 4928.143(B)(2)(d),
Revised Code. Numerous DP&L witnesses claim that the ST is a charge that relates to
default service and has the effect of stabilizing or providing certainty regarding retail
electric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex.16A
at 8). First, DP&L indicates that it is undisputed that the ST is a term, condition, or
charge (DP&L Ex. 12 at 23, Tr. Vol. VIII at 2053-2054, Tr. Vol. X at 2600). Second, DP&L
claims that the ST is related to default service. 'I'hird,__ DP&L asserts that the ST has the
effect of stabilizing or providing certainty regarding retail electric service. DP&L then
contends that the S i should be approved so that DP&L's ROE target will be in the
reasonable range of 7 to 11 percent.

Numerous intervenors including OCC, Wal-Mart, Kroger, Constellation,
IEU-Ohio, FES, IGS, RESA, and OEG, argue that the ST should be denied by the
Commission (IEU-Ohio Ex. 3 at'5,15, 26; OCC Ex. 28 at 22-28; OEG Ex.1 at 11-12; Kroger
Ex. 1 at 5, 14-15; Staff Ex. 10 at 7-10). Principal among the arguments against the ST is
that it is anti-competitive. Intervenors posit that the ST is anticompetitive because it
would capture the entire econornic benefit of shopping for customers through a
nonbypassable charge. The more SSO customers that switch to a competitive retail
electric service provider, the more al-1 customers will be required to pay. This would
discourage further switching and inhibit further development of Ohio's competitive
retail electric services market. Intervenors also assert on brief that the ST would violate
the policies of the state of Ohio set forth in Section 4928.02, Revised Code. Intervenor
also argue that it is an unlawful transition charge, that it is simply unjust and
unreasonable, that it could lead to double recovery, and that DP&L failed to meet its
burden of proving the legal basis or the financial need for the ST. RESA also points out
that the ST serves the same purpose as the SSR of maintaining DP&L's financial integrity
and that DP&L is unaware of any other EDU with a switching tracker like the one
proposed by DP&L (Tr. Vol. I at 252).
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Staff contends that the Commission should deny the ST because it is an
anticompetitive charge. Staff witness Choueiki testified that insulating DP&L from
further switching through the ST would violate the policies of Section 4928.02, Revised
Code, and would be anti-competitive (Staff Ex. 10 at 9). Further, Staff witness Choueiki
noted that DPL Energy Resources (DPLER), which is DP&L's unregulated generation
affiliate, is a significant CRES provider in DP&L's service area. He believes that a request
for relief by DP&L for lost retail sales to its unregulated affiliate is an unreasonable
request (Staff Ex. 10 at 10). Furthermore, Staff notes on brief that authorizing an ST,
which would be adjusted based upon the level of switching, would make the quantitative
analysis inherently difficult to conduct.

The Commission finds that the ST should be denied because it violates the policies
of the state of Ohio, is anticompetitive, and would discourage further development of
Ohio's retail electric services market. Further, the Commission finds that the Company
has not demonstrated that the ST, which would be incrementally increased when
customers leave the SSO, is related to default service under Section 4928.143(B)(2)(d),
Revised Code. One of the principal aspects of a market is the opportunity for consumers
to shop for a diversity of products offered by a nzultitude of suppliers. When a customer
purchases a product from a new supplier, the previous supplier will necessarily lose that
customer°s representative market share. DP&L's proposed ST would provide DP&L a
stream of revenue to directly compensate it for market share lost when a customer
switches to a competitive retail electric service provider. The Commission believes that
this makes the proposed ST anticompetitive because it may discourage customers from
shopping for a retail electric supplier. Furthermore, the Commission notes that, since
DP&L's financial integrity is supported through the SSR, and pofentially the SSR-Er the
ST would serve no purpose other than to provide DP&L with additional revenues in
proportion to declines in the niirnber of customers of DP&L's generation business. As
discussed above, the Coznmission believes that revenues from the SSR, capital
expenditure reductions, O&M savings, a distribution rate case, and potentially an SSR-E,
are sufficient to maintain DP&L's financial integrity, without an additional ST to insulate
DP&L from market risk.

5. Alternative Energy Rider

DP&L proposes that the AER continue in its current form but be trued-up on a
quarterly basis (DP&L Ex. 7 at 3). By moving to a quarterly true-up, DP&L intends to
better align the AER costs with the customers that cause the costs to be incurred. The
AER, like other riders, would be trued-up on quarters, with new rates effective M-arch 1,
June 1, September 1, and December 1. DP&L further proposes to establish an AER rate at
which DP&L would be deemed to have met the statutory three percent threshold
pursuant to Section 4928.64(C)(3), Revised Code_ DP&L proposes that when the AER
meets or exceeds $0.0012813 per kWh, DP&L will be deemed to have met the three
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percent cost threshold and will not need to continue to meet future renewable targets.
(DP&L Ex. 7 at 3-4.)

Solarvision claixns on brief that the Commission should deny the three percent
threshol.d. Solarvision asserts that establishing a specific dollar per ki.Iowatt hour (1cWh)
threshold that will remain fixed throughout the ESP period, regardless of the annual
renewable portfolio standard or kWh sales, violates Section 4928.64(C)(3), Revised Code.
The renewable portfolio standard requirements in Section 4928.64, Revised Code,
increase annually. Solarvision believes that a three percent threshold that does not vary
or fluctuate based upon the increasing renewable portfolio standard requirements is
inconsistent -%,vith Section 4928.64, Revised Code.

Staff and OCC assert that the three percent threshold issue is not ripe for
Cornmission decision in this case. Staff notes that the three percent threshold was an
issue in the case of In re Ohio Edison Company, The Cleveland Electric Illuminating Compstny,

and The Toledo Edison Company, Case No. 11-5201-EL-RDR (FirstEnergy AER Case).

Furthermore, the three percent threshold may be reviewed in the case of the
Comfnission's pending rulemaking on this issue. In the Matter of the ComtmSSIotI"s Review

of its Rules for the Alternative Energy Portfolio Standard Contained in Chapter 4901:1--40 of the

Ohio Adniinistrative Code, Case No. 13-652-EL-C}RD (AEPS Rules Case). Staff claims on

brief that the AEPS Rules Case would be the proper context to review the threshold. Staff
then avers that if the Commission addresses the three percent threshold in this
proceeding, it is not reasonable as proposed by DP&L. Staff contends that the threshold
is not reasonable because it is based on an estimate of the first auction and then never
fhzctuates or adjusts for future auctions, despite the fact that the renewable portfolio
standard requirements adjust annually. Therefore, Staff and OCC argue that the three
percent threshold should be deriied_

The Cornmi.ssion finds that the AER should be trued-up on a quarterly basis but
DP&L's _proposal for the three percent cost threshold should be denied. The Crsu^ni.ssion
has addressed the proper methodology for determining the three percent cost threshold

in the Fir-stEnergy AL-K Case. FirstEnergy AER Case, Opinion and Order (August 7, 2013)

at 30-34. DP&L is directed to comply with the methodology set forth in the FirstEnergy

AER Case using the blended rate for each year rather than auction-based rate ordy.
Therefore, the Commission finds that DP&L's proposal for the three percent cost
threshold should be denied.

6. Alternative Energy Rider-NonbYpassable AER-N

DP&L proposes an Alternative Energy Rider-Nonbypassable (AER-N) to recover
the costs of DP&L's Yankee Solar Generating Facility (Yankee). DP&L witness Seger-
Lawson testified that the AER-N is permitted pursuant to Section 4928.143(B)(2)(c),
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Revised Code, because it satisfies the four criteria for a nonbypassable surcharge for the
life of an electric generating facility that is owned or operated by the EDU (DP&L Ex. 9 at
15-16). She claimed that Yankee is owned and operated by a utility, that it was sourced
through a competitive bidding process, that it was used and useful after January 1, 2009,
and that it was found by the Comznission to be needed as a result of the resource
planning process (DP&L Ex. 9 at 15, Tr. Vol. V at 1311). DP&L witness Seger-Lawson
then argued that the AER-N is essentially identical to AEP's Generation Resource Rider
(GRR), which was approved by the Commission in the AEP ESP II Case. DP&L proposes
that the AER-N initially be set at zero, and then DP&L be permitted to file supporting
evidence for the appropriate amount in a subsequent case (DP&L Ex. 9 at 16, Tr. Vol. V at
131b).

FES and IEU-Ohio contend on brief that the AER-N violates Section
4928.143(C)(1), Revised Code. FES and IEU-Ohio allege that Section 4928.143(C)(1),
Revised Code, requires that if the Commission approves an application that -contains a
surcharge, the Commission shall ensure that the benefi.ts derived for any purpose for
which the surcharge is established are reserved and made available to those that bear the
surcharge. FES avers that since DP&L would -n t provide CRES providers a pro rata share
of the renewable resources based upon their share of the load, shopping customers
would get no benefit from the AER-N (Tr. Vol. V at 1340). Intervenors assert the AER-N
should be denied because it would be a nonbypassable charge imposed on customers
who are already paying their own retail electric service provider for renewable resources.

IEU-Ohio, Solarvision, and RESA argue that the AERN violates Sections
4928.64(E)-and 4928.143(B), Revised Code. Section 4928.143(-B), Revised Code, states that
the Commission cannot approve a provision of an ESP that is contrary to Section
4928.64(E), Revised Code. Section 4928.64(E), Revised Code, states that all costs incurred
by an EDU in complying with the renewable energy requirements of that section must be
bypassable by any consumer that has switched to a CRES provider. DP&L witness
Seger-I.awson indicated it was DP&L's intent moving forward to use any renewabie
energy cr-edits generated from Yankee to comply with the renewable er-^ergy
requirements of Section 4928.64, Revised Code (Tr. Vol. I3C at 2305). IEU-Ohio and
Solarvision posit that the nonbypassability of the AER-N makes it unlawful because it
would compensate DP&L for Yankee, which was constructed for the purpose of
complying with tl-ie renewable energy requirements. Furthermore, IEU-Ohio contends
the AER-N violates Section 4928.143(B)(2)(c), Revised Code, because the need for the
facility was not demonstrated in the ESP proceeding, the facility has not been sourced
through a competitive bid process, and the energy and capacity would not be dedicated
to the customers paying the AER-N (Tr. Vol.. V at 1323-1325; Tr. Vol. V at 1340).
Furthermore, RESA witness Bennett claimed that the intent of the nonbypassable
renewable rider is for the recovery of new construction costs once the statutory
requirements for need and competitive procurement are met, not for retroactive recovery
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of construction costs. RESA witness Bennett pointed out that f3:EP's Turning Point Solar
Facility would have been new construction, whereas Yankee has already been
constructed. (RESA Ex. 6 at 12,13; Tr. Vol. IX at 2483.)

FES, IEU-Ohio, and RESA make the assertion on brief that the Cznmission should
deny the AER-N because DP&L did not provide the necessary information to the
Commission for establishment of the AER-N. FES and IEU-Ohio argue that DP&L failed
to satisfy, in this proceeding, the requirements of Rule 4901:5-5-06(B), O.A.C., because
DP&L provided very little data regarding its proposal or the associated costs.
Intervenors believe that without this information, the Commission does not have the
opportunity to weigh the costs and benefits of Yankee. FES and IEU-Ohio contend that
the AER-N should be denied because DP&L has not provided sufficient inform.ation for
the C:orntnission to review the facility and has improperly avoided substantive review of
the proposed AER-N.

The Cornmission finds that the AER-N should be denied. Section 4928.143(C)(1),
Revised Code, requires the Commission to ensure that the benefits derived from a charge
are made available to those that bear the charge. In this instance, DP&L has not made a
detailed proposal to ensure that all customers in its service territory equally benefit in the
benefits derived frorn the Yankee facility. Instead, the Cornmission is concerned that all
customers could pay for the costs of Yankee, despite only DP&L SSO customers receiving
the benefit of the solar renewable ener-gy credits (S-RECs) produced by the facility.
Competitive retail electric service providers compete directly with DP&L's generation
related service, including in- the S-REC market, and are not permitted to recover their
capital expenditures wl°L-en building gen^eration facilities (Tr. Vol. VIII at 21-5, `I'r. Vol.. IX
at 2295). Competitive retail electric service providers are required-to supply S-RECs for
their customers; under the AER-N, as proposed, shopping customers could end up
subsidizing the S-RECs supplied to SSO customers.

Furthermore, the AER-N would permit Yankee, which is a generation asset, to
remain with the regulated distribution and transznission company instead of divestxng
with the rest of DP&L's generation assets. DP&L has comn-titted to filing a generation.
asset divestiture plan before December 31, 2013. The Commission believes that Yankee
should be included in DP&L's generation asset divestiture plan and divest with the rest
of DP&L's generation assets. Approving the AER-N would add the cost of Yankee to the
rate base for the extended future, instead of requiring DP&L, and the subsequent
generation asset owner, to recover the costs of the facility through the competitive
generation market and sales of S-RECs. Notwithstanding whether the AER-N satisfies
Section 4928.143(B)(2)(c), Revised Code, the Commission finds that it would be
inconsistent with DP&L's plan to divest its generation assets for Yankee to remain with
the transmission and distribution utility.
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The Commission notes that nothing in this finding prohibits DP&L from
recovering the cost of past renewable energy resources used to serve its SSO customers.
DP&L is directed to consult with Staff to determine an appropriate methodology to
recover through the AER the cost of past renewable energy resources used to serve its
SSO customers.

7. Reconciliation Rider RR

DP&L proposes a nonbypassable reconciliation rider (RR) that would include the
costs of administering the CBP, the costs of competitive retail enhancements, and any
deferred balance associated with particular riders (DP&L Ex. 20 at 8). DP&L contends
that the CBP benefits all customers and it is therefore appropriate to recover the costs of
the CBP through a nonbypassable rider. DP&L then asserts that to the extent the
Commission approves competitive retail enhancements and concludes that the associated
costs should be recoverable from customers in a nonbypassable rider, the costs should be
included in the RR. DP&L witness Seger-Lawson proposed that DP&L recover through
th.e RR any deferred balance that exceeds 10 percent of the base amount of riders FUEL,
RPM, AER, and CBT (DP&L Ex. 10 at 8-11). DP&L believes that recovery of the de-ferred
balance amounts is necessary to prevent the potentially catastrophic situation of having
too few remaining SSO customers to cover the costs of a very large deferral balance
(DP&L Ex. 12 at 7, 8, Tr. Vol. V at 1432-1433, Tr. Vol. IX at 2242-2244).

IEU-Ohio argues that the RR- is not approvable as a nonbypassable rider and
would provide DP&L with an anticompetitive subsidy. IEU-Ohio avers on brief that the
RR cannot be authorized pursuant to Section-4928.143(B)(2)(d), Revised Code, because
that section does not authorize the Cmnlission to create a nonbypassable rider.
Furthermore, IEU-Ohio asserts that even if the RR could be approved under Section
4928.143(B)(2)(d), Revised Code, it does not have the effect of making the physical supply
of retail electric service more stable or certain. IEU-Ohio avers that the RR actually has
the effect of making retail electric service more unstable and uncertain because the
revenue requirement for the rider is unknown and the magnitude of the CBP auction
administration costs is unknown. Furtherrnore, IEU-Ohio notes that DP&L failed to
identify the rate impacts to customers that authorization of the RR would have.

FES, FEA, and RESA claim that SSO customers should pay for all costs of
competitive bidding. FES witness Lesser testified that the costs of competitive bidding
should be recovered on a bypassable basis because the principle of cost causation
requires that SSO customers pay the CBP administrative costs necessary to procure
power for SSO customers. FES witness Lesser then explained that the CBP is undertaken
for SSO customers, not customers who take service from CRES providers, therefore,
under the principle of cost causation, the charges should be recovered on a bypassable
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basis. (FES Ex. 14 at 60). FES, FEA, and RESA believe that the competitive bidding costs
in the RR should apply only to SSO customers.

FES, FEA, IGS, and RESA also contend that DP&L's proposal to collect the deferral
balances above 10 percent on certain riders through the RR should be denied. FES
witness Lesser opposed DP&L's proposal to collect deferral balances above 10 percent
associated with the FUEL Rider, the RPM Rider, the TCRR-B Rider, the AER, and the
CBT Rider. He indicated that the deferral balances are currently recovered on a
bypassable basis and that allowing DP&L to collect deferral balances above 10 percent on
a nonbypassable basis incentivizes DP&L to allow its deferral balances to exceed
10 percent. (FES Ex. 14 at 59-60). FES witness Lesser then went on to add that permitting
DP&L to recover the deferral balances violates the principle of cost causation, that it
would not stabi?ize rates, and that recovery of the deferred costs should continue on a
bypassable basis (FES Ex. 14 at 60). IGS witness White noted that CRES suppliers also
face migration risk, yet CRES suppliers are not able to recover the costs of customers
migrating (IGS Ex. 1 at 8).

Staff supports recovery of the costs that DP&L has indicated, yet disagrees on the
manner of recovery. Specificalty, Staff witness Donlon testified that CBP auction costs
should be bypassable, that the costs of competitive retail enhancements should be
attributed based upon relative burden and recovered through a nonbypassable rider, and
the deferred balance amounts should be recoverable through a bypassable charge (Staff
Ex. 7 at 5, 7-9). Staff then recommends on brief that the Compan_y be permitted to
petition the CoTnmmission to true-up any over or under recovery of bypassable riders at
the end of the ESP term. Staff also notes that the Commission should be free to
determine at the end of the ESP term how to best permit recovery of deferred costs
without imposing them on the potentially few remaining SSO customers.

The Cornmission finds that the RR should be divided into an RR Nonbypassable
(RR-N) and RR Bypassable (RR-B). The RR-B should recover the bypassable components
of DP&L's proposed RR, and the CBP auction costs, CBP consultant fees, Cminission
consultant fees, audit costs, supplier-default costs, and carrying costs. The RR-N should
recover any deferred balance that exceeds 10 percent of the base amount of riders FUEL,
RPM, AER, and CBT, as proposed by DP&L. However, DP&L must file an application
with the Comni.ssion, in a separate proceeding, seeking specific approval to defer for
future recovery any amounts exceeding the 10 percent threshold for each individual
riders. The TCRR-B deferral balance and the competitive retail enhancements shall be
excluded from the RR-B and the RR-N. The Commission will address the TCRR below
while the costs of the competitive retail enhancements should be deferred for recovery in
DP&L`s next distribution rate case.
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8. Transmission Cost Recovery Rider (TCRRI

-3{,-

IEU-Ohio, Wal-Mart, and FEA contend that DP&L's proposed non-bypassable
transmission cost recovery rider (TCRR-N) is unlawful and unreasonable. IEU-Ohio
witness Murray testified that DP&L's proposal to bifurcate the TCRR into bypassable and
non-bypassable components could cause shopping customers to be billed multiple times
for transmission service (IEU-Ohio Ex. 2 at 37-38; Tr. Vol. V at 1356-1357). IEU-Ohio
claims that double billing could occur because shopping customers are already paying
their CRES provider for the non-market-based transmission service, which DP&L would
be charging to shopping customers through the TCRR-N. Further, IEU-Ohio argues that
a TCRR under-recovery balance exists, but it only exists because of DP&L's failure to
accurately forecast its load and transmission costs (Tr. Vol. D( at 2208; Tr. Vol. IX at 2343).

Constellation supports DP&L's proposal to separate the TCRR into a market-based
bypassable rider and a non-market-based non-bypassable rider. Constellation witness
Fein testified that he supports the proposal to separate the TCRR and makes
recommendations that he believes would add greater clarity to the specific
non-market-based charges that would be recovered under the TCRR N(Constellation Ex.
1at12).

DP&L claims that customers are not actually at risk of paying the same cost twice,
and that its proposal more accurately reflects how transmission costs should be billed to
custozners. DP&L witness Hale testified that DP&L proposes to separate the cost
components of the TCP.R into market-based and non-market-based subsets. and to
recover the costs separately. She testified that the new TCRR-N would recover N1TS,
regional transmission expansion planning (RTEP), and other non-market-based
FERC/RTO charges. (DP&L Ex. 11 at 3.) DP&L points out on brief that intervenors
made no showing as to whether CRES providers would remove the TCRR charges from
customer bilLs and failed to demonstrate that the impact on a customer being double
billed would be a material amount.

The Commission finds that the TCRR should be removed from th^e RR and should
be bifurcated by market-based and nonmarket-based elements, as proposed by DP&L,
effective January 1, 2014. The Commission is persuaded that bifurcating the TCRR mo-re
accurately reflects how transmission costs are billed to customers. Further, to the extent
necessary, DP&L should file with the Commission a proposal at the end of the ESP term
for appropriate coliection of any uncollected TCRR balance, including whether the
uncollected TCRR balance should be collected through a bypassable or nonbypassable
TCRR true-up rider.
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9. CorrrEpetitive Retail Enhanceznents

-37-

DP&L proposes to implement six competitive retail enllancements to i^nprove the
interaction of CRES providers with DP&L to ensure a smoother customer choice process.
The six competitive retail enhancements proposed by DP&L are to eliminate the
minimum stay and return-to-firm provisions in the generation tariffs, to implement a
web-based portal for CRES providers to obtain DP&L customer information in more
usable and manageable fashion, to implement an auto-cancel feature to DP&L's
bill-ready b.illing function, to remove the enrollment verification that requires a CRES
provider to have the first two digits of the customer name on the account as well as the
correct account number, to support historieal interval usage data (HIU) dafa requests via
Electronic Data Interchange (EDI), and to provide CRES providers a standardized sync
list on a monthly basis. DP&L estimates that these enhancements will require DP&L to
incur approximately $2.5 million in capital improvements to its systems. DP&L claims
that neither the Company nor its shareholders benefit from these system enhancements.
(DP&L Ex. 9 at 13-15.)

DP&L contends that multiple parties have proposed additional competitive retail
enhancements but no party is willing to pay for those enhancements (Tr. Vol. IX at 2191,
2310-2311, 2440-2441, 2445-2447, Tr. Vol. X at 2654). Furthermore, DP&L asserts on brief
that additional competitive retail enhancements would violate rate-making principles,
would provide no benefit to DP&L, would not be completed in a timely manner for lack
of incentive, and would not be economical for DP&L. Finally, DP&L contends that there
is no Commission rule requiring DP&L to implement the additional competitive retail
enhancements and that insufficient evidence was presented at hearing to determine if the
benefit of any additional competitive retail enhancement would surpass the cost.

IGS, RESA, and Constellation posit that a purchase of receivables (POR) program
should be offered by DP&L as a competitive retail enhancement. A POR program is a
competitive retail enhancement that requires a utility to purchase the accounts receivable
of the competitive suppliers and shifts the burden of responsibility for collecting
accounts to the utility. RESA witness Bennett testified that adoption of a PGR program.
advances Ohio policy by promoting the efficient provision of service, by eliminating the
application of needless cost-of-service and credit-standard distinctions to d.ifferent
customers, by increasing the availability of reasonably priced electric retail service, by
promoting diversity of electricity supply and suppliers, by increasing consumer options
and market access, by encouraging market access for CRES suppliers, by recognizing
flexible regulatory treatment, and by providing other benefits to customers. (RESA Ex. 6
at 11). IGS witness VJhite argued that a POR program would be more efficient and
economical for DP&L's customers, regardless of whether they receive generation service
from DP&L or a CRES suppl"zer. Further, he contended that the costs associated with the
systems, labor, and information-technology resources to manage all aspects of the billing
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and collections process are being paid for by all customers through distribution rates.
(IGS Ex.1 at 9-10.) RESA witness Bennett added that a POR program would completely
eliininate the complexity of payment allocation, the ambiguity over special
arrangements, and the obscurity of information both from the customer and the CRES
provider (RESA Ex. 6 at 12).

RESA also requests other coznpetitive retail enhancements, including a web-based

electronic system, choice-eligible customer lists, standard EDI interfaces, customer-

specific information, alteration of certain EDI processes, addition of other EDI 876 HU

standards, changes to billing options and charges, and other competitive retail

enhancements. (RESA Ex. 6 at 5-9.) Furthermore, RESA notes on brief that cost-recovery

of competitive retail enhancements should remain consistent with Commission

precedent.

Constellation asserts on brief that greater access to data should be granted to
CRES providers and that a web-based, electronic portal with key customer usage and
account data be developed that --llows CRES providers access, via a suppli-er website, to
the data and information in a format that can be automatically scraped. Furthermore,
Constellation also recommends the Commission direct DP&L to implement a standard,
non-recourse POR program, notify CRES providers before a drop occurs, provide legacy
account numbers, provide regular electronic mail notifications of tariff supplements,
modifications, or chan.ges when filed with the Cornmission, and conduct semi-ar7nual or
quarterly meetings with CRES providers to discuss proposed tariff changes, business
practices, or other information.

FES contends that, despite competitive retail enhancements, other barriers to retail
competition exist in DP&L's distribution -service territory. FES witness Noewer stated
that some of these barriers include issues regarding customer metering, billing,
enrollment, switching fees, and eligibility file. FES witness Noewer testified that
elzminating these barriers would enhance the competitive retail environment in DP&L's
distribution service territory. (FFS Ex. 17 at 19-22.)

The Commission finds that DP&L's proposed competitive retail enhancements
should be adopted. The record indicates that the competitive retail enhancements
proposed by DP&L would promote further development of the competitive retail electric
service market in DP&L's distribution service territory (DP&L Ex. 10 at 8, OCC Ex. 18 at
5-6). RESA has identified certain EDI processes, EDI 876 HU Standards, and standard
EDI interfaces that have been implemented by the other Ohio public utilities (RESA Ex. 6
at 7). If an EDI process, standard, or interface, as well as any other competitive retail
enhancement, has been adopted by every other EDU in Ohio, then DP&L shall also
implement that EDI process, standard, interface, or competitive retail enhancement. The
Commission believes that requiring DP&L to adopt competitive retail enhancements,
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which have been adopted by every one of the other Ohio EDUs, will eliminate barriers
and facilitate competition in DP&L's service territory. The Commission notes that these
competitive enhancements should be implemented as soon as practicable and may not be
delayed until DP&L files the billing system modernization plan discussed above. DP&L
may seek recovery of the costs of implementation of the competitive retail enhancements
in its next distribution rate case.

The Coz7tmission also notes that it has initiated In re The Cornmissian's Investigation
of Ohio's Retail Electric Service Market, Case No. 12-3151-EL-COI, for CRES providers and
EDUs to discuss proposed tariff changes, business practices, and other information for
development of Ohio's competitive retail electric services market. Since POR programs
have not been universally adopted by Ohio EDUs, we believe that the issue of whether
PC7R programs should be ordered to be implemented is better addressed in Case No.12-
3151-EL-COI. Further, the Ohio EDI Working Group meets on a monthly basis for the
purpose of developing EDI transaction standards and procedures to develop Ohio's retail
electric services market. The competitive retail enhancements adopted in this ESP, in
conjunction with the initiatives taken by the Commission, will spur development of the
competitive retail electric services market in DPBzL's distribution service territory.
Furthermore, FES witness Noewer identified constraints to the development of the
competitive retail electric market in. DP&L's service territory regarding customer
metering, billing, enrollment, switching fees, and eligibility file (FES Ex. 17 at 19-22). The
Commission finds that these con.straints are related= to the distribution function of DP&L;
therefore, these issues should be raised in DP&L's next distribution rate case.

10. Maximum Char e Phase-out Provision

DP&L proposes to phase out the maximum charge provision by increasing -the
maximum charge by 10 percent every quarter of the blending period. DP&L indicates
that its maximum charge is contained in the secondary and primary rates and works to
limit the rate per kWh charged to customers that have a poor load factor. Customers
with poor load factors are those that have high demand and low energy consumption.
DP&L witness Parke testified that it is appropriate to eliminate the maximum charge
provision because the customers who benefit from the maximum charge provision do not
pay their fair share of costs. Furthermore, he argued that a nlaximum charge provision is
inconsistent with competitive markets. (DP&L Ex. 7 at $-10).

OCC posits on brief that it supports DP&L's maximum charge phase-out proposal.
OCC contends that it is unjust, unreasonable, and unduly discriminatory for the
maximum charge provision to continue. Furthermore, OCC argues that no evidence was
presented that phasing out the maximum charge provision would provide any harm to
customers. OCC clainls that the maximuxn charge phase-out provision should be
adopted because there is neither a cost justification for continuing the maximum charge
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provision nor any evidence that the rate without the maximum charge provision would
harm any customers. OCC presented no testimony addressing the cost justification or
rate impacts of the maximum charge provision.

Staff asserts that the maximum charge phase-out provision should be either
denied outright or modified so that the maximum charge increases by 2.5 percent per
quarter over the term of the ESP. Staff witness Turkenton noted that the maximum
charge provision appears to apply to customers that have load factors of around
12 percent and below. She then noted that outright elimination of the maximum charge
provision could lead to an up to 65 percent increase in the average secondary customer's
biil. Staff witness Turkenton then recommended that, if the Comzrdssion were to phase
out the maximum charge, it should be phased out by 2.5 percent per quarter instead of
the 10 percent per quarter proposed by DP&L. (Staff Ex. 8 at 14). Staff notes on brief that
it is concemed about the risks involved with eliminating the maximum charge provision,
including the unpredictable consequences. Staff believes that the maximum charge
provision should be reevaluated at the end of the ESP term when more information may
be available regarding who bears the cost of the maximum charge.

The Commission finds that DP&L's proposed maximum charge phase-out
provision should be denied and that the maximurn charge should be increased onJ.y by
2.5 percent per year over the term of the ESP. The first 2.5 percent increase to the charge
should take place on January 1, 2014, and then on January 1 for each remaining year of
the ESP. The Commission believes that raising it 2.5 percent per year, which is
equivalent to just over one half of one percent per quarter, will minamize rate impacts.
The Commission notes that the maximum charge increase will be an increase to the
charge and should apply to all new riders.

11. FUEL Rider

DP&L proposes to change its FUEL rider from a least cost m.ethodology to a
system average cost methodology. DP&L witness Hoekstra indicated that DP&L
proposes to use a system average cost method to set its fuel rate, which would determine
DP&L's total fuel cost and total generation sales for the period (DP&L Ex. 3 at 5-6). The
witness noted that DP&L would then determine its average fuel costs and use that
average to establish the fuel rider to be charged to SSO customers. DP&L contends on
brief that the Commission should conclude that the system average cost methodology is
the appropriate methodology because DP&L has no obligation to allocate its least cost
fuel to SSO customers, DP&L would not be able to recover all of its fuel costs under a
least cost stacking methodology, and the least cost stacking methodology may have
negative impacts on DP&L's financial integrity.
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OCC, FES, and Staff contend that DP&L should continue to use a least cost
stacking methodology. Staff witness Gallina and OCC witness Slone testified that under
the least cost stacking methodology, the fuel rider would be lower than under a system
average cost methodology because the least cost fuel would be allocated to retail
customers (Tr. Vol. VI at 1576; Tr. Vol. V11I at 2120). Staff witness Gallina testified that
the least cost approach is currently being used by DP&L. He then testified that DP&L
should continue to use the least cost methodology except that load from DPL Energy
Resources (DPLER) should be excluded. Furthermore, both OCC and Staff assert on brief
that the system average cost methodology would unfairly subsidize DP&L's affiliate
DPLER and violates Section 4928.02(H), Revised Code. OCC witness Slone explained
that for purposes of calculating the fuel rider, the retail load is made of existing DP&L
SS{3 customer load and DPLER customer load. However, he contended that the fuel
rider rate is only charged to SSO customers, whereas DPLER does not pay the fuel rider
rate: He then noted that under DP&L's current stacking methodology, the costs
associated with providing electricity to the wholesale market are currently treated as
DP&L's highest costs to generate electricity, and are not calculated in the existing fuel
rider. (OCC Ex. 24 at 6). Staff and OCC claim that the system average cost methodology
should be denied because it would reduce DP&L's cost to generate electricity that would
be sold into the wholesale market, which would grant DP&L and its affiliates a
competitive advantage in the wholesale market at the expense of SSO customers.

. The Comrraission finds that DP&L's proposed system average cost methodology
should be denied. DP&L should utilize the least cost stackingxnethodology and should
exclude DPLER load. The Commission agrees with Staff witness Gallina and -OCC
witness Sl^one that authorizing the systezn average cost methodology, as proposed in the
ESP, could drive up costs on SSO customers to grant DP&L and its affiliates a
competitive advantage in the wholesale market (Staff Ex. 5 at 3; OCC Ex. 24 at 6-8).

12. Storm Damage Recovery Rider

Staff proposes a storm damage recovery rider to be used by DP&L on a going-
forward basis to defer O&M costs associated with destructive or major storms over an
annual baseline (Staff Ex. 6 at 5). Staff witness L'zpthratt testified that a baseline should
be set at $4 million and the rider should be used to collect those amounts of major storm
O&M costs that exceed the baseline, or to refund the difference between the amount
expensed for major storm O&M restoration and the baseline, if the annual expense is less
than the baseline (Staff Ex. 6 at 5). He claimed that the $4 million baseline is appropriate
because from 2002 to 2011, the 10 year average of service restoration O&M expenses
associated with major events was $3,977,641. Furthermore, the three year average of
service restoration C3&M expenses from 2009 to 2011 was $3,704,352. Staff witness
Lipthratt believed that based upon the 10 year average and the three year average, a
$4 m.illion baseline would be appropriate. (Staff Ex. 6 at 6). Staff also claims that



12-426-EL-SSO, et al. -42-

$4 million baseline is consistent with other uta.lities' storm recover rider baselines, with
AEP having a baseline of $5 million and Duke having a baseline of $4.4 million.

DP&L argues that DP&L's O&M expenses for 2005, 2008, and 2011, were outliers
and that the storm rider baseline should be set at $1.1 million. DP&L witness Seger-
Lawson then asserted that setting the baseline at $4 mrllion would not be consistent with
AEP or Duke because their O&M expenses were significantly higher than DP&L's (DP&L
Ex. 12 at 19, 20). She then testified that adjusting DP&L's baseline based upon a ratio
comparing the Company's total O&M expenses with that of AEP and Duke would give
baselines of $1.46 million and $1.09 million, respectively.

The Commission finds that Staff's proposed storm damage recovery rider in this
case should be denied. On December 21, 2012, DP&L filed an application in In re The
Dayton Power and Light Company, Case No. 12-3062-EL-RDR (DP&L Storm Damage Case),
seeking authority to recover storm O&M expenses for all rnajor event storms in 2011 and
2012, as well as certain 2008 storm O&M expenses. DP&L also sought recovery of the
related capital-revenue requirements for Hurricane Ike in 2008-and major storms in 2011
and 2012. Finally, DP&L requested authority to implement a storm cost recovery rider to
recover all costs associated with major storms going forward and to defer O&M costs
until they are recovered through the rider. The Coiiunission finds that the storm damage
recovery rider and Staff's proposed baseline would be better addressed in the DP&L
Stonm Damage Case.

13. Economic Development Fund (EDF)

City of Dayton claims that a declining economic climate exists in DP&L's service
territory and that DP&L's economic development initiatives should continue to offset the
impact of increasing rates. The economic hardships faced by the communities in DP&L's
service territory include declining populatiorn, declining employment, declining tax
revenues, and increasing poverty. Dayton asserts that the decline in DP&L's service
territory have significantly increased the need to create and maintain economic
development initiatives (Dayton Ex.1 at 3-6).

The Commission notes that Section 4928.143(B)(2)(i), Revised Code, specifically
authorizes the inclusion of economic development programs in ESPs, and we will modify
the ESP to include an economzc development program. The Commmxssion finds that
DP&L should implement an Economic Development Fund (EDF), to be funded by
shareholders at a minimum of $2 million per year, or not less than $6 nmillion dollars for
the years 2014, 2015, and 2016. Any EDF funds that are not allocated during a given year
shall remain in the EDF and carry over to be allocated in subsequent years. This
economic development funding is consistent with our treatment of other Ohio electric
utilities and shall not be recoverable from customers. AEP ESP II Case, Opinion and
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Order (August 8, 2012) at 67. The EDF funds should be allocated for the purpose of
creating private sector economic development resources -to attract new investment and
improve job growth in Ohio. DP&L shall collaborate with Staff to determine the proper
mann.er of allocation of the EDF funds to best accomplish their stated purpose. DP&L
and Staff should collaborate to ensure that all EDF funds pursuant to this Opinion and
Order are allocated by December 31, 2016. Furthermore, the EDF funding is in addition
to and exclusive of DP&L's prior unrecoverable funding commitments. The Commission
believes that, given the financial integrity charge approved by the Conunission in this
case, it is appropriate for DP&L to support economic development in its service territory
and to continue the positive contributions to ensuring the vitality of the Dayton region,

III. IS THE PROPOSED ESP MORE FAVORABLE IN THE AGGREGATE AS
COMPARED TO THE RESULTS THAT WOULD OTHERWISE APPLY
UNDER SECTION 4928.142, REVISED CODE.

A. Arguments of the Parties

DP&L contends that the ESP, as proposed, including its pricing and all other terzns
and conditions, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under an MRO. DP&L witness Malinak testified. that in
conducting the statutory price test (quantitative analysis), the Commission should
consider other provisions that are quantifiable, as well as consider the non-quantifiable
aspects of the ESP. In evaluating all of these criteria, he concludes that the proposed ESP,
in the aggregate, is more favorable than the results that would otherwise apply under an
MRO by approximately $112 million. (DP&L Ex. 5 at 3-15, DP&L Ex. 14A at 4-140).

In conducting the quantitative analysis, DP&L includes the SSR and the ST in both
the ESP and the hypothetical MRO. DP&L believes that the SSR and ST would be
permitted under an MRO pursuant to Section 4928.142(D)(4), Revised Code. TTtis section
states that the Conunission may adjust the electric distribution utility's most recent
standard service offer price by such just and reasonable amount that the Commission
determines necessary to address any emergency that threatens the utility's financial.
integrity or to ensure that the resulting revenue available to the utility for providing the
SSO is not so inadequate as to result, directly or indirectly, in a taking of property
without compensation pursuant to Section 19 of Article I, Ohio Constitution. Pursuant to
this section, DP&L contends that the Comrnission must make two determinations.- what
is DP&L's most recent standard service offer that is subject to adjustment, and whether it
is necessary to adjust those charges either to address an emergency that threatens
DP&L's financial integrity or ensure the resulting revenue available to DP&L for
providing the SSO to avoid a taking of property without compensation.
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First, DP&L asserts that its most recent standard service offer is its existing ESP,
including its bypassable generation charges and its non-bypassable RSC. On
December 28, 2005, the Commission issued an Opinion and Order approving a
stipulation that extended DP&L's existing rate stabilization plan through December 31,
2010. The Coxnmission's Opinion and Order adopting the stipulation also extended and
modified DP&L's rate stabilization surcharge (RSS).1 In re Dayton Power and Light
Company, Case No. 05-276-EL-AIR (RSP II Case), Opinion and Order (December 28, 2005)
at 3,16. On October 10, 2008, DP&L filed its first application for an ESP and, pursuant to
Section 4928.143(D), Revised Code, the application for an ESP incorporated the terms of
the 2005 stipulation, On June 24, 2009, the Conimission issued an Opinion and Order
adopting a stipulation for the ESP (Co. Ex. 102) and extending the ESP for two years,
through December 31, 2012. In re Dayton Power and Light Company, Case lNos. 08-1094-EL-
AIR et al. (ESP I Case), Opinion and Order (June 24, 2009, at 4, 13). The Opinion and
Order adopting the stipulation continued the RSC with the ESP. On December 12, 2012,
the Commission issued an entry holding that DP&L's RSC is a provision, term, or
condition of the ESP. Therefore, DP&L believes that, if it had filed an MRO application,
then the Commission could have modified DP&L's RSC to preserve -DP&L's financial
integrity or to prevent a taking. This, DP&L contends, would make DP&L's most recent
SSO its existing ESP, including the RSC.

Next, DP&L claims that it would be entitled to an SSR or ST to preserve its
financial integrity or to prevent a taking in. a_ hypothetical MRO. DP&L indicates that
there are not any decisions from the Supreme Court of Ohio or the -Commission that
interpret Section 4928.142(D)(4), Revised Code, regarding an emergency that threatens
the utility's financial integrity. However, DP&L contends that an emergency threatening
the utility's financial integrity in Section 4928.142(D)(4), Revised Code, is analogous to
Section 4909.16, Revised Code, which allows the Coxnmission to increase-a utility's rates
when it is necessary to prevent injury to the business or interests of the public utility in
case of an emergency. The Supreme Court of Ohio has held that an emergency exists if
the utility would be unable to pay its operating expenses, dividends on preferred stock
and debt obligations absent an emergency rate case. Furthermore, the Supreme Couxt of
Ohio held that rates set under- the emergency rate statute should be sufficient to yield a
reasonable return. City of Cambridge v. Pnb. Util. Comm., 159 Ohio St. 88, 92-94, 111
N.E.2d 1(1958). DP&L posits that without an SSR or an ST in an MRO, it would suffer
from significant financial distress, would experience substantial difficulties paying its
bills, and would not be able to earn a reasonable ROE. For these reasons, DP&L contends
that the Commission should find that the SSR and ST would be approved under a
hypothetical MRO.

1 The modified RSS was redesignated the RSC in the RSP II Case. Ohio Consumers Counsel v. Pub. LItiI.
Comtn., 114 Ohio St3d 340, 2007 Ohio-4276, 125; ESP I Case, Opir.tion and Order (June 24, 2009) at 5,
footnote 2).
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Furthermore, DP&L avers on brief that the Commission should conclude that a
taking would occur under a hypothetical MRO without an SSR and an ST, and therefore
the charges would be permissibie under Section 4928.142(D)(4), Revised Code. In
making this argument, DP&L posits that, without a reasonable ROE, a taking without
just compensation would occur under well established Supreme Court of Ohio and
United States Supreme Court precedent.

Intervenors including FES, OCC, and IEU-Ohio claim on brief that the SSR and ST
should not be included with the MRO when conducting the quantitative analysis.
Intervenors contend that when conducting the test, the ESP should not be compared to a
hypothetical MRO but to market prices. Therefore, they aver that any new ESP charges
should not be included on the MRO side of the test. Intervenors contend that the goal of
the ESP and MRO statutes is to ensure that customers have the benefit of market pricing
or better. Intervenors assert that the SSR is substantially identical to AEP's RSR, which
was approved in the AEP ESP II Case, and Duke's ESSC, which was approved in In re
Duke Energy Ohio, Inc., Case No. -11-3549-EL-SSO (Duke ESP Case). In both cases, the
Commission considered the financial stability charges solely as a cost of the proposed
ESP. Intervenors contend that the SSR and ST do not fall within any of the categories of
costs that the Commission is authorized to adjust to an EDU's legacy SSO generation
price.

FES further claims on brief that Section 4928.142(D)(4), Revised Code, applies only
to a first-time MRO applicant. DP&L filed an application for an MRO on March 30, 2012,
aaid the application was later withdrawn. Therefore, FES speculates that DP&L is not a
first-time MRO applicant and that Section 4928.142(D)(4), Revised Code, does not apply
to it. Furthermore, FES argues that adjustments under Section 4928.142(D)(4), Revised
Code, are to the most recent SSO price. According to FES, this means that the adjustrnent
would be to the base generation price, not a new nonbypassable charge.

FES then avers on brief that, i.f an emergency charge is authorized under Section
4928.252^D)(4), Revised Code, the utility should be held to the same burden of proof
required for emergency rate relief pursuant to Section 4909.16, Revised Code. Thus, FES
believes that- DP&L failed to demonstrate what the emergency is, the precise amount
necessary to relieve the emergency, the length of time for which the rate adjustment is
needed, and that the SSR and ST are the minimum level necessary to avert or relieve the
emergency. FES also argued that the ESP should end on December 31, 2017; that the
blending percentages in Section 4928.142(D), Revised Code, no longer apply; that
switching was not taken into consideration because the ST was on both sides of the test;
and that the ST should not be included on the MRO side of the test.
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OCC notes on brief that Section 4928.143(C)(1), Revised Code, sets forth the
standard of review for an ESP and claims that there is no standard of review for the
financial integrity of the utility. OCC contends that financial integrity is only reviewable
under Section 4928.142(D)(4), Revised Code. Therefore, the financial integrity charges
may only be considered in an MRO and not in an ESP.

FES and OCC asserts that the quantitative analysis, should be conducted for the
period starting from the issuance of this Order. Intervenors aver that consistent with the
Comrni.ssiori s finding in the AEP ESP II Case, the Commission cannot compare prices
during a time period that has elapsed prior to the issuance of the Order. AEP ESP II Case,
Opinion and Order (August 8, 2012) at 74. Furthermore, intervenors believe that
December 31, 2017, should be used as the ending point for the test.

- Staff contends on brief that the ST should be rejected; therefore it should not be
included in the quantitative analysis. Staff claims that including an S'I` in an ESP would
be problematic because the adjustable nature of the ST would make it rernarkably
difficult to establish what it would cost if authorized. Without knowing the cost of the
ST, it would be difficult to calculate whether the ESP is more favorable in the aggregate
than an MRO. Staff then asserts that the SSR is permissible in an ESP and should be
considered on the ESP side of the quantitative analysis. Staff recognizes that the MRO
statute contains a provision for the approval of a charge in an emergency and posits that
maintaining financial integrity in -an - etnergency is a much higher standard than
demonstrating that a charge has the effect of stabilizing or providing certainty regarding
retail electric service. However, Staff takes no position on whether the SSR meets that
higher standard and belongs on the MRO side of the quantitative analysis. Staff avers
that for the ESP to pass the quantitative analysis, the Commission must reduce the SSR
rate calculated by the Staff, coriclude that the Staff-projected market rates are too high,
and consider other qualitative benefits of the ESP.

Numerous intervenors conducted their own quantitative analyses of the ESP.
Staff calculated that in a three year ESP, if the RSC of $73 rnillion is included on the MRO
side of the quantitative analysis; ratepayers would pay approximately $25 million more
in an ESP over an expected MRO. Staff's analysis uses Staff's projected market rates and
blending percentages for the term of the ESP (Staff Ex. 8 at 6-10, Attachment TST-1a).
IEU-Ohio uses a similar calculation as Staff by including the RSC of $73 nlillion on the
MRO side of the quantitative analysis, but used a term of five years with blending
percentages of 10 percent, 40 percent, 70 percent, 100 percent, and 7.00 percent,
respectively. TEU-Ohio's calculations indicate that the ESP would be less favorable than
an MRO by appxoxim.ately $204 million. FES and OCC also conducted quantitative
analyses and found the ESP to be less favorable than the expected MRO. When
conducting the quantitative analyses, intervenors generally found that the ESP will be
less favorable than an MRO. No intervenor conducted a quantitative analvsis adopting
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DP&L's position that a charge should be included in the MRO pursuant to Section
4928.142(D)(4), Revised Code, but several witnesses acknowledged that, if the SSR and
ST were included under both an ESP and the expected MRO, then DP&L's ESP would
likely pass the quantitative analysis (Tr. Vol. VII at 1813-1.817, Tr. Vol. VIII at 2090-2092,
Tr. VoI. V at 1238, IEU Ex. 2A at KMM-27). Furthermore, intervenors generally did not
conduct a qualitative analysis, to coincide with their quantitative analysis because they
did not beLieve that any non-quantifiable benefits exist in a qualitative analysis.

However, DP&L contends that a qualitative analysis should be conducted because
there are both non-quantifiable costs of an MRO and non-quantifiable benefits of the ESP.
DP&L claims on brief that there would be substantial non-quantifiable costs under a
hypothetical MRO without the SSR or ST because DP&L would not able to provide safe
and reliable distribution, transinmission, and generation service. DP&L argues that the
lesser revenue it would receive under an MRO without the SSR and ST as compared to
the proposed ESP would require drastic cuts to O&M expenses, thus creating a
substantial non-quantifiable cost of less reliable service. DP&L also believes that there
are significant non-quantifiable benefits of the ESP. DP&L notes that its proposed ESP
accelerates the move to 100 percent competitive bidding over an MRO. Specifically,
DP&L indicates that its proposal would lead to 100 percent competitively bid market
pricing in four years, whereas DP&L contends that under an MRO it would take
five years after a Commission decision approving an MRO to get to 100 percent
competitively bid market pricing. Including the non-quantifiable benefits, DP&L witness
Malinak claimed that DP&L's proposed ESP, in the aggregate, will result in customers
paying approximately $120 million less under DP&L's proposed ESP than under the
results that would otherwise apply (DP&L Ex. 5 at 13-1-4, Ex. RJM-1, Tr. Vol. VIII at 2080-
2081). DP&L witness Malinak explained on rebuttal that, in his opinion, a proper
consideration of the non-quantifiable costs and benefits would lead to the ESP being
more favorable than the expected results that would otherwise apply under an MRO
(DP&L Ex. 16 at 9). DP&L contends that the non-quantifiable benefit of more rapidly
transitioning to 100 percent competitive bidding exceeds any quantifiable benefit that a
hypothetical MRO might have over the ESP. Thus, DP&L believes that the favorable
aspects of the ESP pursuant to the qualitative analysis are greater than any potential.
deficiency in the quatititative analysis. DP&L believes that the ESP, as modified, is more
favorable in the aggregate than the results that would otherwise apply.

FES asserts on brief that non-quantifiable costs of an MRO should not be
considered because any financial distress is related to DP&L's generation assets, DP&L
has failed to meet the statutory requirements for emergency rate relief, DP&L's financial
integrity claims are incorrectly calculated, and DP&L overstates the impact to customers
associated with financial integrity issues.
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FES and RESA. argue that the non-quantifiable benefits of the ESP are minimal and
do not justify the ESP over an MRO, whereas IEU-Ohio goes further and argues that the
non-quantifiable benefits are nonexistent. FES, RESA, and IEU-Ohio claim that any
benefit of a faster move to market-based rates is negated by the corresponding
nonbypassable charges, specifically the ST. IEU-Ohio avers that there are no
non-quantifiable benefits of the ESP over an MRO because the ST offsets any
non-quantifiable benefit of a faster move to market based rates. FES then contends that
charging above market charges to customers would slow business development and job
growth, which also negates any benefit of a faster move to market-based rates. Similarly,
IEU-Ohio witness Murray surmises that the ESP fails to provide a more favorable
business climate because he believes that it will result in higher electricity prices to the
vast majority of customers in DP&L's service territory (IEU-Ohio Ex. 2 at 36). Staff posits
that it is up to the Comrnission whether the non-quantifiable benefits of the ESP
counterbalance the quantifiable costs of the ESP.

FES and IEU-Ohio believe that the competitive retail enhancements are not a
non-quantifiable benefit because they will be paid for with a nonbypassable charge.
They note on brief that the competitive retail enhancements represent receipt for services
paid and therefore are not a non-quantifiable benefit of the ESP. They go on to add that
the competitive retail enhancements should be implemented despite the ESP proceeding

(FES Ex. 17 at 7).

B. Commission Conclusion

Pursuant -to Section 4928.143(C)(1), Revised Code, the Commission ntust
determine whether DP&L has sustained its burden of proof of demonstrating that the
proposed ESP, as modified by the Comirusslon, including its pricing, and other terms
and conditions, is more favorable in the aggregate as compared to results that would
otherwise apply under Section 4928.142, Revised Code. As a preliminary matter, we
believe that the term "statutory price test" may have been misinterpreted by parties in
this proceeding as a separate test applied prior to determining whether, in the aggregate,
an ESP is more favorable as compared to results that would otherwise apply under.
Section 4928.142, Revised Code. Instead, we must ensure that our analysis looks at the
entire modified ESP as a total package, which includes a quantitative and a qualitative
analysis. The Supr.en-te Court of Ohio has held that Section 4928.143(C)(1), Revised Code,
does not bind the Commission to a strict price comparison, but rather, instructs the
Conunission to consider other terms and conditions, as there is only one statutory test
that looks at an entire ESP in the aggregate. In re ColutrFbus S. Power Co., 128 Ohio St. 3d

402, 2011-Ohio-958, 945 N.E.2d 501.

In conducting the quantitative analysis, we first consider the modifications we
have made to the ESP. The Commission made numerous modifications to the proposed



12-426-EL-SSO,et al. -49-

ESP, including denying the ST, adjusting the term of the ESP to 36 months, adjusting the
proposed blending percentages, adjusting the SSR to $110 million per year effective
January 1, 2014, and denying the proposed rider AER-N. Each of these adjustments and
revisions has an effect in the quantitative analysis on the projected cost of the modified
ESP approved by the Commission.

The second step of our analysis for the quantitative analysis is to analyze the
expected results that would otherwise apply pursuant to Section 4928.142, Revised Code.
Based upon the record and review of the statute, the Coznznission believes that we cannot
compare this ESP with what would otherwise apply under Section 4928.142, Revised
Code, beginning today, as it would be impossible for DP&L to immediately establish an
alternate plan under Section 4928.142, Revised Code, which meets all of the statutory
criteria. Therefore, we believe that we should begin comparing the ESP to the expected
MRO beginning on January 1, 2014. We note that this approach is consistent with the
Commission's decision in the AEP ESP II Case. AEP ESP II Case, Opinion and Order
(August 8, 2012) at 74. The MRO blending would then proceed consistent with Section
4928.142(D), Revised Code. However, the Commission notes that, pursuant to Section
4928.142(D), Revised Code, the SSO price for retail electric generation service should be a
proportionate blend of the bid price and the "generation service price" for the remaining
standard service offer load. The Commission finds that "generation service price" relates
solely to bypassable charges paid by SSO customers; therefore, the RSC should not be
included in the expected MRO as a legacy rate.

While we note that an MRO is not currently before us, an equivalent financial
charge to the SSR should not be included in the expected NM-O: DP&L alleged that the

SSR should be included in the MRO pursuant to Section 4928.142(D}(4), Revised Code, as
a financial integrity charge tci address a financial emergency (DP&L Ex. 16 at 8).
However, DP&L has not persuaded us that it is facing a financial emergency pursuant to
the MRO statute, which is a different standard than the standard for a stability charge
under Section 4928.143(D)(2)(d), Revised Code. While DP&L witness Malinak testified
that the hypothetical situation of an MRO without any financial integrity-based
non-bypassable charges would put DP&L in a high.iy -compronlised financial position, we.
are not convinced that DP&L could not undertake O&M reductions, a distribution rate
increase, or other steps to improve its financial position (DP&L Ex. 16 at 5-6). We find
that, based upon the record in this case, DP&L has not demonstrated that it faces a
financial emergency as contemplated by Section 4928.142, Revised Code.

The third step of our analysis is to compare the ESP to the expected MRO to
determine the quantifiable benefit or cost of the ESP. To begin the comparison, the
Commission assumes that blended rates resulting from the CBP begin for both the ESP
and the expected MRO on January 1, 2014. The Conmmission applied the SSR of
$110 million per year beginning on January 1, 2014, for the first two years of the ESP, as
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well as the SSR-E of approximately $92 million for the first 10 months of 2015 although
the SSR-E is contingent upon certain conditions as discussed above.

Staff's quantitative analysis indicated that the ESP was less favorable than an
MRO by approximately $243 rnillion over Staff's proposed three-year ESP. Staff s
quantitative analysis for the three year ESP used a $133 million SSR instead of a
$110 niillion SSR (Staff Ex. 8 at 8; Staff Ex. 8 Attachment TST-1). Staff's quantitative
analysis using a three year ESP needs to be adjusted to reflect that blending would begin
on January 1, 2014, the blending percentages would be 10 percent, 40 percent, and
70 percent, the ST would be removed from both the ESP and the MRO, the SSR would be
in the amount of $110 million for the first two years of the ESP, and the SSR-E would be
authorized for the first ten months of the third year of the ESP. Furthermore, Staff's
analysis needs adjusted to reflect that the ESP will not match up with the PJM planning
year. Despite these necessary adjustments to Staff's quantitative analysis, the
Comrnission believes that the Staff's final quantifiable calculation is substantfally correct
because the increased revenu-e to DP&L pursuant to the change in blendiiig percentages
in the modified ESP is offset by-the decreased SSR and SSR-E amount. Staff found that
the quantifiable cost of the ESP would be approximately $243 million and we believe that
with the Coinrnissiori s modifications to the ESP, the MRO is more favorable by
approximately $250 znillior:.

We note that DP&L's-quantitative analysis demonstrated that its proposed ESP
would be approximately $112 mr'llion more favorable than the expected results that
would otherwise apply (DP&L Ex. 5 at 3-15, DP&L Ex. 14A at 4-14). Although the
elim-ination of the ST from the FSP and the reduction in the anziual SSR from DP&L's
proposed $137.5 rnillion to the approved $110 million would reduce the costs of the ESP,
we note that elimination of the'financial integrity charge from the expected MRO more
than offsets that reduction in the costs of the ESP. Accordingly, we find that, even under
DP&L's methodology, the quantifiable costs of the ESP as modified would exceed the
costs of the expected MRO in the quantitative analysis.

By statute, o-ur analysis does not end- with the quantitative analysis, -however, as.
we must consider the qualitative benefits of the modified ESP, in order to view the
proposed plan in the aggregate. The Commission notes that many of the provisions of
the modified ESP advance the state policies enumerated in Section 4928.02, Revised
Code. The modified ESP moves more quickly to market rate pricing than under the
expected MRO, DP&L will be delivering and pricing energy at market prices by ranuary
1, 2017, and if DP&L were to apply for an MRO, it is likely that DP&L would not deliver
and price energy at full market prices unti12019. The Cornnmission believes that the more
rapid implementation of market rates is consistent with Section 4928.02(A) and (B),
Revised Code.
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Moreover, although there is a quantifiable cost to the SSR, the SSR will ensure that
DP&L can provide adequate, relia.ble and safe retail electric service until it divests its
generation assets. Several witnesses have testified that this is essential to the
implementation of a fully competitive retail market (Tr. Vol. VII at 1865-1866). Several
witnesses also faulted DP&L for failing to divest its generation assets more quickly.
However, we note that many, but not all, of those witnesses were sponsored by parties
who agreed to a stipulation in 2009 in DP&L's first ESP which provided that DP&L
would. retain ownership of its generation assets (ESP I Case, Opinion and Order (June 34,
2009) at 4; Co. Ex. 102 at 17-18). In any event, the modified ESP contains provisions that
will facilitate the complete divestment of DP&L's generation assets by the end of the term
of the modified ESP and implement a fully competitive retail market in DP&L's service
territory in accordance Sections 4928.02(B) and (C), Revised Code. Accordingly, we
believe that the ESP obtains for customers the benefits of market pricing as soon as
possible under the circumstances.

We are not persuaded by intervenors that we should compare the ESP to an
expected MRO that goes immediately to 100 percent market rates because, as we have
indicated previously, we are not convinced that DP&L could immediately divest its
generation assets and still provide stable, safe, and reliable retail electric service.
Moreover, based upon the record of this case, we are not convinced by FES that DP&L
has already filed its "first application" for an M:RO within the meaning of Section
4928.142(D), Revised Code (Tr. Vol. IX 2377-2384). We believe that an MRO that goes
immediately to 100 percent-market rates would create substantial quantifiable and n.on-
quantifiable costs to DP&L and its customers, and we do not expect that such an MRO
would be proposed by DP&L or authorized by the Commission.

Further, while intervenors contend that competitive retail enhancements-are not a
qualitative benefit of the ESP over the expected MRO, we disagree. Although costs
associated with the competitive retail enhancements represent a quantifiable cost of the
modified ESP, the record evidence in the hearing demonstrates that both consumers and
CRES providers believe that the implementation of the competitive retail enhancements
would benefit the development of Ohio's retail electric service market and that such
benefit is substantially greater than the cost of implementation. Moreover, the
Commission has modified the ESP to provide DP&L with incentives to modernize its
billing system. As discussed above, at the hearing, witness testimony indicated th:at
DP&L's billing system is essentially antiquated and incapable of supporting rate ready
billin.g and percentage off PTC pricing (Constellation Ex. 1 at 49-54; FES Ex. 17 at 19-26).
The billing system modernization will allow CRES providers to offer a more diverse
range of products to customers consistent with the provisions of Section 4928.02(B),
Revised Code.
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Further, we find that the competitive retail enhancements, the billing system
modernization, and the economic development provisions encourage economic
development and improve the state's competitiveness in the global market as provided
by Section 4928.02(N), Revised Code. Moreover, the modified ESP provides DP&L with
incentives to submit a plan to modernize its distribution infrastructure in accordance
with Section 4928.02(D) and (E), Revised Code.

Accordingly, we find the ESP, as modified, accelerates the iinplementation of full
market rate pricing, facilitates competition in the retail electric service market in the state
of Ohio, and maintains DP&L's financial integrity to continue to provide stable, safe, and
reliable service to its customers. We believe that these qualitative benefits of the ES.P
sigrdficantly outweighs the results of the quantitative analysis and that the modified ESP
is more favorable in the aggregate than the expected results that would otherwise apply
under Section 4928.142, Revised Code.

IV. CONCLUSION

Upon consideration of the E SP application filed by DP&L and the provisions of
Section 4928.143(C)(1), Revised Code, the Corrunission finds that the ESP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this Order, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under Section 4928.142, Revised Code.
Therefore, the Commzssion finds that the proposed ESP should be approved, with the
modifications set forth herein. As rnodified herein, the plan provides rate stability for
customers, revenue certainty for DP&L, and facilitates- the development of the retail
electric market. Further, DP&L is directed to file proposed revised tariffs consistent with
this Opinion and Order. To the extent that intervenors have proposed modifications to
DP&L's ESP that have not been specifically addressed by this Opinion and Order, the
Commission concludes that the requests for such modifications should be denied.

V. FINDINGS OF FACT AND COitTCLUSIONS OF LAW:

(1) DP&L is a public utility as defined in Section 4905.02, Revised
Code, and, as such, DP&L is subject to the jurisdiction of this
Coinxnission.

(2) On December 12, 2012, DP&L filed an amended application
for an SSO in accordance with Section 4928.141, Revised Code.

(3) Notice was published and public hearings were held in
Dayton where a total of six witnesses offered testimony.
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(4) The following parties filed for and were granted intervention
in DP&L's SSO proceeding: IEU-Ohio, OMA, Honda,
Duke Energy Retail, Duke Energy Commercial Asset
Management, Duke Energy Ohio, Inc., FES, AEP Retail
Energy Partners, LLC, Ohio Energy Group (OEG), OHA,
Kroger, OPAE, EnerNOC, Inc., OCC, IGS, City of Dayton,
RESA, OEC, tNal-Mart, Direct Energy Services, LLC, Direct
Energy Business, LLC, Edgemont Neighborhood Coalitiorn,
Border Energy Electric Services, Inc., Exelon, Constellation,
Ohio Power Company, SolarVision, Council of Smaller
Enterprises, Border Energy Electric Services, Inc., FEA, and
People Working Cooperatively, Inc.

(5) The evidentiary hearing on the ESP was called on March 18,
2013, and concluded on Apri13, 2013.

(6) Briefs and reply briefs were filed on May 20, 2013, and June 5,
2013, respectively.

(7) The proposed ESP, as modified pursuant to this Opinion. and
Order, induding the pricing and all other terms and
conditions, deferrals and future recovery of the deferrals, and
-quantitative and. qualitative benefits, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

VI. ORDER:

It is, theref ore,

-53-

ORDERED, That DP&L's application for an electric security plan be approved, as
modified by the Comn-tission. It is, further,

ORDERED, That IEU-Ohio`s request to review the procedural rulings is denied. It
is, further,

ORDERED, That IEU-Ohio's motion to take administrative notice or to reopen the
proceeding or to supplement the record is denied. It is, further,

ORDERED, That DP&L shall file proposed tariffs consistent with this Opinion and
Order, subject to review and approval by the Comnlission. It is, further,
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C?RDERED, That a copy of this Opinion and Order by served upon all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd A nit hler, Chairznan

f... A/

Steven D. Lesser

M. Beth Trombold

BANI/GAP/sc

Entered in the jourrial

S9042Ot3

Asi.rn Z. Haque

Barcy F. McNeal
Secretary



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-426--EI, SSO
Approval of its Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton. Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-429-EL-WVR
Waiver of Certain Commission Rules. )

In the Matter of the Application of The )
Dayton. Power and Light Company to ) Case No. 12-672-EL-RDR
Establish Tariff Riders. )

ENTRY NUNC PRO TUNC

The Cornmission finds:

(1) The Dayton Power and Light Company (DP&L) is a
public utility as defined in Section 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this
Commission.

(2) On March 30, 20"12, DP&L filed an application for a
standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. The application was for a market rate offer
in accordance with Section 4928.142, Revised Code. On
September 7, 2012, DP&L withdrew its application for a
market rate offer. On October 5, 2012, DP&L filed an
application for an electric security plan (ESP) in
accordance with Section 4928.143, Revised Code.
Additionally, DP&L filed accompanying applications for
approval of revised tariffs, for approval of certain

ATTACHMENT B
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accounting authority, for waiver of certain Commission
rules, and to establish tairiff riders. On December 12, 2012,
DP&L amended its application for an electric security
plan.

(3) On September 4, 2013, the Commission issued its Opinion
and Order in this proceeding.

(4) Due to an administrative error, the Opinion and Order
does not reflect the decision that the Comnzission
intended to issue, including the length of the modified
ESP period. 'Therefore, the Commission finds that the
Opinion and Order should be amended nunc pro tunc.
The Opinion and Order incorrectly states that the
modified ESP term should end on December 31, 2016.
The end date of the modified ESP should be corrected to
May 31, 2017, and the length of the modified ESP should
be corrected to 41 months. Further, DP&L is expected to
divest its generation assets by May 31, 2017. The date by
which DP&L, should file its subsequent SSO should be
August 1, 2016, and, in the event such subsequent SSO is
not authorized by April 1, 2017, DP&L will begin
procuring generation deliverabie on June 1, 2017.

Further, the Opinion and Order incorrectly states that the
service stability rider (SSR) should end on December 31,
2015. The SSR will be in effect for three years at an annual
amount of $110 million. Therefore, all references to the
SSR end date should be corrected to December 31, 2016.
Likewise, the service stability rider extension (SSR-E) start
date should be corrected from January 1, 2016, to
January 1, 2017. Further, the term of the SSR-E should be
five months and end on its own terms on May 31, 2017.
All references to the term of the SSR-E should be
corrected accordingly. The amount of the SSR-E should
be corrected from $92 million to $45.8 million. However,
DP&L will still be required to file an application to
implement the SSR-E.

Moreover, the CBP auction products should be corrected
to 10 tranches of a 41 month product commencing
January 1, 2014, 30 tranches of a 29 month product
commencing January 1, 2015, and 30 tranches of a

-2-
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17 month product commencing ranuary 1, 2016. This will
not change the 10 percent/40 percent/70 percent
blending percentages contained in the Opinion and
Order.

Finally, the amount that the modified ESP fails the
quantitative analysis should be corrected accordingly.

It is, therefore,

-3-

ORDERED, That the Opinion and Order issued September 4, 2013, be
amended, nunc pro tunc, including, but not limited to, pages 15, 16, 25, 26, 27, 49, and
50, as set forth above. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

GAP/sc

Entered in the Journal

SEP 0 6 2013

Barcy F. McNeal
Secretary

M. Beth Trombold Asim Z. Haque



ATTACHMENT C

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No. 12-426-EL-SSO
Establish a Standard Service Offer in )
the Form of an Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for } Case No.12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-428-EL- AAM
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The )
Dayton Pox-ver and Light Company for ) Case No. 12-429-EL-WVR
Waiver of Certain Commission Rules. )

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-b72-EL-RDR
Establish Tariff R.iders. )

ENTRY ON REHEARING

The Commission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in Section. 4905.02, Revised Code, and, as
such, is subject to the jurisdiction of this Commission..

(2) On September 4, 2013, the Comrnission issued its opinion
and order, approving DP&L's proposed electric security
plan (ESP), with certain modifications.

(3) Pursuant to Section 4903.10, Revised Code, any party who
has entered an appearance in a Corn.mission proceeding
may apply for rehearing with respect to any matters
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determined by the Commission, within. 30 days of the entry
of the order upon the Commission's journal.

(4) On October 4, 2013, Ohio Partners for Affordable
Energy and Edgemont Neighborhood Coalition
(OPAE/Edgemont), the Office of the Ohio Consul.ners`
Counsel (OCC), Industrial Energy Users-Ohio (IEU-Ohio),
FirstEnergy Solutions Corp. (FES), the Ohio Hospital
Association (OHA), Ohio Energy Group (OEG), the Kroger
Co. (Kroger), and DP&L filed applications for rehearing.

(5) On October 7, 2013, DP&L filed a motion and
memorandum in support for an extension of time to file
memoranda contra the applications for rehearing. By entry
issued on October 8, 2013, the attorney examiner granted
DP&L`s motion and set the deadline for October 31, 2013.

(6) Despite the extension, the Commission notes that, pursuant
to our September 24, 2013 opinion and order, DP&L is
required to conduct an auction by November 1, 2013, for 10
tranches of its standard service offer load (SSO). Therefore,
we will address the assignments of error set forth by DP&L
and FES that bear directly upon this first auction.

AUCTION PROCESS

(7) DP&L argues in its fifth assignment of error that the
Com.mission improperly ordered that the load associated
with reasonable arrangement customers should be
included in the competitive bidding process (CBP). DP&L
argues that requiring DP&L to bid reasonable arrangement
customer load, with the rest of its load, into the CBP
auctions would unlawfully rewrite the parties' reasonable
arrangement contracts. Further, DP&L adds that bidding
the load into the auctions would not result in cost savings
to customers. DP&L contends that its tariff rates are
expected to decrease as a result of competitive bidding,
which will decrease the delta recovery regardless of
whether the load is bid into the auctions.

-2-
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(8) The Commission finds that DP&L's assigrirn.ent of error
should be denied. First, the Comnussion disagrees with
DP&L's contention that requiring DP&L to bid the
reasonable arrangement load into the auctions will rewrite
DP&L's contracts with those customers. DP&L will still be
providing full requirements electric service, including
generation service, to its reasonable arrangement
customers, despite sourcing a portion of the generation
service from the wholesale market. Second, the
Comrnission disagrees with DP&L's contention that
bidding the reasonable arrangement load into the auction
will not result in cost savings to customers. The additional
load being bid into the auction should encourage active
participation in the auctions by potential bidders. This
additional participation should, put additional negative
pressure on auction prices, resulting in cost savings to
customers. DPBzL's contention that the delta recovery will
decrease irrespective of whether the load is included in the
CBP auction or not fails to take into consideration that
there may be a greater decrease in the delta revenue if that
load is bid into the auctions. That greater decrease in the
delta wfll then be passed through as savings to customers.
Accordingly, the Commission finds that the fifth
assignment of error set forth by DP&L in its application for
rehearing should be denied.

(9) FirstEnergy Solutions Corp. (FES) contends in its sixth
assignment of error that the Commission's opinion and
order is unlawful in that it authorizes DP&L to participate
in auctions through affiliates and subsidiaries while
receiving a generation subsidy through the service stability
rider (SSR). FES asserts that DP&L could use SSR revenues
to subsidize its generati.ng assets and offers in the
competitive market, which could have a chilling effect on
competition. FES argues that DP&L and its affiliates
should be prohibited from participating in the auction.

(10) The Commission finds that FES fails to raise any new
arguments for the Commission's consideration in support
of its sixth assignment of error. The Conunission ordered

-3-
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that aLi SSR revenues should remain with DP&L and may
not be transferred to any of DP&L's current or future
affiliates through dividends or any other means, The
Commission furthex ordered that DP&L may not provide
any competitive advantage to any affiliate or subsidiary
participating in the CBP auctions. Therefore, FES's
argument that DP&L may collect SSR revenues and then
compete in the auctions th.rough its affiliates or subsidiaries
has already been addressed by the Commission. Moreover,
the Commission notes that the Commission has not
precluded affiliates of other utilities from participating in
CBPs held by the electric distribution utility. For exaznple,
the Conunission has not precluded FES, which is the
unregulated generation affiliate of Ohio Edison Company,
The Cleveland Electric Illuminating Company, and The
Toledo Edison Company, from participating in those
electric distribution utilities' CBP auctions. In re Ohio
Edison Company, The CIeveland Etectric Illurnitiating Company,
and The Toledo Edison Company, Case Nos. 08-935-EL-SSO,
10-388-EL-SSO and 12-1230-EL-SSO. Moreover, we note
that, in Case No. 08-835-EL-SSO, the Commission
authorized the electric distribution utilities to collect a
Delivery Service Improvement Rider, which was sirnilar in
effect to the SSR authorized in this proceeding, but FES was
not precluded from participating in auctions in that ESP.1
In re Ohio Edison Company, The Cleveland Etertric Illuminating
Company, and The Toledo Edison Company, Case Nos. 08-935-
EL-SSO et al., Second Opinion and Order (March 25, 2009)
at 11-12. Likewise, we did not preclude affiliates of Duke
Energy Ohio from participating in CBPs in its most recent
ESP. In re Duke Energy Ohio, Case No. 11-3549-EL-SSO
et al., Opinion and Order (November 22, 2011) at 13.
Accordingly, FES's sixth assignment of error in its
application for rehearing should be denied. The
Commission notes that numerous assignments of error

-4-

The Commission notes that the parties to the stipulation in Case No_ QS-835-EL-SS(7 agreed that the
stipulation was bindina only in that case and was not to be offered or relied upon in other
proceedings. However, the Commission has consistently held that we are not bound by such
agreements among the signatory parties to a stipulation.
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have been asserted regarding the SSR, and at this tirne the
Commission's finding is Tirnited only to the extent that the
Conlmission believes that subsidiaries and affiliates of
DP&L may participate in the auction. The remaining
assignments of error regarding the SSR will be addressed
in a subsequent entry on rehearing.

(11) Accordingly, the Contmission finds that, by November 1,
2013, DP&L should conduct the auction for 10 tranches of a
41-month product commencing on January 1, 2014. The
Comrnission notes that this auction will not be affected by
any subsequent determinations made by the Comfnission
on rehearing, including, but not limited to, the timing of
and products to be offered in any subsequent auctions.

(12) Further, the Com.mission believes that sufficient reason has
been set forth by OPAE/Edgemont, OCC, IEU-Ohio, pI3A,
OEG, and Kroger, as well as DP&L and FES in their
remaining assign.ments of error, to warrant further
consideration of the matters specified in the applications
for rehearing. Accordingly, the applications for rehearing
filed by OPAE/ Edgemont, GCC, IEU-Ohio, OHA, OEG,
and Kroger should be granted for further consideration of
the matters specified in the applications for rehearing.
Further, the applications for rehearing filed by DP&L and
FES should be granted, to the extent their assignment.s of
error on rehearing were not already denied in this entry on
rehearing, for further consideration of the matters specified
in the applications for rehearing.

It is, therefore,

-5-

ORDERED, That the applications for rehearing filed by DP&L and FES be
granted, in part, for further consideration of the matters specified in the applications
for rehearing, and denied, in part, as set forth above. It is, further,

ORDERED, That the applications for rehearing filed by C1PAE/Edgemont,
OCC, IEU-Qhio, OHA, OEG, and Kroger be granted for further consideration of the
matters specified in the applications for rehearing. It is, further,
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ORDERED, That DP&L should conduct the aucfion for 10 tranches of a
41-month product by November 1, 201:3, in accordance with the Commission's
Opinion and Order and finding (11). It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd rtitchler, Chairma

Steven D. Lesser

M. Beth Trombold Asim Z. Haque

BA.Ivif sc

Entered in th^e^q^al
0 :tli.7

^r'^•Ke^

Barcy F. McNeal
Secretary



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to )
Establish a Standard Service Offer in the ) Case No.12-42G-EL-SSO
Form of an Electric Security Plan. )

ATTACHMENT D

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-428-EL-AAIVI
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Canm-ission Rules.

)
) Case No.12-429-EL-WVR

)

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-b72-EL-RDR
Establish Tariff Riders. )

SECOND ENTRY ON REHEARING

The Commission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in R.C. 4905.02, and, as such, is subject to
the jurisdiction of this Commission.

(2) On September 4, 2013, the Commission issued its Opinion
and Order (Order), approving DP&L's proposed electric
security plan (ESP), with certain modifications. On
September 6, 2014, the Cornmission issued an Entry Nunc
Pro Tunc to its Order.

(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Conrnmission proceeding may apply for
rehearing with respect to any matters determined by the
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Commission, within 30 days of the entry of the order upon
the Commission's journal.

(4) On October 4, 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE/Edgemont),
the Ohio Consumers' Counsel (OCC), Industrial Energy
Users-Ohio (IEU-Ohio), FirstEnergy Solutions Corp. (FES),
the Ohio Hospital Association (OHA), Ohio Energy Group
(OEG), the Kroger Co. (Kroger), and DP&L, filed
applications for rehearing. On October 31, 2013, memoranda
contra the applications for xehearing were filed by FES,
OCC, DP&L, OEG, the Retail Energy Supply Association
(RESA), Kroger, IEU-Ohio, and the City of Dayton.

(5) On October 7, 2013, DP&L filed a motion and memorandum
in support for an extension of time to file memoranda contra
to the applications for rehearing. By entry issued on October
8, 2013, the attorney examiner granted DP&L's motion for an
extension of time and set the deadline for October 31, 2013.

(6) By entry issued October 23, 2013, the Commission granted
rehearing for further consideration of the matters specified
in the applications for rehearing on the September 4, 2013
Order. The Commission also denied two assignments of
error filed by DP&L and FES, and ordered DP&L to conduct
the initial auction.

(7) The Commission has now reviewed and considered all of
the arguments on rehearing. Any arguments on rehearing
not specifically discussed herein have been thoroughly and
adequately considered by the Comtn.ission and are hereby
denied. The Commission will address the merits of the
assignments of error by subject matter as set forth below.

I. SERVICE STABILITY RIDER

(8) IEU-Ohio contends that the ESP Order is unlawful and
unreasonable because the Commission is preempted from
increasing DP&L's total compensation for the provision of
wholesale energy and capacity service under the Federal
Power Act. IEU-Ohio asserts that the SSR will increase
DP&L's total compensation for the provision of wholesale
energy and capacity. IEU-Ohio contends that the SSR is an

-2-
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unlawful compensation structure for DP&L to recover
above-market capacity and energy revenue, which a
Maryland District Court recently held to be unlawful in a
similar case. See PPL Energyplus, LLC, et at. v. Douglas R.M.
Nazarian, et aI,, Civ. Action No. MJG-12-1286 (decided
Sept. 20, 2013).

DP&L argues in its memorandum contra that rehearing on
this assignment of error raised by IEU-Ohio should be
denied. DP&L contends that PPL Energyplus, LLC, is entirely
inapplicable because the ESP does not affect the rates for
wholesale energy or capacity. DP&L notes that in PPL
Energyplus, LLC, the court explained that Congress intended
the Federal Power Act to give the Federal Energy Regulatory
Commission (FERC) exclusive jurisdiction over setting
wholesale electric energy and capacity rates or prices and
thus intended this field to be occupied exclusively by federal
regulation. PPL Energyplus, LLC et al., Civ. Action No. 1V1JG-
12-1286 (Sept. 20, 2013). Under the ESP, a portion of DP&L's
load will be determined by market rates for wholesale
energy and capacity that are established by PJM. DP&L
contends that this is entirely different than setting the
wholesale rates or prices.

(9) The Commission finds that rehearing on this assignment of
error should be denied. The Commission initially notes that
the SSR is a financial integrity charge authorized pursuant to
R.C. 4928.143(B)(2)(d) and is not a generation charge. Order
at 21-22. Furthermore, the Commission agrees with DP&L
that the ESP does not affect the wholesale energy or capacity
rates and does not conflict with the Federal Power Act or the
decision in PPL Energyplus, LLC. Adopting an ESP in which
DP&L sources a portion of its SSO load from the wholesale
energy and capacity rnarkets is not equivalent to setting
wholesale energy and capacity rates.

(10) IEU-Ohio asserts as one of its assignments of error that the
ESP is anticompetitive and violates Ohio antitrust law under
R.C. 1331. IEU-Ohio points out that a trust is a combination
of capital, skills or acts by two or more persons for any of six
enumerated anticompetitive purposes. IEU-Ohio argues
that DP&L is a monopoly of separate lines of business that
have acted jointly to fix electricity prices at a level that

-3-
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would otherwise not occur without the SSR. IEU-C?hio
contends that the SSR is a request by DP&L to establish the
price of one or more electric services between them and
others, so as to preclude free and unrestricted competition in
the sale or transportation of electricity.

DP&L claims in its memorandum contra to IEU-Qhio's
application for rehearing that Ohio antitrust law is
inapplicable to this case. DP&L initially posits that R.C.1331
is to be interpreted according to precedents under the
Sherman Antitrust Act, 15 U.S.C. 1. iVlcGuire v. Ameritech.
Servs., Inc. 253 F. Supp.2d 988, 1010 (S.D. Ohio 2003); In re
Title Insurance Antitrust Litigation, 702 F. Supp.2d 840, 861-62
(2010).

DP&L then contends that C}hio antitrust law requires a
combination of entities working together as one, and DP&L
is a single entity. DP&L avers that the Comntission
confirmed this in the Order when it found that DP&L is not
a structurally separated utility. Order at 22.

Next, DP&L asserts that R.C. 1331 is inapplicable pursuant
to the state action doctrine, which holds that an otherwise
monopolistic restraint on trade will not give rise to an
antitrust violation where it stems from a clearly articulated
and affirmatively expressed state policy or where such
policy is actively supervised by the state itself. McGuire at
1006. DP&L argues that state policy in R.C. 4928 is cIearly
articulated and affirmatively expressed, and the proceedings
held by the Cornmission demonstrate that the policy is
actively supervised by the state itself.

DP&L next argues that R.C. 1331 is inapplicable here
pursuant to the filed rate doctrine, which holds that a rate
approved by the Commission is a legal rate that is not
actionable as an antitrust injury, even if the rate resulted
from an illegal combination of carriers to fix the rate. In re
Title Insurance Antitrust Litigation, at 840, 846-47. DP&L then
contends that pursuant to R.C. 1331.11, jurisdiction over
antitrust claims is conferred on the courts and not the
Commission.

-4-
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Further, DP&L avers that since the SSR is in accordance
with, and authorized pursuant to, R.C. 4928.143(B)(2)(d), it
must not conflict with R.C. 1331 since R.C. 4928.143(B)(2)(d)
was enacted subsequent to R.C.1331. Finaliy, DP&L argues
that Commission precedent exists for the authorization of
charges similar to the SSR under R.C. 4928.143(B)(2)(d).

(11) The Commission finds that IEU-Ohio's assigrunent of error
should be denied. The Commission agrees with DP&L that
R.C. 1331 is inapplicable to the present case and that
jurisdiction over R.C. 1331 lies with state courts rather than
the Commission.

(12) Also, IEU-Ohio, FES, Kroger, and OCC claim that the Order
is unlawful because it authorizes transition revenue or
equivalent revenue in violation of R.C. 4928.38. These
parties assert that the purpose of transition revenues is to
compensate a utility when its assets would not be
competitive when subjected to market prices. They argue
that, if DP&L's financial integrity is cornpromised as a result
of lower than desired generation revenue, use of the SSR to
make up the difference makes it equivalent to a transition
charge. Parties then argue that the Cornmission failed to
consider their substantial and detailed evidence
demonstrating that the SSR is a time-barred claim for
transition revenue.

DP&L opposes IEU-Ohio, FES, Kroger, and OCC's argument
that the SSR unlawfully recovers transition costs. DP&L
initially notes that the Comrnission specifically addressed
this issue in the Order holding that the SSR is not a
transition charge and does not recover transition costs.
DP&L then contends that the SSR is not a transition charge
because it does not recover transition costs as they are
defined under R.C. 4928.39. DP&L argues that R.C. 4928.39
indicates that transition costs are cost-based charges related
to a cost that will be incurred by the utility, DP&L asserts
that the SSR is not a cost-based charge and does not recover
transition costs.

_5-

(13) The Corrunission finds that this assignment of error should
be denied. The Commission initially notes that intervenors

fail to raise any new arguments for the Commission's
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consideration in support of their assigrunent of error. We
explained in the Order that the SSR is not a transition charge
and authorizing the SSR is not the equivalent of authorizing
transition revenue. Order at 22.

We also agree with the arguments advanced by DP&L that
the SSR is not a transition charge for the recovery of
transition costs. According to R.C. 4928.39, tran.sition
charges are cost-based charges, and cost-based charges must
be related to a cost that the utility will. incur. See In re
Application of Columbus S. Pau'er Co., 128 Ohio St. 3d 512,
2011-Ohio-1788, 947 N.E_2d 655. However, the SSR is not a
cost-based charge; it was not designed for DP&L to recover
specific costs. (Tr. I at 209; Tr. II at 552; Tr. III at 823; Tr. V. at
1304-05, 1433; Tr. XI at 2871.) The SSR was designed and
authorized to provide DP&L stable revenue to maintain its
financial integrity, in order to meet its obligation to provide
an SSO, which has the effect of stabilizing and providing
certainty regarding retail electric service (Tr. VII at 1707;
Tr. VII at 1808-09; Tr. VTII at 2035; Tr. X at 2518.)
Furthermore, the Commission notes that we considered the
evidence provided by intervening parties, but we find that
the argument that the SSR is the equivalent of a transition
charge misplaced and unpersuasive.

(14) IEU-Oh.io, FES, and OCC argue that the Order is unlawful .
and unreasonable because the SSR cannot be authorized
pursuant to R.C. 4928.143(B)(2). IEU-Ohio contends that the
SSR is a nonbypassable generation-related rider, which is not
one of the permitted charges under R.C. 4928.143(B)(2).

Likewise, IEU-Ohio, FES, and OCC argue that the
Conuxtission erred in finding that the SSR is a permissible
charge under R.C. 4928.143(B)(2)(d), because it does not have
'he effect of stabilizing or providing certainty regarding
retail electric service. FES and OCC assert that the SSR
provides certainty of revenues for DP&L but not certainty of
retail electric service. Additionally, FES avers that the SSR
does not provide stability in retail rates because it will result
in an increase in customers' rates. IEU-Ohio also contends
that the Commission did not determine that the SSR is
required to affect the stability or certainty of retail electric
service, only that the service quality may be affected without

-6-
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the SSR. IEU-Ohio also contends that without the SSR,
stability and certainty in retail electric service would be
maintained in DP&L's service territory through PJM's
dispatch of gerteration assets.

DP&L responds that the Commission may approve a
generation-related charge to allow a utility to provide stable
retail electric service because generation is included in the
definition of retail electric service pursuant to R.C.
4928.01(A)(27). Additionally, DP&L claims that it could not
provide reliable distribution, transmission, and generation
service without the SSR.

(15) The Commission finds that rehearing on the assignments of
error raised by IEU-Ohio, FES, and OCC should be denied.
The Commission fully explained in the Order that the SSR,
as well as the SSR-E, meets the definition of R.C.
4928.143(B)(2)(d) because the SSR is a charge related to
default service and bypassability and the SSR will have the
effect of stabilizing and providing certainty regarding retail
electric service. Order at 21-22.

As the Com.missian explained in the Order, the evidence in
the record of this proceeding demonstrates that the SSR is
necessary for DP&L to provide stable and reliable
distribution, transmission, and generation service (DP&L Ex.
16A at 7-8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 54). Order at
22. Intervenors contend that only DP&L's generation
business has financial losses; however, the evidence
indicates that the entire company's financial integrity is at
risk (See Tr. Vol. l at 241-242; Tr. Vol. ?fI at 2804; OCC Ex. 28
at 28). Order at 19. Although, the Commission did not hold
that the SSR and SSR-E are solely related to the provision of
generation service, we note that, even assuming, arguendo,
that the SSR is a generation-related charge, the Supreme
Court has held that the Comnzission may approve a
generation-related charge to allow a utility to provide stable
retail electric service because generation is included in the
definition of retail electric service pursuant to R.C.
4928.01(A)(27). In re Application of Columbus S. Power Co.,
Slip Opinion No. 2014-Ohio-462 at T32.
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Further, notwithstanding our determination that the SSR is
necessary for DP&L to maintain its financial integrity, the
Ohio Supreme Court has ruled that a finding of necessity is
not a requirement pursuant to R.C. 4928.143(B)(2)(d). In re
Application of Columbus S. Power Co., Slip Opinion No. 2014-
Ohio-462 at T26. Instead, the Court found that a term,
condition or charge authorized under R.C. 4928.143(B)(2)(d),
must have the effect of stabilizing or providing certainty
regarding retail electric service. In re Application of Columbus
S. Power Co., Slip Opinion No. 2014-Ohio-462 at 127. As we
found in the Order, the SSR is a charge related to
bypassability and default service that has the effect of
stabilizing and providing certainty regarding retail electric
service. Order at 21.

(16) IEU-Ohio, FES, and OHA contend that the Order is unlawful
and unreasonable because the SSR amount lacked record
support. lEU-Ohio asserts that the evidence demonstrates
that DP&L will achieve a seven percent ROE with a
nonbypassable charge that is much smaller than $110 million
per year. FES contends that DP&L overstated its expected
costs and understated expected revenue and that, after
adjusting for DP&L's projections, the record does not
support the $110 million per year SSR authorized by the
Coznmission. Additionally, IEU-Ohio, QCC, and FES also
note that DP&L's switching projections are flawed, which
should result in a downward adjustment to the SSR. OHA
argues that any SSR revenues above the $73 million collected
through the rate stabilization charge (RSC) is unlawful and
unreasonable.

DP&L replies that the SSR amount authorized by the
Commission is consistent with, and lower than, the amount
supported by the evidence. DP&L asserts that without the
SSR, it would earn negative R®Es during the ESP term.
DP&L notes that the Cominission specifically took into
consideration O&M expenditure reductions when setting the
SSR amount. DP&L avers that intervenors who disagree
with DP&L's switching projections failed to consider the
potential for large-scale aggregation to substantially increase
shopping rates. Finally, DP&L argues that capital
expenditure reductions may still be needed to maintain its
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financial integrity and they have not yet been approved for
future periods.

(17) The Commission finds that rehearing on the assignments of
error raised by IEU-Ohio, F.FS, and OHA should be denied.
The Commission determined that the evidence, taking into
account a reasonable balance between the differing forecasts
and projections, supported an SSR amount of $110 rnillion
per year over the term of the ESP. Order at 25. The evidence
for the SSR amount ranged between DP&L's proposed
$137.5 million and the prior $73 million RSC (DP&L Ex. 1A
at 11-13; OEG Ex. 1 at 3-5; Staff Ex. 1 at 4-5; FES Ex. 14A at
17-22; FEA Ex.1 at 7; OCC Ex. 28A at 41; IEU-Ohio Ex. 1A at
18-19; Tr. Vol. VII at 1908; Tr. Vol. I at 189). Moreover, the
Commission took into consideration planned O&M expense
reductions, potential capital expense reductions, adjustments
to the capital structure, and the potential for a distribution
rate increase in determining the $110 mi:llion SSR amount.

Although the Commission reduced DP&L's proposed SSR
amount by planned O&M savings, which directly impact the
ROE, we did not offset the proposed SSR amount to account
for potential capital expenditure reductions. Capital
expenditure reductions do not have as significant of an
impact on ROE as O&M savings, and DP&L should retain
some ability to improve its ROE. Order at 25. Thus, the
Goznmission used DP&L's forecasts and projections as a
starting point but then adjusted DP&L's $137.5 million
proposed SSR downward to account for planned O&M
expense reductions, as well as other factors. This resulted in
an SSR amount of $110 million, which is the minimum
amount necessary for DP&L to maintain stable and reliable
retail electric service (Order at 25; DP&L Ex. 1A at 11-13;
DP&L Ex. 14A at 27-28; Tr. Vol. I at 189, 257-258; Tr. Vol. VII

at 1908).

In light of the uncertainty and differences between forecasts,
the Comrnission arrived at an SSR arnount that we found
provided DP&L with a reasonable opportunity to earn a
seven percent ROE. Order at 25. Further, the Commission
has adopted similar charges in other utility SSO
proceedings. See In re Columbus South.ern Pourer Co. and Ohio
Po7ver Co., Case No. 11-346-EL-SSO, Opinion and Order
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(August 8, 2042) at 26-38; In re Duke Energy Ohio, Inc., Case
No. 11-3544-EL-SSO, et aL, Opinion and Order
(November 22, 2011) at 26-38.

Additionally, the Commission notes that numerous
intervenors assert that even if the Cornmission considers all
of the numerous forecasts and projections, these forecasts
and projections become less reliable as they project further
into the future (Staff Ex. 10 at 5-6). However, the
Commission authorized the SSR-E for this very reason.
Order at 27. The SSR-E will provide updated and more
accurate figures for determining the appropriate amount for
a stability charge approaching the end of the ESP term.
Further, the Commission established a cap on the SSR-E
amount that may be authorized. This cap will provide rate
protection and certainty for customers if DP&L is unable to
improve its financial integrity.

(18) DP&L, OEG, and Kroger assert on rehearing that the
Commission should clarify its decision regarding the SSR
rate design and class allocation methodology. Kroger asserts
that the Comnlission's Order unreasonably requires
customers to pay the SSR through an energy charge when
the costs are allocated on the basis of demand. OEG
supports the Commission's finding that the SSR be allocated
using a one coincident peak (1CP) demand allocation
method but requests that the Commission add that the
Primary and Primary-Substation rate classes should be
grouped together for purposes of allocating the SSR charges.
Furthermore, OEG asserts that the 1CP demand allocation
method should apply to the entirety of the SSR, whereas
DP&L proposes that the 1CP demand allocation method
should only apply to the difference between the amount of
the previously authorized RSC and the newly authorized
SSR.

DP&L argues that the Commissi.on should clarify that the
rate design recommended by Staff and the class allocation
methodology recommended by OEG is intended for DP&L
to allocate only the increment of SSR that exceeds the current
non-bypassable amount based on the single system peak.
DP&L avers that, if the Commission intended that only the
amount of the SSR that exceeds the current RSC should be
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allocated based on 1CP, then the Street Lighting and Private
Outdoor Lighting tariff cl.asses xTould continue to pay the
current non-bypassable charge and would not be assigned
any incremental amount for the SSR. DP&L argues that the
Commission indicated that its intent was to minimize rate
impacts upon customers, and this rate design will
accomplish that intent.

(19) The Commission finds that rehearing on the assignment of
error raised by DP&L and Kroger should be granted and
that rehearing on the assignment of error raised by OEG
should be denied. The Commission finds that the 1CP
demand allocation method is the appropriate rate design
method. Order at 26; Staff Ex. 8 at 14; OEG Ex. 1 at 7-8.
However, we agree with DP&L that applying the ICP
demand allocation method to the difference between the SSR
and RSC will xninimize rate impacts upon customers.
Therefore, we find that the 1CP demand allocation method
should apply only to the difference between the RSC and the
SSR amount.

(20) Kroger contends that the Commission failed to address its
recommendation for a sunset date for the SSR. Kroger
proposes that any shopping customer who has been
shopping with a CRES provider for five years or longer
should no longer be subject to paying stability charges. This
would create greater rate certainty and stability, while also
being consistent with the principle of cost causation.
Additionally, through the RSC, Iong-term shopping
customers have already contributed to DP&L's generation
costs while purchasing their full generation requirements
from a CRES provider.

(21) The Cortunission finds that Kroger's request for a sunset
date should be denied. Shopping customers also benefit
from a stable and certain SSO because the SSO remains
ava%lable to shopping customers should they choose to
return to the SSO provider. Further, we note that similar
stability charges recovered by Duke Energy Ohio and AEP
Ohio have also been nonbypassable and did not include a
sunset provision. In re Columbus Southern.. I'ower Co. and Ohio
Power Co., Case No. 11-346-EL-SSO, Opinion and Order
(August 8, 2012) at 26-38; In re Duke Energy Ohio, Inc.,
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Case No. 11-3549-EL-SSO, et al., Opinion and Order
(November 22, 2011) at 26-38.

II. SERVICE STABILITY RIDER - EXTENSION

(22) DP&L asserts as its first assignment of error that the
Commission's Order was unlawful and unreasonable
because it limited the amount that DP&L could receive
through the SSR-E. DP&L contends that R.C.
4928.143(B)(2)(d) does not authorize the Commission to
decide now the amount of a stability charge that DP&L can
recover in a future proceeding.

FES responds that, if the Commission cannot set the amount -
of the SSR-E at this time, then it cannot determine at this
time that the SSR-E is necessary to promote stability and
certainty. OCC contends that the Commission rightfully
limited the SSR-E amount so that it could properly consider
whether the ESP is more favorable in the aggregate than the
results that would otherwise apply.

(23) The Commission finds that rehearing on this assignment of
error should be dextied. The Commission notes that in this
proceeding, we have authorized DP&L to establish the
SSR-E and initl.ally set the rider to zero. Further, the
Conmm.ission established certain requirements that DP&L
must meet and a maximum amount which will be
authorized. Thus, the rider has been authorized in this ESP
proceeding, and the terms and conditions regarding the
SSR-E have been established for this ESP proceeding. The
provision in the Commission°s Order that DP&L may file an
application, in a separate docket, to set the amount of the
SSR-E, was for clarity of the record and administrative ease.

We note that it is not unusual to establish a rider in an ESP
and to deternune the arnount of the rider in a separate
docket. For example, in. DP&L's previous ESP, the
Comrnission authorized DP&L to implement a fuel
adjustment charge and the amount of that clause has been
adjusted in separate dockets. In re 777e Dayton Power and
Light Co., Case No. 08-1094-EL-SSO et al., Opinion and Order
(June 24, 2009); In re Tke Dayton Paroer and Light Co., Case No.
09-1012-EL-FAC, Finding and Order (December 16, 2009).
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Similarly, in AEP-Ohio's ESP, we approved a generation
resource rider (GRR) with an initial rate of zero and noted
that it is not unprecedented for the Co3ntni.ssion to adopt a
mechanism in an ESP with an initial rate of zero. In re

Columbus Southern Power Co. and Ohio Pouler Co., Case No.
11-346-EL-SSO, et al., Opinion and Order (Aug. 8, 2012) at
24-25, citing In re AEP Ohio, Case No. 08-917-EL-SSO

(Mar. 18, 2009); In re Duke Energy-Ohio, Case No. 08-920-EL-

SSO (Dec. 17, 2008); In re FirstEnergy, Case No. 08-935-EL-
SSO (Mar. 25, 2009).

Similarly, in the previous ESP, the Commission authorized
DP&L to establish an energy efficiency rider; the amount of
that rider was set in a separate docket, and a maximum
amount for that rider was established. In re The Dayton

Power and Light Co. for Approval of its Electric Security Plan,
Case No. 08-1094-EL-SSO et a1., Opinion and Order (Ju.ne 24,
2009); In re The Dayton Power and Light +Co. to Update its

Energy Efficiency Rider, Case No. 11-2598-EL-RDR, Finding

and Order (October 18, 2011).

The SSR-E has been authorized in this ESP proceeding, for
the term of this ESP, and, based upon the record and
financial projections provided by the parties to this
proceeding. The Commission did not determine the level of
stability charge that DP&L could seek in a future ESP. On
the contrary, the Co.mrnission determined the maximum
amount of stability revenues that DP&L may recover in this
ESP.

(24) DP&L further contends in its first assignment of error that
the Order is unlawful and unreasonable because the
conditions for authorization of the SSR-E are not contained
in R.C. 4928.143(B)(2)(d). DP&L asserts that by adding the
conditions, the Carnmission has engaged in legislating in its
own right and that it has essentially rewritten the statute.

DP&L further argues that the SSR-E conditions, ind'zvidually,
are unlawful and unreasonable. DP&L contends that the
requirement to file an application for implementation of
advanced metering infrastructure (AMI)/Smartgrid is
unlawful and unreasonable because AMIJSmartgrid are too
expensive, and there is no record support for
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implementation of AMI/ Smartgrid. DP&L then argues that
the condition to file a distribution rate case by July 1, 2014, is
overly burdensome and should be extended. Finally, DP&L
contends that its billing system already has the capability to
provide rate-ready billing so that SSR-E condition has
already been satisfied and should not be a condition at all.

FES, C3CC, IEU-Ohio and Kroger reply that, if the
Commission authorizes the SSR-E, it should also authorize
the SSR-E conditions as necessary to ensure that the SSR-E
has the effect of providing stability and certainty regarding
retail electric service. FES and IEU-Ohio argue that, by
DP&L's logic, if the SSR-E conditions should be eliminated
because they are not expressly contained in R.C.
4928.143(B)(2)(d), then the SSR-E itself should be eiiminated.
Additionally, FES notes that R.C. 4928.143(B)(2)(d) does not
limit the Conunission's discretion on how to structure
authorized stability charges. FES asserts that the
Commission may place restrictions on the stability charge so
long as the Comxnission believes those restrictions are
necessary to ensure that the charge has the effect of
providing stability and certainty regarding retail electric
service.

OCC asserts in its memorandum contra that the Commission
appropriately implemented SSR-E conditions for the
purpose of carrying out the policies of the state of Ohio set
forth in R.G. 4928.02. OCC notes that requiring DP&L to file
an application to implement AMI jSmarttgrid carries out the
policy set forth in R.C. 4928.02(D). Furthermore, ®CC
argues that the Comrnission rightfulIy established, as an
SSR-E condition, that DP&L must file a distribution rate case
and the Commission should not grant DP&L an extension of
time to file its distribution rate case.

(25) The Cornmission finds that rehearing on DP&L's assignment
of error regarding the SSR-E conditions should be granted,
in part, and denied, in part. As a preliminary matter, the
Commission notes that the end date for the SSR is
independent of the existence of the SSR-E. Based upon the
record of this proceeding, the SSR would end on December
31, 2016, and there would be no additional stability charge
even if the Commission agreed with DP&L's arguments
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regarding our ability to set conditions on the SSR-E.
However, the Cornmission finds that R.C. 4928.143(B)(2)(d)
authorizes the Comrnission to establish the SSR-E and does
not limit our discretion or authority to make the SSR-E
conditional for the purpose of providing stability and
certainty to retail electric service or for the purpose of
promoting the policy objectives of the state as set forth in
R.C. 4928.02. The SSR-E conditions ensure that stability
revenues collected by DP&L wili continue to have the effect
of providing certainty and stability regarding retail electric
service in the future, As Staff testified at the hearing,
financial projections beyond three years are inherently
unreliable (Staff Ex. 10 at 4-5). Further, there is no evidence
in the record regarding the potential magnitude of increases
in distribution revenue i.f DP&L were to file a distribution
rate case during the ESP and no evidence that a stability
charge would continue to be necessary in the event of such
distribution rate increase.

Further, we agree with OCC that requiring DP&L to file an
application to implement AMI/Smartgrid carries out the
state's policy as set forth in R.C. 4928.02{D}. DP&L's
contention that it may be unreasonably expensive to
irn.plement AMI/Smartgrid and that significant analysis is
needed regarding the costs and benefits of AMI/Smartgrid
supports the Commission's deterrni:nation that DP&L should
file an application for AMI/Smartgrid. The time for DP&L
to conduct the analyses regarding the costs and benefits of
AMI/Smartgrid is now. Every other electric utility in the
state of Ohio has some form of AMI/Smartgrid deployment
and it is time for DP&L to do likewise.

Finally, the Commission finds that DP&L should be required
to provide rate-ready percentage off price to compare (PTC)
billing, as directed by the Commission in the Order. Order
at 28. The Commission notes that there was extensive
testimony indicating that providing rate-ready percentage
off PTC billing would improve the competitive envirorunent
in DP&L's service territory (Constellation Ex. 1 at 49-54; FES
Ex. 17 at 19-26). Additionally, the Cornmission clarifies that,
with DP&L's rate-ready percentage off PTC billing, DP&L
should permit suppliers to submit percentages through a
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rate-ready billzng process, under which DP&L would apply
the discount off the customer's price to compare.

(26) FES and Kroger assert that the SSR-E should terminate prior
to the end of the ESP term. In the alternative, FES requests
that the Commission clarify that the SSR-E ends, date
certain, on May 31, 2017. FES also asserts that the SSR-E
should end before the end of the ESP term, to mitigate any
chance that the Commission will permit the SSR-E to
continue beyond the ESP if the Commission has not
authorized a subsequent SSO.

DP&L replies that rehearing on the assignments of error, and
the corresponding requests, by FES and Kroger should be
denied. DP&L initially argues that FES failed to raise this
issue in post-hearing briefs and does not cite to any
testimony supporting the reasonableness of its request.
Subsequently, DP&L contends that if it needs the SSR-E to
enable it to provide safe and reliable service after the end of
the ESP term, the Cornrnission should not issue an Order
now that may make it impossible for DP&L to provide safe
and reliable service in the future.

(27) The Commission finds that rehearing on the assignments of
error raised by FES and Kroger should be granted. The
Comnnlission finds that the SSR-E should end on April 30,
2017, one month prior to the end of the ESP. Pursuant to the
Order, if a subsequent SSO has not been authorized by
April 1, 2017, DP&L shall procure, through the CBP auction
process, 100 tranches of a full-requirements product for a
term that is not less than quarterly or more than annually
until a subsequent SSO is authorized. Order at 16; Entry
Nunc Pro Tunc at 2. Furthermore, DP&L must also divest
all of its generation assets by no later than January 1, 2016.
Therefore, since DP&L's SSO generation rates will be
determined entirely by the market and -all of its generation
assets will have been divested, the Commission intends for
the SSR-E to terminate date certain on April 30, 2017, if the
Commission authorizes an amount for DP&L to recover.
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III. GENERATION ASSET DlVESTITURE

(28) OCC and FES assert that the Order was unlawful or
unreasonable because it should have ordered DP&L to
divest its generation assets sooner.

DP&L replies that the Commission fully addressed this issue
in its Order, and reiterates that it is restricted from
transferring its generation assets sooner due to restrictions in
its First and Refunding Mortgage and limitations on its
ability to refinance bonds, Order at 15-16. DP&L reasserts
that so long as the First and Refunding Mortgage remain:s in
its current form, DP&L is prevented from effectuating a legal
separation of the generation assets from the transmission
and distribution assets. DP&L asserts that if it were
compelled to transfer its generation assets now, then its
transmission and distribution businesses would not be
capable of supporting the full amount of the debt while
providing safe and reliable service.

(29) The Commission finds that rehearing on this assignment of
error should be granted. The Commission relied upon the
testirnony of DP&L witness Jackson that DP&L could not
divest its generation assets before September 1, 2016. DP&L
Ex. 16 at 4. Accordingly, the Conymission ruled that DP&L
must file a generation asset divestiture plan that divests its
generation assets by May 31, 2017. Order at 15-16; Entry
Nunc Pro Tunc at 2. However, on December 30, 2013, DP&L
filed an application to divest its generation assets in Case
No. 13-2420-EL-UNC. In re The Dayton Power and Light Co.,
Case No. 13-2420-EL-UNC (DP&L Divestiture Plan),
Application (December 30, 2013)? Subsequently, DP&L
filed a supplemental application in that case representing
that it has begun to evaluate the divestiture of its generation
assets to an unaffiliated third party through a potential sale
that could occur as early as 2014. DP&L Divestiture Plan,
Supplemental Application (February 25, 2014) at 2; DP&L
Ex. 16 at 4. Based upon new information contained in
DP&L's supplemental application in Case No. 13-2420-EL-
UNC, the Commission finds that the deadline for DP&L to
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divest its generation assets should be subJect to modification
by the Commission in Case No. 13-2420-EL-UNC, but in no
case will such modification be later than January 1, 2016.
Further, we note that any approval of an amount for
recovery through the SSR-E will take into consideration the
timing and disposition of DP&L's generation assets.

IV. CBP BLENDING SCHEDULE

(30) OCC and FES assert that the Coznmission erred by not
implementing 100 percent competitive bidding at the
beginning of the ESP term. Furthermore, OCC and FES
contend that it was unlawful and unreasonable to extend the
ESP term beyond what DP&L proposed.

DP&L responds that the Commission struck a reasonable
balance between the SSR amount and the ESP term.
According to DP&L, a shorter ESP term would have
required a larger SSR amount to maintain DP&L's financial
integrity. Additionally, DP&L contends that the
Cornmission was right not to implement the schedule
proposed by DP&L because that schedule began on
January 1, 2013, and the Commission's Order was not issued
until September 4, 2013. DP&L alleges that the
Commission's decision to begin the auction schedule on
January 1, 2014, was reasonable.

(31) The Commission finds that rehearing on the assignments of
error raised by OCC and FES regarding the CBP blending
schedule should be granted. In determining the CBP
blending schedule in the Order, the Commission relied upon
the fact that DP&L would be unable to d'zvest its generation
assets before September 1, 2016. Order at 15. However, the
Commission's intent was to implement full market-based
rates as soon as practicable. Based upon the new
information contained in DP&L's supplemental application
in Case No. 13-2420-EL-UNC, we find that DP&L's CBP
blending schedule should be accelerated. Accordingly, the
CBP products should be 10 tranches of a 41 month product
commencing on January 1, 2014, 50 tranches of a 29 month
product commencing on January 1, 2015, and 40 tranches of
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a 17 month product commencing on January 1, 2016.2 This
blending sched.ule is consistent with Staff's proposal for
DP&L to move to 100 percent market-based rates over three
years, which we now believe can be accomplished pursuant
to DP&L's ability to divest its generation assets (Staff Ex. 2 at
4; Staff Ex. 10 at 6). The acceleration of the CBP blending
schedule will benefit consumers through a more rapid move
to full rnarket based rates, and the move to full market-
based rates wiil be accomplished in a shorter time period
than could be accomplished through an MRO.

V. RECONCILIATION RIDER

(32) IEU-Ohio and Kroger contend that the Order unlawfully and
unreasonably authorized a non-bypassable reconciliation
rider (RR-N) that is not consistent with R.C. 4928.143(B)(2),
would recover generation-related costs through distribution
rates, and would allow DP&L to collect costs of compliance
with the alternative energy portfolio requirements on a
nonbypassable basis in violation of R.C. 4928.64(E).

DP&L argues in its memorandum contra that the RR-N was
lawful and the assignment of error alleged by IEU-Ohio and
Kroger should be denied. DP&L initially notes that
sufficient evidence was presented at hearing to support the
Comxnission's decision with the RR-N_ DP&L asserts that it
faces a significant risk that it wiIl have to recover a very
large deferral balance from a very small group of customers.
Induding deferral balances from those riders that exceed ten
percent of the base amount to be recovered under those
riders eliminates that risk.

Additionally, DP&L asserts that the RR-N is lawful pursuant
to R.C. 4928.143(B)(2)(d). The RR-N is a charge related to
both default service and bypassability that has the effect of
providing certainty and stability regarding retail electric
service. Without the RR-N, standard service offer customers
would not pay stable or certain rates due to the effect of
increasing deferral amounts on a smaller SSO customer base.
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Finally, DP&L argues that retail electric service includes
generation service, so it is lawful even if it permits DP&L to
recover generation-related costs.

(33) The Corrunission finds that rehearing on this assignment of
error should be denied. The RR-N is supported by the
record evidence, including testimony on the effects of
increasing deferral balances on the decreasing SSU customer
base (DP&L Ex. 12 at 7, 8; Tr. V at 1432-1433; Tr. DC at 2242-
2244). Further, the Commission authorized the RR-N
pursuant to R.C. 4928.143(B)(2)(d) because the charge relates
to DP&L's default service and provides for stability and
certainty in retail eIectric service. The ten percent threshold
operates as a"safety valve" in the event of increasing
deferral balances and a decreasing SSO customer base.
Order at 34-35. Moreover, the Commission has established
similar mechanisms in other utility ESPs to address similar
issues. See In re O1xio Edison Co., The Cleveland Edectrzc Ir1um.
Co., and The Toledo Edison Co., Case No. 12-1230-ELrSSO,
®pinion and Order {July 18, 2012) at 9.

VI, CC?1y1PETITWE RETAIL ENHANCEMENTS

(34) DP&L asserts as its fourth assignment of error that there is
no record support for the Cmmission`s authorization of
additional competitive retail enhancements. DP&L then
contends that the proper context for reviewing and
authorizing additional competitive retail enhancements is
through the rule-making process_

RESA disagrees with DP&L and argues that there is
substantial, probative, and reliable evidence in the record to
support the Commissiori s decision. RESA points out the
testimony of Stephen Bennett that multiple enhancements
are needed beyond the six enhancements planned by DP&L,
specifically to allow access to the mt,,;mum basic customer
data, which RESA argues is fundamental to a competitive
marketplace. Additionally, RESA points out that
Mr. Bennett testified that more standardization across the
industry would lead to more efficiency. Further,
Constellation witness David Fein testified that competitive
enhancements beyond the ones proposed by DP&L would
better enable a sustainable and more robust marketplace.
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Finally, RESA asserts that DP&L witness Dona. Seger-
Lawson even testified that DP&L's billing system would
have to be improved to implement the proposed competitive
retail enhancements. Accordingly, RESA asserts that the
Commission should deny DP&L's assignment of error.

FES avers that the Commission was reasonable in requiring
DP&L to implement the competitive retail enhancements
which have already been implemented by every other
electric distribution utility (EDU) in Ohio. According to FES,
only DP&L would be in a position to conduct a cost-benefit
analysis of additional competitive retail enhancements, and
there is no requirement for a complete cost benefit analysis
before implementing additional competitive retail
enhancements.

(35) The Comrnission finds that rehearing on this assignment of
error should be denied. As indicated by RESA and FES,
substantial evidence was presented at hearing supporting
the need for competitive retail enhancements to develop and
support the competitive marketplace in DP&L's service
territory (Tr. Vol. IX at 2191, 2310-2311, 2440-2441, 2445-2447;
Tr. Vol. X at 2654). We find that DP&L has not demonstrated
that competitive retail enhancements should be limited only
to rule-making proceedings. The Commission has
determined that the competitive retail enhancements will
promote retail competition in. DP&L's service territory
(DP&L Ex. 10 at 8; C}CC Ex. 18 at 5-6)_ Order at 38-39. This
will facilitate the availability of supplier, price, terms,
conditions, and quality options for consumers in furtherance
of the state policy set forth in R.C. 4928.02(B).

(36) FES argues as its fifth assignment of error that the
Cammission's Order is unlawful and unreasonable because
it fails to identify with specificity the competitive retail
enhancements that DP&L is required to make. FES contends
that the Commission should specifically identify which
competitive retail enhancements DP&L is required. to make.

DP&L opposes FES`s request and asks the Commission to
deny its assignment of error. DP&L asserts that it has
already agreed to implement some of the competitive retail
enhancements identified by intervenors. Further, DP&L
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contends that FES did not address the additional competitive
retail enhancements in its brief. DP&L asserts that since the
Cozmrnission failed to clearly identify which additional
competitive retail enhancements it was referring to, DP&L
should not be required to implement any of them.

(37) The Commission finds that rehearing on FES's fifth
assignment of error should be denied. However, we will
clarify which electronic data interchange (EDI) processes,
standards, or interfaces that we believe have been adopted
by every other EDU in Ohio. Order at 38-39. Our intent in
directing that DP&L adopt any competitive retail
enhancement that has been adopted by every other EDU in
Ohio was to bring consistency across the state of Ohio and to
require DP&L to foster a more favorable competitive
environment. We note that RESA witness Stephen Bennett,
Constellation witness David Fein, and FES witness Sharon
Noewer each provided testimony on barriers to competition
in DP&L's service territory, as well as competitive retail
enhancements that have been adopted by every other EDU
in Ohio (RESA Ex. 6 at 14; Const. Ex. 1 at 45-53; FES Ex. 17 at
22).

Initially, the Commission notes that DP&L shall provide
rate-ready percentage off PTC billing. The Commission
believes that this will not only significantly advance
competition in DP&L's service territory, but the Commission
believes that it is necessary for stable and reliable service. It
is for this reason that the Commission not only directed
DP&L to adopt rate-ready percentage off PTC billing but
also made it a condition of the.SSR-E.

Additionally, DP&L should no longer charge a fee per bill
for consolidated or dual billing, which are both unusual and
excessive. RESA witness Bennett testified that DP&L is the
only EDU in Ohio to assess a consolidated billing charge or a
dual biiling charge (RESA Ex. 6 at 14).

Additionally, FES witness Noewer and RESA witness
Bennett testified that no other EDU in Ohio applies a charge
to register rate codes for its consolidated biliing system,
whereas DI'&L's tariff authorizes a$3,Q00 initial set up fee
and $1,000 for each billing system change (FES Ex. 17 at 22;
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RESA Ex. 6 at 14). Accordingly, DP&L should no longer
charge an initial set up fee or a billing system change fee.
Furthermore, the Commission finds that DP&L should
permit the CRES providers to pay the switching fee
consistent with the practice in the FirstEnergy, AEP-Ohio,
and Duke Energy Ohio service territories. Additionally,
DP&L's eligibility file should contain some form of identifier
indicating whether a customer is shopping, DP&L should
eliminate the supplier registration charge, and DP&L should
eliminate the sync list charge.

DP&L should also either perrnit customer shopping on a per
meter basis, or split customers with both a commercial and
residential meter into two separate accounts. The
Commi.ssion finds that customers with both a commercial
and residential meter should be provided market access,
consistent with the policies of R.C. 4928.02 to ensure market
access and availability of competitive retail electric service.

Finally, DP&L should not require any customer to obtain an
interval meter if the customer is below the 200 kW demand
level. However, customers under the 200 kW threshold may
install interval meters, at their expense, if they so choose.
RESA witness Bennett testified that DP&L is the only EDU
in Ohio to require a customer to obtain an interval meter if
the customer is below the 200 kW demand level. (RESA Ex.
6 at 3-4.) DP&L should implement each of the competitive
retail enhancements identified in this Second Entry on
Rehearing as soon as practicable but not later than six
months from the date of this Second Entry on Rehearing.
Order at 38-39.

(38) OCC asserts that the Order is unlawful and unreasonable
because it authorized DP&L to defer the costs of the
competitive retail enhancements for collection in a future
distribution rate case. OCC alleges that standard xate
making and accounting policy is to require ordinary
expenses to be recovered through annual revenues, except in
instances of exigent circumstances and good reason. In re
Ohio Edison Co., The Cleveland Electric IIIum. Co,, and the Toledo
Edison Co., 05-704-EL-ATA, et al., Opinion and Order
(january 4, 2006} at 9; Elyria Foundry Co. v. Public Utit.
Comm'n of Ohio, 114 Ohio St.3d 305, 310-312, 2007-Ohio-4164.
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OCC then alleges that CRES providers should cover the
entirety of the cost of implementation of competitive retail
enhancements. Fzrtally, OCC contends that if the
Commission permits deferral, DP&L should demonstrate
that the deferred costs are reasonable, appropriately
incurred, clearly and directly related to the circumstances for
which they were authorized, and in excess of expense
arnQunts already included in DP&L's rates at the time of
approval.

DP&L responds that the costs of competitive retail
enhancements are not ordinary utility expenses, but rather
are capital improvements and expenses related solely to the
competitive market. Specifically, many of the competitive
retail enhancements will require changes to DP&L's billing
system, which are capital in nature and should be recovered
in a distribution rate case.

(39) The Comrnission finds that rehearing on OCC's assignment
of error should be denied. First, the Commission notes that
the granting of deferral authority is within the discretion of
the Commission, and that quickly accomplishing
distribution infrastructure improvements qualifies as exigent
circumstances and good reason. See In re the Ohio Edison Co.,
The Ctevedand Electric IIIurn. Co. and the Toledo Edison Co., Case
No. 05-704-EL-ATA, et al., Opinion and Order (Jan. 4, 2006)
at 8-9; Elyria Foundry Co. v. Public I.ItiI. Comm'n of Ohio, 114
Ohio St.3d 305, 2007-Ohio-4164, 871 N.E.2d 1176.

Further, the Comznission specifically indicated the need for
urgency when it stated that the competitive retail
enhancements should be implemented as soon as
practicable. Order at 39. As noted above, these
enhancements have already been implexnented by every
other electric distribution utility in this state. Additionally,
the competitive retail enhancements may be properly
characterized as capital improvements. The Commission
will determine, in a future distribution rate proceeding, if
the costs are reasonable, appropriately incurred, clearly and
directly related to the circumstances for which they were
authorized, and in excess of expense amounts already
included in DP&L's rates.
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VII. TRANSMISSION COST RECOVERY RIDER

(40) IEU-Ohio asserts that the nonbypassable transmission cost
recovery rider (TCRR-N) is unlawful and unreasonable
because it could result in double-billing customers for
transmission service on a going-forward basis.

DP&L argues that the Commission has adopted a similar
transmission cost recovery rider (TCRR) structure for both
FirstEnergy and Duke Energy Ohio. In re Ohio Edison Co.,
The CleveIand Electric IIIum. Co., and The Toledo Edison Co.,
Case No.12-1230-EL-SSO, Opinion and Order (July 18, 2012)
at 11, 58; In re the Application of Duke Energy Ohio, Inc., Case
No. 11-2641-EL-RDR, et al., Opinion and Order (May 25,
2011) at 7,17. DP&L then asserts that the record evidence in
this case demonstrates that splitting the TCRR into a
TCRR-N and a transmission cost recovery rider-bypassable
(TCRR-B) is reasonable because the utility pays the
nonbypassable components to the PJM Interconnection.
Additionally, DP&L contends that IEU-Ohio has not
demonstrated that customers actually will be double
charged, even if customers were double charged the CRES
providers may remove the charge from the customer's bill,
and IEU-Ohio made no showing that any double charge
would be a material amount.

(41) The Commission finds that rehearing on IEU-Ohio's
assignment of error should be denied. The Commission is
not persuaded that bifurcating the TCRR into the TCRR-N
and TCRR-B poses a significant risk of double-billing
customers. As the Commission indicated in the Order, the
Commission believes that bifurcating the TCRR into market-
based and nonmarket-based elements more accurately
reflects how transmission costs are billed to customers.
Order at 36. Additionally, the Conunission notes that it has
adopted a similar rate structure for other Ohio electric
utilities. In re Ohio Edison Co., The Cleveland Electric IIIum.
Co., and The Toledo Edison Co., Case No. 12-1230-EL-SSO,
Opinion and Order (july 18,2012) at 11, 58; In re Duke Energy
Ohio, Inc., Case No. 11-2641-EI.-RDR, et al., Opinion and
Order (May 25, 2011) at 7,17.
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(42) IEU-Ohio contends that the TCRR true-up is unlawful and
unreasonable because there is no record support for the rider
and there is no need for the rider. Similarly, IEU-Ohio avers
that both the TCRR-N and the potential TCRR true-up rider
unlawfully and unreasonably violate R.C. 492$.02(H) by
recovering costs associated with standard service offer
customers through a nonbypassable rider_ IEU--Ohio
contends that it is well settled that costs incurred by a utility
to serve SSO customers must be bypassable. IEU-Ohio
contends that the TCRR-N would reconcile the current
under-recovery balance of bypassable non-market-based
transmission charges to the nonbypassable TCRR-N.

DP&L argues that both the TCRR-B and TCRR-N were
proposed as true-up riders. DP&L asserts that at the end of
the ESP period, a deferral balance may remain for the TCRR-
B and DP&L should be permitted to recover those incurred
costs as part of a continued TCRR true-up rider (whether
bypassable or nonbypassable). Additionally, DP&L believes
that allowing it to recover those costs is consistent with
DP&L's proposal to true-up all transmission-related costs
from customers. Finally, DP&L asserts that there is a very
real and substantial risk that DP&L may be left to recover a
very large deferral balance from a very small group of
customers without the rider. Further, DP&L asserts that
IEU-Ohio's contention that it would violate R.C. 4928.02(H)
for DP&L to recover the TCRR-N and TCRR true-up rider
from shopping customers is not true. DP&L argues that it
demonstrated, and the Commission agreed in the Order,
that certain transmission costs are derived from shopping
and non-shopping customers alike, and are fairly aIlocable
through a nonbypassable rider to both shopping and non-
shopping customers.

(43) The Comrnission finds that rehearing on IEU-Ohio's
assignments of error regarding the TCRR and the TCRR
true-up rider should be denied. The Commission notes that
no subsequent TCRR true-up rider was authorized in its
Order; the Commission simply directed DP&L to file with
the Commission a proposal for such a rider at the end of the
ESP terrn for appropriate collection of any uncollected TCRR
balance that may exist. Order at 36. If a TCRR true-up rider
is not necessary and there is no uncollected TCRR balance,
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as IEU-Ohio contends, then there will be a zero balance, and
no application wall be necessary. However, if there is an
uncollected TCRR balance at the end of the ESP terrn, then
DP&L's application should propose a rider for recovery of
the uncollected balance. The Commission will address the
uncollected TCRR balance, if one exists, and the true-up
rider at that time.

-27-

VIII. MORE FAVORABLE THAN THE EXPECTED RESULTS THAT WOULD
OTHERWISE APPLY

(44) DP&L argues on rehearing that the Commission should
clarify its decision regarding why the ESP is more favorable
in the aggregate than the expected results that wouId
otherwise apply. Specifically, DP&L contends that the
qualitative benefits of the ESP exceed the quantitative
benefits of the expected MRO. Similarly, IEU-Ohio, OCC,
and FES assert that the Commission's Order is unlawful and
unreasonable because the ESP is not more favorable in the
aggregate than the expected results that would otherwise
apply under R.C. 4928.142.

(45) 'The Commission finds that the applications for rehearing
should be denied. Except to the extent specifically noted
below, the parties have raised no new arguments on
rehearing, and the Commission thoroughly addressed those
arguments in the order. Order at 48-52.

Nonetheless, the Com.mission finds that the qualitative
benefits of the ESP make it more favorable in the aggregate
than the expected results that would otherwise apply.
DP&L and FES request that the ComTnission identify the
specific dollar amount that the qualitative benefits overcome
the quantitative shortcomings of the ESP, yet a dollar
amount cannot be calculated because the qualitative benefits
are non-quantifiable. Therefore, the Commi,ssion must
compare the non-quantifiable benefits and determine if they
overcome the quantifiable difference between the ESP and
the expected results that would otherwise apply. In this
case, the Commission found in the Order that they do.
Order at 52. Further, the Commission notes that, in this
Second Entry on Rehearing, we have further accelerated
DP&L's implementation of full market rates by modifying
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the CBP blending schedule, which enhances the qualitative
benefits of the ESP. Thus, although the ESP fails the
quantitative analysis the qualitative benefits overcome and
far surpass this shortfall in the quantitative analysis.

(46) IEU-Ohio asserts that the Order is unlawful and
unreasonable because it assigns subjective values to the
qualitative benefits of the ESP. IEU-Ohio contends that the
Commission must provide an objective and articulated
explanation of how each of the qualitative benefits was
weighted so that the parties, the Court, and the public may
assess the validity of the Commission's decision.

(4?) The Commission notes that IEU-Ohio claims that there are
five qualitative benefits of the ESP, when, in fact, there are
more qualitative benefits of the authorized ESP. The
qualitative benefits of the authorized ESP identified by the
Commission in the Order include the advancement of the
state policies in R.C. 4928.02, the more rapid implementation
of market rates, the preservation of the capability for DP&L
to provide adequate, reliable, and safe retail electric service,
funding for economic development, and numerous
competitive retail enhancements. Order at 50-52.

The numerous competitive retail enhancements include the
elimination of the minimum stay and return-to-firm
provisions, a web-based portal for CRES providers, an auto-
cancel feature to DP&L°s billing system, removal of the
enrollment verification, support for historical interval usage
data (HIU) data requests, and a standardized sync list
provided to CRES providers (DP&L Ex. 9 at 13-15).
Additionally, the Commission has also required DP&L to
implement those competitive retail enhancements that have
been adopted by every other EDU in Ohio. These
competitive retail enhancements include rate-ready
percentage off FTC billing, elimination of the per bill fee for
consolidated or dual billing, elimination of the charges to
register rate codes, permitEing CRES providers to pay the
switching fee, raising the interval meter threshold, and
requiring an identifier on the eligibility file (FES Ex. 17 at 19-
26; RESA Ex. 6 at 14-15). Each of the competitive retail
enhancements will further develop the competitive retail
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electric market in DP&L's service territory, and provide
substantial qualitative benefits of the authorized ESP.

The Commission believes that the advancement of the state
policies in R.C. 4928.02, the more rapid implementation of
market rates, and the preservation of the capability for
DP&L to provide adequate, reliable, and safe retail electric
service are substantial qualitative benefits of the ESP. These
qualitative benefits, in conjunction with the numerous
competitive retail enhancements, provide a qualitative
benefit of the FSP that outweighs the $313.8 million
quantitative deficit. Furthermore, the Commission notes
that there are substantial benefits of the ESP to shopping and
SSO customers alike. The competitive retail enhancements
authorized by the Commission wi.ll primarily benefit
shopping customers and CRES providers in developing the
retail electric market in DP&L's service territory. We
disagree with IEU-Ohio's contention that the more rapid
implementation of market rates does not benefit customers.
As we explained in the Order, the modified ESP moves more
quickly to market rate pricing than under an expected MRO,
and this more rapid. implementation of market rates is
consistent with the policy of the state as set forth in R.C.
4928.02(A) and (B). Order at 50. Accordingly, rehearing on
IEU-Ohio's assignments of error should be denied.

(48) FES asserts that the Commission's Order is unlawful and
unreasonable because it compared the ESP to what would be
DP&L's first application for an MRO. FES contends that
DP&L already filed its first application for an MRO;
therefore, under the plain language of R.C. 4928.142(D),
DP&L's ESP should be compared to an MRO with an
immediate 100 percent transition to market pricing through
the CBP.

(49) The Contmission finds that rehearing on FES's assignment of
error on this issue should be denied. We are not persuaded
by FES that DP&L has already filed its first application for
an MRO. The facts of this case do not demonstrate that
DP&L has filed its "first application" under R.C. 4928.142.
The Commission made no determ.inations on the
completeness of the application, no evidentiary hearing was
held on the application, and the Commission made no legal
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or factual findings on the merits of the application. Instead,
DP&L voluntarily withdrew its MRO application before any
of these events could take place.

Further, R.C. 4928.142(D) protects customers by requiring
that the portion of 5S0 load to be competitively bid start at
10 percent for the first year and gradually increase
thereafter. We believe that it would violate the intent of the
General Assembly for the Cornrnission to find that a utility
that submitted an application for an MRO into a docket, and
then subsequently withdrew it before the Commission could
consider it, could deprive consumers of the statutory
protections found in R.C. 4928.142(D). Therefore, because
DP&L has not filed its first application under R.C. 4928.142,
an MRO for DP&L would be subject to the provisions of
R.C. 4928.142(D) and only 10 percent of the load would be
sourced through a competitive bid in the first year rather
than 100 percent as FES assumes.

DC. OTHER A.SSIGNNMNTS OF ERROR

(50) IEU-Ohio and OCC argue as one of their assignments of
error that the Commission's Entry Nunc Pro Tune was
unlawful because it substantively modified the
ComiYUssion's Order. IEU-Ohio and OCC further contend
that the Commission's Entry Nunc Pro Tunc was unlawful
because it did not give parties an opportunity to file
applications for rehearing before modifying the
Comrnission's Order. OCC asserts that Helle v. Pub. LItiI.
Comm. and Interstate Motor Transit Co. v. Pub. Util. Comm.
establish that the Coznrnission's Entry Nunc Pro Tunc was
unlawful because it amends a prior Order to indicate what
the Cornmission believes it should have done. Helle v. Pub.
i..ltil. Comm., 118 Ohio St. 434, 440, 161 N.E. 282 (1928);
Interstate Motor Transit Co. v. Pub. t..tiil. Comm. of Ohio, 119
Ohio St. 264,163 N.E. 713 (1928).

DP&L asserted in its reply comments that the Commission
should deny the assignrnent of error presented by IEU-Ohio
and OCC. DP&L contends that the Entry Nunc Pro Tunc
was lawful because entries nunc pro tunc are permissible to
reflect what was actually decided. Further, DP&L asserts
that the Commission may change or modify its orders as
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long as it justifies the changes. DP&L avers that, even if the
Entry Nunc Pro Tunc is unlawful, the Corxunission could
have achieved the same result on rehearing.

(51) The Commission finds that rehearing on the assignrnents of
error alleged by IEU-Ohio and C7CC on this issue should be
denied. As a preliminary matter, the Cornmission notes that
the precedents cited by OCC are not comparable to this case_
In Helle v. Pub. UtiI. Comm., the Conumission issued an Entry
Nunc Pro Tunc in 1927, after holding an evidentiary hearing
to consider additional evidence, to amend a Commission
Order that was issued in 1924. I-IeIXe v. Pub. Util. Comm., 118
Ohio St. 434, 440, 161 N.E. 282 (1928). Similarly, in Interstate
Motor Transit Co. v. Pub. Utit. Comm., which is also cited by
{QCC, the Coxnmission took notice of other facts within its
records and knowledge, before issuing an Entry Nunc Pro
Tunc to revise its previous Order. The Interstate Motor
Transit Co. v. Pub. Utii. Comm. of Ohio, 119 Ohio St. 264, 163
N.E. 713 (1928).

In the present case, the Coznmission immediately recognized
that a clerical error had been made and issued the Entry
Nunc Pro Tunc a mere two days after the Order was issued.
No additional evidence was considered and only two days
had elapsed before the Commission issued the Entry Nunc
Pro Tunc to correct the clerical error.

However, upon further review of the evidence on rehearing
and as discussed in detail above, we find that the provisions
of the ESP as set forth in our Order and the Entry Nunc Pro
Tunc should be modified by the Comrnission. Accordingly,
we find that the end date of the ESP should be May 31, 2017,
and the length of the ESP should be 41 months. However,
DP&L should divest its generation assets by no later than
January 1, 2016. Further, the SSR will be in effect for three
years at an annual amount of $110 mil.lion, and will end on
December 31, 2016. The term of the SSR-E will be four
months and end on its own terms on April 30,2017, if DP&L
files an application and the Commission authorizes DP&L to
collect an SSR-E amount.
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schedule should be modified to be 10 tranches of a 41 month
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product commencing on January 1, 2014, 50 tranches of a
29 month product commencing on January 1, 2015, and
40 tranches of a 17 month product commencing on
January 1, 2016.

(52) DP&L asserts as its eighth assignment of error that the
Commission's order failed to state that the significantly
excessive earnings test (SEET) threshold should apply only
during the term of DP&L's ESP.

(53) The Commission finds that rehearing on DP&L's assignment
of error should be granted. The 12 percent SEET threshold
that we established in the Order should be applicable only
during the term of this ESP. Order at 26.

(54) DP&L contends as its third assignment of error that the
Commission does not have jurisdiction or authority to order
DP&L's shareholders to contribute to an econornic
development fund (EDF). DP&L asserts that contributions
to an. EDF should be voluntary and there is no record
support for DP&L to contribute to an EDF.

The City of Dayton opposes DP&L's third assignment of
error. The City of Dayton notes that R.C. 4928.143(B)(2)(i)
authorizes the Commission to provide for, without
Iimitation, provisions under which an EDU may implement
econonnic development, job retention, and energy efficiency
programs. The City of Dayton also notes that R.C.
4928.243(B)(2)(i) does not require that these provisions
allocate program costs across classes of customers of the
electric utility; therefore, they may be derived from
shareholders. Finally, the City of Dayton asserts that
significant record evidence was presented on economic
development and the need for economic development
funding.

(55) First, the Commission notes R.C. 4928.143(B)(2)(i) provides
that ESPs may include provisions related to economic
development. Further, DP&L's contributions to the EDF are
voluntary, as DP&L is not required to accept the ESP
authorized by the Comrnission. If DP&L accepts the
authorized ESP, DP&L shall contribute to the EDF.
Additionally, the Order thoroughly addressed the
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evidentiary foundation for the EDF, as weIl as the
continuing need for EDF funds. Order at 42-43; Dayton Ex. 1
at 3-6. Therefore, the Cornmission finds that rehearing on
DP&L's third assignment of error should be denied.

(56) OPAEJEdgemont raise as their assignments of error, and
OCC argues as its final assignment of error, that the
Commission failed to consider the record evidence
regarding the state policy to protect at-risk populations.
OPAE/Edgemont also asserts that the Commission did not
properly consider the issues raised by OPAE and Edgemont
in their briefs.

(57) The Commission finds that rehearing on OPAE/Edgemont's
assignments of error, and the assigrunent of error raised by
OCC, should be denied. Initially, the Comrnission notes that
it considered the record evidence presented by OPAE,
Edgemont, and other intervening parties that DP&L should
be required to protect at risk populations, including the
testimony of OPAE witness David Rinebolt and OCC
witness James Williams; however, the Commission found
that providing certainty and stability to electric rates in
DP&L's service territory benefits at-risk customers as well as
all other customers. Order at 21-22, 52; see also OPAE Ex. 1
at 5-7; OCC Ex. 19 at 3-29. OCC witness Williams testified
that any change in ESP rates that does not reduce the current
rates will have a negative financial impact on residential
customers, but Mr. Williams failed to exainine the negative
financial impacts on the electric utility, as well as customers,
if the rates were further reduced (OCC Ex. 19 at 6; Tr. at
1504-1506.) fihe Commission deterrnined that the failure to
approve the SSR would decrease DP&L's capability to
provide safe, reliable, and certain retail electric service. This
would have severe negative consequences on at-risk
customers as well as all other customers.

In addition, the Comrnission rejected changes proposed by
DP&L to the rnaxunum charge provision and the FUEL
rider, as well as DP&L's proposed rate design for the SSR,
which may have had a significant impact upon at-risk
populations. Further, the testimony failed to consider that
the ESP, as approved by the Commission, contained
provisions to promote competition and provisions for
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shareholder funding for economic development, which will
also benefit at-risk customers. Order at 42. Accordingly, we
find that the testimony provided by OPAE/Edgemont and
OCC was fully considered and that the ESP, as approved by
the Commission, fulfills the policy in R.C. 4928.02(L).

It is, therefore,
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ORDERED, That the applications for rehearing filed by OCC, FES, Kroger, and
DP&L be granted, in part, and denied, in part, as set forth above. It is, further,

ORDERED, That the applications for rehearing filed by OPAE/Edgernont,
IEU-Ohio, OHA, and OEG be denied, as set forth above. It is, further,

ORDERED, That a copy of this Second Entry on Rehearing be served upon all
parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

. ^^

Steven D. Lesser

M. Beth Trombold

GAP/ BAM/sc

Entered in theM I , *Tnal

.6,`* *AOL'P
Barcy F. McNeal
Secretary

Asim Z. Haque

Chairman



BEFORE ATTACHMENT E

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )

Dayton Power and Light Company to ) Case No.12-426-EL-SSO

Establish a Standard Service Offer in the )

Form of an Electric Security Plan. )

In the Matter of the Application of The }

Dayton Power and Light Company for ) Case No. 12-427-EL-ATA

Approval of Revised Tariffs. )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case No.12-42$-EL-AAM

Approval of Certain Accounting )

Authority. )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case No. 12-429-EL-WVR

Waiver of Certain Commission Rules. )

In the Matter of the Application of The )
Dayton Power and Light C©mpany to ) Case No.12-67Z-EL-RDR
Establish Tariff Riders. )

FOURTH ENTRY ON REHEARING

The Comrnission finds:

(1) The Dayton Power and Light Conipany (DP&L) is a public
utility as defined in R.C. 4945.02, and, as such, is subject to
the jurisdiction of this Cornmission.

(2) On September 4, 2013, the Commission issued its Opinion
and Order (Order), approving DP&L's proposed electric
security plan (ESP), with certain modifications. 0n
September 6, 2014, the Commission issued an Entry Nunc
Pro Tunc modifying the Order.
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(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Connrnission proceeding may apply for
rehearing with respect to any matters determined by the
Commission, within 30 days of the entry of the order upon
the Commission's journal.

(4) On October 4, 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE/Edgemont),
the Ohio Consumers' Counsel (OCC), Industrial Energy
Users-Ohio (IEU-Ohio), FirstEnergy Solutions Corp. (FES),
the Ohio Hospital Association (OHA), Ohio Energy Group
(OEG), the Kroger Co. (Kroger), and DP&L filed applications
for rehearing. On October 31, 2013, memoranda contra the
applications for rehearing were filed by FES, OCC, DP&L,
OEG, the Retail Energy Supply Association (RESA), Kroger,
IEU-Ohio, and the City of Dayton.

(5) On October 23, 2013, the Coinntission issued an Entry on
Rehearing granting rehearing for further consideration of the
matters specified in the applications for rehearing. The
Commission also denied two assignments of error filed by
DP&L and FES, and ordered DP&L to conduct the initial
auction for standard service offer load under the ESP.

(6) On March 19, 2014, the Commission issued a Second Entry
on Rehearing granting, in part, and denying, in part, the
applications for rehearing filed by OCC, FES, Kroger, and
DP&L. Additionally, the Cnirnission`s Second Entry on
Rehearing denied the applications for rehearing filed by
OPAE/Edgemont, IEU-Ohio, OHA, and OEG.

(7) On April 17, 2014, IEU-Ohio and OEG filed second
applications for rehearing, and, on April 18, 2014, DP&L and
OCC filed their second applications for rehearing.

(8) The Commission has now reviewed and considered all of
the assignments of error raised in the second applications for
rehearing. Any arguments on rehearing not specifically
discussed herein have been thoroughly and adequately
considered by the Commission and are hereby denied. The
Commission will address the merits of the assignments of
error as set forth below.
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(9) In its first assignrnent of error, DP&L asserts that the

eonur,rission`s Second EntrY on Rehearin
or unIa^,,,ful g was unreasonable

because it accelerated the campetitive bid
process (CBP) auction schedule, which will cause substantial
financial harm to DP&L. DP&L asserts that it will lose
substantial revenue i{' the CBP auction schedule
accelerated and its financial inte i is
AdditionalIy, DIa&L avers that the ^^ iIl be jeOp^dized.

deciszon to accelerate the CBP auction sc d^ based ud its

the rnistaken belief that DP&L could transfer its generatian
assets sooner tha.n Septernber 1, 2016.

eontends that, since it cannot transfer its ge e ation assets to
an affzliate sooner

than September 1, 2016, the Coanm7ssian
should grant rehearing and reinstitute the previous CBP
auction schedule. DP&L asserts that it demonstrated at
hearing that its finan,cial inte z
the accelerated CBP auction h^^ e^^e°pardized if

DP&L Ex. 16A at 6, CLJ-6; DP&L Ex. irnplemented.
Tr. VoI. III at 637-638 14A at 5-9, 28-29;
at 1298. ,^(1641; Tr. Vol. IV at 1096; Tr. Vol. V

OCC argues in its memorandum contra the application
rehearing that the Commission's decision to accelerate the
CBP auction schedule was both Iawf-czl and reasonable. OCc
asserts that the Carnmission should not
-flo wing through the benefits af the cam further deIay
DP&L's customers. petitive market to

(1^^ The Commission finds that rehearing on
assigr^ent of error should be denied. DP&L's first
more ra id We have held that a

P implernentatiQn of market rates is consistentwith the policies
of this state enumerated in R.C. 4928.02(A

and (B). Order at 50. Accordin I )
Rehearing, we stated g Yd in the Second Entry an

that our intent was to °l
market based rates as soc^n as practicable and we noted that
customers would benefit from a more rapid move to full
market-based rates. Second Entry on Rehearing at 18, 19.
DI'&L has not persuaded the Co
auction schedule established ;,n ^sSZ°n that the CBP

Rehearing is not practicable or that the CBP auction ^^ an
jeopardizes DP&L's financial inte^i ule
Cornmission has established the ^ ^ additian, the

SSR-E mechanism, which
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provides DP&L with an opportunity to recover a tinancial
integrity charge of up to $45.8 million in 2017 if DP&L
demonstrates, at that time, that its financial integrity has
been jeopardized and if DP&L has satisfied the other
conditions established by the Commission. Order at 27-28.

(11) DP&L argues, in its second assignment of error, that the
Commission's Second Entry on Rehearing was unlawful or
unreasonable because it resulted from a miscornm.u.rucation
regarding DP&L°s ability to divest its generation assets.
DP&L asserts that at the time of hearing, it was DP&L`s
strategic plan to traxnsfer its generation assets to an affiliate.
DP&L avers that witnesses Herrington, Jackson, and Rice
each testified at hearing that there were structural and
financial obstacles that prevented DP&L from transferring
its generation assets to an affiliate prior to the end of the ESP
term. DP&L Ex. 16A at 2-4; Tr. Vol. I at 260-262; Tr. Vol. III
at 900-$05; Tr. Vol. V at 1148-1150; Tr. Vol. XI at 2897;
Tr. Vol. XII at 2911. However, DP&L notes that since the
hearing, circumstances have changed which have forced
DP&L to explore different business courses than that which
it had planned at the time of hearing. One of those different
business courses was for DP&L to explore the potential sale
of its generation assets to a third party, which could occur as
early as 2014. DP&L contends that it might be capable of
selling its generation assets to a third party in 2014, but it
cannot transfer them to an affiliate before 2017. Further,
DP&L argues that it is still unclear whether a sale to a third
party can be accompiished in 2014, but if a sale does not
occu.r, then the generation assets cannot be transferred to an
affiliate before 2017 without additional financial resources.

DP&L argues that there are three main points regarding the
potential transfer of its generation assets to an affiliate. First,
DP&L does not know whether a third party will be willing
to purchase the assets. Second, the reason that DP&L might
be able to transfer the assets as part of a third party sale as
early as 2014, but cannot transfer to an affiliate so early, is
because a third party might be willing to purchase the assets
at a price that would enable DP&L to offset costs of releasing
generation assets from the Company's mortgage and enable
the Company to restructure its debt. Third, the statements

-4-
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made by DP&L's witnesses at hearing were true then as they
are now; DP&L cannot transfer its generation assets to an
affcliate before 2017.

IEU-Ohio argues in its memorandum contra the application
for rehearing that the Com.mi;ssion's decision to order DP&L
to divest its generation assets was not unlawful and that a
miscomrnunicatiort is insufficient grounds for granting
rehearing. Further, IELJ-Qhio asserts that even if the
Commission's decision resulted from a miscomrnunication,
DP&L has not demonstrated that the rniscommunication led
to an unreasonable result. Similarly, C?CC argues that the
Coznmmi.ssion's decision was both lawful and reasonable, and
that divestment of DP&L's generation assets is long overdue.

(12) The Coinmission finds that rehearing on DP&L's second
assignment of error should be granted. The Commission
notes that market conditions are inherently unpredictable
and subject to significant fluctuations over time. We intend
to provide DP&L with the flexibility to transfer its
generation assets to an affiliate or to a third-party while
retaining our oversight over the divestiture as provided by
R.C. 4928.17(E). At the hearing in this case, DP&L witnesses
testified that there are terms and conditions in certain bonds
that significantly impede upon its ability to transfer its
generation assets to an affiliate before September 1, 2016,
and, due to adverse market conditions, DP&L will not have
sufficient cash flow to refinance the bonds before 2017.
DP&L Ex. 16A at 2-4; Tr. Vol. I at 260-262. Tr. Vol. III at 800-
805; Tr. Vol. V at 1148-1150; Tr. Vol. XI at 2897. Therefore, a
modified deadline of January 1, 2017, for the asset
divestiture should alleviate any existing obstacles regarding
the terms and conditions in DP&L's bonds and its ability to
refinance such bonds. Further, a deadline of January 1, 2017,
should allow DP&L to obtain terms and conditions to divest
its generation assets while ensuring that the assets are
divested during the period of this electric security plan. The
Commission will review the specific terms and
conditions of any proposed generation asset divestiture in
DP&L's generation asset divestiture proceeding. In re The
Dayton Power and Light Co., Case No. 13-2420-EL-UNC.
Accordingly, the Commission will modify our decision in
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the Second Entry on Rehearing and direct DP&L to divest its
generation assets no later than January 1, 2017.

(13) IEU-Ohiv asserts in its first assignment of error tha.t the
Coxnxnission failed to identify the findings of fact for its
decision that there are qualitative, nonquantifiable benefits
of the ESP that make it more favorable in the aggregate than
the expected results that would otherwise apply under
R.C. 4928.142.

DP&L argues in its memorandum contra the application for
rehearing that the Caminission should reject IEU-Ohio's
argument because the Commission denied rehearing on this
assignment of error in its Second Entry on Rehearing and the
Corn.rnission has already identified the non-quantifiable
benefits of the ESP. Additionally, DP&L asserts that the
Comrnission cannot quantify a non-quantifiable benefit.
DP&L also notes that R.C. 4928.143(C)(1) requires that the
Cosnuussion consider whether the ESP is more favorable in
the aggregate, which means the Comnzission must consider
more than just price in determining whether an ESP should
be modified.

(14) The Commi.ssion finds that rehearing on IEU-Ohio's first
assignment of error should be denied as procedurally
improper. In its application for rehearing filed on October 4,
2013, IEU-Ohio sought rehearing on the Commission s
determinat.ion that the qualitative benefits of the ESP
outweighed the quantitative analysis. The Commission
thoroughly addressed LEU-Ohio's arguments and denied
rehearing on this assignment of error in the Second Entry on
Rehearing. Second Entry on Rehearing at 28-29. In its
April 17, 2014, application for rehearing, IEU-Ohio simply
recasts, with slight alterations, its arguments raised in its
prior application for rehearing. R.C. 49+63.10 does not allow
parties to have "two bites at the apple" or to file rehearing
upon rehearing of the same issue. In re Ohio Power Company
and Ormet Primary Aluminum Corporation, Case Nos. 96-999-
EL-AEC et al., Second Entry on Rehearing (Sept. 13, 2006) at
3-4. IEU-Ohio simply seeks rehearing of the same issue
N,,Thich was raised in its prior application for rehearing and
denied by the Commission.

-6-
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The Comm.ission notes, however, that, even if the arguments
raised by JEU-Ohio and were not procedurally improper,
IEU-Ohio has not demonstrated that the Comrnission has
violated R.C. 4903.09. The Supreme Court of Ohio has held
that three things must be shown by a party to estabEsh a
violation of R.C. 4903.09: first, that the Car.nmission initialIy
failed to explain a material matter; second, that the party
brought that failure to the Commission's attention through
an application for rehearing; and third, that the Commission
still failed to explain itself. In re C.olum&us S. Power Co., 128
Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, T71. The
Commission fully explained that the qualitative benefits of
the ESP outweighed the quantitative analysis in our Order
issued on September 4, 2013. Order at 50-52. The
Commission further explained our determination in the
Second Entry on Rehearing. Second Entry on Rehearing at
28-29. TEU-Ohio has not met either the first prong or the
third prong of the Court's test for a vzolation of R.C. 4903.09.

(15) OEG, IEU-Ohio, and OCC each argue that it is unreasonable
for DP&L to collect the SSR after divestiture occurs. OEG
argues as its sole assignment of error that DP&L does not
need to continue collecting SSR revenues from customers in
order to remain financially viable after its generation
business is transferred to another entity because DP&L will
become solely a transrYLission and distribution tltlhty that is
already receiving sufficient revenue. Further, OEG contends
that the Commission contemplated in the Order that SSR
and SSR-E revenues were only to ensure that DP&L could
provide adequate, reliable, and safe retail electric service
until it divests its generation assets. Order at 51. OEG
argues that the Cornsnission was correct to find that the SSR
should only apply until DP&L's generation assets are
divested. Since the Comaz.ission has recognized that DP&L
may be capable of divesting its generation assets sooner, and
since the Commission subsequently ordered DP&L to divest
the assets sooner, OEG asserts that the Commission should
not permit DP&L to collect SSR revenues beyond when it
divests its generation assets.

-7-
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because it fails to term.inate the authorization of the SSR no
later than January 1, 2016, the deadtine the Comxnission
imposed by which DP&L's generation assets must be
transferred. Moreover, in its fourth assigrunent of error,
IEIU-Ohio alleges that that the Second Entry on Rehearing
was unreasonable because it fails to terminate the
authorization of the SSR-E due to the Commission's order
that DP&L transfer generation assets by January 1, 2016.
IEU-0hio and OEG argue that the alleged tiireat to DP&L's
financial integrity resulted from the reduced revenue DP&L
was realizing from its competitive generation resources.
According to IEU-Ohio and OEG, after DP&L divests zts
competitive generation resources, the threat to DI'&L's
financial Yntegrrity wi11 be rernoved and the SSR and SSR-E
will no longer be needed.

OC asserts that the Conunissaon's Second Entry on
Rehearing violates R.C. 4903,09 because the Commission
failed to present findings of fact and the reasons prompting
its decision to permit DP&L to charge customers the SSR and
SSR-E after the Company divests its generation assets. OCC
contends that the Conrmission's decision to require DP&L to
divest its generation assets by January 1, 2016, removed any
justification for charging the SSR, or SSR-E, after divestiture.
Therefore, OCC argues that the Commission erred in not
ending the SSR and SSR-E with divestiture, and failed to set
forth the Comznission`s reasons for not ending or
terminating the SSR and SSR-E.

DP&L argues in its memo contra the applications for
rehearing that the Commission should restore the original
generation asset divestiture date to May 31, 2017. However,
DP&L asserts that if the Commission does not restore the
original generation asset divestiture date, then the
Comnv.ssion should deny rehearing and not accelerate
termination or eLvnination of the SSR or SSR-E. DP&L
contends that without the SSR or SSR-E, it would earn
unreasonably low returns on equity (ROE). Even if it divests
its generation assets, DP&L contends that divestiture will
not eliminate the threats to DP&L's financial integrity.
SpecificaIly, DP&L argues that it will need the SSR and
SSR-E to pay remaining debt that may exist from the transfer
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or sale of the generation assets. DP&L also argues that
continuing the SSR and SSR-E after the deadline for DP&L to
transfer its generation assets is consistent with Commission
precedent.

(16) The Commission finds that rehearing on the assignments of
error raised by OEG, IEU-©hio, and OCC should be d^n.ied.
In light of our decision above to modify our ruling in the
Second Entry on Rehearing and to establish January 1, 2017,
as the deadline for DP&L to divest its generation assets, the
assignrnents of error raised by JEU-Ohio, OEG, and OOCC are
moot.

However, the Comxni.ssxon also notes that arguments raised
by OEG, IEU-Ohio and C7CC rest on the false preinise that
the SSR and SSR-E are generation-related charges intended
to maintain the financial integrity of DP&L's generation
business. As the Commission has previously noted, the SSR
and SSR-E axe financial integrity charges intended to
maintain the financial integrity of the entire company, not
just the generation business. flrder at 21-22; Second Entry
on Rehearing at 3. Therefore, when DP&L does, in fact,
divest the generation assets, it does not necessarily follow
that the SSR or the SSR-E must end. Instead, the structure of
the SSR-E, and the conditions regarding its possible
implementation, will ensure that, if the generation assets
have been divested, DP&L must demonstrate a continuing
need for a stability rider. If DP&L cannot demonstrate a
need for the stability rider, the SSR-E will not be
impleinented. The Commissi.o.n further notes that our
treatment of the SSR and the SSR-E is consistent with the
treatment of stability riders approved for other electric
utilities. Both AEP Ohio and Dukt- were permitted to
continue to recover stability riders authorized under
R.C.4928.143{B}(2)(d) after divestiture of their generation
assets. In re Columbus Southern Power Co. and Ohio Power Co.,
Case No. 11-346-EL-SSO, et al., Entry on Rehearing
(January 30, 2013) at 26-27; In re Duke Energy Ohio, Inc.,
Case No. 11-3549-EL-SSO, et at., Opinion and Order
(November 22,2011) at 13, 21.

-9-

(17) IEU-Ohio claims in its second assignment of error, and OCC
claims in its third assignment of error that the Order and the



12-426-EL-SSO, et al.

Second Entry on Rehearing are unlawful because they
authorize transition revenue or equivalent revenue in
violation of R.C. 4928.38. IELI-OIhio asserts that DP&L has
confirmed that the SSR and SSR-E are mechanisms that will
provide DP&L transition revenue, or its equivalent, because
in DP&.L's Supplemental Application in Case No. 13-2420-
EL-UNC, DP&L indicated that the SSR will be needed by the
distribution and transrnission utility to pay any remairning
debt that may not transfer with the generation assets. In re
T'he Daytorr Power and Light Co., Case No, 13-2420-EL-UNC,
Supplemental Application (February 25, 2014) at 2.

Similarly, OCC argues that the Commission is precluded
from authorizing DP&L to collect additional transition
revenues or any equivalent revenues pursuant to
R.C.4928.38. OCC concedes that the Commission has
already addressed that the SSR and SSR-E are not transition
charges or their equivalent, but OCC contends that the
Commission presented a new rationale in its Second Entry
on Rehearing. OCC avers that in the Second Entry on
Rehearing the Commission found that the SSR and SSR-E
were not cost-based charges. However, OCC contends that
the SSR and SSR-E are cost-based charges that produce
revenues that allow DP&L to maintain its financial integrity
by enabling it to pay calculated costs, as well as its cost of
capital.

DP&L argues in its memorandum contra the applications for
rehearing that the Commission has already denied rehearing
on this assign.ment of error. DP&L asserts that the SSR
and SSR-E are not cost-based charges and that
R.C. 4928.143(B)(2)(d) is the later-enacted statute.

(18) The Commission notes that we fully explained in the Order
that the SSR is not a transition charge and that authorizing
the SSR is not the equivalent of authorizing transition
revenue. Order at 19-22. IEU-C7hio and OCC sought
rehearing of this determination in their applications for
rehearing filed on October 4, 2013. The Cornmission denied
rehearing, once again finding that the SSR does not meet the
statutory definition of a transition charge contained in
R.C. 4928.39. Second Entry on Rehearing at 5-6. IEU-Ohio
and OCC now seek rehearing on the same issue for which
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the Cominission has already denied rehearing. As we noted
above, R.C. 4903.10 does not allow parties to file rehearing
upon rehearing of the same issue. In re Ohio Power Co. and
Ormet Primary Aluminum Corp., Case Nos. 96-999-EL-AEC
et al., Second Eniry on Rehearing (Sept. 13, 2006) at 3-4.
Therefore, the Commission finds that rehearing on the
assignments of error raised by IEU-Ohio and OCC should be
denied as procedurally improper.

(19) IEU-Ohio, in its fifth assignment of error, and 4CC, in its
second assignment of error, assert that the Cornanission's
Second Entry on Rehearing is unreasonable because it failed
to reduce the amount of the SSR-E, even though the term of
the SSR-E was reduced. IEU-Ohio and OCC argue that the
five month SSR-E cap was derived from the monthIy SSR
amount, which was approximately $9.167 miIiion. Since the
Commission decreased the term of the SSR-E from five
months to four months, they argue the Commission should
decrease the SSR-E cap from $45.8 mull.ion to $36.66 mi.l.lion.

(20} The Commission finds that rehearing on the assignment of
error raised by IEU-Ohio and CCC should be denied.
Because the SSR-E is a financial integrity charge rather than
a generation-related charge, the Commission established the
date for the SSR-E to end prior to the end of the ESP solely in
order to ensure that DP&L would not continue to collect the
SSR-E in the event a new SSO was not established at the end
of the ESP te.ran. The Commission did not intend on
reducing the cap on the SSR-E. The amount of the SSR-E is
not contingent upon the period of coIlection, as IEU-Qhio
and C►CC rn.istakenly infer. The amount of the SSR-E is
based upon the term of the ESP. The ESP will be in effect for
41 months, the final five months of which were used to
determine the prorated amount for the cap on the SSR-E.

Further, the Comnnission notes that the $45.8 rnillion merely
represents a cap on the SSR-E_ DP&L will need to
demonstrate the financial need for SSR-E to be authorized by
the Commission so that the Company may be able to
continue to provide stable and reliable retail electric service.
DP&L must also satisfy the additional conditions for the
SSR-E established by the Commission. Moreover, we note
that, if DP&L files an application to recover an SSR-E
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amou.nt, IEU-Ohio, OCC and other intervenors will have a
full and fair opportunity to present their arguments on the
proper amount to be authorized at that time. Accordingly,
rehearing on IEU-Ohio's assignment of error is denied.

It is, therefore,

_12_

ORDERED, That the applications for rehearing filed by C?CC, IEIJ-Ohio, and
OEG, be denied, as set forth above. It is, further,

ORDERED, That the application for rehearing filed by DP&L be granted in part
and denied in part, as set forth above. It is, further,

ORDERED, That a copy of this Fourth Entry on Rehearing be served upon all
parties of record.

Steven D. Lesser

M. Beth Trombold

GAPrBAM/sc

Entered in the ]ournal.

JUN 0 4 2014

^'`^ b^ ^yte^P

Asim Z. Haque

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )

Dayton Power and Light Company to ) Case No. 12-426-EL-SSO
Establish a Standard Service Offer in the )
Form of an Electric Security Plan. )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case No.12-427 EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting Authority. )

In the Matter of the Application of Tlie )
Dayton Power and Light Company for ) Case No.12-429-EL-WVR
Waiver of Certain Comnu.ssion Rules. )

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No. 12-672-EL-RDR
Establish Tariff Riders. )

FIFTH ENTRY ON REHEARING

The Comnnission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in R.C. 4905.02, and, as such, is subject to the
jurisdiction of this Commission

(2) On September 4, 2013, the Corrunission issued its Opsnion and
Order (Order), approving DP&L's proposed electric security
plan (ESP), with certain modifications. On September 6, 2014,
the Commission issued an Entry Nunc Pro Tunc modifying
the Order.

(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Conunission proceeding may apply for
rehearing with respect to any matters determined by the
Commission, within 30 days of the entry of the order upon the
Commzsslon's aournal.
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(4) On October 4, 2013, Ohio Partners for Affordable Energy and
Edgemont Neighborhood Coalition (OPAE/Edgemont), the
Ohio Consumers' Counsel (OCC), Industrial Energy Users--
Ohio (IEU-Ohio), FirstEnergy Solutioans Corp. (FES), the Ohio
Hospital Association (OHA), Ohio Energy Group (OEG), the
Kroger Co. (Kroger), and DP&L. filed applications for
rehearing. On October 31, 2013, memoranda contra the
applications for rehearing were filed by FES, OCC, DP&L,
OEG, the Retail Energy Supply Association (RESA), Kroger,
IEU-Ohio, and the City of Dayton.

(5) On October 23, 2013, the Cozxn-tission issued an Entry on
Rehearing granting rehearing for further consideration of the
matters specified in the applications for rehearing. The
Commission also denied two assignments of error filed by
DP&L and FES, and ordered DP&L to conduct the initial
auction for standard service offer load under the ESl'.

(6) On March 19, 2014, the Comm.ission issued a Second Entrv on
Rehearing granting, in part, and denying, in part, the
applications for rehearing filed by OCC, FES, Kroger, and
DP&L. Additionally, the Commission's Second Entry on
Rehearing denied the applications for rehearing filed by
OPAE/ Edgemont, IEU-Ohio, OHA, and OEG.

(7) On April 17, 2014, TEU-Ohio and OEG filed second
applications for rehearing, and, on April 18, 4014, DP&L and
OCC filed their second applicatiores for rehearing. On
ApriI28, 2014, IEU-Ohio, DP&L, OCC, and DP&L filed
memoranda contra the second applications for rehearing.

(8) Thereafter, on May 7, 2014, the Commission issued aThird
Entry on Rehearing granting reheaxing for further
consideration of the matters specified in the applications for
rehearing, and, on June 4, 2014, the Commission issued its
Fourth Entry on Rehearing. In its Fourth Entry on Rehearing,
the Commission denied the applications for rehearing filed by
OCC, IEU-Ohio, and OEG, and granfed, in part, and denied,
in part, the applica.tzon for rehearing filed by DP&L.

(9) On july 1, 2014, OCC filed a third application for rehearing.
Subsequently, on July 11, 2014, DP&L filed a ;mennorandum
contra the third application for rehearing filed by OCC..
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(10) The Corn.mission has now reviewed and considered the
assignments of error raised in OCC's third application for
rehearing. Any arguments on rehearing not specifically
discussed herein have been thoroughly and adequately
considered by the Commission and are hereby denied. The
Comunission will address the merits of the OCC's third
application for rehearing below,

(11) In its first and only assignznent of error, OCC argues that the
Commission unreasonably and unlawfully erred in granting
rehearing in DPBfL`s second application for rehearing because
DP&L's second application for rehearing was defective. DCC
arb es that the Supreme Court has ruled that setting forth
specific grounds for rehearing is a jurisdictional prerequisite
for review and that an issue is waived by not setting it forth in
its application for rehearing. Ohio Consumers' Counsel v. Pub.
l.ItiI. Comm., 114 Ohio St.3d 340, 349, 2007-flhio-4276. OCC
claims that the Conumission followed this precedent in two
recent cases involving water utilities. In re Aqua Ohio, Inc.,
Case No. 08-1125-YVW-UNC, Entry on Rehearing (October 14,
2009) (Aqua Ohio) at 5; Xn re Ohio AmeY%can Water Co., Case No.
09-391-WS•AIR, Entry on Rehearing (June 23, 2010) (Ohio
American Water) at 2. OCC alleges that DP&L's second
application for rehearing did not include the words
"uniawful" and "unreasonabl.e,•` and that an application for
rehearing that does not allege that a ComTnission Order is
unl.awful or unreasonable does not comply with R.C. 4903.I0
or Ohio Adm.Code 4901-1-35. Further, OCC alleges that
DP&L's memorandum in support of its application for
rehearing cannot cure the application`s failu-te to comply with
R.C. 4903.10 and Ohio Adm.Code 4901-1-35.

DP&L asserts in its memorandu.rn contra that its application
for rehearing complied with the specificity requirement of
R.C. 4903.10 and Ohio Adm.Code 4901-1-35 by identifying the
specific matters on which it sought rehearing. DP&L argues
that the cases cited by OCC are distinguishable from the
present case or do not support OCCs position. Additionally,
DP&L argues that, pursuant to R.C. 4903.10(B), the
Commission had the authority to modify or abrogate its
Second Entry on Rehearing if it was of the opinion that the
Second Entry on Rehearing was in any respect unjust or
unwarranted. Finally, DP&L points out that OCC already
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raised this assigni.nent of error in its rnemorandum contra to
DP&L's application for rehearing, and that by gra-nting
DP&L's application for rehearing the Commission has already
denied OCC's arguments. Accordingly, DP&L requests that
the Commission deny rehearing on DP&L's present
application for rehearing.

(12) The Cornrnission finds that rehearing on the assignment of
error raised by OCC should be denied. R.C. 4903.10 requires
that an application for rehearing "shall be in writing and shall
set forth specifically the ground or grounds on which the
applicant considers the order to be unreasonable or
unlawful." DP&L's second application for rehearing stated it
was seeking rehearing on two specifically enumerated
grounds. The grounds upon which DP&L sought rehearing
and the relief requested were clearly set forth with specificity
and detail. The Comrn.ission notes that DP&L did not use the
exact words "unreasonabie'° or "unlawful" in its application
for rehearing. However, we find that, when the application
for rehearing has specifically set forth, in detail, the grounds
upon which rehearing is sought and the relief requested, the
absence of the words "unreasonable" or "unlawful" alone
does not violate either R.C. 4903.10 or Ohio Adm.Code 4901-
1-35. Therefore, -we find that DP&L complied with the plain
language of R.C. 4903.10 and Ohio Adm.Code 4901-1-35.

Additionally, we note that this case is distinguishable from
the cases cited by OCC in its third application for rehearing.
In Ohio American Water, the application for rehearing filed by
C.Ohio American Water did not enumerate or provide detailed
grounds on wMch Ohio American sought rehearing. Ohio
American Water at 2. Likewise, in Aqua Ohio, Aqua Ohio filed
an application for rehearing without specifying or detailing
the grounds on which it was requesting rehearing in the
actual application for rehearing; instead, the grounds for
rehearing were included in the memorandum in support of
the application for rehearing, which the Comixiission found
was insufficient to substantiaIly comply with the R.C. 4903.10
and Ohio Adm.Code 4901-1-35. Aqua Ohio at 5. However, in
the present case, DP&L stated the specific, detailed grounds
for rehearing in its second application for rehearing as well as
the accompanying memorandum in support. Accordingly,

-4-
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we find that DP&L satisfied the requirements under R.C.
4903.10 and Ohio Adm.Code 4901-1-35.

It is, therefore,

_5-

ORDERED, That the application for rehearing filed by C}CC be denied, as set forth
above. It is, further,

ORDERED, That a copy of this Fifth Entry on Rehearing be served upon al:I parties
of record.

THE PUBLIC UTILITIES COMNIISSION OF OHIO

Thomas Johnson, Chairxn ;

Steven D. Lesser Lynn Sl y

M. Beth Tromboid

BAM/GAP/sc

Entered in the journal

IJL ^3 2V
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-6^J1,rWe-a.P

Asizn Z. Haque

Barcy F. McNeal
Secretary
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Counsel for Appellant

Industrial Energy Users-Ohio
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William L. Wright (Reg. No. 0018010)
Section Chief, Public Utilities Section
Thomas McNamee (Reg. No. 0017352)
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Public Utilities Commission of Ohio
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