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LN THE SUPREME COURT OF OHIO

STATE EX REL,
CLAUGUS FAMILY FARM, L.P.,

Relator,

vs.

SEVENTH DISTRICT COURT OF
AP>Q''EAI.S, ET AL.,

Respondents.

CASE NO. 14-0423

ORIGINAL ACTION IN
PROHIBITION AND MANDAMUS

iNTERVENING RESPONDENT BE+CK ENERGY CORPORATION'S
NOTICE OF MOOTNESS AND MgTION FOR ST.A^.'

Intervening Respondent, Beck Energy Corporation ("Beck Energy"}, files this

Notice of Mootness and Motion for Stay followi.ng the Seventh District Court of Appeals' recent

decision in Hupp v. Beck Energy Corp., Monroe Case Nos. 12 MO 6, 13 MO 2, 13 MO 3, 13

MO 11, 2014-Ohio-4225, attached as Exhibit A. The Hupp decision renders moot Relator,

Claugus Family Farm, L.P.'s ("Relator"), Civ.R. 23(B)(2) class certification and membership

issues argued in its Merit Brief in support of its Complaint in Prohibition and Mandamus.

Beck Energy also moves for a stay since the Hupp Plaintiffs intend to appeal the

Seventh District Court of Appeals' decision and any issues raised in this original action may be

00953508-1/22585.00-0072



addressed by the Court if it decides to exercise jurisdiction and accept the HW Plaintiffs'

appeal.

1. FACTUAL BACKGROUND

The underlying action giving rise to Relator's Complaint in Prohibition and

Mandamus commenced when four individuals filed a declaratory judglnent and quiet title action,

against Beck Energy, asking the Monroe County Court of Common Pleas to declare their GT83

Leases they entered into with Beck Energy void and to quiet title in their favor. (Intervening

Respondent Beck Energy's Evidence, Affidavit of Zurakowski, Exhibit B(F)) By way of

summary judgment, the trial court granted the requested declaratory relief finding the GT83

Leases void ab initio. (Id., Exhibit B(4)) Beck Energy appealed the trial court's decision to the

Seventh District Court of Appeals.

After obtaining judgment in their favor, plaintiffs moved to certify a class action

under Civ.R. 23(B)(2). (Id., Exhibit B(5)) Beck Energy filed a motion to toll the leases of the

named plaintiffs. (Id., Exhibit B(9)) The trial court eventually certified a (B)(2) class consisting

of all Ohio lessors who executed a GT83 Lease with Beck Energy, where Beck Energy had

neither drilled nor prepared to drill a well, nor included the property in a drilling unit. (Id.,

Exhibit 13) Beck Energy fited a second motion to toll, this time asking the trrial court to toll the

leases of the named plaintiffs and the class action members. (Id., Exhibit 16) The trial court

declined to do so and tolled only the leases of the named plaintiffs representing the class. (Id.,

Exhibit 17)

In order to prevent the Civ.R. 23(B)(2) class members' GT83 Leases from

expiring while its appeal was pending, Beck Energy filed a motion to toll the (B)(2) class

members' leases in the Seventh District Court of Appeals. (Id., Exhibit 19) The court of appeals

granted Beck Energy's requested relief tolling the leases of the class members, from the date

00953508-1l22585.04-0072 2



Beck Energy first moved to toll the GT83 Leases, until the court decided the pending appeal and,

in case of an appeal to this Court, until this Court accepts or declines jurisdiction. (Id., Exhibit

21)

On March 18, 2014, Relator filed its Complaint in Prohibition and Mandamus,

against the Seventh District Court of Appeals, claiming its due process rights were violated

because the class was not properly certified, it is not a member of the class, and the court of

appeals violated its due process rights when it granted the tolling order without giving it notice

and an opportunity to opt out.

On April 7, 2014, Beck Energy moved to intervene as a Respondent and filed a

Motion to Dismiss. On September 3, 2014, this Court granted Relator's altemative writ, set a

briefing schedule, and allowed Beck Energy to intervene as a Respondent. Thereafter, on

September 26, 2014, three days after the parties filed their evidence in this matter the Seventh

District Court of Appeals issued the Hupp decision finding the trial court properly certified and

defined a Civ.R. 23(B)(2) class. On October 3, 2014, Relator filed its Merit Brief. Beck

Energy's Brief on the Merits is due October 23, 2014.

II. GU EN'I'

A. Relator's class certification a ments are moot.

The Seventh District Court of Appeals' Hupp decision renders Realtor's

arguments regarding class certification and membership moot. The court of appeals addressed

the class certification issue in the Hupp decision, ultimately concluding the trial court properly

certified a Civ.R. 23(B)(2) class. In doing so, the court addressed the following issues pertinent

to class certification and held as follows:

(1) "While not the better practice [certifying a class action after a

decision on the merits], the trial court did not abuse its discretion

00953508-1122585.00-0072 3



in certifying a Civ.R. 23(B)(2) class after ruling on the merits.

There was no prayer for monetary damages, only declaratory and

quiet title relief were sought, and prospective class members under

subsection (B)(2) are not entitled to notice and cannot opt-out of

the class." Hupp, supra, at^, 59.

(2) "[T]he trial court did not abuse its discretion by failing to hold

a hearing on class certification." Id. at Tj67.

(3) "[T]he trial court did not abuse its discretion by defining the

class as all Ohio lessors who executed a Form G&T 831.ea.se with

Beck, where Beck had neither drilled nor prepared to drill a well,

nor included the property in a drilling unit." Id, at ¶76.

Although the Hupp Plaintiffs have expressed their intent to appeal the court of

appeals' decision to this Court (see Plaintiffs' Response to Defendant's Motion for Leave to File

Motion for Summary rudgment, Oct. 14, 2014, attached hereto as Exhibit B), the issue of

whether the matter was properly certified as a Civ.R. 23(B)(2) class will not be challenged on

appeal since the Hupp Plaintiffs requested the (B)(2) certification in the first place.

For this reason, there is also no longer a dispute concerning whether Relator is a

member of the Civ.R. 23(B)(2) class. The Seventh District Court of Appeals affirmed the trial

court's definition of the (B)(2) class. Hupp, supra, at176. Relator satisfies the class def nition

since it is an Ohio lessor that executed aGT$3 Lease with Beck Energy, and Beck Energy has

not drilled nor prepared to drill a well, nor included Relator's property in a drilling unit. Relator

admits this fact. See Relator's Complaint in Prohibition and Mandamus,Tb, 122; Memorandum
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in Support of Complaint in Prohibition and Mandamus, pp. 2-3, 8; Relator's Evidence, Claugus's

Affidavit, ¶14, Relator's Merit Brief, p. 33.

Because the class certification issue is a valid, final judgment that will not be

challenged on appeal, the Seventh District Court of Appeals' decision finding the trial court

properly certified the class under Civ.R. 23(B)(2) stands. Therefore, Relator's arguments

concerning class certification and whether it is a proper class member are moot.

Further, to allow Claugus to challenge the issue of class certification, outside of

the class action, defeats the purpose of certifying the classl and contravenes the mootness

doctrine. This Court explained in Miner v, Witt, 82 Ohio St. 237, 92 N.E. 21 (1910):

"The duty of this court, as of every other judicial tribunal, is to

decide actual controversies by a judgrnent which can be carried

into effect, and not to give opinions upon moot questions or

abstract propositions, or to declare principles or rules of law which

cannot affect the matter in issue in the case before it. It necessarily

follows that when, pending an appeal from the judgment of a lower

court and without any fault of the defendant, an event occurs which

renders it impossible for this court, if it should decide the case in

favor of the plaintiff, to grant him any effectual relief whatever, the

court will not proceed to a formal judgrnent, but will dismiss the

appeal.°'

Id. at 238-239.

1 The class action is an invention of equity. Ritt v. Billy Btankr Bnts., 171 Ohio App.3d 204, 2007-Ohio-1 695,
870 N.E.2d 212, ¶ 32 (8th Dist.). Indeed, the purpose of allowing class actions is "to enable numerous persons who
have small claims that might not be worth litigating in individual actions to combine their resources and bring an
action to vindicate their collective rights." Id. at T 56.
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Thus, "[w]hen the issues in an action become moot, the court does not refuse to

hear the issues in the case because it has lost its right or jurisdiction to do so, but because, as

stated in Mills v. Green, 159 U.S. 651, 16 S.Ct. 132, 133, 40 L.Ed. 293, which is cited in the

opinion in Miner v. Witt, supra, courts `decide actual controversies by a judgment which can be

carried into effect, and not to give opinions upon moot questions or abstract propositions.' "

rzck v. Youngstown Sheet & Tube Co., 46 Ohio App. 253, 257, 188 N.E. 514 (7th Dist.1932).

Therefore, Relator's due process arguments are moot to the extent they are based on its claim

that the trial court improperly certified a Civ.R. 23(B)(2) class action or that it is not a member of

the Rule (B)(2) class.

B. 1Relatur"s Consolaint an Pa-ol&tion and Mandamus should be staved

Additionally, Beck Energy asks the Court to issue a stay in this matter while the

Court determines whether to grant jurisdiction to hear the Hupp Plaintiffs' appeal and, if the

appeal is accepted, to continue the stay until the Court renders a decision in the Hupp litigation.

Beck Energy requests a stay because Relator, as a proper Civ.R. 23(B)(2) class member, should

not be permitted to seek relief outside of the class action while the class continues to pursue

relief through the appellate process.

Relator can raise its concerns to this Court if the Court decides to exercise

jurisdiction in the Hupp Plaintiffs' appeal, through class counsel. Asking the Court to step in at

this time, on Relator's behalf, is unfair to the Hupp Plaintiffs. As a class member, Relator should

not be permitted to single itself out from the Civ.R. 23(B)(2) class in order to receive special

relief on issues that may potentially impact the class as a whole should the Court decide to

exercise jurisdiction and accept the Hupp Plaintiff s appeal. For this reason, Beck Energy asks

the Court to issue a stay while the Hupp Plaintiffs appeal to this Court and, if the Court decides
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to exercise jurisdiction, wait to decide the merits of Relator's original action until the merits of

the Hupp Plaintiffs' appeal are determined.

III. Cf3N+CLUgIGN,

Relator is a member of a properly certified Civ.R. 23(B)(2) class. Based on the

recent decision, from the Seventh District Court of Appeals, in the Hupp litigation, Relator's

arguments alleging the class was not properly certified as a Civ.R. 23(B)(2) class and that it is

not a member of the class are moot and should not be considered by this Conrt. In addition to

applying the mootness doctrine to Relator's arguments concerning class certification and

membership, Beck Energy also asks the Court to stay this matter while it determines whether to

exercise jurisdiction over the Hupp Plaintiffs' appeal and, in the event it does, until it decides the

merits of that appeal.

Respectfully submitted,

Scott M. Zurak.owslW(0069040),
COUNSEL OF RECORD

l7
William G. Williams (0013107),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P.A.
4775 Munson Street NW/PO Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski@,kwgd.com; bwilliams^c,^kwgd.com;
gwatts@kwgd.com; acarver(cr^^kwgd.com
Counsel far Intervening Respondent Beck Energy
Corporation
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SEVENTH DISTRICT
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PLAINTIFFS-APPELLEES,

-VS-

CASE NOS. 12 MO fi
13 MO 2
13 MO 3
13 MO 11

BECK ENERGY CORPORATION,

DE FEN DANT-APPELLANT.
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XTO ENERGY, INC.,

PROPOSED
INTERVENOR/APPELLANT.

CHARACTER OF PROCEEDINGS:

OPINION

Civil Appeals from Monroe County
Common Pleas Court,
Case No. 2011-345.

JUDGMENT:

JUDGES:
Hon. Mary DeGenaro
Hon. Gene Donofrio
Hon. Joseph J. Vukovich

Case Nos. 12M06, 13M03 & 13M011
Affirmed in Part and Reversed in Part
and Remanded.

Case No. 13M02
Appeal Dismissed as Moot.

Dated: September 26, 2014
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[Cite as Hupp v. Beck Ener,gy Corp., 2014-Ohio-4255.1
DeGenaro, P.J.

{11} Defendant-Appellant, Beck Energy Corp. (Beck), appeals the July 31,

2012, February 8, 2013 and June 10, 2013 judgments of the Monroe County Court of

Common Pleas. Plaintiffs-Appellees are six named Monroe County oil and gas

lessors (the named plaintiffs), together with a class of similarly situated Ohio lessors.

Appellees, when referred to collectively herein, will be called "the Landowners."

Respectively, these three appealed judgments: (1) granted summary judgment in favor

of the named plaintifFs; (2) granted the named plaintiffs' motion for class certification;

and (3) more specifically defined the class, pursuant to a limited remand order from

this court. These judgments generated three appeals: Case Nos. 12M06, 13M03 and

13M011.

{12} Proposed Intervenor-Appellant, XTO Energy, Inc. (XTO), appeals the

February 8, 2013 judgment of the Monroe County Court of Common Pleas, overruling

its motion to intervene as a defendant, and generated a fourth appeal, Case No.

13M02. All four appeals have been oonsolidated.

{13} In 13M03, Beck argues that the trial court erred by certifying a class

after it granted summary judgment on the merits because it violates the rule against

one-way intervention, as well as by failing to hold a class certiflcation hearing. In

13M011, Beck asserts that the trial court abused its discretion by defining the class

more broadly than that requested in the second amended class action complaint and

motion for class certification. The trial court did not abuse its discretion by certifying

the class after granting summary judgment on the merits because the rule against

one-way intervention does not apply to Civ.R. 23(B)(2) classes. There was sufficient

opportunity for factual development so as to permit a meaningful determinafion

regarding the class action certification, thus rendering a hearing unnecessary. With

regard to class definition, the trrial court has discretion to modify the class, even sua

sponte, and it did not abuse its discretion by defining the class as all Ohio lessors who

executed a Form G&T 83 Lease with Beck, where Beck had neither drilled nor

prepared to drill a well, nor included the property in a drilling unit.

{14} In 12M06, Beck argues that the trial court erred by concluding that the

leases at issue are void against public policy and that Beck violated the implied
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covenant to reasonably develop the leaseholds. The trial court misinterpreted the

pertinent lease provisions and Ohio case law on the subject and erred in concluding

the Lease Is a no-term, perpetual lease that is void ab ini#io as against public policy.

The Lease has a primary and secondary term, it is not perpetual. The trial court

further erred in concluding the Lease was subject to implied covenants and that Beck

breached the implied covenant to reasonably develop. Beck's remaining assignments

of error in 12M06 are moot.

{115} In Case No. 13M02, XTO argues that the trial court abused its

discretion by failing to permit it to intervene in the proceedings. However, In light of

our resolution of Beck's assignments of error, XTO's appeal is moot.

{16} Accordingly, in Case Nos. 12M06, 13M03, and 13M011, the trial court's

class certification and definition judgments are affirmed, and its order granting

summary judgment is reversed and remanded to the triat court for further proceedings,

and Case No. 13M02 is dismissed as moot.

Facts and Procedural History

{17} This case involves class action daims filed by the Landowners as oil and

gas lessors, against Beck, an oil and gas lessee, seeking declaratory judgment and

quiet title. On September 14, 2011, the suit began when a complaint was f:iied in the

Monroe County Court of Common Pleas by four of the Landowners against Beck. On

September 29 and 30, 2011, an amended and then a second amended class action

complaint were filed. The second amended class action complaint removed the

Hupps as plaintifFs, added several named piaintifFs, and asserted the claims as a class

action. Further, the named plaintifFs alleged that they, along with approximately 400

addifiional iandownersllessors in Monroe County, executed essentially identicai oil and

gas leases with Beck, or are successors in interest to said lessors.

{18} The Landowners' Leases with Beck were form leases, known as the

Form G&T 83 Lease, a preprinted oil and gas lease that left blank lines to be

completed for the parties' names, addresses, date of execution, description of the

leasehold, the delay rental term, and the amount of the delay rental payment. The
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Leases provided for a one-eighth (12%) royalty for the Landowners should wells be

drilled and gas and oil produced.

{¶g} Most pertanent to this appeal are two Lease clauses. Paragraph two

contains the habendum clause, which provides that the Lease will continue "for a term

of ten years and so much longer thereafter as oil and gas or their constituents are

produced or are capable of being produced on the premises in paying quantities, in the

judgment of the Lessee, or as the premises shall be operated by the Lessee in the

search for oil or gas ***." Paragraph three, the delay rental clause, provides that the

Lease will terminate if a well was commenced within 12 months of the date of Lease

execution, unless the lessee paid a specified delay rental.

{1110} With regard to the named plaintiffs, they all own property in Monroe

County subject to Form G&T 83 leases. Larry and Lori Hustack are successorro-in-

interest to land encumbered by an oil and gas lease entered into with Beck on August

14, 2008, presenty covering 89.75 acres, with a primary term of ten years and

specifies a delay rental payment of $108.00. Lawrence and Lieselotte Hubbard

entered into a lease agreement with Beck on March 2, 2006, covering 55.06 acres,

with a primary term of ten years and specifies a delay rental payment of $56.00. David

Majors entered into a lease with Beck on October 11, 2005, covering 55 acres, and

has a primary term of ten years and specifies a$55.flt} delay rental payment.

{111} The named ptaintiffs asserted: 1) that the Leases contained terms and

conditions contrary to public policy, because they were allegedly leases in perpetuity

without timely development;. 2) that Beck had failed to prepare to drill or to actually drill

any wells on their property: and 3) that Beck had breached a number of express and

implied covenants including the covenant to reasonably develop the leaseholds. They

asked the trial court to invalidate and declare the Leases void, and to quiet title in the

encumbered real estate. No monetary damages were sought.

{112} In their second amended class action complaint the named plaintiffs

sought certification of the class to be defined as "all landowners/Lessors of land in

Monroe County, Ohio who were lessors under, or who are successors in interest of

Lessors, under a standard form oil and gas lease with Beck Energy Corporation,
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where Beck Energy has neither drilled nor prepared to driit a gas/oii well, nor included

the property in a drilling unit within the time period set forth in paragraph 3 of the lease

or thereafter."

{113} On November 9, 2011, Beck entered into a Purchase and Sale

Agreement with XTO Energy, Inc., to sell the deep rights in the Beck leases, which

covered oil and gas deposits below 3,860 feet, and on December 20, 2011, Beck

assigned those rights to XTO. Beck retained an Qverriding royalty interest in the

Leases, and, notably, agreed "to warrant and defend the title to the Assets hereby

assigned unto Assignee against the claims of any party arising by, through, or under

Assignor, but not othennrise."

{1114} On November 30, 2011, Beck filed a motion to dismiss alleging that the

named piaintifFs' claims must fail because the plaintiffs failed to provide Beck with prior

written notice of breach prior to commencing the lawsuit. The named piaintifl's

opposed the motion, arguing, inter alia, that because the lease was allegedly void at

the time they filed suit, they were not required to provide Beck with notice or an

opportunity to cure prior to bringing the action.

(115) On February 16, 2012, the named plaintiffs filed a motion for summary

judgment. Therein, they argued that the Leases were void as against public policy and

that Beck had breached express and implied covenants in the Leases, including the

covenant to reasonably develop. In support of their mofiion, they attached, inter alia,

affidavits of three of the named plaintiffs, along vsrith assignments and bills of sale for

the deep drilling rights for the Hustack, Hubbard and Majors Leases from Beck to

Exxon Mobil Corporation cIo its affiiiate XTO Energy, Inc. Beck filed a brief in

opposition to summary judgment to which the named plaintiffs replied.

{116} On July 12, 2012, the trial court issued a lengthy decision on the pending

motions. The trial court concluded that the Leases were perpetual in nature and

therefore violate public policy, and that Beck breached the implied covenant to

reasonably develop the land by failing to drill any wells on leasehold properties. For

these reasons, the trial court determined the named piaintiffs were entitled to summary
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judgment and denied Beck's motion to dismiss. The trial court ordered counsel for the

named plaintiffs' to submit a proposed entry joumalizing the decision.

(117} In the meantime, on July 19, 2012, the named plaintiffs filed a motion for

class action certification pursuant to Civ.R. 23(BX2). The motion alleged that all

prerequisites for class action cer'Gf'ication had been met. See Civ.R. 23(A); Civ.R.

23(B)(2). The motion continued to state:

* * * The Beck leases are void on their face as has already been

held by this Court. Accordingly, the Plaintiffs are requesting that a class

be certified of a11 landowners in Ohio who executed feases with Beck

where Beck did not drill a well on their property. The Plaintiffs herein

request a certification from this Court to proceed as a Class Action under

Civ.R. 23(BX2). The feases of the Plaintfffs herein have already been

declared void against public policy, violative of implied covenants and

forfeited.

(Emphasis added.)

(1181 The class action certification motion was accompanied by a motion for

leave to file a third amended class action complaint. Therein the named plaintiffs

sought to expand the class definition to include property owners in all Ohio counties.

{119} Beck opposed the mo#ion for class certification, first arguing that

certification would be an unnecessary expenditure of court resources because the

order granting injunctive or declaratory relief would automatically accrue to similariy

situated landowners. Beck further asserted that the named plaintiffs failed to establish

an identifiable class and that the proposed class definition lacked the requisite

specificity. Finally, Beck contended that the representative parties and their counsel

wili not fairly and adequately protect the interests of the class.

{120} The named plaintiffs subsequently withdrew their motion far leave to fite

a third amended complaint on September 12, 2012. They filed an amended motion for

class certification that same day •,nrhich sought certification of a class consisting of only

Monroe County landowners. Beck opposed the amended class certification motion,
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arguing that class centificaaon would be improper because a trial court must rule on a

request for class certification prior to a decision on the merits so as not to violate the

rule against one-way intervention.

{121} On July 31, 2012, before ruling on the class issues, the trial court issued

a judgment entry granting the named plaintifFs' motion for summary judgment, and

denying Beck's motion to dismiss. The judgment incorporated by reference the

lengthy July 12, 2012 decision. This resulted in an appeal: Case No. 12MO6.

{122} On September 7, 2012, ten months after entering into the Purchase and

Sale agreement for the deep rights In the Beck leases, and almost two months after

summary judgment was granted to the Landowners, third-party XTO filed a motion to

intervene as a party defendant. The Landowners opposed the motion, and on

February 8, 2013, the trial court denied intervention. This spawned an appeal: Case

No. 13M02.

{123} On February 8, 2013, the trial court granted the motion for class

certlfication. The trial court concluded that all prerequisites for class action certificatJon

under Civ.R. 23(A) and (B)(2) had been met. However, the entry did not specifically

define the class. Beck appealed the class action certification judgment, which was

assigned Case No. 13MO3.

{1124} Pursuant to a limited remand from this court, on June 10, 2013, the trial

court issued a judgment defining the class as follows:

"All persons who are lessors of property in the State of Ohio, or who are

successors in interest of said lessors, under a standard form oil and gas

lease with Beck Energy Corporafiion, known as (G&T (83)", [sic] where

Beck Energy Corporation has neither driiled nor prepared to drill a

gas/oil well, nor included the property in a driiling unit, within the time

period set forth in paragraph 3 of said Lease or thereafter."

{125} Beck challenged the trial court's definition of the class in a fourth appeal,
which was assigned Case No. 13MO11. Meanwhile, the trial court denied the named
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plaintrffs' moflon for approval of notice to the class and to establish a method of

service.

{126} On September 26, 2013, we granted Beck's motion for a stay pending

appeal and its motion to toll the terms of the Leases as to Beck and both the named

plaintiffs and the proposed defined class members, commencing on October 1, 2012,

the date Beck Energy first filed a motion in the triai court to toll the terms of the oil and

gas leases in the trial court, ruling that the tolling period would continue "during the

pendency of all appeals in this Court, and in the event of a timely notice of appeal to

the Ohio Supreme Court, until the Ohio Supreme Court accepts or declines

jurisdiction. At the expiration of the tolling pedod, Beck Energy, and any successors

and/or assigns shall have as much time to meet any and ail obligations under the oil

and gas lease(s) as they had as of October 1, 2012."

{127} We will first address the appeals filed by Beclc: the class action issues

raised in 13M03 and 13MO11, and then the issues conceming the trial court's

determination that the Leases are void ab initio raised in 12MO6. Finally, we will

address the denial of XTO's motion to intervene raised in 13M02.

13tYR03 - Class Certification

{128} There are two separate appeals conoeming class action issues. In Case

No. 13M03, Beck appeals the tria{ court's February 8, 2013 decision and order

granting dass action certification. In 13MO11, Beck appeals the trial court's June 10,

2013 order defining the class. Beck assigns four errors in 13MO3, but points out in its

reply brief that assignments of error two and four concem issues that wili be the

subject of 131Uf011.

{129} The second and fourth assignments of error in 13M03 state respectively:

{130} "The triai court abused its discretion when it granted class certification

where it failed to specify the means to determine class membership as required by

Civ.R. 23(CX3)."

{131} "The trial court abused its discretion when it failed to consider the

Amended Motion for Class Certification and instead, granted class certification on a

motion that was no longer pending before the trial court."
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{132} These assignments of error are mooted by the trial court's June 10, 2013

order defining the class and therefore will not be addressed. But before tuming to the

merits of the first and third assignments of error in 13M03 and then to the sole

assignment of error presented by 13M011, a discussion of general class action law in

Ohio is warranted.

General Class Action Law

{1133} "Class certification in Ohio is based upon Civ.R. 23, which is nearly

identical to Fed.R.Civ.P. 23." Lucio v. Safe Auto Ins. Co., 183 Ohio App.3d 849, 2009-

Ohio-4816, 919 N.E.2d 260, ¶13 (7th Dist.). Accordingly, Ohio courts may look to

federal court precedent conceming Fed.R.Civ.P. 23 when presented with class action

issues based upon Civ.R. 23. Stammco, L.L.C. v. dJnited Tel. Co. of Ohio, 136 Ohio

St.3d 231, 2013-Ohio-3019, 994 N.E.2d 408, 118 ("federal law interpreting a federal

rule, while not controlling, is persuasive in interpreting a similar Ohio rule."). It must be

remembered that a class action is " 'an exception to the usual rule that litigation is

conducted by and on behalf of the indlvidual named parties only(.]' " Cullen v. State

Farm Mut. Auto. Ins. Co., 137 Ohio St.3d 373, 377, 2013-Ohio-4733, 999 N.E.2d 614,

¶11, quoting Califano v. Yamasaki, 442 U.S. 682, 700-701, 99 S.Ct. 2545, 61 L.Ed.2d

176 (1979). The party seeking to maintain a class action bears the burden to "

'affirmatively demonstrate his compliance' with Rule 23," Culfen at ¶11, quoting

Comcast Cor,p. v. Behrend, ----- U.S. -, 133 S.Ct. 1426, 1432, 185 L.Ed.2d 515

(2013), quoting Wal-Mart Sttoresf inc. v. Dukes, - U.S. ------, 131 S.Ct. 2541, 2551-

2552, 180 L.Ed.2d 374 (2011).

{134} There are seven prerequisites plaintiffs must establish in order to certify

a class action, and the failure to meet any one of them will defeat certification.

Stammco at ¶19, ¶24. They are as follows:

(1) an identifiable and unambiguous class must exist, (2) the named

representatives of the class must be class members, (3) the class must

be so numerous that joinder of all members of the class is impractical,

(4) there must be questions of law or fact that are common to the class,
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(5) the claims or defenses of the representative parties must be typical

of the claims and defenses of the members of the class, (6) the

representative parties must fairly and adequately protect the interests of

the class, and (7) one of the three requirements of Civ.R. 23(B) must be

satisfied.

Stammco at ¶19, citing Warner v. Waste Mgt., Inc., 36 Ohio St.3d 91, 94-96, 521
N.E.2d 1091 (1988).

{135} With regard to the seventh prerequisite, the named plaintiffs requested

declaratory judgment and quiet title relief, but no money damages, and sought

certification pursuant to subsection (2). Civ.R. 23(B)(2) provides that class actions

may be brought where "the party opposing the class has acted or refused to act on

grounds generally applicable to the class, thereby making appropriate final injunctive

relief or corresponding declaratory relief with respect to the class as a whofe." Civ. R.

23(B)(2). Additionally, courts have held that subsection (BX2) contains two

requirements: "'(1) the class action must seek primarily injunctive relief; and (2) the

class must be cohesive.' " Fowler v. Ohio Edison Co., 7th Dist. No. 07-JE-21, 2008-

Ohio-6587, ¶64, quoting Wilson v. Brush Wellman, inc., 103 Ohio St.3d 538, 2004-

Ohio-5847, 817 N.E.2d 59, ¶13.

(¶36) Class actions brought under Civ.R. 23(B}(2) differ significantly from a

procedural perspective from those brought under Civ.R. 23(B)(3), which applies where

the plaintaff seeks money damages and the trial court finds that class issues

predominate and that a class action is the superior method for adjudicating the

dispute. For example, Civ.R. 23(B)(3) class members are entitled to notice and have

the opportunity to opt-out of the class, while Civ.R. 23(B)(2) class members do not

enjoy those protections. See Dukes at 2558; Civ.R. 23(C)(2}-(3).

{137} To this end, the United States Supreme Court has explained:

The procedural protections attending the (b)(3) class-

predominance, superiority, mandatory notice, and the right to opt out-

are missing from (bX2) not because the Rule considers them
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unnecessary, but because it considers them unnecessary to a (b)(2)

class. When a dass seeks an indivisible injunction benefitting all its

members at once, there is no reason to undertake a case-specific inquiry

into whether class issues predominate or whether class action is a

superior method of adjudicating the dispute. Predominance and

superiority are setF-evident. * * * Similarly, (b)(2) does not require that

class members be given notice and opt-out rights, presumably because

it is thought (rightly or wrongly) that notice has no purpose when the

class is mandatory, and that depriving people of their right to sue in this

manner complies with the Due Process Clause.

Dukes, 131 S.Ct. at 2558-2559.

(1138) With regard to the timing of a class certification ruling, Civ.R. 23(CXI)

provides: "As soon as practicable after the commencement of an action brought as a

class action, the court shall detennine by order whether it is to be so maintained. An

order under this subdivision may be conditional, and may be altered or amended

before the decision on the merits." (Emphasis added.)

{139} Finally, regarding the standard of review, the "trial courk's decision to

certify a class pursuant to Civ.R. 23 is reviewed for abuse of discretion." Lucio at 113.

"An abuse of discretion means an error in judgment involving a decision that is

unreasonable based upon the record; that the appellate court merely may have

reached a dHferent result is not enough." Downie v. Monfgomeryr, 7th Dist. No. 12 CO

43, 2013-Ohio-5552, 150. The trial court's discretion with regard to class certifications

has been described as broad. Marks v. C.P. Chem. Coa, 31 Ohio St.3d 200, 201, 509

N.E.2d 1249, Further, "'[a] finding of abuse of discretion, particuiariy if the trial court

has refused to certify, should be made cautiousiy.' " Stammco at ¶25, quoting Marks

v. C.P. Chem. Co. at 201, 509 N.E.2d 1249. At the same time, a trial court's discretion

in certifying a class is not unfettered; it is restrained by the framework set forth in

Civ. R. 23. Luclo at ¶14.
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Timing of Class Certification

{140} In its first assignment of error in 13MU3, Beck asserts:

{141} "The trial court abused its discretion when it granted Appellees' motion

for class certification where the rigorous analysis mandated by Civ.R. 23 establishes

Appellees' motion and the tnal court's ruling were untimely under Ohio law."

{142} Turning to a preliminary matter, the Landowners claim Beck waived any

right it othenMse may have had to a ruling on class certification before pronouncement

of judgment on the merits by filing a motion to dismiss, and by participating without

objection in scheduling conferences and in the determination of the Landowners'

motion for summary judgment. This argument is meriitess for several reasons.

{143} First, the burden falls on the plaintifFs to move for class certification and

thus it is baseless to fault Beck as the defendant for failing to Insist on certification

sooner. Second, Beck did not expressly acquiesce in the timing of class certification;

in its memo in opposition to the amended motion for class certiflcation, Beck squarely

challenged the timing of class certification. Third, Beck's mofion to dismiss did not call

into question the merits of the case, rather it raised only the narrow procedural issue

that the named plaintiffs failed to provide Beck with prior written notice of breach

before commencing the lawsuit.

{144} Turning to Beck's numerous arguments relating to the timing of class

certification, Beck first contends that the named plaintiffs' failure to move for class

certification sooner demonstrates that they did not adequately represent the class.

Beck has waived this argument because it failed to raise it at the trial court level. See,

e.g., Maust v. Meyers Prods., Inc., 64 Ohio App.3d 310, 313, 581 N.E.2d 589 (1989)

(failure to raise an issue in the trial court waives a litigant's right to raise that issue on

appeal). In neither Beck's brief in opposition to the first or amended motion for class

certification did it assert precisely that the named plaintiffs' failure to move for class

certifcation sooner demonstrates they were inadequate class representatives.

{145} Beck's chief argument on appeal with regard to timing is that the trial

court's actions violate the so-called rule against one-way intervention. The origins of
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this rule stem from the effects of former versions of Rule 23, as aptly explained by the

Seventh Circuit:

One of the complaints about the old Rule 23 was that it allowed

courts to entertain what were called "spurious class actions"--actions for

damages in which a decision for or against one member of the class did

not inevitably entail the same result for all. One party could style the

case a "class action", but the missing parties would not be bound. A

victory by the plaintiff would be followed by an opportunity for other

members of the class to intervene and claim the spoils; a loss by the

plaintiff would not bind the other members of the class. (lt would not be

in their interest to intervene in a lost cause, and they could not be bound

by a judgment to which they were not parties. Hansberry v. Lee, 311

U.S. 32, 40, 61 S.Ct. 115, 117, 85 L.Ed. 22 (1940).) So the defendant

could win only against the named plaintifF and might face additional suits

by other members of the class, but it could lose against all members of

the class. This came to be known as "one-way intervention", which had

few supporters. A principal purpose of the 1966 revision of Rule 23 was

to end "one-way interveention". See the Advisory Committee's note to

new Rule 23(c)(3), and, e.g., C. Wright, A. Miller & M. Kane, 7B Federal

Practice and Procedure Sec. 1789 at 266-67 (2d ed. 1986). See also H.

Kalven & M. Rosenfield, The Contemporary Function of the Class Suit, 8

U.Chi.L.Rev. 684 (1941).

The drafters of new Rule 23 assumed that only parties could take

advantage of a favorable judgment. Given that assumption, it was a

simple matter to end one-way intervention. First, new Rule 23(b)(3)

eliminated the "spurious" class suit and allowed the prosecution of

damages actions as class suits with preclusive effects. Second, new

Rule 23(c)(3) required the judgment in a Rule 23(b)(3) class action to

define all members of the class. These members of the class were to be
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treated as full-fledged parties to the case, with full advantage of a

favorable judgment and the full detriments of an unfavorable judgment.

Third, new Rule 23(cXl) required the district courts to decide whether a

case could proceed as a class action "as soon as practicable" after it

was filed. The prompt decision on certification would both fix the

identities of the parties to the suit and prevent the absent class members

from waiting to see how things tumed out before deciding what to do.

Finally, new Rule 23(cX2) allowed members of a 23(b)(3) class action to

opt out immediatefy after the certificaflon in accordance with 23(c)(1). So

a person's decision whether to be bound by the judgment-like the

court's decision whether to certify the class--would come well in advance

of the decision on the merits. Under the scheme of the revised Rule 23,

a member of the class must cast his lot at the beginning of the suit and

all parties are bound, for good or ill, by the results. Someone who opted

out could take his chances separately, but the separate suit would

proceed as if the class action had never been filed. As the Advisory

Committee put it: "Under proposed subdivision (c)(3), one-way

intervention is excluded; the action wiil have been early determined to be

a class or a nonclass action, and in the former case the judgment,

whether or not favorable, will inciude the class".

Premier Elec. Const. Co. v. National Elec. Contractors Assn., Inc., 814 F.2d 358, 362

(7th Cir. 1987)

{146} Beck asserts that the trial court's decision to certify the class after it had

granted summary judgment in favor of the Landowners violates the rule against one-

way intervention. The Landowners counter that the rule against one-way intervention

does not apply to Civ.R. 23(B)(2) acfions because members of a Civ.R. 23(B)(2) class

have no right to notice nor the ability to opt-out of the class.

{147} Beck relies heavily on an older case from the First District, Bass v. Ohio

Med. Indemnity Inc., 1 st Dist. No. C-76273, 1977 WL 199736 (Aug. 3, 1977), and the
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federal cases cited therein. In Bass, the court determined that the trial court had erred

by failing to consider class certification until after a decision on the merits.1 The

plaintiff had filed a complaint on his own behalf and on behalf of others similarly

situated. The defendant moved to dismiss the class-action allegations, and the trial

court, following a heating, denied that motion. It did not consider class certification

again until after a trial that resulted in judgment in the plaintifF's favor. Following

judgment, the plaintiFf, for the first time, moved for class certification pursuant to M.R.

23(B)(2) (requesting only injunctive relief). The trial court denied class certification,

and the plainUff appealed.

{Q+48} The First District, citing case law regarding the rule against one-way

intervention, concluded that the trial court erred by failing to address class certification

prior to issuing a judgment on the merits in favor of the named plaintiff: "[T]hose courts

ruling on the question consistently have held that certificafion of a suit as a class

action must precede or, at the very least, accompany the court's decision on the merits

of the action." Bass at *2, citing American Pipe & Construction Co. V. Utah, 414 U.S.

538, 94 S.Ct. 756, 38 L.Ed.2d 713 (1974); Larionoff v. United States, 533 F.2d 1167

(D.C.Cir.1976); Jiminez Y. Weinberger, 523 F.2d 689 (7th Cir.1975); Peritz v. Liberty

Loan Corp., 523 F.2d 349 (7th Cir.1974); Katz v. Carte Blanche Corp, 496 F.2d 747

(3d Cir.a 974), Glodgeft v. Betit, 368 F. Supp. 211 (D.Vt.1973).

{149} Some of the cases cited above in Bass, however, involve difFerent

procedural postures and/or do not squarely hold that class certification must always

precede or accompany a merit decision in 23(B)(2) cases. For example, American
Pipe & Construction discussed the rule against one-way intervention, 414 U.S. at 547,

but ultimately that case dealt with the commencement of the applicable statute of

limitations for asserted class members. Id. at 552-553 (holding that "at least where

class action status has been denied solely because of failure to demonstrate that 'the

class is so numerous that joinder of all members is impracticable,' the commencement

of the ortginal class suit tolls the running of the statute for all purported members of the

1 Ultimetely the court did not reverse the error because it found the plain6ff-appepant had either waived
the issue for purposes of appeal or invited the error. Bass at *4.
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class who make timely motions to intervene after the court has found the suit

inappropriate for class action status.") Some of the cases concededly involved

23(B)(2) classes, yet the courts failed to note the distinctions between 23(B)(2) and

23(BX3) classes.

{150} The Landowners contend that Bass, which appears to be the only Ohio

case addressing the issue, and those cases upon which it relies, are no longer good

law and that the rule against one-way intervention does not apply to 23(BX2) class

actions. They cite a more recent Sixth Circuit case which concluded that there is "no

support for applying the prohibition on one-way intervention to Rule 23(bX2) class

certifications, in which class members may not opt out and therefore make no decision

about whether to intervene." Gooch v. Life Investors Ins. Co. of America, 672 F.3d
402, 433 (6th Gir.2012), citing Paxton v. Union NafL Bank, 688 F.2d 552, 558-59 (8th
Cir.19►82).

(151) In Gooch, the trial court certified the class after granting a preliminary

injunction to the plaintiffs in a 23(B)(2) suit. While Beck is correct that the Gooch

court's conclusion that no error occurred was based in part on its determination that a

decision to grant a preliminary injunction was not a decision on the merits, the oaurt

altematively conciuded that the rule against one-way intervention did not apply to Rule

23(B)(2) class cer "lxF`ications. Id.

{152} Other federal courts have likewise stated that the rule against one-way

intervention does not apply to Civ.R. 23(B)(2) class certifications. In Williams v. Lane,

129 F.R.D. 636, 640-41 (hl.D.1l1.1990), the court noted that where a plaintiff class

seeks only declaratory or injunctive relief, certification under Rule 23(b)(2) "readily

leads to binding all members of the class to both favorable and unfavorable

judgments." The overriding concern over one-way intervention "legitimately arises

only where monetary relief is the sole relief sought, not where *"* injunctive relief was

and is so importantly at stake." Id. at 642.

{153} In Paxton, the Eighth Circuit refused to apply the rule against one-way

intervention where the trial court withheld a decision on a 23(B)(2) class certification

until after a full trial on the merits, reasoning that
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The prejudice inherent in delaying the certification determination

until after trial has been thoroughly explored in the context of iitigabon

under subdivision (3) of Rule 23(b). The courts' concern in Rule

23(b)(3) suits has been to prevent "one-way intervention[,]" i.e., to

protect defendants from putative class members who can "opt-out" of

an unfavorable decision rendered simultaneously with class

certification but can choose to be bound by a favorable decision. Rule

23(b)(2) suits *'* * from which class members cannot "opt-out," do not

present the same problem.

Paxton at 558-59. See also Civ.R. 23(C)(2), (3) (only Civ.R. 23(B)(3) class members

may request exclusion from the class).

{154} As an issue of first impression in this district, we are more persuaded by

the Gooch and Paxton cases, and hold that the rule against one-way intervention does

not apply to Civ.R. 23(BX2) classes.

{165} This leaves us to consider the language of Civ.R. 23(C)(1) which

provides: "As soon as practicable after the commencement of an action brought as a

class action, the court shall determine by order whether it is to be so maintained. An

order under this subdivision may be conditionai, and may be altered or amended

before the decision on the merits."

{155} The use of the term practicable leaves some discretion with the trial

court. Thus, we read this rule as generally requiring class certification prior to a ruling

on the merits in many, but not all circumstances, for example, not in Civ.R. 23(BX2)

classes. Although we might have managed this case differently, as borne out by the

myriad of appeals and judgment entries this case management has generated,

ultimately we cannot conclude the trial court abused its discretion, given the standard

of review that we generally defer to the trial court's broad discretion in managing class

actions. See generally Marks, supra, 31 Ohio St.3d at 201.
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{757} Additionally, even though the rule against one-way intervention does not

apply in 23(BX2) classes, we recognize that determining the merits prior to certifying a

23(B)(2) class may, in some circumstances, be "inappropriate for reasons 'of judicial

economy, and of faimess to both sides[.]' 'Gooch, supra at 559, quoting Paxton,

supra, at 558-559, quoting Stastny v. S. Betl Tel. & l'eL Co., 628 F.2d 267, 276 (4th

Cir.1980). However, there must be a showing of prejudice. Paxton at 559.

(158) Here, Beck has failed to demonstrate how it was prejudiced by the

timing, especially in light of this court's orders granting a stay of the trial court's

judgments on appeal and equitable tolling of the terms of all the Landowners' Leases.

Moreover, this case is similar to Paxton, where no prejudice was found. There, as

here, the "the defendant thereupon fully presented its defense as to all the class and

individual claims [and the] piaintiff's generally proceeded on a class-wide basis as

well." Paxton at 559. The Paxton court found these factors demonstrated that neither

party could assert prejudice from the delay in certification. !d

{169} While not the better practice, the trial court did not abuse its discretion in

certifying a Civ.R. 23(B)(2) class after ruling on the merits. There was no prayer for

monetary damages, only declaratory and quiet title relief were sought, and prospective

class members under subsection (B)(2) are not entitied to notice and cannot opt-out of

the class. Accordingly, Beck's first assignment of error in 13M03 is meritiess.

Failure to Conduct a Class Action Certification Hearing

{160} In its third assignment of error in 13MO3, Beck asserts:

{161} "The trial court abused i#s discretion when it failed to conduct an

evidentiary hearing prior to granting class action certification."

(162} The Civii Rules themselves are silent as to whether a hearing is required

prior to class certification. See Civ.R. 23; Rift v. Billy Blanks Ents., 171 Ohio App.3d

204, 2007-Ohio-1695, 870 N.E.2d 212 (8th Dist.) Although the Ohio Supreme Court

has stated in passing that "typicaily there is a hearing," on class certification, Warner,

36 Ohio St.3d at 94, the Court also recognized that a hearing is not required in all

cases. Id. at 98. Further, this court has concluded, "in many cases, no evidentiary

hearing is needed in order for a court to certify a class, and class certification may be
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granted on the basis of the pleadings alone." Lucio v. Safe Auto Ins. Co., 183 Ohio

App.3d 849, 2{}09-Ohio-4816, 919 N.E.2d 260, ¶15, citing Wamer at 98; Gotflieb v. S.

Euclid, 157 Ohio App.3d 250, 2004-Ohio-2705, 810 N.E.2d 970 (8th Dist.); Franks v.

Kroger Co. 649 F.2d 1216 (6th Cir.1981). "An evidentiary hearing is not required in

cases where the pleadings in a class action are so clear that a trial oourt may find by a

preponderance of the evidence that cer 'tJf'ication is or is not proper." Rift at ¶18. "'As

long as the trial court provic(es a sufficient opportunity for a factual development so as

to permit a meaningful determination as to whether or not a cause of action should be

certified as a class action, the trial court need not conduct a hearing on the certification

question. ***' " ld. at ¶19, quoting Clark v. Pfizer, Inc., 6th Dist. No. S-84-7, 1984

WL 7932, *5 (July 13, 1984).

{163} Therefore, a triai court has discretion whether to hold a class certification

haaring and "it follows that if the court had sufFcient information before it to rule on

certification, it did not abuse its discretion by failing to hold a hearing." Rift at ¶21.

See also Lesson v. Coleman, 2d Dist. No. 21524, 2007-Ohio-3443, ¶15-17.

{164} Beck asserts the record was not developed enough with regard to class

certification and therefore a hearing was required. We disagree. Based upon a review

of the trial court's detailed February 8, 2013 decision, which noted, inter alia, the same

Form G&T 83 Lease was used between Beck and all the Landowners and no

monetary damages were sought, class certification was a fairly straightforward matter.

There was sufficient opportunity for factual development to permit a meaningful

determination as to whether to certify a class action.

{165} Prior to ruling on class certification, the trial court ruled upon Beck's

motion to dismiss andlor change venue and the Landowners' motion for summary

judgment. The trial court had before it the Form G&T 83 Leases at issue, the

purchase and sale agreement and assignment of the deep rights under the leases

between Beck and XTO, Beck's motion to dismiss and the Landowners' opposition

response, and the Landowners' and Beck's filings regarding the Landowner's motion

for summary judgment. Further, the only relief sought was a declaration that the form

lease is void and the quieting of title to lands encumbered by that particular form lease.
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{¶66} Membership in the class is based upon whether an individual's land is

encumbered by that form lease, and whether any drilling has been carried out on the

individual's land. There are no disputes regarding the pertinent evidence, and the trial

court's conclusion on each one of the class prerequisites was based upon information

in the record. Moreover, neither party requested a hearing on dass certification.

{167} Based on all of the above, the trial court did not abuse its discretion by

failing to hold a hearing on class certification. Accordingly, Beck's third assignment of

error in 13MG3 is meritless.

13MOI 1 -Ciass Definition

{168} In its sole assignment of error in 13MC}11, Beck asserts:

{169} 'The trial court abused its discretion when it adopted a class description

that is inconsistent with Appellees' Second Amended Complaint and Appellees' Motion

for Class Acfion Certification."

{170} Beck challenges the trial court decision to certify a class consisting of

Ohio lessors instead of one comprised of Monroe County lessors as requested in the

second amended class action complaint and amended motion for class action

certification. In other words, Beck challenges the triai court's authority to modify the

definition of the class set forth in the pending pleading and motion.

{171} To briefly recap the procedural history, both the first and second

amended class action complaints requested that a class of Monroe County lessors be

certified. The initial motion for class action certification did request a class of Ohio

lessors, however, in the amended motion, they changed their request to include

Monroe County lessors. Because the trial court's February 8, 2013 class action

certification decision was ambiguous regarding the ciass definition, this court issued a

limited remand for the trial court to define the dass. Thereafter, the Landowners' filed

a motion in aid of appeal requesting that the class inciude all Ohio lessors.

{172} A court's description of a class must be unambiguous and such that all

class piaintiffs are sufficiently identifiabie. Warner v. Waste Mgt., Inc., 36 Ohio St.3d

91, 96, 521 N.E.2d 1091 (1988). A class description is sufFicienfly definite if it is

"administratively feasible for the court to determine whether a particular individual is a
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member." Hamilton v. Ohio Sav. Bank, 82 Ohio St.3d 67, 71-72, 694 N. E.2d 442, 448

(1998).

{1[73} The trial court has wide discretion in defining the certified class, and has

the power to sua sponte modify a class description that was proposed by a party. Ritt,

supra, at ff19-20 (citing Warner and concluding that trial court should have modified

the class). See also Baughman v. State Farm Mut. Auto. lns, Co., 88 Ohio St.3d 480,

483-484, 727 N.E.2d 1265 (2000) (where Ohio Supreme Court sua sponte modified

the class description). The Sixth Circuit has noted that this broad discretion stems

from the fact that "courts must be vigilant to ensure that a certified class is properly

constituted." Powers v. Hamilton Cty. Pub. Defender Comm, 501 F.3d 592, 619 (6th

Cir.2007). In Powers, the appellate court concluded that the trial court's multiple

amendments to the class description "merely showed that the court took seriously its

obligation to make appropriate adjustments to the class definition as the litigation

progressed." ld., citing Schorsch v. Hewleff-Packard Co., 417 F.3d 748, 750 (7th

Cir.2005) (noting that "[I]itigants and judges regularly modify class definitions"); In re

Monumental Life Ins. Co., 365 F.3d 408, 414 (5th Cir.2004) ("District courts are

permitted to limit or modify class definitions to provide the necessary precision.").

{1174} Resolution of this issue tums on the trial court's broad discretion to

manage class actions. See, e.g., Hamilton, supra, 82 Ohio St.3d at 70 {emphasizing

the trial court's broad discretion in class certification matters and noting that such

discretion is "grounded * * * in the trial courk's special exper6se and familia(ty with

case-management problems and its inherent power to manage its own docket.");

Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201, 509 N.E.2d 1249, 1252 (1987)

("[d]ue deference must be given to the trial court's decision. A trial court which

routinely handles case-management problems is in the best position to analyze the

difficuities which can be anticipated in iitigation of class actaons. It is at the trial level

that decisions as to class def•inition and the scope of questions to be treated as class

issues should be made.")

{175} Here, the Landowners did submit a proposed rnodification while the case

was on remand from this court, wherein they requested a state-wide class. Second,
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the class certified by the trial court is unambiguous and such that ail class piain#iffs are

easily identifiable. Third, the trial court cited valid reasons in support of its decision to

certify a state-wide class:

This is the class delineation that best serves the interests of finality,

judicial economy and justice. Determination of the members of this class

wiil not be difficult. This is a clear and unambiguous class definition. It

will resolve these issues once and for all and prevent years of numerous

and protracted litigation.

(176) The trial court did not abuse its discre#ion by defining the class more

broadly than was or7ginally requested via the pending pleading and class certification

motion. Specifically, the trial court did not abuse its discretion by defining the class as

all Ohio lessors who executed a Form G&T 83 Lease with Beck, where Beck had

neither drilled nor prepared to drill a well, nor included the property in a drilling unit.

Accordingly, Beck's sole assignment of error in 13MC711 is meritless.

12MC?6 - Surrdmary Judoment

{1177} Beck assigns six errors, all of which challenge the triai court's decision

granting summary judgment in favor of the Landowners. For ease of analysis, the

assignments of error will be discussed together andfor out of order.

{1[78} When reviewing a trial court's decision to grant summary judgment, an

appellate court applies the same standard used by the trial court and, therefore,

engages in de novo review. Parenti v. Goodyear Tire & Rubber Co., 66 Ohio App.3d

826, 829, 586 N.E.2d 1121 (9th Dist.1990). Under Civ,R. 56, summary judgment is

only proper when the movant demonstrates that, viewing the evidence most strongly in

favor of the nonmovant, reasonable minds must conclude no genuine issue as to any

material fact remains to be litigated and the moving party is entitled to judgment as a

matter of law. Doe v. Shaffer, 90 Ohio St.3d 388, 390, 738 N.E.2d 1243 (2000).

Further, "[t]he construction of written contracts and instruments of conveyance is a

matter of law." Alexander v. Buckeye Pipe Line Co., 53 Ohio St.2d 241, 374 N.E.2d
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146 (1978), paragraph one of the syllabus, quoting Graham v. Drydock Coal Co., 76

Ohio St.3d 311, 313, 667 N.E.2d 949 (1996). Thus, a de novo review applies as well.

No-termlRorpetua! Leases

{179} In its first and fourth assignments of error in 12M06, Beck asserts:

(180) "The trial court erred when it concluded the leases are subject to

perpetual renewal and therefore void ab initio"

(181) "The trial court erred when it concluded the leases were "no-term"
leases "

{182} Beck challenges the trial court's decision to void the Lease merely

because the oourt deemed it to be a perpetual lease. Indeed, although perpetual

leases are disfavored by the law, courts have not found them to be per se illegal or

void from their inception. See Myers v. East Ohio Gas, 51 Ohio St.2d 121, 364 N.E.2d

1369 (1977); Hadlock v. Kintzler, 142 Ohio St. 287, 51 N.E.2d 905 (1943); Central Ohio

tVafura! Gas & Fuel Co. v. Eckert, 70 Ohio St. 127, 71 N.E. 281 (1904). That said, we

must first determine whether the Leases are in fact perpetual.

{183} Beck challenges the trial court's ruling that the Leases were no-term and

perpetual in nature, and therefore violative of Ohio public policy. Beck asserts the trial

court misinterpreted the following Lease provisions to reach that conclusion:

2. This lease shall continue in force and the rights granted

hereunder be quietly enjoyed by the Lessee for a term of ten years and

so much longer thereafter as oil and gas or their constituents are

produced or are capable of being produced on the premises in paying

quantities, in the judgment of the Lessee, or as the premises shall be

operated by the Lessee in the search for oil or gas and as provided in

Paragraph 7[the dry hole clause].

3. This lease, however, shall become null and void and all rights of

either party hereunder shall cease and terminate unless, within 12

months from the date hereof, a well shall be commenced on the

premises, or unless the Lessee shall thereafter pay a delay rental of
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each year, payments to be made quarterly until the

commencement of a well. A well shall be deemed commenced when

preparations for drilling have commenced.

{184} The trial court concluded that these two provisions, when read together,

allow Beck to extend the leases in perpetuity, in viola6on of Ohio public policy, "either

by making nominal delay rental payments pursuant to paragraph 3 or by determining

in its own judgment that the premises are capable of producing oil or gas in paying

quantities pursuant to paragraph 2.°"

{185} Beck asserts that the trial court's interpretation of the Lease provisions

runs counter to years of established oil and gas jurisprudence in Ohio and nationwide.

We agree; the trial court's reasoning is problematic for four main reasons.

{¶86} First, the lease is not a no-term lease. The habendum clause of the

Lease contains a primary and secondary term: "This lease shall continue in force * * *

fior a tenn of ten years and as much longer thereafter as oil or gas or their constituents

are produced or are capable of being produced on the premises in paying quantities,

in the judgment of the Lessee ***."

{187} As stated in Am. Energy Serv. v. Lekan, 75 Ohio App.3d 205, 598

N.E.2d 1315 (5th Dist.1992}, the habendum clause is "two tiered. The first tier, or

primary term, is of definite duration ***. The second tier is of indefinite duration and

operates to extend the Lessee's rights under the lease so long as the conditions of

the secondary term are met." ld. at 212 (quoting and affirming in entirety the

decision of the trial court).

{1188} For example, Gardner v. Oxford Oi! Co., 2013-t3hio-5885, 7 N.E.3d 510

(7th Dist.), involved a habendum dause that stated: "the lease will run for'S years and

so much longer thereafter as oil, gas or their constituents are produced in paying

quantities thereon, or operations are maintained on' all or part of the land." ld. at 14.

We concluded that the "primary term" of the lease was five years, which had expired,

and that "[t]he habendum dause of the lease also provides for a secondary term, that

the lease will run for'and so much longer thereafter as oil, gas or their constituents are
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produced in paying quantities thereon, or operations are maintained on' all or part of

the land." ld. at ¶27.

{189} Likewise in Swallie v. Rousenberg, 190 Ohio App.3d 473, 2010-Ohio-

4573, 942 N.E.2d 1109 (7th Dist), the habendum clause provided that the lease had:

"a term of twenty (20) years and so much longer thereafter as oil, gas, or their

constituents are produced in paying quantities thereon." ld. at ¶5-6. In interpreting

this language, this court concluded that "the primary term of the [1919] lease expired"

after the flrst twenty years, "in 1939." Id. at ¶63. The court then acknowledged that

"jt]he lease term continued under the secondary term until the well ceased producing

in paying quantities ***." Id. There was no requirement in the lease that the lessee

had any drilling obligatlons during the initial primary term. Id. at ¶62.

{190} Applying these principles to the instant case, the primary term of the

Lease is ten years and the secondary term is "so much longer thereafter as oil and gas

or their constituents are produced or are capable of being produced on the premises in

paying quantities, in the judgment of the Lessee, or as the premises shall be operated

by the Lessee in the search for oil or gas and as provided in Paragraph 7 [the dry hole

clause]." The Form G&T 83 Lease is not a no-term lease; it has two distinct terms.

(191) Second, courts have held that delay rental provisions in oil and gas

leases -also known as drilling and rental clauses- such as the one contained in

paragraph 3 of the Lease, only apply during the primary term of the lease.

{¶92} In Northwestem Ohio Natural Gas Co. v. City of Tiffin, 59 Ohio St. 420,

54 N.E. 77 (1899), the lease at issue was for "the term of five years...and as much

longer as oil and gas is produced or found in paying quantities," and it also required

the lessee to "complete a well * * * within nine months" or pay "for such delay a yearly

rental." Id. at 424. The Supreme Court of Ohio concluded that "such a lease * * *

expires at the end of the specified term, unless ►rvithin that time oil or gas is obtained

from the land in the designated quantities." Id., at paragraph two of the syllabus.

"Upon payment of the [delay] rental, [lessee's] right to complete the well continued for

the specified term of five years, but no longer." (Emphasis added.) ld. at 442-443.
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(1193) And in Brown v. Fowler, 65 Ohio St. 507, 522, 63 N.E. 76 (1902), the

lease had a primary term of two years and secondary tenn of "as long thereafter as oil

or gas is found in paying quantities thereon," but not to exceed 25 years from the date

of the lease agreement. Id. at 521. It also contained a provision that required the

lessee to drill within twelve months or pay a delay rental. The Court conduded that

"[t]his [delay rental] clause cannot have the effect, in any event, to extend the lease

beyond the two years definitely and certainly fixed in the habendum clause." Id. at

523. In other words, the delay rental payment cannot extend the lease beyond the

primary term.

{1194} As a federal district court has explained much more recently, provisions

in oil and gas leases "obligating the lessor to pay a rental or develop the leasehold"

are "understood to be operative during the primary term." Jacobs v. CNG
Transmission Corp., 332 F.Supp.2d 759, 786 (W.D.Pa.2004). The court elaborated on

the history of the delay rental clause and how that played a role in its meaning:

When the fixed term lease came into general use in the 1590s.* *

^ lessees argued that such leases could be extended beyond the fixed

term by the mere payment of the fixed rental referenced in the driliing

clause. * * * The courts * * * rejected such a construction as being

"contrary to the intentions of the parkies to so word a habendum clause

that the lease must terminate within a definite time in the absence of

production, and then in the next clause destroy that provision by another

pennitting the lease to run indefinitely [without production] by the

payment of a nominal delay renfial."

Id. at 790, quoting 2 Summers, The Law of Oil and Gas, Section 290.

{195} The trial court here primarily relied on Hite v. Falcon Partners, 13 A.3d

942, 947 (Pa.Super.201 1), a Pennsylvania appellate court case, in reaching the

opposite condusion. However, Hite is factually distinguishable for a number of

reasons. In Hite, the secondary term of the habendum clause expressly permitted the

lease to continue in perpetuity as long as a delay rental was paid:
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3. Term. Lessee has the right to enter upon the Property to drill

for oil and gas at any time withinone [sic] (1) year from the date hereof

and as long thereafter as oil or gas or either of them is produced from

the Property, or as operations continue for the production of oil or gas, or

as Lessee shall continue to pay Lessors two ($2.00) dollars per acre as

delayed rentals, or until all oil and gas has been removed from the

Property, whichever shall last occur. Id. at Paragraph 3.1.

Hite at 944.

(1196) However, the Hite court declined to enforce the provision so as to permit

the (essee to defer production indefinitely as long as the rental was paid. The court

only allowed the delay rental provision to defer production during the primary term:

[D]elay rentals function to relieve the lessee of the obligation to develop

the leasehold during the primary term of the lease. Thus, Paragraph 3 of

the leases currently at issue sets forth a primary term of one year, and

requires a two dollar delay rental, paid annually. As such, a single two

dollar delay rental payment relieved [the lessee] of any obligation to

develop the leasehold during the one year primary term. Once that one

year primary term expired, however, the mere payment of delay rentals

alone did not preserve [the lessee`s] drilling rights.

Id. at 948.

{197} Importantly, when the lessors filed suit in Hite the primary term of the

leases at issue had long since expired, no production had occurred and the lessees

contended that they were not obligated to drill so long as they paid the delay rental.

1d. at 944-945, 948. By contrast, the Form G&T 83 Leases here were still within their

primary term at the time the trial court declared them unenforceable. Secondly, unlike

the leases in Hite, the delay rental provision here was set forth separately from the

secondary term of the habendum clause. Finally, unlike the Hite lessees, Beck is not
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contending that the Lease permits it to defer drilling indefinitely so long as it pays the

delay rental in paragraph 3 of the Lease.

{198} Hite actually supports Beck's position more than the Landowners insofar

as the Pennsylvania court recognized the long-standing view that delay-rental

clauses-which were developed to offset the harsh requirement that development had

to occur immediately upon the signing of the lease-apply only during the primary term

of the lease and do not permit a lessee to defer commencement of a well beyond the

primary term. Hite at 947-948.

{199} Thus, the trial court incorrectly concluded that Beck could extend the

Lease in perpetuity by making a nominal delay rental payment. Under established

case law, once the primary term of the Lease expires, the delay rental provision is no

longer applicable. In order for the Lease to continue into the secondary term, "vil or

gas or their constituents [must be] produced or [must be] capable of being produced

on the premises in paying quantities, in the judgment of the Lessee **'`."

(1100) Turning to the third issue with the trial court's decision--its

interpretation of the phrase capable of production-similar language in a habendum

clause has been read as referring to whether a welt is capable of producing, not

whether the land is capable of producing. Morrison v. Petro Eval. Serv., Inc., 5th Dist.

No. 2004 CA 0004, 2005-Ohio-5640, T34-35, 39-40 (u ►rhere a lease had a definite

primary term and contanued "as long thereafter" as "oil or gas is produced or is capable

of being produced from the premises," the court held that "a well is capable of

production if it is capable of producing in paying quantities without additional repairs or

equipment"), quoting Anadarko Petroleum Corp. v. Thompson, 94 S.W.3d 550, 558

(Tex.2003); Hunthauser Holdings, LLC v. Loesch, D.Kan. No. 00-1154-MLB, 200311VL

21981961 (June 10, 2003) (where lease lasted for three years and as long thereafter

as oil, gas or any of the products covered by the lease is or can be produced, the court

proceeded as if the clause refers to a well that has produced or is capable of

producing); Anadarko Petroleum Corp., supra (habendum clause stating the lease

lasts as long as gas is or can be produced refers to whether a well is producing or can
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produce). In other words, oil and gas is not capable of being produced if no well

exists.

{1101} Here, the secondary term of the habendum clause does not allow an

extension merely because the land is capable of production. The Landowners are

incorrect that the Leases require no development activity whatsoever, ever, and may

be extended indefinitely. The trial court incorrectly concluded that Beck could extend

the Lease in perpetuity by interpreting the phrase "capable of production," in the

secondary term of the habendum clause to mean the land is capable of producing.

Instead, case law has interpreted the phrase as referring to whether a well is capable

of producing. This interpretation presupposes that a well was drilled and began

producing during the primary term of the lease, and continued producing into the

secondary term. The secondary term would then continue until such time as the well

was no longer capable of producing,

{1102} Fourth and finally, the trial court incorrectly reasoned that the addition

of the language "in the judgment of Lessee" to the secondary term of the habendum

clause, permits the Lease to continue in perpetuity at Beck's sole discretion. The full

portion of the habendum clause reads: "are produced or are capable of being

produced on the premises in paying quantities, in the judgment of the Lessee." The

Landowners and the trial court over-parsed the phrase. The phrase does leave it to

the judgment of the Lessee to determine whether a well is in fact or capable of

producing in paying quantities. It would be contrary to the joint economic interest of

both a landowner and the lessee to continue drilling if it was no longer financially

feasible. Under these conditions, the lease w®uld end and the lessee's interest in the

mineral rights would expire; it would not continue in perpetuity. Further, clauses

dealing with paying quantities have not been invalidated or read as making an entire

lease void ab initio. They do not necessarily allow the lessee to arbitrarily determine

whether a well is capable of production.

{1103} Rather, courts generally impose a good faith standard on the paying

quantities requirement, with or without this lease language. See, e.g., T.W. Phillips

Gas and Oil Co. v. Jedlicka, 615 Pa. 199, 216-224, 42 A.3d 261, fn. 15 (2012); Cofton
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v. Upham Gas Co., 5th Dist. No. 86CA20, 1987 WL 8741, *1 (Mar. 6, 1987) ("As

between lessor and lessee, the construction of the phrase 'paying quantities' must be

from the standpoint of the lessee and his 'good faith judgment' that production is in

paying quantities must prevail."); Weisant v. Folletf, 17 Ohio App. 371 (7th Dist.1922)

(reviewing cases in various states for propositions such as: "The lessee, acting in

good faith and upon his honest judgment, not an arbitrary judgment * * ; "His

judgment, when bona fide, is entitled to great weight in determining whether the gas is

in fact produced in paying quantities"; "the lessee is the sole judge on this question,

and as long as he can make a profit therefrom, he will be permitted to do so"; and

"largeiy left to his good judgment").

(111041 For all of these reasons, the trial court erred in determining that the

leases were no-term and perpetual in nature, and therefore void ab ini#io as against

public policy. The Lease provided for a primary term of 10 years within which to

commence driiling. Only then would a secoridary term commence, and continue only

so long as there is an established oil or gas well that is actually producing or capable

of producing in paying quantities. Accordingly, Beck's first and fourth assignments of

error in 12M06 are meritorious.

Implied Covenants

{1105} In its second, third and sixth assignments of error in 12MO6 Beck
asserts, respectively:

{1146} "The trial court erred when it concluded Appellant's leases were subject
to implied covenants."

11107) "The trial court erred when it refused to enforce the 30-day notice

provision."

(1108) "The trial court erred when it found a breach of the covenant to

develop."

{1109} In addition to invalidating the Leases because it believed them to be

no-term and perpetual in nature, the trial court also concluded that they were subject

to the implied covenants and that Beck had breached the implied covenant to
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reasonably develop. Despite finding a breach, the triai court refused to enforce a

Lease clause that granted Beck 30 days to cure any alleged breach.

(1110) First and foremost, the trial court erred in its conclusion that the Leases

were subject to implied covenants, relying on the Supreme Court's decision in lonno,

supra, 2 Ohio St.3d 131. In that case, the 1960 coal and clay lease provided for a

royalty on the product or a minimum rent payment of $300 per year for the first two

years and $600 per year thereafter. By 1979, there was still no mining activity, the

lessors refused to accept that year's payment, and the lessors sued seeking forfeiture

and cancellation of the mineral lease for reasons of nonperformance and failure of

consideration. The issue before the Supreme Court was whether the lease should be

forfeited for breach of an implied duty to reasonably develop the leased premises

where the lease contains no time period for commencement of operations. Id at 132.

{1111} The Supreme Court reiterated the general principle that absent express

provisions to the contrary, a mineral lease includes an implied covenant to reasonably

develop the land. Id. at 132-133, citing Beer v. Griffith, 61 Ohio St.2d 119, 399 N.E.2d

1227, at paragraph of syllabus (1980) and Harris v. Ohio Oil Do., 57 Ohio St. 118, 127,

48 N.E. 502 (1897). "Thus, where a lease fails to contain any specfflc reference to the

timeliness of development, the law will infer a duty to operate with reasonable

diligence." Id. at 133.

{1112} The Court then addressed whether the annual rental removed any duty

to develop with diligence. The Court concluded that because the rental was to be

offset by any coal or clay produced, the contract manifestly contained an implied

covenant on the part of the lessees that they will work the land with ordinary diligence

so that lessors may secure the actual consideration for the lease being the payment of

a royalty on mined minerals. ld at 133-134. The Court continued:

The fact that the lessees have continued to make annual payments for a

period of over eighteen years does not alter their responsibility to

develop the land within a reasonable time. The questions of working

diligently and of paying rent or royalties are entirely separate matters. An
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annual advance payment which is credited against future royalties

cannot be viewed as a substitute for timely development. To hold

otherwise would be to reward mere speculation without development,

effort, or expenditure on the part of the lessees. It would allow a lessee

to encumber a lessor's property in perpetuity merely by paying an annual

sum. Such long-term leases under which there is no development

impede the mining of mineral lands and are thus against public policy.

We therefore hold that an annual advance payment which is credited

against future royalfies under the terms of a mineral lease does not

relieve the lessee of his obligation to reasonably develop the land. We

further find that since the lessees in the present case have failed to carry

on any sort of mining activity on the leased premises since the inception

of the lease in 1960, that they have breached such duty.

!d. at 134.

{1113) lonno does not benefit the Landowners for several reasons. First, it is

factually distinguishable. The lonno Court focused on contractual language stating

that the rental was an offset in the case of production-°an annual advance payment

which is credited against future royalties"-to show that there was an implied covenant

to reasonably develop. /d. at syllabus. The Court explained:

Clearly, we are not dealing wFth a contract which exacts a non-

refundable annual payment of rent to the lessor as separate and

independent consideration. Rather, because the minimum royalties

required under the lease at hand offset production royalties, the real

consideration for the lease is the expected return dedved from the actual

mining of the land.

!d. at 443.
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{1114} By contrast, here the rental is not an offset but rather a substitute for

drilling. It is a non-refundable payment of rent to the Landowners as separate and

independent consideration for the right to delay driiiing during the primary term of the

Lease.

{1115} In any event, the lonno implied covenant to reasonably develop will

only be inferred "where a lease fails to contain any specific reference to the timeliness

of development." !d. at 133. The lonno Court specified that it was dealing with a no-

term lease. There was no primary term in the tonno lease during which major actions

such as production were required, whereas here there is a ten-year primary term

during which certain development activities must occur. Further, an implied covenant

can only be construed in a lease if there are no express provisions to the contrary. Id.

at 132-133. Where the lease specifies that no implied covenant shall be read into the

agreement, an implied covenant to develop under lonno cannot be imposed. Bilbaran

Farm, Inc. v. Bakerwell, Inc., 5th Dist. No. 12-CA-21, 2013-Ohio-2487, 993 N.E.2d

795, ¶19-21; Bushman v. MFC Drilling, Inc., 9th Dist. No. 2403-M, 1995 WL 434409,

*2 (July 19, 1995), Taylor v. MFC Drilling, lnc., 4th Dist. No. 94CA14, 1995 WL 89710,

*2 (Feb 27, 1995); Holonko v. Collins, 7th Dist. No. 87CA120, 1988 WL 70900, *2

(June 29, 1988), Smith v. North East Natural Gas Co., 5th Dist. No. 86AP30016, 1986

WL 11337, *2-3 (Sept. 30, 1986).

{7f116} In Holonko, this court refused to impose an implied covenant of

development into a lease, noting that the Supreme Court held the implied covenant is

utilized only when the lease is silent as to timeiiness of development. Holonko, 7th

Dist. No. 87CA120 at *2, citing Harris, 57 Ohio St. at 129. This court pointed out that

the Iease mentioned the right of drilling or not drilling and the lease stated: "It is

mutually agreed that this instrument contains and expresses afl the agreements and

understandings of the parties in regard to the subject matter thereof, and no implied

covenant, agreement or obligation shall be read into this agreement or imposed upon

the parties or either of them." (Emphasis added.) Holonko at *2.

{11117} Similarly, the Lease here contains a clause that required Beck to

commence operations or make a delay rental payment, as well as a clause stating that
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the rentals are "adequate and full consideration for all the rights herein granted to the

Lessee, and the further right of drilling or not drilling on the leased premises ***[;]"

and a clause stating that the lease "contains and expresses all of the agreements and

understandings of the parties" and that "no implied covenant, agreement or obligation

shall be read into this agreement or imposed upon the parties or either of them."

(Lease paragraphs 3, 9, 19.)

(1118) The trial court, however, found that paragraph 19's disclaimer of

implied covenants was contradicted by paragraph 17 of the Lease which states:

In the event the Lessor considers that Lessee has not complied

with any of its obligafions hereunder, either expressed or implied, Lessor

shall notify Lessee in writing setting out specifically in what respects

Lessee has breached this contract. Lessee shall then have thirty (30)

days after receipt of said notice within which to meet or commence to

meet all or any part of the breaches alleged by Lessor. The service of

said notice shall be precedent to the bringing of any action by Lessor on

said lease for any cause, and no such action shall be brought untii the

lapse of thirty (30) days after service of such notice on Lessee. * * *

(Emphasis added.)

{1119} The trial court concluded that the reference to express or implied in

paragraph 17, which it found to be a more specific provision, created an ambiguity that

nullified the disclaimer of implied covenants in paragraph 19, which the trial court

found to be a more general provision.

{1120} However, the fact that paragraph 17 requires notice of the lessor's

belief that the lessee has violated an express or implied obligation does not

necessarily create implied obligations. The purpose of that clause is to provide notice

to the lessee to ensure it has time to cure any alleged breaches. And assuming

arguendo that the clause at paragraph 17 somehow supersedes the express

proscription against the creation of implied covenants in paragraph 19, the fact that



0 34-

there is a delay rental provision during the primary term would preclude the reading of

any implied covenants into the Lease, as discussed above.

{1121} The entire premise behind the delay rental clause is to delay driiiing

during the primary term. As the Supreme Court has expiained:

In the lease in this case there is an express stipulation for the payment of

rental in lieu of driiling, and the option is thus given the lessee to drill or

pay rental in accordance with the terms of the contract. Surely the clause

making such provision, which is set out in full in the finding of facts,

cannot be otherwise construed or interpreted. The rights of the parties

must be detennined from their own contract. Under the clearly expressed

terms of the lease, if the lessee does not drill, he may stiii continue the

lease in force by payment of the stipulated rental. Such matter being

covered by the express terms of the wrififen contract, no implication can

arise in reiation thereto inconsistent with, or in opposition to, such plain

provision of the written contract. An implied covenant can arise only

when there is no expression on the subject.

1Cachelmacher v. L.aird, 92 Ohio St. 324, 332, 110 N.E. 933 (1915).

{1122} For the various reasons expressed above, there is no implied covenant

of reasonable development that could apply within the ten-year primary term here, as

construing the lease to include such a covenant was expressly proscribed by the lease

terms. The triai court erred in reading an implied covenant into the Lease and further

concluding it was violated. Acoordingiy, Beck's second and sixth assignments of error

in 12Ma6 are meritorious, and Beck`s third assignment of error, that the triai court

erred by failing to enforce the 30-day notice provision, is moot. App.R. 12(A}(1xc).

{1123} Finally, in its ffth assignment of error in 12MQ6, Beck asserts;

{1124} "The trial court erred when it invoked the equitable remedy of

forFeiture."

{1125} Here Beck contends that--setting the other issues with the trial court's

decision aside- forfeiture was not the appropriate remedy. This assignment of error
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is also rendered moot by the resolution of the other assignments of error above, and

we decline to address it. App.R. 12(A)(1)(c).

Appeal of the Denial of Intervention is Moot

{1126} In its sole assignment of error, XTO Energy asserts:

{1127} "The trial court incorreckiy denied XTO Energy's Motion to Intervene."

{1128} In light of our decision in Case Nos. 12M06, 13M03, and 13M011.,

XTO's appeal is moot.

"As a general rule, courts will not resolve issues that are moot. See

Miner v. Witt (1910), 82 Ohio St. 237, 92 N.E. 21. The doctrine of

mootness is rooted both in the "case" or "oontroversy" language of

Section 2, Article lii of the United States Constitution and in the general

notion of judicial restraint. **'* While Ohio has no constitutional

counterpart to Section 2, Artiele iii, the courts of Ohio have long

recognized that a court cannot entertain jurisdiction over a moot

question.' (Citations omitted.) James A. Keller, Inc. v. Flaherty (1991), 74

Ohio App.3d 788, 791, 600 N.E.2d 736. **` "

►n re Atty. Gen.'s Subpoena, 11 th Dist. No. 2009-G-2916, 2010-Oh1o-476, ¶12, quoting

Nextel West Corp. v. Franklin County Bd. Of Zoning Appeals, 10th Dist. No. 03AP-

625, 2004-C?hio-2943, ¶10.

{11129} Within its motion to intervene, XTO alleged it had a significant interest

in the Leases, which the trial court determined to be void in its July 2012 decision

granting summary judgment in favor of the Landowners. Because this court has held

that the Leases are valid, XTO is in the same position it held prior to the trial courE's

judgment. Thus, there is no need for XTO to intervene, and as such, no case or

controversy for this court to decide.

{1130} Accordingly, XTO's sole assignment of error in 13M02 is moot.
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!Conclusi+on

{1131} While it was not the best practice, the trial court did not abuse its

discretion by certifying the class after granting summary judgment on the merits

because the rule against one-way intervention does not apply to Civ.R. 23(B)(2)

classes. There was sufficient opportunity for factuai development so as to permit a

meaningful determination regarding the class action certification, thus rendering a

hearing unnecessary. Finally, the trial court has discretion to modify the class, even

sua sponte, and it did not abuse its discretion by defining the class as all Ohio lessors

who executed a Form G&T 83 Lease vilth Beck, where Beck had neither drilled nor

prepared to drill a well, nor included the property in a drilling unit. Accordingly,

assignments of error 1 and 3 in 13MO3 are meritiess; assignments of error 2 and 4 in

13M03 are moot; and the sole assignment of error in 13M011 is merifiess.

{1132} Regarding the summary judgment ruling, the trial court misinterpreted

the pertinent lease provisions and Ohio case law and erred in concluding the Lease is

a no-term, perpetual lease that is void ab initio as against public policy. The trial court

further erred in concluding the Lease was subject to implied covenants and that Beck

breached the implied covenant to reasonably develop. Accordingly, in 12M06,

assignments of error 1, 2, 4 and 6 are meritorious, and assignments of error 3 and 5

are moot.

{1133} Finally, in light of our decision in Case Nos. 12M06, 13MO3, and

13M011, XTO's appeal in Case No. 13MO2 is moot.

{1134} For all the foregoing reasons, the trial court°s class certification and

definition judgments, dated February 8, 2013 and June 10, 2013, respectively, are

afFirmed, and its July 31, 2012 order granting summary judgment is reversed and

remanded to the trial court for further proceedings according to law and consistent with

this Court's opinion.

Donofrio, J., concurs.
Vukovich, J., concurs.
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Now come Plaintift, by and through counsel, and ragpond to ea& Energy's

Motion fior Leave to file Motion for Summary Judgmant.

Athough In theory, Plaintifis have no objection to how Defeendan#, Eack Energy
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at this point of the case is premature. Piaintiffs are pnqmring their jurisdit;tiOnW

memorandum to the Ohio Suprams Court which wM be filed within the #ims perW
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staying the undarlying proceadings. A briefing schedule could not be entered fito on

summary Judgment let alone completing the briefings prior to filing the appeal.
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Dqending upon the outoome of the appeal, the Issue of Ee+ck'a Motion for

Leave to File for Summasy Judgment can bb revisited.

Plaintlffs raquest Beck Enargy's Motion for leave to file for summary judgmant
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