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Mr. Williamson, Mr. Johrendt, and Mr. Harbarger concur.

Appellant appeals a final determination of the Tax Commissioner
denying appellant’s application for exemption from real property taxation for certain
real property, i.e., parcel number 050-00-00-038.003, located in Adams County, Ohio,
for tax year 2006. We proceed to consider the matter upon the notice of appeal, the
statutory transcript certified by the commissioner, the record of the hearing before this

board (“H.R.”), and the parties’ briefs.

The appelant in this matter, Rural Health Collaborative of Southern
Ohio, Inc. (“RHC”), is an organization made up of three health care providers:l in the

area, which holds title to the property and leases it to Dialysis Clinic, Inc. (“DCI”),

' RHC is made up of Adams County Regional Hospital, Highland District Hospital, and Health Source
of Ohio. Brown County Hospital was formerly a member, but withdrew from the collaborative in
2010 when it became a for profit entity, H.R. at 14-15.
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which operates a dialysis clinic there. RHC established the dialysis clinic to fill an
unserved need for dialysis services in the Adams, Brown, and Highland County area;
previously, the closest dialysis services were located an hour or more away, in
Portsmouth, Cincinnati, and Columbus. RHC secks exemption pursuant to R.C.
5709.12 and R.C. 5709.121. The Supreme Court recently explained these sections as
follows: “[Plursuant to R.C. 5709.12(B), any institution, charitable or noncharitable,
may qualify for a tax exemption if it is making exclusive charitable use of its property.
But if the property belongs to a charitable or educational institution, R.C. 5709.121
defines what constitutes exclusive use of property in order to be exempt from
taxation.” Cincinnati Community Kollel v. Testa, 135 Ohio St.3d 219, 2013-Ohio-396,
923,

Relying heavily on the Supreme Court’s denial of exemption of a similar
facility owned and operated by DCI, Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215,
2010-Ohio-5071, the commissioner denied exemption of the subject property, finding
that the property is not used for a charitable purpose because DCI’s indigent care
policy “explicitly reserves the right to refuse to treat indigent patients.” Final
Determination at 3. RHC thereafter appealed to this board. At this board’s hearing,
RHC presented extensive testimony from individuals associated with RHC and DCI

regarding the use of the property and DCI’s provision of charitable care.

In our review of this matter, we are mindful that the findings of the Tax
- Commissioner are presumptively valid. Alcan Aluminum Corp. v. Limbach (1989), 42
Ohio St.3d 121. Consequently, it is incumbent upon a taxpayer challenging a
determination of the commissioner to rebut the presumption and to establish a clear
right to the requested relief. Belgrade Gardens v. Kosydar (1974), 38 Ohio St.2d 135;
Midwest Transfer Co. v. Porterfield (1968), 13 Ohio St.2d 138. In this regard, the
taxpayer is assigned the burden of showing in what manner and to what extent the
commissioner’s determination is in error. Federated Dept. Stores, Inc. v. Lindley
(1983), 5 Ohio St.3d 213.
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Although RHC makes arguments with regard to both R.C. 5709.12 and
R.C. §709.121, it primarily secks cxemption under R.C. 5709.121(A)2), which
requires that the property “(1) be under the direction or control of a charitable
institution or state or pelitical subdivision, (2) be otherwise made available ‘for use in
furtherance of or incidental to’ the institution’s ‘charitable *** or public purposes,’
and (3) not be made available with a view to profit.” Cincinnati Nature Center Assn.
v. Bd. of Tax Appeals (1976}, 48 Ohio St.2d 122, 125. We first, therefore, determine
whether RHC is a charitable institution. With regard thereto, Planned Parenthood
Assn. v. Tax Commr. (1966), 5 Ohio St.2d 117, paragraph one of the syllabus, provides
“‘charity’ in the legal sense, is the attempt in good faith, spiritually, physically,
intellectually, socially and economically to advance and benefit mankind in general, or
those in need of advancement and benefit in particular, without regard to their ability
to supply that need from other sources, and without hope or expectation, if not with
positive abnegation, of gain or profit by the donor or by the instrumentality of the

charity.”

The court in Dialysis Clinic, supra, explained that “[wle have held that
the determination of an owner’s status as a ‘charitable institution” under R.C. 5709.121
requires a review of the ‘charitable activities of the taxpayer sceking the exemption.”
Id. at 427 (citing OCLC Online Computer Library Ctr., Inc. v. Kinney (1984), 11 Ohio
St.3d 198).’ Specific to an entity whose core activities involved the provision of a
healthcare service, the court further explained that such institution would only qualify
as “charitable” if it “provided service ‘on a nonprofit basis to those in need, without
regard to race, creed, or ability to pay.”” Id. at 429 (citing ChurcH of God in N. Ohio v.
Levin, 124 Ohio St.3d 36, 2009-Ohio-5939, §19). However, it cautioned that “{a]
threshold amount of unreimbursed care is not required.” Id. at J40.

In Dialysis Clinic, DCI sought exemption for a dialysis clinic it owned
and operated. The court, in a four to three majority opinion, in affirming this board’s
decision, found that DCI did not qualify as a “charitable institution” under R.C.

5709.121. The court noted that DCI based its argument almost solely on ifs status as a
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federal tax exempt organization, and rejected that argument, as it hias in the past. Id. at
€25 (“DCI’s argument would conflate Ohio’s property-tax exemption with standards
under federal law for tax-exempt charities.”), citing NBC-USA Hous., Inc.-Five v.
Levin, 125 Ohio St.3d 394, 2010-Ohic-1553, §20. In looking to DCT’s activitics, the
court further found insufficient evidence of charitable activities. [d. at §14 (“*** DCI
did not present a charity-care figure ***.°). The courl further found that, consistent
with its determination regarding DCI's status as a “charitable institution,” its use of the

property did not qualify as exclusive charitable use under R.C. 5709.12(B).

The parties disagree on the applicability of the court’s decision in
Dialysis Clinic to the present matter. The appellee commissioner argues that the case
“is indistinguishable from the present case,” Appellee’s Briet at 1. RHC, on the other
hand, argues that the party in intcrest is different in this case, that RHC does not rely
on its or DCI's federal tax exempt status in establishing its charitable status, and that
more evidence has been presented regarding the charitable use of the subject property.
We agree with RHC — the focus in this matter is whether RHC is a charitable
institution, not DCI. Notwithstanding the Courl’s repeated statement that proceedings
related to previous tax years are not relevant to a separate tax year, see, e.g., Hubbard
Press v. Tracy (1993), 67 Ohio St.3d 564, and the fact that a different entity (RHC) is
secking exemption in this matter, the record in the present case has substantially more
evidence regarding RHC’s activities and purposes, and DCI’s activities at the subject

. property.

As explained by Kimberly Patton. CEO of llealth Source of Ohio and
RHC board member, at this board's hearing, RHC was created to address the
collective health needs of the arca its members serve.” In addition to establishing the
subject dialysis clinic, RHC has also filed applications for grants for tobacco cessation

funding, pregnancy care and education, diabetes prevention and education, and

? RHC's articles of incorporation provide that its purposes are: (i) to enhance the quality, availability
and efficiency of comprehensive health services for the people of southern Obio by enabling and
mobilizing community partnerships and resources; (i) identifying and addressing healthcare needs
which can be most effectively and efficicatly responded to collectively (or ‘in a collective manner’);
and (iii) supporting and furthering the missions of the member organizations.” H.R., Ex. 7 al 3.

4
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managed care planning, and has jointly discussed addressing community health needs,
such as opiate use, availability of rabies vaccines, and blood drives. In addition, RHC
discussed the need for a dialysis clinic in the area, and established such a clinic at the
subject property. And, indeed, our review of RHC’s activities indicates that such
actions are congruent with its purposc. The majority of the services facilitated by
RHC’s collaborative activities are made available to the community at large without
charge. H.R. at 380-383. Accordingly, upon review of the record, we find that RHC
is a charitable institution whose purpose is to benefit the community by providing
improved health care. Cf. Northeast Ohio Psych. Inst. v. Levin, 121 Ohio St.3d 292,
2009-Ohio-583 (finding entity whosc sole activity was leasing a building to another

charitable entity was not a charitable institution).

Having found that RHC is a charitable institution, we next turn to a
determination of whether the subject property is “made available under the direction or
control of such institution *** for use in furtherance of its charitable *** purposes and
not with a view to profit.” As the court instrucied in Cincinnati Community Kollel,
supra, at §28, “the focus of the inquiry should be on the relationship between the
actual use of the property and the purpose of the institution. See Community Health
Professionals, Inc. v. Levin, 113 Ohio St.3d 432, 2007-Ohio-2336, ***.* 1t is clear
that the subject property is made available by RHC for use in furtherance of its
purpose to improve the availability of health care in its three-county area, by providing

- dialysis services to a population that otherwise would not have such services available
in the near proximity. Ms. Patton testified that RHC discussed the need for dialysis
services in the area and ultimately determined that the best course of action would be

for RHC to establish a facility and lease it to a dialysis operator.3
Further, the record demonstrates that the property is made available
without a view to profit. RIIC’s financial statements indicate that the lease payments

3 Ms. Patton explained that the water requirements for a dialysis treatment center were specific and
intensive, and, as such, an existing building was not available to house such activities. H.R. at 391.
Andrew Mazon, DCI administrator for the subject clinic, further explained that the water filtration
required for dialysis treatment requires “a huge filtration system.” Id. at 193.

5
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made by DCI to RHC exceeded the expenses ol operating the building for most of the
years 2006 through 2013.% H.R, Ex. 11. With regard to DCI’s activities on the
property, i.e., providing dialysis treatment services, we initially note Ms. Patton’s
testimony that RHC interviewed threc potential dialysis service providers, including
DCI and two for profit entities, and the financial risk associated with operating a clinic
in the Adams County area appears 1o have been the main reason one for profit provider
would not operate there.” H.R. at 390. We also note that RI1C’s lease with DCI was
renegotiated twice because DCI was losing a “sizable amount of money operating the
clinic ***;” and its financial situation had not improved several years later. Id. at 189-
190. While the commissioner argues that DCI as a national organization does profit
from its activities generally, it seems clear that its operation of the subject dialysis
clinic is not a profitable enterprise. Its financials for the subject clinic indicate it has
had an excess of expenses over revenues every year from 2006 to 2013. HR., Ex. 15.
Notably, a portion of those expenses relate to the write-off of care to patients who do
not have adequate coverage through government or private insurers, and cannot

independently pay their service balances. H.R., Ex. 14.

The commissioner further argues that DCI does not provide sufficient
charitable care at the subject clinic, defined as “services being provided ‘on a nonprofit
basis to those in necd, withour regard te race, creed, or ability to pay.” (Emphasis
added.) Church of God in N. Ohio, Inc.|. supra,| 419 Dialysis Clinic, supra, at §26.
4‘In Bethesda Healthcare | Inc. v. Wilkins, 101 Ohio St.3d 420, 2004-Chio-1749, the
Supreme Court held that “[w]hether an institution renders sufficient services to
persons who are unable to afford them to be considered as making charitable use of the
property must be determined on the totality of the circumstances; there is no absolute
percentage.” Id. at §39. The court. in Dialysis Clinic, supra, lurther explained that
“[iln the age of Medicare and Medicaid, the usual and ordinary indigent patient may

have access to government benefits, and the modern healthcare provider is not

4 In 2009, the revenue from “dialysis operations” exceeded the expenses related thereto by $9,862.
HR, Ex. 1L

5 Ms. Patton further testified that Adams County is onc of the top five poorest counties in Ohio, and
that Brown and Highlaad counties are economically depressed. TLR. at 392.

6
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required to forgo the pursuit of those benefits to qualify for charitable status.” Id. at
q42.

The commmissioner argues that the Dialysis Clinic court’s finding with
regard to DCI’s indigence policy is definitive as to the charitable use of the subject
propertly, which operates with the same policy. DCI’s policy states that, although DCI
provides service without regard to a patient’s ability to pay, such indigency policy “is
not a charity or gift to patients. DCI retains all rights to refuse to admit and treat a
patient who has no ability to pay.” H.R., Ex. 6 at 2. Testimony clicited at this board’s
hearing indicated that no patient has been denied services at the subject clinic because
of an inability to pay. H.R. at 231-233. RHC provided a summary of patient records
showing the amount of care “written off” during the years 2006 through 2013.° HR.,
Ex. 14. Upon review of the records presented, we find that, based oo a totality of the
circumstances, RHC has presented sufficient evidence of charitable care provided at
the subject clinic. We further note that the evidence presented in this case differs from
that presented in Dialysis Clinic, supra, where the court noted that “DCI did not

present a charity care figure.” Id. at 14,

Based upon the foregoing, we find that appellant has sufficiently
demonstrated its right to exemption pursuant to R.C. 5709.121(A)(2). Accordingly,

the comumissioner’s final determination is hereby reversed.

I hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its joural this day, with

respect to the cap 'c;nz%wtten
/ S é

“

A.J. Grocber, Board Secretary

® The information presented differentiates between “Medicare write-off” and “non-Medicare write-
off.” Mr. Mazon testified that Medicare will reimburse a portion of write-offs on DCI’s annual cost
report. H.R. at 246.
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2009 WL 4100065 (Ohio Bd.Tax.App.)
Board of Tax Appeals
State of Ohio

DIALYSIS CLINIC, INCORPORATED, APPELLANT
v.
WILLIAM W. WILKINS, TAX COMMISSIONER OF OHIO, APPELLEE

Case No. 2006-V-2389
November 24, 2009

*1 (Real Property Tax Exemption)

DECISION AND ORDER
Appearances:

For the Appellant
Dinsmore & Shohl, LLP
Sean P. Callan
255 East Fifth Street, Suite 1900
Cincinnati, Ohio 45202

For the Appellee
Richard Cordray
Attorney General of Ohio

Ryan P. O'Rourke
Assistant Attorney General

State Office Tower, 25 1 ploor
30 East Broad Street
Columbus, Ohio 432135

Ms. Margulies, Mr. Johrendt, and Mrx. Dunlap concur.

This matter is before the Board of Tax Appeals upon 2 notice of appeal filed by appellant Dialysis Clinic,

Incorporated (“DCI”).

DCI appeals from a final determination of the Tax Commissioner, in which the commissioner denied DCT's application for
exemption of real property from taxation for tax year 2004, and remission of penaltics for 2004 and 2005. On review, the

commissioner's determination is affirmed.

This matter is considered by the Board of Tax Appeals upon the notice of appeal, the statutory transcript (“8.1.7), and the
record of the evidentiary hearing (“H.R.”) held in this mattet. The parties also provided legal arguments through briefs filed

with the board.
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DCT seeks exemption for one of its outpatient dialysis clipies focated in West Chester, Ohio. In support of its exemption
application, DCI's then-staff attomey Amy Wheeler submitted the following October 2006 correspondence to the commissioner,
which states, in relevant part, as follows;

“DCT is a Tennessee non-profit, public benefit corporation qualified as a tax exempt organization under Section 301 o)3) of
the Tnemal Revenue Code. DUIs mission is o care for and rehabilitate patients suffering from chronic renal failure while
constantly striving to improve the methods and quality of treatment. To this end, DCI operates approximately 195 outpatient
dialysis clinics in 26 states, supports and participates in kidney-related research, and promotes professional and public education
in this field of medicine. Each year, DCI sets aside a significant portion of its profits to be utilized for research ***. For its

fiscal year ended September 30, 2005, DCI set aside $13,622,000 for research on net profits of $21,378,000. ! Additionally,
DCI operates a summer camp for children *** who have chronic renal failure or who have received a kiduey transplant. The
camp *** had 97 campers in June 2006.

“DCI opened its clinic *** in October 2003. The Facility has 14 dialysis stations and currently serves approximately 30 patients
providing dialysis services three days per week. *** DCI is, and has always been, the sole occupant of the Facility.

“DCI receives reimbursement for the services it provides from three main sources: Medicare, Medicaid and private insurers.
Sixty-two percent of the Facility's patients are covered by Medicare and nine percent are covered by Medicaid. For many
Medicare and Medicaid patients, DCI writes off the patient's responsibility based on indigency in accordance with DCI policy.

*2 “DCT is limited by federal and state laws in the ways in which it can provide charity care. Federal law prohibits healthcare
providers from influencing patient choices of one provider over another by offering fies items or services. Thus, DCY is not
able to provide free items or services to patients who are eligible for Medicare and Medicaid. Because Medicare has a separate
program for individuals with chrouic renal failure, most patients are eligible for coverage. However, for those who are not
eligible (mostly individuals who never worked or illegal aliens) or who have a waiting period before Medicare/Medicaid
coverage begins, DCI does provide charity care. Amounts of charity care are kept at the local elimics and are not aggregated
across the company, The Facility currently does not have any charity patients.” S.T. at 114-115,

Attached to its exemption application is a copy of a 1995 amendment to DCI's restated charter, which states that the corporation's
purpose is as follows:

“To operate dialysis clinies, io dialyze patients and to render such additional care as patients with chronic renal failure may
require; to provide training and supplies to enable selected patients to undertake dialysis at home, and to do all acts and things
necessary and incidental thereto.

“To receive and maintain a fund or funds of real and personal property or both, and to use and to apply the whole or any part of
the income therefrom and the principal thereof exclusively for charitable, scientific or educational purposes related to kidney
disease, either directly or by contributions to organizations that qualify as exempt organizations under Section 5011 <i(3) of the
[t ~enus Code and its regulations as they now exist or as they may be hereinafier amended.

Al R

“To conduct research relating to kidney disease, dialysis, and transplantation, and to do any act or thing which may promote
the effective treatment of kidney disease.” 8.T. at 154.

In his final determination, the commissioner decided to review DCE's request for exemption pursuant to R.C. 3709 12(B), noting
DCI failed to specify any statutory basis for exemption on its application. 8.T. at 1, 120. The commissioner found DCI to
be a non-profit institution, but not a charitable one, and concluded R.C. 5709121 is, therefore, inapplicable. S.T. at 1-2. The
commissioner looked at evidence of DCI's use of the subject and found “no evidence of charitable care provided at the property.”

The commissioner denied exemption, stating;
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“It is noted that merely collecting Medicaid or Medicare reimbursements is not a charitable act, but is receiving full agreed
payment under a guaranteed insurance payment for medical services. The Medicaid fees pzid are ones agreed to between the
health care provider and the Medicaid insurer. Such insured payments are no different than payments agreed to and paid under
commercial insurance agreements, whereby the insurer may contract with the care provider to pay a lower fee for services
than that charged to uninsured patients. Further, medical care does not become charitable merely because a medical billing is
deemed uncollectible and written off; such action being no more than an accounting toel by which a company may offset its
business losses. *** Therefore, the write-offs submitted for the subject property or those submitted for the entire DCI system
are insufficient to deterrmine the amount of indigent patients seen without regard to ability to pay.” $.T. at 3-4.

*3 In its notice of appeal, DC asserts the commissioner erred by finding it was not a charitable institution, by finding that it
does not use the subject property for a charitable purpose, and by finding that the property is not exempt from taxation.

At the hearing before this board, DCI presented two exhibits and the testimony of Mr. Lee Horn, in-house counset for DCI, and
Mr. Roy Dansro, DCI's regional administrator for the Cincinnati area. The Tax Commissioner presented five exhibits and two
witnesses who work for the Ohio Department of Job and Family Services, Ms. Deborah Clement Saxe and Mr. Eric Edwards.
Consistent with the facts as stated by his predecessor, Hom testified that DCT's mission is to provide treatment for end-stage
renal disease without a profit motive. HLR. at 36, 101; S.T. at 153, 155, 158. He said DCI developed an indigence policy to
satisfy Medicare requirernents, which prohibit charging less for services than the amount charged to Medicare patients. H.R.
at 39-40. To be considered under DC's indigence policy, patients must complete a financial analysis form, which is then used
to determine ability to pay.

The policy states: “DCI's indigence policy is not a charity or gift to patients. DCI retains all rights to refuse to admit and treat
a patient who has no ability to pay.” Appellant's Ex. 4 at 2. The policy further states “all patients are personally responsible
to pay for the treatment and services that DCI provides them.” Id. It explains that reasonable collection actions will be taken
against those who do not pay, including court action. “DCI has an affirmative obligation to collect copays and deductibles per
managed care contracts.” Id. Finally, the stated purpose of the indigence policy is to:

% [Eistablish a uniform and equitable system to determine if a DCI patient is indigent such that DCI may deem certain
charges for DCI's services provided to an indigent patient as an uncollectible bad debt. If DCI determines that a patient’s
indigence as established by this policy renders certain charges to that patient as uncollectible bad debt, then DCI may “write-
off” certain categories of charges to the patient as opposed to subjecting an indigent paticnt to reasonable collection efforts.”
Appellant's Ex. 4 at 1.

Horn testified that the policy addresses “the requirement that we not charge or offer services to patients cheaper than the
Medicare rate.” HL.R. at 47. He further explained that indigent patients must first exhaust all possible insurance payment options
before amounts owed will be considered under the policy. H.R. at 47, 70-71. If a patient qualifies under the indigence policy
and is unable to pay for treatment, Horn testified that the patient will be billed for the outstanding amount and then, “after a
certain amount of time,” DCI's accounts-receivable billing department will write off the charge as an uncollectible bad-debt
expense from the accounts-receivable ledger. HL.R. at 78-81, Appellant's Ex. 5.

*4 Hom also testified as to the insurers that reimbursed DCI for services provided to patients during the period October

2006 to September 2007. HLR. at 90-101. 2 He said that on a company-wide basis, Medicarc insured almost 75 percent of DCI
patients for the 2006 to 2007 period. Homn obtained this percentage from a document he said he received from the company's
controller, which also indicates private insurers covered 12.6 percent of DCI's patients, with Medicaid, HMOs, and the Veteran's
Admigistration insuring, respectively, 6.2, 5, and 1.3 percent of patients. Appellee's Ex. C. This cxhibit also indicates that

DCI provided 1,836,058 treatments per year to a monthly average of 13,082 patients, generating $526,891,082 in charges. 3
Of this, 11,840 treatments per ycar were provided for a monthly average of 96 indigent patients with no insurance. Id. DCI

Appx. 10
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characterized approximately $6.7 million of the chiarges for this period as a “bad debt charity write off” for those patients

insured by Medicare. *

Finally, Horn testified that DCI voluntarily agrees to accept patients insured by Medicare and Medicaid. H.R. at 119-120. He
also said DCI did not conduet research or its summer camp at the subject facility in West Chester. H.R. at 132,

DCT's other witness, Dansro, manages the subject in West Chester, three other dialysis clinics located throughout the Cincinnati
area in Walnut Hills, Western Hills, and Forest Park, as well as a elinic in Maysville, Kentucky. H.R. at 135. Dansro testified
that DCI's dialysis service is the same as that of a for-profit provider, but DCI invests excess revenue toward construction of
new clindes and rescarch to combat kidney disease. H.R. at 141, 220. He cited $1.7 million in rescarch funding he said DCI
gave to the University of Cincinnati Medical College from 2004 to 2008. H.R. at 142, 215-217. He said that while DCI does
not tum away patients without the ability to pay, all DCI patients are referred to its clinics after being treated and discharged

from hospitals, so they rarely lack insurance.” H.R. at 139, 168. In fact, Dansro said all patients ireated at the subject since it
opened in late 2003 have had some type of insurance. H.R. at 172, 221-222. He testified that of the approximately 350 total
patients at the five clinics he manages, presently between six and nine receive reatment without insurance or the ability to pay.
HR. at 173-174. However, it is unclear from Dansro's testimony how long any patient receives treatment without insurance

since he also testified that DCT's social workers supervise these patients in applying for Medicare and Medicaid. ¢ Id.

Finally, Dansro testified that clinies with fewer patients tend to lose money, such as the subject with 10 to 40 patients, while
climics with a higher volume tend to generate revenues in excess of expenses, such as Walnut Hills with 140 patients. H.R.
at 152-156; 206-207. Based on data compiled by an employee under Dansro's supervision, the West Chester clinic generated
$552,488 in charges during 2004 with approximately 10 total patients and $866,646 during 2005 with approximately 25 total
patients. HL.R. at 197-198, 221; Appeliee’s Ex. B. For these two years combined, insurers were responsible for approximately
$1.4 million in charges, with approximately $8,000 billed to patients. Id.

1 Afnminum

*5 We begiu our review by observing that the findings of the Tax Comnsissioner are presumptively valid, 4/

3895, 42 Do SU34 121123, Consequently, it is incurbent upon a taxpayer challenging a determination

de Gardens v Kosyder (1974), 38 Ohio S1.24 135, 143, &

of the Tax Comunissioner to rebut that presumnption, Baf

{ . Morgover, the taxpayer is assigned the burden of showing in what

o
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&

manter and to what extent the commissioner’s deterraination is W error. Pederaned Di res, oy {
{3, 213 When no competent and/or probative evidence is developed and groperly presented to the board to

that the conmmuissioner's determination is “¢ learly unreasonable or uniawful,” the determination is presumed fo be comect. Alcan
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In its appeal, DUT claims that the subject property should be exempt Fom taxation pursuant to R.C, 37051 2(B) and R.C.
22 P 3’ v

9121 Under R.C 2709 2(B), all “{rleal and tangible personal proverty belonging to insiitutions that is used exclusively

8 i & £ S & »

for charitable purposes shall be exempt from taxation ##%” Thus, to grant an exemption under this section of the statute, it

nust be determined that (1) the property belongs lo an institution, and {2} the property is being used exclusively tor charitable

/ 1405, 406-407, The phrase “used exclusively” has been

ft

fevad Park Owiters. fec v Traev (19943, 71 Ohic

purposes. High
interpreted by the court to mean primary use. 7

stianily Bvangelisay v, Zaing 120013, 91 Oluo 8134 117, 120,
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Moreover, if an institution is found to be “charitable,” 1t can then be held to a more relaxed standard of “asxclusive charitable
use” found in R.C. 3709 121, That statute provides:

“Real property and tangible personal property belonging to a charitable *** institution *** shall be considered as used
exclusively for charitable ¥** purposes by such institution, *** if it meets one of the fellowing requirements:

“(A) It is used by such institution, *** or by one or mose other such institutions, the state, or political subdivisions under a
lease, sublease, or other contractual arrangement:

*§ “(ij As a communily or area center in which presentations in music, dramatics, the ars, and related fislds are made in
order to foster public interest and education there;

*“(2) For other charitable, educational, or public purposes;
*(B) It is made available under the direction or comtrol of such institution, *** for use in furtherance of or incidental to its ***
charitable *** purposes and not with a view to profit.”

Thus, in deciding whether property is exempt under the charitable use provisions of R.T. 3709.12(B}) and 5709.121, the first
determination is whether a charitable or noncharitable institution is seeking exemption. If the institution is noncharitable, its
property may be exempt if it uses the property exclusively for charitable purposes. Highland Park Owners, Inc., supra. If the
institution is charitable, its property may be exemipt if it uses the property exclusively for charitable purposes or it uses the

property under the terzns set forth in R.C. 3709121, Ofmsred Fails Bd of Edn v, Tracy (1997}, Ohio Si.3d 393, 396,

3
Episcopal Parish v Kinney (19793, 58 Ohin St.2d 199, White Cross Hosp. Assw. v, Bd of Tag Appeais {1974, 38 Ohio St.2d 199,

Furthermore, “[wihen charges are made for the services being offered, we must consider the overall operation being conducted
to determine whether the property is being used exclusively for charitable purposes.” Bethesdu Healtheuare, Inc. v. Wilkins.
101 Ohio SL3d 420, 2004-Ohio- 1749, at €36, “Whether an institution renders sufficient services to persons who are mable
to afford them to be considered as making charitable use of property must be determined on the totality of the circumstances;
there is no absolute percentage.” Id. at 35.

While the General Assembly has not defined what activities of an institution constitute charitable purposes, the Supreme Court
of Ohio held n Planned Parenthood dAssw. of Columbus, fne v Tax Comnr. (19663, 5 Ohio St.2d 117, paragraph one of the
syllabus, that:

“[l]n the absence of a legislative definition, *charity,” in the legal sense, is the attempt in good faith,

spiritually, physically, intellectually, socially and economicaily to advance and benefit mankind in general,

or those in need of advancement and benefit in particular, without regard to their ability to supply that need

from other sources, and without hope or expectation, if not with positive abnegation, of gain or profit by

the denor or by the instrumentality of the charity.”

-

In the present matter, we first find that DCI does not qualify for exemption under R.C. 570Y.12(B) as an institution that uses
the property exclusively for charitable purposes. Highland Park Owners, Inc., supra. As DCI concedes, it provides no free or
charitable service at the subject property. Consequently, for DCI to qualify for exemption, it must be found that DClLis the type
of institution permitted the broader definition of “exclusive charitable use”™ found under R.C. 5709.121, where the threshold
requirement is that the property owner be a charitable or educational institution, state or political subdivision. True Chrisianity
Evangelism v. Tracy (1999), 87 Obio St. 3d 48. 50. Although the record indicates DCLis a not-for-profit corporation that may
operate the subject property without a view to profit, we are unable to find that DCI is a charitable institution.
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2]

*7 When we look at the “relationship between the aciual use of the property and the purpose of the institution,” Community
Health Professionals, Inc., supra, we find DCI does not use the subject property in furtherance of or incidently to its charitable
purpose because it conducts no charitable activity at the clinic. Instead, like the operations of a for-profit corporation, it charges
all patients for dialysis services, voluntarily enters contracts with government and private insurers to set charges for the provision
ul ihese services, and does not donate any of 1ts services without charge or at a reduced charge. The only distinction we can
find between DCI's elinics and for-profit dialysis clinics is the manner in which a portion of excess reverue is used. From
the fimited record, it appears that the owner’s intent is to raise funds from ifs clinic operations to apply in part toward further

clinic development and alleged research. © However, any charitable purpose based on this use is vicarious. “It is only the use of

property in charitable pursuits that qualifies for tax exemption, not the utilization of receipts or proceeds that does 50.” Hudbard
o i

93}, 67 Ohis Si3d 564, 566, See, also, Seven Hills Schools, supra; Vick v Cievelond Mess

Fon (194633 2 Ohic S1.2d 3y, 33,

Further, DCI explicitly states that its “indigence pelicy is not a charity or gift to patients. DCI retains alf rights to refuse 10
admit and treat a patient who has ne ability to pay.” Appellant's Ex, 4 at 2. The policy also states “all patients are personally
responsible to pay for the treatment and services that DCI provides them.” Id. If payment is not received for services provided,
therr DCI pursues collection action, including court action, which presumably means obtaining judgment and recording a lien
against non-paying patients. While DCT characterizes as charity its accounting practice of eventually writing off a portion of
some patient charges deemed uncollectible bad debt, we find no evidence of DCI acting as a donor at any time by relinquishing
its fegal right to payment from patients for services provided.

In an fllinois tax exemption case involving a basnital Provens Co t Mo Cairter s D o
384 UL App 3d 734, the court discusses the relationship between charity and gift giving as follows:
“*Charity’ is an act of kindness or benevolence. There is nothing particularly kind or benevolent about selling somebody
something. “Charity’ is “generosity and helpfulness(,] espleciaily] toward the needy or suffering” (Merriam-Webster's Collegiate
Dictionary 192 (10th ed. 2000)) — not mercly helpfulness, note, but generosity. *Generosity” means ‘liber{ality] in giving.”
Merriam-Webster's Collegiate Dictionary 484 (10th ed. 2000). To be charitable, an institution must give liberally. Removing
giving from charity would debase the meaning of charity, and we resist such an assault upon language. See C. Borek, Decoupling
Tax Exemption for Charitable Qrganizations, 31 W, Mitchell L. Rev. 183, 187 (2004) (“the ‘legal” meaning [of “charitable’}
has so stretched the term beyond its etymological boundaries as to render the concept vacant, unoccupied by any useful legal
aotion of what ‘charitable’ means™).

*8 ek AR

“[A} gift is, by definition, free goods or services: ‘something voluntarily transferred by one person to another without
compensation” {Merriam- Webster's Collegiate Dictionary 491 {10th cd. 20003). Defining ‘gift’ in any other way would do
violence to the meaning of the word. One can make a gift by charging nothing at all. Or one can make a gift by undercharging a
person, that is, charging less than one's cost (using cost as a baseline prevents the creation of an artificial gift through inflation
of prices {37 Loy L Chi. I 0 311-12)), and in that case, part of the goods or services is given without compensation. ¥**
Provena quotes [a case that states]: *Charity,’ in Iaw, is not confined *** to mere almsgiving.' That is true. But it i3 confined to
giving. Charity is a gift, and one can give a gift to a rich person as well 83 to a poor person, the object being “the improverment
and promotion of the happiness of man.” * * * Regardless of whether the recipient of the goods or services is rich or poor or
somewhere in between, it is nonsensical to say one has given a gift to iliat person, or that one has been charitable, by billing
that person for the full cost of the goods or services — whether the goods or services be medical or otherwise. For a gift (and,
therefore, charity) to occur, something of value must be given for free.” Id. at 25-26 (internal case citations omitted).

L

Based on a review of the record, we find no evidence quantifying any meaningful act of DCI “giving” anything to patients.
Planned Parenthood 4ssn. of Columbus, Inc., supra. Again, DCI concedes it provides no free or charitable service at the subject
propetty. DCUs policy states that it “retains alf rights to refuse to admit and reat a patient who has no ability to pay.” Even if

e S P Appx. 13
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DCI agrees to temporarily provide treatment to a patient without the ability to pay, it appears that it does so with the expectation
that the patient will qualify for some type of insurance and payments will soon begin. 1d.

As to the alleged charitable Medicare write-offs, the record provides no evidence as to the relevant application year. lustead,
in 2006 to 2007, DCI generated $3526,891,082 in charges and characterized approximately $6.7 million, or 1.27 percent, of
these charges as a “bad debt charity write off for those patients insured by Medicare. However, we are unable to find these
write offs charitable since federal law expressly prohibits DCI from providing charitable care to patients insured by Medicare.
Reply brief at 10.

Further, even if we were to accord this evidence any weight, since DCI presented no evidence as to actual costs, we are unable
to determine from the record whether the amounts written off were anything more than simply excess charges over costs. And
finally, even if we were to accept DCT's position as to the writter-off bad debt, we would find 1.27 percent to be insufficient to
meet the charitable service standards required for exemption. See, for example, Bethesda Healthcare, Inc., supra. That finding
would be buttressed by the fact that DCI provided, subject o its indigence policy, 2 monthly average of 96 uninsured indigent
patients with less than one percent (.64 percent) of the 1,836,058 total dialysis treatments provided that year to a monthly
average of 13,082 patients. We would alse find this company-wide amount deficient. Consequently, we are unable to find DCI
acts as a donor “without hope or expectation, if not with positive abnegation, of gain or profit.” Planned Parenthood Assn.
of Columbus, Inc., supra.

+9 While the alleged rescarch efforts of this organization may be laudable and while the individuals availing themselves of the
dialysis services provided certainly benefit, DCl is not providing its services without an expectation that it will be compensated.
Thus, DCI is not a charitable organization and the subject property is not entitled to exemption from taxation. Accordingly, it is
the decision and order of the Board of Tax Appeals that the Tax Commissioner's final determination must be, and is, affirmed.

1 Hereby Certify the Foregoing to be a True and Complete Copy of the Action Taken by the Board of Tax
Appeals of the State of Ohio and Entered upon its Journal this Day, with Respect to the Captioned Matter.

Sally F. Van Meter
Board Secretary

Footnotes

H The record does not contain DCT's federal tax return in support of the referenced 2005 tax year, but does contain copies of returns
for 2003 and 2004. S.T. at 19-45 and 46-72. DCI states it netted £32,167,517 on revenues of $514,053,981 for tax year 2004, with
approximately $6 million apparently listed for research expenses. S.T. at 46, 47, 59, 63. For tax year 2003, DCI states it netied
$6,306,492 on revenues of $479,127,641, with §7 miltion apparently listed for rescarch expenses. S.T. at 19, 20, 33. The record
provides no further detalls or support regarding these stated research expenses.

2 He said he was unable to testify regarding insurers for the relevant exemption application period. Id.
3 Of these lotal charges, Medicare and private insurers make up 55.8 and 31.7 percent, respectively. Id.
4 Sce appellant’s Ex. 5 at procedure 1001, attachment 1001A, cost code A101.

For patients without insurance, Dansro testificd that DCT's charge is $800 per treatment. Private insurers have negotiated charges
of $175 to $475 per treatment, with Medicaid-insured patients charged the maximum reimbursement amount of $155 per treatment.
While Medicare patients are responsible for a 20 percent copayment of the Medicare rate, which is $160 per treatment, approximately
85 percent of DCT's Cincinnati area Medicare patients have a secondary insurer that covers the copayment. FLR. at 166-168, 183-186.
6 Medicare established u special program: to insure patients, regardless of age or income, who require dialysis due to end-stage renal
disease, according to the testimony of the commissioner's witness, Eric Bdwards, 2 Medicaid rules and policy expert for the Ohio
Department of Job and Family Services. H.R. at 261-262, 269; S.T. at 115. He testified that patients can experience a one- to three-
month long waiting period after completing 2 Medicare application before becoming eligible for benefits. Id.

[
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To detormine whether property (s exempt in accordance with RO

09 121, “property must [1] be under the direction or control of
a charitable insttution or state or political subdivision, {2} be otherwisy made available *for nse in furtherance of or incidental 5’
the institution’s “charilable *¥* or public purposes,” and {31 not be made available with a view to profit™ Céncinnas Namre Conter
v Bl of Tux dpgenls (19763, 48 Ohio S0.2d 122, 125, “Whep considering R.C 5709121 and the question of whether a charitabla

o5 its nromerie in B of pr
T uses i5 property in Brtheranos of or i

: iable purposes, ibis sourt focuses on the refationship berween
the actual use of the property and the purpose of the Institation.” Community Health Professionuls, fae., v Levin, 113 Ohio 8 3d
432, 3007-0Ohie-2336. 81 21,
(ther than ths bare Infonmation reported on carporate Yax returas and witness testimony réegesding one donation to the University of
Cincinnat, we find no evidence regarding research or confributions by DCL See footnote 1, supra; H.R. at 142,

2009 WL 4100065 (Ohio Bd. Tax.App.)

Appx. 15
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1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States is intended;
(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972

Appx. 16
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5321.02 Retaliatory action by landlord prohibited.

{A) Subject to section 5321.03 of the Revised Code, a landlord may not retaliate against a tenant by
increasing the tenant’s rent, decreasing services that are due to the tenant, or bringing or threatening to
bring an action for possession of the tenant's premises because:

(1) The tenant has complained to an appropriate governmental agency of a violation of a building,
housing, health, or safety code that is applicable to the premises, and the violation materially affects

health and safety;
{2) The tenant has complained to the landlord of any violation of section 5321,04 of the Revised Code;

{3) The tenant joined with other tenants for the purpose of negotiating or dealing collectively with the
landlord on any of the terms and conditions of a rental agreement.

(B) If a landlord acts in violation of division (A) of this section the tenant may:

(1) Use the retaliatory action of the landlord as a defense to an action by the landiord to recover
possession of the premises;

{2) Recover possession of the premises; or
(3) Terminate the rental agreement.

In addition, the tenant may recover from the landlord any actual damages together with reasonable
attotneys' fees.

(C) Nothing in division {A) of this section shall prohibit a landlord from increasing the rent to reflect the
cost of improvements installed by the landiord in or about the premises or to reflect an increase in other
costs of operation of the premises.

Effective Date: 11-04-1974

Appx. 17
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5709.12 Exemption of property used for public or charitable
purposes.

(A) As used in this section, "independent living facilities” means any residential housing facilities and
related property that are not a nursing home, residential care facility, or residential facility as defined in
division (A) of section 5701.13 of the Revised Code.

(B) Lands, houses, and other buildings belonging to a county, township, or municipal corporation and
used exclusively for the accommodation or support of the poor, or leased to the state or any political
subdivision for public purposes shall be exempt from taxation. Real and tangible personal property
belonging to institutions that is used exclusively for charitable purposes shall be exempt from taxation,
including real property belonging to an institution that is a nonprofit corporation that receives a grant
under the Thomas Alva Edison grant program authorized by division (C) of section 122.33 of the Revised
Code at any time during the tax year and being held for leasing or resale to others. If, at any time during a
tax year for which such property is exempted from taxation, the corporation ceases to qualify for such a
grant, the director of development shall notify the tax commissioner, and the tax commissioner shall cause
the property to be restored to the tax list beginning with the following tax year. All property owned and
used by a nonprofit organization exclusively for a home for the aged, as defined in section 5701.13 of the
Revised Code, also shall be exempt from taxation. '

(C)

(1) If a home for the aged described in division (B){1) of section 5701.13 of the Revised Code is operated
in conjunction with or at the same site as independent living facilities, the exemption granted in division
(B) of this section shall include kitchen, dining room, clinic, entry ways, maintenance and storage areas,
and land necessary for access commonly used by both residents of the home for the aged and residents of
the independent living facilities. Other facilities commonly used by both residents of the home for the aged
and residents of independent living units shall be exempt from taxation only if the other facilities are used
primarily by the residents of the home for the aged. Vacant land currently unused by the home, and
independent living facilities and the lands connected with them are not exempt from taxation. Except as
provided in division (A)(1) of section 5709.121 of the Revised Code, property of a home leased for
nonresidential purposes is not exempt from taxation.

(2) Independent living facilities are exempt from taxation if they are operated in conjunction with or at the
same site as a home for the aged described in division (B)(2) of section 5701.13 of the Revisaed Code;
operated by a corporation, association, or trust described in division (B)(1)(b) of that section; operated
exclusively for the benefit of members of the corporation, association, or trust who are retired, aged, or
infirm; and provided to those members without charge in consideration of their service, without
compensation, to a charitable, religious, fraternal, or educational institution. For the purposes of division
(C)(2) of this section, "compensation" does not include furnishing room and board, clothing, health care,
or ather necessities, or stipends or other de minimis payments to defray the cost thereof.

(D)

(1) A private corporation established under federal law, as defined in 36 U.S.C. 1101, Pub. L. No. 102-
199, 105 Stat. 1629, as amended, the objects of which include encouraging the advancement of science
generally, or of a particular branch of science, the promotion of scientific research, the improvement of the
qualifications and usefulness of scientists, or the increase and diffusion of s%?ﬁtipﬁ)c( k;lcgvledge is

hHreiiredoe Ahie anuloce Q700 19 1iA
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conclusively presumed to be a charitable or educational institution. A private corporation established as a
nonprofit corporation under the laws of a state that is exempt from federal income taxation under section
501{c)(3) of the Interna! Revenue Code of 1986, 100 Stat. 2085, 26 U.S5.C.A. i, as amended, and that
has as its principal purpose one or more of the foregoing objects also is conclusively presumed to be a
charitable or educational institution.

The fact that an arganization described in thic division operates in 2@ manner that results in an excess of
revenues over expenses shall not be used to deny the exemption granted by this section, provided such
excess is used, or is held for use, for exempt purposes or to establish a reserve against future
contingencies; and, provided further, that such excess may not be distributed to individual persons or to
entities that would not be entitled to the tax exemptions provided by this chapter. Nor shall the fact that
any scientific information diffused by the organization is of particular interest or benefit to any of its
individual members be used to deny the exemption granted by this section, provided that such scientific
information is available to the public for purchase or otherwise.

3

{2) Division (D)(2) of this section does not apply to real property exempted from taxation under this
section and division (A)(3) of section 5709.121 of the Revised Code and belonging to a nonprofit
corporation described in division {D)(1) of this section that has received a grant under the Thomas Alva
Edison grant program authorized by division {C) of section 122.33 of the Revised Code during any of the
tax years the property was exempted from taxation.

When a private corporation described in division ( 3(1) of this section sells ali or any portion of a tract, lot,
or parcel of real estate that has been exempt from taxation under this section and section 5709.121 of the
Revised Code, the portion sold shall be restored to the tax list for the year following the year of the sale
and, except in connection with a sale and transfer of such a tract, lot, or parcel to a county land
reutilization corporation organized under Chapter 1724. of the Revised Code, a charge shail be levied
against the sold property in an amount equal to the tax savings on such property during the four tax years
preceding the year the property is placed on the tax list. The tax savings equals the amount of the
additional taxes that would have been levied if such property had not been exempt from taxation.

The charge constitutes a lien of the state upon such property as of the first day of January of the tax year
in which the charge is levied and continues until discharged as provided by law. The charge may ailso be
remitted for all or any portion of such property that the tax commissioner determines is entitled to
exemption from real property taxation for the year such property is restored to the tax list under any
provision of the Revised Code, other than sections 725.02, 1728.10, 3735.67, 5709.40, 5709.41,
5709.62, 5709.63, 5709.71, 5709.73, 5709.78, and 5709.84, upon an application for exemption covering
the year such property is restored to the tax list filed under section 5715.27 of the Revised Code.

(E) Real property held by an organization organized and operated exclusively for charitable purposes as
described under section 501(c){3) of the Internal Revenue Code and exempt from federal taxation under
section 50i(a) of the Internal Revenue Code, 26 U.S.C.A. 501(a) and (€)(3), as amended, for the
purpose of constructing or rehabilitating residences for eventual transfer to qualified low-income families
through sale, lease, or fand installment contract, shall be exemnpt from taxation.

The exemption shall commence on the day title to the property is transferred to the organization and shall
continue to the end of the tax year in which the organization transfers title to the property to a qualified
iow-income family. In no case shall the exemption extend beyond the second succeeding tax vyear
following the year in which the title was transferred to the organization. If the titie is transferred to the
organization and from the organization to a qualified low-income family in theAppxt_ax] @ar, the
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exemption shall continue to the end of that tax year. The proportionate amount of taxes that are a lien but
not yet determined, assessed, and levied for the tax year in which title is transferred to the organization
shall be remitted by the county auditor for each day of the year that title is held by the organization.

Upon transferring the title to another person, the organization shall file with the county auditor an affidavit
affirming that the title was transferred to a qualified low-income family or that the title was not transferred
to a qualified low-income family, as the case may be; if the title was transferred to a qualified jow-income
family, the affidavit shall identify the transferee by name. If the organization transfers title to the property
to anyone other than a qualified low-income family, the exemnption, if it has not previously expired, shall
terminate, and the property shall be restored to the tax list for the year following the year of the transfer
and a charge shall be levied against the property in an amount equal to the amount of additional taxes
that would have been levied if such property had not been exempt from taxation. The charge constitutes a
lien of the state upon such property as of the first day of January of the tax year in which the charge is
levied and continues until discharged as provided by law.

The application for exemption shall be filed as otherwise required under section 5715.27 of the Revised
Code, except that the organization holding the property shall file with its application documentation
substantiating its status as an organization organized and operated exclusively for charitable purposes
under section 501(c)(3) of the Internal Revenue Code and its qualification for exemption from federal
taxation under section 501(a) of the Internal Revenue Code, and affirming its intention to construct or
rehabilitate the property for the eventual transfer to qualified low-income families.

As used in this division, "qualified low-income family” means a family whose income does not exceed two
hundred per cent of the official federal poverty guidelines as revised annually in accordance with section
673(2) of the "Omnibus Budget Reconciliation Act of 1981," 95 Stat. 511, 42 U.S.C.A. 9902, as amended,
for a family size equal to the size of the family whose income is being determined.

(F)
(1)

(a) Real property held by a county land reutilization corporation organized under Chapter 1724. of the
Revised Code shall be exempt from taxation. Notwithstanding section 5715.27 of the Revised Code, a
county land reutilization corporation is not required to apply to any county or state agency in order to
qualify for the exemption. ‘

(b) Real property acquired or held by an electing subdivision other than a county land reutilization
corporation on or after April 9, 2009, for the purpose of implementing an effective land reutilization
program or for a related public purpose shall be exempt from taxation until sold or transferred by the
electing subdivision. Notwithstanding section 5715.27 of the Revised Code, an electing subdivision is not
required to apply to any county or state agency in order to qualify for an exemption with respect to
property acquired or held for such purposes on or after such date, regardless of how the electing
subdivision acquires the property.

As used in this section, "electing subdivision" and "land reutilization program" have the same meanings as
in section 5722.01 of the Revised Code, and "county land reutilization corporation” means a county land
reutilization corporation organized under Chapter 1724. of the Revised Code and any subsidiary wholly
owned by such a county land reutilization corporation that is identified as "a wholly owned subsidiary of a
county land reutilization corporation” in the deed of conveyance transferring title to the subsidiary.

Appx. 20
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(2) An exemption authorized under division (F)(1) of this section shall commence on the day title to the
property is transferred to the corporaticn or electing subdivision and shall continue to the end of the tax
vear in which the instrument transferring title from the corporation or subdivision to another owner is
recorded, if the use to which the other owner puts the property does not qualify for an exemption under
this section or any other section of the Revised Code. If the title to the property is transferred to the
corporation and from the corporation, or to the subdivision and from the subdivision, in the same tax year,
the exemption shall continue to the end of that tax year. The proportionate amount of taxes that are a lien
but not yet determined, assessed, and levied for the tax year in which title is transferred to the
corporation or subdivision shall be remitted by the county auditor for each day of the year that title is held
by the corporation or subdivision.

Upon transferring the title to another person, the corporation or electing subdivision shall file with the
county auditor an affidavit or conveyance form affirming that the title was transferred to such other person
and shall identify the transferee by name. If the corporation or subdivision transfers title to the property to
anyone that does not qualify or the use to which the property is put does not qualify the property for an
exemption under this section or any other section of the Revised Code, the exemption, if it has not
previously expired, shall terminate, and the property shall be restored to the tax list for the year foliowing
the year of the transfer. A charge shall be levied against the property in an amount equai to the amount of
additional taxes that would have been levied if such property had not been exempt from taxation. The
charge constitutes a lien of the state upon such property as of the first day of January of the tax year in
which the charge is levied and continues until discharged as provided by law.

In lieu of the application for exemption otherwise required to be filed as required under section 5715.27 of
the Revised Code, a county land reutilization corporation holding the property shall, upon the request of
any county or state agency, submit its articles of incorporation substantiating its status as a county land
reutilization corporation.

(G) [Effective 9/15/2014] Real property that is owned by an organization described under section
501(c)(3) of the Internal Revenue Code and exempt from federal income taxation under section 501(a) of
the Internal Revenue Code and that is used by that organization exclusively for receiving, processing, or
distributing human biood, tissues, eyes, or organs or for research and development thereof shall be
exempt from taxation.

Amended by 130th General Assembly File No. TBD, HB 483, §101.01, eff. 9/15/2014, applicable to tax
year 2014 and every tax year thereafter.

Amended by 130th General Assembly File No. TBD, SB 172, §1, eff. 9/4/2014.
Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Effective Date: 09-06-2002; 06-30-2005; 2008 SB353 04-07-2009

Appx. 21
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5709.121 Exclusive charitable or public purposes defined.

(A) Real property and tangible personal property belonging to a charitable or educational institution or to
the state or a political subdivision, shall be considered as used exclusively for charitable or public purposes
by such institution, the state, or political subdivision, if it meets one of the following requirements:

(1) It is used by such institution, the state, or political subdivision, or by one or more other such
institutions, the state, or political subdivisions under a lease, sublease, or other contractual arrangement:

(a) As a community or area center in which presentations in music, dramatics, the arts, and related fields
are made in order to foster public interest and education therein;

(b) For other charitable, educational, or public purposes.

(2) It is made available under the direction or control of such institution, the state, or political subdivision
for use in furtherance of or incidental to its charitable, educational, or public purposes and not with the
view to profit.

(3) It is used by an organization described in division (D) of section 5709.12 of the Revised Code. If the
organization is a corporation that receives a grant under the Thomas Alva Edison grant program
authorized by division (C) of section 122.33 of the Revised Code at any time during the tax year, "used,”
for the purposes of this division, includes holding property for lease or resale to others.

(B)

(1) Property described in division (A)(1){(a) of this section shall continue to be considered as used
exclusively for charitable or public purposes even if the property is conveyed through one conveyance or a
series of conveyances to an entity that is not a charitable or educational institution and is not the state or
a political subdivision, provided that ali of the following conditions apply with respect to that property:

(a) The property has been listed as exempt on the county auditor's tax list and duplicate for the county in
which it is located for the ten tax years immediately preceding the year in which the property is conveyed
through one conveyance or a series of conveyances;

(b) The property is conveyed through one conveyance or a series of conveyances to an owner that does
any of the following:

(i) Leases the property through one lease or a series of leases to the entity that owned or occupied the
property for the ten tax years immediately preceding the year in which the property is conveyed or to an
affiliate of that entity;

(ii) Contracts to have renovations performed as described in division (B){(1)(d) of this section and is at
least partially owned by a nonprofit organization described in section 501(c)(3) of the Internal Revenue
Code that is exempt from taxation under section 501(a) of that code.

(c) The property includes improvements that are at least fifty years old;

(d) The property is being renovated in connection with a claim for historic preservation tax credits available
under federal law;

(e) The property continues to be used for the purposes described in division (A)(l)(ﬁﬁfrf)t;l(is eétion after
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its conveyance; and

(f) The property is certified by the United States secretary of the interior as a "certified historic structyre”
or certified as part of a certified historic structure.

{2) Notwithstanding section 5715.27 of the Revised Code, an application for exemption from taxation of
property described in division (B)(1) of this section may be filed by either the owner of the property or its
occupant.

(C) For purposes of this section, an institution that meets ali of the following requirements is conclusively
presumed to be a charitable institution:

(1) The institution is a nonprofit corporation or association, no part of the net earnings of which inures to
the benefit of any private shareholder or individual;

(2) The institution is exempt from federal income taxation under section 501(a) of the Internal Revenue
Code;

(3) The majority of the institution's board of directors are appointed by the mayor or legislative authority of
a8 municipal corporation or a board of county commissioners, or a combination thereof;

(4) The primary purpose of the institution is to assist in the development and revitalization of downtown
urban areas.

Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Effective Date: 12-13-2001; 06-30-2005; 2008 HB562 09-22-2008; 2008 HB458 12-31-2008

Appx. 23
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5715.271 Burden of proof of entitiement to exemption on property

owner.

In any consideration conceming the exemption from taxation of any property, the burden of proof shall be
placed on the property owner to show that the property is entitled to exemption. The fact that property
has previously been granted an exemption is not evidence that it is entitled to continued exemption.

Effective Date: 10-17-1985

Appx. 24
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§ 426-1. End stage renal disease program, 42 USCA § 42641

42 U.S.CA. § 426-1
§ 426-1. End stage renal disease program

Currentness

(a) Entitlement to benefits
Notwithstanding any provision to the contrary in section 426 of this title or subchapter XVIIT of this chapter, every individual

who--

(1XA) is fully or currently insured (as such terms are defined in sectior 414 of this title), or would be fully or currently
insured if (i} his service as an employee (as defined in the Railroad Retirement Act of 1974 {43 US.C A § 221 stseq.]) after
December 31, 1936, were included within the meaning of the term “employment” for purposes of this subchapter, and (i1}
his medicare qualified government employment (as defined in section 410{g) of this title) were included within the meaning
of the term “employment” for purposes of this subchapter;

(B) () is entitled to monthly insurance benefits under this subchapter, (if) is entitled to an annuity uader the Railroad
Retirement Act of 1974 [45 L.S.C. A § 231 =0 seq.], or (i) would be entitled to a monthly insurance benefit under this
subchapter if medicare qualified government cmployment (as defined in section 410(p) of this title) were included within the
meaning of the term “employment” for purposes of this subchapter; or

{C} is the spouse or dependent child (as defined in regulations) of an individual described in subparagraph (A) or (B);
(2) is medically determined to have end stage renal discase; and

(3) has filed an application for benefits under this section;
shall, in accordance with the succeeding provisions of this section, be entitled to benefits under part A and eligible to enroll under
part B of subchapter XVIII of this chapter, subject to the deductible, premium, and coinsurance provisions of that subchapter.
(b} Duration of period of entitlement
Subject to subsection (c) of this section, entitlement of an individual to benefits under part A and eligibility to enroll under part

B of subchapter X VIII of this chapter by reasons of this section on the basis of end stage renal disease--

{1) shall begin with--

p.



§ 426-1. End stage renal dissase program, 42 USCA § 42841

{A) the third month after the month in which a regular course of renal dialysis is initiated, or

(B) the month in which such individual receives a kidney tansplant, or {if earlier) the first month in which such individual
is admitted as an inpatient to an institution which is a bospital meeting the requirements of scetien 1393%(c) of this utle
{and such additional requirements as the Secretary may preseribe under scetion 1395ri(h ) of this title for such institutions)
in preparation for or anticipation of kidney transplantation, but only if such transplantation occurs in that month or in
either of the next two months,

whichever first occurs (but no earlier than one year preceding the month of the Yiling of an application for benefits under
this section); and

(2) shall end, in the case of an individual who receives a kidney transplant, with the thirty-sixth month after the monsh in
which such individual receives such transplant or, in the case of an individual who has not received a kidney transplant and
no longer requires a regular course of dialysis, with the twelfth month after the month in which such course of dialysis is
terminated.

© " Individuals participating in self-care dialysis training programs; kidney transplant failures; resumpticn of previously
terminated regular course of dialysis

Notwithstanding the provisions of subsection (b) of this section--

(1) in the case of any individual who participates in a self-care dialysis training pregram prior to the third month afler the
month in which such individual initiates a regular course of renal dialysis in a renal dialysis facility or provider of services
meeting the requirements of section 13950(h) of this title, entitlement to benefits under part A and eligibility to enroll under
part B of subchapter XVIII of this chapter shall begin with the month in which such regular course of renal dialysis is initiated;

{2} in any ease in which a kidney transplant fails {(whether during or after the thirty-six-month period specified in subsection
(b)}(2) of this section) and as a result the individual who received such transplant initiates or resumes a regular course of renal
dialysis, entitlement to benefits under part A and cligibility to enroll under part B of subchapter XVIII of this chapter shall
begin with the month in which such course is mitiated or resumed; and

(3) in any case in which a regular course of renal dialysis is resumed subsequent to the termination of an earlier course,
entitiement to benefits under part A and eligibility to enroll under part B of subchapter XV of this chapter shall begin with
the month in which such regular course of renal dialysis is resumed.

()" Continuing eligibility of certain terminated individuals
For purposes of this section, each person whose monthly insurance benefit for any month is terminated or is otherwise not
payabic solely by reason of paragraph (1) or (7} of section 425¢¢) of this title shall be treated as entitled to such benefit for

such month.

CREDIT(S)

Appx. 26



§ 426-1, End stage renal disesss program, 42 USCA § 4261

{Aug. 14, 1935, ¢. 531, Title 11, § 2264, as added June 13, | ub. L. 93-293, 3 -"2 Stat. 307; amended Bept. 3,
1982, Pub L. ¥7-248. Tile 1, ¢ 2780 2HC ,; 96 Stai. 561; Jan. is § 309{b¥ 1, 96 Stat, 2408;
1317 Aug. 1 E@%, mixs',‘ L33-286 Tude 16§ 201a

Apr. 7, 1986, Pub L. 99-272, Tude XI5, § 1 3205(bu2¥By, 100 Si
{3 D{a0), 108 Buar. 14973

Footnotes
i So in original. Two subsecs. {¢) have becn enacted.

42 U.S.C.A. §426-1,42 USCA § 426-1
Current through P.L. 113-163 (excluding P.L. 113-128) approved 8-8-14

Appx. 27
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(NComell Yojygrgjiel g sepool (g 4t RLENE CRIBIEAY S S CFR 413.178 -
(https://www.corhell. u’?searCh(//)cfr/text/Q/chaptervIV) > Subchapter Bad debts.

B (/cfr/text/42 /chapter-IV/subchapter-B) » Part 413

(/cfr/text/42 /part-413) > Subpart H (/cfr/text/42/part- There are 9 Updates

413 /subpart-H) > Section 413.178 appearing in the Federal
Register for 42 CFR 413.

View below or at eCFR

(GPOAccess) (http:/ /www.ecfr.gov/cgi-bin/text-idx?
c=ecfr&tpl=/ecfrbrowse/Title42/42cfr413_main_02.tpl)

CFR (/cfr/text/42/413.178?qt—cfr_tabs=0#qt—cfr_tabs)

Updates (/cfr/text/42/413.17 8?qt-cfr_tabs=1#qt-cfr_tabs)

Authorities (U.S. Code) (/cfr/text/42/413.178?qt-cfr_tabs=z#qt-cfr__tabs)

Rulemaking (/cfr/text/42/ 413.1782qt-cfr_tabs=3#qt-cfr_tabs)

prev (/cfr/text/42/413.177) | next (/cfr/text/42/413.180)

§ 413.178 Bad debts.
(a) CMS will reimburse each facility its allowable Medicare bad debts, as defined in § 413.89(b)
(/cfr/text/42/413.89#b), up to the facility's costs, as determined under Medicare principles, in a
single lump sum payment at the end of the facility's cost reporting period.

(b) A facility must attempt to collect deductible and coinsurance amounts owed by beneficiaries
before requesting reimbursement from CMS for uncollectible amounts. Section 413.89
{/cfr/text/42/413.89) specifies the collection efforts facilities must make.

(c) A facility must request payment for uncollectible deductible and coinsurance amounts owed
by beneficiaries by submitting an itemized list that specifically enumerates all uncollectible
amounts related to covered services under the composite rate.

(d) Exceptions.

(1) Bad debts arising from covered ESRD services paid under a reasonable charge-based
methodology or a fee schedule are not reimbursable under the program.

(2) For services furnished on or after January 1, 2011, bad debts arising from covered ESRD
items or services that, prior to January 1, 2011 were paid under a reasonable charge~based
methodology or a fee schedule, incmding but not limited to drugs, laboratory tests, and
supplies are not reimbursable under the program.
[62 FR 43668 (http:/ /frwebgate.access.gpo.gov/cgi~bin/getpage.cgi?
dbname=1997_register&position=all&page=43668), Aug. 15, 1997, as amended at 70 FR 47489
(http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?
dbname=2005_register&position=all&page=47489), Aug. 12, 2005; 71 FR 69785
(http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?
dbname=2006_register&position=all&page=69785), Dec. 1, 2006; 75 FR 49199
http://frwebgate.access. .gov/cgi-bin/getpage.cgi?
(http:// gate.a gpo.gov/cg /getpage.cg Apr 28
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(ncomell Yoera iRt 26 o' i“ﬁﬂai5&”@%‘;%%?%’-%%‘3&&%’SQE"%@&Zﬁ?ﬁ?@@’@@&@‘%ﬁa%ﬁﬂ , and c0ﬁr,tesy
(/cfr/text/ 42 chapter-IV) » Subchapter  allowarnides2VE ryo ne readin g this d ohnate
B {/cfr/text/42 /chapter-IV/subchapter-B) » Part 413

(cfr/text/42 fpart-413) > Subpart F (/cfr/text/42 /part- There are fUﬂGLE@JSﬁFhW@MLthMZW&fV&O d ay

413/subpart—F) » Section 413.8% below or at eCFR (GPOAccess) (hitp: / fwww.ecfr.gov/cgi-bin/text-idx? .
c=ecfratpl¥2BLABIBN R MGHR PEFALHON JORAER 02.toD) seen this more

CFR (/cfr/text/ 42 /413.897qt-cfs._tabs=0#qt-cfr_tabs)
Updates {/cfr/text/42/413.892qt~cfr_tabs=1#qt-cfr_tabs) Authorities (.S. Code) {/cfr/text/42/413.852qt-cfr_tabs=2#qt-cfr_tabs)

Rulemaking (/cfr/text/42/413.892qt-cfr_tabs=3#qt-cfr_tabs)
prev (/cfr/text/42/413.88)} | next ffcfrftext/42/413.90)

§ 413.89 Bad debts, charity, and courtesy allowances.

{a) Principle. Bad debts, charity, and courtesy allowances are deductions from revenue and are not to be included in allowable cost. However, subject to
the limitations described under paragraph (h) of this section and the exception for services described under paragraph (i} of this section, bad debts
attributable to the deductibles and coinsurance amounts are reimbursable under the program.

(b) Definitions—

(1) Bad debts. Bad debts are amounts considered to be uncollectible frar accounts and notes receivable that were created or acquired in providing
services. “Accounts receivable” and “notes receivable” are designations for claims arising from the furnishing of services, and are collectible in morney
in the relatively near future.

(2) Charity allowances. Charity allowances are reductions in charges made by the provider of services because of the indigence or medicat indigence
of the patient. Cost of free ¢are (uncompensated services) furnished under a Hill-Burton obligation are considered as charity allowances.

(3) Courtesy allowances. Courtesy allowances indicate a reduction in charges in the form of an allowance to physicians, clergy, members of religious
orders, and others as approved by the governing body of the provider, for services received from the provider. Employee fringe benefits, such as
hospitalization and personnel health programs, are not considered to be courtesy allowances.

(c) Normal accounting treatment: Reduction in revenue. Bad debts, charity, and courtesy allowances represent reductions in revenue. The failure to
collect charges for services furnished does not add to the cost of providing the services. Such costs have afready been incurred in the production of the
services.

(d) Requirements for Medicare. Under Medicare, costs of covered services furnished beneficiaries are not to be borne by individuals not covered by the
Medicare program, and conversely, costs of services provided for other than beneficiaries are not to be borne by the Medicare program. Uncollected
revenue related to services furnished to beneficiaries of the program generally means the provider has not recovered the cost of services covered by that
revenue. The failure of beneficiaries to pay the deductible and coinsurance amounts could result in the related costs of coverad services being borne by
other tharr Medicare beneficiaries. To assure that such covered service costs are not borne by others, the costs attributable to the deductible and
coinsurance amounts that remain unpaid are added to the Medicare share of allowable costs. Bad debts arising from other sources are not allowable
costs.

{e) Criteria for allowable bad debt. A bad debt must mest the following criteria to be allowable:
(1} The debt must be refated to covered services and derived from deductible and coinsurance amounts.
(2) The provider must be able to establish that reasonable collection efforts were made.
(3) The debt was actually uncollectible when claimed as worthless.
(4} Sound business judgment established that there was no likelihood of recovery at any time in the future.

()} Charging of bad debts and bad debt recoveries. The amounts uncollectible from specific beneficiaries are ta be charged off as bad debts in the
accounting period in which the accounts are deemed to be worthless. In some cases an amount previously written off as a bad debt and allocated to the
program may be recovered in a subsequent accountirig period; in such cases the income therefrom must be used to reduce the cost of beneficiary
services for the period in which the collection is made.

{g) Charity allowances. Charity alowances have no relationship to beneficiaries of the Medicare program and are not allowable costs. These charity
allowances include the costs of uncompensated services furnished under a Hifl-Burton obligation. (Note: In accordance with section 106(h} ofPub. L, 97~
248 (enacted September 3, 1982), this sentence is effective with respect to any costs incurred under Medicare except that it does not apply to costs
which have been allowed prior to September 3, 1982, pursuant to a final court order affirmed by a United States Court of Appeals.) The cost to the
provider of employee fringe-benefit programs is an allowable element of reimbursement.

¢(h) Limitations on bad debts—

(1) Hospitals. {n determining reasonable costs for hospitals, the amount of bad debt otherwise treated as allowable costs (as defined in paragraph (e}
of this section} is reduced—

(i) Far cost reporting periods beginning during fiscal year 1998, by 25 percent;

(i) For cost reporting periods beginning during fiscal year 1599, by 40 percent;

(iii) For cost reporting periods beginning during fiscal year 2000, by 45 percent; and
(iv) For cost reporting perieds beginning during a subsequent fiscal year, by 30 percent.

{2) Skilled nursing facilities. For cost reporting periods beginning during fiscal year 2006 or during a subsequent fiscaﬁpMmo@@ skilied
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nursing facility bad debts for coinsurance otherwise treated as allowable costs (as defined in paragraph (e} of this section) for services furnishad to a
patient who is not a dual eligible individual is reduced by 30 percent. A dual eligible individual is defined for this section as an individual that is
entitled to benefits under Part A of Madicare and is determined eligible by the State for medical assistance under Title XiX of the Act as described

under paragraph (2) of the definition of a “fuli-benafit dual eligible individual” at § 423.772 {/cfr/text/42/423.772) of this <haptar.

{3) ESRD facilities~—
(i) Limitation on bad debl. The amount of ESRD facifity bad debts otherwise treated as allowable costs described in § 413.178
{cfr/text/42/413.178).

(i) Exception. Bad debts arising from covered services paid under a reasanable charna-hased methodology or a fas schadule are not raimburcable
under the program. Additional exceptions for ESRD bad debt payments are described in § 413.178(c) {/cfr/text/42/413.178%d).

(i Exception. Bad debts arising from covered sesvices paid under a reasonable charge-based mathodology or a fea schedule are not reimbursable under
the program.
{51 FR 34793, Sept. 30, 1986, as amended at 57 FR 33898, July 31, 1992; 60 FR 63189, Dec. 8, 1995; 63 FR 41005
(heep:/ /frwebgate.access.gpo.gov) cgi-bin/ getpage .cgi?dbname=1998_register&position=ali&page=41005), July 31, 1998; 66 FR 32195
(htep:/ /frwebgate.access.gpo.gov/ cgi-bin/getpage.cgi?dbname=2001_register&position=all&page=32195}, June 13, 2001. Redesignated at 60 FR 49254
(http:/ /frwebgate.access.gpo.gov/cgi-hin/gstpage.cgi?dbname=2004_register&position=all&page=49254), Aug. 11, 2004, and amended at 71 FR
48742 {http:// frwebgate access.gpo.gov/cgi~bin/getpage.cgidbname=2006_register&position=all&page=48142), Aug. 18, 2006; 71 FR 69785
(http:/ /frwebgate.access.gpo.gov/cgi-binfgetpage.cgi?dbname=2006_register&position=ali&paga=69785), Dac. 1, 2006; 75 FR 49198
{htup:/ /frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?dbname=2010_register&position=all&page=49198), Aug. 12, 2010}
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5160-13-01.9 Fee-for-service ambulatory health care clinics
(AHCCs): end-stage renal disease (ESRD) dialysis clinics.

Requirements outlined in rule 5101:3-13-01 of the Administrative Code apply to all fee-for-service AHCCs.
(A} Definitions.

(1) "Ambulatory health care ESRF dialysis clinic" is a renal dialysis facility that meets the requirements
outlined in paragraph (C) of this rule and provides chronic maintenance dialysis for end-stage renal
disease (ESRD).

(2) "Chronic maintenance dialysis," in accordance with rule 3701-83-23 of the Administrative Code, means
the regular provision of dialysis for an end stage renal disease patient with any level of patient
involvement.

(3) "Composite payment rate” is a prospective system for the comprehensive payment of all modes of
outpatient (in-facility and method I home) maintenance dialysis services. The composite payment rate
covers most items and services related to the treatment of a patient's ESRD. The composite rate covers
the complete dialysis treatment, specific laboratory tests, diagnostic services, laboratory services, and
drugs (including injections and immunizations) in specific quantities and frequencies, as described in
appendix A to this rule. The composite rate does not cover physician professional services, separately
billable laboratory services, or separately billable drugs. Dialysis composite rates are listed in rule 5101:3-
1-60 of the Administrative Code.

(4) "Continuous ambulatory peritoneal dialysis” (CAPD) is a type of peritoneal dialysis in which the
patient's peritoneal membrane is used as a dializer. CAPD is usually performed three to five times a day in
four to six hour cycles.

(5) "Continuous cycling peritoneal dialysis" (CCPD) is a type of peritoneal dialysis in which the patient's
peritoneal membrane is used as a dializer. CAPD is usually accomplished three times a night in
approximately three hours cycles, using an automatic peritoneal dialysis cycler.

(6) "Dialysis" is a process by which waste products are removed from the body by diffusion from one fiuid
compartment to another across a semi-permeable membrane. The two types of dialysis procedures
currently in common use are hemodialysis and peritoneal dialysis.

(7) "Dual-eligible," for the purposes of this rule, means a patient who is eligible for both medicare and
medicaid coverage of ESRD services.

(8) "End-stage renal disease” (ESRD) occurs from the destruction of normal kidney tissues over a long
period of time. The loss of kidney function in ESRD is usually irreversible and permanent.

(9) "End-stage renal disease patient," in accordance with rule 3701-83-23 of the Administrative Code,
means an individual who is at a stage of renal impairment that appears irreversible and permanent and
who requires a regular course of dialysis or renal transplantation to ameliorate uremic symptoms and

maintain life.

(10) "ESRD services" are diagnostic, therapeutic, rehabilitative, or palliative services, including:

(a) Services furnished at an ambulatory health care ESRD dialysis clinic by or undeAtﬁb%ngg or direct
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supervision of a physician.
(b) Services furnished outside an ambulatory health care ESRD dialysis clinic by clinic personne
e

general or direct supervision of a physician to a patient who does not reside in a permanen
does not have a fixed home or mailing address.

[
a —

welling or

(c) Services specified by revenue center codes delineated in appendix A to this rule,
(11) "Free-standing” is defined in accordance with rule 5101:3-13-01 of the Administrative Code.

(12) "Freestanding dialysis center” or "dialysis center,” in accordance with rule 3701-83-23 of the
Administrative Code, means a facility that provides chronic maintenance dialysis to ESRD patients on an
outpatient basis, including the provision of dialysis services in the patient's place of residence. A
freestanding dialysis center does not include a hospital or other entity that performs dialysis services that
are reviewed and accredited or certified as part of the hospital's accreditation or certification as required
by section 3727.02 of the Revised Code. ‘

(13) "Home dialysis” is dialysis performed by an appropriately trained patient and patient caregiver at
home. Home dialysis, in accordance with rule 3701-83-23 of the Administrative Code, means dialysis
performed by an appropriately trained patient, with or without minimal assistance, at the patient's place of
residence.

(14} "Home dialysis training" is a program that trains ESRD patients to perform home dialysis with little or
no professional assistance, and trains other individuals to assist patients in perfarming home dialysis.

(15) "Hospital-based ESRD facilities" are an integral and subordinate part of a hospital, as evidenced by
the cost report, in accordance with Chapter 5101:3-2 of the Administrative Code.

(16) "Hemodialysis" is a renal dialysis procedure in which blood passes through an artificial kidney machine
and the waste products diffuse across a manmade membrane into a bath solution known as dialysate after
which the cleansed blood is returned to the patient's body. Hemodialysis is usually accomplished in three
to four hours sessions, three times a week.

(17) "In-facility dialysis" is dialysis furnished on an outpatient basis at an approved renal dialysis facility.

(18) "Intermittent peritoneat dialysis" {IPD) is a type of peritoneal dialysis in which waste products pass
from the patient's body through the peritoneal membrane into the peritoneal cavity where the dialysate is
introduced and removed periodically by machine. IPD is usually conducted for approximately thirty hours
per week in three or fewer sessions of ten or more hours.

(19) "Method I" is medicare terminology used to describe the provision of home dialysis services whereby
a renal dialysis facility assumes responsibility for providing all home dialysis equipment, supplies and
support services.

(20) "Peritoneal dialysis” is a renal dialysis procedure in which waste products pass from a patient's body
through the peritoneal membrane into the peritoneal (abdominal) cavity where the dialysate is introduced
and removed periodically. The three types of peritoneal dialysis are continuous ambulatory peritoneal
dialysis (CAPD), continuous cycling peritoneal dialysis (CCPD), and intermittent peritoneal dialysis (IPD).

(21) "Physician professional services," in accordance with rule 5101:2-4-14 of the Administrative Code,

are age-specific services performed in an outpatient setting that are related to a patigd\lfglgﬁl_%%4
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(22) "Renal dialysis center" is a hospital unit approved by medicare to furnish the full spectrum of services
required for the care of ESRD dialysis patients.

{23) "Renal dialysis facility” is a unit approved by medicare to furnish dialysis services directly to ESRD
patients.

(24) “"Self-dialysis" is dialysis performed by an appropriately trained ESRD patient with little or no
professional assistance.

(25) "Self-dialysis training” is a program that trains ESRD patients to perform self-dialysis with little or no
professional assistance, and trains other individuals to assist patients in performing self-dialysis.

(26) "Staff-assisted dialysis" is dialysis performed by the staff of a renal dialysis center or facility.

(B) Any organization applying to be a medicaid fee-for-service ambulatory health care dialysis clinic
provider on and after January 1, 2008 must:

{1) Meet the criteria for fee-for-service AHCC providers in accordance with paragraph (C) of rule 5101:3-
13-01 of the Administrative Code; and

(2) Be certified by medicare as a dialysis facility;

(3) Be licensed by the director of the Ohio department of heaith in accordance with Chapter 3701-83 of
the Administrative Code and demonstrate to the director of health that it meets the requirements of
section 3702.30 of the Revised Code and either meets the requirements of Chapter 3701-83 of the
Administrative Code or has submitted an acceptable accreditation inspection repert, in accordance with
rule 3701-83-05 of the Administrative Code; and in accordance with rule 3701-83-02 of the Admiinistrative
Code, complies with rules 3701-83-23 to 3701-83-24 of the Administrative Code. Non-Ohio providers must
be licensed by their respective state's authority if applicable.

{4) Provide services in accordance with division level 5101:3 of the Administrative Code.
(C) Dialysis clinic claims, billing, payment/reimbursement.

(1) Fee-for-service ambulatory health care dialysis clinic providers that have executed the standard
medicaid provider agreement and meet all eligibility requirements specified in paragraph (C) of this rule
may bill the department for ESRD dialysis services.

(2) All medicaid providers, inciuding fee-for-service ambulatory health care dialysis clinics, must determine
whether medicare or other third party insurers are responsible for the coverage of a medicaid patient's
dialysis treatment for the date of treatment. Medicaid is the payer of last resort for ESRD services.

(a) Medicaid coverage of ESRD services for patients, including dual-eligibles, begins with the initial onset
of dialysis treatment.

(i) If CMS determines that the patient is medicare eligible at the onset of the disease, medicaid coverage
as the primary payer begins with the initial onset of dialysis and continues until medicare coverage begins
(usually three months).

(iiy If CMS determines that the patient is not medicare eligible at the onset of the disease, medicaid
coverage continues as long as the dialysis treatments are medically necessary and the patient is eligible

for medicaid. | Appx. 35
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(b) The medicaid provider must pursue medicare eligibility for the patient through CMS within the first
three months of a medicaid eligible patient's initial dialysis treatment.

(i) The provider must retain proof in the medical record that the patient has applied for medicare coverage
and is ineligible.

(ii) The department may conduct a retrospective review to verify that the provider assisted the patient to
apply for medicare coverage.

(iii) Fee-for-service ambulatory health care dialysis clinic providers shall bill medicare cross-over claims in
accordance with rule 5101:3-1-05 of the Administrative Code.

(3) Dialysis clinic claims for "clinic facility dialysis services" are payable only if submitted in accordance with
national uniform billing committee (NUBC) requirements, using revenue center code(s) and appropriate
procedure code(s) as desciibed in appendix A to this rule.

(4) Dialysis clinics must document in the patient’s medical record the medical necessity, defined in
accordance with rule 5101:3-1-01 of the Administrative Code, of each service provided and billed to the
department. to verify that the services were rendered as billed on the claim.

(5) The department reimburses ambulatory health care dialysis clinics for dialysis treatment, dialysis
support, and dialysis treatment with self-care training using composite rates, as described in appendix A
to this rule. The composite rates include specific laboratory tests, diagnostic services, and drugs (inciuding
injections and immunizations) in specific quantities and frequencies, as described in appendix A to this
rule. Items included in the composite rates may not be billed separately by the dialysis ciinic or by any
laboratory for the same date of dialysis treatment. Laboratory services may be performed in the clinic or
by an outside laboratory if the clinic or laboratory is clinical laboratory improvement act (CLIA) certified.
Laboratory tests are included in the composite rate regardless of where the tests are performed.
Composite rates do not include a physician's professional supervision. Physician professional supervision
may only be billed by physicians, in accordance with rule 5101:3-4-14 of the Administrative Code. Dialysis
clinic composite rates are listed in rule 5101:3-1-60 of the Administrative Code.

{a) Compaosite rates for medicaid coverage of dialysis treatment.
(i} Dialysis treatment is available to patients in both clinic and home settings.
(i} Limits.

(a) The department will reimburse dialysis clinics for in-facility and method I home dialysis at a maximum
frequency of one treatment per recipient per day. These rates are to be used only by clinics providing care
to patients who have elected medicare's method I payment system.

(b) Treatment sessions for hemodialysis and IPD are limited to three treatments per week. This limitation
may be exceeded only if additional treatments are determined to be medically necessary, defined in
accordance with rule 5101:3-1-01 of the Administrative Code, by the physician who is primarily respansible
for dialysis services and the medical necessity for the services is documented in the medical record.

(c) Treatment sessions for CCPD and CAPD are limited to a daily composite rate. Treatments for CCPD
and CAPD must be determined to be medically necessary by the physician who is primarily responsible for
the dialysis ecessity for the services must be documented in the patient’s medical

I ARGy O selﬂv:\_CD. = vEd;Ca; I
record. Apr 36

e flendes Anin aovdewcSTRL AT Q AR



Wavauia LawTiter - UAL - 210U~ 13-U 1LY Fee-Tor-Service 2ammiaiary neam care CHNICS (ARLUS)! end-Siage renat OIsease (LoRL ] Galysis CHNICS.
(b) Composite rates for medicaid coverage of dialysis support services.

(i) The patient may elect to make his/her own arrangements for securing necessary supplies and
equipment in either the home or the clinic setting.

(i) Only dialysis clinics using medicare's method II payment system may bill the department using the
composite rate for support services.

(i) The composite rate for support services does not include durable medical equipment (DME) or
laboratory services. Payment for supplies will be made tc the DME supplier at rates listed under rule
5101:3-10-03 of the Administrative Code entitled"medicaid supply list.”

(iv) The department will reimburse a dialysis clinic for support services composite rates at a maximum
frequency of once per month.

(c) Composite rates for medicaid coverage of dialysis treatment with selif-care training.

(i) The composite rate for dialysis treatment with self-care training reflects training costs per session.

(ii} Limits.

(a) Hemodialysis treatment services with self-care training is limited to fifteen sessions or three months of
training, whichever comes first.

(b) IPD treatment services with self-care training is performed in ten to twelve hour sessions and is limited
to four weeks of training.

(c) CAPD treatment services with self-care training is performed five days a week and is limited to a
maximum of fifteen training sessions.

(d) CCPD treatment services with self-care training is performed five to six days a week and is limited to a
maximum of fifteen training sessions.

(6) The department reimburses dialysis clinics for medically necessary laboratory tests (as described in
Chapter 5101:3-11 of the Administrative Code), diagnostic services, and prescribed drugs (including
therapeutic injections as described in rule 5101:3-4-13 of the Administrative Code) and immunizations (as
described in rule 5101:3-4-12 of the Administrative Code) not included in the composite rates or that
exceed the frequency described in the composite rates as described in appendix A to this rule, if:

(a) The medical record documents the medical necessity for the laboratory test, diagnostic service, and/or
drug; and

(b) The laboratory test, diagnostic service, and/or drug is a covered medicaid service.

(7) Laboratory tests, diagnostic services, and drugs provided in excess of the frequency described in the
composite rates are subject to review and potential recovery.

(8) The department reimburses physician professional services associated with the medical management
of ESRD patients in accordance with rule 5101:3-4-14 of the Administrative Code.

(9) The department reimburses durable medical equipment providers for supplies associated equipment
and all related medical supplies necessary for the home dialysis patient who elects to receive such
services under method II, in accordance with rule 5101:3-10-10 of the Administrati\Aﬁml 37
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(10) The department reimburses for medical transportation to and/or from dialysis treatment in
accordance with Chapter 5101:15 of the Administrative Code.

(11) The following services are non-covered:
{2} All blood products;

eeding the limitations defined in Chapters 5101:3-1, 5101:3-4, 5101:3-05, 5101:3-06,
:3-8, 5101:3-9, 5101:3-13, 5101:3-14, 5101:3-15, and 5101:3-24 of the Administrative Code;

(c) Services determined by the department as not medically necessary or that are duplicative of a service
provided concurrently by another medicaid provider;

(d) Any service not provided in accordance with the criteria and protocols set forth by the Ohio law for
advanced practice nurses, registered nurses, and physician assistants; :

(2) All services itemized as non-covered in rule 5101:3-4-28 of the Administrative Code.
APPENDIX A
See Appendix at

http: //www.registerofohio.state.oh.us/pdfs/5101/3/13/5101%$3-13-
0149 PH FF N _APP1 20071221 1225 pdf

Replaces: Part of 5101:3-13-01, Part of 5101:3-13-07

Effective: 01/01/2608

R.C. 119.032 review dates: 01/01/2013
Promuigated Under: 119.03

Statutory Authority: 5111.02

Rule Amplifies: 5111.01, 5111,02, 5111.021
Prior Effective Dates: 4/2/83, 3/30/01, 10/01/03
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362 F.3d 50
United States Court of Appeals,
First Circuit.

LONG TERM CARE PHARMACY
ALLIANCE, Plaintiff, Appellee,
V.
Christine FERGUSON, Director, Commonwealth
of Massachusetts Division of Health Care
Finance and Policy, Defendant, Appellant.

No.03—-1895. | Heard Jan. 6,
2004. | Decided March 17, 2004.

Synopsis

Background: Trade association for pharmacies that provided
drugs only to nursing homes and other institutional patients
brought action challenging state's emergency rule reducing
Medicaid reimbursements to pharmacies. The United States
District Court for the District of Massachusetts, Joseph
L. Tauro, J., 260 F.Supp.2d 282, preluminarily enjoined
implementation of the regalation, and state appealed.

Heldings: The Court of Appeals, Boudin, Chief Judge, held
that:

i 1] action was not moot;

[2] Medicaid Act provision requiring use of a “public
process” to set rates of payment for hospital and mursing
facility services in which “providers” can comment on
proposed rates did not give notice and comment rights to
“closed” pharmacies; and

I3} provision requiring reimbursement rates for services in
general be “sufficient to enlist enough providers to provide
services generally available in the area” did not give private
right of action to Medicaid providers to challenge state
reimbursement rates.

Vacated and remanded.

West Headnotes {4)

Injunction

= Health care; Medicare and Medicaid
Action challenging state
reducing  Medicaid
pharmacies was not moot after agency provided
notice and opportunity to comment, as ordered
by district court in order granting preliminary
injunction, where agency had not adopted
final version of the rate based on finding
that rates were sufficient to enlist enough
providers to provide services similar to those

emergency rule
reimbursements 1o

generally available in the area, as required by
injunction. Secial Security Act, § 1902(2)(30)
(A), as amended, 42 US.C A, ¢ 1356a(a){30)
(A

Health
= Providers. Froceedings Regarding

Medicaid Act provision requiring use of a
“public process” to set rates of payment for
hospital and nursing facility services in which
“providers” can comment on proposed rates did
not give notice and comment rights to “closed”
pharmacies that provided drugs only to nursing
home and other institutional patients. Social
Security Act, § 1902{a)(30)(A), as amended, 42
US.CA S 1396alay 303 A)

Heaith
# Judicial Review; Actions

Medicaid Act provision requiring
reimbursement rates for services in general be
“sufficient to enlist enough providers to provide
services generally available in the area” did not
give private right of action to Medicaid providers
to challenge state reimbursement rates. Social
Security Act, § 1902(a)(30)(A), as amended, 42
U.S.C.AL § 1396a(a)(30)(A).
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ES Health
- Judiclal Review. Actions
Providers such as pharmacies do not have a

wrivate rioht
privaie

v nf patinm s d
nghi &7 af

tion under Medicald Act
provision requiring reimbursement rates for
services in pgeneral be “sufficient to enlist
enough providers to provide services generally
available in the area”; if they think that
siate reimbursement 15 inadeguate, and caunot
persuade the Secretary to act, they must vote with
their feet. Social Sceurity Act, § 1902(a)(30HA),
as amended, 42 U.5.C. A3 1398a00330,{A)

Attorneys and Law Firms

*§1 Romeo G. Camba, Assistant Attorney General, with

whom T1 ., Attorney Generzl, and

Porter, Assistant Attorney General, were on brief for
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Patton Boggs LLP,
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Before BOUDIN, Chisf Judge, LY NCHand L
: &8,

Judges,

7, Cireuit

Opinion
BOUDIN, Chief Judge.

This is an appeal from a preliminary injunction entered by
the district court. That court enjoined the Commonwealth of
Massachusetts from implementing an emergency regulation
reducing the rates that the state pays under the state's
Medicaid program to pharmacies to reimburse them for
prescription drugs furnished for the use of Medicaid patients.
The background events are as follows.

Medicaid is 2 federal-state program to assist the poor, elderly,
and disabled in obtaining medical care. 42 CF.R § 4300
(2002, Under the Medicaid Act, which is Title XIX of
the Social Security Act, 42 U1L5.C. §§ 1396-[396v (20003,
the federal government provides financial support to states
that establish and administer state Medicaid programs in
accordance with foderal law through a state plan approved by

th

e 118, Department of Health and Human Services ("HHS™).

47 T mowl

e requirgment is that the state have a schee for

LSO 5% 139600

reimbursing health care providers. 42

Massachusetts participates in Medicaid and its plan, knownaas
“MassHealth,” is administered by an entity (“the Division™)
based in the state’'s Executive Office of Health and Human
Services (“the BExecutive Office™). Mass, Gen Laws. ch,
1ISE. §8 1, 7, &, 9, 9A, 11 (2002). The Division fixes
the rates it will pay to reimburse providers for numerous
health services. These include the furnishing by pharmacies
of prescription drugs for Medicaid patients. 114.3 CMR. §§
§.00-49.00 (2003).

This reimbursement is calculated separately for the cost of
the drug to the pharmacy and for the cost of dispensing it.

1143 © VLR, $% 3102, 3104, 31.07 {20031 The former,
with which this case alone s comcerned, is governed by
federal, 42 C.F.R §§ 447 331, 44

formulas of some complexity, {143 C MR § 31 04120033
but the only method at issue here calls for reimbursement for
the pharmacy's “estimated acquisition cost.” Massachusetts

332 {2002, and siate

defines this cost as an estimate of the price “generally and
currently paid by cligible pharmacy providers™ for the rost
common package size. /4. § 3102,

This general and current price is calculated as a percentage
of a so-called “wholesaler’s acquisition cost” (*“WAC”) for
each drug in question. Although how the WAC numbers
are derived is not fully explained by the parties, the
Commonwealth says that it is effectively the wholesale
catalogue price for the drug but that the real price may often
be a few percentage points lower for non-generic drugs (and
many points lower for generics) because of common *352
discounts {(e.g., for speedy payment}. ' Whether there may be
other pertinent costs not included in WAC, and how profits
are provided, is less clear.

In 2002 a new HHS report suggested that a number of states
were overpaying for drugs. Office of the Inspector Gen., Dep't
of Health & Human Servs., Medicaid Pharmacy—Actual
Acquisition Cost of Generic Prescription Drug Products
(2002). Massachusetts was then using a WAC plus 10%
formula to reimburse pharmacies. The state legislature for
fiscal year 2003 ordered a reduction, directing the Division to
determine whether WAC minus 2% would suffice to ensure
enough participating pharmacies to supply patient needs. The

Appx. 40
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Division held hearings in September 2002 and sought data
from Massachusetts pharmacies as to their costs of acquisition
of individual drugs. The pharmacies generally refused to
provide the data, claiming that such data was proprietary.

At the hearings, chain pharmacies such as Brooks and
CVS conceded that they usually obtained branded drugs at
WAC minus 2% for prompt payment (and paid even less
for generics), but the three largest chains said they would
no longer serve MassHealth if payment were reduced to
WAC minus 2%. They claimed inter alia that MassHealth
prescriptions involved extra work and that certain costs like
overhead and storage were not included in the WAC figures.
In sum, they said that they would lose money if they continued
at the proposed reduced rate.

In a report issued in October 2002, the Division concluded
that the pharmacies acquired the branded drugs at WAC
and generics at less and that while other costs were
incurred the Massachusetts pharmacies had not documented
them. Div. of Health & Human Servs., Commonwealth of
Massachusetts, Report to the General Court Reimbursment
for Prescribed Drugs 15 (2002). The recommendation was
to reduce payments to WAC plus 6% partly to cover other
(unquantified) costs and partly to “ensure that MassHealth
members will have sufficient access to prescribed drugs.” Id.
This new WAC plus 6% rate was implemented immediately
and is not at issue in this case.

On March 14, 2003, the Division adopted emecrgency
amendments to its regulations, lowering the rate to WAC
plus 5% effective April 1, 2003. According to the Division,
only one pharmacy had dropped out of MassHealth under
the WAC plus 6% rate, persuading the Division that a small
further reduction would save money and not curtail supply.
The unotice adopting the new change, and other changes
not here involved, proposed a public hearing in May 2003
but made clear that the Division believed it was entitled to
implement the new WAC plus 5% rate in advance of any
hearing.

To challenge that contention and the proposed lower rate,
the Long Termn Care Pharmacy Alliance (“Long Term”}
brought the present action in the district court. Long Term
represents a set of “closed” pharmacies that provide drugs
not to the general public but only to nursing home and other
institutional patients. Seeking a preliminary injunction, Long
Term claimed that the Division's failure to provide a *353
prior hearing violated one provision of the Medicaid Act

and its 1% reduction within five months and without new
evidence or findings violated another provision of the statute.
The respective statutory provisions are 42 U.S.C. § 1390u{a;
(13)(A) (20005 and 42 C.5.C § 1396a(a)(30) A) (20005,

In a nutshell, the first of these Medicaid Act provisions—
which we will call subsection {13} A)—requires inter alia
that a “public process” be used to set “rates of payment ...
for hospital services, nursing facility services, and services
of intermediate care facilities for the mentally retarded,”
in which “providers,” among others, can comment on
“proposed” rates. The second provision, subsection (30)}(A),
in substance requires inter alia that rates for services in
general be “sufficient to enlist enough providers fo provide

-
7L

services similar to those generally available in the area.

The district court granted the preliminary injunction on
April 1, 2003. Long Term Cure Pharmacy Adiliunce v
Ferguson, 260 F Supp 2d 282 (D Mass. 2003 It directed
that the reduced WAC plus 5% rate not be applied to
prescription drugs supplied fo MassHealth nursing home
patients until after notice and comment rulemaking under
subsection (13)(A) and not be applied to such drugs provided
to any MassHealth patient until, following the rulemaking, the
Commonwealth made findings satisfying the subsection (30}
(A) requirements. /. at 293, The Commonwealth appealed
from this preliminary injunction which remains in effect
today.

Because the Division gave notice of the new rates shortly
before adoption and thereafier held public hearings, the
guestion arises whether this case is mwoot. Neither party
argues for mootness, but in a footnote the Commonwealth
anticipates a mootness objection and argues against it If
the controversy wers now academic, this would hazard our
Asticle 111 jurisdiction, Mangial v. Roiger—Sabas, 317 F 34
45, 60 (1st Civ.2003), requiring us to dismiss sue sponte,

Allende v Shaffz, 843 F.24 111
unless the case fell within the exception for issues that are
“capable of repetition, yet evading review.” S. Puc, Terminal
Co, v JOC 219 ULS 498, 315, 31 5.Ce 2790 53 LEd. 310

(19110,

T D,
PEES L 7 (st Cir 1988),

[1] The case is not moot. Although notice and opportunity
for comment have both now been provided, the Division
has not adopted a final (non-emergency) version of the rate
based on the finding under subsection (30)(A) deemed by
the district court to be required. Possibly, the Division has
withheld a post-hearing order and made no finding precisely
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because it wants to vindicate its authority for use in the
future. Still, the injunction currently precludes the Division
from implementing the reduced WAC plus 5% rate; and it
does so based on an alleged violation of subsection (30)
{A) not yet cured. And, il subsection (13)(A) applied, even
more specific findings would also be required by regulations

ertaining to services covered by that section. See note 2,
above. The “controversy” is therefore not moot and we need
not consider whether the recurring issues exception would
otherwise apply.

Turning then to the district court's decision to issuc the
infunction, there is no reason to repeat the famitiar four-part

oA e B

test for preliminary mjunctions

; [P . Frp o 3
‘ BiEL RO

[V IS
] Liz‘f“‘/{

L] s OF

parse the various standards of review that may be implicated.

;oo

Voo, LA i fae

[2RY:

NS IR VRS E i1, In this case, the only issues that
need be decided to resolve the controversy are issues of law
subject to plenary review, 4.

{2] We begin with subsection (13)(A) which was the basis
for the first part of the district court’s injunction and requires,
in relevant part, that a state plan provide:

(A) for a public process for determination of rates of
payment under the plan for hospital services, nursing
facility services, and services of intermediate care facilities
for the mentally retarded under which—

(1) proposed rates, the methodologies underlying the
establishment of such rates, and justifications for the
proposed rates are published,

(ii) providers, beneficiaries and their representatives, and
other concerned State residents are given a reasonable
opportunity for review and comment on the proposed rates,
methodologies, and justifications,

(iii) final rates, the methodologies underlying the
establishment of such rates, and justifications for such final
rates are published....

Broadly speaking, subsection (13){(A) requires something on
the order of notice and comment rufemaking for states in
their setting of rates for reimbursement of “hospital services,
nursing facility services, and services of intermediate care
facilities for the mentally retarded” provided under the

Medicaid Act. Am. Soc. of Consulioni Pharmacists v

i accord

1634,

SOy s

VS0

cert. denied,

i}y, The Commonwealth assumes that

if Long Term's members are providing “nursing facility
services,” such members {represented by Long Term) are
entitled fo sue as “providers” in federal court 1o enjoin

violations of subsection (13){A) that affect their interest,

It is quite possible that under emergency conditions
subgection {13)(A) may not automatically require notice
and comment before a new rate goes into effect. ° But the
Commonwealth has not argoed on appeal that exceptional
circumstances excused 2 procedural requirement that would
otherwise apply. And the findings required by the regulation
would remain an obstacle. Instead, the Commonwealth’s main
response is that Long Term's members simply do not provide
services encompassed by subsection (13)(A) and so the notice
and comment provisions have no application to rates set for
reimbursing its members.

In the abstract, this is not a surprising position. The
Commonwealth, through its reimbursement program, buys
prescription drugs for MassHealth patients. In the absence of
a statute, nothing whatever would require the state to provide
notice and comment, or any other kind of proccss, before
deciding how much it was willing to pay for any or all drugs.
Retail pharmacies that supply MassHealth customers directly
are subject to the same WAC plus something rate and have
no protection under subsection (13}(A) (or under the first
prong of the district court's *55 injunction). See 44 Snc. of

Consiiant Ph

cmagists, 214 F Supp 2d ar 31,

However, subseciion (13)(A) does provide notice and
comment rights as to rates set for “nursing facility services™;
and Long Term's members seek to bring themselves within
this statuiory umbrella. They say also that their own
operations are different from, and more expensive than, those
of retail pharmacies supplying MassHealth patients who walk
into drug stores—because of the extra packaging and tracking
needed for residents of nursing homes. Apparently nursing
homes use the specialized closed pharmacies precisely to do
these tasks on a cost-efficient basis.

The statutory coverage issue is not straightforward. The

critical phrase in the statute is “nursing facility services”
which is in turn defined to mean

Appx. 42
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services which are or were required to
be given an individual who needs or
necded on a daily basis nursing care
(provided directly by or requiring the
supervision of nursing personnel) or
other rehabilitation services whichas a
practical matter can only be provided
in a nursing facility on an inpatient
basis.

42 L.8.C § 13964(13 (20001, This Janguage gives some aid to
the Commonwealth because drugs are certainly not provided
“only” in nursing facilities on an inpatient basis. On the
other hand, drugs are somewhat closer to the core function
of nursing home operations than, say, the provision of a gift
shop or fresh flowers in the rooms.

The district court points to another section of the statute
obligating nursing facilities to provide “nursing and related
services” of a high order, medically related social services,
and “pharmaceutical services,” 42 U.S.C. § 1306:(bji4}
{A} {2000); but this language is inconclusive. It says that
providing drugs is essential in a nursing home, something
we already know; so presumably the nursing home would
be reimbursed for drugs it supplied itself and could insist on
reimbursement rates that were adopted under subsection (13}
(A) after notice and an opporfunity to comment,

Yet it cannot be enough to trigger subsection (13)(A)
that Long Term's members happen to be doing something
(providing drugs} for which reimbursement rates would
require notice and comment rulemaking if done directly by
the nursing home. Here the supplier claiming reimbursement
is not the nursing home but the closed pharmacies. As we
have noted, retail pharmacies that provide prescription drugs
for Medicaid patients who walk into drugstores are not
covered by subsection {13)(A). The “who” provides may be
as important to subsection (13}(A) as the “what.”

Language being less than plain, we ordinarily would look to
purpose and legislative history, Siouit v. Banco Populgr de
Puerto Rico. 320 F.3d 26. 31 {{st Cir.2003), but we have
been furnished with nothing that is helpful. Indeed, Congress
may not have had a specific intention as to nursing homes
and closed pharmacies: it could have thought that embattled
care facilities like hospitals and nursing homes needed special
protection from arbitrary rates but that ordinary pharmacies
did not and never considered the problem of a care facility
outsourcing a small part of its customary function, with

claims under subsection (13){(A) being made not by the
facility but by the third-party provider. On balance, the
more straightforward reading of “pursing home services”
encompasses services provided by the nursing home and not
services provided #o the nursing home or its patients by third-
party independent suppliers like closed pharmacies. As a
matter of crude analogy, the closed pharmacies look more like
suppliers to the nursing home than providers of nursing *36
home services; and, whatever extra benefits they provide,
Long Term's members, in supplying the raw drugs to the
nursing homes, look a ot like retail drug stores supplying
MassHealth patients. Statufory language, without a rationale
for the result, is rarely conclusive but it is a start.

Turning to imputed purpose, it is easy to imagine why
Congress wanted special protection for care facilities. Their
sunk-cost structure makes them especially vuluerable io
slow destruction by long-term underfunding; by contrast,
the market reaction is likely to be guick and decisive if
the Commonwealth secks to underpay for drugs, whether
provided by ordinary retailers or closed pharmacies. If WAC
plus 5% is not enough to elicit an adequate supply, the
Division will simply be forced to pay more and promptly
so. Thus, whether or not Congress even thought specifically
about closed. pharmacies, the likely purpose for its broader
distinction suggests a rationale that leaves closed pharmacies
on the unprotected side of the line and outside subsection (13)
(A). We so hold.

{3] This brings us to subsection (30)(A) which presents
an interpretive problem of quite a different kind. Whereas
subsection (13}(A) has a narrow subject (rates for three
specified sets of services) and confers procedural rights
on designated persons or entities {(including “providers”),
subsection (30)(A) has much broader coverage, sets forth
general objectives, and mentions no category of entity or
person specially protected. The state plan, says subsection
(30)(A), must

provide such methods and procedures
relating to the utilization of, and
the pavment for, care and services
available under the plan (including but
not limited to utilization review plans
as provided for in section 1396b(i)
{4) of this title} as may be necessary
to safeguard against unmecessary
utilization of such care and services
and to assure that payments are
consistent with efficiency, economy,
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and quality of care and are sufficient
o enlist encugh providers so that care
and services are available under the
plan at least to the extent that such
care aml services are available w the
general population in the geographic
area.

This subsection, unlike subsection {13)(A), is not confined
1o particular services. Although the statute does not provide
any procedure for the determination of such “methods and
procedures,” implementing regulations for the subsection
require public notice of any “significant proposed change”
in the “methods and standards for setting payment rates
and also opportunity for comment, 42 CF R
3 A47 (2(}02 ){dkhcugn not necessarily in advance, see

46 3. 19813 The siatute
also includes 3 set Of sabs‘faﬁce goals for the “methods and

for services,”

AR

procedures” Including the enlistment of enough providers
to furnish service generally a\;auanie in the community. 4!

ST § 15 ﬂ)mﬁ ui}‘f

The Commonwsalti's broadest response is that the
pharmacies have no right to sue to enforce subsection (30)
{A) or its implementing regulations. Of course, the Secretary
of HHS (“the Secretary”} can enforce compliance with the
provision and iroplementing regulations already mentioned,
in a number of ways—by disapproving a state plan, 42
{ 243003 (2002, and by cutting off funds, 42 U .5.C.
i2). By contrast,
nothing in subswfion (30}(A} gxpressly provides that those
who furnish Medicaid services have any enforcement rights

or, indeed, have any specific rights to procedural (e.g., notice
and comment) or *37 substantive (e.g., just and reasonable
rates) protections.

Private rights of action were onee freely inferred from federal
statytes that regulated conduct—and here sabsection (30} A)
certainly regulates the plan provider—but the ready inference
in favor of private enforgement no longer applies. Compare

Boru 3

._“,34 S

section 1983 as providing an exphut automatic pnvate nght
of action for injunctive relief wherever federal law regulates
conduct by a stafe entity:

co v, Ferguson, 362 F.3d 80 {2004)

Every person who, under color of
any stanse, ordinance, regulation,
custom, or usage, of any State or
Teritory or the Distiict of Columibia,
subjects, or causes to be subjected,
any citizen of the United States or
other person within the jurisdiction
thereofto the deprivation of any nights,
privileges, or mymunities secured by
the Constitntion and laws, shall be
liable 1o the party injured in an action
at law, suit in equity, or other proper
proceeding for vedress....

Howaever, the Suprere Court recently closed that door as well

in & L v D [ ®yoizz 5.

2

. There, the Supreme Court

aasxmﬂated ftse cases restricting implied rights of action

in non-stale oases w;‘iiz L ) precedent; it repeated an
yiolarion of a

pmate: federal right and not just a feds:ra lw, id. at /Sr

earlier statement that s %3 reqguires a

indicated that nothing ahcr‘i of “an unambiguously conferrad

g

right” soold support a claim under section (983 based on a

federal funding statute. Jd,

Prior to Gonzage this court bad held that at least in some

ciroumstances, subscetion (JG;{A} could support a right of

N
Lons

ction by a pmv

zz’em‘ed 215 LS

Pitd, 117 5 U " s But Gonzaga,
which charted a fiom course among prior Supreme Court
precedents in some tension with one another, see 336 U3 a1t

5. . 2A%. compels us to reexanine Sullen.
An interveming Supr@ma Court decision ftrumps the usual
on is to be followed by a successor
230 F 4 461 487 ;‘

i
i

rule that 2 panel dects

panel. Sipwars v ,{35&:@: Copste. Lo, 5t

e

Subsection {(30)(A), unlike subsection (13}A), has no
“rights creating language” and identifies no discrete class of
beneficiaries—two touchstanes in Fonzage's analysis, 5
LIS, at 28788, 127 S.Cn 2268, and of those carlier cases
on which Gonzaga chose to build. Eg.. Cannon v. Univ. of
o 441 U8 677, 690w 13,99 3.Co 1044, r)(}i Fd.2d
)}, The provision focuses instead upon the state
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“the person wgu’a*m rather than indivi m&is pmzmtﬁc

“intent 1
at teast not providers. i"{z {qu rmg,’

confer rights on » part

Admittedly, some traces of legislative history suggest that
Congress assumed or favored the ability of providers to ge;

relief for inadequate payment rates. Hilder v i
Ass'a, 4U5 US 498, L0
11994, relied on *38 such legislative history in consiriing
an earlier version of section {13)(Ay—known as the Boren
Amendment—1io create a private right of action for Medicaid
service providers “to have the State adopt rates that it finds
are reasonable and adequate rates to meet the costs of an
efficient and economical health care provider.” 496 U5, ar

S5.CL 2510,

324110 S.05 2310, Tn Bullen, we held that because the
Boren Amendment and subsection (30)(A) contained nearly
identical substantive requirements, Wilder supported the use
of sewtion 1983 to enforce subsection (30)(A).

However, following Wilder Congress in 1997 repealed the
Boren amendment and replaced it with narrower language
in the present subsection (13}{A) for the very purpose
of increasing the flexibility of the states. See 5
Seashore House, Although Gonzaga dld
not overrule Wilder's construction of the now repealed Boren
amendment, Gonzaga requires clear statutory language for
the creation of private rights enforceable under section 1983
at least where based upon federal funding statutes. 536 US
at 283, 290, 122 S.Ct 2Z68. Subsection (30){A) does not
provide explicit rights for providers.

197 F3d at 637

Long Term suggests that the failure to provide a private
right of action would render subsection (30)(A) a nullity.
That concern was noted by the Supreme Court in Wilder,
496 U.S. at 314, 110 8.Ct, 23106, a decision on which
Bullen itself relied. But in the present case the Secretary
has ample authority to enforce subsection (30)(A) in the
ways already described. Under Gonzaga, the presence of
an explicit enforcement mechanism weighs against inferring
private rights of action. 536 U.S. at 289-80, 122 S.Ct. 2268
This is decidedly not a situation lacking an outside watchdog.

Five justices joined the Court's Gornzuga opinion outright
but two more, in an opinion by Justice Breyer, stressed
similar criteria without endorsing the majority's strong tiit

against implied private rights. Yet Justice Breyer noted, as
one more point favoring the result in Gonzagy, the fact that
“much of the statute's key [substantive] language is broad and
nonspecific,” suggesting that exclusive agency enforcement

- might fit the scheme better than a plethora of private actions

threatening disparate outcomes, /d at 292, 122 S Tt 236%

(Breyer, 1., joined by Souter, J., concurring in the judgment).

Subsection (30)(A) presents the same concern. The criteria
{avoiding overuse, cfficiency, quality of care, geographic
equality) are highly general and potentially in iension.
And read literally the statute does not make these directly
applicable to individual state decisions; rather state plans
are to provide “methods and procedures” to achieve these
generalends. 42 U S C. 4 1 0){ A (2000). Thus, the
generality of the goals and the structure for implementing
them suggests that plan review by the Secretary is the central
means of enforcement infended by Congress,

396alaj(3

[4] Priorto Gonzaga, whether subsection (30)(A) authorized
private rights for providers was a close question; the circuits
were split on the issue, and well reasoned opinions had

been written on *39 both sides.” I Gonzaga had existed
prior to Bullen, the panel could not have come to the same
result. Whether Gonzaga is a tidal shift or merely a shift
in emphasis, we are obligated to respect it, and it controls
this case. Providers such as pharmacies do not have a private
right of action under subsection (30)(A); if they think that
state reinbursement is inadequate—and canmnof persuade the
Secretary to act—they must vote with their feet.

On a contingent basis, the Commonwealth argues that even if
Long Term’s claims under both subsections were not barred
as a matter of law, the district court still erred in granting
the injunction. It asserts that the district court wrongly
presummed injury from supposed violations of technical
requirements (lack of prior comuments and a formal finding);
speculated about potential harm to “third parties” (nursing
home patients); and ignored alleged means by which Long
Term members could recoup if the Division had erred in
adopting the new rate.

Our legal conclusions spare us the need to pursue these issues,
but several observations are in order. Nothing we have seen
suggests that the Division is unconcerned about assuring that
nursing home residents receive their drugs, is indifferent to
the survival of pharmacies that provide them, or has acted
with indifference to those concerns solely in order to save the
state money. It was the legislature that proposed WAC minus

v
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2% and the Division that resisted; the rate it now defends is 7

thiswasa pmpf‘r concern in granting or denying a preliminary
percentage poinis higher than the legislature’s target. )

i unetion, R

3. But even if one mistrusted the Division's priorities, the

. . . . . ( $ are pres ively
Nor, in the abstract, is there anything patently wrong with the Sesretary of HHS and the ursing homes are presumptively

e . . stter guardians of the residents’ ovérall interests than are
Drivision's arguing that it has power 1o act on an emergency better guard o SR

5 i s v that is spe 2 aril
basis, or its desire 1o see whether wgpfy can be maintained these plaintiffs. Medicaid money that is spent unnecessarily

on drugs is unavailable for other uses.

after a 1% reduction. See v

19uaT, Adfmfiedly, it is open to
dispule whemsr this was an emergency 5o severe as ©
preclude prior comments. And, the lack of a formal finding
that WAC plus 5% would elicit adequate supply has perhaps
praved to be imprudent.

Cur earlier discussion leads us to conclude that Long Term's
mernbers, and thus Long Term, have no claim under sither
subsection aund that the preliminary injunction moust be
vacated. This may well entail dismissal of the case as a whole,
Hut that issue has not been brefed and is a matter for the

At the same time, the position of the pharmacies is little district court in the first instance. Under the circumstances,
£ 8 e, it

short of remarkable. They have apparently declined to give
the Division the full range of raw cosl data that it needs

our mandate will issue forthwith, although without prejndice
to petitions for rehearing or rebearing en banc in the usual
course. See  Sui

in order to fine tune its rates; ® and when the Division
responded by making its best guess and then frying a modest
market test through a further small reduction, Long Term's
members sued, offering dire predictions of disaster—but
again no adequate cost data. If pharmacy interests alone were
of concem, the lack of cquity is so patent that an injunction
would be unthinkable.

The preliminary injunction is vacafed and the matter
remanded to the district court. The mandate will issue
immediately.

1t is so ordered.

#*60 Of course, the district judge was primarily concerned
not with the pharmacies but with nursing home residents, and

Fao*nm
An Asgust 2001 report by HHS' Office of the Inspector Geneval, based on data from 8 states (not including Mas ssachusetis), relied
on by the Division in its inftial rate setting, also concluded that actual acquisition costs were on average below W AL, although these
numbers apparently did not inctude hospital and nursing feility service pharmacies. Office of the Tnspester Gen., Dep'tof Health &
Human Servs., Medicaid Pharmacy—dctual Acguisition Cost of Brand Name Prescription Diugs (2001

K Under foderal 1emﬂatxans more specific findings that tates are adequatn are requived for services covered by subsection (13 A

be © mzpramt,abie B

agency finds that due and timely execution of i functions wonld be impeded by the notice Ott‘cmqv nquwe"l”}(qummg s, Dep‘i
of Justice, Atforney (remzm! s Mamea? on me A (‘mmmzmmw Procedure Act 3031 (1947}).

4
Fad at 30528 (ngbt of 30*{0!’1} 3 ‘r‘()m HeZefs
{ar, 1997, assumed a ngm of action but the issue was apparently not raise
4 Long Term members su Iicd seme data, but the Division sald it was incomplete and inadoquste to permit verification. And, assuming
1 g

that concerns about proprietarv infcmats’m are rea' therc: are numerous techniques (e g., averaging by the Division Gf m\,thixagﬁ
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5717.04 Appeal from certain decisions of board of tax appeals to
supreme court; parties who may appeal; certification.

This section does not apply to any decision and arder of the board made pursuant to section 5703.021 of
the Revised Code. Any such decision and order shall be conclusive upon all parties and may not be
appealed.

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals
shall be by appeal to the supreme court or the court of appeals for the county in which the property taxed
is situate or in which the taxpayer resides. If the taxpayer is a corporation, then the proceeding to obtain
such reversal, vacation, or modification shall be by appeal to the supreme court or to the court of appeals
for the county in which the property taxed is situate, or the county of residence of the agent for service of
process, tax notices, or demands, or the county in which the corporation has its principal place of
business. In all other instances, the proceeding to obtain such reversal, vacation, or rmodification shall be
by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision may
be instituted by any of the persons who were parties to the appeal before the board of tax appeals, by the
person in whose name the property invoived in the appeal is listed or sought to be listed, if such person
was not a party to the appeal before the board of tax appeals, or by the county auditor of the county in
which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the
tax commissioner of any preliminary, amended, or final tax assessments, reassessments, valuations,
determinations, findings, computations, or orders made by the commissioner may be instituted by any of
the persons who were parties to the appeal or application before the board, by the person in whose name
the property is listed or sought to be listed, if the decision appealed from determines the valuation or
liability of property for taxation and if any such person was not a party to the appeal or application before
the board, by the taxpayer or any other person to whom the decision of the board appealed from was by
law required to be sent, by the director of budget and management if the revenue affected by the decision
of the board appealed from would accrue primarily to the state treasury, by the county auditor of the
county to the undivided general tax funds of which the revenues affected by the decision of the board
appealed from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the
board may be instituted by any of the persons who were parties to such appeal or application before the
board, by any persons to whom the decision of the board appealed from was by law required to be sent, or
by any other person to whom the board sent the decision appealed from, as authorized by section
5717.03 of the Revised Code.

Such appeals shall be taken within thirty days after the date of the entry of the decision of the board on
the journal of its proceedings, as provided by such section, by the filing by appellant of a notice of appeal
with the court to which the appeal is taken and the board. If a timely notice of appeal is filed by a party,
any other party may file a notice of appeal within ten days of the date on which the first notice of appeal
was filed or within the time otherwise prescribed in this section, whichever is later. A notice of appeal shall
set forth the decision of the board appealed from and the errors therein complained of. Proof of the filing of
such notice with the board shall be filed with the court to which the appeal is being taken. The court in
which notice of appeal is first filed shall have exclusive jurisdiction of the appeal. Apr 48

hHn ffenddoe ahio anviner/BT47 (O 117



ihap 2014 LAWTRer - UKL -~ D4 17,04 ADDEA TTOIM Ceflatin GecIsIions OF D0ard OF 2 appeals 10 suprame COurt; paries Wi may appeai; ceruncauon,

In all such appeals the commissioner or all persons to whom the decision of the board appealed from is
required by such section to be sent, other than the appellant, shall be made appellees. Unless waived,
notice of the appeal shall be served upon all appeliees by certified mail. The prosecuting attorney shall
represent the county auditor in any such appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such
demand file with the court to which the appea!l is being taken a certified transcript of the record of the
proceedings of the board pertaining to the decision complained of and the evidence considered by the
board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of the
board appealed from is reasonable and lawful it shall affirm the same, but if the court decides that such
decision of the board is unreasonable or uniawful, the court shall reverse and vacate the decision or
modify it and enter final judgment in accordance with such modification.

The clerk of the court shall certify the judgment of the court to the beoard, which shall certify such

judgment to such public officials or take such other action in connection therewith as is required to give’

effect to the decision. The "taxpayer” includes any person required to return any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on
gquestions of law, as in other cases.

Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.
Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1987
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RURAL HEALTH COLLABORATIVE
OF SOUTHERN OHIO, INC,,

Appellee,
Case No.

Appeal from Ohio Board of Tax Appeals
JOSEPH W. TESTA,
TAX COMMISSIONER OF OHIO

Case No. 2012-3421

Appellant.

NOTICE OF APPEAL

Appellant, Joseph W. Testa, Tax Commissioner of Ohio, hereby gives notice of his
appeal to the Supreme Court of Ohio from a Decision and Order of the Ohio Board of Tax
Appeals (the “BTA™) journalized in Case No. 2012-3421 on May 8, 2014. A true copy of the
Decision and Order of the BTA being appealed is attached hereto as Exhibit A and incorporated
herein by reference. This appeal is taken as a matter of right pursuant to Ohio Revised Code
(“R.C.%) 5717.04.

This appeal involves a real property tax exemption claim for the 2006 tax year filed by
Rural Health Collaborative of Southern Ohio, Inc. (“Rural Health,” the appellee herein), as
owner of realty located in Adams County, Ohio. The real property at issue (the “subject
property”) is comprised of two acres of land in Seaman, Ohio where a one-story building is
situated. Rural Health leases the subject property to Dialysis Clinic, Inc. for use as a dialysis
clinic. Pursuant this lease agreement, Dialysis Clinic, Inc. possesses and controls the subject

property.
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Dialysis Clinic, Inc. is the same entity that was denied real property tax exemption for tax
year 2004 for a dialysis clinic in West Chester, Ohio through this Court’s decision in Dialysis
Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071. In fact, Dialysis Clinic, Inc.
maintained the same indigence policy during tax year 2006 that this Board held discriminatory in
Dialysis Clinic, Inc. for tax year 2004. d. at 94 34-35. The major distinguishing factor between
this case and Dialysis Clinic, Inc. is the presence of a lease whereby the non-charitable
institution Rural Health leases the subject property to Dialysis Clinic, In.c.}

Despite the controlling Ohio Supreme Court precedent set forth in Dialysis Clinic, Inc.,
the BTA in this case held that the land and dialysis clinic qualified for real property tax
exemption under R.C. 5709.121(A)2), as “used exclusively for charitable purposes.” The
appellant Commissioner complains of the following errors in the Decision and Order of the
Board of Tax Appeals:

1. The BTA erred, as a matter of fact and law, in granting real property tax exemption
for the subject property under R.C. 5709.121(A)X2), as “used exclusively for
charitable purposes.”

2. The BTA’s decision ignored the controlling holding of the Ohio Supreme Court
decision in Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071.
Under this controlling guidance, the BTA should have affirmed the appellant Tax
Commissioner’s final determination which denied Rural Health’s claim to real
property tax exemption in its entirety, as failing to meet the qualifications for real
property tax exemption under R.C. 5709.12 when considered separately and,

additionally, when considered in conjunction with R.C. 5709.121.
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3 The Board’s decision further erred by failing to recognize or apply the stare decisis
standards established by the Ohio Supreme Court as set forth in Westfield Ins. Co. v.
Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849; and Ohio Apt. Assn. v. Levin, 127
Ohio St. 3d 76, 2012-Chio-4414. Under the Galatis test, as reaffirmed in Ohio Apt.
Assn., for this Court to overturn its previous decision in Dialysis Clinic, Inc., the
following criteria must be affirmatively demonstrated: “(1) the decision was wrongly
decided at that time, or changes in circumstances no longer justify
continued adherence to the decision, (2) the decision defies practical workability, and
(3) abandoning the precedent would not create an undue hardship for those who have
relied upon it.” Ohio Apt. Assn. at § 30 (quoting paragraph one of the syllabus in
Galatis).

4. The Board’s decision erred in failing to find that the stare decisis standard, as set
forth in Galatis and reaffirmed in Ohio Apt. Assn., has not been met here. First, the
Court’s holding in Dialysis Clinic, Inc. was not wrongly decided by either the Court
or by the BTA in its decision in that case. Second, no changes in circumstances have
occurred that would render continued adherence to the decision no longer justified.
Third, the Dialysis Clinic, Inc. decision does not defy practical workability. Fourth,
abandoning the precedent would create an undue hardship because real property tax
exemptions are in derogation of equal rights, and place a disproportionate tax burden
on all other taxpayers.

5. The BTA erred, as a matter of fact and law, in failing to consider, and by its silence
ignoring, whether Dialysis Clinic, Inc. was a charitable institution within the meaning

of R.C. 5709.121. Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-
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5071, affirming Dialysis Clinic, Inc. v. Wilkins, BTA Case No. 2006-V-2389, 2009
WL 41000065 (Nov. 24, 2009). The BTA further erred by failing to determine that
Dialysis Clinic, Inc. was not a charitable institution, and, therefore, failed to satisfy
R.C. 5709.121’s express requirements. Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d
215, 2010-Ohio-5071, Subheading C (*The BTA acted reasonably and lawfuily in
determining that DCI is not a charitable institution™). Indeed, the BTA should have
determined that Dialysis Clinic, Inc. was not a “charitable institution™” within the
meaning of R.C. 5709.121.

In failing to consider whether Dialysis Clinic, Inc. was a charitable institution within
the meaning of R.C. 5709.121, the BTA erred by failing to determine that the
following factors, among others, weigh on Dialysis Clinic, Inc.’s status as a non-
charitable institution: (1) Dialysis Clinic, Inc.’s discriminatory indigence policy that
explicitly states it is “not a charity or gift to patients [and that] DCT retains all rights
to refuse to admit and treat a patient who has no ability to pay™; (2) Dialysis Clinic,
Inc. annually earns millions of dollars in surplus revenue over expenses from
rendering dialysis care to patients, including, most recently, $60 million and $57
million in excess revenue over expenses for fiscal year ends 2013 and 2012,
respectively; and (3) Dialysis Clinic, Inc. “may not establish its own core activity as
charitable by pointing to a benefit that it confers upon another entity whose activity is
charitable,” as is potentially the case with the donation of surplus revenue to kidney
research. Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071, 9§ 32-

34.
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7. The BTA erred, as a matter of fact and law, in determining that Rural Health is a
charitable institution within the meaning of R.C. 5709.121. Northeast Ohio Psych.
Institute v. Levin, 121 Ohio St.3d 292, 2009-Ohio-583; OCLC Online Computer
Library Center, Inc. v. Kinney, 11 Ohio St.3d 198 (1984); Chagrin Realty, Inc. v.
Testa, BTA Case No. 2011-2523 (Apr. 29, 2014). In determining that Rural Health is
a charitable institution, the BTA erred, as a matter of fact and law, in failing to
determine that the core activity of Rural Health, an institution with no employees, is
the lease of the subject property to Dialysis Clinic, Inc. In determining that Rural
Health is a charitable iﬁstitution, the BTA further erred in relying upon Rural Health’s
summary documentation, which constitutes hearsay and is not the best evidence of
the information presented. Still further, the BTA erred, as a matter of fact and law, by
failing to determine that Rural Health is not a charitable institution, and that,
therefore, Rural Health failed to satisfy R.C.5709.121°s express requirements.
indeed, the BTA should have determined that Rural Health was not a “charitable
institution” within the meaning of R.C. 5709.121.

8. In holding that the subject property satisfies the requirements for exemption pursuant
to R.C. 5709.121(A)(2), the BTA erred, as a maiter of fact and law, through its
misapplication of Cincinnati Community Kollel v. Testa, 135 Ohio St.3d 219, 2013-
Ohio-396. Through the BTA’s ‘erroneous application of Cincinnati Community
Kollel, the requirement for exemption under R.C. 5709.121(A)2) that real property
be “made available under the direction or control [of a charitable institution] for use
in furtherance or incidental to [a charitable institution’s charitable purposes] and not

with a view to profit” would be satisfied in nearly any instance. The BTA’s
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erroneous application of Cincinnati Community Kollel is particularly evident where,
as here, the BTA failed to recognize the longstanding principle that tax exemption
statutes are a matter of legislative grace in derogation of the rights of all other
taxpayers that must be strictly construed against the faxpayer claiming exemption.
Anderson/Maltbie Partnership v. Levin, 127 Ohio St.3d 178, 2010-Ohio-4904 (2010),
9 16; Cincinnati College v. State, 19 Ohio 110 (1850) (“All laws exempting any of
the property in the state from taxation, being in derogation of equal rights, should be
construed strictly.”).

In holding that the subject property satisfies the requirements for exemption pursuant
to R.C. 5709.121(A)(2), the BTA erred, as a matter of fact and law, by failing to
consider, and by its silence ignoring, whether the subject property was “made
available under the direction or control of” the owner of the subject property, Rural
Health, within the meaning of R.C. 5709.121(A)(2), as required to qualify for real
property tax exemption under that statutory provision. Cincinnati Nature Center
Ass'n v. BTA, 48 Ohio St.2d 122, 125 (1976). The BTA further erred by failing to
determine that the subject property is not made available under the direction or
control of Rural Health, and that, therefore, Rural Health failed to satisfy
R.C. 5709.121(A)}2)’s express requirements. See Christian Ministires, Inc. [sic] v.
Testa, BTA Case No. 2012-2213 (Mar. 13, 2014), at 3-4.

The BTA’s errors in (1) failing to consider whether the property is made available
under the direction or control of Rural Health within the meaning of R.C.
5709.121(A)2) and (2) failing to determine that the property is not made available

under the direction or control of Rural Health within the meaning of R.C.
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12.

13.

5709.121(A)(2) are particularly evident given that Rural Health transferred
possession and control of the property to another entity, Dialysis Clinic, Inc., pursuant
to a lease agreement. See R.C. 5321.02; R.C. 5709.121(A)(1).

In holding that the subject property satisfies the requirements for exemption pursuant
to R.C. 5709.121(A)(2), the BTA erred, as a matter of fact and law, in holding that
the subject property was used “in furtherance of or incidental to charitable purposes,”
even though Dialysis Clinic, Inc. wrote off non-reimbursable charges for dialysis
treatments constituting only 1% of its total dialysis service revenues from the clinic
on the subject property during calendar year 2006. In holding that the subject
property is used “in furtherance of or incidental to charitable purposes,” the BTA
further erred by failing to consider the totality of the circumstances. Bethesda
Healtheare v. Wilkins, 101 Ohio St.3d 420, 2004-Ohio-1749, ¥ 39; Dialysis Clinic,
Inc, v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071. Still further, the BTA erred in
relying upon Rural Health’s summary documentation prepared for this litigation,
which constitutes hearsay and is not the best evidence of the information presented.
The BTA erred, as a matter of fact and law, in failing to hold that the subject property
was used with a view to profit and, therefore, that the subject property failed to
qualify for real property tax exemption as “used exclusively for charitable purposes.”
See Seven Hills Schools v. Kinney, 28 Ohio St.3d 186, 187-88 (1986); American
Chemical Soc. V. Kinney, 69 Ohio St.2d 167, 172-73 (1982) (Brown, J., dissenting).
The BTA erred, as a matter of fact and law, in failing to hold that the subject property
is not used exclusively for charitable purposes pursuant to R.C. 5709.12(B) because

the ownership and claimed exempt use of the property do not coincide in the same
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entity. First Baptist Church of Milford, Inc. v. Wilkins, 110 Ohio St.3d 496, 2006-
Ohio-4966, 9 12, quoting Zangerle v. State ex rel, Gallagher, 120 Ohio St.139 (1929)

and Lincoln Mem. Hosp., Inc. v. Warren, 13 Ohio St.2d 109 (1968).

Wherefore, the appellant Commissioner requests that the Court reverse as unreasonable
and unlawful the BTA’s decision granting exemption for the subject realty, and remand the
matter for issuance of an Order denying the application for real property tax exemption in its

entirety to Rural Health Coellaborative of Southern Ohio, Inc. for tax year 2006.
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OHIO BOARD OF TAX APPEALS

Rural Health Collaborative of Southern ) CASE NO. 2012-3421
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Mark A. Engel
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David D, Ebersole
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Columbus, Ohio 43215

Entered MAY (8 2014
Mr. Williamson, Mr. Johrendt, and Mr. Harbarger concur.

Appellant appeals a final determination of the Tax Commissioner
denying appellant’s application for exemption from real property taxation for certain
real property, i.e., parcel number 050-00-00-038.003, located in Adams County, Ohio,
for tax year 2006. We proceed to consider the matter upon the notice of appeal, the
statutory transcript certified by the commissioner, the record of the hearing before this

board (“H.R.”), and the parties’ briefs.

The appellant in this matter, Rural Health Collaborative of Southern
Ohio, Inc. (“RHC™), is an organization made up of three health care providers' in the

area, which holds title to the property and leases it to Dialysis Clinic, Inc. (“DCI™),

" RHC is made up of Adams County Regional Hospital, Highland District Hospital, and Health Source
of Chio. Brown County Hospital was formerly a member, but withdrew from the coilaboratwe in
2010 when it became a for profit entity. H.R. at 14-15,

STATE'S
EXHIBIT




which operates a dialysis clinic there. RHC established the dialysis clinic to fill an
unserved need for dialysis services in the Adams, Brown, and Highland County area;
previously, the closest dialysis services were localed an hour or more away, in
Portsmouth, Cincinnati, and Columbus. RHC seeks exemption pursuant to R.C.
5709.12 and R.C. 5709.121. The Supreme Court recently explained these sections as
follows: “[Plursuant to R.C. 5709.12(B), any institution, charitable or noncharitable,
may qualify for a tax exemption if it is making exclusive charitable use of its property.
But if the property belongs to a charitable or educational institution, R.C. 5709.121
defines what constitutes exclusive use of property in order to be exempt from
taxation.” Cincinnati Community Kollel v. Testa, 135 Ohio St.3d 219, 2013-Ohio-396,
q23.

Relying heavily on the Supreme Court’s denial of exemption of a similar
facility owned and operated by DCI, Dialysis Clinic, Inc. v. Levin, 127 Ohio §t.3d 213,
2010-Ohio-5071, the commissioner denied exemption of the subject property, finding
that the property is not used for a charitable purpose because DCI's indigent care
policy “explicitly reserves the right to refuse to treat indigent paticnts.” Final
Determination at 3. RHC thercafter appealed to this board. At this board’s hearing,
RHC presented extensive testimony from individuals associated with RHC and DCI

regarding the use of the property and DCI’s provision of charitable care.

In our review of this matier, we are mindful that the findings of the Tax
" Commissioner are presumptively valid. Alcan Aluminum Corp. v. Limbach (1989), 42
Ohio St.3d 121. Consequently, it is incumbent upon a taxpayer challenging a
determination of the commissioner to rebut the presumption and to establish a clear
right to the requested relief. Belgrade Gardens v. Kosydar (1974), 38 Ohio St.2d 133;
Midwest Transfer Co. v. Porterfield (1968), 13 Obio St.2d 138. In this regard, the
taxpayer is assigned the burden of showing in what manner and to what extent the
commissioner’s determination is in error. Federated Dept. Stores, Inc. v. Lindley

(1983), 5 Ohio St.3d 213.
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Although RHC makes arguments with regard to both R.C. 5769.12 and
R.C. 5709.121, it primarily seeks exemption under R.C. 5709.121(A)2), which
requires that the property (1) be under the direction or control of a charitable
institution or state or political subdivision, (2) be otherwise made available “for use in
furtherance of or incidental to’ the institution’s “charitable *** or public purposes,’
and (3} not be made available with a view W profit.” Cincinaati Nature Center Assn.
v. Bd of Tax Appeals {1976), 48 Ohio St.2d 122, 125. We first, therefore, determine
whether RHC is a charitable institution. With regard thereto, Planned FParenthood
Assn. v. Tax Comms. (19663, 5 Ohio St.2d 117, paragraph one of the syllabus, provides
“rcharity’ in the legal sense, is the atfempt in good faith, spiritually, physically,
intellectually, socially and cconomically to advance and benefit mankind in general, or
those in need of advancement and benefit in pacticular, without regard to their ability
to supply that need from other scurces, and without hope or expectation, if not with
positive abnegation, of gain or profit by the donor or by the instrumentality of the
charity.”

The court in Dialysis Clinic, supra, explained that “{wle have held that
the detzrmination of an owner’s status as a ‘charitable institution” uader R.C. 5709121
requires a review of the ‘charitable activities of the taxpayer seeking the exemption.’
Id. at 427 (citing OCLC Online Computer Library Ctr, Inc. v. Kipney {1984), 11 Ohio
St.3d 198). Specific to an entily whose core activities involved the provision of a
healthcare service, the court further explained that such institution would only qualify
as “charitable” if it “provided service ‘on a nonprofit basis fo those in nged, without
regard to race, creed, or ability to pay.”” Id. at 429 (citing Church of God in N. Dhio v.
Levin, 124 Ohio St.3d 36, 2009-0Ohio-3939, 919). However, it cautioned that “[a]
threshold amount of unreimbursed care is not required.” Id. at f40.

In Dialysis Clinic, DCI sought exemption for a dialysis clinic it owned
and operated. The court, in a four to three majority opinion, in affirming this board’s
decision, found that DCI did not qualify as a “charitable institution” under R.C.

5709.121. The court noted that DCI based its argument almost solely on ifs status as a

Ty
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federal tax exempt organization. and rejecied that argument. as it has in the past. 1d ot
725 (“DCI's argument would conflate Ohio’s property-lax exemption with standards
ander federal law for tax-exempt charities.”™). citing VBC-USA Hous., [ne-Five v
Levin, 125 Ohio St.3d 394, 2010-Ohio-1553, 920, In looking to DCUs activities, the

court further found insufficient evidence of charitable acuvities. [d. at 14 (~%** DCI

did not present a charity-care figure ***.7), The court further found that, consistent
with its determination regarding DCTs status as a “churitable institution,” its use of the

property did not qualify as exclusive charitable use under R.C. 5709.12(B).

The parties disagree on the applicability of the cowt’s decision in
Dialysis Clinic to the present matter. The appellee commissioner argues that the case
“is indistinguishable from the present case.” Appellee’s Brietar [ RHC, on the other
hand, argues that the party in interest is different in this case, that RHC does not rely
on its or DCUs federal tax exempt status in establishing its charitable status, and that
more evidence has been presented regarding the charitable use of the subject property.
We agree with RHC - the focus in this matter is whether RHC s a chantable
institution. pot DCL Notwithstanding the court’s repeated statement that proceedings
related to previous tax years are not relevant o a separale tax year. see, e.g2., Hubbard

Press v. Tracy {1993}, 67 Ohio St.3d 564, and the fact that a different entity (RHC) is

i .

ecking exemption in this matter, the record in the present case has substantially more

evidence regarding RHC’s activities and purposes. and DCUs activities at the subject

. property.
As explained by Kimberly Patton. CEO of Health Source of Ohio and
RHC board member, at this board’s hearing, RHC was or reated to address the

2 .. L.
collective health needs of the area its members serve.” In addition fo establishing the
subject dialysis clinic, RHC has also filed applications for grants for tobacco cessation

funding, pregnancy care and education, diabetes prevention and education, and

2 RHC's articles of incorporation provide that its purposes are: “(1) to enhance the quality, availability
and efficiency of comprehensive health services for the people of southern Ome by enabling and
mobilizing community partaerships and resources; {(i) identifying and addressing healthcare needs
which can be most effectively and efficiently responded to collectively (or “in a coliective manmner’);
and (iil) supporting and furthering the missions of the member organizations.” R, Ex. 7 at 3.
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managed care planning, and has jointly discussed addressing community health needs,
such as opiate use, availability of rabies vaccines, and blood drives. In addition, RITC
discussed the need for a dialysis clinic in the area. and established such a clinic at the
subject property. And, indeed, our review of RHC's activities indicates that such
actions are congruent with its purposc. The majority of the services facilitated by
RHC’s collaborative activities are made available 1o the comununity at large without
charge. H.R. at 380-383. Accordingly. upon review of the record, we find that RHC
is a charitable institution whose purposc is to benefit the community by providing
improved health care. Cf. Northeast Ohio Psych. Inst. v. Levin, 121 Ohio St.3d 292,
2009-Chio-583 (finding entity whose sole activity was leasing 2 building to another
charitable entity was not a charitable institution).

Having found that RHC is a charitable institution, we next turn 1o a
determination of whether the subject property is “made available under the direction or
control of such institution *** for use in furtherance of its charitable *** purposes and
not with a view to profit.” As the court instructed in Cincinnati Community Kollel,
supra, at §28, “the focus of the inquiry should be on the relationship between the
actual use of the property and the purpose of the institution. See Commnnity Health
Professionals, Inc. v. Levin, 113 Ohio 81.3d 432, 2007-Ohio- 2336, ¥R It is clear

that the subject property is made available by RHC for use in furtherance of its

purpose to improve the availability of health care in lis three-county area, by providing
. dialysis services to a population that otherwise would not have such services available
| in the near proximity. Ms. Patton testified that RIIC discussed the need for dialvsis
services in the area and ultimately determined that the best course of action would be
for RHC to establish a facility and lease it to a dialysis opereator:3

Further, the record demonstrales that the property is made available

without a view to profit. RHC’s financial statements indicate that the lease payments

* Ms. Patton explained that the water reguirements for a dialysis treatment center were specific and
intensive, and, as such, an existing building was not available to house such activities. H.R. at 391,
Andrew Mazon, DCI administrator ﬁ; the subject elinic, further explained that the water filtration
required for dialysis treatment tequires “a huge filtration system.” Id. at 193,

LA
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made by DCI to RHC exceeded the expenses ol operating the building for most of the
vears 2006 through 2013, YOHLRL Ex. 1l With regard to DCUs activities on the
property, Le., providing dialysis treatment services. we initially note Ms. Patton's
testimony that RHC interviewed three potential dialysis service providers, including
DCT and two for profit entities, and the financial risk associated with operating a clinic
in the Adams County area appears to have been the main reason one for profit provider
would not operate there.” HL.R. at 390. We also note that RHC's lease with DCI was
renegotiated twice because DCT was losing a “sizable amount of money operating the
clinic **#:” and its financial situation had et improved several years later. fd. at 189-
190, While the commissioner argues that DCI as a national organization does profit
from its actividies generally. it seems clear that its operation of the subject dialysis
clinic is not a profitable enterprise. Its financials for the subject clinic indicate it has
had an excess of expenses over revenues every year from 2006 to 2013, H.R.. Ex. 15,
Notably, a portion of those expenses relate to the write-ofT of care o patients who do
not have adeguate coverage through governmient of private surers, and cannot

independently pay their service balances. H.R. Ex. 14

The commissioner further argues that DCI does not provide sufficient
charitable care at the subject clinic, defined as “servizes being provided "on a nonprofit
basis to those in need, without regard to race, creed, or ability to pay’ (Emphasis
added.y Church of God in N. Okio. Inc.|. supra,| $197 Dialysis Clinic, supra, at §26.
»‘in Bethesda Healtheare | Inc. v, Wilkins, 101 Ohio St.3d 420, 2004-Ohio-1749, the
Supreme Court held that “fwihether an institution rem ders sufficient services to
persons who are unable to afford them to be considered as makingcharitable use of the
property must be determined on the totality of the circumstances; there is no absolute
percentage.” [d. at §39. The court, in Dialysis Clinic, supra, further explained that
“[{jn the age of Medicare and Medicaid, the usual and ordinary indigent patient may

have access to government benefits. and the modern healthcare provider is not

4 In 2009, the revenue from “dialysis operations” exceeded the expenses related thereto by %9862,
FLR., Ex. 1

3 Ms. Patton further testified that Adams County is one of the top five poorest counties in Ohio, and
that Brown and Hightand counties are economically depressed. FLR. at 392,
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required to forgo the pursuit of those benefits to qualify for charitable status.” Id. at
q42.

The commissioner argues that the Dialysis Clinic court’s {inding with
regard to DCD’s indigence policy is definitive as to the charitable use of the subject
properly, which operates with the same policy. DCI's policy states that, although DCI
provides service without regard to a patient’s ability to pay, such indigency policy “is
not a charity or gift to patients. DCI retains all rights to refuse to admit and treat a
patient who has no ability to pay.” H.R., Ex. 6 at 2. Testimony elicited at this board’s
hearing indicated that no patient has been denied services at the subject clinic because
of an inability to pay. H.R. at 231-233. RHC provided a summary of patient records
showing the amount of care “written off” during the years 2006 through 2013.° HR.,
Ex. 14, Upon review of the records presented, we find that, based on a totality of the
circumstances, RHC has presented sufficient evidence of charitable care provided at
the subject clinic. We further note that the evidence presented in this case differs from
that presented in Dialysis Clinic, supra, where the court noted that “DCI did not

present a charity care figure.” Id. at {14.

Based upon the foregoing, we find that appellant has sufficiently
demonstrated its right to exemption pursuant to R.C. 5709.121(A)2). Accordingly,

the commissioner’s final determination is hereby reversed.

{ hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its journal this day, with

respect to the cap: 'mz:%rmwn
/ A = é

A.J. Groeber, Board Secretary

¢ The information presented differentiates between “Medicare write-off” and “non-Medicare write-
off.” Mr. Mazon testified that Medicare will reimburse a portion of write-offs on DCI’s annual cost
report. H.R. at 246.
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