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^TATEME114T OF THE CASE AmKD vACIiS

AppUl aant(here ii1 Mayes) was indicted for io`sarty -f ourb14°€) SEy'"ua^ crimes cZalnst

children on May 27, in-cluditng thirtcer.03) cou-its of rape -l-jer age Lhirteen(13).

On July 18, 20 €1, Ma;.'es was cltiG.rged ^-ith ^.^. :^ddi-Lscinal sbxC 63 c::^Larits o'L seKual offenses

against c^.^.I.~eeF, including two rapes. Finally on ^^:p-^. 7 2012, `b^ was ^_ •1.. L.x , 'i sG:^^v Yu^-^ ^^^^^c^

^mit`I six(6) ti1ore counts of ae?L'13=.l rJf`'G""^s.sas agai-ast :ilildx':'n, including t\,to more rG'pe;s.

The total a^acunts of charges Mayas was indicted on was FiftY 'U;) Of the ^^o

ch^r,gxes 17 were of rape under 13 years of age. It is apparent a11 charges are §' Serious

Oiferases.£' Piease note that 6 charges were dis.±iss.ed and re-indicted w1ii.eh totaled 50.

After ' Nineteen(19) MoTIths " in jail e.7vtaltit2gr trial and with only a few si'iCSrt

visits a,.̂ zd discussions 'oy his court ap?ointed tb ia'A, c^Lrasel,Riwh'a.rd S'Kelton, a.:°id re-

peatod urgings by Slceitoi-i to plead guii-Ly to the c'iarge^ and :^any coercive and d.eaeit-

'Lul tri.c'-kcs by Skelton and,being assaulted feloniously by another prisoner a-id substan-

ing severe facial and skull injuries and brog:eL bones and, p?hysicaliy a.^.id psychologically^

beat do,^ &nd drained, and ^.^ter ^.u;-r°rc^us ^.^.d repeated asse.rt`_caz^s of irh^o3enc¢, ^"^ayes,

cinly due to the ^.rgiagr ofE 'iis in:effe^tive coercive and incompetent appointed counsal,

a;reed to plead bi1t only a" iqo Contest Plead" Please note Mayes trial co^^-risei did

Yz=yt inform ill.yes as to an " Alford Plea `s or bVen mention one at plea and sentea; ing

even tLio-agl-i Mayes F' Continuely $, asserted his iano-cence a:.^d pleading to go to trial.

Counsel Skelton, u-hile in collusio:i with the state and trial court, informed

Mayes that he would plead to twenty-fi.ve(25) char,,ges of t1he original fifty(50). N1ayes

plead no coi-itcst to countt_ 1 & 2 o'L tt.lie May 27,2011 indictment, count 3 of the July

18, 2011, and counts 1, 3 & 6 of the March 7, 2012 indictnie-it for G-,ross ^ex-ual Imposi-

tion, victim under age 13, violation of O.R.C. 2907.05(A)(3) or (A)(4), felonies of the

3rd degree; Gou-Lit 4 of MarcIlt 7. 2012 indictment for rape, under 13, violation of 0.R. ;.

2907.02(A)(1)(b), agg. felony lst d.es-ree; Counts 12 & 13 oi MI-ey 27, 2011, indictment for

unlawful sexual conduct with a minor, 10 or more years old, violation of O.R.C. 2907.04

(A) and counts 16 & 21 of the May 27, 2011 indictment for Gross Sexual Impos-i-t%crn,

under age of 13, violation of O.R.C. 2907.05(A)(4), felonies of 3rd degree;
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ccunts 20, 25, Zv,, 27, 28, 29, 34- & '55 of the May 27, 2011 indictment a.^.d counts 1 & 2

of the July 18, 2011 indictment for rape, under age ox 13, viola^.ion of OyR-G. 2907(A)

(1)(B), feloines of the lst degree ; and caf.^n.ts 42 of the ^Isay 27, 2011 indictmeat ofr

disseminating material b.an-nful to juveniles, in violattcn, of O.R.C. 2907(A)(1) and com. ts

17 & 43 of the May 27, 2011 indictment for isiVortning, victim under age 13, violation

of C3 .R. Cm?907 m 07(4), felonies of the 4th degree ®

In exchange for defendant's/Appellant's " no co:itest 4t pleas, counts 3,4,5, 14,

15, 13, 19, 22, 23, 24, 30, 31, 32, 33, 36, 27, 28, 39, 40, 41, and 44 of vbe May 27,

2011 indictment; counts 4, 5, 6, of the July 18, 2011 indictment; and count 2 of the

Marcb. 7, 2012 indictment were di.smissed. Also note that at sentencing, the trial court

stated m, the record that there was " NO E,'^^EliCE " in th°is case against the a,ppellar,.t.

C3n december 28, 2012, Mayes was given a sentence of Ten(10) years to " Life i9

and all counts were ordered to be served concurrently to each other. -No direct apprya.l

vAza.s filed Inerezn and n.<a ^:;rvsts.an top vacate his plea/sentence was ever 1iled< Ho^^I'ever, an:

or about August 5, 2013, Ma-yes, per neva counsel, Russel'. S. Ber^si ^, fi^ed smotiort for

post-conviction relief contending ineffective assistance of trial counsal0 On November

26, 20b, an evz.dentia.rJ bea.ring:, was held in the trial court . On January 28, 2014,

trial court denied relief. A timely notice of appeal was filed into t^-ce 2nd appellate

court distri:t. On C?vt®v:r 3rd, 2014, the 2nd appellAte district court of appeals

affirrned trialcoTrts decision. A tirmely appeal is filed into this High and Honorable

Cdurt, Jhio Supreme Court.

Within the post-conviction relief petition and at t1he evidentiary hearing, in-

effective assistance of trial counsel was raised due to counsel's " Gross Misadvice

to Mayes concerning his " Parole Eligibi^ty " after sefving 10 years, that YI-layes

ld ;e'L pa^°oled about 14 to 15 years. This " ° Gross Ilisadvise " coupled with the

facts that trial counsel refused to effectively represent Mayes and set forth a de-

fense and over one and ha1f(132-) years in comty jail, led Mayes to enter into the

Deceptive Plea." Mayes was misrepresented and lied to by his counsel and tben trf.cked

by the state and trial couA t with the " 10 11 year initial term, leading I'ayes to b: ^
li.:ve la^ would be released a few si1or t years a.f ^.a^ 10 years.
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EXPLA"^^LM'N 01-7 CF'HY THIS IS A CASE vF tGBLIl. -10R, GRv"2 GL1^^RkI,
INTEREST vaRNT 9WTIiJ 1HIe;} vO`.;RRT S:iOUuD ^^..^ANT LI;'J^^Y L' .b''v OPaAL

This case was and is Alcunded and based c:i a no w.onte; t plea which

was iict voluntary, knowin-ly and i-atelligently &,ue to tthe ra Cross "fIsadvice as

conceriiing parole release giving to the appeI^^nt(',moE^.Fa herein as Mayes)by his court

appointed trial cc^u-rasels Rlich^:Y°^ Skelton, t[yus a pr .̂^JJu; tL- of Ii-aeff:c^ive -Assr ^.aince of

Muns:l, a vioIai ian oi 'olayp: 6th and 14t`rt U.S. "'afIstitutionas Adi-iiendmefxts and ^xticle

I, ;ec-Lion 10 of fi'ae Vnio GonstiLution. T'ni,s css; further balances oaa ineffective

a a S:^ist^^:cc c^ ap^aellat^. counsel, for app^?^.xste counsel, J. Allen ^:3..^,':i^as$ f^^^ a^^ to

raise and preserve t^^e ineffectiveness of retained trial co^:.°^s.rl, Russell S. Bensitig,:

V;f'ac was counsel at t1he evidentiary hearing of the post-conviction relief pev^tior?, fail-

ure to ef1ee tivc ly represent Mlayes in exc..?iiding trial a€?i:ijsejt''.:?iciNrd S'kelE.C3T'i conceit1--

iz-ag Skeltons iaieffectiveciess for failing to investigate -Che aa ^a':Ic^ e Aule'hori.taes ss

^^l-ici-eS pertaining to ss Sex Offenders f4 ^^":i^ Thad sa M'..1' tiple'-. Victi.'i3s a:l-:i Mii%ltiple Ci:.r^m

es " and the parole boards "ReIease Policies a.n; Quota's " c)f such sey. offenders

pr:i.c^r to Skelton convincin^, Pjayes to eveL-i accept any fcn:^ o'L pm ea. and not talkin; his

case to t:^°i^.I. All the v^.a^ls.tions. uy Skelton, Bans^.ri® :^n a ^^ i.lmgs violated b;ayes 5th,

6th and 14th U.S. Constitutional Adrnendments and Artilce I, Section 10 cf the gnia

c6t tution.

^"h:.s case also is based upon Abuse of Discretion by the trial court and Abuse of

Diacretion._ d Standards by the Second Appellate disarzct court of Ohio for both court's

failure to a^.^.CC4 Mayes no ct9£iteWt plea to be L'c".at,;;a due to the sa r,"x-oSS M?5advicc ar

by Yjayes tria'L counsel, Skle:ltcan.

'Wh-en tl-iis Gow: -L reviews t^^e transcripts cil the evidentiary hearing this court will

clearly see that 'vlg-yes did °i 'Lact receive t' Gross 1,01isadvice " by SkWltoia to enter

s.nt0 the no .rm.ûn-L^cS^ plea. ihis ;otlrt will see that there were ?2CJ ^^the.C' r:.asC1ig evtiy L°IayeS

even accepted a m- : o:itesL plea ot'iier thaa for S?:^ltons " Gross u-a^ to

Sk^eltOn " Nl0t " investigating the factors of the ch.ma°lces for parole ol' such offender

as ^A^.yes is.
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T ^xC3L J t ^:he1 to"x^.s ^.^:c^11i.^t^.on and Gros.'s examination, ^iee1tC}^. makes it cs.'^p'^.,:5i.

that he was only performn1ng his duty by relaying ^plep offer to Mayes aand that d.ue

t-o Yiayes case and the :ha'L'*es t^at 'ii° did so only to give Mayes 21 Mjpw ^$ of p ,̀:-:role

?=^st.t::3d of life in pri-sJ'R. .'La'. in 12ct Skelton `C3 sd 11cJe -,-erLomMed h is duties as the

U.S. [%oF'astitutiiJi3. 6R Zia.iidates of him, Skeltozzi w-auld have coSTtacted the parole al.atori°^

t5..&^a and inquired into the p-^-i^ei.2t^e rate of ^:;+r^soia^^^'s b°v3o11, ^,ia:t^d soz^3^^ at all

with vaCes such as Mayes consisting of multiple victim's and dozens of serious chargos.

I'L 01r,e1.ton woruld of done so he wou1d have loai°ried ths.t NOT ^^^E PR1 ,who had - simi2ar

case as Mayes "EVER RECEIM A PAROLE." Skelton wauld have a^e-Li first hand th.=t suci

a plea v^ou1d not benefit Mis.yos and that a trial was tLie only caurse of action in this

r:`^.ttbr.11,,ere were no otl-idr reason for Skelton to deceive and tr_TcR, and enduce °"ayes

intO accepting tqe no contest plea then to benefit the state, police and odur-L ^.^.d

violate Mayes U.S.Constitutional Right to a trial, to ro:-ifront his accusers and to

Put Vtie states :ase through a t° MEANINGFUI. ADVERSARIAL TESTING PROCESS & PUI` THE DL-

FENDANT' S TFmRY OF THE CASE TO A '1'M."

It must be notod in this case that Skelton -aas not thie origii-lal appointed defense

coutasel. The initial defense counsel was a Frank naloa.u, who =ee-ithdrew as co7wise1 (n

August 24, 2012. At this time not one tt-tio was any plea o'Lfered or even considered by

Mayes. Mayes sole intentions were to proceed to tria1. Please -riote that Mayes had been

incarcerated in the county jail since May 27, 2011, some 15 months uizori S?:co.Zton had

been a^poiiated, yet within tl-ie short four imontbs as counsel, Skelton did nothing in

Mayes defense and d.id everything to induce and tr1ct, Mayes ir-itc^ pleading no eontust.

It must be noted that in this plea fnat the minimum was " 10 " years. n, is key

fc^>ctoY' is ^.'t'lotht?Y` df+,;,;eI.Vi<"l.^ trick used by Skelton t^'3 :on'L'? nC£' 141ayes to teke the s s So-

Galled Plea Deal.{` Along with Skelton oontinuely telling 'Mlayes that there would be

a f1 Realistic Release Date 28 of parole after 14 years and 10 years led Mayes to believe

^kelto:g. If tihis is not true , then why -wou1d Viayes be given a 10 year language ooupled

with " Concurrent Sent.enCes, "?
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T17te only investigation Skelt-o.11 pwrfommad: was to ensure the eligibility of 10

years was the lvw^est in order Ito ^rick I'layes into believing that at suc-h low years until

the ^irs-L c^^ance at parole and then told Ite would be " Flopped(denied parole) 'e one

or two times,then be considered and a realistice c1hance at being paro2e3 arou-rid the

15 years time line, played to main and only reasoning behind Mlayes even accepting the

P-Zea® Beginning w^tili Skeltons testiaony o-ii page 10 xntil t"he end of his testimorly,

the cou-rt will clearly see Skelton did in fact lead Mayes to believe he ;prould be re-

lea4ed within the 15 year timeline.

Ske.lton even admits his duty is to inforc;i Enis client about ap1ca, about the situa.-

tion, abo9a* the case so -hi-s client ca,.ri make an infort^ed decision about aplea. See

page 12 & 13. Skelton goes on. to state he 'iiad " L.:^mited EKgerience " with the parole

authorities(see page 15) yet. Skelton al2osaed Mayes to plead no contest Withouc tb-e

Tkrtow1edge of parole release. Skelton aci-nit, he told Mayes he would be flopped a couple

t^,es for 2 or 3 years. I: Skelto n -douId FGve actually performed his constitutional

duty to investigate Mayes case and the parole authorities procedures arad policies

on granting parole to prisoners such as Mayes he would learned first hand that there

were °B NO " 2-to 3 year flops, especially in t1he early possible co-nsidered release

dates. Skelton would have learned the actual " Flops 4i would be a minfmur_ of " 10

YLAR FIDPS." ihis court or ^~ ►y court can produce "-ANY " case such as the one b: fore

thekr, -rahich holds €mu1tip?.^ victims and dozens upon dozens ef serious charges,

the parole board e-ven considered a 2 or 3 year flop but :Lnstead flopped the prisoner

a^inimum of 10 years and that is if the parole board even considered a:^ol^ at -al1.

Skelton coztinue1y al-nits to the cou-ple of smal?. year flops. See pages 16-20.

Sh`:i.tan even led tMayas ii-ito believing if he, Mayes , errxolled into rrogzams at prison

and stayed out of troub?vthat he, INI'ayes ,would° aave a better chance at parole in the

early years. See mer^t'-iot-ied pages above. Skelton admit-s that he is not Q:V4s-,*°e of a

child rapist, which Mayes is accused of beingg, ever being paroled. See pages 21 &22.^..^

Skelt®n admits he did iiot contact any attorney's who work with the parole authorities

or the parole authori-Lcs. See above mentioned pages.
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Si6eltoA1 .^.C'.^1l^:.'.j. to ^L&'H Mayes informative f C.Gb.^..Vls ^t4^^ ,LtL.1.VrRt1.°.LVi. :,.J:.y 'wo^kce:^,61iStY :n^1^.

;^eIpa.se da^cS of p^^^°Sons and their c^.sv Suu^, as '^^?^$cS 'S. S'..^ecl^.on Si^npI; ^.r°^.^.'^,^.d V^c'y;.

il-I1€ced Ma-Ye, tamc takirLg a plea -^,hlic1^ plea ^.Tould never ,^,_IScava Mayes to ser t1he l= ^^ t^^

^c the 'day and be released from prison. Skelton I:ncw Mayes never even had a chance to

be'°.t"i^ s^'o^.eti ,-^.r^,1% G`>'if iet. alone ^'ei^3.•^ ^;+^.tot"'̂ ,.,', aL. ^.l'.® 3`^_d^'.^Ci:i lazy and ^.Lac:,t9®

P^etent and camplcte1y dlenzed 'Maycs his rigt'lts to trial, confronting his accusers, etc..

^:^s alleged cc^iiccrra S?^e^.ton is s` P''Is^G ^^ " that i^.e ^a:.^ted i^ayes to have a cs^^:^ca

at freedom c^s."1t'. parole is simply a " PuIL- On" r"«a."L;i a i.ie. T-i:' only :haitcF-: ^,tsv.jl"eS has La

^1^i.1.S case is to ^L' to Lr^.a^ and prove his `uvcUSers are ^yi?Eg, and that [).e is '«'.nnoc
ceift.

EhFei'1 if Mlayes would lose and receive coI1SC'ctbtive sent;.mii; `S and life, it is ?IL dif--fLi:c?nt

than Aq^^ ^^e will receive if this case -is allnv^^d to continue with the invr,1'untarya

unintelli.,,I,ent and mkmcx,i?ed;able plea.

The -the^° factor ^,^ this case is -r^ze^~c ` a;^eS :.o^^^x ue^.y :̂ ssc^ i w^ ^ ^ S ^z^^^^w^^^

and that S"cclt^^ failed to allow Mayes to plead to a-ii Alford Plea instead o'L a -.na,

cC^n^E_€ycSt plea. ,,,^kelt.w1ti adi^AtS several ti"i14S through out his t'a5ti(i}oL1V that Mayes never

made c'3.?2;s ad'."siiSSiC}i3S of e'^",L..^'^l €... Mayes continuely asserted his I.IIt:6Uce1`ic'c'̂.

At7ot11et tr1,6,Yr. by 51:..eltC7i7 'vTaS when 'LiL %'tiC3uld testify t''1.ct faere was v'v.sdt3i?C^ agaiiSilL
xrn_

e°Ja^eS if1 this case, yet not a single shred of evidence was pL"eSb^CI'^^.u. Skelton ,^^.d t1h1S

.^^,.tQ."i?ci°e it he waSc®ilc„'Y"P;.eCi for Maye:..S^ ^`h'S SupiioY'L dI.iS a^^':a=ti,ox5 of E,^.9.d,ilcl.: ^
a

hiccyeS to accept the plea. E"v"e`1 2't`. SbI2Cei1c",n,.-̀ }'A V:9.; tT..w:c.e.'L cCsllrk. Stc ^e''..`'cu On the record tti').a;

there rs 7^jna5 ^^Q E'v3.aence °P Ln Lii.iS case.

n, ere is ctiot'7c^:r very Gle-na^yt1,^ :^a .̂..¢C^Y' in t^11,5 ^..^-5::,+ ^6,^`i j.ci^ I:'rC^"tP-î..-,^ V;w^:^.s''.C2 I :a.?2°-

ei";C-L-i"srC and that is wi1e;:i he is aS`:,.̂ `.d by Bensing(defense counsel a'^ ;v:LCant7.a::y ilcc3i.-

inW) Ok-ay> ' -wou^"I it also be- fair to say t^aaL a defWndant ciargad with the

m11lti ^1^ :aSvS of ^' :1.l:^ rape T°dOislr.t'' bt.^. ^,t^..SS i.t iCes.y to t^t.itci^. po^.L than a p`a.:3C3:Y a.^.1aZ`g-

2d wlt:a:l a a7 ^;i.P'̂ .l't^.-' i.c+`3:1^..^: Ft +^+.ea.^.C},°.2 LWSe^.ifI.¢S e 14 ! i..":ir G^.̀3̂'^ ^ ,^e.lG^^ general .^s t..'".a.p. $- Pk t,L..âa Y^^jl.^.a

SG2 p:.gc- 22, yet ^ikeltC?n teSti-Fies in various portions oi his te5ti!P,C?nST ts;:?t - '2e

tho'J.g^i1d Mia-yuS would do elaI7y years 3='i'.'. I7:t ^E't paroled, especially due ^'C! ^°t?.S c:^^ at

sentetc.ina-g Unat b-.c would to®1-, the case to vrial. See pages E4^^5 & 66.
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g G'u^ G^ ^ ^^ -pEvidentiary hearing Wnef."^.fue -. g ^itavsell Z^`nSi`°S>g i`i'wsL''..ids ai-

Paroie Authority ^ dobLj'Tl°Ett `t'iCti dwk''a..Cts r.̀̂ as^` .̂c^^.̂ s '.^̂ ^',:_ for ^a,^^ ^ v.-^̂ . °s^^ L i^ ^"c:f. ^^ ^.
_`
^.'"^j e. r C)f 2^J E

q
d

lahlic`C! is ti"fe year .!``iayes ^.s indicted. 7^!is do::nra.ii, is obt ^.n°'^ from the rF Iiit °'urndt ar

-°ltl1.ti,.h is U'v.:.^.̂ .ilablr to evd:1y o6Ye. Tnis :io'::4.a-..C:.nt clearly sho^F^s Uhat^f all prisoners ^Aho

Wr.ere up for ps.role Li Z011, only 6.R°'!® were paroled . pages 2'^ 25. `-^ s^.o_^t^.-^ =^^^-

:a72'bct utterly proves t'Lle e,nefiect:E vene:;s of S'^^Ito:i r.,,'^.-^d Eti;; 'Fc7^lure -vo I.divest:i.gate for

plea purposes.

This is proof of E.':.ie ine^.Lp'c•^.'e:^..es^' of i:)i'^
w`^jtoi b^:6. it fYt^'ieL ^...^. proof of t^e

7-T1effectavaness of BGnSi-ng 3t-i'' appellate co'.1i7.'^ell rTUn1e5 due to the ia^:t that neiti1eY°

si^ or Wilmes ^^ sed t?ie fadt t aat of the 6.97. of parolees writhin: txni.s docu.^^ent

Ch3t not a si:"tale Pa:6°o1.kre ih7a s one of a child rapist ^1a'o ii<3d multiple victims and :h3rges

as does Mlayes^ Alleged Victims ), This do:=.mient is further proof that Mayes wottld raevei

be paroled.

To further prove Skelton was well aware of Mayes never being parol^-d is within

Skel.ton's very own pre-trial mation(see states exhibit 10), Within Siceiton's very awn

memorandum of a motion he filed, Skelton states that: " f Lefendar;t recognizes the chances

for him being paroled are difficult based on the number of victims in this case." When

cross-«exaMi.ned -Dy the state conccrning this issue a-ld the state implying rMayes did in

fact know he would never be paroled due to his case, Skelton admits numerous times that

he can't re-neber informing Mayes of this factor. Moreover, it proves Skelton did not

even give Mayes a copy of said motion, thus failed to cot:n°iuna.cs.te with ^^a^yes. See, pages

41, 42 & 43.

'ik`le second appellate court made contrary to law decisions, misapplied facts and

evidence and misapplied federal law, not to mention, abused it's discretion and standards

when overruling LMayes appeal and affirming the trial court.s contrary to law ruling derYy-s

ixKga the reiiei of G^Iayes. The appellate court ruled that SIkelton° s testit-tiony was credible

and Mayes were not and that Skelton did not render ineffective assistance of cox.ansel

due to his advice concerning parole and Skelton did so with his experience or intinct.

The appellate court went mn to cite several federal cases in support of their contrary

to law ruling.
(7)



Skelton's very own testimony and his contradictive testimony and mm-roranda-n in

support of az-iotion(state's exhibit 10); coupled with ^^ayes ,esti.:.^nNr sump$y disprr>vws

the trial and appellate courts wrongful rulings in denying Mayes the proper and lawful

relief. M.yes testifies that Skelton did in fact infonn him, Mayes, that he woiid be

paroled at approx. 15 years, give or take. See Mayes entire testimony oin pages !.^ to 60.

Mayes informs the court ttiat Skelton did in fact lead him to believe he would

be released approx. 15 years. Sa4elton informs the court that he did tell Mayes he had a

"Realistic Parole Release " at approx. 15 years. Mayes continuely asserted his innocence

which Skelton admits. Mayes even at sentencing stated he wouid be paroled at 14 years

and not one time did Skelton at sentencing or the evidentirary hearing deny this or

correct Ma.yes. Mayes explained the reason for pleading no contest beCause of his innoc-

ence. Mayes testified he relied on his attorneys advice and representation.

Both Mayes and Skelton testified to " going to trial 1° if never to be paroled.

It is clear from the record that Mayes sat in the county jail for over 18 months and

it wasn't until the last four months when Skelton was appointed that any type of plea

hearing was even considered. It further is proof that Skelton did not file any sub-

stantial or m m ingful defense motions or litigate at all for Mayes. The only act Skelton

performed was " Induced and Tricked "Mayes into a plea.

tt is apparent fro-n the record that Skelton did in fact lead Mayes to entering

into a plea and gave Mayes "-vross Misadvice " concerning parole. The 10 year eligibility

is not the point in this case.; The only bearing the 10 year eligibility had in this case;

coupled with the promise the triai.court would run all charges " Ca3racurrent "is the

fact that these two factors is what was used to convince Mayes.. that he would in fact

be paroled at approx. 14 to 15 years. Another point bein,g, is that since Mayes was led to

believe by the trial =rt. thzt. his: amm. not s .to bo BD C14E^:^;OUS OR SEVEtE 4t

due to the fact the trial court s,^nt-wnced t.) amznialunn of 10 years and ran all other

charges concurrent and coupled with the fact his attorney kept t1 ..RDiNr. f° him wit^

information that he would in fact be released approx. 14 to 15 years, Mayes simply be_

lieved the entire scam and shame of his counsel-ani the trial court and accepte3 the

CO



plea believing he would be released. Noreover, there never any test nyof going

to trial except by Skelton stating he was ready to go to trial and brought his entf.re

file with him on the day of sentencing and plia . Not one tLme was Mayes askei, of this

he was not because Mayes would have alerted the court that Skelton never indicated

to him that Skelton wanted to or was prepared to go to trial.

ProMstion of Law no. 3: Is trial counsel to give 09 Gross Misadvice t° to his
client in order to gain a plea and fail to constitutionsll^ investigate all factors,
especially the parole authorities policy and procedures,when it comes to releasing
prisoners on parole who have °° MULTItLE VICTIMS AND CHAR£;ES 11 of sex crimes against
children? Is 'no contest plea entere-d k.^^^,;ingly, intelligently and voluntarly?

To prevail in a claim of ineffective assistame of counsel pertaining to 10 Mis-

information and Erroneous Advice " concerning parole eligibility, a defendant must meet

the test of ineffective assistance of c.ounsei in Strickland v. Washictgton(1984), 466 u.S.

668, 104 S.Ct. 2052. See, also, State v. Holloway(1988), 38 Ohio St.3d 239, 244, 527

N.E.2d 831; State v. Xie, 62 Qhio St.3d 521.

The Stric`k1and test was applied to guilty gl in Hill v. Iac a (1985), 474

U.S. 52, 106 S.Ct. 366. " First, the defendant t a, counsel's performance was de-

ficient. °° Strickland, 466 at 687, 104 S.Ct. at 2064. Second, ': the defendant must show

that there is a masamble probtbiiity that, but. for counsel's errors, he would not have

entered into the plea. U. ^ 474 U.S. at 59, 106 S.Ct. at 370 88 L..Ed.2d at 210; StricK°

land, 466 U.S. at 687, 'i^ S.Ct. at 2^, 80 I,.E.i.2d at 693.11

It is apparent from the record that Skelton not one time investigated the parole

eligibilty of being paroled with defend^n.nt's with multiple victims and dozens of serious

and heinious charges such as Mayes. It is apparent that Skelton did in fact give Mayes

Erroneous Gross Misadvice " conerning his time he would be released from prison.

Skelton admitted he did not contact the parole authorities or even review the parole

authorities web sito so to inquire into parole releases concerning cases such as ìayes ° s.

inere was no possible, way that Skelton could even advise Mayes of a plea without doi.-Ig

so. It is even public record of tbe parole boa.rds releases and Skelton even failed to

perform the most minimum investigation. As:for Skeltons alleged experience or instinct

concerning the parole authorities releases concerning child sex cases, Skelton had

(9)



NUNE'i The only alleged experience Skelton had was a case ever " 20 YEARS AGO 4° which

was not a child sex case. 'Lnis is further proat Slke,, won ha-^ no ey,-,^e.rience. With these

facts presented, the first test of Strickland and Hill is met.

It is apparent from Sk^ltons testimony and tvisyes 's testi^-o-ny that is either of

them believed Mayes not to be released and especially at Mayes's age within the expvcte6

release years Mayes was led to believe Gr the "Realisti,c Release ",ds.te(years) Skelton

admitted he informed Mayes of, that both Skelton and Mayes would have go.e to trial. It

is utterly perposterous for any rational minded, inteiliget-it and fair human being or court

to believe that Mayes would not have gone to trial instead of accepting a plea. As it

stands n(xv, Mayes will " NEVER BE RELEASED ON PAROLE ", thus Mayes will die in prisoi.

With that said, Mayes simply had nothing to lose by going to trial and for the '15 months

leading up to Skelton even being appo3.nted, Mayes was expecting to go to trial. WiLh

these facts presented, the second test of Strickland and Hill is met, thus relief is

MANDAa.'ED in this case.

In Sparks v. Swders, 1988 U.S App. L^"XIS 10577, the Sixth(6th) circuit federal

court of appeals ruled thats "Grass misadvice concerning parole eligibility can amount

to ineffective assistsrace of comsel.14 The court went on to rule that: t° The standard

for a proper guilty plea was and remains whether the plea represents a voluntary and

intelligent choice among the alternative course...tpea.. to the defeatdant." By Skelton even

giving Mayes a" Realistic Release Year(s) " without even contacting the parole author-

ities or their web a4te concerning Sex Rape Cases consisting of multiple victims and

charges such as NdCyes's , is in itself " Erroneous and C-rcss Misadvice." ?urthe rmore,

there were Aitemative COurses of Action " open to Mayes and that was simply going to

trial. The ONLY EVIDENCE °` against Mayes were " ACCUSATIONS." The were no physical,

material or DNA evidence in this case, merely " He said She said. ' kmbi^,^jit:.ies in a

plea agreement must be construed AGAINST THt; tOVFR0IM. See, U.S. v. FInch, 282 F.3d

36+(6th Cir. 2002). For reasons set forth, this High and Honorable Ct}urt should

G_kq leave to Mayes to appeal this case due to a^^anifest Miscarriage of Justice.

(10)



Proposition cof Iaaww noo 2: Wl'nether appellate couFCsei is ineffective for failing to
raise ineffective assistance of trial counsel and ineffective counsei during evident®
i=ry hearing for both counsel's(defense) failure to subpeona parole authority personel
from the Ohio Adault Parole Authorities as evidence that prisoners who have Nlultio-le
CHILD Victims of Sexual crimes and Multiple Charges do not receive a parole, thus proof
appeliant's plea was not voluntary, intelligent and k ngiy entered?

In the case at bar, appellate counsel, J. Allen Wilmes, rendered ineffective assis-

tance of counsel for- fa.iiing to raise and preserve severai vital issues pertaining to

appeiiantp s appeal from the denial of relief his post-conviction relief petition and

widettiary hearing

Wilmes first ineffectiveness is when he failed to raise that both Skelton(trial

counsel) and Russell S. Bensing(counsel who filed post-conviction relief petition and

counsel at evidentiary h4arinq,) failed to contact, interview and subpeona personel trcan

the Ohio Adault Parole Authority as pertinent witness(es) concerning prisoners who are

imprisoned for sex crimes against children, especially prisoners who have " Multiple

Victims & Charges."

For instance, Richard Skelton, who was the second appointed defense cou*asei and

the counsel who tricked and induced Mayes to enter a no contest plea under the impres-

sion he, Mayes, would be paroled approx. 14 to 15 years, never once investigated or

contacted the parole authority office or it's web site to ensure what, if any, parole

releases were given concerning cases such as Mayes. Skelton never once contacted, ,; f^,

twylew- - or subpeau any personel in order to give correct informstion concerning

parole releases. Skelton, instead, claims he informed Mayes he would haxre a"Resif.sti.c

Release " at approx. 15 years fran his So-Called " experince of a One Time " inter-

action with tfie parole board " 20 Years prior." Skelten utterly failed to iaerf®ma

his constituti l duty by failing to investigate i^tavi,ow parole authority per-

amel prior to":-discussi.rg: any type of Pl^at If Skelton Id have performed his const.

duty of doing so he would have learned Mayes would never receive ^^ ole release or

if so Mayes 1d be near death of old age.

Appellate counsel was ineffective for failing to raise that Skelton was ineffec-

tive , thus appellate counsel, Wilmes, rendered ineffective assis eof caumel and
WWilms action prejudiced Mayes ^d his appeal by a11 o ng the appellate catwt to deny
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. yes ap i® Appellate ca=nsei further rendered ineff^.tive by failing to present

and raise ineffective assistance of counselel inst Russell Bensing.

Bensing rendered ineffective assistwr-e of c- .. sei by failing to (A) Sr^^ ^

personel fr o the (3bio Adau1t Authority, which oprf ^e pers- - ei '. - uld have pr^sentm

ed ttae trial cawt with factual evidence th t pris - crs with sex crimes Wimt child-

ren, especially ones who have cases with °° Muitipi.e Victims & Charges °gg such as Mayes,

would never receive a parole release, at least not for many years and d c . es, if any.

^ven ttKKW% Bensing did present a 2011 Otai* Adault Parole Authority d6rc twhich de-

pict*d re1 ses - parole, this doc tdid not break down the releases pertaining to

what crimes wxe committed by the ®f fders. Lven though the d t only presented

a 6.9% relesse of , Ohiat_ : tif f rs for 2011 , this docummt was in way ef f wt.ive

enough to present proof that Skelton was ineffective® Gran p it surely proved that

Siceiton failed to even perform his most min 1 investigative d mids, yet, with actual

per e1 from Ohio Adault Authority and their d- oc ted evidence of actual child sex

ct s and offenders, Russell Bensing would have clearly sbown that SiceIton failed to

perform his duties to his client and failed to give ^^s actual information pertain-

ing to a parole release and t a " R iistic Release." Furthermore, if Skelten would

have performed his duty, as did Bensing, Both c ounsel' s would have th&t

" Trial " was the only recourse in this case. To even enter into a plea in this matter

was e lately in contradictioe. to the U.S. Constitutimal RIghks Magves is afforded

to go to trial, confront his accusers, put the states case through a Meaningful Adver-

sarial Testing Process and put. Mayes theory of the case to test, and y other issues.

Appellate ewmse1 rendered ineffective assistance of counsel for failing to raise

that by Bensing subpema .. e attosney' s to give test y as to possible parole re-

1 ^^ was not the effective ^^4*e1 t;hat. Bens ing was to render. FarthermDreD sub-

Pema Ottaer 8tt: eTe s instead of PWO4C au- i.ty personel presenting an in-m

suffie;ient doc t from the parole web site which alearly did not depict define

par®ie releases pertaining to child sex crime offenders ,c1ear2y are ineffective acts;
a,td for Appellate - ei failing to raise and present these issues are ffectiveness.
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?Iie 6th a-d 14th U.S. Constitutiti ^ knen&ments -^rticle I, ftction 10 of

tht Ohio e titution " Guarantees B' a dei' t the right to effective assistance of

a ilaite CtLmei. The right , l"eta cwxwe3 n=,^^^^^ the right t.o "' Effective

^^sis e of ^ sei.QB Evitts v. iucey, 4% U.S. 387, 397-, 105 Sxt. 833010985). The

two-prong test set forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 20520984),

which is applied claims of ineffective assistance of counsel,asserted -a^im

Ath admarKlwnt ® is also the test used to de ine whether appellate counsel was con-

stitutionally effectlve. See, Smith v. Hurry, 477 U.S. 527, 535-36, 106 S.ct. 2661

( 1986) ( Iying Strickland cl$aim to attorney error aan a - l).

There were no trial strategies or -tactics hy any of the appointed at ey's for

M A Y ' E S Defense in this case. Skelton w a s ineffective for even allowing Hayes to believe

he would receive a parole. Skelton was ineffective for failing to centaet the parole

authorities and investigate. Bent ing was ineffective for failing to subpean& parole

Persaftl to inform the court of the parole procedures comerning prismers with sex

crimes against children, especially one's who have multiple victims charges. Wilmes

w a s ineffective for failing to raise all i^ z L'a appeal. There s . By were no " Sta-

ttic or Tactical " sets or reasons for all court appointed defense counsel's in this

caft. A 11 stretegic or Tactical " decision is not aut tfcaily insulated from review

if it does not appear that the decision supported by sufficient investi^ationd See ,

White Y. HeAnich, 235 F.3d at. 995-Weiting Strir-kb r. 466 U.S. at 690-91).

Foe--r , ^^ ^ and siMoort. i set forth within, the appellant

c3.° iy presented far than enough evidence that plea is not voluntary, intelli

has

gent

of knawingly entered and that h5 received ineffective ass€stame of crinsel all the

way through al, thus violating his 6th, and 14th U.S. Conatitutimal Awndments

and Article I, Section 10 of the Ohio COnstitution, which this cowt should grant leave

to appeal ept jurisdiction in this aese.
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CONCLUS1ON

In the case sub judice, it is apparent that Mayes no contest plea

was the result of ineffective assistance of trial counsel, for counse1°s

failure t.G investigate and research the parole authoritiel policies

pertaining to child sex offenders, especially those who have multiple

victims and charges such as Mayes in this case. Mayes no contest plea was

not voluntary, intelligent and knGwing and was a prod.uct of Gross Mis-

advi^e " by trial counse1.

When this court .reviews the entire record they will clearly see that

Ske1ton, Mayes attorney, did n®thihg in his defense and assisted the state

and court in gaining a plea and conviction. Skelton owed Mayes a duty of

loyalty, unhindered by his or the states constitutionally deficient per-

formance. A defendant has a right to expect his attorney will use every

skill, expand every energy^ iiiA every legitimate resource in exercise

Of independent professional judgment on behalf of defendant and in under-

taking representation. See, Frazer v. U.S., 18 F.3d 778, 779(9th cir.

1994); U.S.C.A. Constitutional Amendment Six(6).

In any case presenting a claim(s) counsel's assistance was constitu-

tionally ineffective, the performance inquiry must be whether counsel's

assistance was reasonable considering all the circumstances and prevailing

norms of practice as reflected in American Bar Association standards,

Strickland , at 677. Counsel has a " ° CONSTITUTIONAL DUTY °' to make reason-

able " INVESTIGATIONS " or to make reasonable decisions that make particu-

lar investigation unnecessary. Strickland v. Washington, 466 U.S. 688,

691, 80 L.Ed.2d 674, 104 S.Ct. 2052(1984). The Sixth(6th) ^ee-tldotnt

Q1 REQUIRES " investigation(s) and preparati®n, not only to exonerate,

but also to secure and protect the rights of the accused. Such COnstitu^-,

tional rights are granted to the innocent and guilty alike, and failure to
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et INVESTIGATE $' and file appropriate motions is inef.fecti^eness. Kimme1-

man v. Morrison, 477 U.S. 365, 91 L.Ed.2d 305, 105 SeCt. 2574(1986).

Skelton failed to perform his constitutional duty to investigate the

most minimal act of contacting the Obio Adault Parole Authorities or it's

web site so to inquire into the parole releases concerning child sex offen-

ders who have multiple victims and charges. Skelton was well aware by him

being a licensed attorney in Ohio and presumed to be competent and ethical

in bis performance, that any person, such as Mayes and his case, would be

frowned upon by the parole board in any release whatsoever. Any rational,

fair and intelYi&&.nt minded person surely would not parole such person.

Skelton only served the state and courts in this matter, not his client

and an attorney can NOT " serve e a TWO Masters® "

Russell Bensing, also was ineffective for failing to subpeona persons

from the parole board in this case. By bringing other attorney's into the

hearing to give their '' OPINION " as to when or if a parole would be granted

was simply perposterous and ineffective. Said attorneys do not sit on a

parole baord. Appellate counsel, Wilmes, was ineffective for failing to

raise these and other issaaesfrwhich areapparent and ^eritorious®

The " Cumulative Error Effect @ ' in this case too is davistating and --

cause for reversal . It is simple: Mayes plea was not a product of effective

assistance of counsel or knowing, intelligent or voluntary, thus reversal

is " MANDATED " in this case. Ma^^s had no reason to plea knowing he would

spend the rest of his life in prison and the record af,Mayes sittting in

Jail for over " 18 MONTHS '° awaiting trial and never indicating guilt or

wanting to plea, is more proof that Skelton tricked and induced Mayes into

the unlawful and unconstitutional plea, thus violating Mayes 5th, 6th and

14th U.S. Constitututional Amendments and Article Ie Section 10 of the

Ohio COnstitution. for reasons set forth within, this Court should accept

Jurisdiction and grant leave for appeal. Respectfuily Submitted

(15)
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(11) Derrick Mayes appeals from the trial court's denial of his R.C. 2953.21 petition

for post-conviction relief. In his sole assignment of error, he contends the trial court erred

in denying the petitiori.
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{¶ 2} The record reflects that Mayes was charged with more than fifty sex offenses

against children, including rape, gross sexual imposition, unlawful sexual conduct with a

minor, disseminating materials harmful to juveni{es, and importuning. He uftimatelyentered

a no-contest plea to some counts in exchange for the dismissal of others. The trial court

imposed concurrent sentences that resulted in an aggregate prison term of ten years to life.

Mayes did not appeal.

(13) Approximately seven months after sentencing, Mayes filed a petition for post-

conviction relief alleging ineffective assistance of counsel. In support, he claimed he

entered his no-contest plea based on his attorney's assurance that he would be parole-

eligible after ten years and would be paroled after no more than fourteen years.

Accompanying the petition were his own affidavit and the affidavit from a practicing

attorney regarding the projected term that Mayes may serve. In response to the State's

Motion for Summary Judgment, Mayes filed .affidavits from two additional attorneys. One

of the attorneys opined that Mayes will serve a prison sentence significantly longer than

twelve to fourteen years and that it would constitute ineffective assistance of counsel to tell

Mayes he probably would be paroled in twelve to fourteen years. Another attorney averred

that Mayes, who was forty-three years old at the time of his plea, can expect to serve

twenty-five years before being paroled. The third attorney averred that Mayes is likely to

serve at least twenty years before being paroled and that failure to advise him of that fact

would constitute ineffective assistance of counsel. (Doc. #278).

(14) The trial court held a November 26, 2013 evidentiary hearing on Mayes'

petition. For purposes of the hearing, the parties agreed that the three attorneys mentioned

above would testify consistent with their affidavits if called as witnesses. The trial court then

THE COURT OF APPEALS OF OHIO
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heard testimony from attorney Richard Skelton (Mayes' trial counsel) and from Mayes

himself. Skelton admitted telling Mayes that he would be parole-eligible after ten years,

which the parties agree was accurate. As for when Mayes actually would be paroled,

Skelton denied telling him that he would be paroled after fourteen years or even that he

likely would be paroled at that time. Although Skelton could not remember his exact words,

he recalled expressing his opinion to Mayes that he would be "flopped" a couple of times

and that he might have "a chance" for parole after fifteen or sixteen years, depending on

his prison record. (Tr. at 16-17). Later in his testimony, Skelton acknowledged conveying

his belief that Mayes' first "realistic chance" for parole would come in fifteen or sixteen

years. (Id. at 62, 64). For his part, Mayes testified and claimed Skelton told him he would

be paroled in no more than fourteen years. (Id. at 49, 53, 55).

{¶ 5} After hearing the evidence, the trial court found Skelton's testimony credible

and Mayes' testimony not credible. It denied the petition, reasoning:

Simply put, and as a matter of fact, Defendant's Petition and MSJ and

the evidence adduced at the Hearing fail to present credible evidence

establishing that Mr. Skelton ineffectively assisted Defendant thereby

resulting in his "no contest" pleas to the several charges at issue, As a matter

of fact, Defendant's pleas were conditioned upon his belief that he would be

eligible for parole after serving 10 years-and indeed he will be. As a matter

of fact, Mr, Skelton gave Defendant no assurances that he would or was

likely to serve no more than 14 years. For that matter, Mr. Skelton gave

Defendant no assurances that his prison term would be of any particular

length except that he would be flopped for parole on at least the first 2

THE COURT OF APPEALS OF OHIO
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occasions when Defendant was considered for the same.

The Court finds, as a matter of fact, that Defendant's affidavit and

testimony, in so far as the same conflict with Mr. Skelton's testimony, are

incredible. And the Court finds that Defendant's Experts' opinions regarding

Mr. Skelton's performance as Defendant's counsel are of no moment

because those opinions are based in significant part upon accepting as

credible Defendant's version of the salient facts. in short, the Court finds, as

a matter of fact, that at no time did Mr. Skelton "paint a rosy picture" of

Defendant's chances for parole. Rather, and through his efforts, Mr. Skelton

in fact secured for Defendant a chance for parole.

Even if Mr. Skelton's estimate of 14-16 years before Defendant could

expect any chance of parole constituted ineffective assistance of counsel,

there is no showing of prejudice. All of the estimates rise to nothing more

than mere speculation as to how many years Defendant will ultimately serve.

There is in fact a chance that Defendant could be released from prison

anytime after serving 10 years.

(Doc. #290 at 8-9).

{¶ 6} On appeal, Mayes recognizes the trial court's discretion, as trier of fact, to

credit Skelton's testimony. Even accepting that testimony as true, however, he claims

Skelton provided ineffective assistance by inducing him to plead no contest based on

"erroneous" advice that he would have a realistic chance for parole after fifteen or sixteen

years. (Appellant's brief at 10). He argues that this faulty, misleading advice constituted

ineffective assistance of counsel and resulted in a defective plea. (Id. at 11). Therefore, he
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contends the trial court should have granted him post-conviction relief and allowed him to

withdraw his no-contest plea. (Id. at 12).

{¶ 7} We find Mayes' argument to be without merit. "A defendant who bases a plea

decision on parole * * * will often be relying on a factor beyond the prediction of defense

counsel[.]" State v. Xie, 62 Ohio St.3d 521, 524-525, 584 N.E.2d 715, 718 (1992). Notably,

one of Mayes' own experts, attorney lan Friedman, opined that it would not be unusual for

a person in Mayes' position to serve at least twenty years before having a realistic chance

of release. (Doc. #278, Friedman affidavit at ¶ 5-6). By comparison, Skelton essentially told

Mayes his first "realistic chance" for parole would come after fifteen or sixteen years and

that he would be "flopped" at least twice. We do not believe these two opinions are so

different as to establish that Skelton's opinion was demonstrably false or misleading..

Attorney David Grant, who opined that Mayes would serve "a prison sentence significantly

greater than twelve to fourteen years" before being paroled also acknowledged that "it is

not possible to predict exactly when a defendant [will] be released on parole, if ever." (Doc.

#278, Grant affidavit at ¶ 8). Even if Skelton's opinion about parole release was more

optimistic than the opinion rendered by Friedman or Grant or the third attorney upon whose

affidavits Mayes relied, Skelton's opinion remained just that-an opinion that was not

demonstrably erroneous or misleading, particularly when compared to the similar opinion

expressed by Friedman.

(¶ 8) Assuming that Skelton's estimate about parole might turn out in hindsight to

be too optimistic, thatfactwould notestablish deficient representation orjustifywithdrawing

the plea. We have not discovered definitive Ohio case law on the subject, but effective

assistance of counsel is also a federal constitutional right most specifically defined by
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federal caselaw. "Waiving trial entails the inherent risk that the good-faith evaluations of

a reasonably competent attorney will turn out to be mistaken[.]" McMann v. Richardson,

397 U.S. 759, 770, 90 S.Ct. 1441, 25 L.Ed.2d 763 (1970). "That a * * * plea must be

intelligently made is not a requirement that all advice offered by the defendant's lawyer

withstand retrospective examination in a post-conviction hearing." ld. We recognize that

°gross misadvice" about parole eligibility may constitute ineffective assistance and warrant

a plea withdrawal. Starcher v. Wingard, 6th Cir. No. 99-3262, 2001 WL 873736 (July 25,

2001). But "an attorney may offer his client a prediction, based upon his experience or

instinct, of the sentence possibilities the accused should weigh in determining upon a plea."

Wellnitz v. Page, 420 F.2d 935, 936 (10th Cir. 1970); see also Carey v. Myers, 6th Cir. No.

02-5275, 2003 WL 21750758 (July24, 2003) ( concluding that counsel's'"qualified estimate"

about parole did not constitute ineffective assistance where counsel never guaranteed

release by a certain date); Thomas v. Dugger, 846 F.2d 669, 672 (11th Cir, 1988) (finding

no coerced plea where counsel may have told defendant facing a life sentence that

counsel had known inrn°nates sentenced to life to have been released in as little as seven

years); Hooks v. Roberts, D.Kansas No. 09-3090-JWL, 2009 WL 3855682 (Nov. 17, 2009)

(noting that case law suggests "a tolerance for miscalculations made by counsel in good

faith," particularly where a sentencing estimate rather than "material misinformation" is

involved). Given these interpretations, we agree that Mayes has not established that

Skelton's performance fell below an objective standard of reasonable representation when

he assessed the prospects of parole. That being so, the trial court did not err in finding no

ineffective assistance of counsel and no basis for withdrawing the no-contest plea.
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{T 9) Mayes' assignment of error is overruled, and the trial court's judgment is

affirmed.

DONOVAN and WELBAUM, JJ., concur.

Copies mailed to:
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