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INTRODUCTION

I'his is a statutory appeal. It exists because the General Assembly created it and

the process that applies, including the stay provision of R.C. 4903.16. To obtain a stay

under that provision, a movant must provide a bond sufficient to repay the harm that

would result from the issuance of the stay. In this case the issuance of a stay would result

in very significant financial harm to both the utility, that could not collect its legally-

authorized rates, and to the customers of that utility, who could be deprived of the bene-

fits of the lower prices anticipated through the auctions required by the order sought to be

stayed. A bond is therefore required by statute. None has been offered and, therefore,

this Court must deny the motion for a stay.



ARGUMENT

A. Movants' failure to fulfill the statutory prerequisites of R.C. 4903.16 is
fatal to their request for a stay order. Consumers' Counsel v. Pub. Z/til,
Comm., 61 Ohio St.3d 396, 403, 575 N.E.2d 157, 162 (1991).

Unless otherwise specified, an order of the Commission is effective immediately

upon journalization. R.C. 4903.15, Appendix at 10. There is no constitutional right of

appeal of a Commission decision. City of Columbus v. Pub. Util. Comm., 170 Ohio St.

105, 107, 163 N.E.2d 167, 170 (1959). That right has been created by the General

Assembly and its exercise is subject to a number of requirements delineated in Chapter

4903 of the Ohio Revised Code, One such provision, R.C. 4903.16, outlines the process

to be followed by a challenging party seeking to stay execution of a Commission order:

A proceeding to reverse, vacate, or modify a final order ren-
dered by the public utilities commission does not stay execu-
tion of such order unless the supreme court or a judge thereof
in vacation, on application and three days' notice to the com-
mission, allows such stay, in which event the appellant shall
execute an undertaking, payable to the state in such a sum as
the supreme court prescribes, with surety to the satisfaction
of the clerk of the supreme court, conditioned for the prompt
payment by the appellant of all damages caused by the delay
in the enforcement of the order complained of, and for the
repayment of all moneys paid by any person, firm, or corp-
oration for transportation, transmission, produce, commodity,
or service in excess of the charges fixed by the order com-
plained of, in the event such order is sustained.

R.C. 4903.16 (emphasis added), Appendix at 10.

The bond requirement of R.C. 4903.16 has been the subject of the Court's juris-

prudence on a number of occasions. rI'he Court has determined "that there is no auto-

matic stay of any [PUCO] order, but that it is necessary for any person aggrieved thereby
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to take affirmative action, and if he does so he is required to post bond." City of

Columbus, supra; Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio

St. 254, 258, 141 N.E.2d 465, 468 (1957). In Keco, for example, the Court found, by ref-

erence to R.C. 4903.16, that:

From this section it is clear that the General Assembly
intended that a public utility shall collect the rates set by the
commission's order, giving however, to any person who feels
aggrieved by such order a right to secure a stay of the collec-
tion of the new rates aftef° posting a bond.

Keco, 166 Ohio St. at 257, 141 N.E.2d 468 (emphasis added). The Court has concluded

that the bond requirement applies to governmental appellants as well. City of Columbus,

supra. The Court has denied a number of requests to stay orders of the Commission on

appeal where no bond was offered. See Consumers' Counsel v. Pub. ZJtil. Comm., 109

Ohio St.3d 1492, 848 N.E.2d 856 (2006) (stay denied); Reading v. Pub. Util. Comm., 105

Ohio St.3d 1496, 2005-Ohio-1666, 825 N.E.2d 621 (stay denied); Ameritech Ohio v. Pub.

Util. Comm., 79 Ohio St.3d 1473, 682 N.E.2d 1002 (1997) (stay denied).

The Court's decisions make clear that: (1) appeals of final orders of the Commis-

sion are governed solely by statute; (2) there is no automatic stay of a Commission order;

and, (3) any appellant (including governmental ones) challenging and seeking to stay a

Commission order must furnish the undertaking required under R.C. 4903.16. Under the

statute, the movants must execute a bond for any damage that a stay might occasion.

Damages will occur if a stay is granted. There will be financial damages in at

least two forms. Most obviously the utility will be denied the use of funds to which it is

3



entitled pursuant to the Commission's decisions. This is a great deal of money. Interest

on $110 million per year would certainly be millions of dollars.

More pernicious perhaps is the harm to customers. The orders on appeal require

the utility to purchase increasing amounts of the electricity used to provide the standard

service offer through periodic auctions. These auctions bring market-priced electricity to

the standard service customers. Although auctions are new to this utility's system, they

have been used in Ohio for a decade and have saved Ohio ratepayers untold millions of

dollars. If the orders are stayed, the utility will no longer be required to obtain the power

that it delivers to ratepayers in this way. Ratepayers will no longer have access to the

inexpensive, market-priced power and will pay higher rates as a result. This loss is

permanent. There is no way to make up this lost differential. The opportunity is gone

forever.

R.C. 4903.16 provides that this Court shall only issue a stay when a bond is issued

"...conditioned for the prompt payment by the appellant of all damages caused by the

delay in the enforcement of the order complained of..." Damages that will flow from the

issuance of a stay in this case are both obvious and quite large for both the utility and its

customers. Movants have offered no bond at all. This does not meet the statutory

requirement and the Court must, therefore, deny the motion.
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B. Movants arguments have no basis in law.

Movants make three arguments against the above: separation of powers; public

exemption; and sufficiency of a nominal bond. None of these arguments have any weight

as will be shown below.

1. R.C. 4903.16 is constitutional.

The Movants argue that R.C. 4903.16 is unconstitutional under a separation of

powers theory. If there is a hint of deja vu about this assertion it is because this Court has

heard, and refused to accept, this assertion on several previous occasions. In the case of

In re Application ofDuk-e Energy, Case No. 2008-1837, OCC sought a stay, did not file a

bond, and argued that R.C. 4903.16 is unconstitutional under a separation of powers the-

ory. The Court denied the motion (In re Application of Duke Energy, 121 Ohio St.3d

1491, 2009-Ohio-2514, 907 N.E.2d 316 (Table). Again in Consumers' Counsel v. Pub.

Util. Comm., Case No. 2009-1547, OCC sought a stay, did not file a bond, and argued

that R.C. 4903.16 is unconstitutional under the same separation of powers theory that it

advances here. The Court denied OCC's stay request (Consumers' Counsel v. Pub. Util.

Comm., 124 Ohio St.3d 1490, 2010-Ohio-670, 922 N.E.2d 226 (Table). Yet a third time,

in In re Application of the East Ohio Gas Co., Case No. 2009-0314, OCC sought a stay,

did not file a bond, and argued that R.C. 4903.16 is unconstitutional under a separation of

powers theory. The Court denied the motion (In re Application of East Ohio Gas Co.,

122 Ohio St.3d 1500, 2009-Ohio-4233, 912 N.E.2d 106 (Table). In sum, this argument

has been raised by movants to the Court multiple times without success.
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There is very good reason that the Court has not adopted the Movant's argument;

it is wrong as a matter of settled law. Hocking Valley Ry. Co. v. Pub. Util. Comm., 100

Ohio St. 321, 126 N.E. 397 ( 1919). Given the antiquity of the law, some explanation

may be helpful, In 1911, the General Assembly passed the Utilities Act which estab-

lished the first state-wide mechanism for regulation of utilities and created the Public

Service Commission to implement that regulatory mechanism. The Utilities Act included

an appeals mechanism, a portion of which was the stay provision, General Code Section

614-70. 102 Ohio Laws 549, 571 (Sec. 73), Appendix at 2, 3. The General Assembly

reconsidered its action and very quickly, in 1913, changed the name of the administrative

body to the Public Utilities Commission, repealed the original appeals process, including

General Code 614-70, and substituted a new appeals process which was codified at Gen-

eral Code Section 544, et seq. 103 Ohio Laws 804, 817 (Sec. 7 - repealed), Appendix at

6, 8. This new appeals process included General Code Section 548 which is essentially

the stay process that appears today in the Revised Code as Section 4903.16 as a result of

the 1953 recodification of the General to the Revised Code. 103 Ohio Laws 804, 815

(Sec. 37), Appendix at 6, 7. The new appeals process established in 1913 was very

quickly challenged as violative of the Ohio and United States constitutions. In Hocking

Valley, the Court decided that:

Section 544 et seq., General Code, enacted pursuant to the
provision in the judicial article of the Ohio Constitution as
amended in 1912, that this court shall have such revisory
jurisdiction of the proceedings of administrative officers as
may be conferred by law, provide for full judicial review of
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the proceedings and final orders of the Public Utilities Com-
mission and do not violate the guaranties of the federal or
state Constitution.

Hocking Valley Ry. Co. v. Pub. Util. Comm., 100 Ohio St. 321, 126 N.E. 397 (1919) (syl-

labus). Thus, the provision now known as R.C. 4903.16 is constitutional. Movant's chal-

lenge is simply contrary to precedent and wrong as a matter of law.

Although the above law is quite old, this Court has discussed the topic recently.

The Court has recognized that it is the prerogative of the General Assembly to establish

procedures in ratemaking and only the General Assembly can change them. The Court

has noted:

To the degree that the bond requirement poses a barrier, how-
ever, it is one that must be cured by the General Assembly.
Unquestionably, it is the prerogative of the General Assembly
to establish the bounds and rules of public-utility regulation.
See, e.g., Akron v. Pub. Util. Comm. (1948), 149 Ohio St.
347, 359, 78 N.E.2d 890 ("the legislative branch of the state
government may confer upon" the commission "very broad
[powers]" for the "supervision, regulation and, in a large
measure, control of the operation of public utilities"). And
our "revisory jurisdiction" over agency proceedings is limited
to that "conferred by law." Section 2(d), Article IV, Ohio
Constitution.

In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 2011-Ohio-

1788, ¶ 19 (emphasis added).

Case law cited by Movants is clearly distinguishable from the case at bar. In the

City of Norwood, the Court addressed laws that created a "blanket proscription on stays

or injunctions against the taking and using of appropriated property pending appellate

review." City ofNorwood v. Horney, 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d
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1115 (emphasis added). In the Hoechhausler case, the Court similarly addressed a statute

that prohibited a court from staying a driver's license suspension. State v. Hoechhausler,

76 Ohio St.3d 455, 668 N.E.2d 457 (1996). These statutes imposed obvious limitations

upon the authority of the judiciary not present here. In contrast, R.C. 4903.16 obviously

does not prohibit a stay. Nor does it limit the Court's discretion to grant one. The only

requirement it imposes upon the appellant is to provide an undertaking (bond) as the

Court prescribes.

This Court has already determined that R.C. 4903.16 is constitutional. It does not

impinge on the Court's authority. The cases cited by Movants are inapplicable.

2. There is no public office exemption in Commission appeals.

OCC1 argues that because a supersedeas bond is not required of a governmental

entity, it should not be required to post the bond required pursuant to R.C. 4903.16. The

argument is nonsense and contrary to Court precedent. A supersedeas bond is neither

sought nor required here. OCC's mistaken premise is exposed by the express language of

the statute they rely upon. R.C. 2505.03(B) makes clear that where the General

Assembly has designated that other sections of the Revised Code specifically apply

(R.C. 4903.16 in the case of a requested stay of a Commission order), the provisions of

Chapter 2505 (pertaining to supersedeas bonds) do not apply. Here, OCC seeks to stay a

Commission order that it appealed under R.C. 4903.11. The stay is sought in connection

Only OCC makes this argument.
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with that appeal, and therefore, R.C. 4903.16, not R.C. 2505.12, applies to OCC's stay

request in this case.

This Court's jurisprudence has consistently found that both the right to appeal a

Commission order (R.C. 4903.11) and to seek a stay of execution of that order

(R.C. 4903.16) are statutory and that the requirements of applicable statutes must be fol-

lowed. Importantly, the Court has specifically found that the statutory bond requirement

does apply to OCC. Consumers' Counsel v. Pub. Util. Comm., 61 Ohio St.3d 396, 403-

404, 575 N.E.2d 157 (1991) (OCC criticized for not filing for a stay and posting the R.C.

4903.16 bond). Quite recently this Court has stated:

The difficulty for OCC is that to obtain such a stay, it must
"execute an undertaking *** conditioned for the prompt
payment by the appellant of all damages caused by the delay
in the enforcement of the order." R.C. 4903.16; see also
Office of Consumers' Counsel v. Pub. Util. Comm. (1991), 61
Ohio St.3d 396, 403-404, 575 N.E.2d 157 (the bond require-
ment applies to OCC under "R.C. 4903.16, and this court's
interpretation thereof').

In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 2011-Ohio-

1788, ^ 18. The Court recognizes that only the General Assembly can change this situa-

tion:

The legislature has seen fit to attach a significant requirement
to the court's stay power: the posting of a bond sufficient to
protect the utility against damage. R.C. 4903.16. If the Gen-
eral Assembly so desired, it could remove or loosen this con-
dition on the stay power. It has not done so, despite decades
of cases refusing to grant a refund. At bottom, then, the statu-
tory scheme creates OCC's problem. We understand the diffi-
culty a public agency such as OCC faces in dealing with the
bond requirement. Nevertheless, the statute is clear, and it

9



clearly applies. V4fhether it is wise to apply the bond require-
ment to OCC is a matter for the General Assembly to con-
sider, not this court.

Id. at ¶ 20. As this Court has already determined, OCC's argument has no merit.

If the General Assembly had intended to create an exception in R.C. 4903.16 for

an appellant like OCC, it could have easily done so. It did not. Because OCC has

invoked its statutory right both to appeal the Commission's decision, and to seek a stay of

execution of that decision, OCC should be required to fully comply with the statutes that

create and govern this right. The Court should deny OCC's stay request.

3. The amount of a bond must match the amount of damage.

Joint Movants argue that, if the Court requires a bond, it should be nominal in

amount. As has been discussed previously, staying the Commission's orders will create

at least two significant kinds of harm.

First, it would prevent the utility from collecting fully adjudicated and lawful rate

that is already in effect. While the Commission will leave it to the utility to compute the

exact measure of harm, it is obvious that denying the utility access to the money to which

it is entitled constitutes real harm. This is precisely why R.C. 4903.16 contains a bond

requirement for any party that seeks to stay a Commission order.

Second, customers of the utility could be denied the opportunity to obtain their

power through the auction process that the Commission ordered the utility to use. These

auctions have been used for other utilities for years (and at least one auction has been

held already for this utility's standard service offer customers) and have provided a low

10



cost electricity option for the public. If the Commission orders are stayed, the utility will

no longer be obligated to utilize the auction approach to obtain the electricity that it pro-

vides to the standard service offer customers. They will pay higher prices and this harm

cannot be undone. It is difficult, perhaps impossible, to quantify the difference between

the price that the utility will pay for its power in the event of a stay and the price which

would have been if an auction had been held. However difficult, the loss is real and irre-

mediable. A nominal bond will not do.

While the Movants grudgingly agree that they will post an unspecified "nominal"

bond if forced to do so, the Court long ago rejected such an approach. City of Columbus

v. Pub, Util. Comm., 170 Ohio St. 105,163 N.E.2d 167 (1959). In discussing

R.C. 4903.16, the Court noted that:

By this latter section any stay of an order of the commission
is dependent on the execution of an undertaking by the appel-
lant, and the appellant herein is the city of Columbus which is
unwilling to furnish an undertaking in more than a nominal
amount.

City of Columbus at 108.

The Court there went on to conclude that:

Since appeals from final orders of the Public Utilities Com-
mission of Ohio are governed solely by statute and there is no
statute providing for the stay of final order of the commission
fixing rates or charges collectible by a public utility unless the
appellant furnishes an undertaking, this court is of the opinion
that the applications of the appellant city for stay must be
denied.

Id. at 110-111. This Court has been presented with numerous requests to set the

R.C. 4903.16 bond at $0. See, Consumers' Counsel v. Pub. Util. Comm., Case No. 2009-

11



1547 (124 Ohio St.3d 1490, 2010-Ohio-670, 922 N.E.2d 226 (Table)); In re Application

ofDuke Energy, Case No, 2008-1837 (121 Ohio St.3d 1491, 2009-Ohio-2514, 907

N.E.2d 316 (Table)); In re Application ofEast Ohio Gas Co., Case No. 2009-0314 (122

Ohio St.3d 1500, 2009-Ohio-4233, 912 N.E.2d 106 (Table)). In each instance this Court

has denied a stay.2

There are only two cases in which the Court has departed from this practice. The

first is MCI Telecommunications Corp. v. Pub. Util. Comm., 31 Ohio St.3d 604, 510

N.E.2d 806 (1987). It is important to view that case in context. The primary issue in that

case was the distribution of an existing pooi of money between utilities. That primary

issue did not concern customer rates. Had the Commission order not been stayed, and,

therefore, the money distributed, that aspect of the case would have been moot. Furtlier,

that decision was issued during an era in which the Court took a significantly more

expansive view of the stay procedure. The Court has in recent years taken a more restric-

tive approach to its review of stay applications. Indeed, notwithstanding frequent

requests, this Court has rarely seen fit to grant a stay of a Commission order pending

appeal. See, e.g., In re Application of East Ohio Gas Co., 122 Ohio St.3d 1500, 912

N.E.2d 106 (2009); In re Application ofDuke Energy Ohio, Inc., 121 Ohio St.3d 1491,

907 N.E.2d 1023 (2008); Duke Energy Ohio, Inc. v. Pub. Util. Comm., 118 Ohio St.3d

1503, 2008-Ohio-3369, 889 N.E.2d 1023.

2 There were no opinions issued in these cases. The Court simply denied the
motions without explanation.
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The second situation wherein this Court has granted a stay without a bond is the

currently pending Ohio Partners for Affordable Energy et al. v. Pub. Util. Comm., 2014-

0328 wherein the Court has sought additional briefing as to the appropriate application of

R.C. 4903.16.

The Commission respectfully submits that a proper bond level is one that is com-

mensurate with the amount that is at issue in the case. This is what the statute requires.

Movants have offered no bond and their request should be denied.

C. As the prerequisite bond has not been offered, there is no reason for
the Court to examine further.

Movants spend much time in their motion discussing extraneous matters. They

speculate about likelihood of success on the merits, alleged irreparable harm, and other

matters. While the Commission disagrees with all of these assertions3it is unnecessary

for the Court to consider these matters at all. In the absence of the mandatory bond, there

is nothing further to discuss and the Movants' request for a stay should be denied.

For example, the Commission believes there is essentially no chance that Movants
will succeed on appeal. The Commission made a factual finding that allowed recovery of
certain costs. That factual finding was supported by evidence and, under the statutory
standard of review, that finding should be affirmed. Consurners' Counsel v. Pub. Util.
Comm., 117 Ohio St.3d 301, 2008-Ohio-861, 883 N.E.2d 1035.
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CONCLUSION

The General Assembly created the process that applies in this case including the

stay provision of R.C. 4903.16. To obtain a stay, a movant must provide a bond suffi-

cient to repay the harm that would result from the issuance of the stay. In this case the

issuance of a stay would result in very significant financial harm to both the utility, that

could not collect its legally authorized rates, and to the customers of that utility, who

could be deprived of the benefits of the lower prices anticipated through the auctions

required by the order sought to be stayed. A bond is therefore required by statute. None

has been offered and, therefore, this Court must deny the motion for a stay.
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2505.03 Appeal of final order, judgment, or decree.

(A) Every final order, judgment, or decree of a court and, when provided by law, the final
order of any administrative officer, agency, board, department, tribunal, commission, or
other instrumentality may be reviewed on appeal by a court of common pleas, a court of
appeals, or the supreme court, whichever has jurisdiction.

(B) tJnless, in the case of an administrative-related appeal, Chapter 119. or other sections
of the Revised Code apply, such an appeal is governed by this chapter and, to the extent
this chapter does not contain a relevant provision, the Rules of Appellate Procedure.
When an administrative-related appeal is so governed, if it is necessary in applying the
Rules of Appellate Procedure to such an appeal, the administrative officer, agency, board,
department, tribunal, commission, or other instrumentality shall be treated as if it were a.
trial court whose final order, judgment, or decree is the subject of an appeal to a court of
appeals or as if it were a clerk of such a trial court.

(C) An appeal of a final order, judgment, or decree of a court shall be governed by the
Rules of Appellate Procedure or by the Rules of Practice of the Supreme Court, which-
ever are applicable, and, to the extent not in conflict with those rules, this chapter.

2505.12 No supersedeas bond required for certain appeals.

An appellant is not required to give a supersedeas bond in connection with any of the
following:

(A) An appeal by any of the following:

(1) An executor, administrator, guardian, receiver, trustee, or trustee in bankruptcy who is
acting in that person's trust capacity and who has given bond in this state, with surety
according to law;

(2) The state or any political subdivision of the state;

(3) Any public officer of the state or of any of its political subdivisions who is suing or is
sued solely in the public officer's representative capacity as that officer.

(B) An administrative-related appeal of a final order that is not for the payment of money.

4903.11 Proceeding deemed commenced.

No proceeding to reverse, vacate, or modify a final order of the public utilities commis-
sion is commenced unless the notice of appeal is filed within sixty days after the date of
denial of the application for rehearing by operation of law or of the entry upon the journal
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of the commission of the order denying an application for rehearing or, if a rehearing is
had, of the order made after such rehearing, An order denying an application for rehear-
ing or an order made after a rehearing shall be served forthwith by regular mail upon all
parties who have entered an appearance in the proceeding.

4903.15 Orders effective immediately - notice.

Unless a different time is specified therein or by law, every order made by the public
utilities commission shall become effective immediately upon entry thereof upon the
journal of the public utilities commission. Every order shall be served by United States
mail in the manner prescribed by the commission. No utility or railroad shall be found in
violation of any order of the comrnission until notice of said order has been received by
an officer of said utility or railroad, or an agent duly designated by said utility or railroad
to accept service of said order.

4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities
commission does not stay execution of such order unless the supreme court or a judge
thereof in vacation, on application and three days' notice to the commission, allows such
stay, in which event the appellant shall execute an undertaking, payable to the state in
such a sum as the supreme court prescribes, with surety to the satisfaction of the clerk of
the supreme court, conditioned for the prompt payment by the appellant of all damages
caused by the delay in the enforcement of the order complained of, and for the repayment
of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained
of, in the event such order is sustained.
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