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I. INTRODUCTION

This case is about two things: secrecy and exorbitant charges to customers. First, it

concerns the Public Utilities Commission of Ohio's ("the PUCO" or "Commission") withholding

from the public essential information regarding high-priced purchases of renewable energy by a

utility - Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo

Edison Company (collectively "FirstEnergy," "FE," or "Utility"). The PUCO did not allow the

public to know the identity of FirstEnergy's supplier of high-priced renewable energy, the prices

paid to that supplier, and the total amount of those purchases that was recommended to be

disallowed by the Office of the Ohio Consumers' Counsel ("OCC") witness Wilson Gonzalez.

The PUCO's decisions to withhold this information - on purchases that were made 4 and 5 years

ago - were unreasonable and unlawful because the information did not amount to a trade secret

under R.C. 1333.61.

Second, this case is about FirstEnergy's repeated imprudent purchases from. of

renewable energy at exorbitant prices. The PUCO properly disallowed $43.4 million that the

Utility charged customers after fmding the purchases imprudent. The PUCO concluded that, in

lieu of purchasing the high-priced In-State Non-Solar renewables, FirstEnergy could have sought

force majeure relief (that R.C. 4928.641aw permits). That would have excused FirstEnergy from

purchasing the In-State Non-Solari renewables. But FirstEnergy didn't do this. Additionally,

the PUCO properly found that adjusting the Utility's rates to remove the imprudently incurred

` As explained below, although there are a number of renewable products with annual
benchmark requirements under Ohio law, this case only concerns renewables required to be
generated in Ohio ("In-state") and that are not required to be solar ("Non-Solar"). OCC notes
that OCC's use of the term "Non-Solar" is intended to distinguish it from the renewables that
must be generated from solar energy. However, OCC recognizes that "Non-Solar" requirements
may also be met from solar energy under the law. FirstEnergy has referred to these renewables
as "All-Renewables."



costs was not impermissible retroactive ratemaking. FirstEnergy is appealing that decision of the

PUCO. The Court should affirm that portion of the PUCO's decision.

But the PUCO also unlawfully allowed FirstEnergy to charge its customers ove,;
_

for other In-State Non-Solar renewables purchases from 2009 - 2011 that OCC had

recommended be disallowed. The wrongfully allowed by the PUCO, was for

purchases of In-State Non-Solar renewables from 2009 - 2011. Those purchases were made

through the issuance of three Requests for Proposals ("RFPs") to potential sellers, in August

2009 (RFP1), October 2009 (RFP2), and August 2010 (RFP3).

The PUCO's decision to allow FirstEnergy to overcharge its customers by

was unlawful and unreasonable. In allowing FirstEnergy to pass these charges on to customers,

the PUCO unlawfully and unreasonably applied a presumption of prudence to the utility

purchases. But, as borne out by the evidence produced, the charges to customers were

exorbitant considering all the options available to the Utility at that time. And to make matters

worse, the high-priced RECs were purchased from The

PUCO's presumption of prudence for the Utility's purchases of renewable energy, especially

from. was contrary to the law pertaining to burden of proof OCC asks

the Court to remand this matter to the PUCO with instructions that the PUCO must place the

burden of proof where it belongs -- on the Utility.

H. STATEMENT OF FACTS

FirstEnergy's Statement of Facts presents a biased portrayal of the facts, discussing only

the evidence that favors FirstEnergy's position. (FE Merit Brief at 3-17). Certain key facts are

omitted by FirstEnergy and others are not fully or accurately stated. OCC does not agree with

the statement of facts presented by FirstEnergy. Accordingly, consistent with S.Ct,Prac.R.

16.03(B)(2), Appellee/Cross-Appellant provides its own statement of facts.

2



A. Public Records Issues

The PUCO ordered an audit of FirstEnergy's Alternative Energy Rider ("Rider AER") -

the rider for collecting charges in relation to the alternative energy costs incurred pursuant to

R.C. 4928.64. (FE Appx. at 104-107). A redacted copy of the PUCO-ordered Exeter Audit

Report was filed with the PUCO and was made available for public inspection on August 15,

2012. (R. 18 at 1-39, FE Supp. at 1-39). That Exeter Audit Report found that FirstEnergy

overcharged customers and that certain disallowances should be made. (R. 18 at iv, 33, FE

Supp. at 105, 139). At FirstEnergy's behest, however, the Audit Report omitted information

containing specific pricing of alternative energy credit bids and the idcntities of the bidders. (R.

18 at i-39, FE Supp. at 1-39). This was done despite the fact that FirstEnergy did not file a

Motion for Protective Order at that time to protect information alleged to be trade secret.

However, as publicly filed, there were portions of the Audit Report that divulged the name of

one of the bidders and the amounts that FirstEnergy paid to secure its renewable purchases from

2009 - 2011.

After numerous unsuccessful attempts (beginning August 16, 2012) to informally acquire

an unredacted (complete) version of the Exeter Audit Report, OCC served a discovery request on

FirstEnergy seeking the unredacted Report. In response, FirstEnergy filed a Motion for

Protective Order ("October 3 Motion for Protective Order") with the PUCO on October 3, 2012,

seeking to block "public disclosure of the redacted supplier information contained in the Exeter

Report." (R. 24 at 1, OCC Supp. at 212). After conducting a hearing on FirstEnergy's October 3

Motion for Protective Order, the Attorney Examiner held that the redacted portions of the Report

contained "trade secret information" that should be protected, not publicly disclosed. (Tr. of

11/20/20 f 2(filed 12/4/2012) at 17, OCC Appx. at 102).



OCC later Iearned that FirstEnergy was afforded a private opportunity to review and

propose changes to a draft of the Audit Report ("Draft Audit Report") before the final Exeter

Audit Report was filed with the PUCO. (Tr. Vol. III (pub.) at 512, OCC Supp. at 127). While

the Auditor did not accept all of the changes proposed by FirstEnergy, it did delete its

recommendation (in the draft Report) that the PUCO disallow FirstEnergy's payment for In-State

Non-Solar renewables in excess of a specific dollar amount. (R. 80 at Ex. C & D, OCC Supp. at

136-202).

OCC then submitted a public records request to the PUCO seeking "any and all records

that reflect edits or comments on draft version of the Audit Report by employees, outside

consultants, and/or counsel of [FirstEnergy]." (R. 47 at Exhibit A, OCC Supp. at 240).

FirstEnergy then filed a second Motion for Protective Order ("December 31 Motion for

Protective Order") with the PUCO. (R. 47, OCC Supp. at 222-245). In its December 31 Motion

for Protection, FE asked the PUCO to deny OCC's public record request. (R. 47 at 1, OCC

Supp. at 222). The Attorney Examiner once again ruled that the supplier-pricing and supplier-

identifying information that appears in the Draft Audit Report is "trade secret" inforrnation. (R.

65 at 5, OCC Appx. at 120). The Attorney Examiner further held that the Draft Audit Report

would be released in redacted form (meaning some information would not be shown in the

public version). (R. 65 at 5-6, OCC Appx. at 120-121).

FirstEnergy also filed another Motion for Protective Order ("February 7 Motion for

Protective Order") with the PUCO to prevent OCC from disclosing specific renewable purchaser

pricing and bidder identities in the testimony of OCC's witness, Wilson Gonzalez. (R. 61, OCC

Supp. at 246-281). The February 7 Motion for Protective Order also sought to preclude OCC

from publicly disclosing Mr. Gonzalez's recommended disallowance. (R. 61 at 3, OCC Supp. at

4



248). FirstEnergy filed the February 7 Motion for Protective Order after OCC informed the

Utility of its intent "to publicly release [through Mr. Gonzalez's testimony) the total dollar

amount of FirstEnergy's renewable energy expenditures that OCC is asking the PUCO to

disallow FirstEnergy from charging customers plus interest." (R. 61 at 4, OCC Supp. at 249)

Notably, Mr. Gonzalez's recommended disallowance was an aggregate number that did not

disclose the specific pricing information that FirstEnergy's prior Motions for Protection

addressed. (R. 56 (conf.) at 34, 36, OCC Supp. (conf ) at 82, 84; R. 71 (conf.); OCC Supp,

(conf.) at 118). The February 7 Motion for Protectivc Order was not ruled upon until the

PUCO's Opinion and Order ("Order") was issued on August 7, 2013. (R. 109 at 11, FE Appx. at

19).

In its Opinion and Order, the PUCO "affmm[ed] the rulings of the attorney examiners

granting protective orders in all but one respect." (R. 109 at 11, FE Appx. at 19). The PUCO

"modif[ied] the attorney examiners' rulings to permit the generic disclosure of FES as a

successful bidder in the competitive solicitations." (R. 109 at 12, FE Appx. at 20). However, the

PUCO made it clear that "specific information related to bids by FES, such as the quantity and

price of renewable energy credits ("renewables" or "RECs")2 contained in such bids and whether

such bids were accepted by the Companies, shall continue to be confidential and subject to the

protective orders." (Id.) The PUCO also granted FirstEnergy's remaining Motions for Protective

Order, with the caveat of allowing for "generic disclosure of FES as a successful bidder." (Id. at

14, FE Appx. at 22).

2 RECs or Renewable Energy Credits are a tradable form of renewable energy. For purposes of
this proceeding, one unit of Renewable Energy Credit can be understood as "equal [to] one
megawatt hour of electricity derived from renewable energy resources,,." R.C. 4928.65; (OCC
Appx. at 304).



B. Prudence Issues

Renewable energy purchase requirements were established by Senate Bil1221 to

commence in the year 2009, with increasing annual benchmarks thereafter. R.C. 4928.64(B)(2);

(FE Appx. at 106). The law requires that a small percentage of renewable purchases be met from

"solar energy resources," which is a subset of "renewable energy resources." Id. The balance

may come from any of the "renewable energy resources" defined by R.C. 4928.01. (OCC Appx.

at 288-294). The market has, as a result, developed distinct products for Solar and Non-Solar

renewables. In addition, 50% of the renewable purchases (both Solar and Non-Solar) must be

"met through facilities located" in Ohio, with the balance to be "met with resources that can be

shown to be deliverable into this state." R.C. 4928.64(B)(3); (FE Appx. at 106). Renewables are

not only separated as Solar and Non-Solar products, but also as "In-State" and "All-States." In

total, there were four renewable energy products marketed in Ohio during the applicable period:

[1] All-States Solar, [2] All-States Non-Solar, [3] In-State Solar, and [4] In-State Non-Solar.

The dispute in this case concerns only one of those products - In-State Non-Solar

renewable purchases. The $43.4 million disallowed by the PUCO was the purchase, in August

2010 (RFP 3), of 145,269 high-priced 2011-vintage In-State Non-Solar renewables.

FirstEnergy purchased the renewable energy that is the subject of this proceeding through

the issuance of three RFPs - in August 2009 (RFP 1), October 2009 (RFP 2) and August 2010

(RFP 3). Through this process, FirstEnergy's consultant, Navigant, identified potential bidders

for the renewable products and provided potential bidders with information regarding how to

submit a bid. (R. 52 at 8-11, OCC Supp. at 297-300). A deadline for each bid was established.

(R. 52 at 10, OCC Supp. at 299). Once bids were received, the infonnation was reviewed to

determine whether bidders met the qualification requirements. (R. 52 at 12, FE Supp. at 13).

The identity of qualifying bidders was provided by Navigant to FirstEnergy before the bid
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selection process commenced. (Id.) Qualifying bidders' bids were then ranked by price and the

bids were selected (lowest price to highest price) until the requested quantity was fulfilled or

there were no more RECs bid. (R. 52 at 13-14, OCC Supp. at 301-302). "If fewer RECs were

bid than were sought in a category, all RECs in that category wcre recommended for selection."

(R. 52 at 13; OCC Supp. at 302).

But FirstEnergy's RFP process for In-State Non-Solar renewables resulted in only one

bidder - - in both RFP 1 and RFP 2 and two bidders in RFP 3, of which

one was (R. 18 (conf.) at 31, OCC Supp. (conf.) at 38; R. 56 (conf.) at

18-19, OCC Supp. at 66-67; Tr. Vol. II (conf.) at OCC Ex. 9, OCC Supp. (conf.) at 125-189).

And the prices bid by that bidder - and paid by FirstEnergy to - were exorbitant,

prices unseen for Non-Solar products in any state around the country. (R. 18 (conf.) at 28, OCC

Supp. (conf.) at 35). Those exorbitant prices - a critical piece of information -- were omitted by

FirstEnergy in its Brief. In August 2009, FirstEnergy paid up tcr ,'REC; i 1l October 2009,

FirstEnergy paid up to ^/REC, and in October 2010, FirstEnergy paid up to ^JX<!REC. And

FirstEnergy also omits that it paid these amounts to: (R. 18 (conf.) at 28, 31, OCC

Supp. (conf.) at 35, 38; Tr. Vol. II (conf) at OCC Ex. 9, OCC Supp. (conf.) at 125-189).

FirstEnergy's Brief also disregards the evidence of the prevailing rates paid for In-State

Non-Solar renewables in other states across the countrv at the sanne time FirstEner_Qy ww as

purchasing RECs from ^< At that time, non-solar RECs were selling for less than

$50/REC in 11 states and the District of Columbia, as shown in the U.S. Department of Energy's

(DOE) documentation included in the PUCO-ordered Audit Report. (R. 18 at 26, FE Supp, at

132). For instance, in Pennsylvania, non-solar REC prices for 2011 had a high price of

$50.OO/REC, a low price of $0.14/REC, and a weighted average price of $3.94 per Tier I non-
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solar REC. (R. Tr. Vol. I(pub.), OCC Ex. 2, OCC Supp. at 119). In contrast, FirstEnergy paid

/REC. (R. 18 (conf.) at 28, OCC Supp. (conf.) at 35). And FirstEnergy

produced no evidence of any other utility paying prices greater than $50/REC during the time

frame associated with RFP3.

FirstEnergy also emphasizes the confidentiality of the procurement process where

"biddexs would not know who else was participating or how many other bidders were

partrticipating." (FE Merit Brief at 6). FirstEnergy claims that this structure would have resulted

in "getting the best price that each bidder was willing to bid." (FE Merit Brief at 6). FirstEnergy

ignores a number of important facts. After the bids were submitted, but before any bid was

accepted, FirstEnergy was informed of the identities of the bidders. (R. 52 at 12, FE Supp. at 13;

Tr. Vol. II (pub.) at. 314-316, OCC Supp. at 121-123). Knowing that one of the bidders was
------------------

^ertainly could have influenced the Utility's decision to accept

the high-priced bids rather than considering two alternatives available under the law: either a

force majeure filing under R.C. 4928.64(C)(4) or making an aIternative cornpliance payment

under R.C. 4928.64(C)(1). (FE Appx. at 106-107).

FirstEnergy emphasizes that it relied on the recommendations of Navigant Consulting, in

making its purchases. (FE Merit Brief at 9-12). However, FirstEnergy did not contract with

Navigant to evaluate or make recommendations regarding alternatives to the purchase of RECs.

(Tr. Vol. l(pub.) at 169, OCC Supp. at 114). Navigant's recommendations, therefore, did not

consider the available alternatives to purchasing the RECS - making a force majeure request to

the PUCO, or making alternative compliance payments. (Tr. Vol. I(pub.), at 169, 184-185,

OCC Supp. at 114, 117-118). Nor did Navigant's recommendations take into account

consultation with PUCO Staff. (Id.) Despite not having reviewed these options, Navigant
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provided a recommendation to FirstEnergy with respect to the qualifying bids. (Id.) Navigant

witness Daniel Bradley testified that the spreadsheet showing the qualifying bids ranked by price

"constituted Navigant's recommendations" to FirstEnergy. (R.52 at 13-14; OCC Supp. at 301-

302).

OCC also disagrees with FirstEnergy's characterization of its options. (FirstEnergy Merit

Brief at 4). FirstEnergy states that, in lieu of purchasing the RECs (at 40!REC), it had only

two options: [1] force majeure under R.C. 4928.64(C)(4) and [2] the 3% cost cap under R.C.

4928.64(C)(3). (FE Merit Brief at 4; FE Appx. at 107). In fact, another option was to make the

alternative compliance payment of approximately $45/REC under R.C. 4928.64(C)(1). (R. 56 at

23, 25-31, OCC Supp, at 25, 27-33; FE Appx. at 106). If FirstEnergy had made the alternative

compliance payment at $45/REC, it would have saved Ohio consumers ` ;" (R,

56 (conf.) at 23, OCC Supp. (conf.) at 71). The Commission has the discretion to accept

compliance payments andlor make force majeure determinations if RECs are not reasonably

available in the market. R.C. 4928.64(C)(2) and (4); (FE Appx. at 106-107); see also, In Re

Alternative Energy Portfolio Status Report of Dominion Retail, Inc., Pub. Util. Comm. No. 10-

2986-EL-ACP, 2011 Ohio PUC LEXIS 268, Finding and Order (Mar. 2, 2011); In Re

Application of Noble Americas Energy Solutions LLC for a Waiver from 2010 Ohio Sited Solar

Energy Resource Benchrnarks, Pub. Util. Comm. No. 11-2384-EIr.A.CP, 2011 Ohio PUC,.1,FxTS

944, Finding and Order (Aug. 3, 2011); In Re Application of Columbus Southern Power Co. and

Ohio Power Co. for Amendment of the 2009 Solar Energy Resource Benchmark Pursuant to

Section 4928. 64(C)(4), Ohio Revised Code, Pub. Util. Comm. Nos. 09-987-EL-EEC, et al., 2010

Ohio PUC LEXIS 6, Entry (Jan. 7, 2010). And contrary to FirstEnergy's claim otherwise, RECs
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at the prices paid by FirstEnergy were not "reasonably available," in light of the PUCO's

determination that the term "reasonably available" includes consideration of price.3

Despite its knowledge of a nascent market, FirstEnergy chose to pay high-prices for

advanced purchases of renewables. When FirstEnergy purchased In-State Non-Solar renewables

in August 2009 (RFPl), it paid as much as SM!REC, not just for 2009-vintage RECs but for

2010-vintage RECs. When it purchased In-State Non-Solar renewables in October 2009 (RFP2),

it paid as much as .::: :'REC, fcsr 2010 R:ECs axad . /REC for 2011 RECs, as well as

`^ REC for 200{t^ l'Cs. (R. 18 (conf) at 28, OCC Supp . (conf.) at 3 5) And in August 2010,`

FirstEnergy paid ,MM;'REC for 2010 RECs but received a bid and paid REC for some

2011 RECs. (Id.) It tli en tiegotiated a price of REC for the 2011 -vintage RECs that were

bid by which are the subject of FirstEnergy's appeal. (R. 52 (conf ) at 42, FE Supp.

(conf.) at 577). With over a year left before the deadline to acquire the requisite RECs,

FirstEnergy chose to purchase its remaining RECs rather than wait for further market

development. (R. 18 at 25, FE Supp. at 131). Nor did FirstEnergy seek PUCO approval of force

majeure which would have relieved the Utility from its obligations to purchase such exorbitantly

priced renewables.

OCC also disagrees with FirstEnergy's assertion that its quarterly Alternative Energy

Rider filings (the tool used to charge customers for its REC purchases) constituted a"request for

approval" of the prudently-incurred costs included in such filings. (FE Brief at 12-14.) In these

filings, FirstEnergy presents proposed tariffs for PUCO approval. Although the single tariff

page states that FirstEnergy is to file a "request for approval of the Rider charges" on a quarterly

basis, FirstEnergy submitted nothing at the time of such filings other than a single tariff page, as

' See, infra at 40.
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revised to show new proposed rates. Ohio Edison Company, Case No. 08-935-EL-SSO,

P.U.C.O. No. 11, Filing of June 1, 2011, OCC Supp. at 203-211).4 The filings do not request

approval from the PUCO of proposed costs. (Id.) Nor do they seek a PUCO ruling on the

prudence of such costs. (Id.) In fact, such filings do not identify Rider AER costs at all; rather,

they only include the updated rates to be charged by customer class without any calculations or

accounting of revenues derived from Rider AER. (Id.) Thus, neither the Commission nor any

party would have had any basis upon which to conduct a review of the calculation of the

quarterly rate, let alone a prudence review. (Id.)

Finally, no statement is made in these quarterly filings that a prudence review is

conducted by the PUCO. (Id.) Certainly, the AER Annual Status Reports referenced by

FirstEnergy do not constitute a prudence review. (FE Merit Brief at 14). They are solely for the

purpose of determining the extent of compliance with the benchmarks, as required by

4928.64(C)(1) and Ohio Adm. Code 4901:1-40-05. (FE Appx. at 106; OCC Appx. at 310)

Similarly, the ten-year compliance plans required by Ohio Adm. Code 4901:1-40-03 (OCC

Appx. at 307-309) do not address the prudence of past REC purchases; rather, they address how

the utility plans to meet its requirements in the future. The Commission's clear intent was to

leave prudence review to audit proceedings as it has historically and consistently done since the

PUCO's Order implementing Rider AER provided that recovery would be limited to

FirstEnergy's "prudently incurred costs" FirstEnergy incurred. In Re Application of Ohio Edison

Company, The Cleveland Electric Illuminating Company and The Toledo Edison Cornpany for

Authority to Establish a Standard Service Offer Pursuant to R. C. 4928.143 in the Form of an

' Administrative notice was taken of all of FirstEnergy's Rider AER Filings made from 2009-
2011. (Tr. Vol. III at 505-506, OCC Supp, at 125-126).
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Electric Security Plan, Case No. 08-935-EL-SSO, 2009 Ohio PUC LEXIS 279, Second Opinion

and Order at ** 17, 40 (Mar. 25, 2009).

III. STANDARD OF REVIEW

Under R.C. 4903.13, the Court may reverse, modify or vacate a PUCO order if that order

is "unlawful or unreasonable." (FE Appx. at 91). The standard of review applicable to a PUCO

order will turn on whether the issue presented is a question of law or one of fact. Office of

Consurners' Counsel v, Pub. Util. Comm., 58 Ohio St.2d 108, 118, 388 N.E.2d 1370 (1979).

Where the issue before the Court presents a question of law, the Court will review the

issue de novo, giving the Court "complete, independent power of review." Id. Under a de novo

review, the Court will pursue a "more intensive examination" of the legal issues than it would in

a review of factual issues. Id. Such determinations include whether a presumption ought to

have been applied, see, Akron City School Dist. Bd. of Edn. v. Summit Cty. Bd. of Revision, 139

Ohio St.3d 92, 95, 2014-Ohio-1588, 9 N.E.2d 1004, ¶¶ 10-11, and a determination of the burden

of proof. See, Acuity, Inc. v. Trimat Constr., 4th Dist. Gallia No. 05CA2, 2005-Ohio-6128, ¶ 17.

T'hus, this Court should apply a de novo standard of review with respect to Proposition of Law 2

and Proposition of Law 3. Those Propositions of Law explain that the PUCO should not have

applied a presumption of prudence and that the PUCO misstated (and consequently misapplied)

the burden of proof. Proposition of Law 5, establishing that the PUCO's disallowance cost was

not retroactive ratemaking, is also subject to a de novo review.

With respect to factual considerations, this Court has stated that it will not reverse or

modify a PUCO order on questions of fact when the record contains sufficient probative

evidence to show that the PUCO's decision was not manifestly against the weight of the

evidence or was not so clearly unsupported by the record as to show misapprehension, mistake,

or willful disregard of duty. Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 571,
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2004-Ohio-6896, 820 N.E.2d 921, ¶ 29. In making this evaluation, this Court looks to any

probative evidence in the record, not just the evidence cited to by the PUCO. Thus, Proposition

of Law 4, FirstEnergy's appeal of the PUCO's disallowance of imprudence, is subject to a

reversal only if the decision was issued against the manifest weight of the evidence.

Similarly, the "issue of whether particular information is a trade secret is a factual

determination." Water Mgt., Inc. v. Stayanchi, 15 Ohio St.3d 83, 86, 472 N.E.2d 715 (1984)

(citing Pyromatics, Inc. v. Petruziello, 7 Ohio App.3d 131, 137, 454 N.E.2d 588 (8th Dist.

1983)). A trier of fact's "deterrnination that the requested information does, in fact, constitute

trade secrets will be upheld if supported by some competent, credible evidence." State ex rel.

Fisher v. PRC Pub. Sector, 99 Ohio App.3d 387, 393, 650 N.E.2d 945 (10th Dist. 1994), citing

Kinney v. Mathias, 10 Ohio St.3d 72, 73, 461 N.E.2d 901 (1984); C.E. Morris Co. v. Foley

Constr. Co., 54 Ohio St.2d 279, 376 N.E.2d 578 (1978). Therefore, Proposition of Law 1,

explaining that the PUCO unlawfully and unreasonably withheld public information, should be

reviewed accordingly.

IV. ARGUMENT

PROPOSITION OF LAW 1: The Public Utilities Commission acts
unlawfully and unreasonably when it prevents public disclosure of
information that does not amount to a trade secret under R.C. 1333.61 and
R.C. 149.43.

FirstEnergy spent nearly ^ on excessively-priced renewable energy that was

purchased frorr, yet, OCC and other interested parties were prevented from

explaining to the public how these exorbitant costs impacted the Utility's customers. At the

Utility's request, the PUCO permitted FirstEnergy to treat the identities of renewable energy

suppliers and the prices paid for those renewables (and charged to customers) as confidential

under R.C. 149.43(a)(1)(q). (R. 109 at 12, 14, FE Appx. at 20, 22; R. 143 at 4-5, FE Appx. at
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49-50). The PUCO also prevented the parties from publicIy disclosing the specific amount of

disallowance recommended in the Draft Report of the Exeter Auditor. (Id.) Finally, the PUCO

prevented the public disclosure of OCC witness Wilson Gonzalez's testimony, which referenced

not only the specific bidding prices but OCC's total recommended disallowance based upon

aggregated information. (Id.). But it was unreasonable and unlawful for the PUCO to hold that

"specific bidding information" (prices bid and paid) and the identities of suppliers who bid in

2009 and 2010 are trade secret information subject to protection.

Under Ohio law, "[e]xcept as provided in section 149.43 of the Revised Code ,, . all facts

and information in the possession of the public utilities commission shall be public, and all

reports, records, files, books, accounts, papers, and memorandums of every nature in its

possession shall be open to inspection by interested parties or their attorney,s." R.C. 4905.07;

(OCC Appx. at 281). Similarly, "[e]xcept as provided in section 149.43 of the Revised Code and

as consistent with the purposes of Title XLIX [49] of the Revised Code, all proceedings of the

public utilities commission and all documents and records in its possession are public records."

R.C. 4901.12; (OCC Appx. at 279). The Ohio Public Records Laws are supported by a strong

presumption in favor of disclosure and are "intended to be liberally construed to ensure that

governmental records be open and made available to the public * * * subject only to a very few

limited exceptions." State ex rel. Williams v. Cleveland, 64 Ohio St.3d 544, 549, 597 N.E.2d

147 (1992). Accordingly, Ohio Adm. Code 4901-1-24(D)(1) limits redactions for confidentiality

to only that information that is "essential to prevent disclosure of the allegedly confidential

information." (OCC Appx. at 306). But, the PUCO unreasonably and unlawfully granted

FirstEnergy's request to protect renewables bidding inforrnation as confidential trade secret

information, which was inconsistent with Ohio law.
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R.C. 1333.61(D) defines trade secret information as:

information, including the whole or any portion or phase of any scientific or technical
information, design, process, procedure, formula, pattern, compilation, program, device,
method, technique, or improvement, or any business information or plans, fmancial
information, or listing of names, addresses, or telephone numbers, that satisfies both of
the following:

(1) It derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by, other persons who can
obtain economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to maintain its
secrecy.

(OCC Appx. at 278). In determining whether certain information meets this standard, this Court

has adopted the following 6 factors to assist in analysis:

(1) The extent to which the information is known outside the business; (2) the extent to
which it is known to those inside the business, i.e., by the employees; (3) the precautions
taken by the holder of the trade secret to guard the secrecy of the information; (4) the
savings effected and the value to the holder in having the information as against
competitors; (5) the amount of effort or money expended in obtaining and developing the
information, and (6) the amount of time and expense it would take for others to acquire
and duplicate the information.

State ex rel. Plain Dealer v. Ohio Dep't ofIns., 80 Ohio St.3d 513, 524-525, 687 N.E.2d 661

(1997).

The PUCO's decision that the information amounted to a trade secret (R. 109 at 12-14,

FE Appx. at 20-22), was not supported by competent and credible evidence as discussed below.

While the PUCO allowed "generic disclosure of FES as a successful bidder," (R.109 at 12, 14,

FE Appx. at 20, 22; R. 143 at 4-5, FE Appx. at 49-50) it was against the manifest weight of the

evidence to hold that specific renewables pricing by the specific bidders is confidential trade

secret inforrnation. The record indicates, as discussed below, that the 2009 and 2010 renewables

bidding information is not economically valuable (and hasn't been for years) and that

FirstEnergy did not sufficiently safeguard the secrecy of the information, allowing it to be
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publicly disseminated on multiple occasions. Because no trade secret exists, no protection is

warranted. To that extent, the PUCO also erred by prohibiting public disclosure of the

disallowance recommendation in the Draft Audit Report and the total amount of disallowance

calculation reconimended by OCC witness Gonzalez. (R. 109 at 14, FE Appx. at 22). As a

result, this Court should overturn the PUCO's ruling and permit public disclosure of all specific

bidding, including the Draft Audit Report and related testimony.

A. The PUCO Erred When It Found That The Identities Of Suppliers And The
Prices Paid For RECs Was "Economically Valuable Information."

The PUCO's decision to grant confidentiality over certain REC bidding information was

unreasonable and unlawfiil. This is because FirstEnergy failed to demonstrate how the prices it

paid for renewables approximately four and five years ago, would harm future competitive bid

processes and thus render that information economically valuable. There is no competent and

credible evidence in the record to support such a finding that FirstEnergy carried its burden of

proof. (R. 109 at 21, FE Appx. at 29; R. 143 at 5, FE Appx. at 50). While OCC understands the

need for confidentiality during the RFP process to ensure competitive bidding, a valid concern

does not remain after the process is completed and the bidder has been selected and awarded the

bid, especially several years later.

A number of United States District Courts have held that historic information,

specifically with respect to business practices, can be outdated and not subject to trade secret

protection when such information does not rcveal anything about the contemporary operations of

the party resisting disclosure. United States v. International Business Mach. Corp., 67 F.R.D. 40

(S.D.N.Y. 1975) (business information as little as three years old not entitled to trade secret

protection); United States v. Exxon Corp., 94 F.R.D. 250, 251-252 (D.D.C. 1981) (five-year old
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business practices, strategies, and accounting were outdated and not entitled to trade secret

protection).

Similarly, the high-priced renewables supplier identity and pricing information that the

PUCO allowed FirstEnergy to seal is historic in nature. The passage of time and the rapid

changes in the marketplace eliminate any economic value that this information may have once

held. Indeed, it has been ycars since this information had any economic value. It is uncontested,

and the record is replete with evidence, that Ohio's In-State Non-Solar renewables market has

changed dramatically since the initial period after Senate Bill 221 went into effect. (R. 109 at 15,

17, 19, 21, 24-25, FE Appx. at 25, 27, 29, 32-33; Tr. Vol. II (conf) at OCC Ex. 15, OCC Supp.

(conf.) at 190-195; Tr. Vol. I, at 154, FE Supp. at 80; Tr. Vol. III, at 602-603, OCC Supp. at 130-

131). The bidding information at issue refers only to one-time transactions in a unique market

situation that ceased to exist after 2010. Thus, the PUCO's Order and Second Entry on

Rehearing were issued in error because the REC bidding information is historic in nature,

eliminating any economic value in the current renewables market.

B. The PUCO Erred When It Found That FirstEnergy Took Sufficient
Safeguards To Protect The Alleged Trade Secret Information.

The PUCO also erred in granting confidentiality over specific renewables bidding

information because FirstEnergy failed to carry its burden of presenting credible evidence that it

took sufficient precautions to safeguard the secrecy of specific renewable supplier identities and

specific renewable pricing information. This Court has held that "a record is entitled to trade

secret status `only if the information is not generally known or readily ascertainable to the

public."' (Citation omitted). State ex rel. Besser v. Ohio State Univ., 89 Ohio St.3d 396, 732

N.E.2d 373 (2000). In the case below, the PUCO acknowledged that certain information was

"widely disseminated in the public domain. " (R. 109 at 12, 14, FE Appx. at 20, 22; R. 143 at 4-5,
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FE Appx. at 49-50 (emphasis added)). But the PUCO unlawfully and unreasonably only allowed

"generic disclosure of FES as a successful bidder." (Id.).

The public version of the Exeter Audit Report was filed in the PUCO's docket on August

15, 2012. Although portions of that Exeter Audit Report were redacted, it publicly divulged the

identity of suppliers when it stated "[t]he FirstEnergy Ohio utilities should have been aware that

the prices bid b), reflected significant economic rents and were excessive

by any reasonable measure." (R. 18 at iv, FE Supp. at 105) (emphasis added). Similarly, the

Exeter Audit Report stated "we believe that the management decisions made by the FirstEnergy

Ohio utilities to purchase non-solar RECs at prices in some case:^

to have been seriously

flawed." (R. 18 at 28, FE Supp. at 134 (emphasis added)). Thus, both the identity of

as a bidder and the general level of the prices paid by FirstEnergy were

disclosed in the publicly filed Exeter Audit Report. Nevertheless, FirstEnergy did not file a

Motion for a Protective Order with the PUCO to keep the unredacted version of the Exeter Audit

Report from public disclosure until October 3, 2012 - 49 days after it was published on the

PUCO's public docket. (R. 24, OCC Supp. at 212-221).

In the meantime, specific supplier pricing and identification was disseminated in a

number of news media outlets, ensuring that much of the information is already widely known

outside of the business. News rnedia outlets such as The Plain Dealer have published that

FirstEnergy

"(R. 74 at Ex. 2& Ex. 3, O[ ^^3r< ^ '^ _ tE^

newspaper articles further indicated that FirstEnergy "relied ori
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to buy credits from people and organizations that generate renewable

energy." (R. 74 at Ex. 2, OCC Supp. at 291-292).

Since some of the most relevant specific renewables bidding infonnation has long

appeared in some of the largest news outlets in Ohio, the PUCO erred in finding that any portion

of the renewables bidding information was not generally known nor readily ascertainable to the

public. Further, the disclosure of such information and FirstEnergy's actions, which allowed it

to remain public for 49 days, also undercuts any finding that the renewables bidding information

meets the element of the Plain Dealer test requiring the holder of the purported trade secret to

guard the secrecy of the information. It would be inappropriate to give trade secret protection to

such a poorly guarded secret. Therefore, the PUCO erred in granting protection over specific

renewables bidding information beeause FirstEnergy failed to carry its burden of demonstrating

that it made adequate efforts to protect the secrecy of this historic informatzon.

C. The PUCO Erred Under R.C. 1333.61 And 149.43, When It Affirmed The
Attorney Examiner's Ruling That Granted FirstEnergy's December 31
Motion For Protective Order, Which Concealed Public Information In The
Draft Audit Report.

The PUCO erred by affirming the Attorney Examiner's ruling granting FirstEnergy's

December 31 Motion for Protective Order, resulting in the redaction of public information from

the Draft Audit Report. (R. 109 at 12, FE Appx. at 20; R.65 at 5-6, OCC Appx. at 120-121). As

the record reflects, a draft of the Exeter Audit Report was provided to FirstEnergy prior to the

August 15, 2012 filing of the fmal Exeter Audit Report. (Tr. Vol. III (pub.) at 512, OCC Supp.

at 127). FirstEnergy provided comments upon the Draft Audit Report in two primary forrns: [1 ]

a line-edited draft of the Exeter Audit Report ("Draft Report Line Edits") and [2] a supplemental

document labeled "T'I-ie Companies' Major Comments Regarding the Executive Summary Draft

Management/Performance Audit Report" ("Draft Report Supplement"). (R. 80 at Ex. C & Ex.
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D, OCC Supp. at 136-202; See also, Tr. Vol. II (conf.) at 391, OCC Supp. (conf.) 123); Tr. Vol.

III(conf.) at 648-665, OCC Supp. at 197-214; Tr. Vol. III (pub.) at 512-514, OCC Supp. at 127-

129). Based upon FirstEnergy's comments in those documents, the Exeter Auditor deleted any

reference to its original recommendation to disallow the collection of certain costs from

customers that was contained in the Draft Audit Report. (R. 80 at Ex. C & Ex. D, OCC Supp. at

136-202).

After OCC submitted a public records request seeking a copy of the Draft Audit Report,

FirstEnergy filed its December 31 Motion for Protective Order. (R. 47, OCC Supp. at 222-245).

The PUCO affirmed the Attorney Examiner ruling that the document would be released with the

caveat that any portion of the Draft Report Line Edits that identifed the specific dollar amount

that the Auditor recommended for disallowance would be redacted. (R. 109 at 11-12, FE Appx.

at 19-20; R. 65 at 5-6, OCC Appx. at 120-121).

UndcrR.C. 1333.61 (D)(1), the disallowance, as recommended in the Draft Audit Report,

should still be publicly available because it does not divulge any specific information that would

be economically valuable, and it has been publicly disclosed through the Draft Report

Supplement. The disallowance contained in the Draft Audit Report does not indicate the specific

prices paid for RECs, nor does it tie any of the bids to specific suppliers. Likewise, when

permitting public disclosure of the Drafft Audit Report with a redaction of the recommended

disallowance, the PUCO did not redact the recommended disallowance from the Draft Report

Supplement. (R. 80 at Ex. C & Ex. D, OCC Supp. at 136-202). Moreover, a discussion of the

amount of the Auditor's recommended disallowance is part of the public record in this

proceeding. (Tr. Vol. III (pub.) at 512, OCC Supp. at 127). Therefore, the PUCO erred by

affirming the Attorney Examiner's decision because FirstEnergy failed to carry its burden of
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establishing that the Auditor's recommended disallowance is economically valuable or

sufficiently safeguarded from public dissemination. This Court should reverse and remand the

PUCO's public records decision by directing the Commission to comply with the strong

presumption in favor of disclosing public records.

D. The PUCO Erred Under R.C. 1333.61 And R.C. 149.43, When It Granted
FirstEnergy's February 7 Motion For Protective Order, Which Prevented
OCC From Publicly Disclosing Its Recommendation To The PUCO
Regarding The Amount Of Imprudent Charges That FirstEnergy Should
Credit Back To Its Customers.

OCC filed testimony and exhibits of OCC witness Wilson Gonzalez recommending a

disallowance of---- . which included a recommendation to disallow the $43.4 million

ultimately disallowed by the PUCO. (R. 56 (conf.) at 34, OCC Supp. (conf.) at 82). The PUCO

erred when it prevented public disclosure of the total dollar amount that OCC maintains that

FirstEnergy's customers should not have to pay.

In accordance with paragraph 9 of the Protective Agreement, to which OCC and

FirstEnergy agreed on February 1, 2013, OCC sent notice of its intent "to publicly release the

total dollar amount of FirstEnergy's renewable energy expenditures that OCC is asking the

PUCO to disallow FirstEnergy from charging customers plus interest." (R. 61 at Ex. B; OCC

Supp. at 263-271). In response, FirstEnergy filed a Motion for Protective Order ("February 7

Motion for Protective Order") to prevent public disclosure of this particular dollar value despite

the fact that it does not contain specific pricing information or the names of any of the bidders.

The PUC() summarily granted FirstEnergy's February 7 Motion for Protective Order by

unlawfully applying R.C. 1333.61(D) in the absence of credible supporting evidence. (R. 109 at

11, FE Appx. at 19; R. 143 at 4-5; FE Appx. at 49-50).

For the same reasons explained above, it logically follows that OCC should have the

ability to publicly disclose this aggregate number. OCC's recommended disallowance, as set
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forth in the expert testimony of Wilson Gonzalez, is based on aggregated information. That

aggregate recommendation does not reveal specific prices of In-State Non-Solar renewables or

the bidders of those renewables. Therefore, it should be subject to public dissemination

regardless of whether bidder-specific pricing and identity information is deemed to be

confidential.

The PUCO has consistently held that aggregated information can be publicly used even

where some information that forms the aggregate is protected. In Re Petition of Deborah Davis

and Numerous Other Subscribers of the Magadore Exchange ofAmeritech Ohio v. Ameritech

Ohio and Verizon North Inc., Pub. Util. Comm. No. 02-1752-TP-TXP, 2002 Ohio PUC LEXIS

889, Entry at **6-7 (Sept. 30, 2002); In Re Petition ofDeara Thomas and Numerous Other

Subscribers of the Laura Exchange of Verizon North Inc. v. Verizon North Inc. and United Tel.

Co. ofOhio, Pub. Util. Comm. No. 02-880-TP-TXP, 2002 Ohio PUC LEXIS 679, Entry at **5-6

(Jul. 31, 2002). But the ruling in the case below is inconsistent with the PUCO's prior holdings.

While this Court recognizes the PUCO's authority to change its position, this Court has

also found that the PUCO "should also respect its own precedents in its decisions to assure

predictability which is essential in all areas of the law, including administrative law." Office of

Consumers' Counsel v. Pub. Util. Comm., 10 Ohio St.3d 49, 50, 461 N.E.2d 303 (1984). Thus,

the PUCO erred when it changed its position on this issue without appropriate consideration or

supporting evidence. It was unlawful and unreasonable for the PUCO to grant FirstEnergy's

February 7 Motion for Protective Order when FirstEnergy failed to carry its burden of proof to

establish that the information contained in Mr. Gonzalez's testimony warranted protection.

Therefore, this Court should reverse and remand the PUCO's decision in accordance with the

22



presumption in favor of disclosing the renewable bidding information and the aggregate amount

of disallowance contained in Wilson Gonzalez's testimony.

PROPOSITION OF LAW 2: The Public Utilities Commission acts
unlawfully and unreasonably when it presumes a utility's expenditures are
prudent.

The PUCO ruled that customers should not pay for a portion ($43 million) of the amount

FirstEnergy paid for 2011 vintage In-State Non-Solar renewabies. (R. 109 at 28, FE Appx. at

36). Nonetheless, it applied a "presumption of prudence" to FirstEnergy's renewable purchases.

(R. 109 at 21, 24, FE Appx. at 29, 32), In doing so, the PUCO unreasonably and unlawfully

allowed FirstEnergy to overcharge its customers by for high-priced In-State

Non-Solar renewables imprudently purchased frorr; ^>

The burden of proof "encompasses two different aspects of proof: the burden of going

forward with evidence (or burden of production) and the burden of persuasion." Chara v. Vore,

91 Ohio St.3d 323, 326, 744 N.E.2d 763 (2001), citing Commonwealth v. Walker, 370 Mass.

548, 578, 350 N.E.2d 678 (1976). Generally, both of these duties are initially borne by the same

party that brings the action. The burden of production does not shift to the opposing party until a

prima facie case has been established. See, Chari at 326; see also, Williams v. City ofAkron, 107

Ohio St.3d 203, 206, 2005-Ohio-6268, 837 N.E.2d 1169. However, the burden of production is

"frequently [] influenced by presumptions," State v. Robinson, 47 Ohio St.2d 103, 107, 351

N.E.2d 88 (1979), whereby the presumption "serves to establish a prima facie case" in favor of

the claimant. Slaephard v. Midland Mut. Life Ins. Co., 152 Ohio St. 6, 15, 87 N.E.2d 156 (1949).

After a party demonstrates a prima facie case (or it is presumed), the burden of producing

evidence shifts to the opposing party. Williams at 206. Then, once the burden of production has

been met, "the presumption created by the prima facie case drops from the case." Id.
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The burden of persuasion, on the other hand, requires the party upon whom it rests to

convince the trier of fact by some quantum of evidence. Chari at 326. Unlike the burden of

production, the burden of persuasion "never leaves the party on whom it is originally cast."

State ex rel. Hardin v. Clermont Cty. Bd. OfElections, 134 Ohio St.3d 1451, 2012-Ohio-2569,

972 N.E.2d 115, T 23 (citing 29 Am. Jur. 2d Evidence, §171 (2012)). In this case, the PUCO

erred by applying a presumption that FirstEnergy's purchases of renewables were prudent. A

presumption of prudence cannot apply to a utility's request to collect charges from customers,

certainly not when those charges stem from affiliate transactions.

A. It Is Unreasonable For The PUCO To Apply A Presumption Of Prudence To
FirstEnergy's Renewables Purchases.

It was unreasonable for the PUCO to presume that FirstEnergy's decisions related to In-

State Non-Solar renewables purchases were prudent. Because the PUCO adopted this

presumption, it did not require FirstEnergy to submit any evidence to establish a prima facie

case. Instead, the PUCO simply presumed, without any modicum of support, that the Utility's

renewable purchases were reasonable and prudent. (R. 109 at 24, FE Appx. at 32). This enabled

FirstEnergy to overcharge customers for high cost renewables.

In doing so, the PUCO relied upon its 1986 decision in In Re Syracuse, which found that

the "effect of a presumption of prudency is to shift the `burden of producing evidence' (or

`burden of production') to the opposing party." See, In Re Regulation of the Purchased Gas

Adjustment Clause Contained within the Rate Schedules of Syracuse Home Utilities Company,

Inc. and Related Matters, Pub. Util. Comm. No. 86-12-GA-GCR, 1986 Ohio PUC LEXIS 1,

Opinion and Order at *22 (Dec. 30, 1986). However, the determination of whether a

presumption should apply under the circumstances of a case is a purely legal issue. Alron City

School Dist., 139 Ohio St.3d 92, 95 2014-Ohio-1588, 9 N.E.3d 1004. And previous PUCO
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rulings have no precedential value on questions of law. Ohio Consumers' Counsel v. Pub. Util.

Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, 856 N.E.2d 940, ¶¶ 42-45. Additionally, this

Court has never recognized that utilities enjoy a presumption of prudence upon filing a request to

charge customers for costs incurred. Nor should this Court allow the PUCO to apply a

presumption of prudence to utility decisions in this case.

Utility applications filed with the PUCO are unique and demand more rigorous scrutiny

than the types of cases where presumptions have been applied (e.g., life insurance). "Public

utilities being legal monopolies by their very nature ... operate in a designated area and are not

ordinarily subject to competition therein." State ex rel. Burton v. Greater Portsmouth Growth

Corp., 7 Ohio St.2d 34, 37, 218 N.E.2d 446 (1966). "`The public interest increases with a

monopoly, for, as such, its actions are not regulated by the strictures of the market place."'

Office of Consumers' Counsel v. Pub. Utal. Comm., 32 Ohio St.3d 263, 273, 513 N.E.2d 243

(1987.), quoting Central State Univ. v. Pub. Util. Comm., 50 Ohio St.2d 175, 180, 364 N.E. 2d 6,

9 (1977) (Locher, J., dissenting).

As an investor-owned utility, FirstEnergy's primary concern is the fiduciary duty owed to

its shareholders to generate earnings. Moreover, utility applications involve a certain level of

complexity that demands intense scrutiny by highly specialized experts. This Court should not

recognize a presumption of prudent spending when the petitioning party is a monopoly driven by

the goal to maximize profits for its shareholders. Instead, this Court should find, upon a de novo

review, that it was error for the PUCO to apply a presumption of prudence and should require the

Utility, on remand, to produce evidence sufficient to support its request to collecr;

from customers.
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B. It Is Unreasonable And Unlawful For The Public Utilities Commission To
Presume First Energy's Purchases Of Renewable Enert;v Cre, dM#s Were
Prudent When The Renewables Were Purchased From

This Court should decline to recognize any presumption of prudence where the

transaction involves a public utility and .. Ohio law asserts that it "is the

policy of this state" to "avoid[] anticompetitive subsidies flowing from a noncompetitive retail

electric service to a coznpetitive retail electric service . .. and vice versa." R.C. 4928.02(H)

(OCC Appx. at 295). Affiliate transactions present too many opportunities for self-dealing and

potentially fraudulent or inflated contracts at the customers' expense. Due to the elevated

concern of impropriety in transactions between affiliated companies, "a presumption of prudence

should not be applied to affiliate transactions." Offfce ofthe Pub. Counsel v. Missouri Pub, Serv.

Comm., 409 S.W.3d 371, 372 (Mo. 2013). Therefore, the PUCO erred in applying a

presumption of prudence to FirstEnergy's purchases of renewables frortf

and should be reversed accordingly.

Other jurisdictions have also found that affiliate transactions are not entitled to a

presumption of prudence. See, infra. Moreover, the National Association of Regulatory Utility

Commissioners ("NARUC"), of which the PUCO is a member, declares its policy is that "[t]here

is no presumption of prudence for affiliate transactions, whether they are for expenditures or

investments."5 See, Model State Protocols for Critical Infrastructure Protection Cost Recovery,

NARUC, Version 1 (July 2004).

In the Missouri case referenced above, a gas utility purchased gas from its affiliate that

submitted the lowest bids in response to two requests for proposal. Missouri Pub. Serv. Comm.,

5 NARUC is a non-profit organization for utility commissioners whose mission, in part, is to
ensure that its members provide rates that are fair and reasonable for all consumers.
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at 373-374. In reviewing the purchases made by the utility, the Missouri Public Service

Commission ("Missouri PSC") applied a presumption of prudence because Missouri recognizes

a presumption of prudence in arm's-length transactions. Id. at 375-376. The Supreme Court of

Missouri overturned the Missouri PSC's decision, holding that any presumption of prudence was

improper when applied to transactions between affiliates because of the greater risk of self-

dealing. Id. The Missouri Supreme Court determined that "the rationale for permitting a

presurnption of prudence in arms-length transactions simply has no application to affiliate

transactions." Id. at 377. The Missouri Supreme Court also held that a presumption of prudence

is inconsistent with the Missouri PSC's obligation to prevent regulated utilities from subsidizing

their non-regulated operations, id. at 378 - the same protection contained in R.C. 4928.02(H).

(OCC Appx. at 295).

Several other states have also made similar rulings emphasizing that affiliate transactions

are subject to higher scrutiny and not entitled to a presumption of prudence. See, Boise Water

Corp. v. Idaho Pub. Util. Comm., 97 Idaho 832, 838, 555 P.2d 163 (1976) (the Court "refuse[d]

to make an exception to the rule placing upon the utility the burden of proving reasonableness of

its operating expenses paid to an affiliate," because the "distinction between affiliate and non-

affiliate expenditures appears to be that the probability of unwarranted expenditures corresponds

to the probability of collusion"); Michigan Gas Util. v. Michigan Pub. Serv. Comm., Mich. App.

No. 206234, 1999 Mich. App. LEXIS 1954, at *9 (Feb. 8, 1999) ("the utility has the burden of

demonstrating that transactions with its affiliate are reasonable"); Turpen v. Oklahoma Corp.

Comm., 1988 Okla.126, 769 P.2d 1309, 1320-1321 (1988) ("it is generally held that, while the

regulatory agency bears the burden of proving that expenses incurred in transactions with non-

affiliates are unreasonable, the utility bears the burden of proving that expenses incurred. in
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transactions with affliates are reasonable); US West Communications, Inc. v. Pub. Serv. Comm.,

901 P.2d 270, 274 (Utah 1995) ("[w]hile the pressures of the competitive market might allow us

to assume, in the absence of a showing to the contrary, that nonaffiliate expenses are reasonable,

the same cannot be said of affiliate expenses not incurred in an arm's length transaction").

United State Supreme Court Justice Scalia noted the need to conduct an inquiry into the

prudence of affiliate transactions among regulated entities, stating "it is entirely reasonable to

think that the fairness of rates and contracts relating to joint ventures among affiliated companies

cannot be separated from an inquiry into the prudence of each affiliate's participation."

Mississippi Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 382, 108 S.Ct. 2428,

101 L. Ed. 2d 322 (1988) (Scalia, J., concurring). Thus, both Ohio law and similar rulings

outside of Ohio support that no presumption of prudence should be applied.

PROPOSITION OF LAW 3: The PUCO acted unreasonably and unlawfully
by leaving the burden of producing evidence on the intervenors after it found
that the presumption of prudence was rebutted.

Assuming arguendo that a presumption of prudence could be applied to FirstEnergy's

management decisions, the PUCO erred when it failed to properly determine the burden of proof.

The presumption of prudence only affects whether the Utility must initially produce evidence of

prudence (initial burden of production). A rebuttable presumption shifts the burden of

production to the opposing party - in this case the PUCO Staff and intervening parties. See

generally, Williams, 107 Ohio St.3d 203, 206, 2005-Ohio-6268, 837 N.E.2d 1169. The PUCO

applies a low threshold for rebutting the presumption of prudence, holding that challengers do

not have to prove that the utility's decisions were imprudent. In Re Regulation of the Electric

Fuel Component Contained within the Rate Schedules of The Toledo Edison Company and

Related Matters, Pub. Util. Comm. No. 86-05-EL-EFC, 1987 Ohio PUC LEXIS 69,

Supplemental Opinion and Order at *65 (Jul. 16, 1987). Rather, challengers only need to
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provide "some concrete evidence," In Re Investigation into the Perry Nuclear Power Station,

PUCO Case No. 85-521-EL-COI, 1988 Ohio PUC LEXIS 1269, Opinion and Order at * 21 (Jan.

12, 1988) (emphasis added), evidencing a"potential imprudence to rebut the presumption." In

Re Regulation of the Electric Fuel Component, 1987 Ohio PUC LEXIS 69, at * 65 (emphasis

added).

At no point, however, does a presumption of prudence change the fact that the utility

bears the burden of proof in all utility rate matters. (R.C. 4909.18, OCC Appx. at 284-285; R.C.

4909.19, OCC Appx. at 286-287; R.C. 4928.142(D)(4), OCC Appx. at 299; R.C. 4928.143(E) -

(F), OCC Appx. at 302-303); In Re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 2012-Ohio-

1509, 967 N.E.2d 201, ¶ 8. To the contrary, this Court has held that "a presumption is not to

have the effect of shifting the burden of proof onto the opposite party, but merely imposes a

`burden of going forward with the evidence to rebut or meet the presumption."' Evans v. Nat.

Life & Acci. Ins. Co., 22 Ohio St.3d 87, 90, 488 N.E.2d 1247 (1986), citing Evid. R. 301. Thus,

once the presumption is rebutted by some concrete evidence, the Utility must meet its burden of

proof to establish that its costs for procurement of renewables were prudently incurred.

In this case, the PUCO found that "the Exeter Report was sufficient evidence to

overcome the presumption that the Companies' management decisions were prudent as to the

procurement of in-state all renewables [sic] RECs." (R. 109 at 21, FE Appx. at 29). Once the

PUCO found that the Exeter Audit Report rebutted the presumption of prudence, the

presumption is gonc, Williams, 107 Ohio St.3d 203, 206, 2005-Ohio-6268, 837 N.E.2d 1169, and

FirstEnergy should have been forced to carry its burden of establishing that its purchasing

decisions were prudent. However, instead of requiring FirstEnergy to meet its burden of proof,

the PUCO turned it around. The PUCO looked instead to the intervening parties (and PUCO
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Staff) and held that they did not produce evidence "sufficient to overcome the presumption that

the Companies' decisions were prudent to support a disallowance of the costs of the REC

purchases." (R. 109 at 23, FE Appx. at 3 i).

Not only was the PUCO's ruling internally inconsistent, it unlawfully and unreasonably

shifted the burden of proof by requiring the intervening parties to prove a negative - that the

Utility did not act prudently. This Court recently explained that it is the utility that has to "prove

a positive point: that its expenses had been prudently incurred ***[t]he commission did not

have to find the negative: that the expenses were imprudent." In Re Duke Energy at ^ 8. A

utility is not "given a blank check, but an opportunity to prove to the commission that it had

reasonably and prudently incurred the costs it sought to recover." Id. at ¶ 6. But, nowhere in the

PUCO's Order does the Commission find that FirstEnergy's decisions to purchase In-State Non-

Solar renewables were prudent and reasonable. Rather, the PUCO found that FirstEnergy's

decisions were not unreasonable. (R. 109 at 22-23, FE Appx. at 30-31). FirstEnergy failed to

meet its burden and the PUCO, by improperly applying the presumption of prudence, failed to

hold the Utility to its legal burden. Instead, the PUCO unreasonably and unlawfully misapplied

the burden of proof by placing a burden on the intervenors to prove a negative. Therefore, upon

a de novo review, this Court should reverse and remand the PUCO's decision that allowed

FirstEnerA^y to overcharge customers by

PROPOSITION OF LAW 4: The Public Utilities Commission's denial of
prudent utility expenses was not against the manifest weight of the evidence.

A. There Was Sufficient Probative Evidence To Support The PUCO's
Conclusion That FirstEnergy's Purchase Of $43 Million Of 2011 Vintage
RECs Was Imprudent.

FirstEnergy procured its renewables through a bidding process where third parties

submitted bids in response to requests for proposals. It was through this process that FirstEnergy
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undertook efforts to meet its renewable purchase requirements under R.C. 4928.64. (FE Appx.

at 104-107). Ultimately, FirstEnergy spent. to acquire 365,808 In-State Non-Solar

renewables to satisfy this statutory duty. (R. 71 (conEx. WG-3, OCC Supp. (conf.) at 118).

Of this amount, -ar 99.7% was paid to st an average price of

:'REC. (Id.). The remaining RECs from these RFPs were purchased at an average price

of i`REC. (Id.). The PUCO properly found that it was imprudent for FirstEnergy to

^epur h a145,269 2011-vintage RECs in RFP3 froiri at a price

o1= REC. (R. 109 at 28, FE Appx. at 36). As a result, the PUCO disallowed approximately

$43 million of FirstEnergy's costs. (Id.). This $43 million disallowance amounts to

$298.50/REC for 145,269 RECs.6

The PUCO decision in this matter was based on four factors. First, the PUCO found that

in August 2010 although "the market was constrained and illiquid at the time of the RFP," "the

market constraints were projected to be relieved in the near future." (R. 109 at 25; FE Appx. at

33). Second, the PUCO found that FirstEnergy "failed to report to the Commission that the

market for in-state RECs was constrained and illiquid." (Id.) Third, the PUCO pointed to the

fact that the actual purchase price was not the result of a competitive bid but a negotiated

purchase price and that the price was not supported by testimony in the record. (Id.) Fourth, the

PUCO found that FirstEnergy "could have requested a force majeure determination from the

Commission instead of purchasing the vintage 2011 RECs through the August 2010 RFP." (Id.)

FirstEnergy never asserts that the PUCO's determination is so clearly unsupported as to

show misapprehension, mistake, or willful disregard of duty. Moreover, the testimony and

exhibits presented in this proceeding describing the market for renewable energy in 2010

---------------- -------

6 $43,362,796.50 ($298.50/REC for 145,269 RECs) plus carrying costs. (R. 109 at 25, FE Appx.
at 33).
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demonstrate that the PUCO's decision to disallow $43.36 million for this renewable energy was

not against the manifest weight of the evidence, nor was it so clearly unsupported as to "show

misapprehension, mistake, or willful disregard of duty." To the contrary, sufficient probative

evidence existed for the PUCO to conclude that FirstEnergy imprudently purchased these

renewables.

1. The PUCO's decision to disallow costs associated with the purchase of
2011 RECs was supported by the evidence in the case below.

a. PUCO Factor 1: Evidence supports the PUCO's conclusion
that FirstEnergy should have known or actually knew that
constraints in the In-State Non-Solar renewable market would
be relieved by late 2010 at the time they purchased high-priced
2011 RECs in August 2010.

As part of its rationale supporting the disallowancc of costs associated with FirstEnergy's

renewable purchases,' the PUCO found that FirstEnergy should have known, and in fact knew

that the constraints in the In-State Non-Solar market would be relieved by late 2010. (R. 109 at

25; FE Appx. at 33). FirstEnergy takes issue with this conclusion, arguing that the actual

language in Navigant's October 18, 2009 memorandum to FirstEnergy explains that the "supply

of Ohio RECs will continue to be very constrained through 2010," but never said that the

constraints would end in December 2010. (FE Merit Brief at 30-34). FirstEnergy also points to

the Auditor's statements regarding the availability of price information and the resulting

uncertainty in the markets, and to similar testimony by its own witnesses, Dr. Earle and Mr.

Bradley. (FE Merit Brief at 32). But FirstEnergy's arguments are at odds with the testimony of

its other witness, Dean Stathis.

Mr. Stathis' testimony was relied upon by the PUCO in finding that FirstEnergy had

knowledge that market constraints were coming to an end in Ohio's In-State Non-Solar

' RFP 3.
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renewables market. (R. 109 at 26-27, FE Appx. at 34, 35). Mr. Stathis testified that

FirstEnergy's internal review team negotiated a lower price from the high-price bidder in RFP3.

Mr. Stathis explained that the reasons for negotiating a lower price included the fact that:

C;+^£zbl':i1! tl

(Tr. Vol. II (('.^y3t^. S ut>:^s.s .r. k<^ `^>.,^^ i '86 1^ a; ^5 y^.c^ d ^l f; I.xtta r, Nsr; iS teStx^ed again

that Navigani --------------------- -----------

(Tr. Vol. II (conf.) at 370; FE Supp. at 588 (emphasis added)).

FirstEnergy argues that these statements cannot "impute" knowledge to the Utility

because Mr. Stathis fiu-ther testified that "[w]e didn't know how much" the market was

potentially changing. (FE Merit Brief at 33, citing Tr. Vol. II (conf.) at 373-374, FE Supp. at

590-91). Nevertheless, the PUCO had ample evidence to support its decision based upon Mr.

Stathis' testimony, which indicated that FirstEnergy believed the constrained period was ending

in 2010. Moreover, IVIr. Stathis' testimony indicates that FirstEnergy had this belief at the time it

was making decisions about RFP3. Clearly, the PUCO's view that FirstEnergy should have

known, or knew, that the period of constraint was ending at the end of 2010 was based on record

evidence. It was a reasonable interpretation of Mr. Stathis' testimony - and its conclusion in this

respect was not against the manifest weight of the evidence.
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b. PUCO Factor 2: Evidence supports the PUCO conclusion that
FirstEnergy failed to advise the PUCO that the In-State Non-
Solar renewables market was constrained and that
FirstEnergy was under a regulatory duty to advise the
Commission.

The PUCO based its decision in part on FirstEnergy's failure to advise the PUCO of

constraints in the In-State Non-Solar renewables market when it submitted its ten year

compliance plan. Despite FirstEnergy's arguments to the contrary (FE Mcrit Brief at 34-37), the

record reflects that FirstEnergy's Ten Year Compliance Plan, while reporting in particular on

limitations in the In-State Solar renewables market, effectively disregarded the In-State Non-

Solar renewables market. (Tr. Vol. II (pub.) at 427; FE Supp. at 435-436.) The PUCO

appropriately emphasized its reliance on this report to explain its understanding of the

impediments facing FirstEnergy in meeting the compliance mandates. The PUCO was correct to

rely on such information for purposes of providing regulatory oversight. It is unclear what

actions the PUCO could or would have taken had it been advised by FirstEnergy of the

constraints in the In-State Non-Solar renewables market. However, the PUCO's later discussion

of the force majeure option, and its findings of force majeure for other entitics to waive

compliance, indicates that other alternatives such as force majeure might have been

recommended by the PUCO had FirstE-nergy informed the PUCO of the situation with the high-

priced renewables.

c. PUCO Factor 3: Evidence supports the PUCO's conclusion
that the negotiated price for In-State Non-Solar Renewables in
RFP3 was not reasonable or supported in the record.

Further supporting its reasoning for disallowing the 2011-vintage In-State Non-

Solar renewables purchased through RFP3, the PUCO found that FirstEnergy failed to

carry its burden of proof that the purchase price was reasonable. (R. 109 at 27; FE Appx.

at 35). The PUCO explained that there was "no evidence" that the negotiated price for

34



the 2011 RECs was reasonable because FirstEnergy failed to provide a witness who

participated in the negotiation of the purchase price. (Id.) The PUCO also recognized

that there "is no other evidence in the record that the agreed purchase price was

reasonable." (Id.).

FirstEnergy takes issue with the PUCO's conclusions in this respect, stating that the

original bid price itself was "reasonable" because it was obtained through a "well-designed, well-

run RFP." (FE Merit Brief at 38). FirstEnergy, however, consistently relies upon the incorrect

theory that a competitive bid process always produces a competitive outcome. (FirstEnergy

Merit Brief at 2, 3, 10, 27, 38, 41). The evidentiary record, however, tells a different story - a

story of FirstEnergy paying exorbitant prices tc:. ^ that were not consistent with what

was paid for similar products in other states, and what experts recognized as reasonable.

A significant part of the Auditor's assessment in this proceeding was U.S. Department of

Energy ("DOE") data, which reported renewable energy prices throughout the U.S. (R. 18 at 26;

FE Supp. at 132). In its Final ReporE, the Auditor presented a table showing "Compliance

market (prirrzary tier) REC prices, January 2008 to December 2011," for 1 i states and the

District of Columbia. (Id.). The Exeter auditor explained that:

Between mid-2008 and December 2011, none of the non-solar REC prices
reported by DOE was above $45 and in almost all cases significantly below that
level. * * * Additionally, the overall trend in REC prices has been declining
during that period from January 2008 through mid-2011. Beginning in mid-2011,
there have been marked increases in the prices of RECs for some of the states
included in the DOE reporting due to certain state changes to renewable eligibility
and also increasing percentage requirements for renewables.

(Id.) In fact, the DOE did not report any renewable energy prices higher than $52/mWh since

January 2008. (R. 56 at 9, OCC Supp. at 11). This pricing information was available at the time

FirstEnergy made its purchases in this case. (R. 18 at n.14, FE Supp. at 132).
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Some states, such as Pennsylvania, also gather market price data for government

publications, further indicating a reasonable price of In-State Non-Solar renewables far lower

than what FirstEnergy paic:t $ Pennsylvania's 2009 annual report of renewable prices

reflccted a weighted average price of $3.65 per Tier 19 non-solar REC (prices ranged from a high

of $23CREC to a low of $0.50/REC). (Tr. Vol. I(pub.) at 174-175, OCC Supp, at 115-116; Tr.

Vol. I (pub.) at OCC Ex. 2, OCC Supp. at 119). The 2010 Tier 1 non-solar RECs sold at a

similar weighted average price of $4.77/REC, with a high price of $24.15/REC and a low price

of $0.50/REC. (Id.). Pennsylvania prices for 2011 non-solar RECs - the year (vintage) of the

disallowed purchases - had a weighted average price of $3.94/REC, which ranged from

$0.14/REC to $50.O0/REC. (Id.) Even in 2008, one year after Pennsylvania's compliance

mandates took effect and nearly two years before FirstEnergy's RFP3 purchases, the weighted

average price of Tier I renewables was $4.48/REC (high price of $20.50/REC; low price of

$1.O0/REC). (Id.). Not only was this information available to FirstEnergy at the time of RFP3,

but it reflected prices for a similar product in a similarly nascent market. The Pennsylvania

market, even in its infancy, did not gamer prices anywhere close to the "WREC that

FirstEnergy paid to indicating the unreasonableness of FirstEnergy's decision.

FirstEnergy fails to establish that the PUCO's disallowance was against the manifest

weight of the evidence by arguing that the In-State requirement distinguishes the reasonable

level of price paid for Ohio non-solar renewables from prices paid in other states for non-solar

renewables. (FE Merit Brief at 33-34 & n.19). It is true that "there are significant differences
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among the RPS [Renewable Portfolio Standards] programs in the various states with respect to

eligible resources (technologies and locations), the percentage renewable requirements, and set-

asides for particular technologies." (R. 18 at n. 15, FE Appx. at 132). During the relevant

period, Ohio's legislation required that at least 50% of all renewable energy purchased to meet

Ohio's compliance requirements, "be met through facilities located" in Ohio with the balance to

be met with resources "deliverable" into Ohio. Former R.C. 4928.64((B)(3). Other states only

require development within a particular region of the country. (R. 51 at Ex. Att. RE-12; OCC

Supp. at 132-133). Despite this differcnce among state practices, however, PUCO Staff witness

Dr. Estomin and OCC Witness Mr. Gonzalez both found that the effect of Ohio's in-state

requirement is significantly smaller than what FirstEnergy suggests.

Dr. Estomin explained that while he would expect to see "different values of REC's in

different states" because of a number of factors, he would not have expected to see such a vast

price differential between the amounts paid by FirstEnergy and the amounts paid for the same

product in other states. (R. 18 at 30, FE Appx. at 136). In particular, the Exeter Audit Report

states:

As noted previously in this report, none of the RECs prices elsewhere in the country were
trading at prices more than $45 per REC during the relevant period, and many were
selling for prices considerably lower. While this information does not translate to what
RECs prices in Ohio should be, the underlying economic factors are the same, that is, the
price of RECs should be adequatc to cover the higher costs of generation using renewable
technologies, subject to the economic impacts of the differences in state legislation.
There is no basis for concluding that the cost of renewable energy development in Ohio
diffcrs so markedly from the cost of renewable development elsewhere in the country so
as to warrant RECs prices of ^"=^ or more in Ohio compared to the RECs prices seen
elsewhere.

RECs prices of that magnitude clearly indicate that some degree of market power is being
exercised by a segment of the market given offered prices well above the cost of
production. Consequently, the prices offered for the high-priced RECs, and accepted by
the Companies, were composed largely of economic rents.
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(Id.). Similarly, OCC witness Gonzalez testified that "[a]lthough other REC market data may

not have been readily available for the nascent market in Ohio, to assume that Ohio was such an

outlier from every other state is mind-boggling." (R. 56 at 18; OCC Supp. at 20). Mr. Gonzalez

also pointed out that "New England states had a similar restriction masked as a stringent delivery

into the state requirement * * * but did not experience the economic rents paid by FirstEnergy."

(R. 56 at 14-15; OCC Supp. at 16-17).

Moreover, Spectrometer, a broker that reports market price data, published a report in

August 2010 (the same month that FirstEnergy conducted RFP3), indicating that Ohio In-State

Non-Solar renewables were being sold for' -.!M per REC. (Tr. Vol. II (conf) at OCC

Ex. 15, OCC Supp. at 190-195; see also Tr. Vol. II (conf.) at 493, OCC Supp. (conf.) at 124).

While Spectrometer did not report the volunae of trades in the market, it is still probative

evidence indicating what In-State Non-Solar renewables were selling for in Ohio. This

information was available at the time FirstEnergy made its imprudent purchases. Broker reports

are particularly probative information that has been relied upon by the Department of Energy in

performing its market assessments. (Tr. Vol. I(pub.) at 49, OCC Supp. at 112).

The record in this case indicates that it was not against the manifest weight of the

evidence for the PUCO to disallow the costs associated with the 2011 vintage RECs that

FirstEnergy purchased forol

d. PUCO Factor 4: The PUCO properly concluded that
FirstEnergy could have filed for force majeure relief.

FirstEnergy's imprudence not only stemmed from its unrealistic evaluation of the market,

but its failure to consider alternatives available under Ohio law. Under Ohio law, FirstEnergy

was able to make a$45IREC alternative compliance payments ("ACP") in lieu of purchasing

renewables, R.C. 4928.64(C)(2), or apply for force majeure. R.C. 492$.64(C)(4)(a); see also,
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(FE Appx. at 106-107). The PUCO never specifically reached the ACP issue after finding that it

was imprudent to purchase RECs at M. The PUCO did, however, conclude that FirstEnergy

"could have requested aforce majeure determination from the Commission instead of purchasing

the vintage 2011 RECs through the August 2010 RFP." (R. 109 at 27-28, FE Appx. at 35-36).

The PUCO relied upon its decision earlier that year in an AEP Ohio case, In Re Columbus

Southern Power Company, 2010 Ohio PUC LEXIS 6, Entry (Jan. 7, 2010).

Disputing the PUCO's reliance on the availability of force majeure relief (but not

disputing that there was time to seek such relief), FirstEnergy argues that the term "reasonably

available" only refers to whether there were In-State Non-Solar renewables that could be

purchased and did not include consideration of the price of the renewables. (FE Merit Brief at

40-43). Neither the term "reasonable" nor the phrase "reasonably available" is defmed in R.C.

4928.64. But the term "reasonable" is a common modifier in legal provisions and has a common

and well-established meaning. Chester v. Custom Countertop & Kitchen, 1 Ith Dist. No. 98-T-

0193, 1999 Ohio App. LEXIS 6138 (Dec. 17, 1999). The plain language "reasonably available"

means that the renewable purchase requirement should be excused if renewables cannot be

acquired under reasonable circumstances. It was unreasonable for FirstEnergy to narrowly

construe the force majeure provision of the law to exclude consideration of price as a basis for

relief. The PUCO appropriately found that considerations relating to force majeure include the

length of time the market had to develop, the period during which necessary rules of

implementation were in effect, the status of the certification process, and price.' °

10 In Re Application of DPL Energy Resources Inc. for an Amendment of the 2009 Solar Energy
Resource Benchmark, Pursuant to Section 4928.64(C)(4), Ohio Revised Code, Pub. Util. Cornm.
No. 09-2006-EL-ACP, 2011 Ohio PUC LEXIS 371, Finding & Order (Mar. 23, 2011) ( emphasis
in original). In Re Application of FirstEnergy Solutions Corp. for Approval of its Alternative
Energy Annual Status Report and for an Amendment of its 2009 Solar Energy Resources
Benchmark Pursuant to Section 4928.64(C)(4) (a), Revised Code, Pub. Util. Comm. No. 10-467-
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FirstEnergy also attempts to equate the words "reasonably available" with other language

used in R.C. 4928.64(C)(4), which directs the PUCO to consider whether the utility "has made a

good faith efforf' to acquire the renewables. (FE Merit Brief at 40). While "efforts" are to be

considered in this assessment, the determination of whether renewables are "reasonably

available" does not turn on "efforts" alone. The PUCO appropriately considered market

conditions, including price, as the primary determinant of whether In-State Non-Solar

renewables were "reasonably available."

Additionally, FirstEnergy's assertion that the "3 percent cost cap" on expenditures for

renewables was intended as the only dollar-related check on renewable purchases is not

supported by Ohio law and precedent. (FE Merit Brief at 42-43). The law's 3 percent cost cap

provision states that a utility "need not comply" with a renewables benchmark "to the extent that

its reasonably expected cost of that compliance exceeds its reasonably expected cost of otherwise

producing or acquiring the requisite electricity by three percent or more." R.C. 4928.64(C)(3)

(FE Appx. at 107). FirstEnergy's argument is peculiar because the Utility later argues that the 3

percent cost cap is within the utility's discretion. (FE Merit Brief at 49-50). But a completely

discretionary cost cap would leave customers with no protection from excessive expenditures.

There is also no basis for FirstEnergy's argument that two different forms of protection for

customers from paying excessive prices would be "redundant." An overall cost cap and a

EL-ACP, 2011 Ohio PUC LEXIS 238, Finding & Order (Feb. 23, 2011); In Re Duke Energy
Retail Sales, LLC °s Annual Alternative Energy I'ortfolio Status Report, Pub. Util. Comm. Nos.
10-508-EL-ACP, et al., 2011 Ohio PUC LEXIS 255, Finding & Order (Feb. 23, 2011) (reaching
similar conclusions regarding the infant state of the Commission's certification process and state
of the market); In Re Application of the Retail Electric Supply Association for an Amendment to
the 2009 Solar Energy Resource Benchmark Pursuant to Section 4928. 64(C)(4), Revised Code,
Case No. 10-428-EL-ACP, 2010 Ohio PUC LEXIS 455, Finding & Order (Apr. 28, 2010)
(recognizing that the Commission's rules did not become effective until December 10, 2009 and
that the certification process for S-RECs was in its infancy); In Re Noble Americas Energy
Solutions, 2011 Ohio PUC LEXIS 944, Finding & Order (Aug. 3, 2011).
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provision providing relief from market conditions, including conditions that produce excessive

prices, serve different purposes and are not redundant.

2. The PUCO's calculation of the amount of disallowance was
appropriate.

The PUCO properly found that certain In-State Non-Solar renewables should not have

been purchased. R.C. 4909.154 provides that the PUCO "shall not allow such operating and

maintenance expenses of a public utility as are incurred by the utility through management

policies or administrative practices that the commission considers imprudent." (OCC Appx. at

282). Under this authority, the PUCO could have disallowed the entire amount of the purchases,

providing a strong deterrent to imprudent purchases. Instead, the PUCO chose to soften the

effect of the deterrent by reducing the disallowance by the amount of the low bidder's price -

/REC. (R. 109 at 28, FE Appx. at 36). Nevertheless, FirstEnergy argues that the PUCO's

disallowance calculation, was "internally inconsistent" and against the manifest weight of the

evidence. (FE Merit Brief at 43, 47-49).

FirstEnergy argues that it is inconsistent for the PUCO to use the other bidder's price as

an offset because it was not a bid for the same amount of renewables. (FE Merit Brief at 43). It

also argues that it was inconsistent for the PUCO to have allowed laddering - purchasing energy

for future periods as well as for the current period - in some of the bids, but not for RFP3. (Id.).

But the PUCO's finding that these specific purchases were imprudent and that laddering under

the circumstances was not prudent was based on changes in the marketplace from 2009 to 2010.

(R. 109 at 25-26; FE Appx. at 33-34). FirstEnergy ignores the PUCO's conclusion that these

renewables should never have been purchased at the price paid. The offset represented what the

PUCO believed was a reasonable price for In-State Non-Solar renewables at the time. For a
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variety of reasons, the PUCO found that it was not prudent to continue laddering purchases made

in 2010 for 2011. The PUCO stated:

The evidence in the record demonstrates that FirstEnergy knew that, although the
market was constrained and illiquid at the time of the RFP, the market constraints
were projected to be relieved in the near future (Co. Ex. 1 at 34-35). FirstEnergy
witness Stathis testified that the Companies had received new information
regarding the development of the in-state all renewables market, including the
projection that market constraints were due to be relieved (Co. Ex. 2 at 35; Tr. II
at 3602). FirstEnergy witness Stathis acknowledged that new market information
was available to the Companies in August 2010. This information included a
second bidder for the RECs, which was consistent with Navigant's projected
expiration of the 12-month constrained supply timeframe. Moreover, the
Companies had information that other Ohio utilities were meeting their in-state
renewable benchmarks (Co. Ex. 2 at 35-36; Tr. lI at 369-370). Further, the
Companies knew that there was time for additional RFPs to purchase the vintage
2011 RECs because FirstEnergy had contingency plans for an additional RFP in
October 2010 and two additional RFPs in 2011 (Co. Ex. 2 at 36). Moreover, in the
August 2010 RFP, FirstEnergy did not execute its laddering strategy, which
would have involved spreading the REC purchases for any given compliance year
over the course of multiple RFPs. Here, however, FirstEnergy chose to purchase
the entire remaining balance of its 2011 compliance obligation (85 percent of its
2011 compliance obligation) in this RFP and reserved no 2011 RECs to be
purchased in 2011 (Exeter Report at 25; Tr. II at 414-415).

The Commission finds that, based upon the Companies' knowledge of market
conditions and market projections, the Companies' decision to purchase 2011
RECs in August 2010 was unreasonable, given that the market was constrained
but relief was imminent.

(R. 109 at 25-26, FE Appx. at 33-34).

There is no internal inconsistency with respect to the PUCO's acceptance of laddering in

one period and its rejection of laddering for another period. This is an issue that turns on the

specific facts at that point in time and the facts changed. Although laddering is an often used

purchasing tool, the PUCO appropriately recognized that the use of that tool is not appropriate in

all markcts, for all quantities, or at all times. The PUCO found, for good reasons, that laddering

purchases of 2011 vintage In-State Non-Solar renewables in August 2010 was not reasonable.
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FirstEnergy also makes a desperate argument that "some amount of the Companies'

purchases" above that paid to the second bidder was prudent, suggesting that the Commission

should have approved 73 % of such purchases because that was the amount allowed to be

laddered in 2009 for 2010. (FE Merit Brief at 46, n.24). Again, FirstEnergy misses the crux of

the PUCO's decision - the market was different in 2009 v. 2010. As a result, the PUCO

concluded that FirstEnergy's laddering approach for the quantity of RECs purchased was

inappropriate. Prudent decision making is not the implementation of the same action regardless

of the circumstances. FirstEnergy's argument is without merit and should be rejected.

Similarly, FirstEnergy's claim that it saved customers $25.4 million is baseless. (FE

Merit Brief at 40). The PUCO correctly recognized that $25.4 million was a reduction from an

excessive price, but it was still significantly higher than what could be justified given the first

bidder's bid and the other circumstances relied upon by the PUCO.

FirstEnergy's request for a lower disallowance based upon a higher offset price -- more

than the price paid to the first bidder -- should also be rejected. (FE Merit Brief at 47-49).

Effectively, the PUCO concluded that it was not appropriate to purchase the renewables at a

price exceeding that offered by the first bidder. In its Second Entry on Rehearing, the PUCO

stated that the first bidder's price was "the most appropriate offset price." (R. 143 at 25-26, FE

Appx. at 70-71). Although the PUCO was not required to credit such an offset to FirstEnergy's

imprudent purchases, given the fzndings discussed above, the first bidder price was a reasonable

offset to apply. Furthermore, FirstEnergy's argument that the only appropriate offset was "the

price initially offered to or actually paid by the Companies" (FE Merit Brief at 48) would

invalidate the PUCO's finding of imprudence and should be rejected as baseless.
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PROPOSITION OF LAW 5: The Public Utilities Commission does not
engage in unlawful retroactive ratemaking when it disallows expenses
collected through a utility's adjustable rates.

This Court should uphold the PUCO's decision lowering the expenses to be collected

from customers by $43.4 million to cxclude imprudent costs. Such an adjustment to include in

rates only actual, prudent costs incurred does not constitute retroactive ratemaking. Accordingly,

FirstEnergy's contention that this Court's 1957 decision in Keco Industries v. Cincinnati &

Suburban Bel Tel. Co., 166 Ohio St. 254, 141 N.E.2d (1957) ("Keco ") prevents the PUCO from

adjusting Rider AER in this manner is wrong. (FE Merit Brief at 18-26).

Although FirstEnergy recognizes that the case of River Gas Co. v. Publ. Util. Comm., 69

Ohio St.2d 509, 433 N.E. 2d 568 (1982) ("River Gas ") established an exception to Keco's

retroactive ratemaking doctrine for rate mechanisms that "are adjusted as gas prices fluctuate,"

FirstEnergy incorrectly attempts to distinguish River Gas from this case. (FE Merit Brief at 22-

26.) FirstEnergy contends that River Gas does not stand for the proposition that "traditional base

rate proceedings implicate the retroactive ratemaking doctrine, while rates arising from variable

rate schedules do not." (Id. at 23.) Instead of this fairly straightforward distinction between

Keco and River Gas, FirstEnergy argues that the natural gas price adjustments in River Gas were

"automatic," whereas the rates in Keco were "approved" rates. (Id.). FirstEnergy then argues

that the Rider AER rates at issue in this case, although adjusted every quarter like the rates in

River Gas, were "approved" rates. But FirstEnergy's arguments misconstrue the holding in

River Gas to suggest its desired result.
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The River Gas exception does not turn on whether the rate has been approved - all rates

have to be approved in a ministerial" sense before being charged to customers. Indeed, the Ohio

Revised Code mandates that:

No rate . . . , no change in any rate . . . , and no regulation or practice affecting any rate ..
. of a public utility shall become effective until the public utilities commission, by order,
detennines it to be just and reasonable, except as provided in this section and sections
4909.18, 4909.19, and 4909.191 of the Revised Code.

R.C. 4909.17 (OCC Appx. at 283). The applicable distinction upon which the River Gas

exception is based is not in whether the rates are approved in a ministerial sense, but in whether

the particular rates are set subject to adjustment. As this Court explained:

the fuel cost adjustment provisions of R.C. Chapters 4905 and 4909 represent a statutory
plan which authorizes a utility to pass variable fuel costs directly to consumers. Rates are
thereby varied without prior approval of the commission, and independently from the
formal rate-making process incorporated in R. C. 4909.1$ and 4909.19. ***."

River Gas, 69 Ohio St. 2d at 513,433 N.E. 2d 568, citing Consumers' Counsel v. Pub. Util.

Comm., 57 Ohio St.2d 78, 82-83, 384 N.E.2d 245 (1979); See, also, Ford Motor Co. v. Pub. Util.

Comm., 52 Ohio St. 2d 142, 151, 370 N.E.2d 468 (1977).

While the ministerial act of approval must still take place for variable rates, until the

actual costs are known and a prudence review of those costs is conducted such as occurred in this

proceeding, the Supreme Court recognized that the justness and reasonableness of the rate would

necessarily remain subject to review and fmal determination by the PUCO. The prospect of

11 The Administrative Procedures Act, although not specifically applicable to adjudications of
the Public Utilities Commission, excludes from the definition of "Adjudication," "the issuance of
a license in response to an application with respect to which no question is raised nor any other
acts of a ministerial nature." R.C. 119.01; (OCC Appx. at 265-266). FirstEnergy's quarterly
filings, submitted thirty days before their effective date, and showing no cost or other
information from which the rate could be determined, were nothing more than such a ministerial
act with no judgment or discretion to be exercised by the Commission.
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PUCO review results in variable rates, which do not "constitute[] ratemaking in its usual and

customary sense." Id.

The process of reviewing variable rates is well-established in Ohio. These rates are

initially projected based on estimates of the costs that may be incurred in providing the service.

Then, after the actual costs are incurred, the costs incurred are subjected to a prudence review

through an audit. In this case, the PUCO retained both a financial auditor and a management

performance auditor to review the fmancial calculations of Rider AER as well as prudence. The

Commission's first audit of b'irstEnergy's Rider AER, which went into effect on. July 1, 2009,

was the one conducted in this case. After the PUCO determines the prudent costs allowed for the

time frame in question, the rates going forward are then adjusted to reflect either an under- or

over-collection of the charges during the historic time frame. The PUCO's order in the

FirstEnergy case establishing Rider AER only allowed FirstEnergy to charge for "prudently

incurred costs." In Re Ohio Edison Company, 2009 Ohio PUC LEXIS 279, Second Opinion and

Order at * * 17, 40. Until that audit for the period being reviewed is completed, the rates at issue

are not "Commission-made rates" and are subject to adjustment. This process has long been

utilized in natural gas and electric fuel audit proceedings. Rider AER is nothing more than a fuel

adjustrnent clause to which these same rules of review apply.

FirstEnergy's reliance on two Columbus Southern Power Company cases is misplaced.

(FE Merit Brief at 20, 21, citing In Re Columbus Southern Power Co., 128 Ohio St. 3d 512,

2011-Ohio 1788, 947 N.E.2d 655 and In Re Application of Columbus Southern Power Co., 138

Ohio St.3d 448, 2014-Ohio-462, 8 N.E.2d. 863). In each of those cases, this Court was

addressing Provider of Last Resort ("POLR") charges that were not subject to adjustment based

on actual costs incurred.
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Specifically, in In Re Columbus Southern Power Co., the 128 Ohio St. 3d 512, 2011-

Ohio 1788, 947 N.E.2d 655, the PUCO permitted 12 months of revenue to be collected from

customers over a nine-month period. Although the Court found that the utility had unlawfully

collected $63 million, it also found that it would be improper to refund the improper revenue

because it had already been collected from customers pursuant to a PUCO order. Id. at 514.

That case, however, did not involve a claim that the POLR charges constituted variable rates

subject to adjustment for actual, prudent costs incurred.

Furthermore, the Court found later in the related remand proceeding that the argument

that the amoun.t of the deferred fuel costs could be adjusted to compensate for the improperly

collected POLR charges had not been preserved below. As a result, while the argument might

have merit, it could not be raised on appeal. In Re Colurnbus Southern Power Co., 128 Ohio St.

3d 512, 2011-Ohio 1788, 947 N.E.2d 655 and In Re Application of Columbus Southern Power

Co., 138 Ohio St.3d 448, 2014-Ohio-462, 8 N.E.2d. 863.

The Supreme Court never reached the River Gas issue - whether projected amounts

could be reconciled with actual, prudent charges incurred - in either of the Columbus Southern

decisions upon which FirstEnergy relies. In the current case, audits and adjustments for actual

costs incurred were part of the ongoing approval of Rider AER. This was made clear by the

Commission's approval of the Stipulation establishing Rider AER, providing for quarterly rate

adjustments to recover the "prudently incurred costs" for renewables. In Re Ohio Edison

Company, 2009 Ohio PUC LEXIS 279, Second Opinion and Order at **17, 40. The fact that the

approved tariff provided for ministerial approval of quarterly adjustments to Rider AER within

thirty days of submission of a tariff did not change the fact that Rider AER is a rate that is

subject to ongoing adjustment and audit just like the natural gas price adjustments in River Gas.
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Certainly, neither FirstEnergy nor the PUCO ever contemplated that anything other than a

ministerial review would, or could, be conducted within thirty days. Such a time frame would

hardly allow parties sufficient time to review the filing, let alone conduct discovery and a PUCO

hearing. FirstEnergy's arguments that review of Rider AER did not fall squarely under the River-

Gas doctrine lack any merit and should be rejected,

IV. CONCLUSION

The PUCO's $43.36 million disallowance of FirstEnergy's excessively priced In-State

Non-Solar renewables purchases from ^ in RFP3 for 2011-vintage RECs should be

affirmed. Tbe Supreme Court should remand the PUCO's decisions permitting the Utility to

charge customers For exorbitantly priced renewables with instructions that the

PUCO correct the errors found. This will require the PUCO to place the burden of proof on

FirstEnergy. FirstEnergy would have to prove that its rcnewables purchases were prudent.

Otherwise, the PUCO must order a return to customers of an additional in unjust

and unreasonable charges. Additionally, the Court should reject FirstEnergy's arguments that

2009 and 2010 bid information should continue to be protected as trade secret information. The

PUCO should be reversed on its decision that hides information from the public that is not trade

secret.
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NOTICE t)F APPEAE

Intcrvening Appellm, tlc Office of the Ohio Consurners' Coansel ("OCC'),

consistent with R.C. 4903.11 and 4903.13, and S.CLPrac.R. 3.11(A)(2), 3.1I(C)(2), and

1€1.02, hereby gives notice to this Court and to the Public Utilities Commission of Ohio

("Coni mission" or "PUCO") of this cxass•appeal fxom PUCO decisions issued in Case

No. 11-520l.-EL-RnR. The clecisions being appealed are die PUCO's Opinion and Order

entered in its Journal on August 7, 2013, and the PUCO's Second Fantry on Rehearing

entered in its Journal on December 18,2013.1

On August 7, 2U'13, the PUCO decided that customers do rtiot have to pay

$43,362, 7 96.50 (pliis carrying costs) to EirstErjergy2 for its imisnulent purchase (in 2010)

of 201 1-vintage In-State All Renewable Energy Credit,s ("RECs"). See In the Afa.tter of

the 1?eitiew of The Alternative Energy Rider Coyttained in The Ttsrifs of Ohio Edison

Cnmpoey, The CCe.velantf Electric ,ftlurninating Company and The Toledo C'dison

Company, Case No. 11-5201-EL-RDR ((puiion and Order at 25) (Aug. 7, 2013). The

PUCO found that "the record demonstrates that the Companies have not rtaet their burden

of proving that, based npon the facts and ciresurnstances which the Companies knew, or

should have known, at the time of the dc,Tc:ision to purchaw, the purchase of 2011 vintage

year RECs in August 2010 was prudent." Id at 28. That PUCO finding is correct. But the

PUCO unlawfully perrnitted FirstEnergy to keep a lot more of its customers' money for

other imprudent REC purciiases. And the PUCO allowed P'irstEnergy to conceal from the

^ Per S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached.

`°FimtEnvrgy,"Ultilitis,s" and "Companies" mean the Ohio Edison Company, The
Cleveland Electric Illuminating Coinpcuny, and The Toledo Edison Company.

OCC Appx. 000003



public the ainoctnts that it paid and the identity of the suppiiers who it bought 1tECs from

as 1"ar back as 2009.

The OCC is the statutory representative, as establish.ed under R.C. C:hapter 4911,

of tlie msidential customers of FirstEnergy. OCC was a party of record in the abc>ve-

retei-eitced PUCO case.

On September 5, 2013, OCC filed a timely Application for Rehearing Front the

Attgust 7, 2{il3 Opinion and Ch-der, in accordance with R.C. 4903.10. 'The PUCO issued

an Entry ott Rehearing ciatc^d September 18, 2013. in part, to further cors ider the matters

specified iu .nttmerous parties' appjications, includitig OCC's Application for Reheariitg.

OCC's Applic:ation for Rehearittg was deuied by a Secolt.d Entry on Rehearing on

i?ecember 18, 2013.

OCC was granted intervention as an Apirella^e in tltis proceeding on January 23,

2014. OCC files this Notice of Cross-Appeal cornpiainiiig of errcirs in the PUCO's

August 7, 7013 Opinion and Orcler and its Second Entry on Rehearing. OCC alleges that

the PUCO's Orde-r and Entry are unlawful and unreasonable in the following respects, all

of which were raised in OCC's Application for Rehearing:

A. The PUCO's Decision That Customers Should Have To Pay For
FirstEnergy's Decisiot^s To Purchase In-State All Reitewable Energy
Credits (Procured 7'hrough The August 2009 RFP, October 2009 RFP,
And August 2010 RFP - 20 10 Vintage) Was Unlawful and Lznreasonablc

Because FirstEnergy Did Not Meet Its Burden Of Proof That Those Costs
Were Prudently Incurred.

1. Tlte PUCO acted unldwf»liy and unreasonably wlten it dee.idt-d
that custoniers should have to pay for FirstEnergy's decisioirs to
purchase in-state all renawable energy credits (procured through
the Attgust 2009 RFP, October 2009 Rl~P, and August 2010 RFP _
2010 vititage) without finding that FiatEnergy rrtet it,s burden of
proof that those costs were prudently incurred.

2
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2. The P11C.O acted rtnlawf€rlly aud unreasonably when it ]nt.̂ sumed
that FirstEnergy's management decisions to purchase renewable
energy credits were prudent.

3. The PUCO acted urtlawfuily and unreasonably when it presumed
that FustF;te.rgy's rnanagement decisions to purchase renewable
energy credits were prudent, because there is no presisanption of
prudence when analyzing transactions between affiliated
contpanit:s.

4. Even if the PUCO did not err when it presutnc:d that Fit'stlJnergy's
rnanagement decisions were prudent, the PUCO actcd unlawfully
and urtreasonably because it failed to properly rtppiy such
prestutiption.

B. The PUCO Acted llnlawfully and LTiareasorrably When It Allowed
FirstEnergy To Collect Costs fi•oin Cttst.otne;rs Without A Finding of
Prudcnce, Contraiy to R.C. 49()3.09.

C. The PUCO Acted Unlawfiilty atid Unreasonably 'AIxen ]t Prevcntcd The
Public Diwlnsnre Of Information Relatirig To FirstEnergy's Iinprucient
Purchases Of In-Stat.e All Renewable Energy Crcdits.

D. Bv Improperly Applying R.C. I331.61(D) and ViolatingR.C. 4901.13,
R.C. 4905.07 and Olrio Adm. Code 4901-]-24(D)(l ), the PUCO
Unlawfully Crrtinted Pirstl~nergy's Motions for Protective Orders,
Preventing Disclosure Of Public TnformatiAn Relating To the Idetttity of
Bidders fi•orn which FirstEnergy Purchased In-State AIl Renewable
Energy Credits and the Prices Paid for Those Renewable Energy Credit.c.

l. 1bc PUCO acted imlawfully and u.nrea.sonab}y when it found that
the identities of suppliers and tdie specific prices tliat FirstEm-rgy
paid for renewabk c:ne;rgy cs1edits was eecmorrtica.ily valnable
information.

2. The PUCO acted iufflawfiilly and nnreascmabIy when it granted
FirstEnergy's Motions for Protcctive Orders which concealed from
the public in.fornaatiort that FirstEnergy faiied to sufficiently
protect.

3- The PUCO acted riniarvfully artci unreasonably when it failed to
find that FirstEnergy'g Motion for Protection of Supplier ldentities
and Pricing Inforntation was tintimely.

OCC Appx. 000005



4. it was unlawful and unreasonable for the PUCO to affrm the
Attorils:y Examiiier's ruling that granted FirseF.nergy's second
Motion for Pmtective Order, which c;oncxaled public information
in the draft Exeter Audit Report.

5. It was unlawful a.nd unreasonable for the PUCO tograait
FirstEnergy's forirth Motion for Prot.ective Oxder. which prevented
OCC fnom public:tv disclosing its recommendation to the PUCO
regarding the total dollar amount that FirstEnergy should have to
credit back to its customers for overcharges.

Finally, OCC respectfully requests this Honorable Court designate C)CC as an

AppelIeeiCross-Appeliant for purposes of this proceecfing, Such desii,mation, is

appropriate and coiucides with the it3tent of OCC's Notice of Cross-Appeal.

A'HEREFORF„ OCC respectfully submits that the POCf3's Opinion and Order

aud Second Entry on Rehearing are unreasonable and unlawful in regard to the errors

discussed above, and should be ieversed or modified with instructions to the pUCE) to

correct the error$ complained of herein.

Respectfnlly submitted,

Bruce I. Weston (0016973)
OHIO CONSUMERS' COUNSEL

(;.p .
Melissa R. Yost (0(l709Z4},
Cotinsei of Re.ccvd
Deputy Consumers' Counsel
Edrnttnd Berger (0010307)
Assistant Consumers' Counsel

Oft"rce of the Ohio Consume3rs' Connsel
10 West Broad Street, Suite 1800
Coliirrtbus, Ohio 43215-3485
(614) 466-1291 - Telepltoaie (Yost)
(614) 466-1292 - Telephone (Bcrger)
meli sa ostC occ.ohio. ov
edmund.ber erCcx;c ov
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I hereby certify that a copy of the foregoing Notice of Cross-Appeal by the OfBee

of the Ohio Consurners' Counsel was served upon the Chairinan of the Public Utilities

Coinmission of Ohio by leaving a copy at ttie Office of the Chairrnan in Columbus and

tipori all parties of record via electronic transirrission this 18th

Edmand 13erger _
Assistant Consumers'

COMMISSION REPRESEINTAT1VES
AND PARTIFSOF RECORD

2014.

Todd Su;tehler, Cnairrrian William Wriglrt
Public Utilities Commission of Ohio Chief, Public Utilities Section
180 East Broad Streetr 12'' Floor Public Utilities Commissioii of Ohio
Colrambus, Ohio 43215 1$0 East Broad Street, tS"' Floor
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Lydia M. Floyd
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David F. Boehni
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150 East Gay Street, Suite 24oo
Columbus, Ohio 43215

Christoplier J. Allwein
Williams, Allweiii & Mr,ser LLC
1373 Cratidview Avenue. Suite 212
Colutubus, Ohio 43212

4

OCC Appx. 000007



3Vlichael K. Lavanga
BxickF'ietd, Hurchefte, Ritts & Stone PC
1025 Thornas Jefferson Street, N.W.
8'h Floor West Tower
Washington, DC 20007

Theds.iore S. Robi,nsoii
Citizen Power
2121 Murray Avenue
Pittsbnrgh., Pennsylvznia 15217

M, Howard Petri+: off
Mic;haell. Settineii
Lija Kaleps-Clark
Vorys, Sater, Seymour & E ease LLP
52 East Gay Street
Columbus, Ohio 43215

Matthew J. Satterwhitf:
Steve,i T.1Vourse
American Electric Power Service Corp.
I Ric+ex-side Plaza, 29`f' Floor
Calumbus, Ohio 43215

Trent A. Dougherty
Oliio Environmental Council
1207 Grandview► Arenue, Suite 201
Cctlumbus, Ohio 43212

Robert A. Brundrett
33 ;^Torth High Street
Columbus, Ohio 43215

Joseph M. Clark
Di reet Ettergy
21 East State Stteet, Suite 19QC}
Coluinbus, Ohio 43215

5

OCC Appx. 000008



Tdd.$rzitchler@puc.state.oh us
dakutik@ionesday.com
Irnfloy-d@ionesdav.com
Williani.wri htC^ uc.statc.oh.us
hurk^ @ftrstegergycM.cgTu
cdunn@firstener co .ca
toclol Il@d'clci sonwri t.coyn
dY►oebzn @BI{Llawfmm com
mk MI,1 wfir . orn
'1cler@BKLlawfirrn.com
callw in @warnen.er 1aw.com
rnlavan a@b •slaw.com
=nt@theoec.or&
robiiison C citizcnpower.con
rtsrundrattC ghioLnf .com
nh trico.ffC}vor s.com
misettineriQvoiys.s am
IkalgpsclKk@vorys.com
Joseh.cl^rrkC^diiec texier^ .v eom
Nl+r'€CDaniel @e]Rg.ore
m' t enw ite@ae c .m
stnoru • L ae .c m

OCC Appx. 000009



CFR CA ^E O^ ^NG,

I hereby certify that a .Natice of Cross-Appeal of the Office of the Ohio

Consumers' Counsel was filed with the docketing division of the Public Utilities

Commissioa of Ohio as required by Ohio Adm. Code 4901-1-02 (A) and 490i-I -3b.

^.

NIelissa R. Yost, Counsel o ecorct
Coitnsel for AppelleelCross-y4ppellant
Office of ttie Ohio ConSumers' Counse!
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BEFORE

THE PUBLIC UTILMES COMIviI%lON OF OHIO

In the matheT of the Review of the
Alfmateve Energy Rider Contained in the
Tar€fs of Ohio Edisn Company,
The Cleveland Electric Iltuminating
Company, and The Toledo Edison
Company.

)
)
)
)
)
)

Case Na. 11-5201-ETRI3R

t?PINION ,A,ND ORDER

The Public Ltiiities Commission of Ohio, corning now to consider the
above-entitled matter, having reviewed the exhibits introduced into evidence in this
matter, and being otherwise fully advised, hereby issues its opinion and order in this
case.

APPEAR ANCES:

James W. Burk and Carzie M. Uurum FirstBnergy Semce Company, 76 South Main
Sfteet, Akron, Ohio 4430$, and Jones Day, by David A. Kutik and Lydia A. Floyd, North
Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-119(}, on behalf of Ohio Edison
Company, The Cieveland IIertric IllUmmating Company, and The Toledo Edirm
Company.

Mike DeWine, OWo Attorney Gemal, by Thomas Lindgren and Ryan CYRourke,
Assistant Attorwys GeneraL 180 East Broad 5treet 6th Moor, CQhumbus, Oteio 43215, on
behaff of the staff of the Public Utilities Commission of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Meiissa R. Yost, Edmund Berger,
and Mchael J. Schuler, Assistant Consumers' Courtse1,10 West Broad Street, Cotumbus,
Ohio t3215-3M, on behalf of the residetitiai ut0ity consumers of Ohio Edison. Company,
The Cleveland Eleci= Illuminating Campany, and The Toledo Edison Coinpany.

Nicholas McDaniel, 1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212,
on behalf of the Environmental Law and Policy Center.

Trent A. Dougherty, Cathryn N. Laucas, and Nolan Moser, 12Q7 Grandview
Avenue, Suite 201, Coiumbus, Ohio 43212-3449, on behalf of Ohio F^nvirorunental
CounciL

OCC Appx. 000011
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8M<e;t & Eckle•r, LLP, by ]- Tlomas Siwo and Tmeme t3`Uonereli, 100 South

Third Street, CoIatnbus, C?hW 43215-4291, on behalf of Mid-Atlantic Renewable Energy
Coatiiian.

Brwlcer & Ectcler, Lt,P, by Frank L. IvlerrM 100 South Th3rd Street, Columbus,
Ohio, 43225-4291, on behalf of Ohio Manufacftaws Association.

Brickfiteld, Burch.ette, Riits & Stone, P.C., by Michael K. Lavanga, 1025 Thomas
Jefferson Street, N.W., $1-.h Floor, West Tower, ti1d'ashington, D.C. 20007-5201, on behalf of
Nucor Steel Mariorl, inc,

Wiffiams, Allwein & Moser, LLC, by Ckxistopher J. Allweirt, 1373 Grandview
Avenue, Suite 212, Columbus, Ohio 43212, on behalf of the Sierra Club.

8oehm, Kurtz & Lowry, by Mzchael L. Kurtz and Jody Kyler Cohn, 36 East
Seventh Street, Suite 1510, Cincinmti, Ohio 43202, on behalf of Ohio Energy Group.

Vorys, Sater, Seymour and Pease, LLP, by M. Howard Petriccsff and Stephen M.
Howard, 52 East Gay Street, Coiuntbnzs, Ohio 43216-1008, on behalf of Interstate Gas
SuppIy.

Theodore S. Robirson, 2121 Nluuffay Avenue, Pittaburgih, Pennsylvazua,15217, on
behalf of Citizen Power, Inc.

OPfNIC?N:

I. HWORYOP INC^•

On September 70, 2011, the C.ornmission issuec3 an entry on rehearing in In the
Mat#er aft)te Annual Atterrnatia,e Ertergy Shafus Report of Oltro Edisvrc Compwny, The C1ewtrrnd
£tertric Iflumrnating Campany, and The Toderto F.ciison Company, Case No.11.-2479-IL-ACP.
In that enhy on rehearing, the Commission stated that it had opened the above-captioned
case for the purpose of xeviewing Rider AER of Ohio Edison Company, The Cleveland
Mectric Illuminating Company, and The Toledo Fdisrm Company (coIlectively,
FirstBnergy or the Carnpan.ies). Addi.tionally, the Cammission noted that its review
would include the Companies' procurement of renewable energy eredits for purposes of
compliance with Section 4M.64, Revised Code. The Cammission fruther stated that it
would determine the necessity and scope of an external auditor wit€v.n the
above-captioned case.

OCC Appx. 000012
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To assist the Commrtc.r3on with the audit, the C.urnmissi.on directed Staff to issue a
request for proposal M for audit services_ Thereafter, by entry issued February 23,
2012, the C".ammiussion aelected Exeter Assacxa#es, Inc. (Exeter), to conduct the
rnartagement/perfotmazce portion of the audit and Goldenberg Schneider, LPA
(Goldenberg), to conduct the financial, porti©n of the au.dit in accordance w-ith de terms
set forth in the RFP. On August 15, 2OI2, Exeter and Goldenberg Fded f"inal audit reports
on the rnanagenu?nt/per€ormance portion and financial portion of Rider AEIt,
respectively. Thereafter, the attorney examiner set the matter for hearing regarding the
content of the matrT.ageznentJperformance and financfal audit reports. A prehearing
conference was held on November 20, 2022, in order to resolve pending discovery issues.

Numerous parties filed motions to intervene in tliis proceeding including the Ohio
Consumers' Counsel (OCC), the Sierra Club, Ohio Environmental CoExncil (OEC), Ohio
Energv Group (OFG), Nucor Steel A+larion, Inc. (Nucor), CitiZen Power, Nf.id-Atiantic
Renewable Fitergy Coalition. (MAREC), the Environmntal Law and Policy Center
(pLS''C), Interstate Gas Supply, Inc_ (IGS), and OYtio Power Company Corp. (AbP Ohio).
By entry issued December 15, 2011, the attorney eacaminer granted intervention to OCC,
OEC, OEG, and Nucor. Additionally, by entry issued December 15, 2011, the attornev
examiner gTanted a motion for admission pro hac vux of Mchhael Lavanga. Thereafter, by
entry i.ssued December 13, 2012, the attorney examiner granted a motion for admission
pro hac uice of Edmund Berger. Further, orE aecernber 31, 2012, the attorney examiner
granted intervention to EI.PC. The hearirtg commenced on Febrctary 19, 2013, and
proceeded through Febru$ry 25, 2fY13.

Past hearing briefs were filed sn t,his matter by FirstEnergyi the Commsmore's
Staff (Sta.#f); OCC; the 5ierra Club, OEC, and ELPC, collecti.vely; OEG; Nucm MAREC;
and I'C'S. Reply briefs were filed by FirstEnergy; Staff; OCC; the Siexra Club, OEC, and
ELPC, coIlechvely; OEC; Nucor; MAREC; and IC".^S.

II, AEffiLCABLE LAW

Section 4928.84, Revised Code, establishes benlm-tarks far electric distri`butiore
utllities to provide a portion of electricity for customers in i7hio frorn renewable energy
resources. The statute require.s that a portion of the elwtricity must come from
alternafive enew resmrces (overall or all-state renevwable energy rescni.rces benchmark),
balf of which must be met with resources located within Ohio (in-state renewable energy
resources benchmark), and including a percentage from solar energy resources (overall
or all-atate solar energy resources benchmark), half of which must be rnet with resources
located withirt OWo (in-state solar energy resources benchmark). The baseline for
compiiarice is based upon the util.i.ty's or company's average load for the preceding three
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years, subject to adjustxnent by the Commission for new ecanomic growth. Section
4928.64(B), Revised Code.

Section 497$.64, Revised Code, also requires the Comntiqsion to undertake an
annual review of each eIectric distribution utIity's or eiectric service ccmtpany's
cornpliance with the annual benclunaris,, inciuding whether the failure to comply with an
applicable benchmark is weather-related, is related Eo equipment or resource shortages,
or is otherwise outside the utility's or cQmpany's control. Section 4928.64(C-)(1), Revised
Code. If the Commission determines, after nrrtice and opportuxuty for hearing, that the
utility or company faiied to comply with an annual benchmark, the Cvmxnission shaI
impose a renewable energy coFnpiiarre payment (compliance payment) on the utility or
company. Coznpliance payments may n.ot be passed through to consumers. Section
4928.64(C)(2), Revised Code.

An elctric distribution utility or electric services company raeed not comply with
the annual benchmarks to the extent its reasonably expected cost of compliance exceeds
its reasonably expected cost of "atherwise procuring or acqu.iring" electricity by three
percent or more. Section 4928.64(C")(3), Revised Code. In addition, an electric
distribution utility or electric services company may request the Commission to make a
force majeure d.eterntination regarding any annual benchmark. Section 4928.64(C)(4),
Revised Code. In xnaking a force majeure deterrninatiort, the statute directs that dw
Commission shall detemnine if renewable energy resources are "reasonably avadabte" in
the marketplace in sufficient quantities for the utiiity or company to comply with the
arutual benchmark. purther, the statute provides that, :in rna,king this determination, the
Coaunissian shail consider whether the utility or company has made a good faith effort
to acquire sufficient renewable energy resources or solar energy xesouxres, irrcluding by
banking, thraugh long-term contracts or by seeking renewable energy rredits. Section
4928.64(C)(4)(b). Revised Code.

III. 5UM'MARY(]F T^t- AUDIT REPOI^TS

A. Goldenberg Report

In its final report on the financial audit of Rider AER (Commission-ordered Ex. 1
or Goldenberg Report), Goldenberg evaluated two primwy areas: (1) the inathematicai
aecurary Of the Crn.npan3es' calcuiations- irntofving Rider AER; and (2) the CornpaWes'
status relative to the three percent provision set forth irr. Section 4928.64(C)(3), Revised
Code, for the period of July 2009 to Decembsr 2011(Coldenberg Report at 3).

Regarding the mathernatical accuracy of the Cornpaxues' calcuIations involving
Rider AER, Goldenberg noted that it verified the mathematicW accuracy and data
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provided by Fi3rs#Energy and observed seeverai, rninor issues that did not result in a large
variance. Goldenberg recomartended that the quaTteriy calcutations shoald recover aIl
appropria€e costs dvring the following calexular year, and khat recovered costs should
include estimated REC expenditures, RFP cOsts, or other admirdstrat'rve and estimated
carryixtg casts. Further, Goldenberg recommended that quarterly cale€lation,s be
trued-up and any over- cnr under-recovery included in the calculation two quarters later.
Goldenberg aiso recomrnended that each operating company charge the overall Rider
AER rate calculated for the quarter to all rate classes rather than allocatin$ the averall
rate to rate classes based on loss factors. Finally, Goldenberg recommended that
forecasted sales volum.es for non-shopping cu,stomers to be included in Rider AER
calculations should be reviewed each quarter and the best estimate at the time should be
used for cost recovery to assure appropriate recovery. (Gvldenberg Report at 6-7.)

Regarding the three percent provision set forth in Section 4928.64(C)(3), Revised
Code, Goldenberg recommended that the Comn,ission require each operating company
to develop: (1) a projected calculation of the three percent provision for the next calendar
year. (2) a projected calculation of the th.ree percent provision for the bafance of the
current SSO period; and (3) a historical calculation of the three percent provision to
detercnine the Corx{panies' status with regard to the three percent provision.
(C+oIdenberg Report at 7.)

B. Exeter Repart

In its final report on the mariagment/performar:ce audit of Rider AER
(Commission-ordered Ex. 2 or Exeter Report), Exeter examixted two prknary areas: (1) the
Comp$nies' general renewable energy credit (REC)/ solar RBC (SRBC) acquisition
approach; and (2) the Companes' solicitation re,sults and procutement decsions. (Exeter
Re'portat2.)

Regarding the Companies' gmerat REC/SREC accluisition approacL Exeter found
that the requests for propasals (RFPs) issued by Firstfinergy were reasorEably developed,
did not appear to be anti-competitive, and contained texms general[y acceptable by ft
industry. purther, Exeter found that the proc.esses in place to disseminate in#omation to
bidders and mechanisnts in place to review and evaluate bids were generally adecl€tate.
Exeter also observed that rnarket ireforrnation for in-stat: SRECs and overall RECs was
lkdted prjor to the first and second RFPs conducted by the Compardes. Finally, Exeter
observed that the contingency planning in place by the Companies for the first three
RFPs was inadequate and should have er ►compawd a set of fa0back approaches or a
mechamsin to develop a modified approach. In light of its findings, Exeter
recoznznended that pirstEnergy impl,ement a more robust contingerkcy planning process
regarding procurement of RECs and SRECs in order to comply with Ohio's alternative
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emrgy pmtfalio standards (AMS), subject to Corr:rnission reviex► prior to
intpteznentatlon. Fvrtiw, Exehr reconunended that a thorough market analysis should
precede issuance of any future RFPs issued by FirstEnergy far RECs and SRECs. Finaliy,
Exeter recuMnended thtat FirstEnergy conmde.r a rm.ark-to-xoa.rket approach ta the
sectxrity reqvaremen# fm futur+e procurements when the RECs and SRECs markets
mature. (Exeter Report at 12-13.)

Regarding the Companies' soticitad.on results a-nd procurement decisions, Exeter
ctarified that it reviewed the results of FirstEnergy's procuxexnent decisions for 2009,
2010, and 2011, As a resu1t of its review, Exeter found that the pries paid by FustEnergy
for a11-sta.te RECs were eonsistent with regional REC prices and that the dec.is3on to
purChase the €najority of the 2009, 2010, and 2011 requirements under the first RFP was
r3at unreasonabFe. Exeter noted that the icrwer prices available for all-state SRECs in the
2G11. tixneframe could not have been reasonably foreseen by the Com.panies, and that the
prices paid for all-state SRfiCs were consistent with regional SitEC prices. Exeter further
found tha,t FirstEnergy failed to establish a maximum price it was willing to pay for
in-state RECs prior to issuance of the RFPs, and that FirstEnergy paid unreasonably lugh
prices for irti-etate RECs from s supplier, with prices exceeding reported prices for non-
solar RECs anywhere in the country between July 2008 and December 20I1. ExeteT
ca.nfanued that FirstEnergy had several alternatives available to the purchase of the
high priced in-state RECs that the Companies did not cor:sider, and that FirstEnergy
should have been aware t'hat the prices re$ected aigmfican# econcrmic rents and were
excessive. Finally, Exeter €crttnd that the procnrement of itt-state SRECs by FirstF.nergy
was competitive and the pritn were consi.sient with the prices for SRECs seen elsewhere.
In light of these findings, Exeter recon=ended ftt the Comrnission exarnine the
dasalCowance of excftsive costs associated with FirstEnergy's purchase of RECs to meet
its in-state renewable energy bestch=rks. (Exeter Report at 7,4,19, 23, 33, 37.)

IV. rgmm"mm

A. Pendin.g Moticrts to Intervene, Motion for Admission Prv Hac Vice, and Motion
to Reopen the Prc,ceed'atgs

Mcbt,ns to intervene remain pendz`ng for C.itn-n Power, Sierra Club, MAREC,
OMAEG, and Z+GS. The Cornnussion f'inds that these moticros to irttervene are reasonable
and should be granted. Additionally, Theodore Robinson filed a motion for admission
pro hac urce on December 28, 2011. The Commission finds that the mction for admission
pro hac vice is reasonable and should be granted.

Adclitionauy, the Commission notes that AEP Ohio filed a motion to intervene
and reopen the proceedings in this case on jurte 21, 2013. In its motion, AEP C)hio states
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that it has multiple real and substantial interesW in this prc+ceedirr.g which may be
prejudiced by the outcome of this am. AEP Ohio also states that extaraordbiary
c3rcetmstanues justify iriierventior: axxi reopening of the proceedngs. Furtherr, AEP Ohio
cnntends that it satisfies the interven€son standard because the Cornmisston's resolution
of this case wiff impact the abitity of AEP Ohio to comply with renewable standards.

On July 2, ?022, FirstEnergy fzIed a znemoran.dum contra AEP Ohia's m,oti.on to
intervem and reopen the proeeedings. In its memorandum contra, F'intEnergy initially
notes that AEF Ohio's motion to intervene is untimely, as it was tUed 640 days after the
docket in this case was opened, 220 days after the deadline to intervene established by
the Cornrnission, and 46 days after the final briefing deadline. Further, FirstEnergy
argues that AEP Ohio fails to explain why it failed to timely intervene or what
circurnstances are so extraordinary as to justify the late interve.ntson. FirstEnergy further
contends that not only has AEP Ohio failed to meet the requirements for late
intervention under Rule 4901-141(F), Ohio Adnd.nistrative Code (O.A.C.), but has also
failed to meet the standards to reopett proceedings as set forth in Rule 4901-1-34, O.A.C.
More specifically, FirstEnergy avers that AEP Ohio has failed to set forth facts showing
why additional evidence could not have been presented earlier in this proceetiu-tg;.

Thereafter, on July 9, 2013, OCC and the Environmental Advocates fUed replies to
1~'irstBnergy's memorandum contra. In its reply, OCC states that it supports AEP Ohia's
nlotian to reopen the recard, but states that the Camrnissicro shauld also mffihmm delay
in issuxng a ruImg in this case. OCC further swtes that AhP Ohio can provide the
Commissiox► with unique infrormation. In their reply, the finvimnmentai Advocates alsv
voice their support for AEP Ohia's nvotion to tnterveene and reopen the pm^p on
the basis that AEP OWs utility perspective could assist the Comxniission in deciding the
isues in tlus case, and that AEF Ohio is affected by the fssues in this case.

The C.omznissicm finds that AEP Ohia's motian to mtervene argi reopen the
proceedings should be denied. Rule 4901-I-I1(F), O.A.C_, provides that a"nwtioxt to
intervene which is not timel.y will be granted only under exfraordinary cxrcumstances,"
Althrnxgh AEP Oh3o has assexted that it has an interest in this proceeding, which may be
prejudiced by the results, the Conumssion caiutot find that the cizcuntstances articulated
by AEP Ohio are extraozdinary, Consequently, given that AEP Ohio's motion to
intervene was filed 220 days after the deadtine to in.terven.e and preser ►#s no
ex#.raord,inary circumstances, the C.vmunssion finds that the motion to mtervene should
be denied. Further, Rule 49012-23, O.A.C., provides that a modon to reopen a
proceeding shall set forth facfs showing why additional evidence "could not, with
reasonable diligence, have been presented earlier in the proceeding." The Commission
finds that AEF Ohio has failed to set forth why any additional evidence could not, with

OCC Appx. 000017



Anachment t
PaP aof36

11-5201ELADR ^

reasonable diiigence, have been presented earl.ier in this groeeeding. Therefore, the
Commission finds that AEP Ohiv's Motion to rec7pen the proceedings should be denied.

B. Review of Rulin.gs on Motions fax Protective Oardan

OCC seeks Commission review of protective orders graxtbed by the attarney
exarnitters in this proceeding. OCC requests that the Contrn.issiort reverse the rulings
which protect from, public disclosure certam supplier Wortn2rtioxt and prices paid by the
Companies for RECs. More specifically, OCC argues that the attorney examiners erred in
granting, in part, PirstEnergy's first and second motions for protective ordex, CCC
claims that there is a strong presumption in favor of disclosure under which the party
seeking a protective order must bve.rcoine the presumption by showing harm or that its
competitors could use the information to its competitive d.isadvantage. In re Ohio BeL2 Tet.
Co. and Anaeriteclx R+fo6ite Servs,, Inc., Case No. 89-365-RC-ART, Opinion and Order
(Oct. 18, 1990) at 4. OCC contends that the supplier-fdentfty and supplier-pricing
inforrnati.on of alternative energy marketers does not constitute trade secret infonnatioil
as defined by Section 1333.61(L?), Revised Code, and that FiarstEnergy failed to meet the
six-factor test for deterinindng whether information is a trade secret set forth by the Ohio
Supreme Court in St+ute ex re€, The Plaira £3ealer v. Ohio f3ept, of Ins., 80 Ohio St3d 513, 524-
525, 687 N.E.2d 661 {1997).

OCC daims that FirstEnergy Wed to carry its burden of dernonstrating that this
infornnation provides independent economic value from not being known pursuant to
Secturn 1333_61(D), Revised Code. OCC argues that the Companies provided no
evidence of any ecenorn.i.c value within the xedacted informat3an and the Compardes
failed to identify any specific parties who zvortdd gam ecmonuc value from the disclosure
of the inforrnation. OCC fuxthec alleges that the Comunissi€on's prior z•ulings do not
support the attorney exarnirwzs' rulings. OCC notes that the Commission ha.s heid that
fuiancia3 data, irrluding basic financial arrangements, do not contgun propnetary
informaHon that should be protcted as a trade secret. OCC siso claims that the
Commission Itas deEermired that contracts between a utility and its customers do not
q"ify for protect:an from di,sclosure.

ildorevver, OCC argues that FustFnergy has failed to show that the inf4rmati,an is
kept under eircumstances that namtazn its secrecy. OCC notes that certairt inforznation
was disclosed to the media in the Exeter Report and that FirstEnergy did not take prompt
action to protect this information, aliowing pubtication of the information on a number of
occasions. OCC disputes the value of confidentzality agreements between the Contpanies
and third pa.rty REC suppliers, contending that the Ohio Supreme Court has held that
the mere existence of a confidentiatity agrement cannot prevent dmcIosn.re of
infonna.tion that does not meet the definition of a trade serret. Plain ?7ealer at 527.
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Firtally, C3CC argues that the public interest favors disclosure, pardcularly in light of the
age of the information. C«CC claims that Firstfrrcergy failed to provide any specific
evidence that the utility or suppliem will be harmed m a way that outweighs the public's
interest in disclosure.

OCC further argues that gra.nting FirstEnergy's October 3, 20I2, motion for a
protecfive order was an error because the Coznpanie$' ntotfon was not timeIy under the
Cornmission.'s rules. OCC notes that the inforntation that the Companies sought to
protect was filed by Staff on August 15, 2032, but the Companies did not file the motion
for protective order until October 3, 2012.

(3CC also clairns that the Cornmission should reverse the attorney exaniners`
ruling on the Com.panies' second motion for a protective order because information was
improperly redacted. OCC claims that the specific amount of the disaIlowance
recommended by the Exeter Report was already released in response to a public records
request and that a d'zscussion regarding that amount was held on the public transcript.

FzrstBnergy responds that the Comrnission has properly protected confidential
and proprsetary supplier pricing and supplier identifyng information from disc3.osure.
FixstEnergy contends that the Companies have at all times safeguarded the REC
procurement data. The Comparties note tliat, as part of the audits, the auditors and Staff
were provided with competitively sermtive and prc ►prietary REC procurement data,
inciuding: the specific identities of RBC suppliers who participated in the RFPsy the
spedfic prTces for the RECs bid by specift REC supplieas in responLw to each RFP; and
detailed financial informatirrn regaxding individual REC transactions between suppiim
and tle Eompanzes. The Campareies olanm that this REC pmcmement data was provided
ta the auditors and Staff with the understandircg they would keep tlus infortnation
confideniial and not release it to the public. However, FirstEnergy contends that the
public version of the Exeter Report filed in tliis proceeding was improperly redacted and
the identity of a single REC supplier was inadvmtentl.y dirsclosed.

Further, the Companies argue that the attcmey examiners cerrectly fotmd that the
REC procurement data constituted a trade secret under 0hio Iaw. The Companies riaim
that, under Section 1335.61(D), Revised Code, the REC procurement data is a trade secret
because the REC procurement data bears independent econouuc value and because the
Companies have rnade reasonable eEforts to ensure the secrecy of the REC procurement
data. The Campanies allege that OCC fails to understand that the age of proprietary• data
is neither a necessary nor a sufficient determinant in deciding whether information has
independent economic value. The Companies also clai{n that the REC procurement data
has not been disclosed to any thdrd parti.er, outside of this proceeding and has only been
disclosed to third parties in this proceeding pursuant to a confidentiality agreeinent or to
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the Staff and the auditcris with the understandmg tlut the irtfarrrtatiQn would rentam
confidential.

The Companies also contend that the REC procttr:enment data readily satisfies the
six factor test set forth in plam Dealer, 00 Ohio St.3d at 524-525. FirstEnergy claims that
the Companies have cnstsistently protected the REC prommment data frm disclastzre
and that the REC procurexnertt data is not widety disseminated with the Companies.
Further, the Compardes argue that they have undertaken several precautioxts to
safeguard the REC procurement data, including acquiring the data through cozttracts
containing strict confidentiality provisions, taking steps to ensure the seerecy of the data
at all times, and fzl'zrg aLi pleadings cvntainfctg the data under seal. In addition,
FirstEnergy alleges that the REC procurement data has independent economic value
because #ts dissemirtatit?n would cause competitave harm to the Compazti.es by
undermirtzttg the integrity of the REC procurement process due to decreased supplier
participation in future RFPs. Further, the Companies argue that they incurred sign9ficant
expense in rPt.aining their. consultant and conducting the RFPs through which
FirstEnergy acquired the REC procurement data. Finally, the Companies contend that
another entity cauld not recreate the REC procurement data, regardless of the time and
expense expended.

The Compardes further argue tlxat the Commissitm has regularly found that
prie;ng and bidding information sirniIar to the REC procurement data meets the
s%x #actor test. They note that the Cvtnmission recerrtly held that pricing and growth
projections data met the six-factor test. In re Duke Energy also, Inc., Case No. IO-23264'E-
nDR, Entry Qan. 25, 2012), at 3-5.

FirstEnergy rejects OCC's contention that the Ccnnpanies abartdnned the REC
procurement data. The Cvxnpanie,s allege that they requested an opportunity to review
the final draft of the Exeter Report prior to its filing but were refizsed. T€w Compardes
clairn that the exposure of the identity of a REC supplier in an improperly mdac#ed
version of the Exeter Report occurred without the Companies' krwwledgge, cmient or
control. Thus the Companies claim tltat the inadvertent and involuntary disclosure of
some of the REC procurement data in the pu.blic vession of one of the audit reports
provides no basis to claim that abandonment somehow occurred.

The Companim also reject CCC's contention that the motion for protective order
was not timely. The Compardes note that Staff filed the Exeter Report, not the
Crnnparties, and that the REC procuFentent data was provided to Sftff and the audifiors
in this proceeding with the understanding that it would remain cardidenEial pursuant to
Seetion 4901.16, Revised Code. Entry (Tart. 18, 2012) at 2-3. Ftirther, the Compardes urge
the Conunission to affirm the attorney examiners' ruling that the improperly redacted
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information shoWd not be referenced in public fitixcgs. The Gvmpanies not+e that the
parties can cite to this portion of the Exeter Report fn their Elirigs but must do so in a
confidential version filed under maI.

Moreover, the Companies claim that the attorney examiners correcdy deternnined,
following an in cqmera review, that. the RFC procurement data contained in confideratial
drafts of ffie Exeter Report warranted trade secret protecwri. Entry (Peb.14, 2013) at 5,
The Cornpanies note that the draft Exeter Report contains the identical supplier-
iderttifying and pricing infarmation as the filed Exeter Report and deserves the same
protectioxi. The Companies also argue tlzat the proposed disallowance contained in the
cornfidential version of OCC witness Gonzalez's te.stirnony warrants pr¢tectiqn.
FirstEnergy notes that the proposed disalI+owance merely aggregates the confiden.tial
REC pricing inforznation. The Companies posit that the proposed disallowance, and
interest amounts, would enable anyone, with little effort, to arrive at the REC pr%cing
data.

The Commission notes that Section 4905.07, Revised Code, provides that all facts
and inforrna#aon in the possession of the Cornnii.ssion shall be public, except as provided
in. Section 149.43, Revised Code, and as consistent with the purposes of Title 49 of the
Revised Code. Section 149.43, Revised Code, specifies that the term "public records"
excludes inforrnation which, under state or federal law, may not be released. The
Supreme Court of Ohio has clarified that the "state or federal law" exemption is inteided
to cxaver trade secrets. State ex ret. Besser v. Oh.iur State Univ., 89 CJhio 5t.3d 3%, 399, 732
N.E.2d. 373 (2000).

Simflarly, Rule 4901R1-24, O.A.C., allows the C.ontm3ssion to proteck the
confidentialitg of informaiion contained in a filed document, "to the extent that state or
federal law prohibits release of the information, huludmg where the information is
deemed * * * to constitate a trade secret under Ohio law, and where nrm-discdosure of the
snformaif.on is not inconsistent with the ptuposes od Title 49 of the Revised Code •,
Moreover, Ohio law defines a trade gecret as "inforrnation *#* that satisfies both of the
fo11_owing. (1) It derives independent e+conomic value, actual or pofientiaL f.rcnxt not being
generally known to, and not being readily aacertainable by proper mearts by, other
persms who can obtaiart econorrrmc value from its disclosure or use. (2) It is the subjeLt of
efforts that are reasoatable under the eircunastances to maintain its searecy." Section
1333.61(D), Revised Code.

Applying the requirements that the information, have independent ecoanomic value
and be the subject of reasonable efforts to maintain its secrecy pursuant to s5ection
1333.6I(D), Revised Code, as well as the six-factor test set forth by the Ohio Supreme
C:curt in PWn DeaFer, 80 Ohio 5t3d at 524-525, the Conunzssion finds that the REC
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procurement data contaixs trade secret inforrna.#ion. Its zeJease, thereEom is prohibited
under state Iaw. The Commission also finds that nond'ssclrsure of fts infiornzation is not
inconsistent with the purposes of Title 49 of the Revised Code. Finally, we note that the
flhngs and documents subject to the pro#ectlve orders have beeit redacted to remove the
confidenU informa.fi.on, and that public versiarrs of the pleadings and documents have
been docketed in this proceeding. Accordingly, we wOl affirm the zutings of the attorney
examiners granting protective orders in aII but one respect.

Hawever, the Camntission notes that the public versions of the audit reports
disclose the fact that the Coufpanies' affiliate, FirstEnergy Solutions Corp. (F'ES), was a
bidder for some number of the rompetitive solicitations. Although this irTfonnation may
have been inadvertently disclosed due to a failure of communicatiozt between Staff and
the Companies, this fact has been placed in the public domain and has been widely
disseminated. Further, the Commission's policy ha,s been to disclose the identit,ies of
winnisig bidders in competitive auctions wfthan a reasonable time after the auction
results are released to the public. See In the Matter of the Prvcuremnt of Sirnzdard Seviae
(7j,er Gemratidrt for Customera of Ohio Edison Crrmpany, I"he Ciemtand Etectrir IIIumitrating
Cornparzy, Rnal The Tokdo Edison Comparzy, Case No. I0-1284-EL-UNC, Finding and arder
{jan. 23, 2013}; In the Matter of the Procurement of Sta"rrd Serrnioe O^ ^neradion as Pu^rt o, f
the Mird Electrtc Seturity Plan for Cacstomers of Ohr`n Edison Company, Tlre ClemIarrd Etecttic
Murnmting Company, and The Toledo Edison ConTony, Case No. I2-2742-EI-UNC, Pinding
and Order (Tan. 23, 2013).

Therefore, we wiil modify the attorney e7caatiaters' ndings to perirUt the generic
discdosure of F&S as a successfvl bidder in the competitive solicitations. However,
specific information related to bids by FES, such as the quantity and price of RECs
costmred bt such bids and whether spch bids were accepted by the Companies, shaII
continue to be coxffdential and subject to the protective cTders.

C. Pending MotionB for Protective Ehders

FixstEnergy f'iled a rna#ion for a protective order on ]amary 23, 2D13, requesting a
proteriaive order for portions of the pre-fiied direct testimony of FirsffiIergv witnesses
Stathis and Bradley on the basis that they include confidential supplier-fdentifying and
price infoxmation. OCC fiied a mernorandum contra on February 7, 2Q23. Ftuffier,
P#rstEnergy filed a motian for protective order on Fel un ary 7, 2013, con.tending that the
C,omnvssion shvu]d grant a protectlve order to prevent public disclosure of portions of
OCC wiiness Gonzalez's pre-filed direct fe.stixnony that contain RBC procurement data.
FirstEnergy hled its next motion for protective order on February 15, 2013, requesting a
proiective order for porticrris of the deposition testimony of C)CC witness Gonzalez that
contain supplier-idenk'tfying and pricing infotmatior►. OCC filed a mexnprandum contra
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Firsfflxtergy's nmtion for proWctive order on February 25, 2t}I3, arguing that the figure
represezeting the total dolIar axnount that OCC argues should not be charged iEO Ohio
customers should be public }3erause it does not identify specific prices paid or bidder
identities. Next, FirstEnergy ffied a rnotiort for protective order on February 22, 2013,
seelcing a protective order for portions of the pre-filed rebutW testimmy of FirstEn.ergy
witness Mt'kkeIsen that contain references to REC procurernent data, irwluding pricing
in€ormafion. FirstFanergy filed another rnotton for protective order on Apri.I 15, 2013,
requesting a protective order for pcrrEion.4 of its post-hearing brief that contain REC
procurement data and cite various portiozLs of the confidentiai transcript. FirstEnergy
filed its final motion for protective order on May 6, 2013, seeking a protective order for
portions of its reply brief that contain REC pracurement data and cite various poifions of
the confidential transcript.

OCC fi1ed a Frtotion for protective order on January 31, 2013, seeking a protective
order for portions of the pre-filed direct testimony of OCC witness Gonzalez that are
asserted to be confidential by FirstF,nergy. Next, OCC filed a motion for protective order
on February 15, 2013, requesting a protective order for portions of a revised attachment
to the pre-filed direct testimony of OCC wit.ness Gonzalez that contain information
asserted to be confidential by FirstEnergy. OCC filed its next motion for protective order
on Aprii 15, 2013, seeki,ng a protectfve order for portious of its post-hearing brief that
contain information asserted to be confidential by FirstEr ►ergy. OCC ffled its final motion
for pmtective order on May b, 2trI3, requ.esting a prot,ective order fgr portions of its reply
brief that contain information asserted to be confidential by FirstEnergy. In all motions it
filed for prot+eetive order, OCC notes that it does not concede that the ixi#ormation at
issue is conf'identiai.

ELPC, OEC, and the Sierra Club flled a inotion for protective order on April 15,
2013, reprding portioos of ftir collective post learing brie.f that contain inEarmation
asserted to be ccmfidentiat by FirstEmgy. ELPC, OFC, and the Sierra Club filed another
motion for protective order on May 6, 2013, regarding portions of their collective reply
brief that contain information asgerted to be confidentzat by FirstEnergy. In both motions
for prouctive order, Ef.PC, OEC, and the Sierra Club note that they do not cancede that
the infornation at issue is cor^'idential.

Under the standards for pmte.eive orders specificaUy set forth in rectzon iV(B) of
#'his Opinion and Order, the mquiremenis that the anforzrmtion have independent
economic value and be the subject of reasonable efforts to maintain its serrecy pursuant
to Section 1.333.61(D), Revised Code, as well as the sax-factor test set forti-i by the Suprerne
Court of Ohia,i the Coanntission finds that the REC practirmertt data at issue in all

^ ^^^Dtgkr,90 OhioSt,3dat524-a7.5.

OCC Appx. 000023



Adadvr*ru 1
Page 14of 36

21-5201-EI: RI3R 14-

pending motiorts for pro}ective order in tIds case, indud3ng but not limited to the
pendir€g motions envmerated above, confiair3s trade xvret in€onmtian. Its release is,
therefore, prohibited under State law. The Connmi.ssiort also finds that nondisclosure of
this fnfornia.ti+m iLi not inconsistent wfth the purposes of TitJe 49 of the Revised Code
Finally, we nc}te that #he filings and documents subject to the protective orders have been
redacted to rernove confidentiai mforrnation, and that public versions of the pleadings
and documents have been docketed in this proceeding. AccordirLgly, we find that the
pending motions for protective orders are reasonable and should be granted, in all but
one respect. Consistent with the Cormn.ission's discussion irt Section iV(8) of this
C3pi.nion and Order, the Cornmissian finds that generic dusclosure of FE; as a successful
bidder in the competitive solicftations shall be perrivtted. However, as previously
discussed, specific information related to bids by M, such a.s the quantity and price of
RECs contained 'm such bids and whether such bids were accepted by the Cainpanie,s,
shall continue to be confidential and suf^ect to protective order.

Rule 4301-1-24(F), O.A.C., provides that, unless otherwise ordered, protective
orders issued pursuant to Rule 4901-1-24(I3), O.A.C., automatically expire after
18 months. Therefore, confidential trea.3xnent shall be afforded for a period ending
18 rnontlis from the date of this entry or until Janua.ry 19, 2015. Until that time, the
Docketing Division should mainte.tn, under seal, the information filed confidentially.
Further, Rule 4901-1-24(F), O.A.C., require^ a party wishing to extend a protective order
to file an appropriate motion at least 45 days in advance of the expiration date. If a party
wishes to extend this aonfidential treatntent, it should file an appropriate motion at least
45 days in advance of the expiration date. ff no such mation to adend the confidential
treatment is filed, the C.onwtissiori may release this udotmation withaut prior notice.

V. D U-SBION AIVD CDN SION5

A. Prardency of Costs Ixcured

In its brief, FftstEnergy claims that the Compardes bad a duty to mwt the
statutory renewable ener'gyT requirexnents ccmtaired in Sectian 49I0.64, Itevised Code and
that they made prudent and reasonable decisions in pnrchasing RFCs to meet their
statutory benchmarks.

Iniitially, the Cornpanies eontend that their proeurernent process was developed
and implernented in a competitive, tra.nsparent,- and reasonable m,anner. Moxe
specifically, the Companies explain that they adopted a laddering strategy for the
procurement of RECs necessaq to meet the applicable renewable energy benchcnar?cs.
The CompaWes also explain that their consultant, Navigant, developed an effective
procurement pracess. Further, the C'.,ompanies contend that.Navigant implemented the
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RFT's in such amian*er as to make them opetx, indusive, competilive, and attrautive to
pokeztal suppliers.

Next, the Campazmes contend that given the nascent market, lack of market
information avaiIabie to the Companies, and uncexWzity regardfng future supply and
pxices, the Companiee decisions to purchase in-state RECs were reasonable and prudent.
More specifically, the Companies point out that they were requi^r^ed to purchase in-state
RECs during a time when Ohio's energy efficiency statute was in its iitfancy, and the
market was nascent and highly constrained. Further, the Companies argue that, during
the first, second, and third RPPs, no market price information was available to the
Companies, causing uncertainty regarding supply and prices for in-state RECs. The
Companies also note that, at all times, they purchased in-state RECs at prices at or below
the prices reconnsnended by Navigant. Consequ.ently, the Companies argue that Exeter's
suggestion that the Comparries should have delayed purchase of in-state RECs is
u.nsupported and unreasonable.

The Companies next argue that the prices they paid for in-state RECs reflected the
market and were reasonable and that there is no evidence that the prices thev paid were
unreasonable. The Companies also contend that the statutory compliax^ payment
amount does rtot indicate a market price or a fair comparison price. The Companies
further argue that piic3ng infc5rmation from other states is irrelevant, that data relied
upon by Exeter and OC'.C provides no basis to canciude that the prices paid by the
Companies were unreassmable, and that the development costs of renewable facilities do
not indicate a market prim Finally, the Compmues contend that there is no evidence
that bad they contacted Staff prior to the pracurement, discuwitms with Staff woutd or
coutd have changed the Companies procurement decisions.

In its brief, OCC argues that the prkm the Companies paid for in-state RECs from
2009 through 2011 were grossly excessive and inapprapriate. OCC contends that the
Cornpanies' rnartagemer►t decisions to purchase inwstate RECs at eacc"ve prices were
impnidenf artd shoutd disquali^ the Companies frorn colIecting these costs fram
customers; that the Companies should have known that the prkes paid for m-state .RBCs
contained signifcant economic rents; that an RpP to proce.re RECs, even if competi.tively
sourced, does not ensure a competitive result; and that the Compauies' decision to pay
excessive prices injured its custDtners.

OCC additionally argues that reasonable alternatives were available to
F'irstEn.ergy that would have protected customers, incIuding consulfatic3n with the
Commission pri.or to purchasing the excessively priced. irrsta#e RECa, application for a
firce majeure upcrn receiving bid proposals that were excessive, and a compliance
payment in the event the Commission rejected ajbrce majeure recluest. Next, OCC
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cnitcizes FirstEnergy's failure tD implemeent a contisegencv plan and faiiuue to establish a
price Iimit to be paid for the purcha.se of in-state RECs.

OC.^C concludes ttsat, for these reasoM the Conmxission should disaUow
F'mtTrtew a portion of the amount it paid for in-state RBCs for comphar ►te pericxis 2009
through 20I1 and should require FirstEnergy to refund to custcnners certain carrying
costs associated with recovery of f.he disaBowed costs. OCC continues that the
Comrnission should credit the amount of the disaIlowance, plus carryirtg costs, to the
Mance of Rider AEi:^ and that the Conu-nission should impose a penalty on FxrstEnergy
in order to encourage futuxe customer protection.

In its. brief, Staff contends that FirstEnne.ra, as a utility seeking cost recovery, bears
the burden of demonstrating that its costs were prudently incurred, citing in re
Application ofDuke Energl, Ohio, lnc.,132 Ohio St.3d 487, 20?2-C3hio-1509, 967 N.E.2d 201,
at 18. In that case, Staff points to the Supreme Court of Ohio's holding that "[tjhe
co^nrnission did not have to find #he negative: that the expenses were imprudent" and
that "if the evidence was inconclusive or questionable, the comnniission could justifiably
reduce or disallow cost recovery." Id. Staff argues that, in this case, FirstEnergy has
fa^ed to demonstrate that all of i1a costs for REC procurement were prudently incurred
because the Companfes made several purchases at extremely high prices and faiied to
employ alternatives that could have sigxtfflcantly reduced costs. Staff points out that
evidence suggests that the Companies did not consider price at ail in their pumhuing.
decisions, pointing to the Exeter Report as weii as the testimony of Company wititess
8tafifus (Tr. II at 44}6). S#aff emphasizes that the Companies did not establish a limit price
priar to receiving bids or a prxce that wostid trigger a contingency pSan, Staff also poi,nis
out that a►ultiple atternatives were avagable to F}.rst8nergy inctudh,ng znalcin,g a
comphance paytnent in lieu of procuring RECs, rejw€ing the high prioed bids and
requesting a farce rxrrjeujre determination pursuant to Section 4928.64(C)(4)(a), Revised
Code, or consulting with the Commission or Staff to obtain guidance on whether te,
accept the high-priced bide. Staff contends that FirstEnergy did not appear to consider
any of these options, which indicates flawed decWvrc-matcnng. Consequently, Staff
recommends that the Conaxniwion consider a disall.owance of the excemive costs
associated with the in-state REC acquxsitions, as recommended in the Facetex Report.

In thetr collective brief, ELPC, OEC, and the Sierra Club (collechveiy,
Envirrnunnerstal Advocates), contend that the Commission should fint3 FirstEnergy's REC
procurement practice..a were unreasonable and impi°udent. More specifically, the
Environmental Advocates argue that FlrstEnergy failed to implement long-term contracts
prior to the sixth RFP, utihzed an unreasonabte laddering approach in its procurements
in light of the nascent Ohio market and high prices, and fai,ted to negoti.ate for lower REC
prices in the first and second RFPs, although adtWttiatg that negotiation was a good
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decision in the third RFP. Furdw, the Environme.ntal Advocates argue that Firstfir€ergy
acted unreawnably in EaiRng to communicate with Staff regarding its di€ficulties in
prcxuring reasonably priced RECs, and €ailing to ut0ize options other than purchasing
RECs, such as making a compliame payrnent or rquesting a fnroe majeure dete^tion.

In its brief, Nucor argues tImty to the extent the Commission disallows FirstEurgy
recoverY of any costs associated with its REC purcFtases duxing ffw awdit period, the
costs, with interest, should be rehsnded back to current SSO customers through Rider
AER utilizin,g the riderrs current rate design. Sirrilarly, OEG argues in ifis brief that any
disallc►wance of REC costs should be refunded to rate cl.asses through loss-adjusted
energy charges under the cczrTent rate design of Rider AER.

In its brief, iGS disputes the proposition by other intervenors that the Companies
could have rnade a coznpliarLce payment in lieu of erquiring RFSCs. IGS contends that the
wording of Section 4928.64(C)(2) a-rtd (C)(5), Revised Code, indicates that utilities and
CRES providers must actually acquire or reaHze energy derived frorn renewable energy
resources, rather than merely making the compliance payment.

In its reply brief, Firstfinergy contends that other parties, including Staff, have
nvisstated, the appropriate standaErds for determining the Com.parEies' prudency, and
argue that the Companies' managemmit decisicrns are presumed to be prudent.
FirstErwrgy argues that these parties cannot use the stardads set :fvrth in In rs Dacke, 131
Ohio St3d 487', 2012-Ohio-1501, 967 N.E2ti 201, at 1 8, because, in that case, Duke agreed
in a stipulation that it would smk Commission approval for recovery of the storrn related
costs and would bear the burden of prad. FirstFnergy argues that its situation is
distiingvishable from Duke's because FxrstEnergy's costs have already been incurred and
neariy recovered pursuant to a rider and cost-recovery mechanism previoussy approved
by the CommisWorL

Further, FirstEnergy xsepites to other argnrrnents by the interven.ors, argwng that
the intentenors' critlrism of FirstEnerWs REC procurements amvunt to Monday
morning quaxterbaclcing. Specifically, FirsEEnergy contends that the intervenexs'
argumento that the Companies should have kriovvn the prices bid for in-state RECs were
too high are misguided because the t7hio in-state REC rnarket is uWc}ue and includes
geographie limitations, the Compames needed a substantial voiume of RECs, and pricmg
infcrrmation from other states was not comparable or irformative and did not remove the
Companies' statutory obligations. FirstEnergy also stresses that its procurement
processes, which were reviewed by Staff, were designed to be competitive and were
managed by an independent evaluator.
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Next, FirstEnergy resporeds to intervenwrs' arguzne.zrts that the Crnrtpanies should
have pumed atternatves to purchasrng the high priced in-stat+e RECs, a.rguing that none
of thcm altemative.s were realistic, feasible, or IegaI. Initiany, the Compa'Jnies contend
tfiat making a cognpiianee payment would have amounted to ignoring their statutory
obIigation to procure in-state REC.s. Further, FirstEnergy contends that seeking a
firae majeure determination under the cincur,nstarms was not an option because in-state
RECs were avaUabIe and failing to purchase them would have been contrary to the
statute. FirstEnergy also notes that several of the intervenors have previously opposed
the Companies' force majeure appiications even for SRECs, which were completely
unavaiiable. See in the M,4tter of the Application of Ohio Ediscm Company, The Clevelatut
Efechic Illurninating Comparry, and The Toledo Edison Carnpany f°r Appmvul of a
Force A&jeure, Case No. 09-1922-8I.-ACP; In the A(itfter of the Annual Alterrnatiue Energy
Status Report of Ohio Edison Company, The CIe•veland Etectric Illurtairtuting Campany, and The
TaIedo Ldison Company, Case No. 11-2479-EL-ACP. FirstEnergy next reiterates its
argument that, although several intervenors argued that the Companies should have
sought Staff guidaive, nothirtg suggests that such a conference would have yielded a
dif#erent resLlt given the statutory obligations.

Fsnatly, in its reply brief, FirstEnergy responds to several intervenors' conclusions
that the Coxrunission should disallow the costs incurred by the Companies to purchase
in-state RECs. FirstEriergy argues that the it-itervenors could point ta no alternative price
that wouid have been prudent or rea,sonable. FirstEnergy additionally poin#s out that the
Composdes have already recovered virtua.lIy all of the costs at issue thrnugh
Canu=sion-appraved tariffs. Thus, F'ustPnergy concludes that any disallowance at this
point would be impermmble retroactive ratemalcing.

In its reply brief, OCC mitia]Iy argues that F:rstFawgy's Rider AER was created
by a shpcdation that allowed the Companies to recvver the "prudently incuned cost[s]
of" renewa6te energy resource xequixernents. See In the Matter of the Appfirxttion of Ohiv
Edisorf Conpartty, The Ckwtund EdeeWc .Tltwminating Cermpmy, and Tfte Tckdo Edison
Cvrnpamy for Audrvrity to Est*Hsh a Standqrd Service Offer Peemwrtt to R.C. 4928.143 in tlre
Form of an Elaciric Securify Plan, Case No. 05-9W-EIrSSO (ESP I Case), Stipulation and
Recommenc3ation (Feb. 19, 2009) at.10-12, Second C?pution and Order (Mar. 25, M) at
23. OCC argues that there was no prestmption that expendiftu-es for REC procurements
were prudently incurred, and mazntai.ns that FirstEanergy bears the burden of proof.
Additionally, OCC cites to In re Duke, 131 Ohio 9t.3d 4$7, 2012-C3hio-1509, 967 N.E2d
201, at 19, for the proposition that a utility rnust "prove a positive point: that its
expenses Itad been pnzdentIy incurred ***[ar ►d tlhe comnzission did not have to find the
negative: that the expenses were imprudent."

Next, (3CC responds to FirstEnergy's argunment that its REC Isrccurement procea5
was rompetitively designed. OCC argues that even a competitivety designed RFP
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prooess does not neeessarily achieve a cc ►tnpetit`sve result where the bids are submitted by
a singie bidder holding market power. OC..̂ C argues ibat, in the REC procureme,rets at
i&Fri, e, the prese.nce of market power and high-priced bids resulted in in-state RECs not
being °reasonably availaible." OCC argues that consequently, contrary to FirstFneZgy's
aSSertic,ris, the Companies cauld have filed an application for aforrae maieure
determina.tion. OCC argues that the Ianguage in Section 4928_64(C)(¢)(b), Revised Code,
regarding whether RECs are Xreasonably available," should not be read as timited vrdy to
whether R£Cs are available or whether the procttrememt process was reasonable.
Instead, OCC argues that significant market constraints and bid prices from a single
supplier would demonstrate that certain REC products were not °reasonably avaalable_l"

OCC continues that, as argued by the Envzrozunental Advocates, the maximurn
price that should have been paid for RECs was the amount of the compliance payment.
Further, OCC contends that, contrary to FirstEnergy's assertions, market pzice data €rom
other markets was available and was an appropriate tool to gauge the reasonable level of
rnarket prtces for in-state RECs. More spe.cif'ically, OCC argues that the Spectrometer
Report showed prices for in-state RECs and demonstrated that, at the time FirstEnergy
was evaluating its bids for its third RFF, the market was easing and prices were
decreasing. OCC contends that FirstEnergy had information avs,ilable that the market
w•as changing and should have responded accordingly. OCC continues that Ohio's
nascent market period was no different from other nascent market periods and that there
is no basi,s for FirstFmgy to conclude that Ohic:'s in-state renewables market wosald be
very differenk from prices in other znarlCets.

In its reply brief, Staff argues that FimtErtergy was nat barred from seelcing fva
menjeure reHef because Section 4928.64(C)(4), Revised Code, clear.ly provides that the
Coanntissioan may modify the utihty's compliance obligatifln if it deterrnine.s that
sufficient resources are not reasonably available. Staff contends that FirstEnergy's
argumeft equate "reasonably avagable" with "avaiiable," but that the word
'reasonably' should not be ignored and that price is a factor that is fogically considered
in detmniniag what is reasonable. Staff further supports this position by noting that it
has previously gmteci a fowe majeure request in a proceeding with przce as an issue, In
the AUtter of the Applitation of N'obLe Arnencas Energy Sritutions f.IrC for a Wawer, Case No.
1I-2384-E1;,,-ACP, Finding and Order (Aug. 3, 2011).

Additianally, in reply, Staff reiterates its position that FirstBnergy hw the burden
of demortstrating tizat its expenses for REC procwrement were reasonable. Staff again
cites Ira re Duke, 131 Ohio St.3d 487, 2012-Ohio-1509, 967N.E.2d 201, at 1$, for the
proposi#ion that a utility seeking cost recovery bears the burden of demonstrating that its
expenses were prudently incurred and that, where evidence is inconclusive or
questionabie, the Commission may disallow recovery. Further, Staff responds to
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FirstPneWs awerdon that, if the CommMon orders a disallowance, it is engaging ut
retroactive ratemaking. Staff contaends that, if this were so, FirstF.nergy wovld have a
arrile bknche to pass whatever costs it wants onto r$tepayers, no matter how eoorbi#astt
Staff also notes that, in Rmr Grs Co. v. Pub. Util. Camra., 69 Ohio St.2d 509, 51Z ^^
N.p.2d 5b8 (1982), thw Supreme Court of Ohio disfngu.ished rates arisirrg out of
customary base rate prcmceedings. from varfable rate schedules tied to fuel adjusbatent
clauses, holding that the Eornier iinpIicate the retroactive ratenraki,ng doctrine, white the
latter do not. Staff argues that Rider AER is Comparabie to the variable rate scheduies
tied. to fuel adjustment ciauses, as Rider AER did not arise out of a base rate proceeding.
Further, Staff points out that the CoTnmission-approved stipulation creating Rider AER
provides that ordy the Companies' °prudently incurred" costs are rec*verable. ESP 1
Case, S#ipulation and Recommendativn (Peb. 19, 2009) at 10-11, Second Opinion and
Order (Mar. 25, 2009) at 23.

Staff also cgntends in its repiy brief that the Companies' exclusive fOtus on the
solicitation prcms is misplaced. Staff argues that there is a signifcant difference
between the solicztation process to obtain bids and the decision-making process
associated with evaluation and selection of bids. Consequently, Staff criticizes
FirstEnergy's assertion that no priee was too liigh to pay for in-state RECs as long as the
purchase tesulted from a cornpetitiv e process.

In #fieir collective reply brief, the Enviromrnerital Advocates initWty argue that
FirstEnexgy bears the burden of denionstrvting that its REC purchasft were prudent.
Siuniiar tv OCC and Staff, the Fnvironmen#a1 Advocates cite 1n ne Duke at 18 to support
their assertions. Further, the Envix+onmental Advocates reply to FixstEnergy's argurnen.ts
set forth in its brief, arguing that FirstEnergy failed to offer Iegitimat9e reasons for failing
to negotiafie lower REC prices in its first and second RFPs, and that FirsTnerg3rs
admissian that it did not seek to pay the compliance paytnen.t because the compliance
payment is not ze+coverable foroxn custamers shvuld not be omdoned by the Conunission.

7'he Commission notes that, in the Cornpanies' first electric security plan case, we
approved a stipulation (ESP Stipulation) that provided that FzrstT'tergp would use a
separate RFP process to obtain RHCs to meet the Companies` renewable efterU resource
requirements for january 1, 20M, through May 31, 2011. Further, the ESP Stipulation
provi.ded that the Companies wouid recover the prtidentiy in=-red costs of the REC.s,
including the cost of adrninistaring the RFP and carrying charges. ESP I Cast, Second
Opinion and Order (Mar. 25,2009) at 9.

The Supreme Court of Ohio has held that a prudent decision by an electic
distribution utii.ity is a decision "which reflects what a reasonable person would have
done in light of conditions and circumstaztcees which were known or reasonably should
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have been known at the tune the decision was made.g Cincinmti Gas & Elec. Co. v. Pub.
Util. Comm., 86 O#hio St.3d 53, 58, 711 N.E.2d 670 (1999), citir<g Cincnnati V. Pub. CIHL
Cmm., 67 Ohio St.3d 523, 530, 620 N.Fa.2d 826 (1993). Addibanally, the Commission has
previously found that "JP)rudence should be deterutiFied in a retrospective, €acttW
inquiry." In re Syracuse Hom iltils. Co., Case No. $6-12-GA-GC& Opinion and Order
(Dec. 30, 13$6), at 10. Therefore, the Comrnismon rviU examine the conditions and
circumstances which were known to the Companies at the time each decision to purchase
R^'rs was made. Additionally, we find that< pursuant to the Commi.ssion-approved
stipulation creating Rider AER, wi ►ich, provides that only the Companies' "prudently
iwurred" costs are recoverable, the Companies bear the burden of proof in this
proceeding. See ESP I Case, Stipulation and Recouunendation (Feb. 19, 2009) at 10-11,
Second Opinion and Order (Mar. 25, Z009) at 23. Our cieterrnfnat3on that the Companies
bear the burden of proof in this proceeding is also consistent with the Supreme Court of
Ohio's recent holding in In re Duke, 131 Ohio St.3d 487, 2012-Ohio-1509, 967 N.E.2d 201,
at I S. Further, we agree with iairstEnergy that, although the Companies rxItimteZy bear
the burden of proof in this proceeding, the Comniission should presume that the
Companies' management decisions were prudent. Syracuse, Opinion and Order (Dec. 30,
1986) at 10. We emphasize, however, that, as discussed in Syracuse, the prescamption that
a utility's decisson.5 were prudent is rebut[abie, and evidence produced by Staff or
intervenors may overcome that prersexxnptiorL Id. Here, we find that the Exeter Report
was suffieient evidence to overcortte^ the premmption that the Companies' management
decisions were prudent as to the procurement of in-state aR renewabler, RECs.

The Coznmassion also notes that recovery of the costs of the Companies' pur+chases
of all-state SRECs, in-state SRBCs, and all-state RECs are not disputed by either Exeber or
the intervenors in this proceeding. Accordingly, because the Companies nianagurnen#
decisi.ons are pmurned to be prudent, the recovery of the costs of those SREC.s and RECs
shoutd not be disalicywed, and the Commission wM addrm in detal oWy the purchase
of tn-state all renewa.bles RECs.

(1) August 7009 RFP (RM)

The Commis€don finds that recavery af the costs for the RECs obtained though the
August 2009 RFP should not be disallowed. Am. Sub. S.B. 221, whi,ch codified Section
492$.64, Revised Code, had been enacted little more than a year before the RFPs, and
2009 was the #irst compliarce year under the new statnte. The evidence in the record
demonstrates that the market was stOI nascent and that reliable, transparent information
on market prices, future renewable energy projects that may have resulted in future
RECs trading at lower prices, or other izdormation diat may have directly ixt0.ttenced the
Compani.es' decision to purchase RECs was generally not available (Co. Ex. I. at 22-25;
Exeter Report at 29; Tr. IIT at 559-57-0, 572). Further, the record de3nonstrates that other
states had experienced signifirantly higher REC prices in the first few years aftm
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enacftnent of a state renewable energy portfolio standard, and that the pxices pa#.d for the
RECs were within the range predicted by the Cornparues' consultant (Co. Ex.1 at 36-37,
51-52; Exeter Report at 31, facrtrto#e 17; Tr. I at 195-197^ The Commission notes that
Exeter found no evidence of technical vioIations of SeoEion 4928.64, P.evised Code (Exeter
Report at 27, 28). Further, Exeter de#exmixted that the RFFs issued by the Carnpanies
were competxtive and ffiat the rules for the deterctination of whmmg bids were
uni,formly applied (Exeter Repw at 28-29).

We note that the Campa.nies claim to have embarked on a"laddering" strategy in
these RFPs. Under the Iaddering strategy, the Companies would spread the purchase of
RECs for any given compliance year over multiple RFPs (Co. Ex. 2 at 21). Testimany at
hearing demonstrates that laddering is a common strategy for the procurement of
renewable energy resources and other energy products (Tr. I at 150-151). In the August
2009 RFp, the Coxnpanies obtained 35 peicerct of their 2009 compliuLce obligation and
45 percent of tlleir 2010 campliartce obligation (Exeter Report at 25). There is no evidence
in the record that these were unreasonable first steps in the CcunpaYt%es' laddering
strategy or that the laddering strategy was inherentiy flawed.

In addition, the Commission finds that the alternatives proposed by Exeter and
intervenors were not viable options, based upon what EirstEnergy knew, or should have
knowey at the time of the RpP. Exeter contends that the G:oxnpanies should have set a
resezve price for the RFP; however, the CommissFon Is not pezsuaded flut a reasQnabte
reserve price could have been calculated given the absence of reliable, transparent
market inforrnation (Co. Ex.1 at 49 52; Ca. Ex, 5 at 12; Tr. I at 128-130).

With respect to the cjptian of nvidng a compliance payment, the Copnrnission
finds that the Companies were not required to make a carnpliam payrnerct as an
attcuative to obtainirjg RECs through a cornpetitive process. Section 4928.64(C)(1),
Rnised Code, requires the CammMon to identify any under.compliance or
noncompliance by an electric distribution utility {EDU) whkh is vtieather-related, retated
to ecluipment or resource shortages or is otherwise outside the EDU's control. Section
4928.64(C,)(2), Revised Code, then authorim the Commission to ingose a compliance
payment in the event of an savcridabie undercompli.ance or nonccnnpliasue" Mm-eover,
Sectivn 4928.64(C)(2)(c), Revised Code, prol.iibits an electric distribution utility from
recovering a cornpliaauce payment from customers. Therefore, the Commtasion finds tIiat
the General Assembiy hftnded fhat the compliance payntent be iznposed only whm the
undercompliance or noncompIiance was due to an act or omission by the EDU which
was within tw EDU's control. The ConunissioM finds that, just as with a resource
shortage, a seraous market disequilibriunt, as identified by Exeter, is not within an EDU's
control; therefore, the Companies were not required to consider making a compliance
payment in lieu of purchasing the RECs offered though a competitive s,uction.
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Further, we disagree with ixd,erveno& aWmwnts that the statutory compliance
payment amount should have been the maximum atnaunt paid by the Comparue.s. The
record reflects that, in states where a compliance payment is recoverable from ratepayers
and where the cornpliance payment can be used in lieu of procuring rerEewable energy
resources, the level ot the cornpliance payment will act as a cap on market prices of
renewable energy resources (Tr. I at 83; Tr. II at 595-600). Howei ►er, testimony in the
record also reflects that, where the compliar►ce payment is not recoverable from
ratepayers, the compliance payment will not act as a cap on market prices (Tir. I at 85).
Therefore, the record demonstrates that, since the compliance payment in Ohio is not
recoverable trom ratepa.yers, it wiH not act as a cap on market prices, and there is no
evidence that payment of market prices resulting from a competitive process, above the
statutory cornpliance payment leveI, is necessarily unreasonable.

In order to address factors beyond an EDU's control, Section 4328.6^, Revised
Ccde, provides an opportunity ior the EDU to seek a farce rnajetEre determination. Exeter
comIuded that the Comparnies should have re*ted the results of the RFP, based upon
the prices contaiied in the btds and sought a force majeure determinaticrn. The
Commiss'ion notes that the Cannpanrt.es obtained 35 percent of the 2009 compliance
obligation in the August 70E39 RFP. Section 4928.64(C)(4)(b), Reevised. Code, directs the
Commsssion to is.sue a ruling on a forae majeure detercnina[ion within 90 days of the Filing.
However, if pixstEnergy had rejecEed the results of the August 2009 RFP artd sought a
firar marure deterzninatm there was the potential that the Conum€ssion would deny the
application during the 90-day tarnefrarne and there would be little 6ne for afitrther
soIititation of RECs after such potential denW (Co. Ex. 1 at 37-38). Moreover, in the
jbra raajeure deterrnination for AEP L7hio, the Cv:mntission .issued our first decision in a
series of j'rmrce rrrajeure deferrtur+ations. In re Cahtmbus Soacdwm Pourer Co. and Ohio Power
Co., Case Nos, 09-987-EL-EEC, et al., Entry Qan. 7,2010) (AEP Ohio Qse). in this decisio%
the Commission, by graitting the fim majruQ deterrnination requested by AEP Ohlo,
iinplictly rejected arpments that the statutcsry provlsiory "reasonab3y a.vailable in the
marketplace," did not inyclude ccrosiderativn of cost of the RECs. AEP E?h#o Cam at 4, 8-9.
However, the Aug,mt 20fl9 RpP took place before the Commission xssued our decisi¢n in
the AEP Ohw Case. Therefore, we find that the Com.pan,ies' belief in August 2009, that a
farcae majeure determination based solely on the market price of RECs was not an option,
was not unreasonable.

The Commission notes that Exeter also concluded that the Companies should have
consulted with the Caxninission or Staff regarding the results of the August 2009 RFp
although Exeter acknowledM that the Craampan.ies were under no statutory obligation to
do so (Exeter Report at 32; Tr. IT at 422). The Commission believes that the Companies
could have consulted with the Staff given the na.gcent rtuket and the unavailability of
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reli.able market inforynation. However, this :ractQr aione is not sufficient to overwme the
preswmption that the Companies' management decisions were prudent or ta support a
clisallvwanm of the costs of the REC purchases.

(2) Qctaber 2009 RFP (RFP2)

The Comxrdssion finds that recovery of the costs for the RECs obtained though the
October 2009 RFP should not be disallowed. In the October 2009 ItFP, the Cc>xnpariies
obtained, as part of their "laddering" strategy, 65 percent of their 2D04 compliance
obligation (the remaining bala,nce for the 2009 complian,ce year), 29 percent of their 2010
cnrnpliartce obligation and 15 percent of their 2011 compliance obligation (Exeter Report
at 25). As discussed above, 2009 was the first compliance year for the new statutory
renewable enexgy benchmarks, and the record demonstrates that the znarket was mwent
and illiquid (Co. Ex. i at 22-23, W1; Co. Ex. 2 at 28). The Exeter Report also agreed that
market informatiozi was limited prior to the issuance of this RFP (Exeter Report at 12).
Further, Exeter determined that the RFPs issued by the Comparties were competitive and
that the rules for the determirtation of winning bids were uniforrnly applied (Exeter
Report at 29).

Moreover, tltere is no evidence in the record of a sigtzificarct change in the amourtt
of market information ava:lable between August 2009 and October 2009 (Co. Ex.1 at 30,
31). Thus, based upon what FirstEnergy knew or should have known in October 2009,
the altematives proposed by Exeter and mtervertor% such as establishirtg a reserve price,
sftkin.g ajpree majeure determimtirnt or szu4airig a compiance paymerrt, were not viable
options for the Companies. The C.oinrnmion is coverned that the Compaanies chose to
purchase virwtage 2011 RECs in 2009 when the market was nascent and illiquid (Co. Ex. 2
at 28). However, the Companies c}.ahr► that this was part of the laddering strategy, and
the evidence indfcates that the 2009 purchase of 2011 vintage RECs amounted to or ►ly
15 percent of the 2M 1 compl#ars:e require.ment (Exeter Report at 25). The Cc ►mrrussion
also wflI reiterate that the Companies could have crsnsvlted with 5Wff, but that factor
alone is insufficiertt to support a disallowance of the casm of the October 2009 RFP.

(3) August 2DIU RFP (RFP3)

(a) 2010 Vintage RECs

The Comnzissinn finds that recovery of the costs for the 2010 Vintage RECs
obteined though the August 2070 RFP should not be disallowed. In the Augat 2010
RFP, the C-omparues obtained 27 percent of their 2010 compliance obligation, v ►;hich
represented the remaining balance of the obligation. There is no evidence in the record
that the rr►arket for renewables had significantly developed in 2010, ftt liquidity had
ircreased, or that reliabie, transparent market irifousation was now avaiiabie to the
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Ccrmpanies (Co. Ex_ 1 at 37^38). Navigant's market assessment report dated October 18,
2009, state that the supply of Ohio RrCs vvill continue to be very constrained thmugh
2E310 (Co. Ex. 1 at 34-35). Further Navigant indicated that supply eonditions for in-state
all renewable energy resuurces were marked by few willing and cerified suppiiers, that
there were major uutcertazrtties with respect to economic conditirms that could support
new xeewvahie prpject developrne,nt, and that credit conditions with respect to fu,ancing
for new projects were a significant limiting factor (Co. Ex. 2 at 40).

?'he Cornrnission notes that a force majeure deternmtation was not a viable option
for the vintage 2010 RECs nbtained in the August 2010 RFP_ If the Companies had
rejected the results of the vintage 2010 I'tECs in the August 2010 RFP and sought a
force rnajeure determinati.on, there was the potential that the Commission would deny the
application during the 90-day statutory tuneframe, and there would be little time for a
further solicitation of RECs after such potential denial. Moreover, we will reiterate that.
the Coznpanies were not required to consider making a compliance payment in lieu of
purchasing the RECs offered though a competitive auction.

(b) 2011 Vintage RECs

Th:e Commission £'inds that recovery of $43,362,796,50 for 2011 vintage REC.s
purchased in August 2010 shc3uld be disallowed. Although the Companies` rnanagement
decisions are presurned to be prudent, there was more than. sufficient evxlewe produced
at hearing to overcome this presurnFrtion. Specificany, the Cmmumon vviF base aur
deterauzratxion on the fallowirng factors. First the Companies knew that the market was
canstrained and iil.iquid at the time of the RFI' but that the mairket constraints were
projected to be relieved in the near future. Second, the Companies failed to report to the
Commission that the market for .in state RFC.s was constrained and iIf€quid. Third, the
acttiat purchase price was not the result of a ennnpetitive bid but a negotiated purchase
price. That regotiated purchase price was cxnsupported by any testirnony in the record.
PmIIy, the Comparua 'es conild have requested a fum nraleure dekvnunation from the
CQmmissm instead of purrhasutg the vintage 2011 RECs through the August 2fl10 RFP.

The evidence in the record detnonstrafies that Firstfinergy knew thatf a2though the
xnarket was constrained and itlfquid, at the time of the RFP, the rnarket ccmatraints were
projected to be relieved in the near future (Co. Ex. 1 at 34-35). FirstEnergy witness Stathis
testified that the Cornpanies had received new inforrnat€on regarding the devdopment of
the in-state all renewables market, including the projection that market constraints were
due to be relieved (Co_ Hx. 2 at 35, Tr. If at 3602). FirstE.nergy u+itness Stathis
ackxwvrrledged that new market information was avazlable to the Companies in August
2010. `I'hia i.nformatipn i.nctuded a second bidder ,far the RECs, which was consistent

2 We ru»te that several portium of the tra^rflrt cited throughout dwis opW= and order are conffideniial.
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with Navigant's projected expiration of the 12-month corrstrained supply tilnefrarne.
Nfbreover, the Companies had snfnramtion that other Ohio cttUities were rneeting lh.eir
in-state renewable benchmarks (Co. Ex. 2 at 35-35; Tr. 11 at 369-370). Furaw, the
Ccmpareies knew that there was tune for addi#iortal RFFs to purchase the vintage 2011
RECs because F'irstEnergy had conEingency plans for an additianal RFP in fktrober 2010
and two additicmal RFPs tn 2011 (C'o. Ex. 2 at 36), Moreovex; in the August 2E710 RFP,
Fixstpnergy did not execule its laddering strategy, which would have involved spreading
the REC purchases for any given compliance year over the coune of multiple RFPs.
Here, however, FirstEnergy chose to purchase the entire remaining balance of its 2011
compliance obligation (85 percent of its 2011 compliance obligation) in this RFP and
reserved no 20I1 REO to be purchased irt.20i1 (Exeter I{eport at 25; Tr. 71 at 414413).
The Commission finds that, based upon the Cvmpanxes` krFO^v[edge of market conditions
and market projections, the Coxnpanies' decision to pwrhase 2011 RECs in August 2010
was unreasonable, given that the market was constrained but relief was imminent.

Nloreover, the Cammiission finds that the Cornpanies failed to report the market
constraints to the Comnussion when the Companies were under a regulatory duty to do
so. Rule 4901:7-40-o3, O.A.C. requires electric utilities to annuaffy file a ten-year
alternative energy resource plan. Rule 4901:1-40-03(C)(4), Cl.A..C:, specifically requires
such piaztis to discuss "any perceived impediments to achieving cornpl%ame with the
required benchmarks, as well as suggestions for addressing any such impediments." On
April 15, 2010, FirstEnergy filed its ten-year alt+ezamtive energy resource plan for the
period of 2010 through 2020 in Case No. 10-506-ELrACP (2{10 Plarc}. in the 20ID PI^n,
the Companies inda.cated tliat the "RPP REC Procurement Process is an efficient rneans of
meeting the annual bexrchmarksy (21».© Pian at 5). In the 2lno Pian, the Caanpanies noted
the limited avaflability of in-state renewable energy resources. However, the Companiea
emphasized that this was true "particularly for sralar renewable energy resoumes" where
Navigaxct had identified only 1 MW of instaRed solar energy resources in Ohio in 2009
and for which the Companies had already been granted a foriae mqeune deteminatitm
(2010 Plan at 5; Tr. II at 427-428).

Moreover, the record re€lects that according to a market assessment repoxt from
Navigant dated October 18, 2009, Navigant stated that supply conditions for i.n-sEate all
renewable energy resources were marked by few wiiling and certifled suppliers, there
were major uncerta.inties with respect to eeanomic conditimis that could support new
renewable project development and credit cond'ztims conwning financing for new
projects were a signi,ficant limiting factor (Co. Ex. 2 at 40; Tr. II at 426). FirstEnergy
witrm Stathis conceded that these factors were significant and that these factors were
impedimertts to FirstEnergyrs c*mpliance with the benchmarks because these factors
hindered market developnwn.t and supply (Tr. n at 42542" 7). However, despite the fact
that the Companies were in possession of this sigificant information at the tirne of the
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filing of the 2010 Plan, the Cotllpatt,les faned to identify any of these faCtp3'5. The

Comparu.es aLso failed to report to -th.e Commisslon that the market for in state RECs was
very constraizted and would rernain very constrained though 2110, as reported by
Navigant (Co. Ex. I at 34). Further, the Companies failed to report to the Commission
tlat dw market constrainta, n4ile still present, were projected to be relieved within a
year (Co. Ex.1 at 3"; Tr. II at 428).

In addition, the Commi.ssion notes that the actual purchase price was not the
result of a competitive bid but w-as the result of a bflateral negotiation, the resWts of
vvbich are unsupported by the record in this case: As discussed above, FirstEnergy
witness Stathis testified that new market air3forcnation was available to the Campm-des in
August 201Q. This infomznation included a second bidder for the RECs, the projected
expiration of the 12 month constrained supply tiznefranne, and information that other
Ohio utilities were meeting their in-state renewable benchmarks (Co. Ex. 2 at 35-36; Tr. u
at 369-370). Based on this new marke:t information, the Ct3mpanies rejected one of two
bids for 2011 vintage year RECs (Co. Ex. I at 42-42,; Tr. II at 359-350, 373-374). The
Cotrnission finds that, based on the knowledge available to I'irstEnerg}> at the time, the
Companies properly rejected the bid for the RECs.

However, instead of deferring the purchase of the 2011 vintage RECs to one of the
three phmzted future RPPs, FirstEztergy entexed into a bilateral negotiation with the
Mected bidder and reached an agreed parchase price (Co. Ex. I at 41-42; Co. Ex. 2 at 35-
36; Tr. 11 at 354-3bS). FustFatergy witwss Stathia, who described the process of rejecting
the bid, did not participate in the negotiations, had no personal knowledge regaxcling the
agreed pm',chaw price, and did not provide tmmony in support of the agreed puzthase
price (Tr. II at 360-365, 370), and there is no other evidence in the record that the agreed
purchase price was rreasnnable.

Furdw, the Cornmission finds that the Cvmpardes could have requested a fvr^
rnajeure determination from the Comznission instead of pmrhasing the vintage 2011 R£Cs
though the August 2010 RFP. At the time of the August 2010 RFP, the Cournission had
granied fnrae majeum requests from a number of utititms and efectrie servioe eornpanies.
As discussed above, in the force rnafieure determinatiott for AEP Ohio, the Olt.ia
Er€vironmental Counci.l argued that relatively h#.gh prices for RECs does nat equal an "act
of God" or event beyond an electric utility's control. AEP Ohio Cam at 4. However, by
granting the force majeure deterrtuna.tiom the Conurusman implicitIy rejected arpments
that "reasonabIv available in the marketplace" did not inetude consideration of cost of
the RECs. A£P-Ohio Case at 8-9. FirstEnergy should have known that the Commission
had issued this decision and that cost would be a relevant consideration in aforae majeure
determination. ivioreover, even if the Comrnission had rejected a fora majeitre application
by the Companies for 2011 vintage RECs, there would have been sufficient time for the

OCC Appx. 000037



Rttacnrnent a
Page 28 or Ss

12 5?.DI EL-RUR -28-

two p},anned additional RFPs in 2011 in order to obtain the RFCs necessary for the 2011
compliance obligation.

Accardix:gtp, the Commmion finds that there is eviaence in the record to
overcome the presumptFon that the Companyes' rianagement derisiotes were reascxtuabie.
Further, the Commission PmCts that the record demonstrates that the Companies have not
met their burden of proving that, based upon the facts and circumstances which the
Companies knew, or should have known, at the time of the decision to purchase, the
purchase of 2011 vintage year ft$Cs in August 2010 was prudent Thus, we find that
recovery of $#,3,3d2,79b.50 for 2M 1 vintage RECs purchased in August 2010 should be
disallowed. In determiring the amount of the di,saflowance, ffte Commission notes that,
for this transaction, the record reflects that the Companies purchased 145,269 RECs
through the bilateral negotiation with the rejected bidder. The Cornpanies also
pur+chased 5,000 RECs at a significantly lower cost frvm a second bidder. The
d.isallowance represents the purchase price agreed to by the Compariies in the bzlateral
negotiation for 2011 Vintage RECs multiplied by 145,269 (the quantity of RECs purchased
through the bilateral negotiation). In addition, the disallowazace includes an offset which
the Conm'dssion determined by calculating the lower price paid to the second, winning
bidder multiplZed by I45,269 (Exeter Report at 28).

Regarding FlrstErnergys argument that a Con-ttreisszcn disallowance wi1l com#itute
retrciacfave raternaking in th.is case, the Comnusion notes that the Supretne Court of
Ohio has held that rates arising out of cust+amary base rate proceedings irnplicate the
retroactive rateixrakir►g dtactrine, wb.ile rates arising frnmt variable rate schedules tied to
fuel a.djustment clauses do not. See Rimr Go Co., 69 Ohio SL2d at 512, 433 N.E.2d 568.
The Comntission agrees with Staff that Rider AER is akin to a varaable rate sch.edt3tle tied
to a fitel adjustment clause for purposes of applying the retroactive ratemaicing doctrine,
as Rider AER did not arise out of a base rate proceeding and was created by a stipulation
expressly providing that only prudently incurred costs would be recoverable.
Consequently, the Comrnission finds that the disailoyvance does not Constitute
rettoactive ratemalcing.

Threfore, the Cornmssion direets the Comparties to credit Rider AER in the
amount of $43,362,796.50, plus carrping costs, and to file tazff schedules witfiin 60 days
of the issuance of a final appealable order in this prooeeding, adjusting Rider AER to
reflect the refund and associated carrying costs. Purther, the Comunission directs the next
financial auditor to review the credit and whether carrying costs weie appropriately
calculated.
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(c) Other REC Purchasee

The Comrn.issioat notes that there were a number of other, smal3er transacEions, at
various price points, involving in-state all renewables outlined in the Exeter Report
(Exeter Report at 28). To the exterzt that these transactiorLs have not been specifically
discci,ssed above, the Cornmission has reviewed such transactions and, balancing the
factors discussed above, determined that the recovery of the costs of these RECs should
riot be disailovved.

B. Undue f'rreference

OCC requests that the Comniss€on order an investigation into the Coznpanies'
cornpiiance with the corporate separation provisions of Ohio law. OCC claims that the
auditors conducted a liiru,ted investigation of this issue due to the auditors'
understanding of their scope of work (Tr.1 at 64--65).

FirstEnergy replies that there is no evidence that the Companies provided any
preference to any bidder. The Carnpardes notie that OCC wi.tness Gonzalez adntitted that
OCC had the opportunity to undertake discovery in this proceeding and that the witness
was unaware of any facts to support such claims (rr. VoI. fII at 624-625 (Corfidenfiaf)).
The Companies contend that, because OCC had an opportunity for discovery and was
wriable to cite to a single fact to support its request, CiCC lacks standing to claim that the
Conuniss'!on shoWd- order htrther investigations.

The Conmumon finds that there in no evidenm in the record in t#us proceeding to
support further investigaticm at this time. As noted above, the Companies' affiliate, PES,
was the winrung bidder €or at least one RFP where RECs were ob#afned. However, the
Rxeter Report did not rscomnend any further invest%gation on this issue (Tr. I at II7-
118). The Exeter Report cornains no evider ►ce of undue preference by the Cotnpanies in
favor of FES or any other bidder or improper contacts ar cominuni.caticm between
FirstEnergy artd FES or any other party (Exeter Report at 31; Tr. I at 114). In fact, the
Exeter Repvrt states that the auditors °Eound nothing to suggest that the FirstFsriergy
Ohio utilitaes operated in anumr,er other than to select the lowest cost bids received from
a coznpetitlve solicitationu (Exeter Report at 29). Moreover, the Paceter Report states that
the RFl's were reasoz:ably developed and did xtot appear to incorporate any pxovisic3n.s or
terim that were anticompetitive Txeter Report at 22j- FinaUy, the Commissiori finds that
OCC had a fali and fair opportunity to obtain discovery of am• issue relevant to this
proceeding but did not introduce any ev'rdence to suppoft its request for further
investigati.ons (Tr. III at 624-625). in the absence of concrete evidence of improper
cotnmunications, anticompetitive behavior, or undue preference for FES in awarding
bids, the Commission finds that the fact that FES was one of the winning bidders of the
RFPs during the audit period is irtsufficient gmunds for further investigation at this time.
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C. Statutory Three Percent Provision
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Staff argues that although Section 4928.64(C)(3), Revised Code, refers to
"reasnnably expected" costs, suggesting a forward-looking conssderativn, the statute also
requires the compliance abligation as a function of histurical sales. Cortseqtternly, Staff
recommends a six-step methodology that incorporates both historicaI and future
componenis; (1) determine the sales baseline in megawatt hours (MVVhs) for the
agpiicable compliance year consisting of an average of each electric distribution utility's
armual Ohio retail electric sales from the three preceding years; (2) calculate a
0 reasonably eacpected" dollar per .MWh figure for the compliance year, consisting of a
Weighted average of the SSO supply for the delivery during the coanpiiance year, net of
diStribution system losses; (3) Staff's annual calculation of a doIlar per MWh suppression
benefit (if any) and distribution of this suppression calculation to all affected compaxues;
(4) calculate an adjusted dollar per MWh figure by adding the suppression benefits, if
any, to the dollar per MWh figure from Step Z (5) calculate the total cost by multiplying
the Step 4 adjusted dollar per MWh figure by the baseline calcWated in %p 1; and (6)
multiply the total cost from Step 5 by three percent with the result representing the
maxamurn funds available to be appIied toward compliance resources for that
compl'zance year. Further, Staff contends that the Coinpanies perform this calculation
early in each compliartce year to identify their maximum available ccmplance funds for
the year, and that, in the event an operating company reaches its rnaximurn, it shwid rwt
inc€tr any additional carapliance costs for that year, alsent Commission direction.

MAREC contends that the rmthenza.tical calculation of the tYtree percent cost cap
consists of two basic steps: (1) add the electric utility's annual cost of generation to
customers (the wholesale price average from the previous thm years) with the price
s^uppressiarr benefits of the prerrious year, and multiply that figure by three percertt to
calculate the aunnual renewable spendirkg cap fcr tlte utility; and (2) compare the utilitp's
annual cost of renewable generation to its annual renewable spending cap to debemtfre
which is greater. Furttuer, MAREC contends that the benefits of price suppression should
be factored into the caltuIatEon in order to fu,ly acgcount for the costs and benefits of
renewable energy displacirfg ktigher-cost generaxing resources.

OBG contends that the Commission should expressly find that Section
4928.64(C)(3), Revised Code, establishes a mandatory, non-discretionaiy annual cap
Iixniting the Cornparties' recovery of prudent expenditures incurred pursuant to Secticrrt
492$.64, Revised Code, to no more than three percent of its cost of purchasing or
accpxiring substitute energy. Further, OEG contends that the three percent cost cap
should be calculated as follows: (1) set the three percent cost cap each January follawi.ng
the SSO auction; (2) determine F'^rstEnergy's annual generation cost ($/MWh) using the

OCC Appx. 000040



Aftac1sment 7
Page 31 of 35

11-5201--EL-RDR -31-

weighted average of its January-May and june-December S50 generation prices; (3)
calculate FixstEnerg,v's bencliznark baseline non-shoppmg MtNh sales by averag4ng non
shopping sales for the previoos tluee years; (4) calculate FixstErrergy's cost to acquire
requisibe eiectricity by rnultiplying its beswhmark baseline non-shopping MWh sales by
its annual SSO gen,erata.c1n cost adputed for 1osm; and (5) set FirstEnergy's annual
mandatory cost cap equal to tluve percent of its annual cost to acquire requisite energy.
F-urkher, OEG argues that the Cofnmission should establish a cap on the Rider AER
charge #or each rate class at three percent of the applicable Rider GEN energy charge for
that dass. Nucor also contends that Section 4928.64(C)(3), Revised Code, establishes an
explicit, mandatory cap that applies to aIl future Rider AER costs and charges. Further,
Nucor argues that the Commissitm should adopt a two-part cap meebanism as
recommended by OEG/Nucor witrfess Goins, that constitertes a hard cap on amual
renewable expenditures by FirstEnergy of three percent, and a soft cap on Rider AER
rates charged to customers of no more than three percent of the cost of generation under
Rider GEN. (OEG/ Nucor Ex. 1.)

The Exurironrnental Advocates also recommend that the utilities set an annual cost
af generation based on the average price of electricity purchased by the utility for its S.SO
load over the three preceding years, to be compared to the cost of acquiring renewable
e.nergy. less any and all cmy'ing and adminib-trative costs. Further, the Environmental
Advocates argue that the Comsrdssion should investigate ways to quantify price
suppression benefits and include them in the cost cap calculation.

In its reply brief, FirstEnergy nwtes that Section 4928.E4(C)(3), Reviaed Code,
provides that an electric utility 'need not cornply' if a company's cost Qf complying vvith
statutory- req,uiremeatts exceeds tlve percent of its reasonably expected cost of obtaiEning
the electricity. FirstEnergy argues that this language indicates that the three percent
mechanism is discretionary, not mandatory. Further, FistEnerU contends that the
Coarzniasion should reject the recornFnendatiflns of Nucor and OEG that the Cornmi.ssicat
apply a cap on Rider AER by rate c1ass, aazgtung ftt there is rw statutory support for that
reconzrnendatiozt. Further. FirstEtuexgy disputes various intervenars' sttgge>tions that the
calculation should include a pree suppression banefit, arguing that there is no evidence
in the record to support ittclusion or calculation of a price suppression benefit.

In its reply brie€, OCC argues that the three percent cost cap is mandated by OWo
law and that FirstEnergy should utilize ffie six-step process recozninended by Staff to
determine vvhether the ulaIitv purchased RECs in excess of the cvst cap. Ac3ditianaily.
C?CC urges the CornrxLssion to require FirstEnergy to perforrn the test on or before
April 15 of each compliance year in order to identify the rnaxirnum available compliance
funds for the year.
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In its reply brief, MAREC notes that no party opposed MARrC's catc^tion of the
cost cap provision and that several parties' calculatioxts man:vred MAREC's.
Additianally, MAREC states that it opposes OEG's proposal to cap Rider AER for each
rate class. MAREC argues that this methodolagy would stray from the apeeif'ic Ianguage
and "urtent cxf the applicable statute and rule, which do not provide that a thwee percent
cap be applied to each rate class, but refer to the "total expected cost of generation.u Rule
4901:1-40-07(C), O.A.C. MAREC contends that this language implies that the costs be
applied across all customer cl.asses,

In its reply briel;, OEG opposes various intervenors' recommendations that the
three pment cost cap calcuiatian include price suppresaion benefit,s. OEG argues that
this is an unworkable calculation that would increase costs customers pay, undermining
tl* custtrmer prvtertion purpose of the cap, and that is contrary to the plain language of
Section 4928.64(C), Revised Code. Further, OEG cuntends that the record in this case
does not provide a detailed explanation of how price suppression benefits would be
calculated and that the Goldenberg Report actcnowledges that price suppression bextefits
are "difficult to calculate precisely" (Goldenberg Report at 29). Sirnilarly, Nucog also
warns againat the use of price suppressicm benefits in the three percent cost cap
calculation. Nucor states that the Comniission would need to use extreme caution in
indudzng price suppression benefits, as their use would add a subjective element to an
otherwise straightforward and ob*#ive calculation.

In theiir reply brief, the Hn.virrnrtmentatt A.dvocates reiterate their position that the
Cmiunission shonild adopt 5taff's recommended rnethod of calculatirtg the three percerrt
cost cap. The finvirQnm^nta[ Advocates further note that Staiwf volun#eered to amu.ally
calculate a dollar per MWh suppression bereRt (if any) to be ciistributed to all affiected
Com.panies. Consequently, the Envranmet ►tel Advocates argue that stakeholders could
be confiderit that the suppreasiQn benefits are properly and indepe,ndently verified and
cakulated.

Initial.iy, the Conurttission notes that it directed Goldenberg to evaluate the
Cornpan,ies' status relative to the three percent pravWon in Secti€m 49213.64(C)43),
Revised Code. In its analysis of the three percent pravisicm, Goldenberg noted that
neither the Revised Code not the Ohio Administrative Code provide a definition for the
tirnefrazne for the caiculation„ a defin,ition of the terr€t "reasoralily expected cost of
compliance," or a definition for the term "reasonab]y expected cost of trthsrwise
producing or acquiring the requisite eiectrici:y." Nevertbeiess, Goldenberg concluded
that the formula for the calculation set forth in Secdox€ 4928.6-1(C)(3), Revised Code, is
relatively stxaightforward: determ,ine the reasonably expected cost of compliance with
the renewable energy resource benchmark and divide it by the reasonably expected cost
of generation to cuatome.rs. (Goldenberg Report at 24, 26r27.)
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Gcddenberg also noted that FirstExtergy provided its three percent provision
calculations for 2Q09 through 2011, azid replicated this information in the Goldenberg
Report. For exaxnple, for Fs'rstEnergy in 2010, the foHowing chartt represents the actual
total cast of generation exclusive of cornpliarr-e costs, and the actual perevntage
represmtEng the cost of compliance as compared to the toial cost of ffiO generaiian.
Further, the Commission has calculated the threshold that would nee^d to have been
spent ozL compliance with the restewable energy resources benchmarks in order to reach
the thx ee percent cap:

(Goldenberg Report at 30.)

The Commission notes that these calculations demonstrate that the cost of
cornpliarLce with renew-able energy resvu.rces benchmarks is a very srnall. percentage of a
Company's cost of SSO generatimi, even at prices argued by int:erver ►ars to be
sigcdficaretl.y higL The Contadseion notes t,hat tius percentage is small, notwzthstandbng
prices for renewable energy credits, because the porhm of their electricity supply electric
distributicm utilities and electric service compaz:ies are required to obtain from reiwwable
energy resources began at only .25 percent in 2009 and increased to only 0.5 percent in
2010.

The Commission finds, based upon our readixtg of the plain language of the
statute, that Sraffs methodology to ralculate the three percent cap is corksistent with the
in.tent of the Getkeral Assembly and should be adopted, with the exception of the portions
of the methodolsrgy tttfl#zir ►g price suppression benefits. The Commission believes that
th* methodology strikes the appropriate baiance to allow electric utdibes tn achiev'e
coznpliance with the renewable extergy resource benchmarks and to provide a lim.it to the
costs passed along to ratepaym.

Regarding price suppression benefits, the Commission finds that inserfirxg price
suppression benefits into the calculation would add a subjective element to an objective
calculation and that the record in this case does not provide a clear explanation of how
prnce suppression benefits would be deterrnined. Further, as stated in the Goldenberg
Report, price suppression benefits are difficolt to calculate (Goldenberg Report at 27, 29).
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Addidonafly, the Commission notes that, ha aonjunctic>n with its discussion of
price suppression benefits, OEG argued in its briet that the Comuxissio.n should foUow
the plain language of the statute and shouid decluie to increase complexity and cpnfusion
associated with calculation of the three peroent cap. Curiousiy, aIIC went on to argue
that the Coaunisaion should intpcrse the three percent cost cap individually to each .rate
class to prevent industrial customers from bearing a dispropnrticmate share of Rider AER
charges. The Commission decl.ines to read this :requirement into the statute and finds
that the clear wording of the statute does not provide for a three percent cap to be
applied to each rate class but to the total expected cost of generatYon across aIt rate
classes.

Consequently, the Coiitfni.ssion finds that the followang methodology is consistent
with the intent of the General Assembly and should be used to calculate the three percent
cost cap: (1) determine the sales baseIine in MWhs for the applicable compliance year
consisting of an average of each electric distribution utility's annuai pbio retail electric
sales Erom the three preceding years; (2) calculate a "reasonably expected" dollar per
MWh figure for the compliance year, coxsisting of a weighted average of the cost of SSO
supply for the deIitirery during the compliance year, net of distribution system losses; (3)
calculate the total cost by multiplying the Step 2 dollar per MWh figure by the baseline
cakulated in Step 1; and (4) ntWtipiy the toW cost from Step 3 by three percent with the
result representing the rnaxinzum funds available to be appIied toward compliance
resources for that couxpliarice year. Further, as recomrxmrided by Staff, the Conernis$ion
finds that the C,oxnpames should perform this cmkulatifin early in each compliance year
to Identify their maxiinum available complianee feinds for the year, and that, in the event
an operating company reaches its maxunurn, it should not incur any addit`Kmg
compbance costs for that year absent C..ornm.7ssion du-ettion.

EMMI-NO FACT CON L^SIO

(1) ONo Edison Company, The Cleveland Electric Eluzninating
Company, and The Toledo Edison Company (FirstEnergy or
the Compan.ies) are public utitities as defined in Section
4905.02, Revised Code, and, as such, are sub*et to the
*i.sdiction of this Commimon.

(2) On Sepumber 20, 2031, the Com3nnission opened this case for
the purpose of reviewing the Companies' Rider .AER.

(3) Nlotions to intervene in this case were garanted to CCC, OEC,
OEG, Nucor, ELPC, Citizen Power, Sierra Club, MAREC,
OMAEG, and IGS.
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(4) Motiom for aduission pro hac vice were granted to
Niichael I.avanga, Edmund Berger, and Theodore Roiihson.

(5) The hearing in this matter comnwnoed on Fekiruary 19, 2t?13,
axid conlarmed until pebcuary 25, 20'i3.

(6) Post-hearing bxieEs were filed in this mater by FrstEn,ergy;
Sta,ff; {]CC; the Sierra Club, OEC, and ELF'C, collectively;
OEG; Nucor; MAREC; and IG'S.

(7) Reply briefs were filed by F'ustEnergy; Staff; OCC; 'the S3erra
Club, OEC, and ELPC, collectively; OEG;. Nucor; MIARbC;
and It;S.

(8) The Commission finds that FirstEnergy shall be disallowed
recovery in the arnourtt of $43,362,796.50.

(9) The Cvmixissicrn finds that the Compazues shall calculate the
three percent cap pursuant to Section 492$.64(C)(3), Revised
Code, as set forth in this opinion and order.

It is, therefore,

..35,.

OR.DERED, That the motions to intervene filed by Citiizen Power, Sierra Club,
NL°:REC, OMAEG, and IGS are granted. It is, ftarther,

ORDERED, That the motion for admission pro fxac vitt filed by Theodore Robfisan
is granted. It is, Lurther,

ORDERED, That t-he mcrtion to intervene and reopen the proceedirl;s filed by AEP
Ohio is denied. It is, huther,

ORDERED, Tha.t the at#orrrey examiners' xu#.ings regarding profixtive orders are
modsfied to pmnit the general ditclosure of FES as a successful bidder in the competitive
solititafions, but that specific infomtatio-n related to blcls by FES shall continue to be
ccrafidential and subject to the pt`otective orders. It is, further,

ORDERED, That the pending motions for protective orders filed by Fi.rstEnergy,
OCC, ELPC, OEC, and the Sierra Club are granted. It is, further,

ORDERED, That FirstEnergy be disallowed recovery in the amauri.t of
$43,362,796.50 as set forth in this opinion and order. It is, further,
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ORDFREU, TIat FirstE.nergy credit Rider AER in the amount of $43,362,796Sp,
pIus carxying cOsts, and File tariff scheciules wntltin 60 days of the issuance of a final
appealable order ix€ this proceedin& ad2ustmg Rider AER to refled such credit and
associated carrying costs. It is, further,

ORDERED, That a copy of dhts oph-don and order be served upon each party of
record.

THE PUBLIC L.ILITIES COMMISSION OF OHIO

.

-- . C1010

Todr^ A. ni hl^r, Chairu^

^r. ^~Tf~ ". ' ^

Steven D. Lesser Lynn 5]

Z, /o

M. Beth TrombvEd Asim Z. Haque

MWC/GAP/sc

Entered in the Journal

4

Barcy F.1VkINeal
SmTetarY
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THE PUBLIC tTTII.iTiES C'ANDAMON OF OHIo

In the Ivlat[er of the Review of the )
Alt+umtive Emgy Rider Contained in )
the Tariffs of [3hio fid.ison, Company, ) Case No. I1-5201-fiX.-RDR
The Cleveland Electric Illuminating )
Company, and The Toledo Edison )
Coznpany. )

E"ECOND ENTRY ON REHEA LG

The Colml-nl.ssfoii finCs:

(1) On September 20, 2011, the Commission issued an Entry on
Rehearing in In re the Annual Alternative Energy Status Report
of Ohio Edison Co., The Ctc-elar.d Electric ItluminaEing Co., and
7he Toledo Edison Co., Case No. 11-2473-fiL.-ACP. In that
Entry on Rehearing, the Commission stated that it had
opened the above-captioned case for the purpose of
reviewing Rider AER of Ohio Edison Company, The
Cleveland Electric IIlumina.ting Company, and The Toledo
Edison Company (collectively, FirstEnagy or the
Companiee). Additionaiiy, the Commisnon stated that its
mview would inciude the Companiea' procuremw-nt of
renewable energy credits for purposes of ccmtplfance with
R.C. 4928.64.

(2) On August 7, 2013, following a hearirg, the Commission
issued an Opinion and Order (O,rder) finding that
FixstErierggy shoutd be disallowred recovery in the amount of
$43,352,796.50.

(3) R.C. 4903.10 provides that any party who has entered an
appeararice in a Commission proceeding may apply for
rehearing with respect to any rnatters determined by fiiing
an application within 30 days after the entry of the order
upon the journal of the Cornnussion. Under Ohio
Adm.Code 4901-1-35(B), any p" inay ffle a memorandum
contra within ten days after the filing of an application for
rehearing.
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(4) On August 30, 2013, an appii.cation for rehearing was filed
by Interstate Gas Supply, Inc. OCS Energy).

(5) On Septe!mber 6, 2013, applications for rehearing were filed
by Ohio Consumers' Counsel (OCC"); FirBtEoergy: and the
SiezTa► Oub, Emrzroxunental Law and Policy Center, and
Ohio Envi.roaunental Council (collectively, Environmental
Groups). Further, Ohio Power Company (AEP Ohio) filed
an application for rehearirrg, or, in the alternative, a motion
for leave to file an application for rehearing. Additi.onaiiy, a
motion for leave to fsle an appiication for rehearing and
application for rehearing were fited by Direct Energy
Services, LLC, and Direct Energy Business, LL,C Oointly,
Direct Energy).

(6) By entry issued September 18, 2013, the Cornrni.ssion granted
the applications for rehearing filed by IGS Energy, OCC,
FirstEnergy, the Environmental C'roups, and AEP Ol-do for
finthe.r consid.eration of the matters specified in the
appJicatiuns for rehearing. The Commission denied the
motion for leave to file an appiication for Trehearing filed by
Direct Energy.

Ru1in on Motions r la`rote^v Ord

(7) Regarding the Cornmissiom's rulings on motions for
protective orders ua this proceeding, OCC contends that the
Commission erred because it prevented. disclostue of
mfonmatticnt rselating to FirstEnergy's purcfiase of in-state aII
renewable.s RECs. More speciC'zcally, OCC argues that the
exclusion of trade secrets fi-cm the public dmuain is a very
ituuited and narraw exceptfon and that infornnaticsn
i.ncfuding the identities of bidders and price and quantity of
RECs bid by each specific bidder should not protecEed in this
case because they are too old to have emnomi.c value as to
Che current REC rnariCet purther, OCC argues that the
information should not be protected because FirstEnergy
failed to take sufficient safeguards to protect the identities of
the bidders and pricing infomation because the infarmation
was made publicly available in the Exeter Report, and
EirstEnergy failed to fUe a contemporaneous motion for
protective order for the itdornnation-waiting urtfl 49 days
after its release. Consequently, OCC argues that the

-2-
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Commission should make available publiciy the complete
unredacted copies of the Exetex Report and all pleadings
filed in this prt3ceedin,g. Finally, CCC argues that the
Connmission erred in affirming the attozney maminer's
rEriing on Fi.rstEnerWs second motion for protectrve order,
because public iu,formation was ianproperly redacted fram
the draft Exeter Report, and that the Comrnission erred in
grranting FirstEnergy's fourth motion for protective order
because there is no evidence that anyone could derive REC
pricing data using publicly available information from
OCC's total recornrnended d'€sallowance.

Sin►ilarly, the Environmentat Groups contend that the
Commission unlawfully found certain information to be
confidential, including REC prices, selier iden#ities, and
recommended penalty amounks. More. specifically, the
Enuironrnentai Groups argue that outdated REC prices and
seller identities do not qualify as trade secrets because this
infoxmation is extremely outdated and. holds no economic
value. Further, the Environmental Groups argue that there
are overwhei-nting pubiic palxcy reasons why infornustion
related to the REC puxvhases must be disellosed, including
the goal of a€affy turict^oning REC market. Finaliy, the
8,nviranrnentat Groups contend that the Comnussion should
further un-redact the Exeter Report given the ruling in the
Order pennitting the disclosure of FE5 as a successful bidder
in the competitive solicitations.

In its rnemorandum contra OCC's and the Envimnnental
Groups' applircations for rehearing, FirstEnergy maintains
that confidential and. proprietary infornu#ion belonging to
paxticipan.ts in the RFP procem should continue to be
protected. FixtEnergy awerts that the Cornrnission has
properly determined that REC prtkurment data warxan.ts
trade secret protection, and that it has independent
econonde value, despite claims that it is "h istoric in nature."
FirstEnergy draws comparisons to bidder identification and
price inforination in ppst-aucticm market monittir repvxts
that the Cortn-dssion has protected, despite being over
24 months old. FurtEw, F"ustEnergy states that it has
safeguarded this infoxmation by consistently moving to
protect REC procurement data contained nn any filings in
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tl-ds casa FirstEnergy next contends that the Companies
moved in a timely fasYsion to protaoct the REC procurement
daM and tteat C1CCs argument about failure to file a znotion
for protective order con.tempvraneously vnth the Exeter
Report is erroneous because the Compasdes did not file the
Facetez Repor^ Staff did. FirstErtcrgy continues that
releasing the proposed disallowance and interest amounts
contained in the information would enable anyone to arrive
at the confidential REC pricing data, given that the nurnber
of RECs is public. Further, FirstEnergy amerts that public
dissem3nation of the REC procurexreeytt data could lead to
the diaclosu.re of proprietary bidding strategies employed by
REC suppl.iers, ' Which could undermine confidence in the
market.

(8) Irt the Order, the Commission granted multiple pending
motions for protectirre orders and reviewed and affirmed the
attorney examiners' rulings on motions for protective orders
regarding REC procurement data appearing in the draft
Exeter Report, as vveli as various pleadings in this
proceeding di.scuss#ng the draft Exeter Report This REC
procurement data consisted of srapplier-identifying
inforn'mtion and p.rking Wortnation. As stated in the Order,
the Commission found that the REC procurement data is
trade secret irtformtion and its xelease is prohibited under
state law. None of the a,rgumerft advaEnced by f7CC or the
Environmental Groups pearsuade.s the Cdsrunni.ssion to
reverse its finding at this time. Further, the Ctsmrtission did
smodify the attorney qcaminers' rulings in one respect in
order to permit the generic ditsclosure of FES as a successful
bidder in the competitive solicstations, due to the wide
dissenct:'nation of this piece of znfcnrmatatm after an
inadvertent disc.iosure in the Exeter Raport. The
ConRntissioxr emphasized in making this findin& however,
ffiat speclfI.C information related to bids by FES, such as the
qi1a-nt1'tY and pIlCe of RECs coritaliled m such bids and
whether the bids were aCcepted by the Companies, would
corrtinue to be ccmfidential. Cozsequentiy, the Co=mtssaon
declines to further un-redact the Exeter Report as urged by
the Enviro=ental Groups, as thi^ would be inconsistent
with the Conmission s order. Order at 1I ].4. Eina]Iy,
.afthough the Envionmen.tsl Groups cor+.tend that the REC

-!-
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procurem.ent data should be public because it fixrthers the
goal of a fully functioning REC xnarket, the Commission
fincls that the opposite is true-that, if this trade secret
i.zrfcrrmatian was publiq, it could discouFage REC suppliers'
car:fiden,ce in the market and bnpede the functicm of the
REC rnarket.

Lurden of Proof

(9) In conjunction with several of its assignments of error, OCC
argues that the Comrnissiern erred in presuming that sevexaI
of FirstEnergy's management decisions to purchase RECs
were prudent. CCC contends that the Commission should
not have relied on In re Syracuse Horne i.Itils. Co., Case No. 86-
12-GA-GCR, Opinion and Order (Dec. 30,1986) (Sytzrcuse) for
the proposition that there is a presumption of prudence
because, in Duke Energy Ohur, Inc.,131. Ohio St.3d 487, 2012-
Ohio-1549, 967 N.E.2d ZQ1, at I2, the Supreme Court of Qhio
held that a utility has -to prove that its expenses have been
prudently incurred. Further, OCC argues that there is no
presmption of prudence when analyzing transactions
between affliiated cornpanies, citing Model State Fratcamls
for Critical Infrastructure Protectian Cost Recovery issued
by the National Association of Regulatory Cotnmiss,ioters,
as well as cases from other states. Additionally, OCC
contends that, 'assunring arguendo that there is a
presunrrptian, the Comuuission faled to apply it pi'oper13!
OCC expiains that the Conunisaion properly found ftt the
Exeter Report was sufficient evidence to overcome the
presumption that the Companies' decisions were prudent,
but then ienproperly shifted the burden of persttamon tn
other parties instead of FiErstEn,ergy.

5'imilarly, the Envirormnental Grvups argue #hat the
Commission unlawfully shifted the burden of proaf to
intervenors by apply.,tng a presumption of prudence to
Fi.rstpnergy's purchases. More specifically, the
Environmental Groups argue that the Supreme Cvurt of
Ohio un.equivocally dete.rmined in Duke that a utility bears
the burden of proving that its expe-ma were reasunable, and
that the Comrnission's finding that a presumption exists that
the Companies' m.anagment decisions were prudent is
ernoneocas in Iight of Duke. The Environmental Groups

-5-
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argue that the Cdmndssion s error led to erroneous decisions
that wrtain evideice was insuffirient to everoo,me the
presumption.

In its rnemorandwrn contra, FixatEnergy responds that the
Comniission used the coneet standard to detmnine the
prudence of the Comparties' purchases under Syrrxuse: that
the presumption of prudenr-e still applies to an affiliate
trargactlon and aCC has not present.ed any controlling
authority supporting otherwise; and that the Commission
did not zrdsapply the standards in 5yracuse.

(10) In the Order, the Commission acknowledged FirstEnergy's
argument that, although the Companies ultimately bore the
burden of proof in this proceeding, the Commi.ssion would
presume that the Companies' management decisions were
prudent, citing Syracuse, Opinion and Order (Dec. 30, 1986)
at 10. In Syracuse, the Coanmiasion found that "[t]here
should exist a presumptiicm that decisions of utilities are
pruden.t." Further, the Coirunissiari explained that "[tjhe
effect of a presumption of prudency is to shift the 'burden of
producing evidence' (or 'burden of production) to the
opposing pa`y- Wh* the 'burden of persuasion' ^ar
'burden of pxoof') generally rests throughout a prooesding
on the same p", the burden of producing evidence can
s3iift back and forth." Although C)CC and the
Envixomnezatal. Groups claim that the Contntissivn should
not have relied on 5ptacuse in light of the Supreme Court
decision In Duke, the Coir►misszan does not find that the
Conumission order and Supreme Court decision are
mcons;ist.ent. Notably, the Supreme Court discussed the
utifity beanrtg de burden of proof in Duke and did not
dzsouss the burden of produrtion.. For the reasans set forth
in Syracuse, the Commission f'mds rhat there is a clear
distirrction between the burden of pxaof and burden of
produrtion. Further, to the extent the burden of production
was not dLwussed in the Commission proceedin.gs or
5upreme Court decision in Duke, the C.ommission notes that
it is not the duty of the Commissfon or the Court to sua
sponte raise issues that are not raised by any party to the
proceeding. CConsequentip, the Commission declines to find
that the Supreme Court decision in Duke implicitly

-Fi-
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overruled Cornrnissim precedent regardiztg the burden of
proof as set forth in Syraacae

Finally, although OCC contensjs that Model State Protocols
and cases from other states have found that transactions
with a€€Jliates should not be afforded a presumption of
prudence, the ComFtLission emphaszzes that this authority is
not controll.ing on the Cvmrnission and the Coxrunission
declines to adopt thfs doctrine at this tzme. Consequently,
the Coxnmissi.on denies C1CC's application for rehearing on
this issue.

Prudency of Qsts Incwtred

R....EP1. RFP2, RfP3 (2010 Vintage I^ECs^

(11) In its application for rehearing,, OCC asserts that the
Conurtissioxt erred in finding that the Companies should be
allawed to recover costs related to the purchases of 2009,
2010, and 2011 in-state all renewables RECs acquired as part
of the August 2{)09 and October 2009 R,FPs, and 2010 in-state
all renewables RECs acquired as part of the August 2010
RFP.

(12) Regarding the August 2009 RFPr OCC specifically asserts
that the Comunission should have disallowed costs related to
the 2009 and 2010 in-state all renewables RECs purchased in
that RFP because the prices were unreasonable based on
market information on all renewables RECs from amunnd the
country; because FirstEnergy should - have filed an
app3ication for a force marure based on the prices of the
RECs; and., because FirstEnergy would have had su£ficient
time to acquire the necessary RECs if the force majeure
applicabn was denied. Further, OCC asserts that the
Carnrnission ersed because it did not make a specific
determination of prudence to support its auowance of cost
recovery, which OCC alfeges is required under RC. 4903.04.

OCC argues that the ConuTussion erred in faifing to find that
the prices paid by FirstEnergy were unreasonable based on
available market information from aU ren.ewabJ,es markets
around the county. C7CC supports tts conclusion by poinitng
out that the auditor founci the prices paid for 2009 in-state all

_7-
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renewables RfiCs exceeded the pz#ces paid anywhere in the
country, even in other states' nascent znarke€s, and similar
iesbanony was presented by OCC witrteas Gonzalez. OCC
argues that there is no bam ta coxwIude that OhLds
requirements would drive prices to levels unseen anywhere
else itt the country. OCC further argues that the
Commission erred in relying on. FirstEnergyrs argument
comparing prices utilities paid for solar RECs in other states
with the prices it paid for all renewables RECs in Ohio
because it is widely recognized that solar RFCs had an irritial
price point far higher than all rex ►ev+rabtes RECs.
AdditiEmaSly, OCC argues that the Cammission erred in
relying on the auditor's conclusion that the RFPs conducted
were competitive and the rules for determinin.g wirtning
bids were applied unifornly. OCC cancludes that the
Comrnission erred :n finding that the record lacked evidence
from which the Companies coczld have deterrnined that the
bids received for in-state al1 renewables R£Cs in the first
RFP were exces.sive.

Further, OCC argues that the Conunission erred in finding
that FirstEnergy was not required to request a force x;najem,e,
because the RECs were exorbitantly priced and, therefore,
were not "reascmably avadable;" and 'in finding that
FirstBnergy was excused from filing a force rtaeure request
because the Companies woWd not have had tiate to acquire
RECs if the request ha€ beezi denied. OCC argues that the
Comntission oversta:ted the Einw F'̂ rstEnergy had to rebid
the RECs -argumg that the compliance period for the 2009
RLCs was extended t.hrough the end of Matrh 2010. OCC
also contends that FirstFnergy had four months to file a
force majeure application for the 2010 RM. Finally, in this
assignment of error, OCC argues that the Cammission erred
in failing to make a specific determination of pruderce as
required by R.C. 4903.09 to support the Commission's
allowance of cost recovery from customers, but uwtead
finding that the Companies` actions were "not
unreasonable."

Regarding the October 2009 RFP, OCC specifically argues
that the Commission shouId have disallowed costs far the
same reasons argued above as to the August 2009 RFP, and,
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additicma.lIy, because ad.di'tional RBCs were bid in to the
October 2009 RPP, which OCC contends indicated a quickly
expanding REC market aCC also contends that the
Compa.nies' pu3rc.hase of 2011 in st-ate all reskewables RECs at
this time may have been part of a laddering strategy but was
unreasonable because the Navigant R".rt predicted that
the market would remain constrained through 2010.

Regarding the August 2010 RFP, QCC specifically argues
that the Comniission again should have disallowed costs for
the reasans set forth as to the August 2009 and October 2009
RFPs. ©CC additionally asserts that the Conuniasitn should
not have relied on the. havigant Report concerxing this
purchase because that report was released ten rxtionths prior
to this purchase and record evidence, fncludh-ig the
Sp8ctrorneter Report and market prices around the county,
indicabed that the market was changing.

In its memorandum contra, PirstEnergy argues that the
Cornpanies met the applicab:e burden of proo£, and the
Commissfon's Order pemittgng Firstpnergy to recover costs
related to these RgF's was corrrect. pirstErtergy points out
that the ComndsWon found the Companies' laddering
strategy was reasonable; the purchases were prudent as
information on market prices or future renewable eiergy
was generally unavailable; force rnajeure relief was not a
legai alteroative; and there would have been little time for
the CompaFraes to sfllicit additional RTCs if a force majeure
application was rejected.

FirqtEt*rgy contends that the Companiesr purchases of
in-state aIl renewables RRCs in the second RFP were
pru.dertt. More specificaIly, FirstEnergy contends that
overv►►h€fming evidence suggests that the market for in-state
all renewables RECs in 2009 was constrained; that the
Companies had no knowledge that the rnaJrket constraint$
would end at the close of 2010, sirtice Navigant's
snemorattdum did not discuss any period beyond 2010; and
that there was uncertainty in 2009 and 2010 as to what the
market would be like in 2011.

-9-
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because the Companies had no data to suggest that the
market was tistpr'ovirg; i^he Spectrmeter Report touted by
OCC was merely broker data that did not retlect ac1ial
transa.ctions or volumes of REC.a; force ntajeure was not a
legal opttiM and, there wauld have been no ti.ezw to prvocssre
the neeoessary RECs prior to the end of the contpliawe year if
a force majeure determination was denied.

(13) Initially, the Commission emphasizes that Rider AER was
created by a stipulation that allowed the Companies to
recover the "prudently incurred costfsj of" renewable
energy resource requireimit,. See In the Matter of the
Application of Ohio Edison Ca, The C1m1.and EIec. Tttuminating
Co., and T7e Taiesfo Edison Co. fnrAudz. to Estab#rsli a sfd. Serv.
Offer Pursuant to R.C. 4926,143 in the Fm►rn of an Elec. Sec. Plan,
Case No. 08-935-EL-SSO, Stipulation and Recommendation
(Feb. 19, 2009) at 10-11, Second Opinion and Order (Mar. 25,
2009) at 23. Turning to OCC's application for rehearing, the
Cammissian thoroughIy addressed in the Order the issues
raised by QCC in support of de,se assignments of error.
Notwithstanding OCC's ciainm, the Coanniission thoroughly
considex+ed the facts and ci=mtances of each transacticm,
based upon the evidence in the record in this proceeding.
Order at 21-24. OCC contends that the Commission Eailed to
adequately set forth the reasom for the Commission
deterrnirra(irnn that recor•ery of the costs of the RECs

.obtaizted through the August 2t1D9 RFP (RFPI) and dte
October 2009 RFP (RFPZ) should be allowed. However, the
C'.onmtissitton clearly set forth in the Order our finding that
tbe Companies met their burden of proof for recovery of
these costs based upon the evidence in the record. We noted
that 2OD9 was the first compliance year under the new
alternative eztergy portfolio standard requirement. Order at
21, 24. The Cvnzmission determined that, with respect to
both the August 2009 RFP and the October 2009 RFP, the
evidence in the record demonstrated that the Ohao
renewables market was still - nascent and tbat reliable,
tx'ansparent niformatian regardmg market conditions was
not generally available (Co. Ex. 1 at 22-25; Co. Fx. 2 at 28;
Exeter Report at 12, 29; Tr. iII at 569-570, 572). Order at 21-
22, 24. In fact, the auditor conceded that there was no
reliable available data at the time of the 2009 and 2010 RFPs
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on REC prices for ur state alI renewable RECs (Tr. I at 80). In
additicm, OCC's ciaim that the Corxentissism erred in finding
that the REPs were tcrtnpetitive and that the rWes for
dEtertnining that the rules for deWrntining wiruting bids
were applied uniformly elides the tesl3znony of oCC's own
wi.tness Gmx.alez, who agreed that dte process was desigrted
to obtain a competitive outcome, that the solicitations were,
in fact, competitive, and that the process was designed to
select the lowest price bid ('I'r. III at 566-567). Moreover, the
Commission determined that the Companies had embarked
cm a"laddering„ strategy, under which the Companies
would spread the purchase of RECs for any -given
compliance year over multiple RFPs (Co, Ex. 2 at 21), that a
laddering strategy is a connnan strategy for the proc'uremen,t
of renewable energy resources and other energy products
(Tr. I at 150-151) and that there was no evidezroee that the
laddering strategy was flawed or implemenfed in an
unreasonable ma,ruw for the August 2009 R>"P or the
October 2009 RFP. Order at 22, 24.

Further, the Cornmission rejected arguments that the REC
Prxe.s paid by the Companies were unreasonable based
upon market i[xdormation from around the country, roting
that the xeeord demonstrated that other states had
experienced signzficantly higher prices in the f'irst few yem
after the enactrnent of a state renewable energy poxtfolio
standard and that the prices paid for the RECs were within
the range predicted by the Coznpanies' consultant (Co. Ex. I
at 35 3T, 515Z- Exeter Report at 31, footnote 17,' Tr. I at 195-
197). Order at 2I-22 FirstEnergy witness Bradley also
testified that REC prlces from one state are not directly
comparable to another states because each state may define
differently the types of resources eligible to create a REC and
the Iocaticm in which the REC may be generated (Co. F.x I at
52). Differences in whether RECs may be gererated in one
state or in a n€unber of states creates a wide disparity in
prices for RECs (Co. Ex. I at 51). In addition, FirstErLerglr
witness Earle testified that, when there is scarcity of supply,
prices can greatly exceed the cost of production and ffiat
scarcity of supply can often happen in nascent markets
where there is a sudden increase in demand without
matching supply becoming available, as happened in the
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Ohio in-state all renewables market in 2009 and 2D1O (Co. Ex.
3at11).

With respect to the axguments raised by QCC regardiitg
FirstEnergy's vbhgatim to file a force majeure application
following the August 2D09 RRFI', OCC m.isrepresents the
Order regarding the amount of time available for
FirstEnergy to solicit 2009 vintage RECs in the event that t-he
Comrnissictn denied an application for a force majeure fRed
after August 2009 RFP. OCC complains that the f3rder
suggests that the Comparties would only have until the end
of M to conduct another solicitation for RECs rather than
the filing deadline for the 2009 compliance year of ?Viarch 31,
2010. However, the Commission made no such stateutent.
In any event, there is no evidence in the record that
additional vintage 2009 RECs would have been available in
appreciable quantities for a solicitatian held in the first
quarter of 2E11CY. Otherwise, OCC has raised no new
arguments in its application for rehearing, and the
Comrimigsion fully addressed this issue in the Chder. Order
at 23.

In addition, OCC clauns that the Cammission should have
disaikrwed recavery of the cots of vmtage 2011 RECS
procured through the CktDber 2009 RFP (RFP2). However,
kn the Order, the Cornnissian rwted that this purchase was
part of the Compani& laddering strategy and conatituted
ordy 15 pervent of the C=n.panies' 2011 compliance
requirement (&eter Report at 25). Order at 24. OCC argues
that this Iaddering sfrafiegy was unreasonable based upon a
comparison with the acLual weighted cost of vintage 2011
RECs purchased through RFP6 in 2011 and based upon the
prkea of RECs m other states. However, prudence must be
determinPd based upon ,inforrnation which the CAmpanies
knew or should have known at the time of the transwtiaon;
FirstEnergy had no way of ki^ in October 2009 what
the actual weighted cost of vintage 2011 RECs pctrrhased
through 2011 would be. Moreover, the Commission has
already rejected arguments that REC prices paid by the
Companies were unreasonable based upon market
information from around the country, givfn. the cliffereatces
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in types of resources eligible to create a RFC and the location
in whkh the REC may be generated {Co. Ex. I at 52}.

QCC aiso asserts that the Commission should have
disallowed recovery of the costs of vintage 201O RECS
procured th.rc3ttgh the August 2010 RFP (RFP3). In addition
to reiterating argsxrnents raised with respect to the August
2009 RFP and the October 2009 RFP, OCC contends that the
Commission should ignore the market report prepared by
Navigant Consulting foiiawing the October 2009 RFP
(Navigant Report). OCC contends that the Conrnission
erred in relymg upon the Navigant Report because it was
prepared ten months before the August 2010 RFP and
because there was a SpPttromete.r Report published showing
dramaticalIv lower REC prices ({)CC Ex. 15, Set 3-INT-2,
Attachment 25; Tr. lI at 493). However, the evidence in the
record indicates that the Spectrometer Report is of limited
value because the Spectrometer Report does not report
aduai transactions and does not contain the voiumes
available broker prices indicated in the report (Tr. 11 at 492).

Accordingly, the Co=mis,sicrn fincls that mbewuig on these
assignments of error should be deWed.

R F 1 V ta RECs

(14) In its application for rehearing, FirstEnergy argues that the
Order unreasonably found that the Comparues failed to
meet their burden of proof ttra.t purchaaes of 2021 in-state all
renewables RECs in 2010 were prudent. FirstEnergy
sapports its assertion by cla3ming that the Comrnissitm erred

in finding that Navigant's projection that the canatraixzed
rnnket would be relieved by 2ff1, as weu as the preserwe of
more than one bidder, were remros nut to pu.mi ►ase 2011
lr,state all renewables RECs in 2010. In ccm.trast,
)"1rstEnErgy d.ai11s that there was shll sigmficaYtt u]tcel't3liity
in 2010 about the 2011 market conditions. FirstEneergy also
ciainms that the Companies did advise the Cannmission that
the markets for irE-state aU renewables RECs were
constrained. Further, FirstFr€ergy claims that the
CoxruxUssioM erred in finding that the negotiated price for
ceftin 2011 in-state all renewables I{FsCs purchased in 2010
were unsupprrt4 because the bid resulted directly from

_13_

OCC Appx. 000059



Attad+.Enent 2
Page 14 of 33

1I-520I-EL RUR

the campetitive RFP process and then ia lower price was
garnered in order to save customers momy. Finally,
F'̂ .rstEnergy contends that the Commissirut eised in finding
that the Companies could have requested a i-arce majeure
det+en-dnarion in order to excuse their 2011 in-state all
zenewwables RECs Qbligation on the basis that R.C.
4928.69(C')(4) does not pernut a force majeure determination
based on the cost of RECs.

In its memorandtmz contra FirstEmrgy's application for
reheazing, OCC contends that the Commission should reject
FirstEnergy's claim that the Commissi.on erred in finding
that FirstEnergy knew that market constraints were coming
to an end in 2010. OCC points out that the Comrnission's
review of the market evidence was reasonable and
FirstEnergy failed to produce evidence otherwise. OCC also
contends that the Comcnission properly determ.ined that
FixgtEnergy failed to advise the Cozsunission as to the extent
of market constraints and the impact on REC pricea. OCC
next argues that the CarntzEission properly detennined that
the negotiated price in the third RFP was not reasonabie,
despite the inifial bid price being ft result of a contpetitp.ve
prmcurement, as a competitive procurement will not
necessarily produce a competitive outcome. Next ooC
contends that the Camm#asion properly disaHovwed costs of
certain RECs pttrchased in the third RFP on the basis that
F'irstEnergy could have filed for a force majeure
determinatiom, as C.ormnission precedent demonstrates price
is a component in debermining whether RECs are reasonably
availabie, the rules of statutory constru.c#iem, establish that
price is a compottenty and Ohio law provides more
pTotectian than just the three percent cost cap. Finally, O^,̂ C
contends that FirstEnergy is wrong in arguing that the
Cmnmission erred in reducing the amount of the
disallowance by the amount paid to a second bidder.

(15) The Commisaion finds that the record fully supports our
deterrniriation in the Order that FirstEnergy failed to meet its
burden of proof that the purchases of the 2011 vintage RECs
through a bilateral negotiation following the Augixst 2010
RPP were prudent. FirstEnergy claims that the Cormiission
erred in futding that Navigant projected that the constraints
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in the in-state all renewatles market would be relieved by
2010. However, FirstEnergy's claims are rust supported by
the testimcuty of its own witnesges in this proceeding.
FirstEn.ergy wit<tess Stathis testafied that< at the time of the
August 2[)10 RFP, "z:ew isformation" was available to the
Companies "far the first ffine" (Tr. II at 368). According to
the witness, this new informatian consisted of three facts:
First, there was a second bidder in the auction. Second,
Navigant had identified a period of one-year of constrained
supply, and that period was close to ending at the time of
the August 2010 RFP. Third, the Companies Iearned that the
other Ohio electric uti.lities were meeting their in-state
benchrnarks, indicating that the market was possibly
beginning to expand. (Co. Ex. 2 at 35; Tr. II at 360, 369-370).
I'i1e witness further exptained that these three facts were
interrelated, testifying that "the new supplier observation
was aho consiste,nt with the upcoming expiration of the
12 anonth constrained supply time frame that the October
2009 Navigant rrarket report had identified almost a year
earlier" (emphasis added) (Co. Ex. 2 at 35). Likewise,
FirstEnergyr witness Bradley claimed that time was on the
side of the Companies if the bilateral negotiatiotrs faAed to
reach an agreed price (Tr. I at 205). Based upon this
testimony, it is clear that the Compames should have known
arK, based on the record, actually knew, that the constraints
in the in-state all renewabies market would be relieved by
late 2010. The Conmiias3ion furttier notes that, although the
Commission did find that the Companies' laddering strategy
was reasonable, the Connnission also determined that the
failure to execute that strategy property was unreasonable.
Order at 26.

Further, the Commission finds that the evidence in tNs
proceeding supports tte Conunissiori s detexminatiott that
th,e negotiated price for the viniage 2011 RECs was
unsupported by the record. Order at 27. FirstEmergy rWies
upon the fact that the result of the bilateral negotiation was a
lower prke than the arrtount originally bid in the August
2010 RFP, claiming that the RFP was Carnpetitive. However,
the record detnozkstrates that the Companies properly
rejected that bid based upon the new infonnaticrn regarding
market conditions (Co. Ex. 2 at 35-36; Tr. I at 369-370).
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Having properly reiected the bid, FirstErxergy cannot now
cIaim that the bid price was reasonable and, therefore, any
agreed price below the bid prke was reasonable. The
Companies bear the burden of proof in thi.s proceeding, and
F'̂ zstEnergy did rurt presmt any testimnny demonstrating
that the actual price agreed to for the RECs througlt the
bilateral t►egntiation was reasonable.

With respect to FirstEnergy claim that the Coxmnission erred
in finding that the Compaudes failed to advise the
Comnvssi.on of snarket constraints in the Companies'
altern.ative energy resource plan filed on April 15, 2010, in
Case No. 10-506-p.L-ACP, the Commission acknowledges
that the Companies made va.gue references regarding the
lirrLited availability of renewable energy resources.
Howevm the Companies qualified that statement by stating
that this was true "prrr-tfculrtrty for satar rerteusable energy
resources" (emphasis added). FirsiEnerg,v followed these
staterinents with detailed znformation regarding the amount
of solar energy resources installed in Ohio. This detailed
information regarding installed soi.az capacity was already
known to the Comxn.iwon because the Comparties had
preeenFed the information to the CotnmissiQn in support of
thea force rnaleure fging for theiar 2009 solar rexiewable
energy resource obligatim which was gTan.ted by the
C.ommissiore on March 10, 201[?. In re FirsfEnerg^y, Case No.
091-1922-EL-ACP, Finding and Order (Mar.10, 2010) at 2-3.
8y contrast; the altmative energy resource plan omitred
detailed ixfomwtion known to the Campanies, indudi,ng
that supplv conditinns for in-state aI1 renewable energy
reacmxm were marked by few wiliing and cerfified
suppi,i.ers, that there were maior uncertamties with respect to
econtsmic eoniitioz4s that could support new renewable
project developrnent, and that credit conditions corncerning
finarxing for new projects were a signif'scant limiting factor
(Co. Ex. 2 at 40; Tr. fI at 426). Further, lnrst Energy witness
Stathis conceded that these factors were sigztifxcaut and that
these factors were impediments to the Companies'
compliance with the renewable energy requirements ('I'r. iI
at 426427). Order at 26. Final.ty, the Companies failed to
report that, although the ma.rkets were constrained,
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Navigant projected that the corsu-aitrts would be relieved m
Iate 2010 ((,+o. Ex. 2 at 35).

F=tPnergy fizrther contends that there was no connection
betweext the failure to report any rnarket condition and the
Companies' knowledge about market conditions or the
dedsion to purchase 2011 irr-state all rerrewable energy
resources in 2010. However, the Cornmiss3tm notes that the
auditor has clairxied that the Companies should have
consulted with the Commissian regarding the bids received
for in-state aII renewable RECs although the Cornpanies
were under no staiutor.y obligation (Exeter Report at 32). In
this mtan.ce, the Commissicrn deterrziined that the
Companies failed to report the market constraints when the
Companies were under a regulatory duty to do so u-nder
Ohio Adrn.Code 4901:1-40-03. Order at 36.

With respect to the filing of a force majeure application, the
Cornpanies contend that the Conmmissivu had ailready
rejected the use of force majeure when prices are too high in
the ru.tema2cmg nxriplemennting the renewable mandates
c€mtained on Am. Sulb. Senate Bitl 221. However, the
Company misreads booth the sssignment of err€n raised by
The Dayton Power and Light Company (DPSzL) and the
Commission's Entry on Rehearing rejecting the assignmmt
of en'or. Notably, DP&L did not raise its assigxunent of error
with xespect to Ohio A.dm.Code 4901:1-40-06, which governs
fcsrce majeure deberrninations; inistead DP&L raised its
assignment of errar regarding Ohio AdmCode 4901:I40-07,
which ix€rplenwnts the three percent statutory cast cap.
Further, DP&L sought a third mecha,zusm, the provfsion for
a waiver in the cost cap rule of the renewable energy
benchrnarks, in addition to the force majeure determination
and statntory cost cap. In rejecting this proposed third
mechanisrrt, the Commission correctly pointed out that R.C..
49Z8.64 provides two, and oniy two, prcrv:isions by whic.h an
electric utility or eleclrfc services company may be excused
from meeting a required be-nckmark: a force majeure
determination or reaching the statutory cost cap. In re
Adapfion of Rules fvr Atterna#ive and Renewabte Energy
T'ecirmlvgy, Resources, and Climate fLeguiatiom, Case No. 0$-
888-E1 -ORD, Entry on Rehearing Oune I7, 2009) at 21. The
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Coinmissitm never said that price was not a factor in
determining whether ttECs were reasonaWy available in the
market as part of a force mayeure determinatzon, and there is
nothixtg inwonsistent between the Entry on Rehearan,g and
thediiscussicros of force nnajeure determinatians cbntained in
the Order. Order at 23, 27-28. Otherwise, the Cnmmissioxt
^'ir^ds that the Ccunpanies have raised no new arguments in
their application for rehearing with respect to their failure to
seek a force majeure determiriation-and that the Corrniwssian
fully addressed those arguments in the Order. Order at 27-
28.

Accflrdingty, the CAamission finds that rehearzng on khis
amignment of error should be denied.

(16) pirstEnergy further contends that the Order unlawfully
requitres the Companies to refund money coliected under
duly authorized rates. In support, FirstEnergy relies on the
holding in Keev drudust v. Cincinrurti & Suburban T'et. C.v.,16b
Ohio St. 254, 257, 141 NE.2d 465 (1957), that Ohio law
prohibits refunds of money collected through rates
approved by the Oonanission. f=urther, FirstEnergy argues
that the rates at issue are distinguished from the situation in
Rrver Gas Co. v. Pub. Lt'fiil. Comm., 69 Ohio St.2d 509, 433
N.L.7-d 565.

Similariy, ir► its application for rehearing, AEP Ohio argues
that the Order is unreasonable and unlawful to the extent
the C.cmmussron concluded that the prohibition agamst
retmactive ratemaking oniy applies m traditional base rate
proceedings. More spec;ificaliy, AEP Ohio argues that the
Corn.mismon overmates i#s authcncity to retmactjvely adjust
rates in the Order to any case that dow not involve a base
rate proceeding. AEP Ohio states that it takes nv position on
how the bar agaittst rstroactive ratenuLking applies to the
facts in the current case, but reye:ests rehearing on the legal
conclusions relied upon by the ContmissErnj that AEP Ohio
argues contradict established precedent under Keco.

In its mernorautdurrt contra FirstEnergy's application for
rehearing, Nucor argues that crediting any disalloinred costs
to Rider AER does not constitute imperrrt;sstbie retroactive
ratemaking Nucor initially argues that, although
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F'^rstEn,ergy argues this case is distinguished from River CYus
because Rider AIIt rates were. approved and were filed with
the Commission at least 30 days in advance to taking effeck
it would not have been possible to conduct a meaning#ul
review or analysis of Rider A,ER costs in 30 days. Further,
Nucor points out in response to FirstEnergy's argurnent that
there was no statutory authority for the Conunission to
order a disailowance that the Commission has broad
authority to approve an FSP with automatic inreases or
decreases in any component under R.C. 4928.143(B)(2)(e), as
well as authority to establish an automatic REC recovery
rider that may be adjusted to account for imprudently
incurred costs under R.C. 4928.143(B)(2){e}. Nucor aiso
notes that Columbus S. Pawvr Co. v. F-ab. Lifil. Cornm.} 12$
Ohio St3d 512, 2011-C3hio-1788, 947 1V.E.2d ^" , can be
dis^gciisf►ed from the case at issue because it was
addressing an ESP rate plan that went through a fix]] and
extensive ratetnaking process before the CoFnmissim prior
to approval of the rates. Fi.naIly, Nucor points out that
variable pass-through rxdm such as Rider AER are cammcm
in recent utility SSO rate plans, nmy of which have true-up
or reconcil.iatioat components to allow the utility to pass
over-recoveries or ux3dcr recoveries frcme prior periods
through to cu.stcY7rnexs in subsrquent rider adjust3nenfis.
Nucor nates that, if FirstEnergp's argument in this case on
retroactive ratema,kixtg prevails, it is unciear whether any of
these reco3uilaaticut riders may continue to be used in utility
rate plans.

In its memorandum caritra FirstEnergy's application for
rehearin& OCC argues that the Comunission's decision did
not c.onstitute retroactive rateinalcin&. More specificaUy,
OCC argues that the process of quarterly hlinp and
adjustments in prudence review and true-up P^^p is
a standard mechanism used by the Carnxnission to true up
actual costs without delay in implemen.tin.g new rates for
subsequen.t periods. C)CC points out that utilities bene#it
from this aextomatic ad}ustment mechanism by sllowir;g new
rates to go inta effect without wai#ing for reconciliation-
and that, if review of such variable rates was retroactive
ratemaking, pradence review of such rate:s would be
meaningless, while utifities would receive a11 the benefits.
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OCC pofnis out that, if Fitrst&nergy`s UV=Mt prevails on
this issue, the Comxnissicsn must immediately under. take a
review of its ssngle`mue ratenraking regtrJ,atiom and limit or
elirnina.te themy as thcy would cause utilites to be judgment
prcxsf to claims of imprudence. OCC also asserts that the
Comanlssivn properly relied upon .Rraer Gas for the
prcrpasition that retroactzve ratetna.king doctrine does not
apply to rates arising from variable rate schedules, and that
the Stipulation in FirstEnergy's ESP. expressly provided th.at
only pnxdently xncurred costs would be recoverabie from
custorners. Further, OCC argues that AEP Ohio's requested
clarif'uation of the Order is rn.isplaced and unnecessary in
the context of this proceeding and the Comntission should
deny the request.

-24.

In the Order, the Coxnmission found that Rider AER was
akin to a variable rate schedule tied to a fuel acqustir ►ent
clause and, coaEtseyuentlv, under River Gas, did not implicate
the retroactive ratemaking doctrim set forth in Keco. The
Coaunission is not nciw persuaded that Keco applies by
Fi.rstEn.ergy`s arguments; however, in light of RirstEnergy's
a.rguments, the Connmtssion will further explain its decision
in the Order.

In Kew, the Supreme Court of Ohfa addressed the issue of
retroactive ratemaking and held that ratft set by the
Cam^n are the lawfu# rates until such tin-ie as they are
set aside by the Supreme Court. Thereafter, in River Gas, the
Court clarified that there may be situations involving utitity
rates where Keev does not apply, namely, where the
Coxnmission's actions do nat evnsttute "ratenuhing" as that
term is customarily defined. One such situatiM the Court
held, would isdude variable rate schedules under the fuel
cost adjushnen# procedure. The Court explained that these
rates are distittgWshahle fro-rn traditional raternaking
because they are "va.ried without prior approval of the
Comunission and independently from the forrnal stataKwy
raternaking process." River Gas, 69 Ohio St.2d at 513, 433
N.E.2xl. %8, The Court held that this type of variable rate
sclhedule does not constitute ratemakittg iri its usual and
custoniary smse. River Gus a t 5I3. The Court also noted that
it made this finding notwithstanding the fact that the
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Commission could refuae to pe7rnnit a.flaw-through of gas
cost under certain prescribed conditinrm River Go at 513.

The Court went on to hold in Rmer Gas tha.t, even if the
Commi€saaon had engaged in ratemakingr the raiernaking
was not retroactive. River Ga„q at 513-514. The Court
exptained that Keco involved a situation where a consumer
sued for restitution for amotutts collected under a
Commission-appro+ved tariff later found to be unreasonable;
whereas, in Rizaer Gas, the Coirurdssiot; found that, in
calculating costs that may be recovered prospectively from
customers, it was appropriate for certain refunds to be
deducted frorn the costs. River Gas at 513-514. The Court
also pointed out that the purchased gas adjustment clause
was still included in the utility's current tariffs. Rizser Gas at
514.

Tbereaftex, the Supreme Court revisited Keaa in Lucas County
Commissioners v. Pub. tlfii. Corm. of Ohio, 80 Ohio St.3d 344,
6861V.Fs.2d 501 (1997). Lucas County involved a C.arnmis,siorc-
approved pilot prpgram, which was alleged to be un}ust and
unreasonable. The Court found that #here was no statutory
authorization for ordering a rebate or credit and that Keco
barred a refimd fn thaf situation. Lucas County, 80 Ohio
St.3d at 347-348. The Court speified tha#, in Lucas County.
no mechanism for rate adf ustme.nt. of the pilot program had
been incorporated into the initial rate stipulation approved
by the Commission. Luaas County, 80 Ohio St:3d at 348.
Further, the Court pointed out that the pilot program had
been discontinued by the time the complaint was fited, and
that "there was sunply no revenue from the chaliengred
program agaimt which the ufidiries cocnmiWon couad
balance alleged overpayments, or againsf which it could
order a rredit. Abent such revenue, were the conarnisss'on
to order either a rdund or czedit, the commission would be
orderirzg jthe ErtiIityj to balance a past rate with a difierent
future rat+e, and would thereby be engaging in retroactive
ratemaidng[.1" Lucua County, 80 Ohio 5Od at 348-349.

More recently, in 2011, the Supreme Court of Ohio applied
Keca in Columbus S. Pouw Co„ 128 Ohio St.3d 512, 2011-Uhio-
1788. In this case, the Commirssion, as part of a fully-
iitigated electric security plan appIicationf set A.EP-01ties
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rates at a level irumded to pemnit the utility to recover 12
months of revenue over a 9-nimth period, in order to
compensate for a 3-month regulatory lag. The Cotxrt held
that this constituted mtroactive ratemalcmg beeauae the
Couunissicm was eswxtiafiy compensating the utility for
dollars lost during the pendency of Conmission
proceeedir►gs. Columbus S. Power Co. at 116,

Initially, the Ctmunission notes that FirstEnergy has cited
Columbus S. Powr Co. to support its assertion that, as al2 but
$4.9 zxtiilion of the disallowed custs have already been hxiiy
recovered, a refund is pxohibited because it would be
retroactive ratemaking. As pointed out by OCC, this
argument conflicts with FirstEnergy's argument made
during the audit proceeding in which FirstEnergy sought an
11-week delay in the hearing, which was granted, and, in
doing so, assured the Co:mxinission that delay would not
prejudice any party's interest. See FirstEnergy
Memorandum in Support of Motion to Modify Procedural
Schedule (Ott. I9, 20],2) at 3.

Purther, the C.on4rmisaion maintains that, under K= and its
lroMy, the reftacttive ratftmkin,g doctrm is not
implicated in this case because ft tS neither raternaking in a
c-cystomavr, sense as defined by the C-ourt, nor is it
retrnactive. As to the ratenaking basis, Rider AER did not
arise out of a base rate proceeding but is a variable rate
created by a aapulation that expressty providea that only
pruderntiy ^inc.^urred costs are recoverable. Further, the
periodic tariffs for Rider AER are due to be filed at such a
time (rnm month pxior tu talfang effect) that xio meaningfvl
opportunity is available for the Cflmrnissian to review them
prior to their coilection from cr.:atomers. While a one"month
period could perntit a cursory review of the arnvunt of costs,
it wvudd not provide a reasonable oppcutunity for review of
the prudenee of the costs and Comrnissiorr, approval or
dex^,iai of the costs. Thus, it was deariy never intended that
the Commission would fully review each variable rate prior
to it taking effect. Consequently, the Coaznvssion believes
that Rider AER is clearly more akin to the variable rate at
issue in 12iver G,as, which the Supreme Court fourld was not
rateznaicing in its customary sense. Further, as discussed in
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Lucas Caun#y, a mechanism for adjusiraer:t of the rate was
incarporated into the rate stiputaticxt approved by the
Cortuni,4sioi, in addition to the express provision that only
pruderttly inrurred, costs would be recoverable.

As to retroactivity, the Cvntmission sbvssw that rates
cantinue to be collected under Rider AER, whfch renuins
part of FirstEnergy's current tariffs. Consequently, the
situation is sinvilax to that in River Gaa, where the gas
adqustmeztt clause was stfll included in the utility's current
tariffs, and the refunds were merely deducted in calcuiating
prospective costs tc, be recovered. Further, Rider AER is
predsely the situation discnssed ' irt Lxseas County as not
implicating the retroact'rve ratennak.ing doctrine-- there
con tznuss to be revenue collected from Rider AER against
which the Commission has ordered a credit for prior
averpayments.

Einaliy, the Commission finds that the decisiori in
Columbus S. Amer Co, can be distinguished on several bases
from this case. Ixtiitially, contrary to the argumen.ts made byr
AEP Ohio and FirstEnergy, the Conultission clid not make
the blank,et assertl.on, ftt any and all rates cmated outaide of
a ban rate proceeding are not raternaknig. J.nstead, the fact
that Rider AER was not created as part of a bw rate case
was one of multiple factors that the C.mftssian took into
consideration in determinmg that this situation did not
constitute "raterrtaking" in its tradit'tcmal sense under
Supreme Court precedent. Further, the rate in Columbus S.
Pozwr Co. addressed an ESP plan that wem through a fuU
and exten,sive ratemaktng process prior to approval and dw
rates going irtto effect, which was much more afCm t+c3 the
€ormal ratem$king prvicess t}san the situation in Rider AER,
which ittvolved a smgle, variable direct pass-through rider,
which was subject to only 30 days possible review prior to
autonsati,cafiy taking ef€ect^ and, €urther, which contained a
pn rdertcy review coxttingertcy from its incepdon.

The Cornmissiot also notes that as pointed out by OCC, the
process of quarterly filings and adjustments in prudence
review and true-up proceedings is a standard mechanism
used bv the Cc}rxumissiory which is often a'benefit for the
utilities because it allows for implementation vf new rates
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without regulatory lag If this mechanism was_ retroactive
r.aiemaktng, the Commission would be fcxced to
imtnediatety elimhiate this mechanism, which is widely
used, including for numeroas xiders in FustEnergy's ESP.

(17) FirstF,nergy next argues that the Comrniss,ion's disallowance
of the costs of a1I but 5,000 2011 in-state aU renewables RECs
purchased as part of the third RFP was unreasonable
because the Corrurissian also detezmined that the
Companies' iaddering purchasing strategy. was reasonable;
and, because the Comrxtission used an uftset equivalent to
the price of the lowest bid price for 201I in-state ali
renewables RirCs as part of the third RFP, even though it is
undisputed that RECs were not available in a sufficient
quantity at the lowest bid price.

(18) 'Th.e Commission finds that FirstBnergy's arguments in
support of this assisnment of error should be irejected.
Although the Comrniasion did find that the Companies'
laddering strategy was reasonable, the Conun;sMon also
detemfted that the failure to exemte that strategy properly
was unxeasonable. In the Order, the Cflnumsion states that

jlln the Augiist 2010 RlP, Firsffinergy did not
execute its laddering strategy, which wvuld
have involved sp3reading- the REC pmchases
for anp given compliance year over the course
of muItipie RFPs. Here, however, FirstEnergy
chose to purchasre the entire remai,ning balance
of its 20II Cornpliance obligation (85 percent of
its 201I compliance obligation) in. this RFP and
reserved no 7011 RECS to be purchased in 2011
(Exeber Report at 25; Tr. iI at 4146415).

Order at 26.

The evidence in the recoxd demcnstraies that the
FirstEnergy laddering strategy entailed purchasing some
pmtiore of its 2011 compiiance obligation in the August 2211
RFF. FirstEnergy witness Stathis testified that:

REJS [FirstEnexWs Regulated Comm,odity
Sourcirtg group, whfch is responsible for
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p%curing power and rwzmble products for
the Compatties) ex}ected that it would hold
3 RFPs for aI14 rewwable products - one per
year. RCS betieved that the 2009 RFP wouId
seek 100% of 2009 compliarrce obligations, and
some percentage of 2010 and 2011; the 2DI0
RFP would seek the remaining percentages
-needed for 2(}1iJ compliance and some
additional  percentage of 2011; and the 2011
RFP would seek the residual percentrr8es, 3'er
pmcluct neecledfer 2011 cvmplicznce.

(Emphasis added) (Co. Ex. 2 at 21.)

Ntstwithstanding this laddeiring strategy, the Companies
purchased their entire remaining 2011 compliance
obligatiam over 145,269 RECs, which represented 85 pererit
of their 2011 compliance obiigatiori, in the August 2010 RPP.
Thus, instead of the plazuted three-step ladder, the
Companies completed the purrhase of vintage 2011 RECs in
anf.y two 3°teps. (Exeter Report at 25; Tr. II at 414415.) The
Comnvssion furF.her notes thak according to the record,
tYiete were three more RFPs in which the Companies coulci
have purchased 2011 vintage RECS: March 2011 (RFP4),
August 2011- (RFPS), and SepterribPx 2011 (RFl'6) T"be,t
Report at 21; Tr. II at 20). In fact, pirstfinergy ultitnately did
purchase addititirtal 2011 vintage in-staUe aII renewables REC
in the September 2011 RFP as required by the Stipalation in
FirstEneres second ESP; fluse vintaga 2(#11 RECS were in
excess of zts 20'11 carnpliance obligation and were purchased
at a sigRificanfly lower prica than the RBCs purrhased in the
August 20IO RFP (Exeter Report at 2$).

With respect to F"̂ rstEnergy{s argumecrts regarding the offset
price, the Commissinn explicitly noted in the Order that the
Companies had purchased vintage 2011 RECS at a
signi.ficantly lower price from a second winning bidder in
the August 2010 RFP. Further, the Order is clear that the
5,000 RECs actually purchased through the August 2010 RFP
was substantially fewer than the 145,269 RECs lmprudentIy
purchased through the bilateral negotiation. However, we
determined, based upon the lack of other options in the
evidentiary record, that the actual price paid for ccsmparable
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vintage RECs in the August 2010 RFP was the most
appropriate ofEset pzim to be used in deteruining the
disallowance. Order at 28. Nonetheless, the Connmi,ssxon
notes that our conclusion that the decision to purchase the
viEn#age 2011 RECs was intprudent and that recovery of the
costs of the vintage 201I RECs should be denied was not
contingent upon the deterrnination of an offset price. The
determination of the offset price was relevant solely to
detexn►ining the amount of the diaajlowance. In the event
the Comrntssion had ntrt been able to determine an
appropriate affftt price based upon ttte record in this case,
the Coxnmission would have destied recovery of the full
costs of the vintage 2011 RECs purchased through the
bilateral negotiation after August 2010 RFP Accordingly,
rehearing on this assignrnent of error should be denied.

(19) Next, FirstEnergy contends that the Uxder unrrnasanabIy
deterrmined that the r+elund of the disallowance commence
pYior to the conclusion of any appeals to the Supreme Couzt
of Ohio.

In its rnemowandum cm#ra Fxrst&nergy`s application €or
rehearin& OCC argues that F=tFnergy has faited to meet
the requkements to warrant a stay of the credit to customers.
In support, OCC poi.nts out that there is no strong hUahood
of modifying the Order, and FirstEnergy has fafled to naake a
suffirient arganent on this point; that FirstEnergy has faited
to dmnonstrate it wi2l suffer irreparable harm absent a stay,
but merely argues that it will likely suffer hama,; that
FizstEnergy has failed to dernonstrate a stay vvfll not result in
substantial, harm to othw parties, and that custonwW
reftutds would be delayed, which is particularly harrnfcd
because custnmers couid leave FirstEnergy's SSO in the
meantme and never receive acredit; and because flure has
been no showing that a delay in returning xnoney vwitt serve
the public istterest.

(20) The Ctimmissifln finds that rehearing on this assfgaiment of
errox should be denied. The Commission finds that the
ava.ilabiiity of a potential stay adequately protects the
Companies' interests. Nothing in the Order prerludes the
opportunity for the Companies to seek a stay of the Order
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fhozn the Coaunission or .bronn the Supreme C.anrt of Ohio if
the Companies can establiah that a stay is warranted.

Undue, Preferertce

(21) f.n its application for rehearing, OCC argues that ffie
Commissicm erred in dectin.ing to order an znvestigation of
whether Firstpnergy extended undue preferen.ce to FES.
More specificatly, C7CC argues that the Commission was
urcmasonable irt fstiding that tlwe was no evidence in the
record to support further investigation into FixstEnergy and
FpS' compPiance with applicable corporate separation rules.
OCC argues that, in fact, evidence in the record shows that
the pur+rhase of RECs frorn FF5 resuited from undue
preference because FirstEnergy knew that FES was a bidder
when it chose to purchase certain RECs.

Similarly, in its application for xeheazing, the Environmental
Groups argue that the Order was unreasonable because the
Conmission declined to initiate a corporate separation
investigation into FirstEnergy's r+elationship with its affijiate
Wmpany, FH% based on the Exeter lZeport. The
EhvirortmentaI Groups argue that the facts in this case and
the Carnmisston's abI#gation to fosber competitive generation
are sufficient for the Couanission to use its .inito#ive to
comanence a corpcrrate separeticm investigation under R.C.
4928.18. More specifically, the Enviro+tunental Groups argue
that the Commission erred in finding tEmt an investigation
was not warranted in part because the auditor did not
rerornmend further investigation, on the basis that the scope
of the auditors' work was designated by the Cosuxdssion
and did not indude explorateon of the issues of deliverables
related to corpora8e separation_ Fcxrther, the Environmental
Groups argue that, if the Czmmission initiated an
inves#igat'son inhs affizate transactic3ns, pa.rties would be able
to obtain discovery from FE5, which the FatvironmentaI
Groups argue could provide the informativn necessary to
debernline whether corporate separation vfolations occurred.
The Envimnmental Groups conclude that the Conunission
has an abligation and responsibjUity under R.C. 4928.02 to
launch a corporate separation fntrestiption.
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In its mx-moranduxn con.tram. FirstEitergy stats that there is
no basis or reason to conduct ar ►y f cirdwr investigation of the
Companies' procurmmts from 2009 thaaugh 2DI1. More
sPecificafl3'• Firstl^rgy urges that OCC's request overlooks
the fact that the CamFxeission already rulad that the
procurement of aI1 ItEC.s other than the 2011 in-state all
renewables RECs purcbased in the ithird RFP were
reaspna.ble. FirstEnergy contends that, if the Companies
made prudent purchases, then any affiliate transaction is
irrelevant and, if the Companies made imprudent purchases
that are disallcrwed, any affiliate transaction is irrelevant.
Consequently, FirstEnergy argues that there is no purpose
for further investigation. Further, FirstEnergy points out
tltat although C<CC argues that there was evidence of
inappropriate undue preference, the evidence clearEy
demonstrated that the process was unquestionably fairly run
to produce a competitive result.

Additionally, in its memorandum contra, FirstEnnergy argues
that the Environzn.ental Groups are incorrect that affiIiate
activities were not within the scope of the aodit; to the
cfln", FustFnergy poants out that the RFP authorized the
auditor to identify other i,ssues in need of fnvestigatiM and
that Exeter did, in fact, look at a##iliate mues as evidenced
lry data requess to FirstEnergy about its dealings with FES.
Further, FirstEnergy contends that none of the pardes ever
sought discovery from FES, even though its admtity as a
bidder was something ffiat these parties knew. F-lrstEitergy
next agues that the Envimnmental Groups fail to understand
that the RFPs were desfped fn such a way that qualified
suppliers did not know how many other suppliers
submitted bids, and that, oonsaquently, FES would have had
no knowledge that any of its bids would be the lowest bid.
Finally, FirstEnergy contends that, contrary to the
Enviranmental Grou}e asserbon, there is no basas for a
Comuvssion investigation as there is no eviderece that the
Companies provided preference to FES.

(22) The ConuniniQtt finds that rehearing on these assignments
of error should be denied. Neither OCC nor the
EnvirorunentaI Groups have raised any new argunmnts for
the Cosnmissian's consideration, and the Corntmission.
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thoroughly addxessed dxis issue in the Order. In the Order,
we noted tltat the Exeter Report did not recomntend any
further investigation on this sssue (Tr. I at 117-228). Further,
the Exeter Report contay.ns no evidence of an undue
preference by the Companies in favor of FES, or any c3ther
hZdder or evidence of improper contacts or comnultications
hetween the Carnpazues or ppS or any other party (Exeter
Report at 31; Tr. I at 114). iMoreover, the Exeter Iteport
specifically states that the auditors "found nothing to
suggest that the FirstEnergy Ohio utilities operated in a
martner other than to select the lowest cost bids received
from a competitive soficitation" (Exeter Report at 29). Order
at 29.

-fttuLM Three Percent Pxovisi„on

(23) In its application for rehearing, FirstEnergy argues that the
Order urdawful[y and vzereasonably held that the three
percent test set forth in R.C. 4928.64(C)(3) is martdatory.

In its applicatzon for rehearing, the Environmental Groups
also critic'im the Order regarding the statutory three percent
provision, arguing that the Com=tission urcxeasonabty
excluded price suppression eff" frorn its proposed cost
cap calculatlou, In support the Envirwmental Groups cite
the Commission`s reliance on evidence that price
suppression bemefits were subrctive and ddficult to
calcutate. The Environmental Gtsoups point out that, after
the Order was issued, the Comnlinion Sta€f issued a report
that the Envirorunentat Groups argue demonstrated that
price suppmssion benefits are objective and_quandfiable.

In its xxuemozaridum coritra, Nucor contends that the
Com.mission should a#firrn the methodology set forth in the
Order con,cerning the three percent cost cap. More
specifically, Nucor contends that the Coinmission praperfy
ru(ed that the three percent cost cap is mandatory; Nucor
contwerkds that FirstEnergy's argurnerct that the "need not
comply" language is d.iscretionary ignozes the context in
which those words were used-nameiy, that the statute itself
refers to the three perment test as a"cap" and because the
draf ters of S.B. 221 and the Cornnussion itself Have mzide
clEar #Itat the purpose of the three percent test is to protect
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custonters frpm significant incr+eases in their electric hiIls,
i~efther, Nucor poi,nts out that, nowhere in the
Comnussion's orders in In re Adoption of Rules frrrAtterrratim
pntd Rerrewctblt Erteegy 7`eckrcolagy, Rwaumw, and Ciitrraie
Regulatiom, Case No. 0I3-SOW-EIrORD, daes the Comrnission
state that the cap is discretivxory on part of the utility.

Further, Nucor contends that the Comrstission properly
excluded price suppression effects from the cap calculation
because neither the statute nor the Commissian's rules
con#empiate the incorporation of such effects. Further,
Nucor urges that it would be inappropriate to cortsider
Staff's Report on the effects, given that it was issued well
after the record in this case was closed, and given that the
Staff Report does not address the Coxnmission's key
concerns set #orth in the Order, including subjectivity and
difficulty in calcuIation. Furthex, Nucor points out that
nothing in the statute suggests the cap can be adjusted above
three percent to account for price suppression benefits.

In its menxorandum contra the Envixomnenta#, Groups'
application for rehearing, F3rstEnergy daims that the
Commission's fnrmuIa for the three pencent test is correct.
More speci#ically, FirstEnergy argues that no testunony was
heard at the hearing on how suppression benefits should be
dewririined; the Goldenberg Report observed that price
suppression benefits would be difficult to calculate; and, the
study proffered by the Environmental Grocips was released
after the hearmg in this case and partie$ have had no
opportunity to review the study's methodology or
assumptioxts. Further, FirstEnergy poin.ts out tlut tteither
the Companies nor any other infierwenars have had a
meaningful opportunity to respond to the study, rnaking
any adoption into #he record and reliance by the
Commission grossly unfair. Consequently, FintEwgy
argues that taking adniWstrative notice would deny the
Cornpanies any opportunity to explain or rebut the
un€or.tnatim as this case fs in its final stage.

(24) As to the Motion ta take ad.mb-dstratave notice, the
ConRmiss%on notes that the Supreme Court of Ohio has held
that there is neither an absolute right for, nor a prohibition
against, the Coznmissicm's taking administrative notice of
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facts that are outside the record in this case. Instead, each
case slwuld be resolved on its facts. The Court further held
that the Ccmunissian may take aduunistrative notice of facts
if the complauung parti.es have had an opportunity to
pxepare and respond to the evidwce and they are not
prejudiced by its intraductiom See In re FirstEnergy, Case
No. 12,-1230-Ei.-SSO, Second En&y on Rehearing (Jan. 30,
2013) at 3-4, citing C,anion Storage and Transf^r Co. v. Pub, i.Iiil.
Cmmm., 72 Ohio St.3d l, 8, 647 N.E2d 136 (1993), citing Allen
v. Pub. I.Ittlt. Comm., 40 Ohio St.3d 181, 186, 532 N.E.2d 1307
(1988). Here, with respect to the "Renewable Resources and
Wholesale Price Suppression" study, the Conunission finds
that pirstEnergy and the other intervening parties in this
case have not had an opportunity to prepare for, explain, or
rebut this evidence for which the Environmental Groups
seek administrative notice. purther, the record in this
proceeding has clcjsed and the Environmental Groups'
requests for administxative notice were made after
completion of the hearing and after the issuance of the order.
Consequently, the - Comrnissioxt finds that other parties
would be prejudwed by the .introductitm of the study and
the Comrnission denies the rnQtion to take administrative
notice for that reason.

Finally, the Cmmission notes that, m the Order, it declined
to interject price suppression bawf'its into the three percent
cap ca7culation on the basis that evidence at th+e hearing
indicaied that price suppression benefits are sub*f3ve and
diffimf to caicalate. Order at 3. The Comuniasian finds that
the Environmant-al Groups have preserrted no persuasive
a.rpments otherwise; consequently, the Commission dewes
the Enviraxunental Groupa' applicaticsn for .rehearing on this
issue.

f3r4 ft & Reort

(25) C3CC contends that the Commission erred in failing to find
that due p3ocess was violated when a reCoxnxnendation in
the c#"raft Exeter Report did not appear in the firol Exeter
Report filed in de docket after FiistEnergy objected to the
recQnunendation after viewi,ng the draft report; by fwihtg to
file findings of fact and written opirdons in accardance with
R.C. 4903.09 because a.recommendafion in the draft Exeter
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Report was not iiucluded in the final Exeter Repc3rt; and in
failing to rule that, in future cases for review of FirstEnergy's
Rider AER and offier utilities' alternative energy puzduLgm,
any comuentary on a draft audit by an efxtric utility must
be shared with other parties and other parties must be
provided with an opportunity to make substantive
xecorrunendatlons for the final audit report. More
specifically, OCC complains that, before the Exeter Report
was filed in the docket, FirstFnergy was provided with a
draft and requested substantive modifications to the draft
Exeter Report. OCC contends that it subsequently learned
that the draft Exeter Report had reeomtxertded that the
Cornmission disaUow FirstEnergy recovery of RECs priced
above $50, and that this reconmmendation did not appear in
the final Exeter Report filed in the doclCet. OCC argues that
this process was unfair to the other participants in dtis
proceeding who were not petmitted to review the draft and
provide comments. pu-r#her, OCC argues that the
Coinrnission shoadd have considered the recoxnrnendation
set forth in the draft Exeter Report that was ornitted from the
final Exeter Report filed in the docket, and tEiat the
Contimissicro should not pertnit a party to view a draft audit
report in any future case invcrlving an audit of a utility's
altetnative energy purchases.

In its mentorandum ccmtm OCC's application for rehearing,
Firstfirwergy contends that the audit process was proper and
should not be rnodified. PiratEnergy asserts that OCC has
no right to participate in a review of the draft Exeter Report,
trnltke the Corttpanie' opportunity to review the draft
report for aaulaCy a37.d ConfidEritialty, which was a pmCBSs

detafled in the Comrnission's IfFP in tftis case and per the
Coinaiission's usual audit RFPs. Further, FirstEnergy points
out that the draft report does not xepresent any coutdusion,
resuft, or zecommendation, because it is a draft. FirstEnergy
further notes that, once the report was final, OCC had all
access to it and was able to interview and cross-exarnine the
principal auditor. FirstEnergy next argues that OCC's
argument that the Commission violated R.C. 4903.0I by not
relying on informatkn in the draft report is nonsense, as the
statute does not require the Co.trumssion to rely on any
certain evidence in its findingg, and particularly not

OCC Appx. 000078
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mforntation contained in a draft that was not irrtroduced
into evidence.

(26) The Conunissiort finds that, altheugh OCC repeatedly
camplains that FirstEnergy was provided with a dra#t of the
Exeter Report prior to the Exeter Report being #iled, OCC
acknowledges that the RPP expiicitiy provided that a draft
would be provided to PirstEnergy for its review for
c4nfidentiality purposes. Indeed, the Camrnissiore notes that
the RFP specified that "[t]he Companies shall diligently
review the draft at.id.it report(s) for the presence of
information deemed to be confidential, and shall work with
the auditor(s) to assure that such infonnatfon is treated
appropriately in the report(s): ' Entry (Jan. 18, 2012), RFP at
5. Nevertheless, OCC claima that PirstEnergy's review of the
draft Exeter Report went beyond the scope of the RFP
because it requested substantive modifications and that the
dWt Exeter Report tad recorrnxiendeci that.the Consni,ssion
disallow FirstEnergy recovery of RECs priced above $50-a
xerornmendation which did not appear in the final Exeter
Report -- and the Commissiore erred ixt .faitiYtg to consider
this recorftmendatiom Initiaiiy, the ConrrfLskon notes tlat;
for whatever reason, the auditcrr chose not tcf make this
reconrnendatian in the final Exeter Report; consequently,
the Commission does not cmsider this to be a conclusion or
reconamendation of the auditor. FurFher, the Corttniission
notes that the RFP expressly provided that "jn]either the
Carnmissaon nor its Staff shall be bound by the auciitor's
ccndusiors, or recvmmendations." Entry ()an.1$, 2t?12}. RFP
at 2. Tbus, even if the reccarnimendation in the draft Exeter
Report appeared in the final Exeter Repart, the C.un-,m9ssion
was not bound to accept the reCt)YIuI1endafa011.
Consequently, the Coinmusaion fu-As that OCC has
deznonstmted no error and the Comzxussion dexues the
application for rehearing on these grrauncs,

Ad ' ate of Credit

(27) In its application for rehearing, IGS Erterg,v seeks
modification of the Order only with respect to the nuvner in
whicli the credit, or refund, will be administered.
ICS Energy argues that the Order is unreascmable and
unlawful because, grven the amount of the refund and

^3-
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dirnumshed nurnber of standard serv'ice offer customers in
FirstEnergy's terrrstory, the refund may skew the price-to-
compam which could delay a consumer's interest fttt
chomng a coinpetikive supplier, adversely affiecting the
deve.lopzruent of the compefitive market. - Furtlter, IGS
Energy contends that the Order is unreasortahle and
unlawful because the refund will be given thxough Rider
AER so that custc►mers who received standard service in
2011, but are now shopping, witl be excluded from the
benefit of the refund. Consequently, IGS Energy requests
that the Comxnission require that the refund be given to all
distribution custozrwrs of FiratEnergy, ax, in the siternative,
that FirstEnergy identify which customers paid Rider AER
when relevant and issue those customers a refund,
regardless of whether they axe now shopping.

In its memorandum contra IGS Energy's applZcativn for
rehearing, FirstEnergy argues that the mazuter of refunding
discussed by IGS Energy is moot because FirstEnergy
proved that it was prudernt in all REC purchases; however,
FirstEnetgy argues that, even if IGS Erergys argumen.t was
not moot, its argurmnt about refunding is unlawful or
unreasonabEe. Initml.iy, FirstEr ►ergy argues that IGS
Energy's suggestion that all distribution customers reoeive a
refvnd violates R.C. 4928.64(E), which provides that a.Ii cost
incurred for cumpliance with R.C. 4928.64 shall be paid by
nonshopping customers. Addifionally, FirstEnergy points
out that this rnethod would dilute the amount of the reEund
rereived by any customer who paid Rider AER rates and
renxaxns ttonsh+apping. Further, FirstEnergy a.rgves that
IGS Energy's concerns related to iornpefitton are premature
because the ComrWsMot must first determi* whethw ffiere
should be a refiu4 and the Comrnission should not feel
compelled to resolve reftuding issues until a final amount of
refund is established.

In its memorandum cori€xa KS Energy's application for
rehearing, OCC ronterds that IGS Energy is incorrect that
the ordered refund witl affect the prwe-to-compare. OCC
argues that, if the disailowas3ce is credited back to customers
using the rider's current rate design, the price-to-compare
will be unaffected because the credit will appear as a

-34-.
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separate entry on cttsiarners` bills, not as a discount to the
price per kiloH►a►tt hour (kWh). Furttrer, althau.gh IGS
Enex'gy has praposed ths# the Commission identify
custrrrnm that paid .£oz the RECs and diraci3y refund them,
regardless of whether they aze now shopping, OCC points
out that it may be challenging to implement precisely this
plan. Additionally, OCC points out that IGS Eneres
alternate plan to refund the do}laxs to ail customers would
inappropriately extend the refund to a large class of
custorners, many of whom paid none of the disailowed
costs. PinaIl,v, OCC contends that the Comm#ssion should
disregard. IGS Energy's assertion that customers should not
have the option of a standard offer, because it is not an issue
in this case.

In its nlemoxandum contra ICS Energy's application for
rehearing, OEG contends that the Commission should reject
IGS Energy's recommendations because IGS Energy has not
previously raised the issue af implementation of the refund;
because IGS Energy's suggestion that the refund be
distributed, to a31 custarrms in PirstEnmrgys territory,
regardtess of shopping status, would utqustly endch
shopping customers; and because ideWying specific
cukwx-zs to deternine who paid the REC costs to be
reEttnded would be ex#retnely onerous. Furtlw, OEG argues
that IGS Eatergy's concern regarding the impact on the pri.ce-
to-crompare fails to recognize that Firstl'inerWs immprudent
REC purchases previously distorted the price-ta-compare in
IGS Energys favor. OFs'G argues that, if the Comnbsion
wishes to ntinhnize the impact of the refund on the price-to-
compxrre, it should order FirstFhergy to refund the money
over a brieE period of time, such as in one quarterly
adjustxnent.

In its m.emorandum contra IGS Energy's application for
rehearing, Nucor argues that the approaches for reftinding
proposed by IGS Energy are unsupported by evidence in the
record. More specifically, Nucor contends that IGS Enexgy
provided no tastimonp supporting any partinula.r approach
to dzstribution of any refund. Puxther, Nucor arges that,
although IGS Energy argues that the refund could affect the
pr.fce-to-cornpare, there is no evidence that even a relatively

-35-
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large disalYowance spread over a relatively smaH number of
non-shopping custDmers vvitl influence customer behavior,
Further, Nucvr poin#s out that a disbotting affect on the
price-to<ompare occurred that was favorable to IGS Energy
when Rider AER rates were high in M'!,0 and 2011. Nuccw
further argues that IGS Ener,gy's proposed alternatives are
unfair or unworkable.

(28) The Cammission agrees with the axguments in the
memoraEnd,a contra that IGS Energy's proposals for
dishzbution of the credit would undercompensate current
SSO cu,stomers or would be administratively burdensome
and unworkabie. As pointed out by Nucor, the reaiity of
utility ratemaking is that customers often snust pay for costs
they did not cause themselves, as it is ixx ►possible tv precisely
match up costs with specific customers when customers
routinely enter and lea ve the systern Consequently, the
Comrnxssion dedines to modify its order that the
disal.iowances be credited to custcmers through an
adjustment to Pider AER. Furthex, to the extent that
admitLstrati<ut of the credit was unClear under the Order,
the Commission clarifies that the credit should be
adrn&tfstered according to Rider AER's current rate design.
As a resulk the credit should appear as a single Iine-item
credit to Rider AER over three monthly billing cycles, which
appears as a separate entry on custornersr biils, not as a
discount to the price. per kWtt. Consequently, the
Comn3ission finds that distortion of the price-to-compare
wilt not occur.

lus kftapn,^i^

(29) In its application for rehearing, AEP Ohio argues that the
Commission erred m denying AEP OIzic3's intervention in
this proceeding. More specificZy, AEP Ohw argues that it
was delayed in filing for intervention due to eactensive
redactions for confiderttiality and delayed Ming of
ducumetxts in the docket, and that the EnvirooxnenW
Groups and OCC support the intervention. of AEP Ohio.
Further, AEP Ohio repeats the argument in its motion for
leave to intervene that it believes it can share with the
Comtnission its own experience in seeking to comply with
state mandates in order to assist the Commirszan in

36-
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defiertninin.g the reasonableness of the pattie$` pasiticsns in
this proceeding.

Additi4nally, AEP Ohio argues that the Order is
unreasonable and urttawfral because the +Couuzeission failed
to reopere the proceedings to cvrusider addiYinna] evidence
that could have been provided by AJBP Ohio. More
specifically, AbP Ohio coretends that there are ".gaps in the
record" and that AEP Ohio can fill these gaps by sharing its
own experiences with the AEPS benchmarks, and that this
information was not provided earlier as there was no
indication that theie were industry issues in question where
the prudence of the expenditures would be an issue.

In its memorandum contra, FirstEnergy asserts that the
Corrtmiseion 'properly derned AEP Ohio's m:otion to
intervene, pointing out that AEP Ohio has failed to meet the
requiremen#as of R.C. 4903.10, as it must because it is not a
party to this case. Next, Fh-stEnergy asserts that AEP Ohio
stil3. has not met the standard for late intervention because it
has given no reasonable excuse for its lack of timeliness,
there are no extaraordinary cuca.xnstances that just.ify late
intervenfim there is no real and substantial interest, and
there is no juafii#ication for reopening proceedings at this late
date.

(30} The Commission finds that AEP t?hio has preamted no
argwnent in support of its motion to mtervene and reoperi
the proceedings that was not already raised and addressed
in the Clyder. In the Orderr the Commission found that
AEP Ohio's rnatian to intervene should be den#ed because
AEP Ohio`s motion to intervene was fiIed 220 days after the
deadline to intervene and presents no extraord#rtaxy
circunistance$. Furtler, the Connmission fosind that the
motaon to reopen the proceedings should be denied because
AEP Ohio failed to setr forth why any additi.cmal evidence
could rLot, with reasonable diligence, have been presented
earlier in this proceeding. Order at 7-8. Accordingly, the
Cornmission finds that AEP Ohio's motion for rehearing on
these grouri& should be denied.

OCC Appx. 000083
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It is, fDre,

ORDERED, That the appiirahws for re ' g filed by IGS EneW, OCr,
Fsrs , the Eilvmo tai Gmups, and ARP Oliio are denieci. It is, further,

ORII ERED, That copies of this Entry rnt Rehearing be sexved upon all parties of
record.

THE PUBLIC UTILITTES COMMSSION OF OHIO

MWC/sc

Steven D. Lesser

M. Beth Trtwrtbold

Enter,ed
I .

F. McNeal
Secretarv

..^..,.....^ -
Lynn Slaby

Aszm Z. Haquue

OCC Appx. 000084
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BEFORE

THE PUBLIC UTILIT.IES COMMMON OF OHiO

In the Matter of the Review of the
AIternative Energy Rider C'oni"asrted in
the Tariffs of Ohio Edison Cmnpany,
The Cleveland EIect;rfc Muaninating
Company, and The Toledo Edison
Company.

^
)
^
}

)
^

Case No. 11-5241 EL-ItDR

DISS 'G OPINION QE. C MI5SIONB.R LYNN SLABY

Upon further considerat'sor► of t-,is case, I would dissent from the nRajority. I am
convinced that Columbus S. Aorver Co. v. Pub. iltit. Co»rna.,1?$ Ohio 5t.3d 512, 2011 t]hac-,
1788, precludes us from refunding money to customers as the majority has done here.

LS/sc

Entexed in the journal

^ . ..... r

Barcy B. McNeal
Secretary

OCC Appx. 000085
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BEFORE THE PUBLIC UTILITIES CflMNfISSId^ OF OHIO

In the Matter of the
Review of the Alternative
Energy Rider Contained in
the Tariffs of Ohio Case No. 11-52E11-EL-RDR
Edison Company, The
C 'lL:^veland Electric
Illuminating Company,
and The Toledo Edison
Company.

PROCEEDINGS

before Mr- Gregory Price, Heariiig Examiner, ai the

Pub1-Lc Utilit-ies Cnimmissaon of Ohio, 180 East Broad-

Street, Room i1 -17r Columbus, Ohio, called at 10:00

a.m. on Tuesday, November 1-0, 2012.

ARMSTRONG & OKEY, 1NC.
222 East Town StreGt, 2nd Floor

Coiumbus, Ohio 43215
(6141 224-9481 - (800) 223-9481

Fax - (614) 224-5724

ARMSTRONG & OKEY, !NC., rp.iurnbus, Ohio (614) 224-9481
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901 Lakeside Avenue
Cleveland, C3hio 44114

On behalf of the Companv.

Vorys, Sater, Seymour and Pease
By Mr, M. Howard Petric_.o-ff
And Mr. Ste_nhen M. Howard
52 East Gay St.reet.
Columbus, Ohio 43216

On behalf of the IGS Energy.

Bruce J. Weston, Ohio Consumers' C(3i1t3sk--l
By Ms. Melissa R. Yost

Assi,-tant Consumers' Counsel
10 West Broad Street, 18th Floor
Columbus, Ohio 43215

On behalf of OCC <

Williams, Allwe? n & Moser, LLC
By Mr. Christopher J. Aiiwein
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On behalf of the Sierra C?ub..

Ohio Environme-ntai Council
By Mr. .Trent A. Dougherty
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Bricker & Eckler
By Mr. Matthew W. Warnock
100 South Third Street
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On behalf of OMA.

Bricker & Eckler
By Mr. J. Thomas Siwo
and 11'earreuce O'Donnell
100 South Third Street
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On behalf of the Mid--Afil.antic RerEewable
Energy Coalitian.
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By Thomas G. Lindgren
Assistant Attorney General
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©n behalf of the Staff,
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?'uesdfay Morning Session,

November 20, 2012v

EXAMINER PRICE: Let' s go on the record

please.

Good morning. The Public Utilities

Ca-mrnission has set for this time and this place a

prehearing conference in Case No. ] 1-5201-EI,-RDR,

be; ng In the Matter of the Review of the Alternative

Energy Rider Contained in the Tariffs of Chio Edison,

Company, The Cleveland Electric i13.kininating Conipany,

and The Tvledo Ed.j.son Company.

My name is G'rego_ry Price, T`m the

Attorney Examiner ass7 gned to preside over today's

preheayzng conference.

Let's begin by taking appearances

starting with the company.

MR_ BURK: On behalf of the companies,

Uames W. Burk, and Carrie M. Dunn, 16 South Main

Street, Akron, Ohio, and also on behalf of the

companies David Kutik, the Jones-Day law firm, North

Point, 301 Lakeside Avenue, Cleveland, Ohio.

EXAMINER PRICE: Mr. Lindgren?

MR. LINDGREN: On behalf of the staff of

the Commission, Ohio Attorney General Mike QeWine, by

^..aTRt3NG & OKEY, INC., Columbus, Oh i n (614) 22 4-'34 8i
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Thomas G. Lindgren, Assistant Attorney General, 180

Gast Braad. Street, 6th Floor, Goiur:rbus, Ohio, 43215,

EX.AMZNER PRICE: Thank you.

MR. HOWARD: -your Honor, on behalf of the

interstate Gas Supply, Inc., d/b/a IGS Energy, please

have the record reflect the appearance of the law

firm of Vorys Sater, Seymour and Pease, 52 East Gay

Street, Columbus, Ohio, 43216, hy M. Howard Petricoff

and Stephen M. Howard_ Thank you.

EXAMIN.E'R PRTCE : Tliank you.

MS. YOST: Good morni.i-ig. oti belial£ o-f

the C?hic, Consumers' Gounsel, Bruce J. Weston,

Consumers' Counsel, Melissa Yost, 10 West Broad

Street, Suite 1800, Columbus, Ohio, 43215.

EXAMINER PRICE: Thank you.

MR. DOUGHERTY: Your Honor, on behalf of

the Ohio Environmental Council, Trent i7ouaherty and

Catherine N. Lucas, 1207 Grandview Avenue, Suite 201,

Lolttmbus, Ohio, 43212.

EXAMINER PRICE: From the OMA?

MR. WARNOCK: On behalf of the OMA Energy

Grdup, Matt Warnock -from the law firm of Bricker ^

Eok'Ler, 100 South Third Street, I-olumbUs, Ohio.

MR. ALLWEIN: Good morning, your Honor.Y

On behalf of the Sierra Club, Christopher j. Aiiwein,

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

OCC Appx. 000090
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1373 Grandvie;a Aven3ie, Suite 212, Columbus, {3h-LQ,

43212.

EXAMINER PRICE: Thank you.

The purpose of today ` s prehearing

cosii'Lerence is to ---

MR. SIWO: Your Honor, on behalf of the

Mid-Atlantic Renewable Energy Coalition, J. Thomas

Siwo, Terrence O'Donnell, Bricker & Eckler, I00 South

2hird Street, Columb:is, Ohio, 432I5.

EXAM-INER PRICE: Thank you.

Once again, the purpose of today's

prehearing conference i s to take np the tw^o mot i.ons

we have regarding discovery issues. We have pending

before us a motion for protective order filed by

FirstEnergy and amoti.on to dismiss filed by the

Consumers' Counsei..

We've reviewed the pleading w-.- motion for

protection and to compel discovery filed by

Consumers' Counsel. I've reviewed the pleadings

filed by the parties but I thought we'd start by

allowing the parties to briefly su-mma.riie and

supplement any arquments that they made in the

pleadings, and we'll start with the coinpany.

MR_ KUTIK: Thank you, your Honor. Good

morn ina.

ARMS-rRC3NG & OKEY, INC., Columbus, Ohio (614) 224-9481

OCC Appx. 000091
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Your Honcr, the only thing that really is

at issue here is whether the parties and the public

Utilities Commission get to see thc- ric-imes of the

stippliers that are in the Exeter Report. Although

the Exeter Report also contains and the public

versi-on has redacted pricing infc?rmataan, we have

offered to the parties, particularly OQ::, the

opportunity to see that information under a

protecti-ve aqreement.

witl'i respect to the identzty of the

suppliers, your Hexlor, we believe that Utat is tr«de

secret, and in very similar ci rcumstances this

Ccrmmission has determined and has held that type of

antormatian to be protected from the public.

And in our briefs, as you know, your

Honor, we cited the competitive bidding process cases

in the companies' and other's ESPs where the

company -- where information as to specific bidders

being tied tl-a specific bids was kept confidential and

remained from -Dubiic: view.

We bQlieti*e that that information again is

ir?formation that the Commission in this instarce

should keep irom the public as well.

As indicated by Navigax±t which ran the

competitive processes here, that information would be

ARMSTRONG & OKEY, INC., Columbus, Utzia (614) 224-9481

OCC Appx. 000092
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deleterious if it was disclosed to the future

viability of RFPs and competitive bidding processes.

Parties that have participated in the

process, parties that are ar-ticipatir.g partici-patinq

in the process need to understand the rules. The

rules were understood to be that information with

respect to their specific bids and their identities

with respect to specific bids would remain

confidential even if that information was oiven to

the Commission.

We were ebliaated under our contracts to,

it the infvrrration was provided to the Co{nmissilon or

to their auditors, keep that inforriation confidential

and take steps to do so.

We had agreements with the staff and with

the auditars that that information that they were

cr.iven that were in the pubi3 shecE report urouid remain

confidential and that was the reason why the staff

did file the document under sezl and fiie the

redacted document.

We believe that the process that was

filed by the staff was in large part appropriate and

we believe that the confidentiality of the

information should be inair?tained.

EXAM-INER PRICE: Mr. hiatik, I have one

.ARMSiR{1NG & OKEY, INC., Columbus, Ohio (614) 224--948I
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question for you. It's my understanding that the

companies object to releasing the identities of the

bidders to the other part:Les even under a protective

agreement.

MR. KUTIK: Correct.

EXAMINER PRICE: Can you explain why you

believe that that information should not be disclosed

to the parties under protective agreement whic.1i would

shield it from the public?

MR.. KUTIK: Well, your Honor, aaain, that

information with respect to sizppiier4, one, we

believe that there hasn't been any demonstration of

relevance. The OCC, for example, has had four

occasions, four briefs to demonstrate relevance and

they haven't done so.

But with respect to the confidentiality,

your Honor, we believe that given that there is no

need for that information, given that the specifics

of the supplier information is on^ of the I think key

pieces of proprietary .informa.tion, we believe that

there has to be an extra spec'.al showing for tt±em to

see that information beyond what tl-iey would aet with

redaot ion.

EXAMI'NER PRICE: But, Mr. Kutik, they

don't need to show relevance, they need to show that

ARMSTRONG & OKEY, INC_, Columbus, Ohio {614) 224-398I

OCC Appx. 000094
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fihis• is something that's reasonably calculated to

lead ta d i scraverable materials.

N1R. KUT1K: That's true, your Honor, and

they haven't done thst either.

EXAMINER PRICE: Thank you.

Consumers' Ccsunsel?

MS. YOST: Thank you, your Honor y

First, I'd like to point to the

Commission's entry regarding this process here;

Specifically, the Commission has held in twc separate

entries, the first being January 18, 2012, paragraph

7, the second be3ng February 23, 2012, paragraph 9,

that any conc.iusiosis, results, or recommerzdatiens

formulated by the auditor may be examined by any

participant to this proceeding.

0CC is requestitig the information that

the Commisslon ina.ndated would be available to any

narty in this proceeding for its review,

What 1'd like to really ^ocus on is the

f-act of the matter is the arguments that FirstEnergy

raised -are meritless. The information, the Exeter

audit report was filed o;x Auqust 15, 2012. At th-at

time there w-as no motion for protection filed with

that report.

That's contrary to the Commission's

ARMSTRONG & OKEY, INC., Columbus, Ohio (6-14) 224-94$1
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rules, spwcafica.€ly 4901-1-02(E), t.hat holds that. any

document will be treated as public unless a motion

for pro*ection is filed at the same time.

Second, or the next issue is the

information that FirstEnergv seeks to protect is not

their information. In their initial motion for

protection they acknowledged that, that thev say this

information is third-party information.

'Lrn regard to any alleged contract ; all

EXAMINER PRfCE: But that's not

unprecedented, Ms. Yost. We have proceedings a1l the

time where utilities holding third party onnfid-entiaj

information will file for protective orders in order

to protect the information. 7"hat'S not unprecedented

at all, is it?

MS. YOST: No, especially where there's a

duty to protect it, hut here is where we lack the

duty.

With t.hei rmotion ior protection they

filed two exhibits, Exhibit 1, Exhibit 2. They cite

to three different articles og those exhibits to

bestow upon them this duty to protect the

infQrmation.

One of the articles they cite to in

regards to one of the articles clearly is

ARMSTRONG ^ OKEY, INC., Columbus, Oh.i-a (614) 224-3481
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ProCeed.ii7tls

k i 2I
inapplicable. It'a about the buyer's obligation

exc,use me, the seller's obiiqation.

In regards to Exhibit 2, that agreem-ent

specifically puts upon -- the duty to protect the

information upon the suppii.ers. It speaks to audits

ky the Cenuris:;ion and has language that imposes any

obligation to protect that ii-ifcrrration upon the

supp3iers.

Here we are months into this proceeding

ard no supplier bzas m-qtioned the Cewaniss€.on to

protect their infz rmat?on.

In reqards to the other exhibit, a-viy duty

to protect that information expired one year after

the term of the contract. In regards to the vintages

of 2009-2010, that term of the contract has already

expired so any obligations that there was has

expired, and the third term of that contract expires

at the end of this year, December 31, 2012.

But that c,biiga.tion to keep information

Lorfidentia'L was only imposPd upon FirwtEnergy zf

there was an actual request. And there's heer, no

evidence that any of the suppliers reguested that

information beirig protected.

EX-ANIINER PRICE: But a suppi.i.?r under

your theory would have to disclose their identity

AERMS'I'ROINe & Oi{EY, INC., Columbus, Ohio (614) 224-9481
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that they were a bidder i n arder tu protect the

information, wouldn't they?

They're going to have to corne before the

Cemmissian and say i'm a supp, ier and Iwcuid Iike my

information to be protected.

MS. YQST: Sur^. To the extent that they

were a winn?ng bidder, and I believe everybady's a

winning bidder, yes. And I don't think that's

something that thiey would shy away from. I thi.nk

they want to be in the business of seliing recs and

would want people but there to know that's what they

do. But that's afa.ir assessment.

That being sa i d, even for the ccarnpany to

put forth any statements of fact or affidavits that

XYZ bidder asked them to do that, and we've seen none

of that. The information that they're seeking to

prott^,ct beyond not being theirs is 1-iistarica,i, most

of it is over three years old.

I look to tha most recent Commission

precedent hot csfff the press November 16 regarding the

riost recent auction in the Duke case, ar}d I cite to

paragraph 10 of the November I6, 2012, Corrut:issicn

entry which in essence after 21 days will be

releasing the narne-s of the bidders who won tranches

in the competitive bid auction.

ARMSTRONG & OKEY, !NC., Columbus, Ohio (614) 224-948I
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The nuriber of tranches won by each

bidder, the first round of rat:E.o tranche _s supplied

compared to the tranches needed, and other

information.

So t}le names of the suppliers are

information that the Commission genera.lly always

releases. The cases that they cite to they

misinterpret and do not support their position and in

fact, would support C=CCv

So my final thouqhta are the information,

if it were trade secret information, we do not

dispute trade secret information should be protected.

The problem w*th FirstEnergy's argument ls it's not

trade secret i.nformaticr, and therefore OCC would like

to see the entire report.

Whv this identity of the suppliers i.s

relevant: The identity of the suppi i ers is yelevant

because we need to know if it's affiliate

transactions or non-at"fi?iate transactions.

EX.AM-INER PRICE: You know there's some

affiliate transacta.ons,

MS. YCST; Yes, huL I think lt would help

a person in this position if -- I do know thpre's

some affiliate transactions which

EXAMTRiER PRICE: So what more do you need

ARMSTRO-MG & OKEY, INC., Columbus, Ohio ( 614) 224-9481

OCC Appx. 000099



Proceedings

(.!-q-)J

^

^

1G

lE

12

13

14

15

16

17

1s

Y9

21

22

23

24

25

if you know sorne of the transactions are affiliate

transactions? That's public. What more do you need

to know to put on your case?

There's no evidence in the audit report

that there were improper controls on the affiliate

transactions.

MS. YOST: Well, they say it didn't

vicl.ate the statute, but the corporate separation law

always speaks to the Ecmrni --sion' w obii gation or

authority to amend corporate separat.ion.

uo to the extent that if there were other

transactions where such as the auditor found that

there were excessively high prices paid and it was a

nor-affiliate, that would kind of mitigate our

concerns that it's just about corporate separation.

So to the P-xtent that ABC Wind Farm

reuei ves $675 for recs, that would be helpful to u.s

to say hey, you know what, th:'Ls may be an issue

that's just not about corporate separatjon and we

could rule that out, but if it's only the af^zliat.e

companies, which it seems like all sians are showing

received what amounts that are over $675 L'or recs

txzat were $45 that the auditor found to he a

seriously flawed business decision, that's why it's

import ant ti

& OKEY, INC., Columbus, Ohio (614) 224-9481.

occ Appx. 000100
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So with that, thank you.

EX.^INER PRICE: Thank you.

Any other party care to speak to this?

Mr. Kutik, respanse?

M.R. KUTZK: Yes, your Honor, briefly.

With respect to the relevance, I'm not

sure i understand what the relevance case is,

There's nothing that prevents thern if they think that

the proper protections were not accorded here in

terms of keeping corporat e separat iQn . There's

nothin-g that can prevent them from doing whatever

discovery they want to do with respect to the

process,

There's nothing in the report that they

can talk about or cite to which helps them in terms

of their case on that particular issue.

So they haven't made their case for

relevance, as you pointed out, to show that this is

likely to lead to discovery of admi-ssible evidence.

Tire bottom line here is that it is in all

parties' interests, particularly customers'

interests, for the process to be a competitive one,

that the process be one that suppliers want to

participate in, and to pretect the process to get a

competitive process that will lead to the best prices

ARMSTRONG & QKEY, INC., Col*ambus, Ohio (014) 224-9481
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and hopefully t-he iawest gr-ice tbat can b^_- obtained

in the marx_at,

If we change rules that a? 1cW informatioaT

that suppliers reasonably believe would be prcLtecte.d

from public disr-lo&ure or disclasLure at all to be

di_sclosed after the fact, the-re will be sox^te c^oacerns

that supPliars ilave and that will question -- pose

guestiona about the 7 ntegrity of the grocesa and wy? L

retard the deve.lopnient of a rec marke_t- anr3

partiYudarly the efiectiveness af the REP prock5_ss by

the corrpani es.

EXAtAIN^',R PB TCE : Thank you.

At this time the motion for protective

order and the motion to dismiss wi1.t be granted in

part and denied in part. The Commission has

gc-nerall.y ruled that bidder-specific information

^.nclvding prices, quantitiea, and the identity of

bidders to be trade secret information.

The Examin2r finds that the redacted

portians of Uie aucf.itor reports have %n.dependent

ec-rir,cmic value and the infoxmation was subject to

reasonable efforts to maintain itf, secrecy.

Further, the Examiner f znda the rad.acted

portions of the auditcr's reports meet t-he six-factor

test specified by the Supreme Court.

ArRMSTRaNG & GKEY, TNC., Columbus, O-hzo (614} 224-9431
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Therefore, the Examiner finds that the

redacted portions of the audit.or's reports are trade

secrets and a protective order should be granted

pursuant to Rule 490i-1---29 of the Ohio Administrative

Cade,.

However, FirstEnergy will disclose

unredacted copies of the auditor's reports to Ohio

Consumers' Counsel. No hid-specific information wi1l

be withheld, rlo bidder identities will be withfheld.

This disclosure will be c:ontingent upon

the agreement of a mutual acceptable protective

agreement between FirstEnergy and C-on,umers' Counsel.

The Examiner expects the protective order

will be consistent with the agreements entered into

between the parties in pricr Comrnis5idn proceedings.

To the extent that no mutual acceptable pratpctive

agreement can be reached, the parties should raise

this issue with the Examiners.

All parties -- I'd like tcE emphasize that

a.1i pdrties will maintain the corsfidentia.lity of the

cont.idential. infor:nation conta -ined in the unredacted

audit reports.

No in.iormat ion may be ----• none of that

information may be publicly disclosed, and any

information containirg documents filed with this

A.TRON^ & OKEY, INC.. Columbusf Ohio (614) 224-9481
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^orctmission will be fi? ed under seal, and at the

hearing we'll take appropriate measures to protect

the conf identia3.it y of that inform.at ion :

Further, the Examiner would like to

emphasize that no ruling has been made with respect

to any evidence contained in the auditor's reports at

this time.

M,S. YOST: Your tionor, you said "motion

to d1si'it1Ss,. p

EXPiM-INER PRICE: i said it agair. You

know, I wrote it down that way wrong t^co.

The proper ruling is the motion for

protectivc- order and the motion to compel will be

granted in part and denied in part.

Thank you, Ms. Yost.

MS. YOST: I have anoth.p-r s?parat.e matter

in regard to the report, if this is the time to brina

it up.

EXAMINER PRICE: Yes.

MS. YOST: Again, speaking to the

redacted report that was filed on August 15, your

Honor, do you have a copy of it in front of you?

EX-AMINER PRICE: I do.

MS. YOST: I only have the redacted copy

but if I could point the Bench's attention to what is

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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page Roman MLLmeral iv, specifically the sentence that

is numbered 8 at the top that reads "The FirstEnergy

Ohio €3ti I ity 5ficuld have been aware tha± the prices

bid by FixstE,nergy Solutions reflected significant

economic grants and were excessive by any reasonable

measure. "

If you could turn now to page 33 of the

same docvnpnt, specifically paragraph 5.

E?SAtATNER FRICE: Yes.

MS. YriST: Again I have cnlv the redacted

copy, that's all I've been provided, but to the

extent thzt the redacted portion of 5entence 5 says

"F'irstEnergy Solutions," which it appears to be the

identical sentence, UCC would move to have that

sentence 5 unredacted because 'Lt's already been

publicly released on page iv, paragraph 8. If it is

the identical sentence. I don't know, it appears to

be.

EXAMINER PRICE: I suspect it is but I

don't hav^ the unredacted copy with me either.;

Mr. Kutik?

MR. KUTIK: Well, your Hcncr, frankly,

the unredacted portion of. No. 8 should have been

redacted. And without agreeing or admitting anything

with respect to t3Q. 5 on page 33, eve-n assuming that

ARMSTRQNG 6 OIiEY, INC., Columbus, Ohio (614) 224-9481

OCC Appx. 000 i 05
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it was the s^ame, we would 3rgue tii-3t si-nce 8 was

im.prop•er, then 5 should remain redacted.

EXAMINER PRICE: We're going to d.ea ► wi`_h

it this way: You're going to give them at some paiat

in rh-a near future the unredacted copy and they can

raise this issue an hearing -s^ the ext:nt they need

to,,

If i t' s ident ica1, I don't know what it

would add to the record, and if it's not idanticai,

then it will be a ci.i.f fere€3.t is sue that we' i i have tc^

deaI with at that ti:ne.

iMS. YOST: Your Honor, I only raise that

to the extent we are able to negotiate a protective

agreement that is given to us and we don't want it to

be confusing whether we are releasing information

that is already publicLy there.

EXAMINER PRICE: I f you quote page 1-4,

you will be just fine.

-'̂^'aS _ YOST: Thank you, your Honor.

EXAMINER PRICE: Mr. Allwein.

MR. JkLLWEIN: You irientioned this

unredacted report would be relea :ed to OCC upon the

execution of a protective agreement. is that

available to all parties?

EXAMINER PRICE: Available to aIl parties

^RMSTRONG & C-KEY, INC., C-or1-unbus, Ohio (614) 224--348I.
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Proceedings

who are wi Iling to sign a protective agreement that.

is substantially consistent with protective

agreements filed in other Commission proceedings.

MR_ ALLWEIN: Thaiik you, ,yotir Hcnor_

EXAMINER PRICE: Any other issues for the

Bench?

MR. KUTiK: Yes, your Honor.

EXAMINER PRICE: Yes, sir.

MR. KUTIK: We have two issues, both

relate t,,> staff. The scheduling order, as far as r

understartd it, your Honor, does not specify a date

for staff to fi.le its testimany if any_ And we would

ask that the Eencb set such a date.

EXAMINER PRICE: Mr. Lindgren"r

MR. LINDGR,EN: The Commission customarily

allows tt► e staff until a day prior to the start of

the heari ng to file its testimony.

EXAMINER PRICE: I don`t know about the

Commis,sio-n but that certainly is my custom, and I

expect the staff will be reasonable and will file it

not the day before the hearing date but at sorne point

prior to the hearing.

MR. LINDGREN: Yes, it will be filed

prior to tthie- hearing.

MR^ KUTIK: Well, your Honor, ti'iat raises

ARMSTRONG & OKEY, IW-'„ C`oI.4aus, Ohio ( 614) 224-948I

OCC Appx. 0011107
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another point, and that relates to our ability ta

adequately prepare our case. We expect that most cf

the case will. be a dialogue in essence between our

►aitne+ss' oosition and the witnesses of the staff

consuItant--a, technically the auditor.

We would like obviously an opportunity

before the hearing begins to be able to understand

what staff's consultant's testimony is. So we wouLd

ask that we would be given at least a week before the

hearing to gat their testimony,

EXAMINER pRiCE: i don't know tnat

there's, I auess let me step back.

I suspect that the auditor's testimony i-s

not goi.mg to be anything other than what ' s current l.^

in the aLudit reports. That the auditor's testimony

is simpLy going to be these are our reports and

everythLng in there is truthful and accurate.

Is there any reason to believe that's r^ot

correct, Mx . Lindgren?

MR. LINDGREN: It's possible they would

have ac-:^rxectior: to- make, but otherwise their

kestimaLy is ---

EXAMINER PRIICE . Not going to be any

supplemental or additional issues beyond what's in

the audit xe-port.

ARMSi"'RO^ & OKEY, INC., Columbus, Ohio ( 614) 224--9481
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M-P. LI?4DC-REN: That's my understanding.

MR. KC?TIK : So, for example, your Honor,

if I could inquire, there wouldn't be anv specific,

for 'Lack of a bett^r term, rebuttal- or response to

things that are explained or poir,ted out by the

companies.

Twcu3d expect that the staff would want

that opportunity and would do so in ternis of their

consuitant _

EXAMINER PRICE: If the staff is goinq to

ptat qri rebuttal evidence, they wou'=_d have to ask for

permissicn to put on rebuttal ovzdence at the

conclusion of this case in chief.

MR. Ki3T IK : "Rebuttal" is probably the

wrcna word _ The better word is "response." Because,

frankly, I think it Ks the company that has probably

the opportunity for r^.buttai since we file our

testimony first.

EX_AMTNER PRICE: I said "ask."

M.1t.. KUTIK: Correct, I would have the

opportuni-ty I think T sa.i:i.

So that If they were going to put things

in the4.r testimony as staff consultants that would be

responding to specific points that the company's

witnesses wou'Ld make, points that would be beyond

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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things that were pointed cut in the report, t.hat's a

scenario where we would like to have more than a day

to respond before the hearing.

EXAMINER PRICE: And again, I guess what

I'm trya.ng to say is to the extent that stafs i-9

going to rebut or respond or address any issues in

testimony that your witnesses raise, Swould. expect

thev' 1.l do i.t in the rebuttal phase and wi11 have to

ask the Bench's indulgence to file such testlmony.

At that point we' 11 work out an appropriate schedul.e.

MR. KUTIK: hay I have one tT{inUter your

Honor?

EXAMINER PRICE: Yes.

MR. KLrTIK: The other thing, your Honor,

is ---,

EXAMINER PRICE: Let me, before we move

off topic.

Mr. Lindgren, is the staff going to put

on anybody other than the auditors?

MR _ L INIDU'REN: May I have a moment to

consult mv clients?

EXAMINER PRI CE : You may _

.MR. LINDGREN: Your Honor, at this tin:e

the staff does not plan to put on any additional

witnesses.

ARMSTRONG & OKEY, INr_., Columbus, Ohio (614) 224-94$1
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EXAMINER i'RIEEz Thank you.

Thank you, Mc-e Kat i 3c

NtR _ KUT1K : Y-our Honor, in regard to the

witnesses that are going rq be the consultants, we

would like to have the ap-pvrt unity to take the

depositions of those witnessPs.

And the reas:o_n I bring i t. up now, not

having f i? ed a mot;onr ma-t having notice, I didn't

want to be down the ,iine- lvtexe we are at the eve of

l3earing and leave this un=wso lved _ That' swhy I'm

br ? nqing it up now.

If it would bw nnre appropriate to do it

later, I'm certainly glad to do that.

EXAMINER FRl CE: Mr . Lindgren, do you

care to respond?

MR. LINnGREN: if he's suggesting that he

wants to take the deposi.tdom of the auditors, the

Ccanemis si on has ruled in previous cases that the

auditors who were retainod Iursuant to the Commission

order are treated the samw^zs the staff and

depositions are not perm._mtn:i of them.

EXAMINER PRICE; Mr. Kutik?

MR. KUTIK: Imuw Moror, the rule f:hat the

Commission has excepts out Nor discovery depositions

members of the staff. Amd it particularly uses the

ARMSTRQNG & aKEY, INC., Cealuinbus, Ohio (614) 224-948I

occ Appx. 000111
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wQrd "me:r.bers" of the staff. It does not use the

word "consultant," it does not use the word

"contractor," uses the word "rne_^t}aer. " So that under

the language of the Ru?-., the clear language of the

Rule, we believe we should have an opportunity tc

take a deposition of a witness even if they had a

contract with the staff.

EXAMINER PRICE: Understood. Let's go

off the record.

(Off the record.)

EXAMINER PRICE: Let' s go back on the

record.

At this time the Bench will defer ruling

on FirstEnergy's request for a deposition of the

auditors. We do have usual practices and procedures

around here and I would like the parties to see if

they can 3 nformally resolve this without necessity of

a. ruling from the Bench..

AnytChirg e-lse?

Seeing n-cne, we are adjourned for the

day. Thank yau, all.

(Hearing adjourned At 10:33 a.m_ )

ARMSTRONG & OKEY, INC., Columbus, Ohic. {6141 224--3481
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'CERTIFICATE

Idc her^aby certify that the foregoing is a

true and correct transcript of the proceedings taken

by me in this -matt-er on Tuesday, November 20, 2012,

azid carefully compared with my ariginal stenographic

ndtes..

Jul ieanna He-nrebert, Regiater^sid
Profes5iena1. ?keporter and RMR and.
Nvtary Public ia and for the
State of C]hLo.

My commission exp:ires Febrtiary 1.9, 2013,

(JUL-1928)

ARMSTRClNG & OKEY, INC_, i.olurnbua, Ohio (614) 224-948I
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BEFORE

TEE PUBLIC UTII.ITIES C!QNAVUSSION OF OHIO

In the Matter of the Revievv of the
Alten-t,ative Energy Rider Ccnifaitled
in the Ta.riffs of Ohio Edison Company,

The Cleveland Electric Illum+natitig
Company, atid The Toledo Edison
Crnnpany.

3
)
)
)
^
)

E ^

The attorrtev examiner finds:

Case No.11-5201-.EL-RDR

(1) On Septemter 20, 2tJ1.1, the Conimission issued an entry on
rehea.riiig in Iir the Mafter qf tite Anruiat Atterrra#ive Errergy
SmtcLs Report of Ohio EdYsori Ccnnpany, T?4e Cletvtatrd Electjtc
Illttrrtinrctatig Cr-mxpatiy, rnzd TIm Toledo Erfisora Crrrtrpniry, Case
No. 11-2479-EL-ACP. hi that entry an relteating, the
Conttnission stated that it had apeftect the above-captioned
case for the purpose of reviewing the Rider AER of Ohio
Eclison Coinpang, The Clevelvici Electric illtauunating
Company, and The Toledo Edison Compaxiy (colletti.vely,
FirstEnergy or the Ccnnpanies). Additiarially, the
Crrmryssion stated that its review would include the
Ccsntpanies` procureuwnt of renewable energy credits for
purposes of compl.iance rnritlt Section 4928.64, Revised
Code.

(2) By entry issued on February 2-3, 2012, the Commussian
selected Exeter Associates, Inc. (Exeter), to conduct the
msmgement/per:fortrwce portion of the audit and
Goldenberg Schneider, LPA (Goldenberg), to conduct the
financial portion of the audit in accordance erritfc the temis
set forth in the RFP.

{3} On August 15, 201Z Exeter and Coldenl°rg filed final
audit reports on the avinagement/pertomiance portion
and finandal portion of Rider AER, respecti.vel_y.

(4) On Sep#ember 26, 2012, Ohio Constmens' Counsel
(OCC) filed a motion for a preltean;►g cor€terexe srt
order to obtam a ruxr redactfi copy of #h.e
mamgennent f performame portion of the audit repvrt,

OCC Appx. 000 116



11-520l-EL RI3R

which the aEtorney examiner deit€ed bv ent€y Lssued on
October 11, 241Z finding that OCC's motion vvas
premature.

(5) On October 3, 2012, FirstEnergy tiled a motioii for
pratecftve order to protef-t from puW discloswe
cuiit.ide.aritial supplier pricing and suppher-idenh#g^.ng
9ntoTEYlrltitll2 that appears li"t thE.' tuil'edficted Vorsioll of the
funA report of the utviagentent/ perforaua-tee audit of
Rider AER.

(6) Thereafter, on Oc.-toher 23, 2012, OCC filed a uwtion to
compet FirstEnergy to provide a couipletetv unredacted
copy of the fiiiar report of the imnageuiet-tt/perforniatire
portion of the s.ttdit.

(7) Cha. October 29, 2012, Daniel Braclley, Director of Navigant
Cartsuiting, filed correpoxidence with the Comu.ussion
recainnteridiiig agaii-tst the release of the uau-eciacted €iiial
repoi# of the nwtmgement f perfornatK.e portion o# the
audit.

(8) FirstEnergy filed ameanorandum contra (7CC's notion to
compel on November 7, 2012.

(9) On November 20, 201Z a prehearing was held in this
proceedmg pursuant to the procedural schedule. At the
prehearing conference, the presiding attomelr examiner

addressed FirstEn.ergy's persdir ►g motion for protective
order and OCC's pending mcitioj.i to compel, granEuxg
them, i}t part, and den.yng them, zn parE. More speri.fically,
the presidmg a.ttorney exaniner found that the redacted
portions of the auditor report have independent eccfron-dc
value, are suhjec.-t to reasonable etforts to na.intafi-t iir,
secrecy, and nieet the si.x-tartor test specified by the

Supreme Court of Ohw. Nevertheless, the presidmg
attorszey examiner foua-Ld tMt FirstEnergy should disclose

uni-eiacted copies of the audit report to C?CC, contingent
upon a mutualiy acceptable protectwe agreement beWeen
Fats t R.E};"gy aiu1 OCC.

(10) Thereafter, on Dece€nber 31, 2012, FirstEnNer&V hled a
secan.d nlotm for prutective order, request.ing a protective
order regardmg a public rec(n•ds request made by OCC on

_2_
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December 21, 2012. According to FirstFnergy. OCC's

pulilic records request at issue requested documents
retlectiztg the Compaxties' zontutents on a confidential draft
of the fixual report of the managentettt/performance audit

of Rider AER for October 2009 through I).ember 31, 2011
(draft documents). pirst.FAterg}r argctes that the
Conunission should grant a protecti-veorder as to the
conE€den.tig draft dcscumettts because they cotttaiut
irfoamaticnt on renewable energy c.tvdit supplier pricing
and identities, wltich was already held to be cot;ficlentml
trade secret h-tformtiQn subject to a protective order
preveitting public disclosure and 1inWtiiig disclos» to
OCC subject to a protective agreentent at the November 20,
2012, pm-hearia.tg. FirstEnergy asserts dtat, as a result the
confidential draft documents are not subject to disclosure
=.nid,er a public records request. Secondly, FiistEtergv
contends that the confidential draft docugtetits are not

subWd to ditsclcksu;e w-tder a pubhc records request
pursuant to Section 4901.16, Revised Code, because they
were provided to Staff as confidential xttaterals pursuant to
Staff's audit of Rider AER. Fi.rstf;nergy argues that OCC's
public rectsrds request is an inappropriate attempt to
sidestep the Contntission's discavery process.

(11) On January 15, 2013, C1CC filed a memorandum contra
FirstEtterg,y's motiatr for protective order. In its
r,rientorand€urt contra, OCC argues that the Commmoon
should deny FirstEnergy's ntvtioit for protec#ive order
because none o# the uitowsnataon contaixted ixt the draft
docctmants qu.aliFes as trade secret information under Ohio
l.atnr; because FirstEnergy faited to nieet the tntrdet;
associated xvith specifically idettt'sfmg the need for
protection from disclosure, because the draft docunietZts
must be produced in a redacted form; because Section
4901.16, Revised Code, does not prevent public disclosure
of the dratt documents pursuant to a public recorrls
reqctest; sttd, because public policy supports denial o#.
Fi,rstEnergy's m.cttitm for protective order. In its
IYte1YlArar1t-tu2Ii contra, OCC a'So states that a draft copy of
the andit report was filed with the Commissiun.

(12) On jfutuary 22, 2013, FirstEtaeW filed a reply to OCC's
numwrandum contra the Compsnies' moti:ott far protectave

-3-
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order. h-i its reply, FirstEnergy irdtially points out that
OCC incorres tly co€Yteqtds m its memorandum contr-a that
the coir#idential draft documents were filed with the
Cammissiom FirstEnergy notes that the draft dm-uments
were i-tot tiled with the Conuni..̂ sion, but were piovided to
Staff as part of the audit process as coittentplated by the
RFP with the Lmc1e.rstmtding that the doctunents wotdd be
kept confidential. Consequeittly, FirstEnergy reempliasizes

its argument that the confidential dx•aft doczuxents fall
w-ithm the ambit of Section 4901.16, Revised Code, and are
not subject to disclnsure under a public records request.

Further, FirstEnergy argues that, evez-t if the documentts
were i-iot protected by Section 4901.16, Revised Code, the
plain language of Section 149.43{-.'}, Revised Code, exrlrudes
from the definition of pcabli.c records those that are
ptvhibited from disclosure by state or tedereJ law.

(13) The s.ttvnxey exanifiier has coitducted mi irc crirtwrrr review
of the document subject to the public records request to
determme whether the docunierit coiitains trade secrets or
c.onhdential a-dorination and whether alty such intornation
can be redacted from the doceun.exet.

(14) Section 49015.07, Revised Code, provide.s that all facts and
in#ornation m the possession of the Commitssion shall be
public, except as provided in Sectioir 149.43, Revised Code,
and as consistent wsth the purposes of Title 49 of the
Revised Code. Section 149.43, Re-vised Code, specifies that
the term "publxe records" excludes in:koraiaExon which,
under state or federed law, niav not be released. The Ohio
Suprerxze Court has chritied that the "state or federal law"
exexnption is intended to cover trade secrets. :5fate e-x rel.
Sesser v. Olric, State, 89 Ohio St3d 3%, 399, 732 N.E.2d 373
(2000).

(15) Si.niilariy, Rule 4901-1-24, Ohio Aduii-ixistrative Code
{t3.A.C.}, allows an attornev examsrier to issue an order to
protect the ccntfirler►tial.ity of iiYforonatson epntafiied in a
filed docrxmeiat "to the extent that state or federal law
prohibits release of the miornahoti, includ.mg where the
information is deenied... to coiListitute a trade ses.-ret under
O1-ti.o law, and where non-disc.losure of the information is

-4_

OCC Appx. 000119



11-5201-EL-R3R

not irwcnsisten# with the puqvsft of Title 49 of the
Revised Code."

(16) Ohio Iaw aefims a trade secret as "intcarniation ... that
satisfies both of the tollowin.g. (1) It derives independent
econom€c value, atttxal or potential, from not bentg

generally Iaown to, aaid liot being readily ascertainable by
proper means by, otl.ier persons who can obtain economic

value from its d.isclosure or use. (2) It is the s-ubject of
efforts that are reasonable under the circuLnstwces to

maintain its secrecy." SeLtion 1333.61(D), Revised Code.

(17) The attorney examimr has reviewed the infoimatiott
iiu:iuded in FirstFaiergy's niotiolt for pLotec.̀ tive order, as

well as the assertioiis set forth in the supportive
aimiot•alidun-L ApplyirEg the requirements that the
intornra#ion have auk-pextdent economic valiie and be the
subject of reasonable efforts to iruiintain its secrecy
pursuant to Section 1333.6I(D), Revised Code, as well as
the six-#a{.•tor test set lol-th by the Ohio Svprexrte Court,' the
attornep exanuner finds that, consistent with the ruli.ng at
the Noveniber 20, 2012, prehearing conferertce, coxtfiderctW
supplier pricing and supplier-identfying information that

appears i.n the draft document contains trade secret
infoi^matioxt. Its release is, therefore, prohibited under state
law. The attorneV examirner also finds that nondisckosure
of this iI7fi7m1atioll is not inconsistent with the purposes of
Title 49 of the Revised Code. Therefore, the attorney
exan.iner fmds that FirstEneres mation for protective

order is -reasortable with regard to the can#ideittial supplier
pricing and supplier-idenfifying information that appem
in the draft docume.nt arbd shoWd be granted to the extent

discxssed herein.

(18) Havmg determined that the supplier pri.rang and supplier-
identifting informatacm ctmtaix►s trade seclvt irdormation,
t1te attomey exan-LiiiET now must evaluate whw'Eher the
dcxmnrient c.ali be reasonabiy redacted to remove the
confidential mtorntahmx contaned therem wtthout
rendering the remaia3ing docmment incomprehensible or of
little meaning. The attonzey exa.uiirker does fil-td that it is

..5-

I 5ee 5We ar rd. the P'htitt Deater a_ Qi:is Dept. of irrs., 80 Ohio St.3d 513, 524-525, 687 N.E.2d 661(1999).
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possible to redact the document aiid release a redacted
version of the document. Therefore, the doccrment wffl be
released in redac te.d forni in seven days unless otherwise
ordered. FizWiy, the parties to the proceeding rixay review
arc cair:era at the otfices of the Conm&.sion the redacted
docune7tt prior to its scheduled release.

(19) Rule 4901-1-24{F}, O.A.C., provides that, utitess otherwise
ordered, protective orders issued pursuant to Rule 4901-1-
24(D), O.A.C., autonatirallv expire after 18 months.
However, in this case, the attorney examiner finds that
cmfide.ntial treatment shall. be atforded for a period endi3ig
24 moiiths front the date of this eiit.ry or until February 13,
2015.

(20) Rule 4901-1-24(F), O.A.C., re^uitvs a }mrtv wishing to
extend a protective order to file an appropriate moticsn at
least 45 days in advaxtce of the expiratioti date. It

FirstEnergy wishes to extend thLq confidential ti•eatmerit, it
should file an appropriate nn.otioii, at least 45 days in

advance of the expiratioi-t date. If no such motion to extend
conrideiitial treatrnean:t is filed, the Commission may release
ttus infcsm-Lation without prior rwtice to FirstEnergy.

It is, thexe:fore,

ORDERED, That the motion for protecti've order filed by FirstEnergy is granted
as set forth in Finding (17). It is, further,

ORDERED, That, unless otherwise ordered by the Conwr ►i.ssion, the redacted
doczunent be released hz seven days in accordanc-e with Finding (18). It is, furtlier,

ORDERED, That a copy of this entry be served upon a11 parties cd record.

THE PUBLIC iTIff-.ITIES COMMIS,SIC}N OF OHIO

Mandy WilTey Che&
By: Mlaitdy ^i1.Iey Cli1e5

Attorney Exa"r

GAP/sc
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BEFORE
THE PUBLIC L?TIILITIES COMMISSION OF OHi(3

In the N-latter of the Review of The
Altemative Energy Rider ConMined in )
The Tariffs of Ohio Edison Company, The ) Case No. 11-5201-EL-RDR
Cleveland Electric llluninating Company )
and The Toledo Edison Company. )

PL'BLJC VERSION

APPLICATION FOR REHEARING
BY

THE OFFFICE OF THE OHIO CQNSIa'NIERS' COUNSEI.,

The Office of the Ohio Consmners' Counsel ("OCC") applies for rehearing of the

August 7, 2t}13, Opinion and Order ("Order"} issued by the Public U6lities Conunissian

of Ohio ("Comnission" or "PUCO"). This case i.nvolves gmssly excessive }srices k paid

by FirstEnergys for In-State All Renewable Energy Credits ("RECs") and charged to its

customers.

Through this filing, OCC seeks rehearing of the Conunission's Order pursuant to

R.C. 4903.I0 and Ohio Adm. Code 4901-1-35. The August 7, 2013 Order was unjust,

unreasonable, and unlawful because:

A. The PUCO Erred VVhen It Decided That Customers Should Have To Pay

For FirstEnergy's Decisions To Pmc[mse In-State All Renewable Energy

Credits (Procured Ttueough The Augmt 2009 .RFP, October 2009 RFFF',

And August 2010 RFP - 2010 Vintage} Because The PUCO Did Not Find

I Exeter Audit Report at 28.

= The waad "FirstEnesgy" meaus ilw Firsi£uecgy Obia eterfiric disltilmEion u#iGties and sa also refeued to as
..Utittity" or "Cawpany.°

PUBLiC VERSION
I
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That FnrstEnergy Met Its Burden Of Proof That Those Costs Were

Pmdentiy Incurred.

1. The PUCO En-ecf When It Presumed that FirstEnergy's

Alawement Decisions to Purebase Renewable Energy Credits

were Prudeent.

2. The PUCO Erred Because There is No PresumPtion of Prurlence

When Analyzing Transactions Between Affihateci Comganies.

3. Even If the PUCO Did Not Err when it Presumed that

FirstEnergy's Mmageinent Decisions Were Pnudent, the PUCO

Erred Because it Failed to Properly Apply Such Presumgtion.

B. The PUCO Erred When It Decicied That Customers Should Pay The Costs

Of FirstEnergy's Decisionto Pay :

(Per Renewable Credit) For 7000 2009 and 2010 Vintage In-State All

Renewable Credits.

Tbe PUCO Emed Iu Faiiiug to Find That Prices Above .. : per

REC Paid by FirstEnergy Were Unreasonable Based on Available

^+Iarket bnformation From AlU Renewables Markets Around the

Conntrv

2. The PUCO Erred in Finding that FirstEnergy Was Excused from

Filing a Force Majeure Request (Until January 7,2010) Because

FirstEnergy did not Believe that Such a Request Could be Granted

Based Solely on the Price of Renewable Energy Credits_

PUBLIC VERSION
2
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3. The PUCO Erred m Finding that FirstEaergy was Excused from

Fi1ing a Force Majeure Request Because FirstEuergy Would Not

Have Had Time to Acquire RECs if the Force Majeure Request

was Denied.

4. The PUCO Erred in Fail* to It^ate a Specific Defecmiuaticm of

Prodeuce As Required by R.C. 490303 To Support The PUCO's

Allowance of Cost Recovery from Custouzers.

C. The PUCO Erred When It Decided that Customers Should Pay The Costs

Of FirstEnergy's Decision To Pay

(Per Renewable Credit) lr, RFP 2 For 95,489 2009, 2010, And

2011 Vintage In-State All Renewable Credits.

D. The PUCO Erred When It Decided That Customers Should Pay The Costs

Of FirstEnergy's DecisionTo Pay Ter

Renewable Credit) For 29,676 2010 Vintage In-State All Renewable

Credits.

E. The PUCO Erred When It Decided That Customers Should Have To Pay

For FirstEnergy's Decisious To Purchase High-Priced In-State All

Renewable Energy Credits ln 2009 For Compliance Years 2010 And

2011, Given TlAt FirstEnergy's Purchases Were Imprudent And

Ot6erwise Unreasonable.

F. The PUCO F.ared By Failing To Order Aa Investigation Of'OiJhether

FirstEnergy Extended Undue Preference to FirstEnergy Solutions Given,

Among Other Things, The Exeter Auditor Fiading That "1'he Prices Bid

PUBLIC VERSION
3
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Bv FirstEnetgy SOtutiom Reflected Significant Economic Rents And

Were Excessive By Any Reasonable Nleasure."s

G. The PUCO En-ed By Failing To Find That Its Entries and Due Process

Were Violated When A Key Recommendation In The Draft Exeter Report

-- that the PUCO should not allow FirstEnergy to collect frmm customers

any.procurezuent of In-State All Renewable Credits above S50 per REC ---

L7id Not Appear In The Filed Exeter Report After FirstEnergy Objected

To The Recommendation In A. Private Process VAere FirstEnergy, And

Not Other Parties, Was Provided The Draft Report And Proposed Changes

To The Report.

H. The PUCO Erred By Not Filing "Findings Of Fact And Written

Opinions;" In Violation Of R.C. 4943.04, To Use The Evidence Tlot The

Exeter Auditor's Draft Report Contained A Recommendation For Ttie

PUCO To Credit Customers For FirstEnergy's Renewable-Credit

Purchases Above $50. This Most Key Auditor Recommendation For

Customer Protectivrx Was Not Jitcluded In The Final Exeter Audit Report

After FirstEnergy Objected To The Draft Recommendation In A Private

Process Where It Was Provided A Copy Of The Auditor's Draft.

I. Consistent with R.C. 4901.13 (rales for reguiating "ths mode and manner

of .- audits... and hestrings-- ."), the PUCO Erred By Not Ruhng That, In

Fntome Cases For R.evie-ws Of FirstEnerrgV's Alternative Energy Rider And

Iu Cases For Review of Any Electric Utility's Alternative Energy

Purclmes, Any Commentary On The Draft Audit Report By An Electnic

I Exeter Audit Repan at iv.

P'IJBLIC VERS€C!N
4
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Utility hlust Be Shared Contempomeously 'Xrith Other Parties Who Will

Be Given The Same Opponlunity As The LFtility To Nlake Substantive

Recommendations For The Fmal Audit Repcxt That Will Be Filed In Such

Cases.

I. The PUCO Eued By Preventing The Disclosure Of Public Infnrniation

Relating To FirstEnergy's Imprudent Purchases Of hi State All-

Renewable Energy Credits For Which FirstEnergy's Customers Should

Not Have To 1'ay.

The PUCO Ened 13y Iutproperly Appiying R.C. 1331.61 (1?) and

by Violati€tg R_C_ 49()1. I 3, R.C. 4905.07, Ohio Adm. Code 4901-

I-24(Dy,i) and the Strong Presumption in Favor of Public

Disclosure Under Ohio Law bv Prevenfin5 Public DiscCosuue of

Bid-Specific Information, Including the Identities of the Bidders as

well as the Price and Quantity of Renewable Energy Credits Bid

by Each Specific Bidder.

a. The Identities of Suppliers and the Specific Prices that

FirstFnerLzy Paid for Renewable Energy Credits is not

Economi,cally Valuable Information Nor can it be

Duplicated to Undennige Future Renewable Faiergy Credit

Procurement Processes.

b. FirstEnergy Failed to Take Sufficient Safeguards to Protect

the Identities of Renewable Energy Credit Suppliers and

PUBLIC VERSION
5
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Their Pric-mg lxiformation, Allowing Individua.is Outside of

the Company to Discover the 1nf'ormation.

c. The PUCO Failed to Address the Fact that FirstF.nerLzy's

Motion for Protection of Supplier lden.tities md Pricing

Information was Uotimely, Which shcsidri have Resulted in

Denial.

2. The PL3C(? should make Publicly Available the Complete

(Unredacted) Copies of the Exeter Aodit Report and All Piior

Pleadings (Including Briefs. Motirnm and Testimony) m this

Prnceeding.

3. The PUCO Erred in Affmniing the Attotuey Eacaminez''s Rulaz►pi, f.3n

FirstEaaergy's Second Motion For Protective Order because Public

Information was Improperly Redactec! from the Draft Exeter Audit

R.eport.

4. The PUCO Erred by Granting FirstEnergy's Fourth Motion for

Protective Order, Therehy Preventing FirstEnergv's Clastomers and

the Public Generally frotn Knowing OCC 's Recommendation to

the PUCO on the Total Dollar Amotmt that FirstEnergy Should

Have to Credit Back to Its Customers for flvercharges,

An explanation of the basis for this Application for Rehearing is set forth in the

attached Memorandum in Support. Consistent with R_C. 4903.10 anci OCC's claims of

e.rror, the PUCO should modify or abrostate its Ckder_

t'[JHLIC VERSION
6
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Respectfitlly submitted,

BRUCE 3.1k'ESTON
OHIO CONSt1M.1;̂ RS' COUNSEI.

isl Afelrssa R Yost
Melissa R. Yost, Conasel of Record
Deputy Ccmsumers' Couse1
Edmund "Tad" Betger
Michael Schuler

Assistant Consumers ' Counsel

Offlce of the Ohio Consumers' Cuunset
10 West Broad Sheet, Suite 1800
C'oltmbus, Ohio 43215-3485
(614) 466r 1 291 - Telephone (Yost)
(614) 466-1292 - Telephone (Berger)
(614) 466-9547 - Telephone (Schuler)
yost@oao.state.oh_us
berger@,occ. state.oh.us
sch era.occ.state.o us

PUBLIC VERSION
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BEFORE
THE PL'BLIC LITII.TTIES CO11Z1tUSSION OF OHIO

In the Matter of the Review of The )
Alternative Energy Rider Contained in ) Case No. 11-5201-EI.-RDR
The Tariffs of Ohio Edison Company, The )
Cleveland Electtic Illtuninating Company )
and The Toledo Edison Company. )

INEE;V1ORAINDUM Ili SUPPORT

1. INTRODUCTION

OCC seeks rehearing of the August 7, 2013 Opinion and Order ("Ordsr") of the

Public Utilities Conun.ission of Ohio (`°Comtreission" or "PUCO") that lails to adequately

protect FirstEnergy's 1.9 million customers fiom all of the uuteasotiable and imprudent

costs iucttrred when FirstEnergy decided to buy excessively priced In-State All

Renewable Esergcy Credits (RECs) froua The

PUCO correctlv decided that customers should not pay FnstEnergy over S43 millicm

dollars for 2011 vintage RECs purchased in August 2010. That is a lot of customer

moneg_ Bu.t there is a lot more at stake.

The unprudent purchases rlisall.owed by the PUCO are oniy a portion of the

i^t^det€# ^.Yosts assotiiateed with thtEe deals witli fuT RECs purchased in 2009-2011.

The additional amount of dollars that FirstEnergy should not be pennitted to be cnllected

from customers is (plus interest).

FirstEnergy failed to meet its burden of proof to show that its pawltases were

prudent. The PUCO presumed that FirstEnergy's management decisions were pmdent_

But such a presumption is unlawful.
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Additionally. the Order prevents public disclvsure of supplier price and bid

information from. 2009 - 2011 that cannot reasonably be argued to constitute trade secret

infonnation. In this regard, the PUCO will not allow OCC to publicly reveal its own

recommendations fvr protectiag customers from FirstEnergy's imprident purchases of

In-State All Renewable Energy Credits. Certaiuly, if the PUCO can publicly disclose the

amount of money that it fo}md FirstEnergy should not be permitted to coltect from its

customers (S43,362,796.50 plus carryin,g costs) under Ohio's law regarding trade secret

ii*tformatirnt, then the amount OCC argued should be disallowed should filcewise be

disclosed (^ )

H. STAN'nARD OF REVUw

Applications for Rehearing are gorerued by RC. 4903.10 and Ohio Adm- Code

4901-1-35. This statute provides that, within thicly days after issuance of an order from

the Commission, "any party who has entered an appearance in person or by counsel in the

pr+pceetiing may apply for rehear#ng in respect to any matters deteimine,d in the

proceeding." Fmthermore, the applicatiog for rehearing must be "in. writing and shall set

forth specificaLly the gronnd or grourids on wbich the applicaut considers the order to be

unreasonable or unlawful."s

In considering an applicatson for rehearing, Ohio law provides that the

Commission "tnay gmW and hold such rehearing on the matter specified in such

application, if in its judgment sufficient reason therefor is made to appear. "6

FuErthermore, if the Commission grants a rehearing and determines that "the orig9mal

R.C_ 4903. 14.

} ILC. 49()3.1(1(B).

6 Id.
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order or any part thereof is in any respect unjust or unwarraaited, or should be changed,

the commission uuty abrogate or modify the same *** „'

OCC meets both the statutory conditiotts applicable to an applicant for rehearing

pursuant to R.C_ 4903.14 and the requirements of the Commission's ndQ on applications

for rehea:vtg. * Accordingly, OCC respectfiMy requests that the Commission grant

rehearing on the matters specified below.

III. LAM A-ND ARGUIVfE:VT

A. The PUCO Erred When It Decided That Customers Should Have To
Pay For FirstEnergy's Decisions To Purchase In-State A11 Renewable
Energy Credits (Procured Through The August 2009 RFP, October
2009 RFP, And August 2010 RFP - 20111 Vintage) Because The PUCO
Did Not Find That FlrstEnergy iMet Its Burden Of Proof That Those
Costs Wece Prudentiy Incurred.

1. The PUCO Erred When It Presumed that FirstEnergy's
Management Decisions to Purchase Renewable Energy Credits
were Prudent.

Accordinq to the Stipulation that established Rider AER, FirstEnergy could only

callect from its customers the "prndently incurred cost[s] oF' renewabie energy resource

requirements "pursuant to R.C. §4928_64."s That Stiptilatiau, however, granted no

presumption that FirstEnergy's management decisians to purchase RECs were pmdent.

To the contrary, FirstEnergy bears the burden of demonstrating that its costs fvr

procurement of Renewable Energy Credits were prudently incurreri. '° FirstEnergy

' 1a.
a SPe Ohio A&m_ Code 49[)1-1-45.

9 Itr the Matter of the Application of Ohio Edison Coniparat. The CletAeland ETecn7r .ttlun ►irtating L'onpama
and The Totedo Edrsan C'ompr3nt',foi•A rrthoritv to Establish a SWrdarrl.Sm7ce OprPru-suant to R.C.
4928.143 in the Form o,f an Elorn•ie .Seruritv Plan, Case No. €58-935-EL.-SSO, Stipulation aud
Rccommmdatiom at 10-11 (Feb. 19. 2009).

ta See In Re IhuXV Enerr; Ohio, Inc.. 131 Ohio St.3d 487. 2#312-t1bia-15ii9, 9ts7 N.E.2d 201, st 19: 5ee
aPsa. R.C. 4909.14: R.C. 4928.142(D)(4); RC. 4928.1473(E) and (P).
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acknowledges this reqttiremew," and so does the PUCO_'z But then the PUCO states

that "`the Comn-tissiou should presume that the Companies' management decisions were

prudent" 13 This PUCO fmdiust is wrong - the PUCO has no authority to change the

burden of proof set out in relevant stafiut.es. 14 The PUCO's "presumption of prudence is

not created by statute or by PUCO regulation. Instead, as explained below, it was created

out of whole cloth by the PUCO through its case decisions.

The PUCO's uncodified application of a presumption of pnxlemce is based on the

Commission's ruti.ng in a.i985 purchased gas adjustment clause r,ase involving Syracuse

Home Ulilities Company, ihc." In that case ("Syf'acuse"), the PUCC3 adopted the

gmdeimes reported m the National Regulatory Research lnstitute ("NRRi") paper. "The

Pnxletat Investment Test of the 198{)s."e The fi.est of these gificeiines ca.ffed for utility

decisions to be viewed with a presumption of prudence. 17

In the S)racuse case, the PUCO distinguished the burden of pmf f€om the

burden of producing evidence_'s However, the burden of proof requires tha# the utility

produce evidence to support its position. ReWciless of how the Commission worded the

burden, it remains with the utility. By requiring the PUCO Staff or another party to

produce evidence rebutting any alleged presumption of prudence, the Cotunussion is

" Initia! Brief of FirstEnergy at 69.

saUrder at 21.

"Order at 21.

14 R.C. 49Q9.19: R.C. 4928.142(D)(4): R.C. 4928.1473(E) and (F).

13 & the dlurter of the Regulation o^'Furclrased !',rrs dd,j,rs^eari Clause Conrrrtf,ed %aithi,r the Rate
Sckedules of Syiwuse Home TJtililtts Compmrv, Inr. and Related Matters. Case No. 86-12-GA-GCR. 1986
Ohio PUC LEXIS 1, at 21-21 (Dec. 30, 1986) ('°Syzacn.se"}.

Fa Irt. [Citiag to "7he PnuieW Investaumt Test in the 1980s," NRRI-83-16, (Apsal, 1985)].

l7ld. at*22.

I s Svraruse at *22.
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asking tlue challenger to prove a rtegative. This approach was rejected by the Supreme

Court of Ohlo.'9

In the Suprerne Court's decision in Dr&.-- Errergv, Dace sought reimbursement for

approximately $30.7 nliHion in costs associated with damages caused by Hurricane 11re.20

Duke arguecl that "other parties did not conclusively prove that the claimed expenses

were unreasonable or ftnprodent."2 1 Birt, as the Supreme Court held, "#hat [argumenti is

irrelevant because those parties did not bear the burden of proof."22 The Court expteio,ed

that it is the Utility that has to "prove a positive poiut: that its expenses had been

prudently ineurred * * * jt)he roxnniissim did not have to find the negative: that the

expenses were imgrudeat."23 As a result, the Supreme CoW upheld the Commniissian's

decision to disallow much of the S30 anil.liola xiiat Duke soupht to recover from +eustQmen

for storui damage, flatly rejectmg any presumprion of pnudence. The Supreme Court also

noted, "Duke has not been given a blank check, but an opporn.uuty to prove to the

commission that it had reasonably and prudently incurred the costs it sought to

recover."24

Likewise, in this case, ac.cordiuLz to the Ohio Revised Code, the ESP StipnIation,

and the Supreme Court of Ohio's Duke Ener^.y decision, FirstEnergy must prove that its

expenses were reasonable and pnident. It is not up to the other parties to first prove

otherwise. Any shifhng of the "burden ofprochicing evidence" takes the burden off of

"Is Re L>uke Energv Ohio, Inc.. 131 Ohio St.3d 4?. 2U12 Ohio LEXIS 849. 9157N.E.Zd 2f11, 18.

-V In Re ,Dtrke Erraxy Qhiv, Inc.. 13 I©hio St.3d 487, 2t112-CZhio-1509, 967N.E.?d 201, at r-

21 IMRe I3rfke EnerV Ohio, Inr., 131 Ohio 5t.3d 487. 2€#12-Ohio-1509. 967 N.E.2d 201. at r.

"In Re Dttke.Ertergy ahio. Inc_, 131 Qhio St.3d 48'. 2a12-dhio-tSi?9_ 967N.E.2ct 2€}I. at 19.

Ia In Re lhrke Energv C?hfo, Inc., L31 Ohio St.3d 487. 2A 1? 4hio-1509. 9G71+I.E.2d 2(l1, at i8.

24,in Re Duke EnaRv- Ohio. Inc., 131 Ohio St.3d 487. 2012-0hio-15Q9, 9fi? N.E.2d 2t11, at,".
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the Utilitv and is co-utrmy to Ohio law, Supreme Cout of Ohio precetlent, and the

controlling Stipulation in this matter. Because the Utilities bear the burden o€pmf, it is

axiomatic that there can be no presumption of pradence_

The Suprezne C. ouit of Ohio's mting is consistent vnth other states as well. For

instance, iu a Supreme Court of Missouri case, the Missouii Public Service Commission

("PSC") decision to review affiliate tragsactions with the presumlrtion of prudence was

ehallmged-25 The Supreme Court of Missouri found that while the bimden of proof fell to

the utility, the PSC had a practice, though not codified, of applying a presumption of

prude.nce to utility expenditunes. 26 The Supreme Court of Missoari noted that "The PSC

has no authority to adopt rules changing the burden of proof set out in relevant statutes

» 27

Finally, the test upon which the PUCO retied in finding a presumption of

prxlmce for utility decisions was oreat:ed for a completely ciifferent situation. The paper

(that the PUCO retied upon in its Svrncuse decision) is entitled "The Prtuient Investment

Test of the I980's." It was designed to be applied to utility investrn.ent decisions, namely,

investments iII large power plauts.'S

The ESP Stipulation that OCC, FirstEnergy and others signed does not provide

for a presumption favormg First.Energy. The PUCO shoWd enforce Clhio law and the

ESP Stipulation and not allow custoaers to be harmed by a presumption that unrlermiues

a5 f*ee of the Prtblic C'ouresel v. Misrala-i P116IiC .S¢rvPee Comrnission, Z013 W. i.EXIS 45_ at * I
(Missouri 20I3)-

N Id. at #12.

'"Id. at +20.

' -The I+udW Ixtvesmeut Test is the I9Ns." NRRI-83-16. at 62 (Apa 1985).
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the we11-established burden of proof standard. The PUCO erred by misapplying

controlliIg Supreme Court of Ohio precedent, when it created such a presumption.-*

2. The PUCC} Erred Because There is No Presumption of
Prudence When Analyzing Traasactions Between Aff'e[isted
Companies.

There is no presumption o€pnldence when analyzing transactions be.twees

affiliated companies. This principle is recognized by the National Association of

Regulatory Utility Coumissioners C"NARUC"). 3° NARUC states that there are "four

widely accepted guidelines to determine whether an investment or expenditure is

pnudent "3' It then lists the g€iidelines, which are the exact same guidelines the

Commission used in the Syracuse case from the NRRI paper, "The Prudent hnvestment

Test of the 1980s.,32 But NARUC added "(tj6ere is no presumption of prudence for

affdiate transactions, whether they are for expeaditares or investments" (to the end

of the first guideline which is the presumption ofprudence.)-13 Additionally, there is a

long line of precedent (from other jurisdictions) demonstrating that there is no

presumption of prudeoce in affiliate transactions.

In a Supreme Court of Missotxri case (discussed above), the Missame Public

Service Commission ("P'SC"} decision to review affihate hmsactiom with the

presumption of prudence was chafieQgeci." The Supreme Court of Missomi found that

"- See supra, Urder at 21.

3° ,MocIel Stam Prataaois far Ctitical Infrastruct.nre Protection Cost Reeovety, NAKUC, .Tuty 2004- V'ersion
1, at pg. 21.

I I Id

37 Id. fiti 17.

33 Id. (EmVhasis in the ar4oai.)

34 Orice of rlte Public Counsel v tLlissouri .Pr,6)ic .Swvwe Cor►rmis.riorr, 2013 Mo. I.EXIS 45. at *I
(Mssotui 20I3}.
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while the burden of proof fell to the utility, the PSC had a practice, though not codified,

of apptying a presumption of pruden.ce to tttiIity expenditores.3'

The Court, however, held that any presumption of prudence was improper when

applied to transactioets between affiliates because of the greater risk of self-dealing.36 The

Court cited to a c^eport of a Congressiotta.f Staff Investittation into En,ron, ivbich it

characterized as parttcularly egregious.3' The report stated:

[W]henever a company conducts tramactions among its own
affiliates there are inherent issues about the fairness and
rnotivations of such tt'amctions. ... One concern is that where one
affiliate in a tramaction has captive cuEStomers, a one-sided deal
between affiliates cau saddle those customers with aclditional
financial burdem. Another concern is that one affiliate will treat
another with favoritism at the expense of other companies or in
ways detrimental to the niarket as a whofe.3$

The Supreme Court of Missouri noted that affiliate transactions are not arm's

length transactions and there is simply no place for a presuniption of prudence. " As

discussed above, the Court held that since the prestmption, of pnulence was not codified,

the PSC lad no authority to change the burden of proof set oat in the relevant statutes.40

The Supreme Court o€R+fissouri also held that a presumption of prudence is inconsistent

with the PSC's obtigation to prevent regulated utilities #iom subsidizing their non-

3std. at *I2_

3* Id.at*14.

17 Id

sa Id. [Citint Staff of Senate Conun. on Gov't Affai!rs, ! 07°` Cong. Committee StuffIinwtrgaJion of the
Fedet af Eitergv Xegulawry Colyimissionr 4versight of F.hi-or  26, n.7 5 (Nov. 12, 20022)J.

^Id a€*15-1fs.

Id. at -20.
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regulated operations.4t Finally, the Coitrt held that by chaaging the burden of proof, the

PSC required Staff to prove a negative, but that was wrong as the burden of proof is on

the company and it would have the records that would allow it to meet its burden.42

The Sttpreme Coctrt ofMisscuri's decision is in line with many other courts that

have intensely screitinized affil.iate transactioos. According to the Supreme Court of

Iclaho, "[tjhe reason for this distinction between affiliate and non-affiliate expenditures

appears to be that the probability oftm.warranted expenditures ccsrrespoads to the

probability ofcollusion."d3 The Superior Court of Pennsylvania similarly stated:

Charizes arising out of intercompany relationships between
affiliated companies should be sautinized with care [citations
omitted] atad if there is an absence of data and iaformarien from
which the reasonableness and propriety of the services rendered
and the reasonable cost o#'rerldering such services can be
ascertained by the commission allowances is properly refused. ***

It therefore follows that the commission should scrotinize carefaIly
charges by affiliates, as inflated charges to [an] operatiulg company
may be a means to irnproperIy mcrease the allowable revenue and
raise the cost to consumers of utility semce as well as the
r>nwarranted source of profit to the uitimate holding coxupauy.44

The Court of Appeals of Mirhigan found that, "the utility has the burden of

demonstrating that transactions with its affiliate are reasouable.,'45 The Supreme Cow of

Oklahoma has stated, "It is generally held that, while the regulatory agemy bears the

41 Id. at *19.

4 2 Id. at *2S.

43$arse Water Corp_ r. Idaho Pub. UtIL Comm., 97 Idaho 532. 838. i9761da. I.1:.XXIS 358, 353 P.2d 153
(Ida1D 1976).

" .Sc+larEYeeuic Cv_ r. PennsrlFwrria Pir67ic G'tilitv Com., 137 Pa. Super. 325. 374. 1939 Pa. Super. I.EX1S
47. 9 A.Zd 447 (ly;oamtnber 15. 1939)-

45 Mirh. Gus t1tilrlies s: Mfch. Pub Seru Comrn. No. 205234,199141irh. App. LEXIS 1954, *6 (Ftbraaty
8, 1999).
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beirden of prowing that expenses incurred in transactiryns with non-affiliates are

unreasonable, the utility bears the burden of proving that expenses incntred in

transactitsns with affiliates are reasanable."46

The Supreme Court of Utah also rejected a presmnlstion of prudence in affiliate

transaction,s by stating, `°fwjhile the pressures of the competitive market might allow us to

assume, in the absence of a showing to the contrary, that non-affiliated expenses are

reasonab[e. the same cannot be said of affiliate expenses not incurred in an arm's iength

transaction."$7 Finally, in his concurring opinion, Justice Scalia of the Supreme Court of

the United States, stated, "it is entirely reasonable to think that the fairness of rates and

contracts relating to joint ventutes among affiliated companies cannot be separated from

an inquiry into the prudence of each affiliate's participation."As

precedent clearly demonstrates that transactions between a€feliates should never

be subject to a presumptioix of pMence. Affrliate transactions present too manv

opporhmities for self-dealing and potentially fraudulent or inflated contracts. Consist.ent

with the long line of precedent firocn other jurisdictions, presuruptiQns of prudence in

affrbated transactions are inconsistent with the PUCO's duty to prevent regulated entities

from suhsidizing tlieir tmregulated affiliates. The Commission cannot just shift the

burden of pmof when Ohio law explicitly places that bmkn on the ntility. And even if

the PUCO attempted to adopt such a pntdence standard, it is not applicable to affiliate

46 Itrrpen v. Ok Cotp. Comni., 1998 OK 126. 769 P.2d 1309, t320-21 (t}]cla. 1988).

47 US West Cvmnumicotions. Inc. v_ Pub. S"r*: Comm., 901 P_2d 274}. 274. 1995 Utah LEXIS 46, 258 Ubb
Aahr. Rep. 27 (Utah 139555).

44 Miss Powwr & Light Co, v. JWrss, 487 U.S. 354, 382.108 S. Ct 2428.101 L. Ed. 2d322 ( 1988) (Scalia,
3.. conCcufingj-

PUBLIC'VERSION
10

OCC Appx. 000144



trarasaction according to the very ot-gmzation that oversees the research institute that

published the test NARUC.

FirstEnergy failed to prove that its decision to purchase In-State All Renewable

Energy Credits at prices that exceeded was prodettt, Indeed, the evideme introduced

by the other parties iodicated that RECs should not have been pmhased at prices

anywhere near the prices that FirstEnergypaid to: For

these reasons, the PUCO erred and shoidd disallow FirstEnergy frou► overchatsting its

customers for its unreasonable REC purchases.

3. Even I#'the PUCO Did Not Err when it Presumed that
FiratEverg,y's Management llecisirins Were Prudent, the
PUCO Erred Because it Faiied to Properly Apply Such
Presamption_

Assuming argrrendo that the PUCO's decision to presume that FirstEnergy's

management decisions were prudent and lawful, the PUCU's application of that

presumption was not. Specifically, the PUCO failed to correctty apply its holding in

Syracrrse in regard to such presumption of prudence in deciding that costs for the

procurement of In-State All Renewable Energy Credits should be paid by FirstEnetgy's

customers.

In the 1986 Aracuse case, the Commission established guiclelines for assessing

the prudence of titility decisions." The Commission established a rebuttable presumption

of prudence. ' Black's Law Dictionary defines a presumption as "A legal inference or

assumption that a fact exists, based on the 1€nown or proven existence of some other fact

or Woup of facts" and it defines a rebuttable presumption as "An inference drawn from

Oin re SWxrcvse Home Utiis. Co.. Pub. L'ti1. CoYmn. No_ 86-12-GA-GCR, 1986 Ohio PUC I..EXIS 1, at
4121 (1'Dec. 30. 198b). (Hereinafter Swmcuss).

30 Syroeuse at *21 23.
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certain facts that establish a prima facie case, which may be overcome by the introduction

of contrary evidence."I"" A rebuttable presumption shifts the burden ofproducing

evidence to the party against whom the presumption operates - a challentter.'3

Therefore, according to the holding in Syrr^ciise, the burden of proof or penuasion

that the expenses ineutred or decisions made were reasonable or prudettt remains with the

Company. The "Presumption ofprudence or reasonableness shifts to the challenger the

duty ofproducina evidence to rebut the presumptian."' In other words, once a party

rebuts the prestuuption estabhshed in,^yracttse, the Company must meet its burden of

proofS3 The PUCO must first find that evidence rebuts the presumption of prudence, and

then find that the Conapany sufficiently sustained its burden of persuasion.

According to PUCO case law, challengers must produce evidence to rebut the

presumptiou. In S'yracuse, the Cc_smmmion decided that a party must do more than

disagree to rebut the presumption ffiat utility decisions are pnident. " Conchmry

statements and unsubstantiated in€'erences were not enmigh to shi} the burden of

producing evidence back to the Company." Yet, precedent does not require a bigh

standard of proof to invalidate the prudence presumption. Cliatiengers do not have to

5; Bfack's.LaU-Dictianary 13()4 & 1.3(ib (9th E.d. 2W51).

52 Svr!lc7rse at'y22.

33 id.

`# In the -Mattgrvf the Irra esiigalion vrto F07Y. Pub. Util. C+om,m. No. 85-521-EirCOI. 1987 (flio PUC
LE.X15 716. at*3 (March 17. 1987).

'' In the Mattet of tfielmMtigarrton into P07y, Pub. C,'tiL Comm. N.o. 85-521-EL-COI, 1988 phio PUC
LEXIS 1269, at *22 (January 12, 1988).iu my optttion the lactlZUage ia amtlter case sile citea to bettcc
matches thit point. I would use this cite: In tJieMalter of the Regylatfan of the Flectric Fuel Component,
Pub, Util. Comm. No. 86-65-F-L-EFC, 1987 Ohio PUC LE7CIS 69,*65 (Ju:ly 16, i987).

'6 5yrrrcme at *22 23.

5,1Id.

PUBI IC VERSION
12

OCC Appx. 000146



prove that the Company's decisions were uuprudent.' PUCO precedent only requires

challengers to "go forward with sonte concrete evidence supporting their position.`

Parties merely have "to provide enonsth evidence ofpatetrnal imprudence to rebut the

presumption."' These cases establish a low standard of proof to rebut the presumption.

Requiring a low standard to rebut the presumption is consistent with the

Commission's stated purpose in instituting the pcudence presixtnptiorl. The premm.ption

was established to proinote fairness and efficiency in proceedisags.6` The presumption was

to act in such a way as to fvcus the issues in a proceeding to uatters disputed by the

parties.' It promoted nranageable hearings.

_41Qw standard of proofto rebut prudence presumptions provides the Company

and the PUCO with information about each party's concerns with the case. The parfies

must rebut the presumption by praviding some evideDce, and the Company can then

provide proof as to why its decisions as to those particular issues were reasonable.63 In

this way, the proceedings can be narrowEy focmed on those particular issem raised by the

parties, and the hearing process remains xt>auageable." Yet, by setting a high stand.ard to

rebut a presmnption, the Commission not only focuses on particular issues, but goes

m1'n the Matte+` of ths Regulation of the El,ovtrtc Fuel Conrponprt, Pub. Util. Couscn_ No. 86-05-EL-EFC,
1987 Ohio PUC LExIS 69. *65 (July 16, i98'7).

59 In the Mtatter of the Investigntio" into Perty. Pub. Utii. Coimm. No. 85 521-EL-COT, 1988 Ohio 1riIC.'
I.EX1S 1259, at *21(Jautmy 12, 1988). (Emphosss added).

"e In the Matter of the Regarlaliort of the £lectt7c Fuel Component, Pub. Util. Cnmm No. 85-U5-EI,-EFC.
1987 C?}keo PUC LEXIS 69, *65 (July 16.1987). gEmphaais adcled}.

ks; In the Matter ofthe Irtvestfgation into Patxv, Pub. Utel. Comm No. 85-52 [-EL-COT, 19$8 Ohio PUC
LFMS 1269, at *22 (Jattuaty 12. 1988).

62Irl.

" In tfre Mailer of the Il egulafaoa't of the Eledric Fttel Componnent, Pub. Util. Comm l+io. 86-05-EI.-EF'C.
1987 Ohio PUC LP-US 69. *65 (July 16, 1987).

" In ►he Matter of the Im^er#gntion into PerrJ: Pub. LfLil. Comm. No. 85-521-EIrCOI. 1988 Ohio F+UC
LPMS 1269. at *22 (January 12t 1g88).
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beyvnd its purpose in establishing the presuniption. A high standard of proof to rebut the

pres€mption excessively burdens other pzties.

In this case, the PUCO applied the Syracrise precedent_as Ttle Commission

prestuned that FirstEnergy's innag,ement decisions to proetue RECs were pnident.

Because of this presumption and because the prudence of these costs was uot disputed in

the proceeding, the Commission allawed FirstEnergy to collect from its customers the

costs of the its purclases of All-State SRECs, In-State SRECs, and All-State RECs. The

PUCO also prestuned that the decisions to purchase In-State All Renewable Energy

Cfedits were pnlden,t_ However, the PUCO found that this presutnption of pnidence was

rebutted ' The Connuission explicitly stated:

Here, we find that the Exeter Report was sufficient evidence to
overcome the presumption that tlie Companies' m^agement
decisions were prudent as to the procurement of in-state all
renewables RECs_"

This fmding is consistent with PUCO precedent. The duty of the parties to produce

rebuttable evidence is not high. The Exeter Report along with other factors such as the

Commission's finding that the Company sboo.ld have consulted with the PUCO given the

unavai..[ability of'reliable market informa.tion,ft the various potential, alternative options

presmted by parties, and the costly, adverse outcome of FirstEner,cy's decisions are

evidence that rebuts the pnclence pmmm"icm.

Order at 21.

Order at Zi.

Ordu utZl.

Order at 23. 24.
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A reb€ttted presumption of pntdence creates 4 duty on the Company to produce

evidence proving that the costs were reasonable and recoverable.' It then becomes the

fiurctiou of the PUCO to disallow the costs for which the Company fails to meet its

bnrclen, i.e. were imprudently i,ncurred.T° Having deteznaiured that the Exeter Report

rebutted the presumption of prudence," the PUCO must require FirstEnergy to meet its

burden of proef. Instead, the PUCO placed the burden, of persuasion on other parties.

The PUCO expected other parties to establish that the Company's actioos were

unreasonable or imprudent. This is inconsistent with Ohio law, Supreme Court of Ohio

precedent and PUCO precedent, because it unlawfully shifts the burden of proof away

froirt FirstEnergy and onto other parties.

The Commission found that the axtema.tives proposed by other parties Nvere not

viable options. First, the PUCO was "not persuaded" tbat a reasonable reserve price could

have been cal.ctilated.73 Second, the PUCO found that "the Conxpanies were not required

to consider making compliance payments in lieu of purchasing RECs offered through a

competitive auction."' The PUCO also found that there was "no evidence that payment

of marlcet prices resulting from a competitive process, above the statutory compliance

payment level. is necessarily rurreasonable."'

& In the Mtrftp' of rhe Regtr#atiovt of rke Elsctrtc F'ue! Componerrt: Pub. Citii. Comm. No. 86-05-fiI,-E1:'C.
198'r Ohic► PUC LEXIS 69, *65 (July 16. I987)-

'Id. at *13T.

Order at 21.

72 Order at 23-24.

73 Order at 22.

Id Ttte Commissidn did not fud dat Fitsffinergy coWd not have made compliauce payments.

^OpWonandtkderat23.
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Yet, these findinp do not hold FirstEaergy to its burden of proof. Nowhere in the

PUCO's Opinio.u and Order does the Counmssi<Yn find that FirstEnergy's decisions to

purchase ln-State Alt Renewable Energy Credits were pnident. The law requires

FirstEnergy to prove that its decisions were prudent and reasonable. The law does not

require other parties to prove the unreasonableness or imprudence of FirstEnergy's

actions." The law does not reguire these parties to convince the PUCO that these

alternative options were necessari.ly the better option. Again, the burden is on the

ConWany to prove its decisions were reaasonable_" AsswrtittW, arguerirla, tltat there was a

burden, the challengers met their burdem but the Comutission did not require the

Company to meet its burden of proof.

Finally, the PUCO's Opinion aM Order is contradictcur±,+ in its fzaadmg re^wwdnngq

the gresumption of prudence. The PUCO expressly stated that the Exeter Report was

sufficient evidence to rebut the presumption of pmdence as to the procnrement of In-

State All Renewable RECS." The Commissiom ihen concluded that the costs to pracure

August 2009 RFP, October 2009 RFP, and August 2010 RFP - 20I0 Vintage ItECs

should be paid by FirstEnergy's customers. To reach these conclusions, the PUCO did

not weigh the Company's evidence reprding the reasonableness of its nianagers'

decisions. Instead, the Commission reaaoned that the Company's neglect m consttlting

with PUCO Staff was "not sufficient ta overccfme the presumption that the Companies'

'Ia Re I3uke Energv Ohits, Inc.. 131 OWo St3d 487. 2t1t2-Uhio-E509. 967 N.E_2d 20l, at 19: R.C.
4904.19; R,C. 4928.142(t3X4); R.C. 4928.1473(E) and (F).

71 in the Afarter of the R¢gtelattar► of the EFectric Fuel Corrrponent, Pub. Util. Ccmma. No. 86-05-EL-EFC,
1987 Cihio Pli-C LEXIS 6+9. *64-65 (July 16, 19$7).

Orcter ar 21.
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management decisions were prudent."'" The PliCO then states that this factor also does

not "support the disallowauce of the costs of the REC purcbases."' This statement

contradicts the farner one. Earlier in its Opinion, the Commission expressed its fmding

that the presumption regardiug In-State All Renewables RECs was rebutted by the Exeter

Report. e:

Because the PUCO determiued that the Exeter Report rebutted the presutnptiou of

pmdence, FirstEuergy had the burden to produce evidence proving the pnicience of its

decisions. The PUCO did not hold FirstEnew to its burden. Instead, the PUCO's Order

lets FirstEnergy keep (plus interrest) wrougfulty coIlected from its

customers. The 1'UCO should approve this Application for Rehearing and find that

FirstEuergy failed to prove that its decisions to purchase Augwt 2009 RFP, October 2009

RFP, and August 20 10 RFP - 2010 Vintage RECs were prtuieut.

B. The PUCO Erred When It Decided Thpt !G'nst±^^e". ^^^idd. Pit.. The
Cas#s Of FirstEnergy's D+ecisio.n to Pay
- (Per Retttwnlale Credit) For 10,400 "0 ,ixi 2t"tiiD Vintage
la-State All ltenewaale Crefts.

In its Opiniou and Order, the PUCO found that customm would have to pay for

20,000 2009 In-State All-Renewable RECs FirstFnergy purchased for W REC

on August 20, 2009, in response to RFPI issued the month before_"' In reaching its

decision, the PUCO identified three reasons wltv it believed that FirstEnergy's decision

to purchase these 2009 In-State A.ll-Renewable RECs af; Per REC should not be

79 Order at 23-24.

°° In R$ Duke Energy Olrio, Im-., 131 t3hifl St.3d 487. 2U12-7Mo-1 5t?9. 967 N.E.2d 2ai. at ^:1€.C.
4909.19; R.C. 4928.142(D)(4); R.C. 3928.t473(E) and (F).

:: Order at 24.

'Ucidea at 21-24.
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disalloweda First, the PUCO found that, "the market was still nascent and that reliabte,

tiMspareat information on market prices. future renewable energy projects thmt may have

resulted in fuhue RECs trading at lower prices, or other inforsnation that nlav have

directly influenc.ed the Companies' decision to purchase RECs was generally not

avai.lable.""

Second, the PUCO found that when FirstEnergy decided to purchase these RECs

in August 2009, FirstEnergy did not know that the PUCO would find that the

excessiveness of price was an appropriate basis for a force nrrrjeure rec}ues#.°7 The PUCO

points out that it did not issue a ruling indicating its position on this issue until it issued

its January 7, 2010 Opinion and Order in regard to an AEP force majeure application."

Thus, the PUCO found that it was reasonable for FirstEnergy to believe that force

nrojeure was not an option.'" Third, the PUCO found that there was insufficien.t time

from. August 2009 until the end of the compIiame period for FirstEnergy to go back into

the market if itsforce rrtajeure request was rejecteed."

1_ The PI.pCO Erred In FaiNmg to FYnd That Prices Above N per
REC Paid by FiratEaergy Were Unreasonable Based on
Avai[able Market information From All-Renewables Markets
Around the Country.

Wbi1e the PUCO found ffiat reliabte, trmspareut market mformation related to

Ohio's lu-State, All-Renewable nascent REC market was "generally not ava.ilable" in

' Order at 21-24.

` £3piniott and Order of AupW 7, 2013 at 2[.

Opinican aid drdes of August 7. 2013 at 23.

Opinion and order of Augug 7.2013 at 23. crting In re Col:imbirs Smuth&rn Po:sw Co. and Ohio Pm;>er
Co.. Case Nos. d9-987-ELrEED, Entry (PUCO January 7. 2010) W-P Ohio Case).

' Opinion and Order of Asgust 7, 2013 at 23.

Cpinian and tkcicr of AteXust i, 2013 at 23.
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August 2009 - it was stiil not prudent for FirstEner". to purchase Ali-Renewable RECs

fron9 ,: ax a k,fil ^ ti:1l per REC. As both the Exeter Auditor and OCC

witness Gonzalez testified, such prices had never been reported for any All-Renewables

product in any ,-tate. "

According to Exeter, the prices that FirstEnerBy paid for 20€)9 RECs in RFPt

exceeded the prices paid anywhere m the cotantry bv per R:EC. " Prices paid m

compliance markets for non-solar RECs, between January 2008 and October 2011, were

never more than $52 per REC and, in most vears, were below 40 dollars per REC.g' Even

in other states' nascent markets, prices like those paid by FirstEnergy Iiad not been seen."

While Ohio's In-State requirement differed from other states' requirements, there was no

basis to conclude that Ohio's REC requirements wanld drive prices to levels unseen

anywhere else in the cowatry.'j

The Cornniission also erred to the extent it relied on FirstEnergy's attempt to

compare prices that utdities paid for solar RECs in other states with the ptices that it paid

for non-solar RECs in Olio.' The Ohio General Asseinbly understood the differeuce

between the maAet price of these two distinct products when it established an afteinative

compliance payment of $450 per REC for solar RECs and S45 per REC for All

Rextetivable RECs (iirespective of whether they wete In-State or AIl-5tate). Thus, the

General Assembly did not find a reasonable market basis to support a price differential

' Exeter Av,dit Repott at Z6. 33: Direct Testinzony of Wilson Gonzatez at 8-1.

9° Exeter Audit Reprnt at 33.

91 Direct Tedkwsry of'iFldsoa Gonza4ez at 9.

92 Direct Testimoay of Wilson Gonzalez at 12-I1

^ Dicect Testummy.y of WiLson Crnmkz at 12-13.

Direct TesCiuotty of VViJsort Gonxakz si 13.
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betweeil Iu-State and All-States All Remvvab#e RECs." For these reasons, it was

umreasonabte and ituprodent for FirstEnergy to purchase All-Renewable RECs, whether

In-State or All-States, at prices abbove ...... 'ni: ,

In rejecting Exeter's overall evahiatio.rt that FixstEnertzy paid excessive ptices for

1n-State All Renewable RECs, the PUCO relied on Exeter's conclusion that "the RFPs

iMued by the Companies were competitive and that the rules for the deteatumation of

wming bids were uniformly applied."96 As emphasized by UCC witness Gonzalez,

while a cornpetitively-sourcecl REC RFP raay be a necessary condition towards attaining

a cnmpetitive result, it is not a sufficient ccsnd.itioii to secure a competitive bid in and of

itself.' Competitive outcomes are unlilcely to exist where only a few suppliers (or a

single supplier) con.trol available suppty.I`

In requiring at least 4 bidders for SSO anctions, the Ohio General Assembly

acknowledged the need to protect consumers from market power. ' Exeter's ronchision

that the RFPs were conducted in an appropriate numer does lead, on the surface, to the

conclusion that FirstEnergy's purchasing decisions were appropriate. But it was

unreasonable for the PUCO to equate the two. The PUCO should comider the entirety of

Exeter's evaluation, not simply its evaluafion of the inamer i^ which the RFP was

conducted. The competitiveness of a single bidder's bid in a nascent market where there

Direct Testinwn}* of WiIsou Gonzalez at 14: see R.C. 4925.84(C)(2}(a) - RC. 49?8.64C10)CbF

'* Order at 22.

'' InirW Srietcsf OCC at 25-28, citing 'I'ratiseript Voluim III-public, p. 539.

40 Is[itiiat Brief of t]CC at 26-28, citing Transcrip! V oiume IIY-pubEic. p. 639.

99 R.C. 4925.142(C)4,2); Direct Testiaouy of Witsm Gouzaiez st I9.
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is a cottsttained supply should be careftdly assessed and aU reasonable alternatives should

be coosidered

FirstEnergy fai.ted to exercise an appropriate level of care and caution before

accepting the bid frow:

-------------

Furtherntme, the simple act of bidding does not mean it reflects a competitive

mmket price, much less that accepting the offer would be a prudeat decision. This is why

the Exeter Auditor explained that an absence of market inforinatioo should not have led

to a conclusion that prices for In-State All Renewable RECs in the Ohio market would

have c'^iffeared. "so markedly from the cost of renewable development eLsewhere in the

country," where "unde3rlpi.ng economic factors #** are the same."'H The price

indicatives for In-State All Renewables reflected a market price of less than $45.11

Because the prices bid were so h.ighi" and FirstEnergy kuew, prior to making the

decision to purchase hi-Stgte All Renewable RECs, that they were bid b}^^..

las f:tt•`+[` Exhil±# 9, >~4 Set 3-^`i'[ -- : on to say

•^i Exeter Audit R.epnrt at 30.

taz Direct Testnnony of Wilson Gtnzalez at Atcaclmew 2; i3srect Testimny of DaWel R. Bra&ey at
ACE8Chmetlt DR$-2; 3eL illfl'A. Section F.

tUa Se8 E]Ceter A.li&t RepoR'[ at 25-25.
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with market power," it was incumbent «pon the Utility to recomize the

absence of a corepeti.tive market.1°` At a cuioimuui, prudence den=ded an additional

level of review, if for no other reason than to explore other options (e.g. ACP andior

force majeure) prior to purchasing grossly over-priced RECs from _ : Had

lllll^alteanatives been iupIemEented, FirstEnerqy would not have collected Aollars

in imprident costs from its customers thro^igh Rider AEIt.

The PUCO found that "other states had experienced significantly hitZher REC

prices in the first few years after enactment of a state renewable euergy pottfolio

standard" And the PUCO found that, as the prices paid for the RECs were within the

range predicted by the Companies' consuitaut." But, in making these statements, the

PUCO inappropriately mixes the history of solar REC prices with the history of All-

Renewables RECs prices. This mixing of apples and oranges is just what FirstEnergy -

and Navigant - did in trying to justify the purchase of these Ali--Renewable RECs. As

noted above, Navigant expla.ined that such prices had been seen before, but proceeded to

cite to prices for solar RECs in New Jersey in 2009. However, it is widely recognized

that solar RECs had an initial price poutt that was far higher because of the initial

development costs associated with solar RECs.'Q7

M'SM
oato

,...iaLa"..a Mi.a aii i1W. S t^^f SXt^M 4 ^:c# i>i of R'^CetY ^t Y _ ^Yvs_ ^y

power is being exertised by a segmemi of the malcet grven offered prices well abovethe cost of
production_" ExeGer Avdit Repmt ar 3 t. (En^ added.)
^aa 5ee Uirfct Testimony of Wilson Gtnzaiez at I8-13.

'm Dirw Testimauy of Wilson Gonzalez at I3_
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And the purc.hase prices that ltt$vi^pnt recommended to FirstEnergy, as indic-ated

in NaYigant's July 30. 2009 memo that FirstEnerizy relied upon, were much lower tfim

the prices that FirstEnergy sctually paid. That same memorandntn informed FirstEnergy

- --------------
that it '

that statement sngpsts vimmliy no limit on

what FirstEnergy could pay for RECs and should be given little value. `" Ia fact, Nir.

Bradley testif€ed that it may have been reasonable, artd that he may have even

t-ecommenxi.eil that FirstEnergy pay ttp to pe^r ^REc 114 And A was appar" that

Navigant would have recommended upwards of $2,000 per REC, which was Navigant's

calculation of the three percent cost cap set forth in R.C. 492$.64(C)(3).'" Other than the

three percent cost cap, price was not a component in Navigant's assessment of whether

RECs were reasonably available.

Rather tlun relying upon Navigant's recotnmendations, the PUCO should look at

the priee ranges for Atl-Renewable RECs actually reflected in Navigatt's report. The

highest prices refflected in that report are for Connecticut and Massachusetts, which were

between <_ ry. lrer REC. ;iz Navigant even states that these prkes '

' because of state RPS regutations, which require

EM OCC Exh. 5 at 2-3.

OCC Exk 5 at 3.

rla Traastript Vo4tme I-cottfidential, page 197.

Ttaascript Vottune I-public, page 188.

OCC ExIL 5 (Confidenfial), pp. 1-2.
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To pay more than this was folly and i>uprudent_

IVloreover, Texas, which also has an In-State All Renewables REC market, did not

see price-oitliers such as the prices that Firsffinerey paid. "4 Although FirstEnergy

contrasted the Texas In-State 4ll Renewable market with the Ohio In-State All

Renewable market, sug,gesting that prices in the Ohio In-State All Renewable market

would necessarily be grassly bigher, "s there was no merit to this suggestion. While the

Texas market was far more developed at the tme of Ohio's market opening,' i, there is no

data indicating that Texas In-State All Renewables prices during Texas's nascent

compliance period grossly exceeded prices in AU-States Renewables markets during the

initial compliance period.

Indeed, the Table on page 13 of Mr. GonEZalez's testimony, taken from the 2007

Annual Wind Power report and in Exeter Auditor's Figure 3, show that prices in Texas's

infant A11 Reuewable REC market, between 2002 through October 2011, consistently

remain below $20 per REC.11" To suggest that Ohio's In-State All Renewable REC

market could reasonably see prices betweeD

.. the highest prices reported in Texas's All Renewables market simply makes no

sense.

It was FirstEnergy that inse.nuably failed to reasonably assess the prices bid b}'s

in ligh,t of the avadabie infortnation from across tbe country. That faihire

i 43 OC^.' F
7Lk 5 (Copfldeiihal), pp. 1-2.

^s< Eaeter Audit Report at 26; Direct Testimony of Widsart GowWez at 13.

Te3itW Brief df FirstF.vergy at 55-56_

e'd Uirect Testimony of Robert Ear1e. Aitachmeut liE-13, pape 2-

117 Diect TrstutxMy of Wilson GenZalea at 13 & OCt:' Exhibit 17; Exeter Andit Report at 26_
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prevented it from establishing a reasonable maximum price that it would pay.

FirstEnergy also failed to consider that the prices bid by a single bidder reflected tfiat

bidder's market power. As a result, FirstEnergy accepted bids "well above the cost of

production," which were "composed largely of economic rents.""s The PUCO eri-etl in

finding that the record lacked evidence from which FirstEnergy could have detenxr.ined

that the bids it received for In-State Alt-Renewables RECs in RFP 1 were grossly

excessive.

2. The PUCO Erred in Finding that F'arstEnergy Was Excused
from Filing a Forcv !lfn}eare Request (Until Januaay 7, 2010)
Because FirstEaergy did not Believe that Such a Request
Could he Granted Bgsed Solely on the Price of Renewable
Energy Credits.

Ttte PUCO found that FiratEnergy could not have known that the PUCO would

fmd that excessively-priced RECs were not "feasorably available" in regarcf to a force

tnajeure deterininatioct. That rding is iu error and ,sWuld be abrogated. "'

It was imprudent for FirstEnergy not to requestforce maferme by seeking a PUCO

deterniination that such exorbitantly-price RECs were not "reasonably avsilable."I The

plain tanguage "reasonably available" mearf.t that the REC purchase reqa.irement would

be excused if RECs could not be acyuired under reasonable circumstances." AEP Ohio

knew this as inrdicated by its fling forforee majetrre, which was approved by the PUCO

us ExetEr Audit Repott at 31. Firsffinerg_v ►vitrm Earle acionowtedged &st the "pric€ of RECs in the
tuar#:et is determineci by many faetors. One of the factosg is certiWy the co®t of <evetopnsent " Trmicript
Volnne II-pubtic at 440.

(?piiion and Ardar of Augug 7, 2013 at 23.

RC. 4928.64(C X4)t"b}.

R.C. 4428.64(C}(4)(b).

PUBLIC 'U'EItSItyN
25

OCC Appx. 000159



on January 7. 2010_" It was wnreasona.bIe for the PUCO to find that FirstEnergy's

purchases were not unressr3nable simply because the AEP Ohio decision had not been

rendered at the time that FirstEnergy conducted its first and secpnd. RFPs.I If AEP Ohio

was able to make the deternaination to file an application forforce ntajcnlre prior to the

existence ofp.recec#ent, it wotdd logically follow that it would have been prtcd.ent for

FirstEnergy to do the same, irrespective of Commission precedent.

For FirstEnergy to concWe that consideration of price did not figme into the

detecmiuation of whether RECs were "teasanably available," was contraiy to the plain

langiage of the 1aw_ And the PUCO had no difficulty in recogpizing, in the context an

AEP Obio,^'t^rce rrrajettre recluest, that the law provided for j'orce nrQjeur-e where prices in

Ohio's nmeent market were so far out of line with prices seen in other states for

comparable products.

It was also an imsound basis on which FirstEnergy should have proceeded to

purchase RECs priced at between ^and ; per REC. Ohio law clearly provides

that words are to be construed according to their comnron usage and that the entire statute

is intended to be effective." The term "reasonable" is a com;noit modifier in legal

provisions and has a common and well-establisbed meaning. " FirstEnemy's

comtruction of the, force trrujeure provision construed this provision as excluding the

term "reasonable" and, therefore, was inconsistent with Ohio laws on statutory

co.nstruction.

ku In the.'Efafter of the Applicutfot of the Ctshtfn6rrs Southern Pmiser Compokv vf.finendtnest of the 21109
Solar Etergv Resorn ce Benchmork Pursutrnt to Section 4928IC}(4), Ohio Revlsert Corfe_ Case No. 09-987-
EI: EEC, Frfty (Jgu. 3. 2010).

C)rder at ?;.

R.C. 1.42 and R.C. 1.47(R).

F^s 3ee, e.g. C#esthar r. Custam Countertop & 1Utchen, 1999 Ohio App. I.EX1S 6138 (1999).
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3. The PtiCO Erred in Findiag that FirstEnergy was Excused
from FWng a Force Afajerrre Request Because FirstEnerg,y
WouldNnt Have Hikd Time to Acquire RECs i1'#he Forre
'tblkur•e Request was Denied.

The PUCO's third basis for its decision - that FirstEnergy urosild not have hg.d

tisiie to acquire the RECs if the PUCO rejected FixstEnergy's foree rnajeare request,

overstates the time that would have been required to rebid these RECs under the

circmnstances. And FirstEnergy never asserted this position or produced evidence to

snpport it on the record of this proceeding. Furthermore, it ipares that 50,000 of the

RECs acquired through the August 2009 RFP (RFP 1) were purchased to meet the 20 10

compliance requrement that did not have to be met until March 31, 2011--more than a

year later. And, even for the 2009 vintage RECs, the PUCO's decision iuistakenly

suggests that these RECs had to be acquired by the end of 2009 when the compliance

peziod actually extended throngh the end of March, 2010. "'

Although the renewable energy associated with RECs of a particular vintage -

whether 2009 or any other year - must be retired/produced in the vintage year, the RECs

may be acqui.red after the virtage year. Thiis, 2009 RECs rrroWd ontv have had to be

purchased by the time of the filing of FirstEnergy's annual compiiauce report - March

31, 2010. As the PUCO knows, it is not tmeommon for RECs to be acquired to meet

compliance obtigations after the calendar year in which they are retired. p'irst.Energy still

had significant time in which to acquire these RECs. Thus, FirstEnergy could have

acquired these RECs long after the PUCO would have had to reuder a decision on an

application for force majeure.

" la the Matter of the 1trrxtfa#.4fternais4-e 1: neMy Sla/us Report of Ohia Edisan Canrpw»y, The CleveTand
Electric Itlwnmating C'ompani; and The Ta7edo Edison Companv, Case No. 11 -2479-EL-ACP, PUCO
Opinion and Order at 14 (Augmt 3, 2011).
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Navigant tabtdated the results of the RFP1 bids on August 12, 2009. First.Energy

could have filed a force majeure appl.ication soon thereafter. Even if an apptieatiog were

not filed until the end of August 2009, the PL^CO wocdd have had to issue a decision by

the end of November, 2009." If the PUCO rejected its, f'orce ntnjeure request,

FirstEnergy still had options. FirstEnergy could have: 1) purchased the RECs from

.or 2) ismed another RFP. Based on this timetable, there was adequate time to file

aforce nrajersre application in regard to RFP12009 vintage RECs. There was more than

enough time (4 months) to file a force majeure application in regard to RFP 1 2Q 10

vintage RECS. Thus, the PUCO's reasoning that FiirstFnergy's failure to make aforce

majeure request was not unreasonable because of the consequences i#'saicb a request were

to be rejected does not jibe with the facts regarding the time available to rebid.

4. The PUCO Erred in Failing to Make a Specific lletermination
of Prudence As Required by R.C. 4903.09 To Support The
PLTC[)'s Allowance of Cost Reesveey from Custgmers_

In reaching its decision, the PIJCO stated only that FirstEnerLzy's In-State All-

Renewable REC purchases in RFP I should not be disallovved ` But the PUCO did not

make findings that FirstEmergy's decisions were pnxlent. Anci, as discussed above, the

PUCO wrongly appIied an erroneous presuuption ofpxudence. Thus, FirstEnerg3r did

not carry its trurden of proof in its cla.im for collection of these costs from its cu,-tomers.

And the PUCO did not adequately set fortb the reasons supporfing its detertnination to

127 Given that price was a ccnsidecation in the AEP arda according to the PUCO, tkm was a high
pmisabilitv that afarre »mjerre based on the exorbitegt REC prices u+oulct haw been grmtesi.

121 It is e"sombie to eapect that ' enessivnetg-pricoed RECs wtutki 1kely stiEl have been available
givecthe absence csf::vidt,we t!ut ItECs t^v°v been paehased at such p=es by any euity other than
FicstF.ueM in t}sew. . .. traaseriious,

tz4 Order at 21.
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allow these costs under R.C. 4909.154. ' Instead, the PUCO takes issue with the

evidence offered by other parties chal3ensting FirstFjergy's claims.

As discussed above, the burden of proof in this case rests with FirstEnergy and

the PUCO must find that FirstEnergy showed that its costs were prudently incurred. This

is required by the terms of the Stipulation in the ESP proceeding as well as by the

Revised Cocle.13` Merely sayiz€iz that the Utility" s actions were "not tnreasonable,'° that

the c.laim should not be disallowed, or that the evidence produced by opposine parties

does not csvercome the so-called "presamption" of prudence is not sufficient. The PUCO

erred in allowing FirstEnergy to collect money from custom.ers for the excessively-priced

2049 and 2010-vintage In-State All Renewable REC costs in RFP I in the absence of a

specific finding of prudence.

C. The PUCO Erred When It Dedded That f=^^cr% Shoul,rl psty The
C^-,;" Of Ft^tF-n*cgy's Decision To Pa^^

(Per Rene^rabte Credit^ ^ ' ^,' 2 f-a-r ^ ," 2009,
2 Iv, And 01.I 'intage In-Stnte All Renewable Credits.

Ttse PiTCO also fouc€d that FiratEnergy's decision in October 2009 to purchase, in

response to the October 2009 RFP (RFP 2), 95,489 In-State All-Renewable RECs st

prices betwem ". aw1. ... per REC should not be disallowed. `2 Hrrwever,

these REC acquisitions were also impnxlent for reasons similar to those set forth above

with respect to RFPI.

Although Ohio's nascent market may not have been perfectly tranparent in 2009,

exper€ence across the country, as previously discussed, indicated that prices above $52

►30 R-C. 4903.09.
1 rl Irr the Matter of'tPre Appliratttm of Ohio Fdison Company, YTie Cle4eraad Elestrre Illutrtinarirtg
Companp Qnd Flre 1'oledo Edison CosrpanVfvrAu&ority to EstaFilis#i a Standard Serw•ire OfferFutwuant to
R.C. 4913- 143 in tlre Form of an Elwtrfc Secrrrirv Flcnr, Case No. o€t 435-EL-,SSC. Stipulation and
Recommenda6ots at I0-1 !(Feb. 19, 20D9); R.C. 4903.I54_

1}z arder at 24.
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per REC for an All-Renewables product was simpiy uulteard-of ' It was unressonable

for FustEnergy to pay for 2009-vintage RECs, let alone for 2010 and 2011

vintage RECs_ It was also un€easonable for FirstEnergy to ignore theforce rrraieure

provisions of the law, and the facially compelling conclusion that RECs at these prices

were not "reasonably available."

Moreover, the fact that significant adcbtronal RECs were bid in RFP 2, just two

months after RFP 1, indicated a quictcly expanding REC market even if the bidder was

still attempting to exact significant econoniic rents. Yet the PUCO found that what

FirstEnerity "k-new or should have known" in October 2009 was still insufficient to

justify FirstEnergy pursuinqforce nwjerrre or other alternatives.

With respect to 2{} 11 RECs purchased in RFP?, while the PUCO "is coucerued

that the Couiptm.ies chose to purchase vintage 2011 RECs in 2009 when the market was

nascent and illiquid" the PLTCO accepted "the Companies cla.ina that this was part of the

laddering strategy" ar►d amounted to "only 15 perceut of the 2011 compliance

requirement."" But 15% of the 2011 compliance requirement is not so insignificant as

the PUCO suggests. Fiileeu percent is 26,0841n-State AlI Renewable RECs and when

t^pnk* is oer REC, the total cost to customers is : , That is a huge

cost for a sznall number of RECs.

Had those RECs been purchased at the weighted average price of RECs purchased

through RFP 6 in 2011, the price would have been ' wai tb,^ ! of dnllars

that FirstEnergy paid. Even at prices seen in the hioer-priced Conmcticut and

Massachusetts markets as reported by Navizant in 2009, FirstEnergy would have saved

i-'3 llirect Testimony of Wilsm Gonzalez at 9; Exeter Audit Report at 33.

t-W Order at 24.
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customers huge stwas of money had it recognized - as it should have - that other states

prices provided reasonable guidance for REC purchasing.

The PUCO, in disallowing 2011 vintage RECs purchased in RFP3 in August

2010," discusses Navigant's market assessment report dated October 18, 2009 tlat "the

supply of Ohio RECs wili continue to be very constrained through 2010."'^5 But t_^e

purchase of 2011-vintage RECs in 2009 niade even less sense because FirstEnergy was

already in possession of the October 2009 Navipnt report, which indicated that the

market would probably remain constrained tltrough 2010.

The PUCO's reliance on this report to deny 2011-vintage RECs prrcliased in

2010 compeIs the same conclusion for 201 I-vintage RECs purchased in 2003. It means

that the PUCO should place the same significance on this information in evalua#mg both

the RFP2 and RFP3 purchases of vintage 2011 In-State All Renewable RECs.

Accordingly, purchases of vintage 2011 Ita-State All-Renewable Credits in both RFP2

and RFP3 should be disallowed because both were based on Navigant's conclmion that

market constraints would end in 2010.

Finally, the PUCO again failed to find that FirstEnergy's actions were rea.somble

and ptudent and that the Utility carried its burden of proof. Merely stating that the costs

should not be disallowed and clhat the record evidence does not show "a simficaut

change is► the amount of mw3cet information available between August 2009 and October

2009" daes not iiidicate a deterninarion that FirstEnergy earriecl its burden of proof. The

PUC(3 erned in maldng customeTs pay for the excessively-priced 2010-vintage LrState

'" Order at 25-2$,

tm Order at 25-26.
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All Renewable REC costs in RFP 3 in the absence of a specific fmciueg that they were

pruclent-

D. The PUCO Erred When It Decided Thst ['wOomex;s Sh.onl:4 Ny The
Costs Of FirstEnergy's Dedsion To Pay

(Per Renmable Creclit) Far 29,57, v^ hebege in_sfste A?I
Renewable Credits,

__
The PUCO aRowed reeovery of s for 29,676 2014 Vintage In-State All

Renewable RECs purchased, as part of RFP3. in August 2010 at a price of x py:r

REC.'33 TlW zuliog was unreasonabie. In allowing these costs, the PUCO stated that

"(t)here is no evidence iu the record that the market for renewables had significantly

develaped in 2010, that liquidity had increased, or that reliable, tractsparent market

infonmation was now available to the Companies."^" The PUCO refers to Navigant's

market assessment report of October 18, 2009, stating that "the supply of Ohio RECs vsrill

continne to be very coush-aiaecl through 2010."'

In reachmg these tonclusions, Fir$tEnergy and the PUCO relied, in error, on a

market report released on October 18, 2009--10 months before the decision was made to

purchase the RECs. But record evidence showed a changing market. During the very

month that FirstEnergv p€achaseci 29,676 In-State All Renewable RECs at . per

REC, the Spectrometer report was published in Ohio showing Ohio In-State All

.^ ble RECs were pneed tetwem per REC to ' W REC m C . .. y;

rather ihan paying ;, per REC for 2010 Vintage RECs, FirstEnergy should have

LS7 Order at 24-25.

In Order 24-25. C!'dit^ ^kstEneto Exh. I (BESi(Hey T85dQlESi]y) at 37-38.

!" Order at 25. citing FiratFnerqy l'C.>Yh. i(Bradiey Testi.waay) at 34-35.

►4" tICC fuitia.l Brief at 26; OCC Fxhibit 15- Set 3»INT-2. Attachment 25 (Confidential), see nisa
Tmscript Yotune Ii-confidsntial, page 493.
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recognized that the ma€ket was easing and prices were decreasing. FirstEnergy knew the

market was changing and prudence dewtandecl that it should have responded accordkgIy.

In addition to the Spectrometer report, the eNidence shows that the All-

Renewables market around the country was continuing to see relatively low prices. 2410

nou-solar REC prices in Peumvlvauia saw a high price of $24.15 per Tier I non-solar

REC and a weighted average price of $4.77 per Tier I non-solar REC.14' FirstEnergy

failed to produce evidence that prices anywhere in the country or elsewhere in Ohio that

approacheci those accepted by FirstEnergy for an All-Renewables product, whether In-

State or All-States. It was unreasonable for the PUCO to find it acceptable that

FirstEnergy only relied on Navistant's dated report imstead of looking into other price

souwrces, ittctuciin:g brokers, in determini.ng the reasonableness of the pricing offered by I

supplier for 2010 Vintage RECs.

Moreover, little weight can be giveQ to the PUCO's rationale that requesting for,ce

tnajerlre was uut a viable option because the Company didn't have tin3e to go back mto

the market if its force rtrnjeure request were rejected 142 It cannot be disputed that

FirstEnergy coutd have issued its RFP 3 earlier, avittg it plenty of time to ma ►e an

appropriateforce majeure request and save customers many, mmy doflars_ But ftrtber

indicating First£nersty's imprudent clecision-makLug, it faileci to tnmely issue RFP 3.

And, as discussed above, FirstEnergy had until March 31 of the following year (241 I) to

obtain 20 10 vintage RECs. Indeed, given the maotade of RFP3 prices, FirstEnergy

could have waited until October or November and issued another RFP for 2010 RECs if a

request forj'r^rce mcrjeur+e was denied.

:a: Txw.script Volume I-public. pp. 174-75_

io [)rder at 25_
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The PUCO erred by faii.ing to siisaltrsw FirstEnergy's purchase of 29,676 20 10

Vintage In-State All Renewable RECs in RFP3. In addition, the PUCO failed to find that

FirstEnergy's actions were reasonable and prudent and that the Utility carried its burden

of proof. Merely stating that the costs should not be disallowed is insufficient to support

a determinatian that FirstEnergy carried its burden o#'proo£ The PUCO erred in fmdilm

that customers should pay the excessively-priced 20I0-vintage In-State A.11 Renewable

REC costs in RF'P 3 in the absence of a specific finding that they were prudent.

E. The PUCO Erred When It Decided That Customers Shontd Have To
Pay For FirstEnergy's Decisions To Purchase High-Priced In-State
Ail Renewable Energy Credits In 2009 For Ccsmpliance Years 2010
And 2011, Given That FirstEnergy's Purchases Were Imprudent And
Otherwise Unreasonable.

Instead of waiting for Ohio's renewables market to develop, FirstEnergy

significantly compannded its imprudent decision to purchase higb-priced non-solar RECs

for compliance year 2009 by pmrcllasing high-priced non-solar RECs for compliance

years 2010 and 2fl11. Those pllnrhases were made long before the porchases were

required to meet 2010 and 2011 compliance obligations. I This decision was made by

FirstEnergy-not Navigant. Tbc- benefitted from this imprudent busiuess

decisionwii:;

In its Order, the PUCO found that "Tbere is no evidence in the record that these

were unreasonable first steps in the Companies' l$ddering strategy or that the lacldering

strategy was inherently £#awed"' " But, as the Supreme Court held in Ihike Ensrgv, $=#[lat

[arg<mnent] is iurelevant because those parties did not bear the burden ofproof."14s The

f43 IirCt TestlmIIy ofWIlstfik GUi178le2 at 17.

'" Order at 22.

liti In Re Duke E'n-ergv Ohio. Inc.. 131 Ohio St.3d 487. 2012d31uio-1309, 967 NE.2d 201. at 19.
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Court explained that it is the LTtility that has to "prctve a positive pairtt: that its expenses

had been pmdently incmred * * * [t]he c.omfnission did not have to find the negative: that

the expenses were imprttclent."i46

But FirstEnergy's laddering stratet,ty was inherentIy flawed. And there is plenty of

evidence in the record as to why it was flawed.

The Exeter Auditor and OCC witness Gonzalez both aclfnowledge that

FirstEnergy compounded the financial harm to its customess by locking in the grossly

excessive REC prices in the 2009 campliauce year to meet the renewable requirements

for 2010 and 201047 Ttlxs is e3pecially the case since (as previously discussed) applying

for aforce rrtajerire was an option for FirstEnergy.

FirstEnergy's apparent self-serving reason for paying grossly excessive prices for

In-State All Renewable Energy Credits beyond 2009 was for the purposes of price rislc

tnitigetion. t" In the abstract, a laddering concept has some merit in reducing cu.ctrnner

price risk. At tim:es, OCC has been supportive of Ohio utilities ittcorporatmg laddering in

their SSO auctions. However, in real Life} no one using sound judgment executes

laddering when the prices bid are the highest ever sem including more than 15 times

greater than the ACP,'49 in a market that is ccrnstrained and exhibits the exercise of

market power.

A more measured and pntdent managean,estt approach would have been to exercase

an altemative available to FirstEnergy while the Ohio In-State AII Renewables market

'46In IteDuke E»ergv Clhio, Inc., 131 Ohio St.3d 487, .2(ti2-4hio-1509. 967 N.E?d 201, at 1g.

`s7 Direct Testiornty of wihon Gonzalez at 16: Exeter Audit Report ("Redact4, at 32.
Eas Traumript Votune II-public, page 320.

io E;eter Audit Report (Redacted) at page 28.
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nxammd snd more projects came on luae and were certified by the Conmssion. As

stated in OCC wit.uess Gonzalez' testimony, "W.ten. FirstEnergy `doubled down' (locked

in excessive prices in 2009 to meet the renewable 3recluirements for 2010 and 2011 for In-

State All Renewable RECs), it resulted in an even larger losing bet for consuuners,

espeeially given the increased volumes of RECs purchased in later years."150

Mr. Gonzalez ftttther testified that these decisions to purchase In-State All

Renewable RECs at grossly excessi^^ prices beyond the initial period were "particularly

imprudent,>" "espeeially given the increased volumes of RECs purchased in later

years." 151 As he testified, "[i]f 1~'irstEnerg;y believed that the In-State All Renewables

RECs were going to be permanently short and consfrained it should have made a`force

majeure" filing as permitted by law *** ";5x Thus, FirstEnergy's 'imprident deeision-

making was compounded by its gauchasing of In-State All Renewable RECs in 2009 for

2010 and 2011 and its pnrchase of It3-State All Renewable RECs in 2010 for 2011.153

Such imprudent decisions must be remedied by this Couimission, for customers.

Additionally, the Order states that "The Commission is concerned that the

Companies ckose to purchase vintage 2011 RECs in 2003 when the market was nascent

and iiiiquid.""` That piUGQ finding alone is fatal to FirstEnergy's burden to show that its

purchase of vintage 2011 RECs in 2E109 was prudent. Ar.corclingly, customers should not

have to pay the costs resulting from FirstEnergy's imqnident !a€ldering strategy.

"'° I3imt Testimny of Wilsan Gows3ex at 17.

t"Idnt17.

Id.
Id at 16-17.

04 fJrtler at 24.
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^'. The PUCO Erred By Faiiling To Order An Investigation Of Whether
FirstEaergy Extended Undue Preference to FinEEnergy Solutions
Given, Among Other Things, The Exeter Aaddor F'̂ ,udiag That "The
Prices Bid By FirstEnergy Solutions Reflected Significant Econonlic
Rents And Were Excessive By Any Reasonable Mea.cnre.=,'ss

The PUCO erred when it failed to order an investigation into FirstEnergy's and

FES' compliance with tbe cerporate separation nrles contained in R.C 4928.17 and Ohio

Adm. Code 4901:1-20-16. The PUCE? unreasonably held that "there is no evidence in the

record in this proceeding to support furlher euvestigation at this tiane.,,`5* To the con€rsry,

evidence in the record raises serious concems about the possibility that the purchase of

the RECs resulted from impgcopriate undue preference Iu light of the

limited scope of Exeter's audit, an audit of whether there were improm comxrtimications

that contributed to FirstEuergy's decision to purchase In-State All Renewable Energy

Credits at pfices as high asinper REC #ran.t ;

warrantts fiu#her investigatiort.

In declining to order an investiption into whether there was a violation of the

corporote separation rules, the PUCO cites primarily to the Exeter Aud.ftor Report_

Atthough the Exeter Auditor did not recommend further investigation because it did not

find '`

Exeter did not inves€ifZate these issues.' The PLTCO's RF1' does not require or request

the Auditor to look into inappropriate communications and/or corporate separation

violations.'A

" Exeter Audit Report at iv.

116 Chcler at 29.

tsT Order at 29; Exeter Audit Rapott at 31.

In Entry, Repest for Prnposal, Attachment t (Iatt. 18, 2012).
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And the priniary auditor for Exeter, Dr. Steven Estoinin, testified that

--------------------- ...
mt'wev;^#'.. ;he

PUCO failed to acknowledge that Exetei

---------------
It is tmreasonable to expect the Auditor to fiud

evidence of sotnetl:iag t}iat it was not even inNvstigating.

Attbough the Auditor, in the absence of conductiQg an actual inquiry, did not see

any obvious evidence of undue preference, evidence on the record does warrant further

investigation of whether there was undue preference. Specifically, Exeter found that "the

prices bid by FirstEnergy Solutions reflected siguificant economic rents and were

excessive by any reasonabte messure.""° That 4uditer fruding was not made about any

other bidder.

Additionally, FirstEnergy knew that FirstEnergy Solutions was a bidder at the

time it chose to purchase tECs from its affiliate. rs` Company witness Dean

Stathis was Director of FirstEnergy Service Company's Regulated Commodity Sourcing

("RCS'), which was responsible for developing and imple^te^tiug renewabte energy

procurement processes. 'O RCS developed a process tbat hired an independent evahiator

{"Navigant'),` which uIt.imtely made a recommendation to an intemal review team'"

Trwsrript Vohurite I-conf dential, p. 64-65.

fe^ Exeter Audit Re port at iv.

rs^ Trar3script Vcshune II-public, pp. 316.

Stathis Direct Testimony at 4.

ras Stathis L3irett Testinvmy at 13-14.

164 Stathia Dismt Tcstimoey at 14y 15.
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The intemai review team then decided whether to sccept Navigant's recommendations

regarding the procurement ofreriewabie energy eredits."

While it was unnecessary for the intemal review team to know the identities of the

bidders,"" Nft_ Stathis testified that Navigant provided the ianter€ ►at review team with the

mmes of the bidders along with its reconuuenciation.' Kuowiug that its corporate

- - --------------- ---
affliate wa:; and

bid

the inte€n.al revvieEv team still knowingly ^,hteoz.d to purchase

RECs from its corporate affiliate for as much as N per REC.

The fact that FirstEne€gy knew that its affiliate was a bidder raises important

questions tegarciutg undue preference when other Ohio EDUs do not even permit

corporately affiliated companies to bid RECs.'" It is also teliing that FirstEnergy did not

inform Exeter that it knew- P-ECs at the time

it was determining whether to purchase the RECs. ^'m With all the access and input ffia.t

Fi€stEtte€gy is now known to have had reprdiug the draft Audit Report, it is

inappropriate that FirstEwrgy f,ailed tc}

In decliniuq to fnrthear investigate whether there was undue preference, the PUCO

unreasonably relied on FirstFaffg}r's argment that the intervening parties had ample

'as S^^ Dirw Testimony at 15, Trattsetipt Votstue II-vublic, pp. 306.3I8.

tae Transcript Vahune II-peblic, pp. 314•315.
ssr TraL-.-ript "ohane II-public, pp. 316.

;a Trauscript Yolme IIi-public, pp, 565. 64t1(Aos exptairjed by OCC witneas Wibn Gonmaltz. AEP
Ohio's 2408 itFP 5nr renewabk energy twdits contained a provision that pmlibited a€ftliate participaticat).

Fop Transcript Vohnm F-c^deaqal p.67_
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time to conduct discovery to 1'inther develop the record. "d The discovery prcacess,

however, canaot be used as a substitute for a Commission-ordered investigation. An

investiption canies the fu11-weight and authority of the PUCO. And, zunlilce the strict

rules that govem the discovery process, the PUCO can bestow an investigator (whether

its own staff or a retained investigator) with Weater abilities, like requiring the Utility to

have discussions with the iuvestigator.

The management so,d perfonnance auAht was an investigatioQ of whether the costs

to purchase RECs were prudentty incwred.173 It was not until after the audit was

completed that facts came to light, thmugh discovery and the development of the record

in this case, which necessitates a fntt.her review of whether there FirstEnergy extended

undue preference to its affiliate FirstEnergy Solixtions resuttiniz in purcws+e of the

RECs in violation of the corporate separation iules. For these reasons,

the Commission should reconsider and grant the Applieation for Rehearing by ordering

such an investigation.

OrderatZ'3.

"F Entry. Request for Pcaposd at 4 (3an. t8, 2012).
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G. The PUCO Erred By Failing To Fad That Its Entries and Due
1'rocess RFere Violated When A Key Recommeadatiesn In The Draft
Exeter Regort - that tbe PLiCO should not allow FtrstEnecgy to
collect from customers any procurement of In-Stste All Renewstbie
Credits above $50 per REC - Did Not Appear In The Filed Exeter
Report After FirstEnergy Objected To The Recommendation In A
Private Process Where FirstEnergy, And Not Other Parties, Was
Provided The Draft Report And Proposed Changes To The Report.

AND

R. The PL^CO Erred By Not FiLTling "Findings Of Fact And Written
Opinions," In V'iotatitrn Of R.C. 4903.09, To Use The Evidence That
The Exeter Auditor's Draft Report Cantaincd A Recommendation
For The PUCO To Credit Customers For FirstEnergy's Renewable-
Credit Purchases Above S50. This Most Key Auditor
Recommendation For Customer Protectton'VVas Not Included In The
F'mat Exeter Andit Repart After FirstEnergy Objected To The Draft
Recommendation In A Private Process Where It Was Provided A
Copy Of The Aud.itor's Draft.

AND

1. Consistent with R.C. 4911.13 (rules for regalating "the ntade and
manner of... audits ... and heariap...'°), the PUCO Erred By Not
Ruling That, In Future Cnsft For Reviews Of FirstEnergy's
Alternative Energ,y Rider And In Cases For Review of Any Electric
Utility's Alternative Energy Purchases, Any Commentary On The
Draft Audit Report By An Electric U'tiiity 1VIost Be Shared
Contemporaneoasly With Other Parties Who Wi[1 Be Given The
Same Opportunity As The Utility To Make Substantive
Recommendations For The Final Audit Report That Will Be Filed In
Such Cases.

Throughout this case, the PUCO has emplasi€zed that "Aay conchmious, results,

or recommendations formYilated by the auditor may be examined by any participant to

this proceeding."t7z BUt that did not happen.

Before the fiting of the Exeter Report, FirstEnergy was prmded with a draft of

"`7 Jamsaey 18, 2412 Enuy at 2; see a1w Recptteat far Prttposa! No. EE12-FEAER-1 (attached to the Jamary
IB. 2012 Entay) at 2; February 23. 2012 Fnlry at 3.
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the Exeter Report ("Draft Exeter Repart"}. The Request for Pnoposal (attached to the

Jauuary 18, 2012 Entr.y) did provide that a copy of the #"ng draft of the Exeter Report

was to be provided to FirstFnergy and the PUCO Staff at least ten days prior to the due

date of the report. 171 Per the terms of the Reectuest for Proposal, the draft fMal report was

provided to FirstEnergy because FmtEnergy was required to "diligently review the draft

audit report(s) for the presence of information deemed to be conficlential, and stall work

with the auditor(s) to assure that such information is treated appropriately in the

EepQrt(S) "114

But FirstEnergy did ruore than that. FirstEnergy went far beyond the scope of

what was permitted amder the terms of the PUCO's RFP. Specifically, FirstEnergy

requesterl substantive modifications to the Draft Exeter Report, ariLid did so in part by

marking up an electronic draft of the Auditor's Report. "'

Through a public records requesti* the parties learneci tltat, in a pre-ftling draft of

the Exeter Report that parties other than FirstEnergyy had not seen, the Exeter Auditor had

origmffy drafted a recotummdation for the PUCO to not allow FirstEnergy to collect

from custosners any procurement of In-State All Renewable Credits above S50lREC. #n

And it was leamed that, after FirstEnergy provided comments to the PUCO Staff and the

Exeter Auditor regard,mg the Auditor's draft reconunendatiog,37$ the Auditor's specific

i73 Request for P1'DpoW No. EE 12'FEAER-I (8tMfi1'ted to the lal1l{9iy 19. 2012 Erfty} al (!.

Traw-aipt Vohube III-pub6c, page 512, Iius 16-23.
174 Reqtest for Pe+aposai No. EE12-F1;AER 1(attacled to the Jauuay 1$, ?012 Emtry) at 5.

f ^ See Exhibit A amd B (aitwJied).

Febr[sa'y 14, 2E113 Entry at paragraph 10.

'77 .1'ranscript Vohnme iII-public, page $12. line 24 timntigh page 513, line 4.

I`s Transcripi'Volwue lIi-public, page 512, hnea 16-23.
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recommendation to protect customers was removed foni the final Audit Repart that was

fiied in this case. 179

FirstEnergy engaged in a private process, a process Wking due process for other

parties, where it was given the Exeter Auditor's report in draft form before the report's

public iasrlanee. I$° Instead of merely assisting the Exeter Auditor in the identification of

any alleged confidential information, FirstEnergy took this opportlnnity to dispute the

findings and conclusions in the i)ratt Exeter Audit Report. "" FirstEzlerLzy's ot^eotions to

the draft Audit Report included its disputing of what would have been a key Auditor

recommendation - for the PUCO to protect eustomers from paying for aIl costs for fn-

State AIl Renewable Credits that FirstEnergy pumhased above $501REC. But that

anditor recauaaanendation, that appeared itt the draft report, waE.-, eliminated when the fiml

report was filed at the PUCO. is2

Tlus private process was not fair to the otber participants to the proeeeding who

did not receive the same opporCtmities (as FirstEnergy received) to review a draft version

of the Audit Report and advocate for what should or should not appear in the fmat

version that was filed And the private process was not fair to the Cominission that

benefits from participation by all parties on the issues for purposes of its decision-making

under R.C. 4903.09. The unfairness of the process (and lack of due process) was

especially highlighted by FirstEnergy's pnivate advocacy to prevent the filing of a

! rg See Exeter Audtt Rcp©ct-

laa Tsattscr* \Totume 1tI-pt;blic, pa$e 512, lim 24 tlnroiiqh page 513, line 4.; am also Inateal Brie€of OCC
at 44-50. kdibits A and B(attaclaed.)

fs' See Exhibits A and B(attached.).

"Inifiat Briefof OCC at 49-50.
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recommendation m the draft Audit Report that was favorable to customers. 10 The

PUCO should fiud that its Entries that limitecl the scope of FirstEnergy's review of the

draft audit report and due process were violated.

Further, the PUCO had before it the evidence of the recommendation that

appeared in the draft Audit Report. That evidence should have been used in the Order in

favor of protecting customers from paying for FirstEnergy's purchase of renewable

credits above $50. Tlat evidence should now be used on rehearing to rule favorably on

all of OCC's above claims of error to obtain fiuther credits on custoiuers' bius.

Fiua.lly, the pnvate process - that allowed FirstEnergy the uuilaterai opportunity

to make nemninendations regaartirng the draft audit report - should not be repeated in any

fuhire cases involving audits of FirstEnergy's altennative energy purc.hases. Aud it

should not be allowed in any future cases itroolving audits of an electric utility's

alternative energy peu•chases. What occurred was not contemplated by the PUCO's

Entries in this case. Therefore, any futther steps needed to prevent recurrence of such a

process should be taken, including that a copy of an electric utility's (including

FirstEnergy's) commentary on a draft audit report sltould be contemporaneously provided

to all other parties for their input.

J. The PUCO Erred By Preventing The Disclosure Of Pubtic
Information Relating To FirstEmergy's Imprudent Purchases Of In
State AlI-Reaewable Energy Credits For Whkh F'irstEQergy's
Customet sShatdd Not Have To Poy-

The PUCO erred when it granted FirstEnergy's Ivlottcns for Protection despite the

Utility's failure to meet its burden of establishing that REC procurenieFCt data, and ocC's

"]'aarary 18, 2012 Ei*y at 2; see al%o Itequest £or Propo+sal. No. EE 12-F'FAEIt 1(aftached to the lmuary
18, 2012 Enay) at 2; Fetrrusrys 23, 2012 Fatry at 3.
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aggregated disallowance, is "lrade secret" information. As the PUCO properiy noted,

infonnation is "trade secret" and exempt from the public records laws if it "derives

independent economic value, actual or potential, from not being generally known to, and

not being readily ascertainabfe by proper means by, other persons who can obtain

economic value from its disclosure or use."'*4

To assist in detertuming whether a trade secret ciainr meets the statutory

definition as codified in R.C. t 333.61(D), the Ohio Supreme Court has adopted, and this

Comnnission has recognized,'" a six-factor test:

(1) the extent to which the information is known outside the
business; (2) the extent to which it is knawn to those inside the
business, i.e., by the emptoyees; (3) the precautions taken by the
holder of the tiade secret to guard the secrecy of the information;
(4) the savings effected and the value to the holder in having the
information as against competitors; (5) the amqunt of effort or
money expended in obtaining and developing the infomatirm; and
(6) the anaoont of time and expeme it would take for others to
acquire and duplicate the information.'m

But this Commission has held that the trade secret exception is a very limiited and

narrow exceptiotr. fr' Therefore, the burden is on the moving party, in this case

FirtEnergy, to prove that the infonnation has "independent economic vatn.e" and was

kept under circumstances that maintain its secrecy under the six-prong test.

s"RC. 1331,61(D).

185 See In the Mntter ofthe Application of Constellatro» ?YetirEneW, Inc. for Rerrestzrl of its Cerlrflcation as
a RetaiJ Elertric Setwce P'ot ider. Case No. 09-870-II.-AGG. Eniry at 2(Novembet 21, 201 1); Irr the
AlQtter of tFreApptication of The Olrio BeTi Telephone Corapatrr for ripprzmT of an .911ernatit7e Fornr of
Regzrlatrort, Case No. 93-487-TP-AI.F. Entn, at 8-9 (Nov. 25. 2003) (citatioxts onnirped).

Fs' 5tate ex r,el. Plain Dealer i. Depcrrtitrent of Irraurance. St} Ohio St. 3d 513. 524-524 (1398)(citadons
omitted); see also TheState ez rel. Perrea v. CYnctnnati Pvh. Schools. 123 Ohio St3d 410,414 (2009).

See In the Mttrter ofthe Applicaiiort of 77ie Ohio Bell Telephone C'otnpany for Apprdvcrl of[rn
Altenrative Fortrr ofReguiation_ Case No 93-487-TP-ALT, Enfty at 7 (Nov. 215, 2003) (citations ornitte,d)
(etvhasis added).
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In its Opinion and t3rder, the PUCO failed to propeir1y apply this btzrden. And to

the extent that the PUCO relied upon the arguments set forth by the Uti.lity: FiaestEnergy

failed to provide ample evidence to support its arpnent that it met the six-prong test.

iaVhile the General Assembly has allowed for the PUCO to protect trade secrets,

the General Assembly has emphasized in the law that the public has a rzght to know the

considerations in PUCO cases that affect their bills for vital utility services. For example,

R.C. 4901. i3 proNides that "all hearings sUl be open to the public_" That requirement is

not satisfied in this case that had various clasures of hearings for FirstEnergy's assertions

of trade secret infor.mation.

Similarly, R.C_ balances the allowance of infomiatiotx to be protected with the

expectation that "all facts and ijufox ►xiatfon a.t the possession of the public utilities

conniission shall be public...: "" And Ohio Adm. Code 4901-1-24(D)(1) limits

redactions for eonfKkntiality to only that infoimation that is "essentiai to prevent

disclosure of the allegedly confitiential information." As OCC sets forth in this

application for rehearing, FirstEnergy has succeeded in preventing pubEic disclosure of

information that goes far beyond what is essential to protect any confidentiality.

The PUCO Erred By Improperly Applying R.C.1331.61(D)
and by Violating R.C. 4901.13, R.C. 4"5.47, Ohio Adm. Code
4901-1-24(D)(1) and the Strong Presumpiion in Favor of Public
Disclosure Under Ohio Law by Preveiuting Public Disctasnre of
Bid-Specific Information, Including the Identities of the
Bidders as weff as the Price and Quantity of Renewable Energy
Credits Bid by Each Specific Bidder.

While the PUCO allowed `°the generic disclosure of FES as a successiitl bidder in

the competitive solicitatiflns,"'^ it was unreasonable and not in accordance with law to

RC. 490s_07
Order at 12. 14.
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gut FirstEnergy's hiotiorts for Protection thereby preventing public disclosure of

"speciEc [REC procuremegt] information related to bids by FES"19° and other

couMetitive bictrlers. 5pecifcally, historic procureoent data that is anywhere from two to

fuur years old, includeng pricing associated with supplier identities, does not have any

ecouomic value that may be duplicated in today's uurket. Nor did FirstEnergy take

necessary precaut.ion,s to protect the information from public disclosure.

Moreover, FirstEoergy's attempt to protect the procuremeu.t information was

untimely under Ohio AdmitY. Code 4901-1-02(E). Thus, while Fi€rstEuergy claiun to

seek- protection of REC procurement infomnation because it is compe#itively-sensit.ive

`Irade secret," the evidence suggests that FirstEnergy nealiy seeks to prevent the public

disclosure of specific supplier identity and pricing ixtl'om,at.ian becsuse it is embumssiug.

But embarrassing information is not "trade secret" and the PUCO en-ecf by finding that

such information was of the nature to meet the strict standard set forth in R.C.

1331.61(D) and the Supreme Court's Plain Dealer decision

SL The Identities of Suppliers and the Specific Prices that
FirstEnergy Paid for Renewable Energy Cred èfs is not
Economically Valuable Information Nor can it be
Deplicated to Undermine Future Renewable EneW
Credit Procurement Processes.

The PUCO erred when it found that FirstEnergy preseuted suff'^cient evidence to

meet its burden of establisbing that the identity of the REC suppliers and the prices that

they bid was trade secret infornnation that has iudependent eeononuc value. The PUCO

provided little reasoning to support its decision for presumably fendiulg that this historic

procurement inforuation has economic value. R.ather, the PUCO simply s&nowledixed

'9u C)rcfer at 12, 14.
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PirstEnergy's conclusory argumen.t that "d.issemination would canse competitive baim to

the Compames by uncfexnxiuing the integrity of the REC procurement process due to

decreased supplier participation in future TLFPs."'" Without supporting evidence, which

does not exist in the record," such a conclusory statement is not sufficient to meet the

bigh burden required for establishing that the infonnation faifs under the very limited

exception for "trade secret" information.

Contrary to the PUCO's f►oldiug, the supplier-identity and pricing infomation

does uot have independent economic value because it is historic ite nature and has no

impact on the cutrent REC market_ It is imcontested, and the record is replete with

evidence, that the In-State All Renewables REC market was nascent during the first two

years dnriug which FirstEnergy purchased the RECs that are contested in this matter. ►ga

Since tbeu,, lowever, the mmket has changed because it has been c©ntinoaily eastug and

relieviug. I" In fact, the PUCO disallowed over S43 million because tbwre was evidence

that the market constreints were to be relieved not long after the August 2t110 RFP.

There is no economic value or competitive advantage to be gained in the cuxreut

competitive market from such historic infomatioQ identifying the bidders that provided

RECs to FuUEnergy and iiflur n;uch the Utility paid for those RECs more than 3 years

ago (in some cases}.

"t Order at 10: Firs?Emcrlty Rep1y Briefat 90 (citing lwiavig..snt Cotssnit ►ng. inc. Comments I.tter, p. 2(C3ct.
26. 2(ll2).

" FirstEneegy Reply Brief at 88. 91. 100 (citing to a"Navis_casd Consuitin,g, i=. Commmts Letter" that
was allegedly produced un [3ctabar 26, 2012). This cMcemem howe-mr. was not ac)mitted inta ee,-idence.

'"Order at 15, 17. 19. 21, 24.

'' Order at 19; C)CC EahNt 15, Spm-tt+otw-ter Report; Transcript i, p. 154, Daniel Bradley (the market
"has some of the characterization of a ma+e lcquid and onnsparent marlcet I would still characterize it as
relatively nasceut); See ariso, Tratiscnpt III, p 602-603.

ans tlrties at 25 (citiag Tratwxipt Il, p. 360); Cpixuots and Order at 27 (citing Transcript II, pp. 369-370).
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Moreover, the PUCO has recoguLized that historieal infcxniation is not sufficient to

establish the trade secret exception' -- an argumertt raised in OCC's Initial. Briefg'r that

was not even acknowledged in the PUCO's Opinion and Oder. The PUCO did,f however,

cite to In re Duke Ertergv Ohio. Inc., Case No. 1 U-232.CrGE-ROR, '" which is

distinguishable from the current matter. Grnlike the historic infornsation at itssue in t.liis

case, ihike sought to protect spreadsheets that contained frrtare projections of "growth

rates as applied to the price of electricity and gas, as well as the amount of ei-terg,y

eonstuued and the number of installed meters."' In that case, the PLrCO did not protect

historic infotmation that was as little as two years old.

And to the extent tllat the PUCO relied upon Case No. 08-935-EL-SSO and Case

No. 11-5t700-EL-UNC as cited by FirstEnergy (although not cited in its Opinion and

Order) in those cases the PUCO deni.ed the motions for protection, in part, to allow public

dissemination of winning bids and the identities of those biclders. " It was only the

unsu.ccessftd bidders' identities that were to be kept confidential under the trade secret

doctrine. 20` And while Fi.rstEnergy argues that the PUCO has yet to lift the seal in the

i% I>r the Adatter of the : tpplicatitsrr of CA T Conmrurriralions InternationnL Irrc.- Pub. t3ti1. CnanuM Case No.
02-,496rTP-ACE, Ohio PU'C I.EJXIS 405, at U. (Apr. 25, 2U02)- (Commission denying a Fsotecti-m order
over infurmtion ttp;st faited to be establsshed as a trade secret and was tlwee yeaes old.)

t7CC taei.zisl 33ne£s,t 69,

r^ Crdes at I0_

199 In the Mader of the r4Pndicatiorr af DrrkeErrergy Olrio, Irrc. ro,#rljtrstRider DR-IMand Rider A Ufor
2010 SmdrtGYid Costs and M'rd -Deplayrnrerrt Rpview, Case No. 10-2326-CiF-R13R Entry at Z(Jan. 25,
2012).

`0° In tlte MattQr of theAPplir.ottbn of Ohto F.disort Corrrpanv, The Ciewrelarrd EI¢clric I1lurnirrat►ng
Co»tprrm^ and The Toledo .F'rlfson CorrrPm•rt for .4utkor7iy to EstttblisJr a Str ►ndard Ser+we Dffer Pxr:rrfant
to Section 4928.143, Re,tsed Code, in the Form of an Elee#ric Securitv Ptnn. 08-935-EL-SSC3. Finding and
Order, at 3(N3ay 14. 2009) ("FirstEnwpy S8U"); In the Matter o, f'tlre Pr ocxu-enrent of Sfandard Servfce
Off¢r Generation for Customers uf llu,te Errergv Olrio, ,l9tc., 11-6000-EL-UNC. Findiag and Order at 3
(May 23, 2012) ("l7dce SSU').

101 F°irstEnerV SSO at 3: Dxke SSO at 3.
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I3rilr.e SSO case, the original Protective Order was only grauted for 18 months and will

expire on November 23, 2813.1 Moreover, there is no indication that the SSO auction

market has changed like the REC mark-et. Thus, unlike the aiuction bidding in€'otYnation

at issue in the Duke SSO case, release of the REC procurement data would not chill future

REC bidding because is not relevant to cnrreat market conditions.

Instead, the PUCO should find direction from another case where it gtauted an

18-manth protection ove,r auction reports that contained the identities of ati bidders. the

actual bids, exit prices, and the indicative bids, which were only four moAtlLs old at the

time.' In that case, the PUCO rescinded the protective order just over a year later when

FERC requested tlw unredacted reports for In Re First Eoergy ,Sohitiorrs Inc., which was

pending before them at the time.2°` The PXJC0 also stated that because of chanM in the

mark-et, the one-and-a-balf year old reports would not be of much present value_' In

fact, it was FirstEnergy that recommended the release of the fnll unredacted reports just

over a year after requesting the initial protective oider. ' Likewise, the bid inforination

in this case is now between 3-4 years old and the bids relate to REC purcltases that were

finalized in 2011 (at the latest). There is no reason to protect this inforntation anymore,

even if there may have been some reasm to do so fiming the period that the RECs were

pnrchased.

M 1=iraffnergy Reply Brief at 87; Duke SSO, at 3.

203 In the Maner of the.4pplication of Ohio Ethson Cornpa,ry, 71re Clesvlrrnd Eleetric!lhmina ►ing
Comparr-trrnd 17rg Taledo Edzron Comparavfor,4ppt'oval o, f a Competiiive Bid procers to Bid Dut Their
Retail Elecirir Load (ut)lrio Edisnn Co.'). Case No. 04-1371 -EI.-ATA, 2005 ptio PUC LEXFS 177, at *8,
(Apr. 6, 2005}.

rd at *,Z & 15. (April 19. 2005).

Id. at 1s.

'°67d at -#4.
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Moreover, there is no concern that others could duplicate the infonnation because

(1) the bids are from 2009-20I I, which have long been completed and (2) the market is

not as constrained as it was during that time. FirstEnergy failed to provide any evidenre

to the contrary, instead, relying on conclusory arguments that fal€ woefiulty shott of the

high burden for meeting the trade secret exception. The information that the PUCO has

allowed FirstEnergy to protect is no longer current and certainly would not uudermine the

intepity of the REC process that has fimc3amentally changed since the bidding of those

RECs (Plain Dealer prong 6). Therefore, it is of no econoniic value, necessitating a

nling by the PUCO denying Fi.rstEnergy's Motions for Protection.

b. FitEuergy Failed to Take Snflicient Safeguards to
Protect the ldentities of Renewable Energy Credit
Supplers and Their Pricing Information, Allowing
Individuals Outside of the Company to Discover the
Information.

The PUCO also effed by finding that FirstEnergv took precautions to saf'eguard

the sUpplier identities and pricing informtian (Plain Dealer pronLz 3) such that it was not

known by those outside of the Campany (Plairi Dealer prong 1). It is difficult to

undmtand the PUCO's ruling in this case. While the PUCO failed to provide a detailed

rationale of its decision to protect specific snpplier identity and pricing information, it

appears as though it relied, in part, upon FirstF.nergr's argment that procurement data

was not disclosed to third parties.1'' Yet, the Ccsmuiission acknowledged that this

information was made pn6ticly available in the Exeter Audit Report.'0$

Qrder at 9: FustEmr,t;y Reply Hrief at 37.

^ Order at 12. 14.
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The record also retlects that specific bidder identities and prieing information is

publicly available in anunber of media articles.'" In fact, the PUCO even modified the

Attorney Examiner's rtiEing to pemiit "generic disclosure of FES as a successfiil bidder in

the competitive solicitatiors," becaELse "the public versions of the audit reports disclose

the fact that the Companies' affiliate, FirstEneray Solutions Carp. (F£S), was a bidder for

sorue number of the competitive soiicitati4ns.°'"o The Cowu3ission went so far as to find

that "this fa.ct has been placed in the public domain and has been widely

dissembated."'" However, the PUCO inexplicably stopped short of addressing the fact

that the Exeter Audit Report also publicly explained that FirstEnergy paid "in some cases

more than 15 times the price of the applicabie focty-five-doilar Alternative Compliance

Payment "

In limiting the scope of its decision, the PUCO appeared to rely on FirstEnergy's

argument that repeatedly blannes the PUCO Staff for "inadvertent and inwolmtary

disclosure of some of the REC procurement data in the pnbiic versioa of one of the audit

reports."2; Yet, the Comnussicn failed to give sufficient weight to the fact that

FirstEnergy waited forty-ni3ne (49) days before f ling its first Motion for Protection of the

REC pracurement data.2ra

Ioln Funk. ".4udit ftnc3s FicstEnew ovemaid for renewable euergy exedits, passed on expettses to
custaraers; ` atvilable at

h(tp.frwvw.cle`elani.com^businesslitutex.ssiSO22109fau3it_finds_firs'tenergy_overpa.htW (tast accessed
April 2. 2013): Gina-Marie Chftsw,-^ ^FifstEnergy paid Way'I'oo Much to Comply With olvws
Rernewatrle Mandate; ' available et tutp:i;www.lniplepnntit.com,'2012/(#&%rstenertty-ohio-reueaFable-
manadatc (last accessed February 13. 2013.

'"' C3rder at 12, 14.

xii Ckder at 12 .
1 12 Exeter Audit Report at 28.

7't C3rda at 1{}; FirstEnerBY Reply Brief at 76. 90. 34-96. 98-9q.

214 Otdec at +3; UCC Initial Brief at SS_
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The Exeter Audit Report was publiclv filed on Angwt 15, 2012, and the evidence

in the record indicates that FirstEnergy was well aware of the

But FirstEnergy chose not to

fi!e its first Niotion for Protection until October 3, 2012.` And FirstEnergv's reli.ance on

case law that applies the Freedom of l:nfomiation Act` and petitions for writs of

ma€tdatnus"s is inapposite and misplaced.

In an atteiupt to establish that it properly safegLarded the procureanent

infotxuation, FirstEnergy provided evidence of confidentiality provistons in its third party

contracts with the REC suppliers."0 But, to the extent the PUCO relied on this

argument," it was in en-or because the Supreme Court of Ohio has held that the mere

existence of confidentislitv provisions a.lone will n.ot pxotect infommt.ion from pbiblic

discloswre. `

Moreover, the precedent to which FirstEnergy cited involved the third pa€tp

suppliers exercising their riLzhts to confdentiality, not the procurer seeicing protection of

that infornwtion_`2 In this case, however, the docket reflects that no third-partv REC

215 Trmmcsipt Vottunie IIl-conf:denfiaL page 653-54; FirstEaerp,y Reply Brief at 94.

2" FirstFzergy Repiy Brief at 94.

21" Firsf£Serg}r Repiy Brief at 95-9$ (citing Pub. Citiren Health Resrrrrch Group v. FDA. 953 F. Supp. 400
(D_C. 1996)).

xt* FirstEnergy Reply Brief at 95A5 (citink State ex rel. Perea v. Clncirrnati Public Schools, 123 Ohio
St.3d 4111(2044)).

FirstEtte-gy Replv Brtief at 89A4.

Chder at 10.

Sta#e er. Rel. P1ain l7ealer v. C1hio I)ept. oflnstaance. 80 Ohio 30t{ 513. 527. 687 V.E.2d 661 (1997).

See, In tfreManer of ihe,4pplicctt#ion of ColtrmTius Southern PotNer Compa»v and Ohio Power Cot ►tparw
to Adjust TM r Ecortomrc Deuelopmerrr C'ostllecoserV Rider Pvrsunnt to Ru1e 4901:1-35-(118(d)1J1. Ohio
.4dminislrative Code, Case No. t 1-4570-II..-1tDR, 2011 Ohio PUC LEXIS 1107_ Fiu<tiag and Order at *2
(October 12. 201l): In tl►e:lafcrtterof the.4pplicdtionforApproixrl of a Standard S¢n-ice [}ffer-vnd
CompsdiSrve 8idclmg Process for Monongahela Power Companv. Case No. 04-1047•EL-ATA. 2005 Ohio
PTJC I.1wUS 181 at +18. (Agr. 6. 2005).
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stapplier ever filed a Motion for Protection to exercise the confidentiality clause of thv.se

ciontraets or sought protection of the procurement information in attyway. And many of

those protective orders that were gmted in the cases, to which FirstEnergy cites, have

snbseVently expired."" Based upon this prec leec nt, and the evidence in the record, the

PUCO exred by findimg that FirstEnergy carried its lwden of meeting the six-presng test

set fortb in the Plain Decrier decision.

c. The PUCO F$iiied to Address the Fact that
FirstEnergy's 1Viotion for Protection of Supplier
Identities and Pricing Information was Un.tiine4y,
WMch should have Resulted in Deimlal.

The PUCO erred when it failed to substantively addxe-,,-, the fact that

FirstEnergy's Motion for Protection should be denied because it was untimely and not

filed in accordance with the PUCO's rules. Ohio Adm. Code 4901-1-02(E) prov-ides that

+`[ujnledss a request for a protective order is made cc>nenrirently with or prior to tlke

reception by the commission's docketing division of any doctnxnt that is case-related,

the document will be considered a public record." But FirstEnergy waited to seek

protection uo.til its fiiing on October 3, 2012, long after the information claimed to be

confidential was filed on. August 15, 2012. Despite FirstEnergy's Argument on Reply,

that the document was filed under seal and therefore, it was assumed that the information

-1" Iir the Adotfer of the .4pplica#ion of C?hio Edisns Comrpuirv, The Cl$r-slontl Elertrir 111uminqrtng
Cornpcrnv and 3'Tre Toledo Edisvn Compnnyfor Approvol of a Comperiti►-e Ridproress to Eid Qrrr Their
Retail Electric,Gpor3 ("Ohio.Edison Co.'), Case No. 04-137I-Ei-ATA, 2005 Ohio P'C;C LEMS 177. at *8,
(Apr. 6, 2005) (protective order pmteci for 19 oon#hs !ut d.issolved in, an April 19, 2006 Entry); In the
Mattff of the .4pplitation fer Appy easel of a Sfarrrlrtr+r! Sers.ire Offer and Cornpetil+isv Biddrng Praresg fc;r
Monongahela Po}saer Company (.'Adonongnhela lbii:er Co. "), Cue No. 04-E ©47-EI,-ATA, 2005 Ohio Fi.TC
LE?II5 181 at *1s, (Apr. 6. 2005) (gr•anlinjt ls month protective order. w-hich expited on October 6, 20(37);
In the Alatter of the Casrmmsion's Imvstigation Into Continriarion ot'the Ohio Tel. Reiay Ser ►4r¢ ("C)hfo
Tel. ReJuy Sen^"}, Case No. 01-2945-'FP-CC7I, 2002 Ohio PUC LEXIS 378, Entry at *1, (MaY 2, 2002)
(Itotdipg ehat biddistg informstiou vvoWd remaiES pmtected imtit the Comanissim se[ected a successfnl
bidder, aod, in an Apri127. 2005 Ffiuhng and Order, rhe Commission denied a stibsequmt request to ex#end
the Protective Order after a stsccessfui bidder was selected).
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would be kept confidential by the Comn7.1ss1oII and its SW ' - Ohio AdmiEL Code

4901-1-02(E) is very strict in its wording-

To the extent the PUCO relied on the cases to which FirstEnergy cited to sWport

its argument that it timely filed its Motion for Protection, it did so in error_ The parties in

those cases filed their motions on or before the day the trade secret information was filed

with the Commission.' FirstEnergy, on the other hand, waited forty-niw (49) days,

despite its kuowiedgE that the information was filed on the PUCO's public docket.

Aaam, opting instead to btatne the PUCO Staff without taking any accountability for

failing to timely file a Motion for Protection.' For these reasons, which were not

substantively addresrAd in the Opinion and Order, the PUCO erred by granting

FirstEuergy's Motions for Protection, thus, protecting supp[ier identifying and pr€ciag

€nfoimation from public disclosure.

2. The PUCO should mnke Pub11c1.y Availsble the Complete
(Unredacted) Copies of the Exeter Audit Report and All Prior
Pleadings (Including Briefs, Motions and Testmony) in this
Proceeding_

Because the PUCO erred by finding that pmc.uremeut information is "tradee

secret," for the reasons explained in Assigwnent of Error (J)(1 ), which are hereby

adopted and incorporated by reference, the PUCO should make umedacted copies of the

Exeter Audit Report and Rll previously filed pleadings in this case publicly available.

"' Fisffinergy Reply Brief at 77 8.

"s See fn 1he Juetter of the 3pp&cafion of Ohio Edison Conipaytv. 71te Cleveland Eleclt-ic Illrmrinra#irt,g
eompamy and 73re Ioledo Erlisvn Canrpmrv for.4pprow1 of tt Con^peti€nv Bid pF ocess to Bid Ottt .7heir
Reratl Elerlric Lond, CaSt I+Io. 04-! 3 71-EI ATA, 2005 Ohio PUC L,E?Q5 177, at *8, (Apr. b. 2005): fir the
Matter of the a[ppJicutron for Approefar of a Standurr! Service O„^er and Compemisv Biddmg Pi-ocsss for
Monongahela Poxwr; Case No. 04-1047-EL-ATA, 2003 Ohio PUC LEXI.5181 at'1s, (Apr. 6, 2005)-

Fie•stEaergy 1Leply Htie£ at 98-99.
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3. The PUCO Erred in Atrnmiing the Attorney Examiner's
Ruling on .l~ irstEnergp's Second Motion for Protective Order
because Public Informntion was Improperly Redacted from
the Draft Exeter Audit Repart.

Wltite it did not provide any specific reasoning for its denial, the PUCO erred by

afihning the Attorney Examiner's raling gmt.ing FirstEnergy's Second Motion for

Protection filed on Deceinber 31, 2012, which redacted public infornnation from the ciraft

Exeter Audit Report. P" OCC later leanq.ed that iu advance of filing the Final Exeter Audit

Report, a draft of the Exeter Attdit Report had been provided to FirstF.nergy. I OCC also

leamed that FirstEnergy provided comments Woct the Draft Exeter Audit

Report. ' Consequently, OCC submitted a public records request to the PUCO seeking

"any and all recoads that reflect edits or comments on draft version of the Audit Report

by employees, outside conmdtants, attd/or conctsel of (Fit,tEnergyj," to which

FirstEnergy filed a second Motion for Protective Order. In a February 14, 2013 Entry,

the Attorney Exatniner ruled that the sUpplier pricitg and supplier-identifying

iufonuation that appears in the Draft Exeter Audit Report is trade secret information isi

accordance with the November 20, 2012 ruling.' The Attorney Exacninw further held

that the docmmeut would be released in redacted form.2"

See Exitibit A (attached)

Trauscript Voittme Iti-public, page 512, liues 16-23. It is n+nted titast F.xetrr di<t nofi accept all of the
chsnps proposed by FirstEnergy. but it did make changes in several critical respects after rerten^mF
FirstEUtgy's tonmentary. Frimary awoxtg the chang,es made was to recommend that the Couwissitn
merziy "exasnine" a disallowance. The origmnl draft recoesnmen&titru, to quantify ffit specific amount of a
proposed disallowance to protect cusiomeEs. was deleted. See Draft Exeter Audit Report at 1V (attached as
Exhibit C. see rrl3o Exhibit D): Exeter At#tiit Repart at iv.

'^'p Trafficr* `lahme III-pubiic. page 512, lines 16-23 _

"3° 1'n the Matter of the Revim afxhe .411ernatave EneV Rfder Contained in the Tari,,^'s of Ohia E'dis111
Comlruity, 71re CIe ►°elmrd Dertric Illunrinaling CompArny, pnd The Toledo Edisvn, E,t►fry at 5 (Feb. 14,
2013) (attacte3 as Extibit B).

"' Id_ at 6-7.
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The Draft Exeter Audit Report consisted of hvo primary pieces: [ 1] a line-edited

draft of the Exeter Audit Report {hereiriafter referred to as "Draft Report Line Edits"},M

and [2] a supplemental document labeled "The Companies' 14tajor Comments Regarding

the Executive Sixnulary Draft Managementll'erfornaaztce Audit Report" (hereinaiter

referred to as "Draft Report Supplement")." The Di-af# Report Line Edits that were

initially released in response to the OCC's public records request identifed that the

Exeter Auditor, in its draft report, recommended that the Commission, at a minimum,

disallow FixstEnergy's rectfvery from customers of all In-State All Reuewabie RECs cost

iitzcurred by FirstEnergy in excess of per REC. The re:lease 4fthat disallowance

recomniencla.tion was subsequently modified by the Attomev Examiner_` Tn doing so,

the Attorney Examiner protected any portion of the Draft Report Line Edits that

identified the dollar amount that was recommended for disallowauce.

The Attomey Exammer did not, however, redact that sanre is.tfdatznation from the

Draft Report Su}tplemeut." And a discussion of the amount of the recommended

disallowance is part of the public record in this proceeding. ' Therefore, the PUCO erred

by affirniingj the Attorney Examiner's decision because this enfomna.tion is aheady

publicly available.

zn Atra:ched as Exhibit A.

z33 p4tFached as E7[hilnt B.
See Draft Report Line Edits at page IV (alwhed to ElCC`s Initial Brief.)

Exhibit B at page 1 of 3(sttaelied.)

m Transcript Vokmie M-public, page 512.
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4. The PUCO Erred by Granting Fu'stEnergy's Fourth Motion
for Protective Order, Thereby Preventing FirstEnergy's
Customers and the Public Generally from Knowing OCC's
Recammendation to the PUCO on the Total Dollnr Amount
that FirstEnergy Should Have to Credit Back to Its Customers
for Overcharges.

The PUCO erred when it prevented public disclasore of the total doilar amount

that OCC maintains that FirstEnergy's customers should not have to pay. In accordance

with paragraph 9 of the Protective Agreement, to which OCC and FirstEnergy agreed on

Febrttary 1, 2013, OCC sertt notice to FirstEnergy of its inteM "to publicly release the

total dollar amount of FirstEnergy's renewable energy expenditmes that €3CC is asking

the PUCO to disallow FirstEnergy from charging custniners plus interest: "" In

response, FirstEnergy filed its Fourth Motion for Protective Order, on Febniary 7. 2013,

to prevent disclosure of this particular rlollar value, despite the fact that it does not

contain specific pricing itfonmation or the names of any of the bidders. In its Opinion

and Oder in this case, the PUCO mnmarily grauted FirstEnergy's Fourth Motion for

Protective Order by uralawftrily applying R.C. 1331.61(D).

Premmably, the PUCO was persuaded by FirstEnergy's argument, in its Fauttb

Niotion for Protection, tba.t if the aggregated number were clisclosed, "ItEC priciug data

could be derived using publicly available infbrmafion."" However, there is no evidence

indicating that someone would be able to "reverse engueeer"' the nmnber to anrive at the

zs7 See Feb. 1. 2013 I.ettee: attached as Exhibit t to Memoraadam Contra FkstEnertey's Motion for
Protective Oder by The Office of the Ohio Cox:sumers' Cot€nsel (Feb. 25. 2013).

a58 Urder at 11: see also.Moti:on of Ohio Edium Company, The Cleveland Electric 11lumiosting Company,
and The Toleclo Edison Company for a Pro€ec€i,:e Order Regarding Trade Seact iuforsnatitaz Con€aiitecf iu
the Dirett• Testimcsay to be Offemd by The Office o€tle O6ia Comumrrs' Coumse[, at 3 (Feb. 7, 2013).
FirstEnergy €ontitnres to atgue out of bot€t udes of its mouth - at cct€aiu #imes the Utility complains about
the "iw,dverteut" pubiic releasr of prucmemem informatiosn but then at#eopts to use it to its a dvantage to
pnnhibit the disctosme of an 8g~e number.

2" FixstEergy Reply Birief at I03_
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specific bidding prices. To the contrary, even though the number of RECs that were

purchased is public information, relessing the total amount of disallowance would not

provide ample information to calculate specific REC plices. At uiest, it would only

create an ability to calculate an average price per REC. Moreover, the PUCO made the

amount ofdisallovuance associated with RFP3, an amount of $43,362,796_50, publicly

available. I It is no easier to disceni the prices paid from that number than from the total

disallowance contained in OCC witness Wilson Gonzalez's testitnonv.

Nevertheless, as discussed in Assignment of Error 6a, srtpra, the prices that

FirstEnergy paid to purchase renewable energy credits (RECs), which have already been

provided to the pttblic, does not constitute trade secret- It logically follows, therefore,

that the aggregate number derived from information that is public (aud not subject to

"trade secret" protection) should lk-ewise be pubiicty produced.

But even if the PUCt) were to con.tinue to find that supplier pticimg and

identifyi.rr$ iuform$tioa sltould be protected "under a veil of secrecy"=e' characterized as

<Strade secret," the total amount of disallawance, as determined by OCC witness

Gonzalez, should stiu be made publicly available. The total disallowance contained in

W. Goozaiezs testimony is based on aggrei-zated information, which does not reveal

such specific prices or identities of in-State AIl-Renewables bidders.

Moreover, this PUCO has held that aggregated infonnation is not subject to

confidential treatment. In 2802, Verizon sought a protective order requesting

confidentiality of the number of access tines in the Montrose Exchange as of May

'AQ Order at 25.

ut (lhi+a Pavaer CoMraPy's Maticm to Intervene and Reopen Presceedim at 4(June.71, 2013)-
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2002."20 The attorney examiner ntt,ted that "the aggregate figure does not reveal the

access line count provided by any particular earrier."^„ Although FirstEnergy attempts to

distort the holding in that decision,'" the PUCO fturther held that ag,gregated infannation

can be publicly used even where some inforination that fomis the agtwegate is

protected. ' For these manp reasons, the Commission erred by not, at ainiMum,

denyixtg FirstEnergy's February 7, 2013Motion for Protection. The pnblic shoidd be

al.lowed to know the dolla.r amount ffia.t OCC has asked the PLTCO to order FirstEate3rgy to

credit to customers' bills to protect customers from paving for FirstEnergY's overcharges.

IV. C[31riCLUSIO^i

For all the reast>n.s discussed above, the PUCO should gmt reltearing on OCC's

claims of en-or and modify or abropte its August ?, 2013 Opinion and Order consistent

with Ohio law and reason.

' In the Matter of the Fetrtion of Deborah Dam and Nimrerms Other Sribsrr ihers of the Mogadore
Erchrulgt ofrirrreritech aiiio v Ameritech Ohio and Yei:rorr North Incorporated: Case No. 02-1752-TP-
T'XP. 2002 Ohio PUC LEXIS 889, Etttry at I(SW. 30, 20U1).

M Id. at 1-2; See also, In the !lfatter of tlre Petitian of Dean 3'lromas and 1Yumerotu Other Subscribers of
the Zamro Exchange of Yetiaon lV'ordi ,ritc. v Verta.an Narfh Inc and United Telephone Conrpanv of C?hio
dba Sprint, Case No. 02-880-TP-TXP. 2130Y2 ©hio PUC L.EXIS 679. Entry at 3(7ul. 31, 2002); In the
Matter of the Cortimission's Promulgntron ofl2tiles for 3-iarket Mernitoring Ptarsrmnt to Chctpter 4975,
Remsed Code, Case. No. 99-1612-A,d}RD. 20Dfi Ohio PUC L.E= 445, Ffixhng and Order at 6 (Mar. 30.
2000) (stating "The fact that the m5ormation is confidential, }t©we^:•er, daes rM prechtde the Commission or
Counnission Staff from pubtisiiing 11 da#a in an a8gxeqgated fomt").

_4'F'srsWmersYy Reply Brief at 102-103.

ias OCC Memarandmn Contea. at 4-5 (Feb. 25, 2013); In theAiatter rtf the Petition of,Cleboreh Drr+-is and
Numerous Other Sultscr-ibers of the .tafogadore Erch&-nge of.4nreritech Ohio v. Amerite,rli Qhio and Yen.ron
North Incorpo;aterl. CaseI^Fo. 02-1752-'1`P-'1"?P, 2002 Ohio PUC I.EXIS 889. Entryat 1-2 (Sept. 30,
2062); See al.ro, In the Matter of the P'etition of Dean 1homas and Numerottr f3ther Subsc7Yhers of the
Laura &chrrnge of Yerizon North ,tr•s. ij^ Yert?on Norih Inc. nnd United Telephone Compipm; of Ohio d1m
Sprint, Cas+c No. 02-880-TP-'F?P, 2002 Ohio PVC I.E„jCLS 679, Fnirry at 3(Ju1. 31, 2002); In the hfatter of
the Commissron's PrommIgation ofRulesfor Mmlret MonitoringPursuant to Chnpter 4928 Re ► ised Code,
Case No. 99-1612-EL-ORl7, 2000 Ohio PUC LEXIS 445, Fhkhng and Order at 6 (Mar. 30,2000) (stating
°The fact that the mfonnatiai is cvnfideatial, however, does uat pmciadc the Commissiaat or Conimssion
Sta$'fiam publtshing [I datat in an aggregateEl fwm")-
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Respectfiilly suhruitted,

BRUCE J. WESTON
OHIO CC}NSUMERS' CDUNSEL

rV<Ifelft^lak Yost
1Llelissa R. Yost, Counsel of Record
Deputy Consumers' Coun.sel
Edmund "Tad" Berger
Michael Schuler
Assistgnt Consuaaers' Counsel

Olflce of the Ohio Consomers' Cowasel
10 West Broad Street. Suite 1800
Columbtts, Ohio 43215-3485
(614) 466-1291-- Telephone (Yost)
(614) 466-1292 - Telephom (Berger)
(614) 466-9547 - Telephone (Schuler)
vost@occc.state.olt.us
berfrer@.occ.staie.oh.us
schuler@,occ.state.oh.us
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CONl=tDENTIA[. DRAFT

MANAGEMENTiPERFORMANCE AUDIT

OF THE ALTERNATIVE ENERGY RESOURCE RiDER (RIUER AER)

OF THE FIRSTENERGY OHIO UTILITY COMPANIES

FOR OCTOBER 2009 THROUGH DECEMBER 31, 2011

CASE Nt'3.17-520f-EL-RDR

PREPARED FOR;

PUBi.IC U7ILITIES CC3MPASSlON OF OHIO

180 EAST BROAD STREET

COLUMBUS.OHIO 43215-3793

JUNE 1, 2012

PREPARED BY

EXETER
ASSOGFATES, INC.
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Cc►nfi i Purwmt to OR,C. 4901-16

Etecutive Sumtnary

On September 20, 2011, the Public Urtilities Commission of Chio ("pliC©") issued an
entry on rehearing In the 4fatteyr ofthe Artnus-i Aiternative Energy Status Report ofQhio Edison
Company, The Cleveland Electric iiltiminating Company, and The Toledo Edison Company,
C;tse No. 11-2479-EL-ACP- In that entry on rettcaring the PUCO stated ilrar it had opened Case
No. 1 i-520t.EGRDtt for the pwposcs of reviewing the Alternative £ttergy Reso,irce Rider
("Rider AEI:t") of Ohio Edison Compaay, The Cieveiancl EteLiric ltiutninating Company, and
The Toledo Edison Company (collectively, "FirstEnergy Ohio utifities" or'°Cofnpanies").
Additionally, the PEICC) indicated that its review would include the Comp,anies' procurement of
renewable etteryv credits for purposes ofcompliance with t7hio's Alternative Energy Portfoiio
Standard ("AEPS"). The PUCO t'urther noted that it would detennine the necessity and scope of
an externat auditor for this rr ►attr.r.

The Pl<,tCQ subsequently dvcided that an external auditcu- would be necessary for the
review, and on Jaawary 1$, 2Q12 directed Staff to issue a request for proposals ("RFp") for audit
services. Atter cansideration of the proposals received, the P[!CU selected Exeter Associatcs,
lnc. ("Exeter"), to conduct the manageraentlperformance portion of the audit and Goldenberg
Schneider, LPA ("C+uldcnberg"), to conduct the financial portion of the audit.

°I'his report prescitts the findings of Extier's tnanagetnent=`perfot rnance audit of the Rider
AER of thi: FirstEnergy Ohio utility compan'ses for the time period QeteheFJ^t 2009 through
Decernber 31, 2011. Dr. Steven L. Estomin and Mr. Thomas S. Caitii» actzd as the primary
investigators for this audit.

The principal infomation on which this rnarta,gementlperforntance audit is based is frtmt
a variety of sources, including:

• Responses of the First Enesgy Ohio utilities to reqesests for 3nforrnation prepared by
F.xeter Associates, ine.

•[rrdependent research conducted by Exeter Associates, inc. related to the availability
and market prices of SRECs and RECs in Ohio and elsewlwre.

+ t3rders issued by the Public Utilities Commission of Ohin related to Obio'S AEPS and
the FirstEnergy Qhice utilities Rider AER,

• lnterview of personttel from Ihe li'irstEnergy Ohio utilities and Navigant Consulting,
1nc., consultant to the Campanies.

Gettera! SREC/REC Acquisi#ion Approach

The FirstEttergy (?hio utilities employed Requests for Proposals ("RfPs"j, with
responses provided in sealed bids, to secure all ft,ur categories of fienewatsie Energy Credits
("RECs") - ttt-State Solar RirCs; Ali-State Solar RECs; In-State All Renewabfes RECs; and Ati-
State All Retiewables RECs. In total, six RFP's were issued.

Exeter exarnined the FirstEnergy ( hio utilitie.s,prccurement process to see if it met the
following important charactatistics_ (1) compctitiveness; {2}tnanspazency; (3) cost; and (4)

Etriu'bit A.
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Exhibit A

c^t^ntiaEPtas^nttrscl^( 49Q]-16

ability to obtairt adequate industry response. Each Of these considerrations appears to have been
met by the REC acquisition approach emploved by the Cotnpan ies_

Exeter also considered the key elements of the RFPs issued as well as the processes
associated with ad4ance market research, issuanc'c, di3^secnination of information to pote;itiiaf
bidders, evaluation of bids, and handling of feedback obtained fr[trn bidders. The RFPs were
assessed for the fctltowing key elements: (1) ill (2) fnancialiseraritr requi:emelus; (?)iitne
between bid t^eceipt and. award; altd (4) bidder feedback. A#so exatnirted was lhe RFP planning
P*otm +^ _̂.^h was assessed for: (1) preparation and mechanics; (2) tnarket research; and (3)
contingency pJantting_

Exeter's anaiysis Ied to the following t.rndittgs arid recommendations on the RFPs and
RFP prucesses:

Findings.

1. The RFPs issued by the FirstEnergy Ohio utilities are reasocrabiy developed and do not
appear to incc;rpor.atee any provisivns or tenns that could be assessed to be anti-
cornpctitive.

L,_The basic terms and conditions contained in the RFP were generally acceptable. bv
ttae industry and to t11e extent that individual bidders were unwiliing to provide bids in
response to €he salicitatioru, those decisions were based on specific elements contained ii1
tlte RFPs that were at odds with the individual business tnode.is. StrCh cundiiions include
the duration of the contract periods and the Crmness of the supply requirements.

-63___'t`he security requirements contaiited in the RFPs are assessed to strike a
reasonable balance bet+veen safeguarding Ehe FirstEneri Ohio utilities and making the
RFP attractive to potential bidders.

j-4_ Tlie processes in place to disseminate information to potential bidders and to
address is_^es and questions that arose during the tinrp ti^t ptrtentiai bidders were
deciding whether to proffer a bid and the offer due dates was adequate_

:65.^The mechanisms in place to review and evaloate the bids were adequare, although
a shorter period of time betweetz the bid due date and the award in the first RT-'P would
have been anlp':nprovement Ttte.approxintately three-week review period established by
the FirstEnergy O}iio utilities was genera#1v deemed excessive by ittdustry participants
and this was rectified in subsequent RFps.

J& __.7'he mecttanisms in place tci solicit industrv feedback, through both the nattire of
the qe,estiot ►s arid comments raised by potential bidders and the conduct of a srmey by
NC1, are seen as an acceptable approach to inttstrn the FirstEnergy Ohio utilities about
the strengths and weaknesses of the issued 1tFPs. Further, the inforrnatson obtained
through the process was effectively used and served as a basis for modificatians in E2FPs
subsequent to the conduct of the sttrvey-

A-
.7. Oe market research conducted by the FirstEnergy Ohio utilities prior to Lhe tl'rst

twe t ree RFPs was sati n li t of the 1 ited ift rrn iu availa

I, {
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Np4 €a 63..v_ - - -
forwommedz Cx;• ^,r^. - -- _...

hm c©ntingency planning in phtce for the first three RI=Ps was ifmdoquete

nmmmem^^4rY and re t ' ris i i supp ly-IU:

I }F^r^.n?men^ d t^trs_

1. IThe Firsffinergy Ohio utilities should implement a more robust cvntingency illanning
ptacess as it relates to the prr,curement trf RECs and S RECs in compliance with Ohio's
AEPS, We also recctrnmend that the contingency plan be subject to review by the PUCt3
Stal-f prior to its Lnpleawntatifln. 1 ........ ...... .. . _.. . ._ _..

2. ^A tli«rotigh market anaiysis should precedc the issuance of any RFPs by the FirstEncrgy
Ohect ijtiIities for RECs and SRECs in coutpliance with Ohi©'s AEPS. 1

3. ^he FirstErtergy Ohio utiiities should cesnsider a rnark-to•rnarket approach to the sec:uity
requircment for future procurements. I . .

So#Icitativs Results and i'rocur'eMent Decisialns

As part of the management/performance audit, Exeter Associates, Inc. reviewed the resesfts of the
FirstEnergy Ohio utilities' procurement ofSl'tl"Cs and RECs to ttteEt the Ohio AEPS
requiremcnts for 2009, 20 10, and 2E31 l. In particular, Exeter reviewed the quantities of SRFCs
and RECs bid, the prices associated with those bids, and the decisions of the FirstEnergy Ohio
utilities regarding the bids (quantity and price) received. Exeter's analysis resulted in the
foilmv3ng findings and r+ecommendations.

di. nss:

• Yt'he prices paid by the Companies for All-States AIl Renewnbtes RF-Cs were reasonably
consistent with other regional RECs prices.

•;While lower prices wauki have been avai[a,ble to the Cotttpanies• there were ittore fewer
ltECs purchased urtder RFP I and more RECs purchased under R.FP A the,Cornpanies'
decisions to pc;rchase the bul.k of the 2009, 2010, and 2011 requirements under RFP I
were not unreasonable artd were s' t nt with recomm iotrs of n owdent
RFF' mana^er.

^ The lower prices available for All-States SRECs in the 2011 timeframe could not have
been rra3onably foreseon by the Conpanies. The prices paid by the Companies for All-
States S3ZECs are consistent with SRECs price regionally.

+; I'Eze FirstEnergy OIt;o utilities paid mmoseemMy-high prices for In-State All Itenewabtes
RF'Cs purclsased_ft= s

tll
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• Prices for lri-State Ai! Renewabie RECs iti the rar ►g;e of;^ xeeeded the cr+ces
paid for rrort-soiar compliance ttEC.s anysvhere in the cour:lry ny ai ieas:^^i^ rJo€nlt
eataridt be €eterrrtined tr be etit of :ine with the t^tio iii-state ntarks.^t at ltUttiEne.

•ittre FirstEnergy Ohio utiiities had severaI a(tern'atives available to the purchasc ot'high-
priced tn-State All Rene-wabtes RECs. none-af-which we.re cmsidered er^ated tipenbut
nut ad c►pted. Results were com itiveF dettrm, iu d and fuli subscribefi

n The Fir4tf^r. ° Min v.60rio shbuid have been aware that the prices bid by ^t^
se[lected significant econcxnic rettts and were lii s

WMRAMli vvith tiiG lorr8! B1^drkCt any ia meemife.

• The procurement of 1n-State Sc#ar RECs by the FirstEnergy Ohio uiilities was
ctrmpetitiye and, when Ohio SRECs became reasonabiy availabie, the prices paid for
those SRECs by the Co:nparries were consistent with prices for SUCs seen eisewtiere.
1"tis is the sa,2r atxtreactt aiid ffgMs fol wed for Ohio All enewabte RECs.

Recqrntnet;dation:s:

Based or, the ricrd.iirgs prescntcd above, we rtcotttmct3d lhat the Conrmission, at a mininium,
establish a view ess of future roettreneri si iiar to ower ocur^tent. Sinrx this
w ti #ta t ie fl I' i i LqSepiply with tew !aw it !
s rU 'ate to disallow recov af os ° aid asid credi • tiiat have becn used t assure
co;tir iance. Tlie Cornntiss ion shou_ Id_cunsider establishine a ntorestructured procurenirirt

ess in ilre future itr+clud' Staff ove i, t of the 12rocess and submitt i of ha r^,ess to-PrQc
the Comrrjissior: for acceptance or Leiecsion witlrin 2-3 business days,'t„nnorder that the
tomrnission is m«e t'uilk MRRJ^Sed arul e,ngage,i in fr,ture soticitatia . Stat'f'shci !d be
apnrised i the r ui t e RFP. i i gnt RFP manager shauld isstte aE^-of
maeket cottditicx said fhe t:'P and Staff shou! r nito th RF and raise a} conceni nfior
to the Cornatties` acce^tarict Qt tte Fs1ds, If th^e Com missioit r eiects the results t^f the R FP -
tlte avent shall be deemed a force rnnjegre aftdthe Companies shall itXt,tr no penattv. In strch
evenf the Corrt Lirries slratt be r i' ved i the o fi ats'onto prr^tre the nuniber of iZECS
whicii cvouEct h^vs-been pocured abeiIft Commissiott's reieetiaat or thg coff^^artce

1Nbceflaneous [ssues

Nring the 4Yrttrse ofcottdttcting the tnanaget:tent/perf'orrrsance audit of the FirstEnergy
Ohio uti]itirs, several issues emerged that warrant Isriefdiscussion, though these issues are not
directiy relaled to the FirstEnergy Ohio atilities and affect all of the regulated LtiiEities in Oltio
with respect to compliance with Ohio'S AEPS legislation. Sperifically, there are#hree aspects^f cOwmeM (Mct+i13J: ws,,imrl th.
either the legisEatian or the method by whictr the legislation is implemented that may warrant
sorne reccsnsideratiote by the appropriate bodies. These issues are addres5ee cl below.

Rrr,t?ve-v of ACe Chees

IFSSrrn^; t ^^r^f?^
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.....................^. ^,^.
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Ohio's AEI'S legislation does not pemit the Ohio utilities to rccover the cosEs associated
with Atterr€ative Corrspiiance Payments. T he fcmdametsial purpose ot'€he ACP is to set a limit on
the exposure vf retaii custcnners for the costs of RPS (or AEYS) compliance- Not allowing
recovery of thc ACP provides a significant deterrent to regulated firnss from etnpivying the ACP
in lieu ofthe procurement of RECs, eVerr at prices well in excess of the ACP.

Cuittmis i r1 ova of f?E s Purchasens

A second rnodification that merits consideration is a requirement that the Cotnmission approve
11M yrocess wherebv thc rQ-Ippstnies Aurchase et RECs ^s^ Epe ated wit#t
SSE3 servir,e befora the RECs contracts are signed. trhat requ iretnert would eliminate the types
of issues that have arisen in the context of this rnanat;ementfperfr ►rrnanse acdit. aft
C - i "ec fR,. the s al1 be deeme a farce a' d tt .

on' anies shall in o Ytalt - i s eent, the C'©t,nRar:ies shall he relieved of the
ob liggtio-ri t rocure the Ilumb RECS which would have r ghnnt the
CoYrtm' i ' reigg(iffi, for ttt SoMV 1 4flpe e er, tthis ommendation is .3AiSot :e
1imits of the Commission'^ jurwiction

Application ofthg 77a1ee»percep# Iile

Exl►ibit A
page 6 ot'63

"---
- -- ------- ------

Comlfler^ INCht14j: whm 'atihe
f'a, ihn

The legisiation does not clearly lay out how the "three-percent ruie" is to be applied. The
lapgarent intenS of the rule is to ]imit the degres to which retail customers ^re exposed to
excessive costs related to the satisfaction of the renewabEe en iremerits. The rate 6^s"^`^""^"^°t^`^} C^11 f Mppu[eu irYdH' ot kLish[ionq

however, is based on "expected" iinpacts. An algorithm based on expected sales volumes that

account for customer migration and projections ofmaricet pricing for power is recommended as a
better approach_

V
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aCONFIlENFIAL DRAFT

)iAANAGEMfNTIPEI'tFORMANCE AUDIT

,OF THE ALTERNATIVE ENERGY RESOURCE.RIDER.{MDEFt A^^

JPF THE. FIRSTENERGY OHIO l1TILi'I"Y COMPANIES..

+FOR OCTOBER 2009 THROUGH dECEMBER 31, 2G11 _.

I. JNTRODUCTION

()rt Septemher Z4„ 2011, tt^ Puhiic lltilities Casttmissivn crf Ohio ("PUCO ) issucci. ate

entry on reln:arEng In the IGfatter ofthe drrmart Alterntrllve Errergy Status Itep,,rt af l?hia E'disan

Comparry. Tke Cleveland Elertric lllueni►rating Company, nrd rlre Tuledo LG'dison Ca»rpany.

Case Pfo. 11 -2479 EL-ACP. In that enttv on rehenting, the P1JCC3 stated tht:t it had opened Case

No. 11-5201 -EL-RDR for the ptirposes ofrevie+uing the Alternative Energy Resource Rid.er

{"Rider AER"} of Oh io Ediscsn Campany, The Cleveland E9ectric ! Elutninating Company, and

The To{edo Edison Company (collectively, "FirstEneW OFio utilitfes" or "Companies').

Additionaliy, the PI;CO indicated that its review woutd include the Companies procurement of

renewable energy credits for purpcrses of compliance with t7hiu'.S Altemalivc Energy Portfolio

Standard ("AEPS"). The PUCO further noted that it would determine the neccessity and scrtpe of

an cxtenr3l auditor for this matter.

,T)te PUCO subsequent!v decided that an external at+ditor would be tiecessary for thc

review, and on January 18, 2012 directed Staff to issue a request for proposals ("RFP") for audit

services. After consideration of the proposals mccived, the PUCO selecied Exeter Associates,

Inc. ("Exetcr"), to conduct the managernentlperfonnance: portion of the audit and iividenherg

Schneider, LPA ('C'ioldeniyerg"j, to ctodnct the financial portion of the audit_

Fxl.sitrit?,
Page 8 of 63
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This tcpQtt presertts ihk; t`uttiings of Exeterpmaatagernentfperfonnans^ audit of the Rider

AER of t.te FirstEnergy Ohio uiiiity companies for the tinre periodigalotm- t^e 2009jhrough

13ecember 31, 2011. Dr. Steven l.- Estomin and Mr- Tbotstas S. Caitlin acted as the primary

investigators foi- this attdit.

.1 !1t principal infarmation on which this tnanagemeqfperforntatece audit is basad is from

a variety of sources, including:

+^es^nnses of ihe First r-nergy Ohio utilities to requests for infut-matiort prepared by --

Exeter Associates, lstc.

+jndependent rz.sGamlt conducted by Exeter Associates, Inc. related to the availability

and market prices of SRL•Cs and RECs in Ohio and e!sewhere.

•,Prde.rs issued by the Fublic lftitities.COmmission ofOhio re^ated to i3hio^ AEPS and

the i*irsiEnergy Ohio utilities Rider AER,

+Jnterview ofpetsnnnet from the FirstEnerg,y Ohio zrtifities and Navigant Consufting,

Inc., consultant to the Companies.

j'he renairtder of this.marsagetnentlperfonnar,cc neepM is organized into three secticros.

The following sectiort, Sectian a, addresses the approach used by the Cotnpanies to procure Solar

and Non-solar Renewable Energy Credits. This section includes assessment of the gemal

approach, tha structttre oftfterequest for Proposais, the Companies;treatment ofindustry

feedback on the solieitation document, rnar(ces research, and contingency Fla»ning-

2
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;Section 3 of the repqt ad4resses the results of the ac,quisition process, inCiuding the

tffectiveness of the solicitations and the prices utt;matefy paid for Solar and 1+lon-so3a►

P-enewable Energy crectits, bo#h in-State artd out-of State_

.Section 4 af fhe repart a,ddresses cextain nsisrelfarreons issues that enierrged during the

conduct of the tuanagement{pert'ormanct audir_

findlings and recornrsEendations are przsented throughaut the document tollawing the

disctissic+n ofthe relevant issues,

Exhfbit A
Nge 1oaff63
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11. GEMERAf;. SftEC/REC ACQUlSfTfON APPROACH

"I'he FirstE^ergy Ohio utilities employcd Reqoests frn Proposals ("ItFPs"), with.. . - - - ^ - • ^ - . .. . ..

responses provided in sesEed bsds, to secure att four estegories of Renewable EneW Credits

("ItECs") ;In-State Solar RECs; A1I-States 5olat-1tECs; Cn-State A11 ItenewabEes.RECs, And.

Exhibit A
f+age I 1 o€ 63

^ces^lYZ^& ^:^_ F^;n___________....W

^--------- ..............^_^

^- -- ------
r-F^^1^oY

Aii-States All Renewab;es ILECs. Because (he competitive RFP approach did not fWlv satisfy all ,..m.,-.L...^ ._
@a^^^rn^:z^^

of the Comnanies'^ ', reguir+ernents for in-State solar and non-solar for 20 t 0 and 2t71 1, the Fann%&W- sonx; I ot ,-^

Companies also pursued broker transactions and bilateral arrangetrrents foifmrirrg ttte issuance of

the third REP (E)ctvber '2 U)p). In addition, a limited number of Solar RECs ("SRECs") were

available to the Companies internalfy from the opetmiop of programs to promote renewable

energy development within the Cotn anies' service ar$as. Itt tolglx six RFP.s were issued.

The specifics of the RFP aplxoach employed by the Companies is addressed below foliowed by

an assessment of the altern.ative approacfies employed to supplement the bids received through

the ftEP process.

A. "P Approach Overview

77te apln^opri^teness of arry Irarticutar acquisitic^n appraach rpeds to ^be judged oet basis of

several importattt characteristics. Most isnportant among the characteristics arc: (1)

competitivene5.c; (2) tralupa=cy; 0) cost; and (4) the ability to obtain adequate industry

response. Each ofthese cnnsiderations appears to have been met by the appraech employed by

the Companies.

jtre sealed bid RFP protocol used by the FirstEnergy Ohio utilities errtaitecl a t^yo-part

submission, whic#S is a coninion practice used in the electric utility industry fc ►r the purchase of

4
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nfiidential Pursuant O.R.C. 4901, ffr

"et-8FIty`REC -}'otentia! bidders are required to subinit

documertts Wrifying credit-worthiness and the financial capability of tnecsting the requirements

of the RFP. Once the creditifinaneiai qualifications have been reviewed a,-td a sct of qualified

bidders identitied, the Phase 2 price/quattity bids submitted in response to the RFP ate then

evaluated purely on the basis of least cost, that is, lowest price. Offers are acceptcd frmli lowest

price to highest until the specified requirement is tElled. TypicsiTy, tite seller condiiions the RE'P

to permit rcjection of bids even it'the i"uil requirement is not met. This allows the buyer to avoid

paying for supplies assessed to be above market or to adjust the amount purchased due to

circumstances that have developed since the issttsru;e of the RE'P.

seaEed-tsid pricing requiretnent of the R FPs for SRECstRECs

issued by the FirstEnergy Ohio utilities is assessed to be a-competitive and to minimize the

potetAial for bidder collvsion and "gaming" of the process. Because bidders recognize that there

may be only one opportunity to secure a buyer, Wders tend to providej^vmpetitive.prices

reflective of market conditions.

,,Winning bidders are paid t^qir ow-I individuaf bid prices, in contrast to certain other

campetitive proourettteiit methods (for example, descending clock auctions) where all selected

bidders are paid the r,targinai bid, that is, the highest price bid selected that futf314s the

established requiretnent. Paying the iiAividzral bid prices eliminates incentives on the part of

bidders to potentiaily in#Iuenrc the clearing price, for example by bidding some supplies at low

prices and other supplies at liig}ser prices. gecause all bids are paid the bid price, no biddcr can

itttlvertce the price paid to bidders below the marginal price - the price of tlte last accegted bid.

Exhibit A
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._--------------°____ -_.^.

_---`-^--, tansrarencn- ; e sealec3^bit3 RFP process i s transparent due to its simpiiceEy and 22 Ot

;ractabiGty. A paper traii exisrs ftsr the bids aneJ [he awards, and the approach is straight.fdrward

and one with which 'sndustry participattts are familiar and cornfixtribfe.

P Cost. -,'Che sealed bid RFP method is relativeiy low-cost in comparison to

alt.emative approaches that rely on a live attdion platform. ltsirsg an FtFP does not require

ntonHtvrBrr,g of the bid process to atietnpt to arientify collusive bidding pracEiceS. 13id avatuation is

straightforward. Because the FirstEnergy Ohio utilities issued rnultiple RFPs, the same sci rrf

documents with onlv minor modifications wete able to be relied upon, which etirninated the

incurrence ofdsrwplicative cns#s.

eneratly surceeded ' ^itain' b'd

-- °-°----
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CamnWot icsHt9l,TW,K®eicucxessiui bidders responding to each ofthesix RFPs. To platac the number c+fresponses in

comment. [[ON207: 77,i. ubP.cuntext, the type of ItECs solicited in each RFPland the quantity of RECs solicited are alsta - cmem eai. abt^ defi.6c.
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Fc+.w^: 3 z P?

W PFP Ettrttents

This section addresses ttte key elerpents af the RFPs is.slted by the FirstEnergy Ohio

utitities, as well as the proeesses associated with advance market research, issuance,

disserninati[in of information to potential Fsidders, evaluatictn of bids, and handling of feedback

obtained from bidders.

G[arJM ^Alt six RPPs issued by the Firgpnergy Qhia utilities were assessed for clarity

with respect to the submissions requireri; the deadlines for submission; the tvpe, quantities, and

vintage of EtECs sought to be prpcured; and lhe means by Nvh ich potential bidders could obtain

addition$l infonnation and have questions acfdresserl, All RFPs were #'ound to be adequate with

respeet to clarity.

.,_...m-------^
^ias ^ ^tsr^ 1i ^

^^ ............... . . , ,.. . „ .

^ - - -_ipane'r^t,"5ecuntv Iteouirements. ;AEI RFPs contained financial and secqity ftmmw; FOW. 12 P(

documentation requirements to ensure that the bidders had the financial capabilities of satisfying

the contract tertris and conditiotrs bxsed on the itumber otRECs bid in aggregatc bY the bidder.

Additionally, posting of wcurity following award was required. The security requirements serve

to protect the event that the supplier defaults on the contract and

FifsISneWthe Comna^tie^nust ther ► go back to the market to obtain the necess<iry RECs. This

circu;nstance could ernerge, for example, in the caso ot'a winning bidder fding for banlsruptcv

protection before Adifill toofulf;lmont ot'the contract. II`niarket prices for RECs inerreased

luring the contract period, the contract could be voided bv a lsankruptcy judge and I`iFA£peM_Y

;he Com,paFties cvuld be required to replace the undelivered RECs with RECs obtained at tttarkeA

7
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C nfirlential Purs a to 4401.16

prices higher than those contained in the contract. Security rectuirements o#i?ert serve as an

impediment to 6idders, especially srnaiter companies.

,"►'he f" five RFPs contained finarscial.rsecurity texms that exeinpted bidders offering fess

than $100,(Wot'RECs from having to obtain security guarantees- This arrangeinent facilitated

participation by smaller entities offering a relatively smail nttrnber of RECs_ For those bidders

otfi'ering RECs with ati aggregate value (the product of price and the numbtr of RECs) greatcr

than $ i(IA,OC)Q, seczQity of tett percettt of the value of the bid was required. The requiremettt was

placed on the aggregate value to avoid supptiers attempting to cirettrnvent the securiny

requiremert by offering multiple smaller bids. Since the potential existecE that the bidder would

bc awarded all the bids proffered, the aggregate bid requirement utilized by the FirstEnergy Ohio

titifitises was approptiate.

Tha sixth RFP, w}tich.was to_obtain in-State..... . S.RECs for a term up to 10 years,, raised the.. __-. ....

tftres3tcr#d for sectuity from SiO4,004 to 5254,000. Given the longer tenit of the resulting

contracts, the S100,000 threshoid, if left intact, would serve lx►iy to exempt bidders offering only

a very smali ittimber ofS[tECs and may have served to effectively preclude the submission of

bids from potentially viable sources. The higher threshold did not serve to pnt the Companies, or

the Cornpanies;mtstoqers, at a sigrtrt"crant additional risk re3ative to the lower security thrrshoid

contained in the prior PLEPs since any risk exposure was spread out over a teiryesr period rather

than coricentrated in just one or two years.

APPs AFe sametimes issued with a ratuirernent that s«:urity be posted not later than the

time of the bid, that is, the bidder must provide a security commitment (for exampfe. a tetter of

credit, a parent•company guarantee, or cash) on or Yte.fore the submission of the priceic}aamity

Exht'bit A
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Confrdential Purs t t).it.C. 4901.15

bid. If tht: bidder is not sefected, the security commitment can then be canc,elled. The RFPs

is,sued by the FirstEnny Ohio utilities did not require the posting ofsecurity etn€it the contract

was awarded. The apprroach esnptoyetl by the a~'irstl;nergy Ohio utilities reduces the cost

associated with bid preparation and is conducive to enhanci»g W-Iperpaol of patentiai bidders

without imposing added risks on the Companies or the Companies;eiectric custonters_

An altettiative agproach to the one used by the Cosnpanies is to adjust the secuzity

periodically on a tnark-tO-market ("MtM") basis_ lJnr3er this atternative approach, the winning

bidders are required to increase the asnount nfsecurity in acc^.+rdance ,wM the differential

between the market price and the bid price. If market pricrt,s rise above the bid. (award) price

such that the inil+al sccurity requicement is insuflricient to cover the differeMtial in the event of

defatilt, the seller is required to post addititmat secarity to provide protectiart to the ftuyer. When

market prices decline below the bid (award) price, the level ofsecurity can be reduced since the

btiyer would not reqttire price protection in the event of defauk, that is, the relevant commodity

can be purchased in the 1narket by the buyer at a price below the bid (award) price. The

contracts awardcd by the Firsti;nergy Ohio utilities do rN conrain an MtM security acfjustmett

mechanism. The absenee of an MtM adjusaniCnt clause in the coamacis is appropriate given the

nature ofthe market for Ohio #tECs_ Determining the market price in any meaningful way,

patticularty for ht-State Solar and In-State All Renewables RECs, would have proven difficult

given the lar,lc of maturiry in those mauricets at the time that the RFPs were issued. Conse$uently,

any MtM adjtastment would have been sulrject to sigitiftcant Sincertainty given the lack of

liquidity in the markets. ^s thc tnarkets mattum, however, and rnarket price data becotne more

trartsparent and more readily avaailabte, the Cornpenies should give consideration to reliance on

an MtM sec ►uity mechartisnt, particitlarly for longer temt cotttracts where the poterttial for

Exhibit A
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differential betweem the marke€ prices and the bid prices can becctrrrte more lsronnmwed over

tirr►e. j

Time Between Bid lteceipt artd Award. ; The amooni of titne betweeii the receipt of bids

by the buyer and the award af contracts affects the risk to which tlje biddcrs are exposed. The

longer the time interval, the greater the degrec of risk since marlCet r.ortditions could change and

adverse#y atTect the financial position of ffic sellers_ To tompensate for increased risk imiated to

att extended time between bid and award, bidders av;11 sometimes increase the bid priee over

what ii would be were the interval shnrter. While the interval between bid receipt and award is

rntseh "itot'e important in the context of electric power supply procuremer.t than it is for the

prcicurement of ttl'WCs, bidders have a strcog preference for shorter interva#s (e.g., a few days)

than for longer intervals (e.g_, two (r more creeks}. Hovr-ever_ the recommended - mrr^ issi^m

aMroval will ^d 2-3 davs. ix^ j^ fecumtnended to r vettt ' rther itistaloces of unc . tiritg and

co5^tc f ►r the utititv,^ tl^ C^omtn^s^aon. lfthe Cp:nzl=issiT' rejMt t̂k resaz6^ tsftl^e,^PL^

0= shall be de^rtted e force maieure an+lt.l^e Carnp^n . shall incur n ai .]n^h..even^

! e Com i 11 be eliev ofthe i n v e CS whi w

have beg i orac absent the Ccmntni ion's re'ection f^ that cam !i e ear

The first,RFP issued by the FirstEnergy Qhio atilities for the Proct:re,nent afboth SRFCs

and [tECs, both in-State and out-of-State, contained a time interval t)t" (7 days. This was

shortened ;n subsequent ltFPs to less than a week in response to feecback obtained fram bidders.

This bidlaward interval, as modified following the issuance of the first RFP, is reasonable and

10
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appropriate, affords the Companies adequate time to evaluate the bids and select a suite of

Warc#s, arad does not expose tlw bidders to unwaElted and utmec-essarv risk.

Aidci%Feed#taclt. aObtaintheperspective otpatentiai bidders is c.^riticatly impottant

to structuring an RFP that is capable ofeTiciting broad industry pariicipation. "fhe FirstEnergy

Ohio ntil ities lteld bidder conferences to address questions and also received questions from

bidtiers oWside oftl ►e bidder confcrenEes, Qucstions and responses were posted and available to

alt potential bidders so as not to provide any bidding advantage to any one entity.

jn additiQn to cowiting and adrlressing the comments oi'pocentiai bidders on each of the

RFP issuances, the FirstEnergy Oluc3 utiliiies also directcd Navigant Consulting, 3tsc. ("NCI") to

conduct a survey efsuppiier views on the 2009 RFPs. a Varioeis types.of s"ppliers wcre essntacted

(e.$., regional developers, natioiia9 developers, marketers, generators) to allow NCI to obtain a

range of views on the 1tFPs based On the alternative perspectives of various survey participants.

Several of the modifications suggested by the various survey respondents wm implemented by

the FirstEnergv O}tio utilities. incloding: (I) shortening the time between bid and award

E1utif1cation,;(2) allowing for unit-eontingent bids, and (3) e7ctending the length of the evntract

period.

C. JRFP Plartning_

jPlanning for Itte issuarice o#'ttre 1tFP can be divided into three elemerrts:

'Nangmt CunUlting. Markci ReatarrA f{'eport Ragardrng SrrpptteF VIewt on ttEG RF'Fs. .1time 3, 3Ei 10. Prepared
5or FirstEMrgy. Prpvtded in response iti Exeler Associatts, 1nc.'s f^rsr Wfarrrharion r^yaeal, uncnogatory 3.
1 Ttse madiFcation was imptemented in IIe second RFP issucd by the 1:'irstEnergyr Ohio ublities, prior m Ehe
ctticnpiJatinn of the survey by l3Ct.

tt
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Con#i ial Pursuant tc► O.lt. C. 4901.16

•Preparati:on of t#se relevant documents and the putting in place of the mechanisms to

eft'ectuate the execution of Ehe issuance of the RFP and the evaluation of results;

•^v7arke# research prior to issuance of ihe ItFp; and

• ,Cc^ntingertcvplanning.

ijgach ofthese elements is addressed below.

--•------.-

3 ^- w5upov-saw v--...
s'A." 0

^s^sea9a4^
.._........... -^^-^--_..^...._.

r arati n and Mechani s. ^lte_FirstEaergy Ohio utilitiess appear to have exercised

reasortable care in preparation of the ddcunrent5 for the solicitations and arranged the appropriate

mechanisrns for the evaluation of the bids received to allow award ta be made within the

titneframes specified in the soEic itations, 'I`he Companies also put in place adecluate mecltartisr»s

to address issues and questions raisa4 by potential bidders and to resolve iltose issr,es within a

regsonabte amount of time.

s^t^3rt

..^ _.........w....w---°- -----^
^eere^$^a P^pk ^ZE+ee^r4^^r

r^e#,^tesearch. ^The RF.Cs marketswithin which the FirstEnergy ©ltio utilities operate...

cr,urently, and during the period adclFessed br this inartagement and performance audit, are

extremely complex. The markets contain geographic and ps-oduct definition dimensions which

need ro be recagnized and inforrnat.#on available as ta the cltrantity of applicable RECs generrated

(or that will likely be generated dnr ►ng the contract perfarmance period) is difl'ioult to asseatble

atd verify. This is largely the result of the nascent nat.ure of the markets, particularly in 2U09

anc120111 atxl also, alttfougls  to a lesser extent, in 2011.

)n essence, the FirstEntrgy Qhio utilities were operating in four separate. but

overlapping, marketsffie All-States Al1 Renewables marlCet; the All-States Solarmarket; tle.

Ohio All Renew•ables market; ard the Ohio Solar market. In the case of ttie All-States All

Renewable.s market, the RECs available to tht Fis-AEncrgy Ohio utilities are also (largely)

12
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eligible to satisfy the Renewable Portfolio Startdard.s ("ltPS") in other states located in the mid-

Atlantic area. tFor exampie, wind pcsurer gerterated in West Virginia, the RECs for which woutd

be eligible to be used for compliance with the Ohio reyuirement, cam also be used to satisfy RPS

requirements for Pennsylvania; M,uyland; Uelaw^ate; Washingtorr, D. C., New Jersey, and ather

stttciin assessing the mar#cet, the quantity of suctt RECs that would be avai[abte to the

FirstEnergy Ohio Ltilitie$ cannot be viewed in isolation, but must also consider the require7nents

of the offier states for which those IZFCs are eligible. Confounding that anafysis is that the

varta.is states have different definitions of what types of fuels and technologies can be used for

RPS compiiance. For example, Pennsylvania'p list of eligible resources includes facilities ths:t

produce electricity fmm waste coat; and llilary larai'p list of eligibte resources includes facitities

generating electric power fmart black liquor (a waste by-product oE paper production).

Consequerttly, West Virginia wind power competes against these eligible resoui-ces in tlsose

states, which affects t?ar availabilitY of the West Virginia resDtrrces to meet the Ohio AEPS

teqtiiretnents. These considerat'sorts extend to the Ohio All Renewables market, recognizing that

REC: generated in Ohio cait be used to not only satisfy the Ohio requirements but also the

requirements in other states for witich those rc,soances are eligible.

.The nxaricet reseerch conductcd by !e FirstF,nergy Ohio utitities;arior to the issuance of

the first and second Rl Ps consisted principally of review of the prices for RECs being tracled in

nearby states. This aveiiue of research is limited with respect to what inforrrtation might be able

to be gleaned as it would relate to the initial two RFPs,

i*hile inforrnatian on market ^ices tliat the Firstlrttergy Ohio ^►tilitaes could expect to

pay for All-States All Renewables and All-Slates Solar RECs would be reasonably obtainable

fcom these soLsrces, the atnomt of availeble (or poter.tial(v available) RECs and SCtCCs meeting

13
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the Olaio irt-State criterian would not be available in any ir ►c.arringful cvay, j)n the context of

prices for In-State Af€ Renewables RECs and !n-State Solar R.ECs, those markets were nascent at

the time of the first two RFPs and market da3a rvere not generally reported and avaiiable to

poter►tia€ marJcet part icipar3ts. The information fron; the P?M queue would also be of little help,

since mnst ol'the ptojects in ihe quetre at atiy particutar time, arxi at the time of the first two

RFi's itt particular given Uie nation ^ ecot^amic condition, do not iittitnately get.developed.

^'ollowin.g the issuancc_ of the second RF.P, and prior to the issuance of the lhird RFP, the

FirstEnergy Ohio utilities directed 1`ICl to conduct a market anaiysis. That study was completed

itt Jetly 2010. A previotis study facusing on In-State Solar and All Renewabies RECs was

conducted by Navigant in C}e!ober 2009. 10y tlts sime these studies were completed, the

FirstEnergy Ohio atilitess had al;eady purcha.secf virtually all of the All Renewables RECs

rccluired (bcth In-State and All-States) to meet the utilities;requirerrtents foryears 2009, 20LD,.

and20l1. ^

,Csnt^ngocy Plaring.: ,'Ite First)rnergy Ohio ittiFities indicated that it relied on the

"FirstEnergy Corp FE Utitit'les Commodity Portfolio Ris€e Management Policy' ;to provide

guidance on contingency planning for the purchase of Li.ECs and SRECs to satisfy the Ohio

AF-PS requirements for 2009, 2l}10, and 2011. Tlie document (2009, 2(#i0, and 2011 versiom)

was rcviewcd and there is no requirement for contingency ptanning contained therein.

jiascd on the actions tanctertalcen by the FirstEn+trg„v Qhio utilities followittg the issuan..e

of the first RFP, the gencral approach was to re` issue RFPs with relatively minor modifications

in hopes of attracting a Iarger poot of bidders than the previous RFP for particular categories of

Prcwided in respoit,se to E+cerer Assoclgtes- requcst fnr inforrnatian, set 5, gem I.

14
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RF-C.s_ ND fasmat contingency ptan was in place to guide the #'csllow-up actions oFthe

FirstEr;ergy Ohio utilities in the even inwfficient bids were receivcc# or if bid prices were
Ca.MM€MLP117j: wlat wac^k! en
xu^uhle eac+aeqenrrptui bave

excessive based on pre-established4iteria. irKloeea"j WoWd ahne ,rcsua^d «uor

^^^d hevc cmsWwed
{i.c., pr ACP. mnstit 67vCnhufvasim.
or:A bm Mljeiue)7 If W. ufiat

w"d a pirn iu-a loCkeQ lthe7 Da ntha

i . ^. . . - .ofinG+h.,,carM thu.x)%^&OM
gogrmft?

^ar^teedc Not sup!ru^t/
.yshows the states oft>FP issuance and the RECs solicited uncier each of

Farnmrqexk Rormaf, rndeet: Fnst

the six RFPs atong with other key dates related to S}tEClitEC procuremerti acttvitie& tr.e: v.s^L-ne Spacrng: r.VtP0re
FilW Coae C►angCd

Fprnrsft* Not SUpets[rfpt/
Suhu7lpt

rertatl^: Notla Suqe►scriDt!
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Cotsfidentiai Pursuant to G.R.C. 4901.16

Isndino and.Recommendatyons on 1tFPs and RFP Pzxwses

j^ased on the foregoing discussion and analysis, the foliowing fmdings and

recotnatenifations are provided:

i. ^The RFps issued by the ^irstEnergy_Qhio utilities are reasorabiy developed and do not

appear to incorporate any provisions or terms that could be assessed to be a€tti-

campetitive.

-1-2. lTw basic terms and cor►ditaons contairmd in the RFP were genraaco^ep#able byr

the industiy and to the extent that individual bidders were unwilling to provide bids in

response to the svlicitatiens, those decisions were based on specific etemcnts contained in

the RFPs that were at odds with the individual business models. Such conditions include

the duratiori o€the contract periods and the frrnness ol'the s-upplv requirements,

h3. ^The security,reqttiremerats contained in the Rp'Ps are assessed to strike a

reasonable balance bctween safeguarding the FirstEnergy Ohio utilities and making the

RFP attractive to potential bidders.

+4. The processes-in piace to disse9qinate infortnatirxt to potpntial bidders ar+d to

address issues and questions that arose dtwing the time that potential bidders were

cfeciding whether to proffer a bid and the offer due dates was adequate.

^-,L- .The.mechartis:ns in place to review and evaluate the bids were adequate, althvugEe

a shorter petiod o f time between the bid due date and the award in the tifst RFP would

havc becn an improvetnent. The alrproximately three-week review period established by

17
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onfidetttial Petrsoant to C3.R_C.4 ^¢

the FirstEnergy Ohio utilities was geraa}iy deptned excessive hv industry participants

and thts was rectified in stsbsequent R.FPs.

4zO-.'The rnccFrart3srns in place to solicit industry feedbac:k, Ehrotsg#t both the nature of

the qucstions and cornments raised tsy potential bidders and the conduct of a survev by

NCt, are scen as an acceptable approach to infarm the FirstEnergy Ohio utilities about

the strengths avid weatcrtesses oftlse issued RFPs. Ftwther, the inforntation otitaifled

through the process was effectively used and served as a basis for modifications in RFPs

subsequent to the conduct of the survey.

4-7. ____Marfcet infonnation far in-State Solar and AII Renewables RECs was iiinited

prior to the issvance of the 6rst and second itFPs.

18^ ^The cantingency.planning rn place for the first ;hree RFPs was itiadequate and

should have encarnpassed a specific set ot'fail-back approaches, or in the alternative,

speeihed a tnechanistn by which to disiili the information ,gaa3ed from the solicitations to

develop an modified approach.

Jiestfttttnendatitn̂ ,

I. Jlte hirsP!ergy [^in titilities s#tould irttplentent a tnore robust caniittgency pianning

process as it relates to the procurement of RECs and SILECs in compliance with Ohio',s.

AEPS- We also recarnmend that the contingency plan be subject ta review by the PUCO

Staff prior to its impiementation.

2. A. tttcrough marlcet attalysis should preccde the issuancc of any fimure RFPs by the

FirstEnergy Oltio utilities for RECs and SitECs in compliarice with Ohio^p ", . White

market information was relatively modest prier to the issuance of the first two RFPs,

ta
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!Carontade-ptial Pursuant .to 0.R.C. 4901.1 ^r

greater market infortn3tion regarding In-Statc Solar and All Rerwwablts is currently

available.

-1-3. .7'hefirstEnerav Ohio utiiities shouid oonsider a rnark.to.rttarke! 2wrtrath to ihe

security reqsitneot Cvr future proceucrnertis_

i4
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Confi€ientigi Pursuan _to O.R.C. 49UI_15

III. S®LiCII`CATIt}N RESULTS AND PROCUREMENT DECISIONS

t4s P^ant of the managementl;erforntarace audFt, Exeter Associates, Inc. reviewed the

results a1°tt3e FirstEnergy Ohio utili€ies' procurement of SRECs and RECs to xnect the Ohio

AEPS requirements ftx2004, 2[1i0, and 2011, In parttcular,Exetcr, reviewed the quantities of

SRECs and RECs bid, the prices a.s.5tvciated with lhose bids, and the decisions uf ihe FirstEnergy

Ohio utilities regarding the bids (quantity and price) mcelved_ In the broadest terms, the

procurement results can be characterized as follows:

• ,All-S'ates Ail Renewabies

a`AD required IiECs weve secured at reasonable prscesg though additional terrmpaeal

cliverssty in establishing the REC portfaifo would be desirable.

Exlu"bit A
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ajhe unavaslabtllty c^f O^tlo SItECS tn 2009 and 241t1 ted the Companies to request

fwce majeure deteaaninatiaau from the Cctartna$ss:on, which were granted. The

prc>cnaements of Ohio SRECs tnade lav the Companies wheat sijch SRECs became

avaiiabie wete made at ptices comparable to SRECs traded glsewbere.
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C9n5rJeratial.Pturstrant toO.R.C. =19ij 1.16

rWhiie the principal corrcerrls of the procua emrrsts center on the ceasts of the Ohao Ai[ Renewai:rles

R-ECs. each of tht Categaraes of SREC and REC purchases are ai iscuzed tre[ow.

A. hkState.s AN Rctqcwabtes RECs

$^ie 2^.r^d IIr i,la g, _ _.^ .s ^^ provides a srarnmarv i^f the bids rcceiver# fcu Ail-Stat€s All

Renewables liiuC.; by the i=#zstEnergy Ohio utilities by compliance vcar and by RF P issued

Where 5R,)JCs and(or RECs wem acquired tkmsgh bilateral #ratractaorss or supplied by the

FErstEncrgy Ohio utilities direc3tr, that is so indicatcd

Ae bulk erf AII-S¢ates AiI RenewflbFes RECs retiuired to Ineet the 200q, 2q1b, aeati 2011

.QEFS req,,iresrwents, were procured thro ►agh the ftrst RFP. Under that RFP, aii of fktie 2009

requircmcnt, 93 percent o€'th•re 20E0 requirement (based on kWh sales data available in 2W9^

and 60 pera,.-ent oS'tte 2011 requirement (based on k'JVh salea dats available i.rr 2009) wem

Farm^ 'ruatG :2 Dt

DoW Fmt 12pt

54ar.: 12 pt

Fmemt: s2 pt

rvm 12 pt
Rem 431ang"

Ftarreea88ed: St7nt; 12 pt

pd: F®srez2 pt

rwmaltee: Fank: iz pt `^rnbqns
procured. Prices ranged betweea,r " ,^rt:^N" s^the 2F1(}9 requ"vemer>t,^ r:^? F 'Fv*: Q pt

•^ ^ , ^erst: az at. t^qlcegaEt
for the 2010 recittsrcment, arad; ror thw 20 i.9 reyuiremerat

F :Fsmt: 12

; ., e FCnt- 32 At I^+tgrat

t4dditiQnal RECs for 2(^ IQ we^e acquired thrctugh a etan;fer of excess 24^ RECs from ^',•^ : ^"t: 12 ta
. for^t° 12 A Fli^,;qtat

2(}09, 'flsis level of RECs pxrrcl^ses more than fiattiCled the ?41{i RECs require^er€t. , F«e: :2 vr
: Fd7t: 12 A High&gltt

Femt 4Z pt.

FwK: 12 1y2. ►#eg[tight

]2p:'

Fwmathd: Fcx e. 12 nt
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CotsTiciggtialPursuant to C7 R. 4 1. 16

I

REC Rrquiremen! M Wdy

1tECs Acquirul'•'f
RFTI
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Cmf'idemtial Pursuant 1`a O.R.C. 4901. E6

2 FirstEnerRy Uhio -,t#!1-States A1l Rettrwables RECs

taj Thi$RFp did not soiicit the mdtcated typeOf RFC [oi Ehe grven enct'g!r yui
(b^ ;7o e't,M wexe prouaad thmugli ttitaltria ttsnZsu!twrs for the givetd energ), year.
Sooreea:

M PL1Cg Cast No 10-499.EL.-v4Cfr. Anrnfat 9tatas R.epo[t and 2009 CornpEiance [Levrew,
Appr,aiix A21M9 Ai3ersEa[[ve Einerp Resource Qenchmarks and Qm-̂ 'iransc Retortciiiatipn

(2} PLICO Caae No i t-24:9-EL-AC,F, Anlruai Status Report and 2010 Co,npliaeca Review,
Appelsdrx A 2010 Aiserrratrve Enrrgy Resor3r€e 13snehtnruks and C©taplianes lteeaniiitrtien.

{]} P.i{:t7 Cesg No. 12-IZ46-EL-AC1'. ArnWi! StaFrs Report egd 201 I:.ampliance Revcsa.
Appen3tx A: 2011 Ahernativc kncrgy Rtwwre $tnelrrnarlr3 and Corppl ia^e [ctcunciFistieq.

(4tCafeulated EactE on L;A Set 1-1,FT-5 Atisabnw"t 1.

^ar 201 f, ait additianal 49,3 S 1 A.f i-States A Ii Renew,able RI <'Cs were. procured thraugh.

Exhibit A
pag,e 30 of 63

.;'knc 14 pt^..M..-------

^ FOr1&: 41

the t€lird RFP issved in {Awust det^l 2DI Oitld 21,920 Al l-States All Renewable REC wte:ch.. . . . . . . - . . . . . s' - _ _. .

fuifilied the 2011 requiremens, were obtained through a transfer of excess 2010 RFCs. Tite 20I I flo""auvd;
Fmmseelttgat; t`rlnz^ 12 pl

All-Stat+:s All Renewable RECs were bid at prices betweenAwaz:ei Tte transferled 12-......__ .. '

RM werc putc}itmed at a ptic'e, si#^$ scr RFC. ^^^^h?iqftt

i^ shows ltort-salar REC prices in Pen»sylvania, Maryiand^ and ; fmt 12 r, K

New Jersey over the 2009 thrsnjgh 2011 period. As is sltou n in i re , RECs
t • ^acaz: z^ ^:.

prices in New Iersey tended to be above the prices paid by the FirstEnergy Ohia tttilities in 2004

for 2009 Viii:tage RECs and the Pennsylvania RECs are shown to entail prices beJow the RECs rW: ^? Pt

purchased by the trirstErtergy Oilio:rti#ities. The paltern ofprices evident in New Iersey and

Pennsylvania is not atypkal of RECs price trends eisewhere, that is, in itte first years of FVZ 12 pt

ertsa:trmenl of a state portftylio standard_, prices tend to be higher than in foliowing years as the

market adjusts and more projerNts become buiJt and certified.
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(.'aslf_€dential Pursuant to O_R.C_ 4901.16

,Figure 2RHistorie$1 Msttyiand,,Nevrt Jersey, and Pettrtsy_Ivania Co:rrp^i^l^rc
12ECa Prices

^

^

a
rr

^

sfU
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3?

$S

$5
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$3

3Q

-9 - lu[t} Tier i

- N,1 Class I

-0 PA 7W1

R
0 p

Sarfces: Evp4rborr J1^ar}reES (t^lrOUph 70^3^ and SpeClrorf (2008 drtw&td) Alfitfed rarie3 ®rr thelast
trade lbfavelbhle} srllre +st+C-povd or Ari and OA'er priCeS, for fAa earffiasf camAftnc*ysartsadedrn
eevlr nTpRrR.

Note: FigniC prtrvtdoQ lo Faterer by persausru[ ftism Itc Nalionat Itp3ewaNe Enerpy LaborRtosy (NREa.), A4sY 1012

,As s$en with the FiretEnergy C}^ia utilities;experienee, substantiaEiy higher prices were

paid in 2009 (for 2009, 2010, and 20t f vintage RECs) than were experienced in 2011 for 2011

vintage RECs. These price rslationships indicate that lower-cost campiiance would have been

achieved for the A#I-States All Renewables camponent of the AEPS requirement had the

FirstEnergy (}h io utilities procured a greater proportion nf20 t 1 kECs in 2011 and, perhaps, a

portion of201 U RECs in 2010. T his conclusion is ¢iear firom exposte analvsis. Howcr-er. we

find t thefirstEngrM Qhi util't' ' i n A l l-S ktmAl 1

1^FC.^ rea.^E^ak^le.

,Wiih raspect to whether an altern.ative strateg:v forprocurennent of these RECs should

have been pearsaed by the FirstEnergy Ohio f►tilities based on ex ante infearnnation is lesa clear.

The Companies indicated during tire Exeter interview conda!scted on April 20. 2012, that there

24
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Conl'idedtia4 uan! to 1.16

was ec-ttcarn on the part of the Companies that the needed RECs might not 6c available in the

timefratrte required for compliance were the Companies to defer the pttrchase of 20111 and 201

RE Cs in 2(€U9. Notwithstanding this concern, a pre#'errrd rtietttocf vf risk mttrtagement;tNctufd.

have been to temporally diversify the purchases !o avoid exposure to prevaiting prices at one

point in time. nis method to help manage risk would have been beneficially empiayed by the

FirstErssrgy Ohio utilities with respect to 1tEC purchases, that is, purchases of RECs sftould have

been spread ot}t over tisne- .. --^^--- .. .... .,....

,Lela[ed tn.the issue ofrisk mitigation is the pattern of F.EC prices that has tended to

emeege following the ittitial itnpletnentatiott of renewable energy prmfolio standards in flther

states. 'Ilw general downward trend, fueled by increases in the availability o€1tECs that has

come Crorn industry response, should have informed the FirstEnergy Ohio uti lities, decision to

purchase almost all RECs needed to meet the 2009 through 2011 All-States All Renewables

rcqtiirettnent in 2009.

,While we believe that an alternative a"roach should have been tclicd upon by the

FirstCnergy Ohio utiIities, there are twttsideratiotts that may have reasonably influenced the

Companies;decision to maximize purchpses in 2009 to fulfitl the 20Ef9 through 2011 AFPS

requirements for All-States All Retiewables RECs. Ona such cttnsideraticrit, as tioted above, was

the potential unavailability of the necessary ILECs in hkr trtonths. Given the annual increasts in

the percentage retrevable reqttiretttettts over time, not only in Ohio but in other states from which

!he FirstF,rterg„v Ohio utilities could expect to draw RECs, this perspective is ttiot withont some

sis- A reiated concern would etnerge in the context of pricing, which coufd increase in the

' We txrEe that this aPgroach Is not employed fpr purpases of cost minimizatrrat Exu rather for nruposes ofrisk
iREtlgl4tfi[Al.

25

Exhibit A
Page 32 of 63

E arlx.aT .t^ w^ ^eb^snrma ,^6'kAm^tt^a4^+4

'--_ ^___ - ._._._..^........--.

^^------

t-`."=°...^^ ..................^_..-_^_.^..

Rrma9u* kv su}ersuipil
smbvaivt

^mr^eaa^a^t a€c^t ^rFpt^ ^ ^^
^ ^...^ ^

OCC Appx. 000228



Ex!>ibit A

Page 33 of 63
Confidentiai Ptirsuast to O.R.C. 4201.16

face of tightening market conditions Even with growth in the arnac^nt of RWs availabte, the

increases in RECs offered on the market would need to be greater than the increase in renewable

requirements to induce downward pressure an prices and ensure availability.

£inae _factor simply teiates ta the structure of inccntiv^cs faced by the Fir^,Energy Ohio

utifities_ The Companies were required to secure the tlecessary RECs for tbe 2009 through 2011

period. Abseilt the availability of RECs post 20W, the Companies would be faced wEtlt either

obtaining a foFce mafeure ruling from the Commission, for which a risk would be incurred {i.e_,

the Comlniss€nn could deny the request} or, in the event ihat the required number of RECs were

unavailab#e, the Comparty could pay the alternaFtive compliance lrayrl>:ent ("ACP") of $45 per

REC. The C:oi*rlpanieg, however, coufd not recover the ACP expease from customers pursuant to

the legislation. As a consequettce, the Compm3ies had every int:entive to secure the required

number of RECs and avoid the incljrrence oi mry risk that the RECs wouid be unavailable in the

#'uture, jin that way, the Companies would avoid any potential of incisring a nan-recoverable

ACP expense_ ^

indtn

CanaWnt [ML1M33]. Prying ACP
danu't squdc fa pmlrYpry{ FLECa m
eem0y. the uliordalf exnbe added ee r3ee
Feflo+ring raae Ivgee reqrwerxair and iF
Ny+* isri'r avs'1able, &,e Com6+nw ae
now drimm in a htrk.

^ t'oramttad° No[ 5UiCW4*

I. Jhe prices paid by the LQnva»iPs for All-States A{I Renewitbtcs RECs were reasonablv

cottsistent with other regional RECs prices.

lower prices would have been available to the Compat ►.ies were more fewer

RECs plarchased under RFP I and more R£C,^ purchased under RFP 3, the Companies',

decisions to purchage tlle bulk of the 2003, 2i110„ and 2011 requiremeilts under Ftf:P I

were not urnreasanable.
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Confidetttial. Pursuaest tA (). R.C. 4^t} #.1 G

B, llr-SE2tes Soiar RECs

Tabie #@3• shows a suanmarv of the RFP results (and biia€era[ arrapgemenis).

related t4 the proct,ta•ement ofAl"tates So;ar RECs Iry th. Firt£ ®h" 14 sh-
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Fom Nat Super,=q#J
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Solar RECs. However, the majoritynof the Solar It^Cs procured in the 2010 aus;tiasn were for ft ", .
ForaltattO& av^t su^^tl

2011 Ccsmpliance year (3,331 vin 5uta^i^t t^a;^n^tage 2011 SitECS). The Companies eeagaged in extensive efl'orts ^,t scm^w+^r!

to execute deals w;th brQkers and make bilatera, tra;des to mcet the bulk of the 2010 A11-States

Solar RECs requirement. The Companies purchased a total of 2,454 Soiar RECs from brokers

and through other bilateral arrangetraents, The priCe range for the aintage 20 E0 All-States Sc ►lar

RECs prflcured through the 2039 [tFP was d" <^^^ The price r^angc f^ the vintag^ 2p ^ U

Alt-States Solar RECs prncured thsough the 20 10 R1FP was very sunalar - r^.As..

noted earlier, the bulk of the 2010 Af!-Staics Solar RECs were proctrred through bilateral trades

and the price ranp,e for these teansaeaica,a was,9" sf, "
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forttte 2011 compl'sance year. the Corrtpanies.prpcqed 3,331 Atl-States Solar RECs

tl;ucttrgh the 2010 RFP at a price rmge o:fe% ta^$W Tbe Cc,r►tlsanics also precured 37

vintage '2i11 ! A11-States So1ar ItECs through an internal bilateral trade executed in 2011 at a

Exhibit A
Page 36 of 63

,^_........a.--•---.....^.-- . ..

€ont, 14

ptke of : per.St^i_ Th!e nernainin^, pcst:'tio,n ofthe 2011 Af?-Srates So#ar F^C- x^ s^ ^ et
- -- - . - . -_...,:>. Pt

requiretmetrt was procured through an 1tF'P held in tnid-201 1. Y'he price range for the 2,200 Ali-
€ ^+ast#: ^^ ^t a+f^aFi^t

States 5olar RECs pi.rchased titrottgh this RFP wasj;% a.r^ ^ tiigni#icantly fower ttsan Foo: 12 ut

Oe prices paid for the vintage 2011 All-States Solar RECs procured in the 2009 and 2010 [iF?$ ot

and through the bilateral internal trade.

dis with the All-States All Renewables RECs, an ex pvste analysis indicates that

FirstEnergy Ol.io utilities would have paid significa3ttly less for 2011 All-States Solar REC.s if

they had waited until 2f111 to purchase these SRECs- As discussed in t#te section on All-States

All Renewables RECs, the Companies expressed concerns that the neecfed SRECs rnight nrrt he

available in the tinse&ante required to nreet. Cor complisnce.

As discussed previousty in tllis audit report, the appropriateness and reasonabfeness of

any Particnlar RECs transaction cannot be assessed on the basis of information that would not

have beeaF available at the time of the transaixion, such as RECs prices that would have beet

knowable only after the faat. The prices paid by the FirstEnergy Ohio utilities for All-States

Solar RECs were roughly consistent with prices paid in other nearby states witlt a solar sd-a;ide_

S12EC prices in Pennsylvania in 2009 averaged abotit $275 and in 2010 rose to approxirn$tely

$325 per SIREC.; New )ersey SRECs (which must all be gesierared in-State) were generatly-

priced bEtween %p4 and $700 in 2044, 2a1t#, and the first half of2011 ; By the.end ofZt)t 1,

.,rww.srecrrade-couvbloglSREC+5R1=C-mauketsJ#'unsptvaniafPaget3 (and pagar4).
htFp'/.hmksU flertszxctrm*wm/nea5-jerseySR.EC
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New Jersey SRPC prices declined to between 150 and 250. ;!n Marytand, which also requires

that SRECs be generated itt-State, prices in 2010 were bet.vccn $35() and $400; hetween sl()o

and $350 in 2011; and declined tcj about $200 in 20)2 .8

,While neith-er ltlew Jersey nor Mprylaa►d SRECs can be used in Ohicr to satisfy the Afl-

States Solar requirement, both New Jersey and Maryland SRECs can be used in Pennsylvania.

Pennsylvania SRECs can be used for the Ohio A!t-States Solar requiremert. ')herefore, while

the pricing dynain€cs are com)slicated, there are relationships among the SREC prices in New

Iersey, Marytand, Pennsylvania, and Ohio.

.As.a geperal proposition, temporpi divvrsity in purchasing to help rsranage risk is a

prudent practice, the number of All-States SRECs that the FirstErtergy Ohio utilities were

purchasing in the 2009 and 20 iG timefrarne were re)ativefy sinai1, and th.ruugh the circumstances

ftt evolved over the procteretaent history, a degree of tempora;t diversity was achieved. In

aggre8atc, the 2009 and 2() 10 requirement was approximately 3,20Q RECs, which were

purchased through two RFPs and a set of biaaterat t•ansactions.

2011 A 11-States 5otar RECs were aIm©st entire)y Qurchased through two RFPs (Rt'P 3

aind RFP 5). Average prices of Solar RECs under the RFP 3 procurement were approximatelv

J^ The RFP 5 Solar RECs lTiccs averaged,$Wtd sorrte Solar RECs ust_der that pKocurcme^nc

were purchased for less thata,^W T^is. pcattem of SoEar R,E^Gs,pri^s s^^r er the .2009i). Ovp''rSh 201. 1._

tirne period is consistent with the pricing observed in other ttearby states as the supply of

available Sotar RECs generally exceeded the So1ar RECs comp[iancc requirements in the

' tbid,
" http:lirna^ricets.ttctisexchange.car^maryland-Sti^C
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re-uional market. 'Ifte excess supply of All-States Solar RECs evident in 2011 is not a

circumstance that the FirstEnergy Ohio utilities could have been rsascmabty expected to t4resee.

I ind in ..

1. The lower prices available for All-States SRECs ;tt the 2011 timefratne could not have

been reasora6ly foreseen by the Compatties. Tbe 1'x'ices paid by the Companies for All-

States SRECs are consistent with SRFCs prices regionally.

C. In-Stale AIl Renewiables RECs

^ifty percent of the All Renewabies requirement under tht Ohio AEP5legislation is set

aside farqcaalii^ing reitewab)e energy generated in Ohio. ?n 2004, the supply af[7hio-gancrated

RECs appears to have approxsmated (or was slightly below) the Statc-wide compliance

reqtiirernent. ; The F"irstFner$y dhio utilities were able to successfuWly prorure the required

number of 2009, 2010, anc12013 In-State All Renewables RECs through bids offered in four

FtF'Ps. RFP I provided 2009 ai-Ld 2010 l2ECs; RFP 2 provided RECs for all three compliance

years; RFP 3 provided RECs for 201 U and 2011; and RFP 6 secured additional 2011 vintage

RECs.

jlte fimdamentai issue assvciated w-itft the FirstEnergy Ohio utilities; PrOCts-ement of ln-

State All Renewables RECs for compliance with the 2009, 2(110, and 2011 reyuiretttents centers

on the prim paid for tise RECs. Signirtcant nutnlQers OF RECs were purchased at prices as high

as REC. Ja^bj#4l^le^t►1e4sue^mar;z,es thepro^tne€^t his€t^ry vfthr €rw5tAt^A1[ .`

Fxhibit A
Page 38 offs3

^._....^ - .._....^...^^^.^..
^; r^r ^asw^^sa^r8

^cv^9^; Pd¢t ^cid^ S^4freFsiF

----------- ...__^_
FOMMftasa idert ^a ^^}^

Fwxrarawa not stmem: sW
s a^tot

FWM&%W^ kot SUfiNx!XW,?
sutmawt

ftmaumd: MA S-+O&Iaw
sub-Inm Higs¢vht

: fttSkq"WaW

t ^" &VZMU!W
Renewables RECs for the 2009,2010, and 2011 compliance years. As seerf onFTa^4^a#tte :^b%Q^K

Ed Hait and AssoCisics. ifis. and Lxeter As.socotes. tnc__ AlreFnnli++e Erwrgy+ Aesrsa+rce !4iuket,lneasment,
prtgsred for the PttbttC Uietity COMmissrnn df ©hfo and thc 1°fa6wiaE Associstion af Rogtdattlry Utility wisn^^^,W
Commissioms, September 39, 29 t t, p_6.
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Ohio ^-In-State All ftene►vables RECs t«nr.eeas: "
5v5EnPt
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Appendix A. 2004 AReErrative Exogg [tcsounx tfcrrehmae!cs and Comptiance Rcaorscitiarua:
(2) PLCO Case No. 11 •2479-EL-ACP. Animiat Statris Report and ?!i 10 Compiiareee Rnriew,
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Apper.d{x A: i01 i Atm6tive F.nergy iteaosure t3eechis;arks and CornfAiame RtconcdiaEian.
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;1'he U. S, Department -of Energy. (-IJC3E'"} reports on solar artd non-solar RECs frrices

Exh
Page 42 of 63

throughout the U.S. gctrveen mid-2008 and Dccznabcr 2011, none of the nart-solar REC prices

(- [N0tis^;4L^ OraImb
reporteci by DOE was above $45 and in alrtte>st all cases significantly below that ievei.k ; t`7tte I •"n fr°w Ol"°
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560

^
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d,a ^Z4
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,Figure,Cosrtpliance Ularkets for REC-s

L°a O

^ ^ ^ ^ N N ^ ^ ^ +°V ^ +yl
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--°,'°tf. Wmd
„t..MA

Is mo
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^^etA
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a5uurcz: aPPs3 erreesoergygOvr'gaesap^^er^markeudccr rfisates.shmsi?page^3

Platted •rolues are the 1aas €rade (i€ avaiTable j or the eESrd•poinf o€bid asxl offer pratxs for ►he cusrent
ar ne.hcst cc^mpjianee year for uariou state complaa®ce RECs.

,Two qualificataons, however, should be noted. First, the o°ice deczeases over time wrere

not tnonotonic csver the time period conside.red. While ttie average annual prices declined over

tiancr  there were interim mcmths in which prices increased ccsnpared to prior tnonths. Secottd,

the specifics of the Renewable Portfolio Standard legislation in place in the variatas states differ

from the Ohio AEPS leg'tsla#ion. These 4ifferences :ncludc the types of renewsbfe resources

eligihie to mzet the requirements and the geographic areas from which the (tECs may origsnate.

Partictsldriy with respect to the second factor, the Cbso AEPS tegislStian is mom restractive than

the legislation in other stat^es, intiudir9g the New Jersey, Nfaryland, and the Petutsylvania

Eegiststion, which, other factors equal, could result in higher REC prices in Ohio than elsewhere.
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Consequently, the r3ort-OhiQ REC prices [liscu.ssed above cannot serve as a proxy tor Ohio In-

State AI€ Renewables RECs prices. [ttatwr, they provide a broad reference to what RECs have

been trading for etsewherz over the relevant period under a wide range of RPS specifics and

market conditionst

Tatrte 5 shows the detai[s aftht purcchases of IR-State A1€ €tcsewables RECs by ric

FirstErter^,y Ohio utifities, including the dates of the purchases, the vintage year of the purchases,

the quantity purchased, and the price paid. Total RECs purchased and costs inctirred are also

shown. The issue that is addressed below, which draurs ficavi€r on the information contained in

Table 5, is the reasonableness of the prices paid by the FirstEnergy Ohio tail ities for €ii-State All

Rerewables RECs for che ctxnp{ianceyears 2009.2010. and 2011. €r, addressing the

reasonableness ot' these purc€sases, we avoid assessment based on ex poste analysis and restrict

the assessment to wlrat would be considered reasonable at ttie time the tramactions were enterai

into.
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Table 5 In-State Alt Resewabtes TtFC`s Prices Pa!d by FirstEnergy Ohio
Utiltrses
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Pasexi ara aur rewicw af thc legislation, the responses ofthc FirstEracrgy,phioaetalific3 to ^i

our reywsts for infmnZ.ation, and raricans Commission tilings, and our interview with
^arepae ^s :

FirstEnergy Qtlitr utility ;rersonmei and peraanrrei from ?ravigant C'..arasulting, there do not appear
Fdrmatted

to be any tedarapCal vioIatrons of 9hC C)laiaLd^EPS staterte and the First^ncrgy Qhia utiiities _

COMM"t
^ ^6ppear avt to have vialated the letie.r oftho les^is[atet^^ °T^a^ caad^ we betiewe that the "^

aftrekHnmm whir.Ea aala eamply

managemant decisions made by the F"ia!5tt:nc Ohio utilitaes taar^y purchase non-solar RECs at -----^

prices in some cases encsre tttasf 15 times the price oftlae applicable €'orty-fivea-do{lar.tslternatga+e
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Coni€idcntial Pu to .R. . 4901,16

Campliance t'syr>Xent to have been wiewly ernin The prices paid by the

FirstErrergy Ohio utiliti€s for tlxse RECs were well above the pri€esenstwrrtarily seen itt an:y of

the oiher RECs markets throughout the country contemporaneous with (as well as preceding and

subsequent to) the purchasing decisions made by the FirstEnergy Ohio uti lities.

The mechas^isrn emptoyed by 1he_ FirstEner^r Ohio utilities inr purchasis^g..RECs throu^.......

the RFP proctss was to stack the conforming bids received from eligible bidders frttrrt fowest

price to highest price and to purchase the numEer of RECs needed to comply with the In-State

All l;;enev.-ables requirement regardless of the price bid. No limit price was established by the

Companies prior to the receipt of bids, that is, the Companies indicated th,at prior to the receipt of

bids, the Companies did not establish a maatimurn price that they would be willing to pay €or

P.M. or a price dint would trigget' ernFYdrlUng on a Cptltitlgettcy plan. Reliance tTn t1Tis approach

resulted in the purchase of more than 337,000 la3-State All Renewables RECs at prices betweer,

^Sjaurd `0, doilars.

Aere. arE.sevpral issues that were cvrrsidered in our assessment of the reasonableness of

the high-lyrioed RECs transactions entered into by the t=irstEnergy Ohio utilities. Each is

discusseci in turn hetow.

5tatutorv Violations ; While this audit is not a lepl review and the folltTwing opinicNf is

not base{l on a legal review, we found no indication that the FirstCn+ergy Ohio utilities operated

outside of the legal reqoirements estabiis3nd by the Ohio AEPS legislation. There is nothing in

the legislation that limits t.he price that the Companies could pay for RECs, other than the

requirerutnt that on an expected (forward looking) basis, the cost of compliance shouid not
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Ccmftdential E'ursuant to C?_tt.C_„.491f1.16

exceed ttrree percent of the Companies charges for tl•:e provision of power supply. This

limitation appears not to have been violated based on a rmonable application of the rule.

jtte soficitati.uns issued by the_Corrrparii;s, as disctissed earlier in this report, wcfe

competitive and the rules for the determination of winning bids appear to have been applied

tutifornrly. We found notlting to suggest that the FirstEnergy Ohio tailities operated in a manner

other thar to selact the lowest cost bids received frorr^ a conipetitive solicitatiort to satisfy tEie

aruiual In Slate Atl Renewables requirement established by the legistatiori.

^arket I 3f ati ;At the time the solicitations resi.iltirig in theprocurent of the

higfi-coat RI=,Cs were conduGted, the market for In-State All Itenewable,s ir, Ohio was stil!

nsscent; rctiable, irarisparent information on n-iarket pricxs, future renewable energy projects that

may have resulted in Futute RFiCs trading at lower prices, or other infarmattt3n that in8y have

directly influenced the Companies ;decision to purchase the I•sigh-priced RECs was gesyeralfy not

available. While information on planned re ►iewable energy projects cari be gleaned fi-om the

PJM interconnection queues, that inforinatioti is highly unreliable. Some projects are entered

rttultiple titnes (with variations on project specifics such as location or size) and most projects

appearing in the queuea do not come to fruition. Tbe unref iability of the PJM queue information

was ftutlie.r exacerbate.d by the econannic rcccssion and the difficulties iraced by renewable

energy developers in obtaining project f:r}ancing. Consequent!y, we believe that there was

significant uncertaittty associated with assessing changes in future RECs prices and the potential

availability of future tLC-Cs.

",4arket Corri tititm--,VHc have noted above that thepracurement incthods emp}oyed ^y

the Companies are assessed to have been ctxnpet:sive. 'That does not rnean, however, that the
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Conftdentia.l Porsuttnt to t)-R.C- 49Q 1. t 6

market in which the Companies were operating was competitive- The bids received by the

pirstErergy Ohio utihties should have been interpreted by rhe Companies as indicative otser'icws

market disequilibrium. The frandamentai concept behind the creation of renewable energy

portfolio standards, regardtesss of the state imptementing the standard, is that to promote the

developinerrt of renewable energy resources, an additional stream of revenue is required to be

provided to the project owners to overcome the Iiigher cost of renewable energy relative to

energy generated from conventional sources. Absent the additional revenue stream associated

with the tnarketability of the ettvimtitnentat attributes of renewable energy, i.e., the renewabEe

energy credits, rerarwable technologies wonild uot be able to efFectiveiy coanpete in the power

markets. 4be market vahm of the RFCs, therefore, s;hou[d approximate the additional revenue

required by project owners to facilitate the development of eligible renewable projects. I'We -

would expect, and in fact see, ditferent values of RECs in different states based ori a rnultitude of

factors, most importantly inctuding:

•,?'he geographica{ area from which eligible RCCs. can. be drawn; getterally, tha larger the

geographical area frcrm which the RECs can originate, the lower the prioe of the RECs;

r•.

•,The types of resnurces tiyat qiralify as "renewable" tFtose states allrnvi^ relativel^+ (ow-,............

cost resources to quali fy as renewable, such as black liquor or waste coal, tend to exhibit

lower prices for RECs;

•^'1'he level afprcvaiting.crtergy-prices; the higher the price o#'energy, the lower the pr'sce

of RECs, other factors equal;
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[:osthdetati l 1?nrsuarrt to 0 R.C. 4901.16

The size oCthe renewable requirementy the larger the percerttage n£ the Pmwer sUpply that

is required to be supplied from renewable resources, the higher is the ptice of"the RECs,

other factors ec{ual;

^She size crfthe aiternative compiiance paymen# (ACP}; the size of the ACP timits the

inarkot prite of ihe RECs since RECs would not be purchased at prices higher than the

ACP if energy providers can pay the ACP in lieu of paying for higher-priced RFECs.

E1s ttoted previously irti this report, _nQpe of the R.ECs prices elsewhere in the cotmtry were

trading at prices more than S45 per REC during the relevant period, and many were selling far

prices considerably lower. While this inCorrtiation dcies jiot transkte to wliat RECs prices in

Ohio should be, the under#yTng economic factors are the same, oat is, the price of RECs should

be adequate to cover the higher costs of gencratio>: using renewable techrtologies, subJect to the

economic isnpacts of the tiifferenees ir, state legisiation, ^here is no basis for conaIuding thst the

cost of renewable energy development in Ohio differs so mm•kediy front the cost of renewable

development elsrwliere in the courltry so as to warr•altt R.ECs prices of ;" :?r more irj Ohio

compared to the RECs prices sren clsewhere. ! . . . . . . _ . _ ;: . .

IiECs priees of that magnitude clearly indicate that some degrez vfmarket power is being

exercised by a segment of the market given offered price.s well above the cost of production.

Consequently, the prices ofEeretl for the high-priced RECs, and accepted by the Cornpanies. were

composed largely of econemic t+ettts.' I As regulated entities, those costs were in tttrn passed ort

to Standard Service Offer (•SSO") custrsmers.

" we note thai thc econanric retLs receired cnav not rseccssazily accrne to Ihe party se!ling the ltECs to the
FirstEnerpy Ohio t+tiliti8s For example, if the sOler puiCtmBd te RECs fr083 a third parip at high prices, the reats
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.

---^--

,Avai1a i AltemAvo = jhe FirstEnergy Ohio tstilities;decisiohs reiated.ta atcelstance

af the bids for )rt-State Al1 Renewables RECs at prices ranging from 1"^*w, needs to be

assessed in the context of alternatives that were available to the Companies. If the Companies

had no optirrt other than to purchase these R.irCs at the prices offered, the decision would be

evaluated differently that; if altemativeS existed. We believe that at least three alternatives were

available to the Cotnpacsies, and each of these is discussed beiow.

kltemat►ve Compliance Pavrnent -,C3^e o#'the opGons available to the Companies was

paytnent of the ACP in lieu of ttte proettrement of ttECs. TFre Connpanies iiidicated that

they did not view the ACP as an alternative to the procurement of RECs and that payment

of the ACP did not relieve them of the requirement to a+ctuaEly purchase 1iE-Cs.". lfider.

°3 The issue of reliance on the ACI' a5 an alterstative 1a the procurtmcw at'the hig.h-priced RfGs was raised dtning
the A}tri? 20, 2D }2 intervtew with FiraLEnergy i7heo vtil ities and Navigant CtMtscdt ing perstinml. t'3tuiag the
intarniew, the pwsommi frorn the Campanies expressed the perapeet tve that the AtrernativG Cnrnpluutrc Paysrent is
not nnallerntatlve [t] }frastriu& UCs, tn a 3epeme retgmst for mfnrmbtion, tltt Comparties' wer¢ unwilling to
provide a legal opinton on this isswr, baE nmed that tttere is no tanguage in tt:e tegistation to suggest that ifie
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E:c►nfide»tial Pstrsu•am tt^ CI.R,C. 4901, I(t

the assumption that the Cutrtpan ies; interlsretation of the legislatiori is tmorrectt, that isT .

that the AC€' could have bccn used as an altemative to the pmcuretnent of RECs, that

©ptiott was availabfe to the Companies. "[lle iegislationr however, precludes the

Companies from recovery of any costs related to Alternative Compliance 3'avments.' ;

T'tis provision of the legislaiion provides a serious deterrent to the State l^S utility

companies firom reliance on ttte rtCP and payment of the ACP rather thgn procuring

RECs, even at prices }iigher than the $45 AC:P. Petsonncl from the Cotnp;trlies indicatcd

Eattu'bit A
PaLte 52 of 63
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^^ Persuqlt! Sc6striot

during the April 20, 20:2 interview that they did not cortsider use of the ACP as a 1HCH"I:

sleggeaung dW Ibe Colnpwva ihoesd
mechanism to avoid the cost of the high-priced kEC^. havaiuaensd on mnecevdwe caw Qt

ompiimceianndatfoHo.rin.gr]ugR
.Flh e pntc2lauoEitECa, tmlliiihed
thrw"hacainpaiEvesr equani R.FY u,d;Consuitati.on with the Cott:tnission ;FirstEnergy phio utiIities j*personnet were asked z^.►.lusa ex ^„ ^•,

. . . . . . cn^,deu^l

whetkter they considered informing r}te Couunission of the status of the bids received ta F«mateW: Felu: 12 IX, Not
^R^I S^+t^xalt^t

obtain Commission input regardittg a decision to purcltase. The Corrspanies indicated .^^^t^^ ^^

during the April 20,2012 interview that aplsroaaFting the CommissiotE and expiaarli:ng the

circatnstances of the solicitation results was ^cot^sidereci txtt was ^to^ ddue o

the Mmpt de is' that were nggM to be made on he submLtW id While tlte

Companies were under no statutory obligation to obtain approvat by the Commission for

KECs purchases, the prices for the In-State All Renewahles RECs that vfrere roceived

throup,}1 the solicitation process were so far above customaty prices side of O11' that

consultation with the Cotnmissiun should certa'snty have beEn. mare. thnrous=.ltl

Aitemative Camptiance Paysnene is an alEernative to compliance through the Procurerrtrnt of RECs. (Fi'rsttrnergy
^ Ohio utititirs' respvese to Exete► Aasucistcs' requtst far infonnatimL set 5, item 3.)

Cottpretitivc suppliers ac atsv preeiuded Fraem explicii rceuvcry ©f tisese caats, thaL is, acornpetiiive suvAiet
cannot inciude a tine item on its invoices scparateiy ideritifying ACP com as part of its Aill ing. Competitive
stitZplicra, temvcvv, can ineorporate t[se ACT' i nto tluir overall energy price to recovcr then costa. Fhatoption,
howevtr, is not avaifable so rcguixied utilities stqVying 553 eslegy
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idere des ite in c traint t least eamidered by the Compsnies prior to

7"cacbibit A

Page 53 of 63

r^a+atled: Futat: 12 pt, Not

ccmemt [HCM'^►9: vYlrat eav9d
tY$Tts8Ctt1}^ ^. Ekaar 6s.0 dWVXM v.Odd bsvs rewl.,ff

' - - . . . _ . . iI15! Carop6uea hlei [aasiht.d wd1 N!
. . . ., . . .. rammrieioe7 wFnt andftace sf 4Aae
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•Aejectian of High-Priced Bids ; As part of 1he solicitat'scm process, the Cr^tpatties
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Su^ ^u^^cr^t
the optic+n of simply rejecting the bids. 'I'hat would likely have neeessitated the

Companies filing a force mcrjeure determinatifln reqttest with the Commission on the

basis that in-Statc All Relxwables 1tECs were not "`rcastmably" available (whirlt appears

to be accommodated in the legisiation).°S

IA. seeond aiternative would have beert to procurc.ttte hio-prtced RECs for compiiance -

with the 2004 reqttnremeres, bnt reject tfitose b'sds fflt•the 2010 aW 2011 recluiterttertts.

That decision would be based nn an assessment that In-State All Renewables RECs

would become more avaifable over time and could be secured at lower prices in the

future. ^he.tisk of ttlat approash, eXpressed by FirstEnergy C71tio atl}ittes personnel, vvas

that In-State All Rcitewab;es RECs would not increase in availability and would be in

shnrter sttpply in the coming years. 'T#tat circumststtce would expme the Companies to

being tutable to proeure the requisite RECs for compliance years 2010 and 2011. gascd

on information available from oiFler statts, a decision to delay 1he purchases of RECs

would have beert preftrrcd. Por example, the Companies were able to proctrre 20,000

201 1-Vimw FtECs in 201 Im an veraage price af^j^entnpareei! ^ die ava-w- prW_e§r.

r#its COu14 not Iww with cerWt^

that prices would be declining over time or that the required number of lrr-State A1.

Note that nnt a Eegml upiniun a" is 6av-d flr, a lay :eadtag and intettxeta;wn of the statute.
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Rcnewabtes fii;:Cs wotild be avaiiabfe at any price in suf#icient time to meet the

cnmpliarjce requirements, ^fie expericnce in other states suggested that prices would be

declining and that RECs would be increasingly avaefable^s markets raspQnded to the

newly created demand for i:t.ECs, Ifcircxunstances exazerged such that ta-State All

Renewables R1ECs were rsv# avail.abie in later vears, the Companies would have had a

basis for req[aesting a force majeure determination fsy the Commiss'ran.

I ]n
I . . . . ..,, . . . . . ... . . .. .. . . .

^asefl on the faregoing discussion, our findia^^ related to the FirstEraerry Ohia utilities
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j3a^d an the rlndings presented above, we recommend that the Cornrnission, at a

retinirium, estahli °sh a process vf reviev ►+ for itECs siinjiar to t^ow^r rt^curcment. 5laff shauld be

a ed ofthe resulls of the ti P f4^tn^n- Th _indc- pdent [tFPmar ,ager siiould

i a rt a ssin the RP'P an Staff a nitar tlse RFF' ise an c cmsRdgr t^

F acceRta of tte^.______^►^_ ^i^$. ^,e ;^mission shauid review the,.process of theRFP based on the

t itYed 1e indemadeal.RU nianazcrand r+snd wi hi -i
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yrhich u av absen the mimion's re' ction for that crnn ' ce ear_

0-jr1-State Solar RECs

TabE-cb 112.6,01T-fibleA shows a summary of the RFP results (and bilateral arrangements)

related to the procterement c,t"fn-State Salar Ii.ECs by the FirstCnergy Ohio ►itilities. As shown

da14lgff-ahiebia6 the CornRarries were unab}e to secure adequate solar RECs fram inW

5tate smrces to rncet the 2009 requirtrnent, whicii nece.ssrtatad a request Cor a f^ree urajeure

ruling from the Commission. The Coqxn ission determined that the adequate solar RECS were

not available to the Companies and grantecl tltefbr+ce majeurt request, rnov'sng the 2009 In State
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Confsdc s P t to OA 6

rcquirclnent to 2U i(l_ A similar.farce majeure request was made in 2010 for 2010 viniage tn-

State Solar ftECs, ausi again was gmnted by the Cammissicxi_ The unfnlfitleck obligation for

2010 was extended to 2011 .
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Co Edentiat Pu usttt to O.R,C. 490.1,16

,With respect to t!^e 2n(19 and 2010 pracvrements fur In-State Solar RECs, our assessment

comports with the Commission rulings. The Companies nxercised reasonable efforts to secure

the subject Solar FtECs and market conditions were such that the RECs were not available in the

quatttities needed. Given the Commission',s review and decisionz, no furtirer examination of the

Cosnpanies 4efforts to secom 2009 and 2010!n-State Solar ItECs was conduc:ted pursuant to this

n►aruagementfperformAnce audit-

for 201 l, tlte Companies were able to obtain the required number of (n-State Sotar RECs

through a cornbirration of bilateral c[ ►ntracts and the issuance of the sixth RFP, which provided

additional flexibility to bidders relative to previous RFPs. Trn particular, bidders were provided

L#te optiorw of bidding usiit-cantingent Solar Iti;Cs rather than hav ing to bid rtrm quantities. The

arrangernent (also included in the fourth and fifth RFPs) etiminated an itnportarit source of risk

for the ]n-State Solar I2ECs bidcers. A second and more substantial change to the itkp structure

was that the time period covei-ed by ttie solicitation was exti^ded to ten vears. The longer

duration of the contracts was an issue raised by the regional developers surveyed bv NCi on

behalf of the Companies and also was raised as an issue in the context of questions subm itted to

the Coznparties by certain potential bidders in the earlier RFP romds. Finally, the secarity

requirements were modified to act:otnmodate protection irrder the longer contract period, while

at the sanre time not being so onerous as to discourage bidders.

;The prices pai3 far tn-State Solar RECs for 2011 gerteralty camport withprim see.n in

5ther nearby markets (e.g., Pennsyivania, New Jersey). As is the case for non-solar €tECs, Soiar

ftECs prices in atry partictilar state reflect the market paramelLers contained in the govr,rning

egislation. New Jersey, for example, only allows for Solar RECs generated in-State to be used

o tneet the sotar requirement. The same is true for Maryland Mar,vland, however, has a fixed

51

Exhibit A
Page 58 of 63

FM: 'Z tv

^-....- -.. . _
a t^^:
^-- --------------^ -.,_.,._.-----------^

f_̂ e
--_....

f-0r^: tr ^
_....--------------

^a.mf8^e

OCC Appx. 000254



Conlider+tial E'ter t t Q,R. _49ql.lG

Solar ACP specifed in tlse legislation whercas ;`Few 3ersey ',$ Solar ACP is established ^y ihe

Board of Public t.Nilities, Pennsylvania allows out-of-State Solar RECs to be used to meet the

Perstzylvania solar energy requirement and the Commission clegerrra ines the ACP based on a

rrtultiple preva;ling market priecs. The In-Stnte Solar RECs market ir; Ohio is intku.enced by the

markets in other nearby siates. C?hic, In-State Solar RTCs can be used to satisfy, the Pennsylvania

RPS requireenent, as can Maryland, Delaware, aauf;lew Jersey Solar RECs. Costsequently, rhere

are complex interrelationships among these variotas markets.

Jcnespective of the differeaxes in the Ievels of the Solar RECs carve-outs contained in the

legisiatiort of t,he various states, the I-_vel o; prevai&ir ►g energy prices, ard the r,aturcllevels of the

ACPs, the prices paid by the FirstEnergy ®t:io utilities for Ir'-Stale Solar RECs (2011 vintage)

were co'nparable to the prices for Solar RECs in other statcs. 10 [t . shows the. e

Solar RECs priccs for 2011 RECs in sevcrat r9earby;urisdictions eompared vv<th the prices paid

by the Fir,stEnergy Ohio utilities. Based on the information presented in Table

the competitive solicitations (as etuodified over time to elicit greater nsarket response) issued by

the Fir-stEraergy Ohio utilities appear to have successfulijr secrired IrrState Solar Ri~Cs at

reasonable prices.
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IV. JAIsCEu.ANEaus Issu^s

P3uing. the course nf conducting €he rnanagementlperforruance audit of the FirstEneny

Ohio utilities, several is.sues emerged that warrant brief discussion, though these issues are not

directly related to the Firs,tEnergy Ohio utilities and affes;t aEl ol'the regulated utilities in Ohio

with ►espect to compliance with Clhio,S AEPS legislatir^n. Speeificaliv, there are ^tl►ree ^spects^af

either the legislation or the met#tnd: by which the legislation is implemented that may warrant

some reconsideration by the approprimte bodies. These issues are addressed below.

Erthihic A
Page 61 of 6-3

--^-------•-°
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^ €t^ta^sl. v ^ ^ ft
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A. PecPwery qf ACP Charges

,Ohia',s AEpS legiSlation does not permit fhe E7hio utilities to recover the costs associated

with Alterr,ative Compliance Payinents. The ACP is ctrrent4y set at $45, which is comparable to

the ACPs in other states, fI'he Ciutdarx ►ental purpose of the ACFis to set a limit oa the expt-^we -_.

ofretail €ustorrters for the cnsts ofRPS (or AEPS) compliance. While the legislation is

applicable to both regulated and competitivecornpanies, the workings of the market are such tlmt

the iegisbtion only, aaffects the regulated utilities. Not allowing recovery t►ftle ACP provides a

significant deterrent to regulated fir,ns from etnpivying the ACP in lieu of the procurement of

RECs, even at prices well in excess of the ACP. Consequently, the ACP docs not accomplish

what it is clesigned to accomplish for castomers purchasing power from the regtdawd utilities.

,C)ne af the presumed gostls of the legislatien is to provide a strneyg inducemetn to the

power suppl;ers in satisfy the renewable etlergy recluirements using RECs rather than ACPs.

One method to effectively etssure this result would be to require a regulated utility to seek

Camrttission apprawal to ctse the ACP rather than RECs and to make a showing that RECs vrere
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Confidential Pttrsttant o O.R.C. 49E31.1 6

not available at prices at or belcrw the ACP. Such a medifioatior ► would serve three related

purps3ses_ First, it would protect retail customers from high carrrptiance costs. Second, it wrnthf

discipline the market, that is, selters €s#'Iti:rCs wtxtid not be inclined to offer RECs at prices

above the ACP. 'i'hird, it would limit (ttto>;O not eliminate) the economic rents to seilers of

RECs t6

B. Comotissiinta Approval,ofRECs i•sarchases

,

C. AppiicatiiDa of.the Threc-Percent Rutr

,'I^o legisiatiaq does not clearly lay out how the"tltree-percettt rute" is to be appiied. The

languagc in the iegislation rclated to the thtee-pereent rule is:

Gatcuiations involving a€hree percent cast cw shall consist ofeomitaring the totai

sxpected cost of generation to customers of an electric utility or electric services

'a'{tee ACP needs to be att at a teve! " would generate a reasqrtable Fe-.•eE of er.onwxric rent as anecltanism lo
induce marlcetceeuy. Tkcurrent ACP of 3d5 accornpiislxs rimgnat sinee tNe costs of renewabic energy prpdaction
are below !he Ieve1 of the ACP w4en added to the maricet pricas ofenergy.
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Confid ptiai Pursuant to O,R.C 4291.16

company, w-hile satisf}ing an alternative energy portfolio standard requiremetr#, to

the total expected cost of generation to custarncrs oftite electric utility or electric

services cornparry without satisfyiira that alter.natirz energy portfolio standartf

requirement_"

Jhe appqrent. intent ofthe rute is to facilitate Ihe Iimitation of thc degree to whicb retail

customers are exposed to excessive costs related to the satfis;actiort of the renewable energy

requirements. 7'he rule, however, is based on "expected" impacts, and it is not tinreasonable for

the utilities to base the caIcuiations related to the rule on Yhe same algoritlutt used to tosnpute the

quantity of RECs required for compliartce in any particular compliance year, that is, the average

level of MWh sales in prior ihree years_ This approach, at least tetnporarily, has an upward bias

sincx over time we would expect that the number of shopping custnmers (the number of

cckstorners taking competitive electric service) to increase. Ari aigoritlust baszd on expected sales

+:oluntes that account for customer rnigration artd projections of market pricing for power is

recommended in order to climirtate this bias.

"Uhio Cocfe; CiVter 49+11: l-44 EAllarrative Gnargy Portfof oo Standardj, Swirm 49f1I: tA-07 Cosr Cap. (C).
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ihe Companies' Major Comments Rcgrardirtg the l,xecutive Sumrvt,^̂ try
Draft Management/Performance Audil Report

CONFIDENTIAL PURSUANT TO O.R.C. 4901.16

Exhibit B
Page t of 3

=11ie Cornpanies are initially concerned atmut the ultimate recommendation of the
auditor that all amoun.ts above S50IRf~C be disallowed for all 1n-State All Renewable
RECs purchased by the Companies in the 2()09-20I 1 tianefrarne. The report does not
contain a reasonable basis for the $50 arrrount, particularly in light of the lack of market
infbr,nation relevant to Ohio in the 2009-20t 0 titncframe. Further, the disallowance
recotnment4ativzi appears inconsistent with the majority of conclusions reflected
througltcut the remainder of the report.

General SRECCCtEC Acquisition Approach

I) The Cornpanies disagree with the conclusion in Finding 7 regarding the adequacy of
the market research conducted prior to the first two RFPs. The unclcrEying reality was
that there was no .market: data available, particularly in 2009 sint;e at that the
Commission had not yet qualified any resources. As the Companies indicated in the
phone interview with Exeter, the Companies did conduct info€mal rnarlCet research in
2009 and 2010, by reachiiig out to brokers (primarily SPECTRON) to get a sense of
what was being off'ered acrixss all four products. For both in-state Ohio categories
(Solar and All Renewables), the Companies' broker i;ttelligern.e revealed little to no
supply for these categories. This m.arket research, tcjgether with market supply
information from ;*iavigant, provided the Companies with a fairly acctirate picture of
the cunterriporaneous supply situation for the products being sought in the ma€lcet_ In
OXiio, there are no reporting or transparency requirements for REC transactions, thus
no information on market prices, lt is important to note that there was hardly any
change in price trttnsparency between the time when the first two RFPs were
conducted and the point in which RFP 3 was held, ather than the knowledge thai was
gained through tho first two RFPs. At that time, the market was nascent and complex,
and if rnarket information about Ohio RECs was generally urtavailalile, what
meaningful irtformation would have been learned by doing a market study ea€rlier?
What basis does Exeter have to support its view that any meaningfirl information
would have been Iearned':

2) The Companies disagree with the conclusion in Finding 8 that the contingency
planning forthe first three RFPs was inadequate in that it should have included a
specific set of"fail-back" approaches €3t• a mechaanisrn to develop a modified
approach. 'the Cotnpanies' contingency plans focus on ir;sttffcient bidder interest
xndlor strpplier default. If the solicitations are competitive and fitlty subscribed, they
represent the oute-ome of what supply and demand conditions exist at that point in
tirne. This report seems to suggest that the contingency definition be exp.omcled te,
include a price thresholci examination, which the Cornpa;iie.s would view as a
speculative feature to an already vvell-functic.►ning contingency process. To add a
price evaluation contingency plartning element may he viewed by the market as
speculative and may dampen bidder participatir,ti. What would an acceptable
c;ontingency plan include? Would it bave included one or more of the three options
that Exeter suggests that the Companies should have corxsidered (i.e., pay ACP,
consult the Commission, or seek force majeure)? If not, what would a plan have

Page 1 of 3
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The Corrtpanies' Majvr Cointnents Regarding the Executive Surnrnat-y
Draft lvlanagerrrentil'erfor€nance Audit Report
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3)

4)

5)

6)

7)>

8)

Exhibit B
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looked like'1 Do other utilities have plans that include those suggestions? It shOuld
be noted that paying the ACI' docsn't equatc to purchasing RECs to comply, the
shortfall can be added to the following years larger rcquirernent and if supply isn't
availabtc, even a greater number of RpCs may have to be purchased.
`I`he Companies agree with Recommendation 2 and already undertake a market
artalysis before RFPs are issued.
1'he Companies disagree with Recommendation 3, and do not thinlt, a ntark-to-snarket
approach to the security requiremmt for fciture proc:tarentents is apprepriate at this
#irtie. Such att approach would be extrc;rt;ely complex and dif#icutt to explain to sniali
renewable owners. Ftarther, the 'market priee' to which this is proposing to mark to'
doesn't exist as Rl":C and SREC transacticrn prices are not publically disclosed. In
addition, incorporating such an approach rnay di,seourage particularly smaller bidders
such as residential ctastomcrs from participating in the RFPs. Should transparent
pricing become available in the future to support such an approach and mark to
market is identified as the preferred approach by the Commission, the Companies will
niodify their credit retiuirements at that tiine-

Solicitation Results and Procurement Decisions

'l'he Companies disagree with Finding 4 that they paid "unreasonably" high prices for
In-Statc All Renewable RE-Cs. The basis for the fictding, at ]east in part. is based on
information from outside the State (differtnt product definitions) at points in time tltat
are different fron) the Companies' procuretrtent dates, and therefore results in an
unreliable corrtparisort. The basis for the conclusion of unreasonably f-iigh prices is
unclear and generally unsupported in the relnnwt, particularly given the Companies'
obligation to comply w-ith 5B 221 snandates and the lack of availability of both
a,pplicable market pricing infonnation and lower cost REC's offered as part of the
RFPs.
The Companies disagree with Finding 6 and do not believe other altematives existed
that would have resulted in the Companies complying witlt the requirerrEents of SB
221. The REC purchases were competitively determined and fully subscribed.
Alternatives were evaluated and rejectec# as it risked the Cornpanies ability to comply
with the S14 ^21 lenchmark.q.
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multiple RFPs, these were the only in-State FLECs available for purchase in order to
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Dral't klanaqgeznentfl'erfornnartce Audit Report

CO:VIN'IDENTIAL PURSUANT TO O.R.C. 4"1.16

Extsbit B
1'stge 3 of 3

coinply with statutory benchmarks. The stiggestiotx that the Companies had insight
itita the bidders' cost strttcture (and therefore the profit rnarg-in) is unsupported and
not accurate. d'he Companies are not in a position to investigate individual bidders'
cost structures as part of any procurement process. The Companies purpose was to
tneet the regu3atoty requirements through arms-lertgth, competitively derived, fully
subscribed procurements that conform to our bid rules and credit requirements.

9) '['tie Companies believe that one avenue to address the auditor's concerns would be to
liave the Conimission approve the process whereby the Companies purchase RECrt
associated with 580 service before the R.ECs ccsntracts are sifZried_ Such an approach
may eiirrzinate the types of issues that have arisen in the context of this
managernentfperforrnance audit. If the Commission rejects purchase of R.FCs, the
event shall be cfeerned a. forcc majeure and the Companies shall incur no penalty. In
such event, the Cornpatiies shall be relieved of the obligation to procure the number
of RLCS which would have been procured absent the Commission's rejection, for
that compliance year. i"urtlrer. this recommendation is subject to the limits of the
Cammission's jurisdiction.

Contldentiality Concerns

10) In the draft report, the Cotnpanie.s have Itighlighted in yellcrw (or underlined where
h.ighlig,ht was not available due to comments), all inforntati.on that must be held in
contidenc-eand redacted from the puhlic version of the report that is €iled with the
Comniission. lnformatinn related to an individual bidder/supplier and all pricing
information related to what the Companies paid for RECs should be redacted or
removed from the public version of the report. The Companies have an obligation to
protect individual supplier ttames or contract infort-nation. Further, it would be
inappropriate to disclose the REC pricing for the Companies, when similar
information has not been disclosed for the otler ED[Js in Ohio.

Page 3 of 3
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

31612093 5:04:54 PM

in

Case No(s). 1 1 -5201-EL-FtDR

Summary: Application Application for Rehearing (Public Version) by the Office of the Ohio
Consumers' Counsel eler#ronicaity filed by Patti Mallarnee on behalf o#Yost, Meiissa Ms.
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119.01 Administrative procedure definitions.

As used in sections 119.01 to 119.13 of the Revised Code:

(A)

(1) "Agency" means, except as limited by this division, any official, board, or commission having

authority to promulgate rules or make adjudications in the civil service commission, the division of

liquor control, the department of taxation, the industrial commission, the bureau of workers'

compensation, the functions of any administrative or executive officer, department, division, bureau,

board, or commission of the government of the state specifically made subject to sections 119.01 to

119,13 of the Revised Code, and the licensing functions of any administrative or executive officer,

department, division, bureau, board, or commission of the government of the state having the

authority or responsibility of issuing, suspending, revoking, or canceling licenses.

Sections 119.01 to 119.13 of the Revised Code do not apply to the public utilities commission. Sections

119.01 to 119.13 of the Revised Code do not apply to the utility radiological safety board; to the

controlling board; to actions of the superintendent of financial institutions and the superintendent of

insurance in the taking possession of, and rehabilitation or liquidation of, the business and property of

banks, savings and loan associations, savings banks, credit unions, insurance companies, associations,

reciprocal fraternal benefit societies, and bond investment companies; to any action taken by the

division of securities under section 1707.201 of the Revised Code; or to any action that may be taken

by the superintendent of financial institutiflns under section 1113.03, 1121.06, 1121.10, 1125.09,

1125.12, 1125.18, 1157.09, 1157.12, 1157.18, 1165.09, 1165.12, 1165.18, 1349.33, 1733.35,

1733.361, 1733.37, or 1761.03 of the Revised Code.

Sections 119.01 to 119.13 of the Revised Code do not apply to actions of the industrial commission or

the bureau of workers' compensation under sections 4123.01 to 4123.94 of the Revised Code with

respect to all matters of adjudication, or to the actions of the industrial commission, bureau of workers'

compensation board of directors, and bureau of workers' compensation under division (D) of section

4121.32, sections 4123.29, 4123.34, 4123.341, 4123.342, 4123.40, 4123.411, 4123.44, 4123.442,

4127.07, divisions (B), (C), and (E) of section 4131.04, and divisions (B), (C), and (E) of section

4131.14 of the Revised Code with respect to all matters concerning the establishment of premium,

contribution, and assessment rates.

(2) "Agency" also means any official or work unit having authority to promulgate rules or make
adjudications In the department of job and family services, but only with respect to both of the
following:

(a) The adoption, amendment, or rescission of rules that section 5101.09 of the Revised Code requires
be adopted in accordance with this chapter;

(b) The issuance, suspension, revocation, or cancellation of licenses.

(B) "License" means any license, permit, certificate, commission, or charter issued by any agency,
"License" does not include any arrangement whereby a person or government entity furnishes
medicaid services under a provider agreement with the department of inedicaid.

(C) "Rule" means any rule, regulation, or standard, having a general and uniform operation, adopted,
promulgated, and enforced by any agency under the authority of the laws goveming such agency, and
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includes any appendix to a rule. "Rule" does not include any internal management rule of an agency
unless the internal management rule affects private rights and does not include any guideline adopted
pursuant to section 3301.0714 of the Revised Code.

(D) "Adjudication" means the determination by the highest or ultimate authority of an agency of the
rights, duties, privileges, benefits, or legal relationships of a specified person, but does not include the
issuance of a license in response to an application with respect to which no question is raised, nor
other acts of a ministerial nature.

(E) °Hearing" means a public hearing by any agency in compliance with procedural safeguards afforded
by sections 119.01 to 119.13 of the Revised Code.

(F) "Person" means a person, firm, corporatton, association, or partnership.

(G) "Party° means the person whose interests are the subject of an adjudication by an agency.

(H) "Appeal" means the procedure by which a person, aggrieved by a finding, decision, order, or
adjudication of any agency, invokes the jurisdiction of a court.

(I)

"Internal management rule" means any rule, regulation, or standard governing the day-to-day staff
procedures and operations within an agency.

Amended by 130th General Assembly File No. TBD, SB 3, §1, eff. 9/17/2014.

Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.

Amended by 128th General AssemblyFile No.45, HB 292, §1, e#f. 9/13/2010.

Effective Date: 06-18-2002; 04-14-2006; 2007 HB100 09-10-2007

OCC Appx. 000266



149.43 jEffec#ive Cinfil3/2a/20I5,j Availability of public records
for inspection and copying.

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not limited to, state, county,
city, village, township, and school district units, and records pertaining to the delivery of educational
services by an afternative school in this state kept by the nonprofit or for-profit entity operating the
alternative school pursuant to section 3313.533 of the Revised Code. "Public record" does not mean
any of the following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to the imposition
of community control sanctions and post-release control sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121 of the
Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file maintained
by the department of health under section 3705.12 of the Revised Code;

(e) Information In a record contained in the putative father registry established by section 3107.062 of
the Revised Code, regardless of whether the information is held by the department of job and family
services or, pursuant to section 3111.69 of the Revised Code, the office of child support in the
department or a child support enforcement agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or specified in division (A) of
section 3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or 4112.05 of the Revised
Code;

(j} DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the department of
youth services or a court of record pursuant to division (E) of section 5120.21 of the Revised Code;

(E) Records maintained by the department of youth services pertaining to children in its custody

released by the department of youth services to the department of rehabilitation and correction

pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;

(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section 3121.894 of
the Revised Code;
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(p) Peace officer, parole officer, probation offlcer, bailiff, prosecuting attorney, assistant prosecuting
attorney, correctional employee, community-based correctional facility employee, youth services
employee, firefighter, EMT, or investigator of the bureau of criminal identification and Investigation
residential and familial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a
municipal hospital operated pursuant to Chapter 749. of the Revised Code, information that constitutes
a trade secret, as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

(s) Records provided to, statements made by review board members during meetings of, and all work

products of a child fatality review board acting under sections 307.621 to 307.629 of the Revised
Code, and child fatality review data submitted by the child fatality review board to the department of

health or a national child death review database, other than the report prepared pursuant to division
(A) of section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children services
agency or a prosecuting attorney acting pursuant to section 5153.171 of the Revised Code other than
the information released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for licensure as a nursing

home administrator that the board of executives of long-term services and supports administers under

section 4751.04 of the Revised Code or contracts under that section with a private or government
entity to administer;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitted to or compiled by the Ohio
venture capital authority created under section 150.01 of the Revised Code;

(x)

Financial statements and data any person submits for any purpose to the Ohio housing finance agency
or the controlling board in connection with applying for, receiving, or accounting for financial
assistance from the agency, and information that identifies any individual who benefits directly or
indirectly from financial assistance from the agency;

(y) Records listed in section 5101.29 of the Revised Code;

(z) Discharges recorded with a county recorder under section 317.24 of the Revised Code, as specified
in division (B)(2) of that section;

(aa) Usage information including names and addresses of specific residential and commercial
customers of a municipally owned or operated public utility;

(bb) Records described in division (C) of section 187.04 of the Revised Code that are not designated to
be made available to the public as provided in that division.

(2) "Confidential law enforcement investigatory record'° means any record that pertains to a law
enforcement matter of a criminal, quasi-criminal, civil, or administrative nature, but only to the extent
that the release of the record would create a high probability of disclosure of any of the following:
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(a) The identity of a suspect who has not been charged with the offense to which the record pertains,
or of an information source or witness to whom confidentiality has been reasonably promised;

(b) Information provided by an information source or witness to whom confidentiality has been

reasonably promised, which information would reasonably tend to disclose the source's or witness's
identity;

(c) Specific confidential investigatory techniques or procedures or specific investigatory work product;

(d) Information that would endanger the life or physical safety of law enforcement personnel, a crime
victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except births, deaths, and the

fact of admission to or discharge from a hospital, that pertains to the medical history, diagnosis,
prognosis, or medical condition of a patient and that is generated and maintained in the process of
medical treatment.

(4) "Trial preparation record" means any record that contains information that is specifically compiled
in reasonable anticipation of, or in defense of, a civil or criminal action or proceeding, including the
independent thought processes and personal trial preparation of an attorney.

(5) "Intellectual property record" means a record, other than a financial or administrative record, that
is produced or collected by or for faculty or staff of a state institution of higher learning in the conduct
of or as a result of study or research on an educational, commercial, sclentific, artistic, technical, or
scholarly issue, regardless of whether the study or research was sponsored by the institution alone or
in conjunction with a governmental body or private concern, and that has not been publicly released,
published, or patented.

(6) "Donor profile record" means all records about donors or potential donors to a public institution of
higher education except the names and reported addresses of the actual donors and the date, amount,
and conditions of the actual donation.

(7) "Peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting

attorney, correctional employee, community-based correctional facility employee, youth services

employee, firefighter, EMT, or investigator of the bureau of criminal identification and investigation

residential and familial information" means any information that discloses any of the following about a

peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting

attorney, correctional employee, community-based correctional facility employee, youth services

employee, firefighter, EMT, or investigator of the bureau of criminal identification and investigation:

(a) The address of the actual personal residence of a peace officer, parole officer, probation officer,
bailiff, assistant prosecuting attorney, correctional employee, community-based correctional facility

employee, youth services employee, firefighter, EMT, or an investigator of the bureau of criminal
identification and investigation, except for the state or political subdivision in which the peace officer,
parole officer, probation officer, bailiff, assistant prosecuting attorney, correctional employee,
community-based correctional facility employee, youth services employee, firefighter, EMT, or
investigator of the bureau of criminal identification and investigation resides;

(b) Information compiled from referral to or participation in an employee assistance program;
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(c) The social security number, the residential telephone number, any bank account, debit card, charge
card, or credit card number, or the emergency telephone number of, or any medical information
pertaining to, a peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant
prosecuting attorney, correctional employee, community-based correctional facility employee, youth
services employee, firefighter, EMT, or investigator of the bureau of criminal identification and
investigation;

(d) The name of any beneficiary of employment benefits, including, but not limited to, life insurance
benefits, provided to a peace offrcer, parole ofFicer, probation officer, bailiff, prosecuting attorney,
assistant prosecuting attorney, correctional employee, community-based correctional facility employee,
youth services employee, firefighter, EMT, or investigator of the bureau of criminal identifcation and
investigation by the peace ofFicer's, parole officer's, probation officer's, bailifrs, prosecuting attorney's,
assistant prosecuting attorney's, correctional employee's, community-based correctional facility
employee's, youth services employee's, firefighter's, EMT's, or investigator of the bureau of criminal
identification and investigation's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by the peace
officer's, parole officer's, probation officer's, bailiff's, prosecuting attorney's, assistant prosecuting
attorney's, correctional employee's, community-based correctional facility employee's, youth services
employee's, firefighter's, EMT's, or investigator of the bureau of criminal identification and
investigation's employer from the peace ofPicer's, parole officer's, probation officer's, bailifPs,
prosecuting attorney's, assistant prosecuting attorney's, correctional employee's, community-based
correctional facility employee's, youth services employee's, firefighter's, EMT's, or investigator of the
bureau of criminal identification and investigation's compensation unless the amount of the deduction
is required by state or federal law;

(f) The name, the residential address, the name of the employer, the address of the employer, the

social security number, the residential telephone number, any bank account, debit card, charge card,

or credit card number, or the emergency telephone number of the spouse, a former spouse, or any

child of a peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant

prosecuting attorney, correctional employee, community-baserJ correctional facility employee, youth

services employee, firefighter, EMT, or investigator of the bureau of criminal identification and

Investigation;

(g) A photograph of a peace officer who holds a position or has an assignment that may include

undercover or plain clothes positions or assignments as determined by the peace officer's appointing

authority.

As used in divisions (A)(7) and (8)(9) of this section, "peace officer" has the same meaning as in

section 109.71 of the Revised Code and also includes the superintendent and troopers of the state

highway patrol; it does not include the sheriff of a county or a supervisory employee who, in the

absence of the sheriff, is authorized to stand in for, exercise the authority of, and perform the duties of

the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee" means any employee of
the department of rehabilitation and correction who in the course of performing the employee's job
duties has or has had contact with inmates and persons under supervision.
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As used in divisions (A)(7) and (B)(5) of this section, "youth services ernpioyee" means any employee

of the department of youth services who in the course of performing the employee's job duties has or
has had contact with children committed to the custody of the department of youth services.

As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any regular, paid or
volunteer, member of a lawfully constituted fire department of a municipal corporation, township, fire
district, or village.

As used in divisions (A)(7) and (B)(9) of this secCion, "EMT" means EMTs-basic, EMTs-I, and
paramedics that provide emergency medical services for a public emergency medical service
organization. "Emergency medical service organization," "EMT-basic," "EMT-I," and "paramedic" have
the same meanings as in section 4765.01 of the Revised Code.

As used in divisions (A)(7) and (B)(9) of this section, "investigator of the bureau of criminal
Identification and Investigation" has the meaning defined In seetion 2903.11 of the Revised Code.

(8) "Information pertaining to the recreational activities of a person under the age of eighteen" means
Information that is kept In the ordinary course of business by a public office, that pertains to the

recreational activities of a person under the age of eighteen years, and that discloses any of the
foifowing:

(a) The address or telephone number of a person under the age of eighteen or the address or
telephone number of that person's parent, guardian, custodian, or emergency contact person;

(b) The social security number, birth date, or photographic image of a person under the age of
eighteen;

(c) Any medical record, history, or information pertaining to a person under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the
purpose of allowing that person to participate in any recreational activity conducted or sponsored by a
public office or to use or obtain admission privileges to any recreational facifity owned or operated by a
public ofFfce.

(9) "Community control sanction" has the same meaning as in section 2929.01 of the Revised Code.

(10) "Post-refease control sanction" has the same meaning as in section 2967.01 of the Revised Code.

(11) "Redaction" means obscuring or deleting any information that Is exempt from the duty to permit
public Inspection or copying from an Item that otherwise meets the definitlon of a"record" in section
149.011 of the Revised Code.

(12) "Designee" and "eiected oft'Fcial" have the same meanings as in section 109.43 of the Revised
Code.

(B)

(1) Upon request and subject to division (B)(8) of this section, all public records responsive to the
request shall be promptly prepared and made available for inspection to any person at all reasonable
times during regular business hours. Subject to division (13)(8) of this section, upon request, a public
office or person responsible for public records shall make copies of the requested public record
avaliabie at cost and within a reasonable period of time. If a public record contains information that is
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exempt from the duty to permit public inspection or to copy the public record, the public office or the
person responsible for the public record shall make available all of the information within the public
record that is not exempt. When making that public record available for public inspection or copying
that public record, the public office or the person responsible for the public record shall notify the
requester of any redaction or make the redaction plainly visible. A redaction shall be deemed a denial
of a request to inspect or copy the redacted information, except if federal or state law authorizes or
requires a public office to make the redaction.

(2) To facilitate broader access to public records, a public office or the person responsible for public
records shall organize and maintain public records in a manner that they can be made available for
inspection or copying in accordance with division (B) of this section. A public office also shall have
available a copy of its current records retention schedule at a location readily available to the public. If
a requester makes an ambiguous or overly broad request or has difficuity in making a request for
copies or ►nspection of public records under this section such that the public office or the person
responsible for the requested public record cannot reasonably identify what public records are being
requested, the public office or the person responsible I°or the requested public record may deny the
request but shall provide the requester with an opportunity to revise the request by informing the
requester of the manner in which records are maintained by the public office and accessed in the
ordinary course of the pubiic office's or person's duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the person responsible for
the requested public record shall provide the requester with an explanation, including fegal authority,
setting forth why the request was denied. If the initial request was provided in writing, the explanation
also shall be provided to the requester in writing. The explanation shall not preclude the public office or
the person responsible for the requested public record from relying upon additional reasons or legal
authority in defending an action commenced under division (C) of this section,

(4) Unless specifically required or authorized by state or federal law or in accordance with division (B)
of this section, no public offrce or person responsible for public records may limit or condition the
availability of public records by requiring disclosure of the requester's identity or the intended use of
the requested public record. Any requirement that the requester disclose the requestor's identity or the
intended use of the requested public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to make the request in
writing, may ask for the requester's identity, and may inquire about the intended use of the
information requested, but may do so only after disclosing to the requester that a written request is
not mandatory and that the requester may decline to reveal the requester's identity or the intended
use and when a written request or disclosure of the Identity or intended use would benefit the
requester by enhancing the ability of the public office or person responsible for public records to
identify, locate, or deliver the public records sought by the requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division (B) of this
section, the public office or person responsible for the public record may require that person to pay in
advance the cost involved in providing the copy of the public record in accordance with the choice
made by the person seeking the copy under this division. The public office or the person responsible
for the public recond shall permit that person to choose to have the public record duplicated upon
paper, upon the same medium upon which the public office or person responsible for the public record
keeps it, or upon any other medium upon which the public office or person responsible for the public
record determines that it reasonably can be duplicated as an integral part of the normal operations of
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the public office or person responsible for the public record. When the person seeking the copy makes

a choice under this division, the public office or person responsible for the public record shal) provide a
copy of it in accordance with the choice made by the person seeking the copy. Nothing in this section
requires a public office or person responsible for the public record to allow the person seeking a copy
of the public record to make the copies of the public record.

(7) Upon a request made in accordance with division (5) of this section and subject to division (B)(6)
of this section, a public office or person responsible for public records shall transmit a copy of a public
record to any person by United States mail or by any other means of delivery or transmission within a

reasonable period of time after receiving the request for the copy. The public office or person
responsible for the public record may require the person making the request to pay in advance the cost

of postage if the copy is transmitted by United States mail or the cost of delivery if the copy is
transmitted other than by United States mail, and to pay in advance the costs incurred for other
supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a

reasonable period of time after receiving a request, copies of public records by United States mail or by

any other means of delivery or transmission pursuant to this division. A public office that adopts a

policy and procedures under this division shall comply with them in performing its duties under this
division.

In any policy and procedures adopted under this division, a public office may limit the number of

records requested by a person that the office will transmit by United States mail to ten per month,

unless the person certifies to the office in writing that the person does not intend to use or forward the

requested records, or the information contained In them, for commercial purposes. For purposes of this

division, "commercial" shall be narrowly construed and does not include reporting or gathering news,

reporting or gathering information to assist citizen oversight or understanding of the operation or

activities of government, or nonprofit educational research.

(8) A pubiic office or person responsible for public records is not required to permit a person who is

incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to obtain a copy

of any public record concerning a criminal investigation or prosecution or concerning what would be a

criminal investigation or prosecution if the subject of the investigation or prosecution were an adult,

unless the request to inspect or to obtain a copy of the record is for the purpose of acquiring

information that is subject to release as a public record under this section and the judge who imposed

the sentence or made the adjudication with respect to the person, or the judge's successor in office,

finds that the information sought In the public record is necessary to support what appears to be a
justiciable claim of the person.

(9)

(a) Upon written request made and signed by a journalist on or after December 16, 1999, a public
office, or person responsible for public records, having custody of the records of the agency employing
a specified peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant

prosecuting attorney, correctional employee, community-based correctional facility employee, youth
services employee, firefighter, EMT, or investigator of the bureau of criminal tdentification and
investigation shall disclose to the journalist the address of the actual personal residence of the peace

officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant prosecuting attorney,
correctional employee, community-based correctional facility employee, youth services employee,
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firefighter, EMT, or investigator of the bureau of criminal identification and investigation and, if the
peace officer's, parole officer's, probation ofFcer's, baififPs, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, community-based correctional facility employee's,
youth services employee's, firefighter's, EMT's, or investigator of the bureau of criminai identification
and investigation's spouse, former spouse, or child is employed by a public offlce, the name and
address of the employer of the peace officer's, parole officer's, probation officer's, bailiffs, prosecuting
attorney's, assistant prosecuting attorney's, correctional employee's, community-based correctional
facility employee's, youth services employee's, firefighter's, EMTs, or investigator of the bureau of
criminal identification and investigation's spouse, former spouse, or child. The request shall include the
journalist's name and title and the name and address of the journafist's employer and shall state that
disclosure of the information sought would be in the public interest.

(b) Division (B)(9)(a) of this section also applies to journalist requests for customer information
maintained by a municipally owned or operated public utility, other than social security numbers and
any private financial information such as credit reports, payment methods, credit card numbers, and
bank account information,

(c) As used in division (B)(9) of this section, "journafist" means a person engaged in, connected with,
or employed by any news medium, including a newspaper, magazine, press association, news agency,
or wire service, a radio or television station, or a similar medium, for the purpose of gathering,
processing, transmitting, compiling, editing, or disseminating information for the general public.

(C)

(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible for

public records to promptly prepare a public record and to make it available to the person for inspection

in accordance with division (B) of this section or by any other failure of a public office or the person

responsibie for public records to comply with an obligation in accordance with division (B) of this

section, the person allegedly aggrieved may commence a mandamus action to obtain a judgment that

orders the public office or the person responsible for the public record to comply with division (B) of

this section, that awards court costs and reasonable attomey's fees to the person that Instituted the

mandamus action, and, if applicable, that includes an order fixing statutory damages under division (C)

(i) of this section. The mandamus action may be commenced In the court of common pleas of the

county in which division (B) of this section allegedly was not complied with, in the supreme court

pursuant to its original jurisdiction under Section 2 of Article N, Ohio Constitution, or in the court of

appeals for the appei(ate district in which division (B) of this section allegedly was not complied with

pursuant to its original jurisdiction under Section 3 of Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive copies
of any public record in a manner that fairly describes the public record or class of public records to the
public office or person responsible for the requested public records, except as otherwise provided in
this section, the requestor shall be entitled to recover the amount of statutory damages set forth in
this division if a court determines that the public office or the person responsible for public records
failed to comply with an obligation in accordance with division (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business day during
which the public office or person responsible for the requested public records failed to comply with an
obligation in accordance with division (B) of this section, beginning with the day on which the

requester files a mandamus action to recover statutory damages, up to a maximum of one thousand

OCC Appx. 000274



dollars. The award of statutory damages shall not be construed as a penalty, but as compensation for
injury arising from lost use of the requested information. The existence of this injury shall be
conclusively presumed. The award of statutory damages shall be in addition to all other remedies
authorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the court
determines both of the following:

(a) That, based on the ordinary application of statutory law and case law as it existed at the time of
the conduct or threatened conduct of the public office or person responsible for the requested public
records that allegedly constitutes a failure to comply with an obligation in accordance with division (B)
of this section and that was the basis of the mandamus action, a well-informed public office or person
responsible for the requested public records reasonably would believe that the conduct or threatened
conduct of the public office or person responsible for the requested public records did not constitute a
failure to comply with an obligation in accordance with division (B) of this section;

(b) That a well-informed public office or person responsible for the requested public records reasonably
would believe that the conduct or threatened conduct of the public office or person responsible for the
requested public records would serve the public policy that underlies the authority that is asserted as
permitting that conduct or threatened conduct.

(2)

(a) If the court issues a writ of mandamus that orders the public office or the person responsible for
the public record to comply with division (B) of this section and determines that the circumstances
described in division (C)(1) of this section exist, the court shall determine and award to the relator all
court costs.

(b) If the court renders a judgment that orders the public ofhce or the person responsible for the
public record to comply with division (B) of this section, the court may award reasonable attorney's
fees subject to reduction as described in division (C)(2)(c) of this section. The court shall award
reasonable attorney's fees, subject to reduction as described in division (C)(2)(c) of this section when
either of the following applies:

(i) The public office or the person responsible for the public records failed to respond affirmatively or
negatively to the public records request in accordance with the time allowed under division (B) of this
section.

(ii) The public office or the person responsible for the public records promised to permit the relator to
inspect or receive copies of the public records requested within a specified period of time but failed to
fulfill that promise within that specified period of time.

(c) Court costs and reasonable attorney's fees awarded under this section shall be construed as
remedial and not punitive. Reasonable attorney's fees shall include reasonable fees incurred to produce
proof of the reasonableness and amount of the fees and to otherwise litigate entitlement to the fees.
The court may reduce an award of attorney's fees to the relator or not award attorney's fees to the
relator if the court determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the time of the
conduct or threatened conduct of the public office or person responsible for the requested public
records that allegedly constitutes a failure to comply with an obligation in accordance with division (B)
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of this section and that was the basis of the mandamus action, a well-informed public office or person
responsible for the requested public records reasonably would believe that the conduct or threatened
conduct of the public office or person responsible for the requested public records did not constitute a
failure to comply with an obligation in accordance with division (B) of this section;

(ii) That a well-informed public office or person responsible for the requested public records reasonably
would believe that the conduct or threatened conduct of the public office or person responsible for the
requested public records as described in division (C)(2)(c)(1) of this section would serve the public
policy that underlies the authority that :s asserted as permitting that conduct or threatened conduct.

(D) Chapter 1347. of the Revised Code does not limit the provisions of this section.

(E)

(1) To ensure that all employees of public offices are appropriately educated about a public office`s
obligations under division (B) of this section, all elected officials or their appropriate designees shall
attend training approved by the attorney general as provided in section 109.43 of the Revised Code. In
addition, all public offices shall adopt a public records poiicy In compliance with this section for
responding to public records requests. In adopting a public records policy under this division, a public
office may obtain guidance from the model public records policy developed and provided to the public
office by the attorney general under section 109.43 of the Revised Code. Except as otherwise provided
in this section, the policy may not limit the number of public records that the public office will make
available to a single person, may not limit the number of public records that it will make available
during a fixed period of time, and may not establish a fixed period of time before it will respond to a
request for inspection or copying of public records, unless that period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the public office under division
(E)(1) of this section to the employee of the public office who is the records custodian or records
manager or otherwise has custody of the records of that office. The public office shall require that
employee to acknowledge receipt of the copy of the public records policy. The public office shall create
a poster that describes its public records policy and shall post the poster in a conspicuous place in the

public office and in all locations where the public office has branch offices. The public office may post
its public records policy on the internet web site of the public office if the public office maintains an
internet web site. A public office that has established a manual or handbook of its general policies and
procedures for all employees of the public office shall include the public records policy of the public
office in the manual or handbook.

(F)

(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the Revised Code to
reasonably limit the number of bulk commercial special extraction requests made by a person for the
same records or for updated records during a calendar year. The rules may include provisions for
charges to be made for bulk commercial special extraction requests for the actual cost of the bureau,
plus special extraction costs, plus ten per cent. The bureau may charge for expenses for redacting
information, the release of which is prohibited by law.

(2) As used in division (F)(1) of this section:
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(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual mailing and
alternative delivery costs, or other transmitting costs, and any direct equipment operating and
maintenance costs, induding actual costs paid to private contractors for copying services.

(b) "Buik commercial special extraction request" means a request for copies of a record for information
in a format other than the format already available, or information that cannot be extracted without
examination of all items in a records series, class of records, or database by a person who intends to
use or forward the copies for surveys, marketing, solicitation, or resale for commercial purposes. "Bulk
commercial special extraction request" does not include a request by a person who gives assurance to
the bureau that the person making the request does not intend to use or forward the requested copies
for surveys, marketing, solicitation, or resale for commercial purposes.

(c) "Commercial" means profit-seeking production, buying, or selling of any good, service, or other
product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid employee competent
to perform the task, the actual amount paid to outside private contractors employed by the bureau, or
the actual cost incurred to create computer programs to make the special extraction. "Special
extraction costs" include any charges paid to a public agency for computer or records services.

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, marketing, solicitation, or resale
for commerciai purposes" shall be narrowly construed and does not include reporting or gathering
news, reporting or gathering information to assist citizen oversight or understanding of the operation
or activities of government, or nonprofit educational research.

Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.

Amended by 129th General AssemblyFile No.129, SB 314, §1, eff. 9/28/2012.

Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Amended by 129th General AssemblyFile No.43, HB 64, §1, efF. 10/17/2011.

Amended by 129th General AssembiyFile No.28, HB 153, §101.01, eff. 9/29/2011.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 02-12-2004; 04-27-2005; 07-01-2005; 10-29-2005; 03-30-2007; 2006 HB9 09-
29-2007; 2008 HB214 05-14-2008; 2008 SB248 04-07-2009

Related Legislative Provision: See 129th General AssemblyFile No.131, SB 337, §4

Note: This section is set out twice. See also § 149.43 , as amended by 130th General Assembly

File No. 56, SB 23, §1, eff. 3/20/2015.
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1333.61 Uniform trade secrets act definitions.

As used in sections 1333.61 to 1333.69 of the Revised Code, unless the context requires otherwise:

(A) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of
a duty to maintain secrecy, or espionage through electronic or other means.

(B) "Misappropriation" means any of the following:

(1) Acquisition of a trade secret of another by a person who knows or has reason to know that the
trade secret was acquired by improper means;

(2) Dfsclosure or use of a trade secret of another without the express or implied consent of the other
person by a person who did any of the foilowing:

(a) Used improper means to acquire knowledge of the trade secret;

(b) At the time of disclosure or use, knew or had reason to know that the knowledge of the trade

secret that the person acquired was derived from or through a person who had utilized improper
means to acquire it, was acquired under circumstances giving rise to a duty to maintain its secrecy or
limit its use, or was derived from or through a person who owed a duty to the person seeking relief to
maintain its secrecy or limit its use;

(c) Before a material change of their position, knew or had reason to know that it was a trade secret
and that knowledge of it had been acquired by accident or mistake.

(C) "Person" has the same meaning as in division (C) of section 1.59 of the Revised Code and includes
governmental entities.

(D) "Trade secret" means information, Including the whole or any portion or phase of any scientific or

technical information, design, process, procedure, formula, pattern, compilation, program, device,

method, technique, or improvement, or any business information or plans, financial information, or

listing of names, addresses, or telephone numbers, that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not being generally known to, and

not being readily ascertainable by proper means by, other persons who can obtain economic value

from Its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Effective Date: 07-20-1994; 2008 HB562 (Vetoed) 06-24-2008
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4901.12 All proceedings public records.

Except as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title
XLIX (49] of the Revised Code, all proceedings of the public utiiities commission and a!l documents and
records in its possession are public records.

Effective Date: 09-17-1996
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4903.13 Reversal of €inal order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court is of the opinion that such
order was uniawful or unreasonable. The proceeding to obtain such reversal, vacation, or modification
shall be by notice of appeal, filed with the public utilities commission by any party to the proceeding
before It, against the commission, setting forth the order appealed from and the errors complained of.
The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any Interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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4905.07 Information and records to be public.

Except as provided in section 1.4 of the Revised Code and as consistent with the purposes of Title
XLIX (49) of the Revised Code, all facts and infarmation in the possession of the public utilities
commission shall be public, and all reports, records, fiies, books, accounts, papers, and memorandums
of every nature in its possession shall be open to inspection by interested parties or their attorneys.

Effective Date: 09-17-1996
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4909.154 Consideration of management poiicies, practices, and
organization of public utility.

In fixing the just, reasonable, and compensatory rates, joint rates, toffs, classifications, charges, or

rentals to be observed and charged for service by any public utility, the public utilities commission shall

consider the management policies, practices, and organization of the public utility. The commission

shall require such public utility to supply information regarding its management policies, practices, and

organization. If the commission finds after a hearing that the management policies, practices, or

organization of the public utility are inadequate, inefficient, or improper, the commission may

recommend management policies, management practices, or an organizational structure to the public

utility. In any event, the pubilc utilities commission shall not allow such operating and maintenance

expenses of a public utility as are incurred by the utility through management policies or

administrative practices that the commission considers imprudent.

Effective Date: 01-11-1983
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4909.17 Approval required for change in rate.

No rate, joint rate, toll, classification, charge, or rental, no change in any rate, joint rate, toll,

classification, charge, or rental, and no regulation or practice affecting any rate, joint rate, toll,
classification, charge, or rental of a public utility shall become effective until the public utilities
commission, by order, determines it to be just and reasonable, except as provided in this section and
sections 4949.1g , 49Q9.19 , and 4 .1 1 of the Revised Code. Such sections do not apply to any
rate, joint rate, toll, classification, charge, or rental, or any regulation or practice affecting the same, of
railroads, street and electric railways, for-hire motor carriers, and pipe line companies.

Amended by 129ti', General AssemblyFile No_127, HB 487, §101.01, eff. 6/11/2012.

Amended by 129th General AssembiyFile No.20, HB 95, §1, eff. 9/9/2011.

Amended by 128th General AssemblyFile No.43, SB 162, §1, eff. 9/13/2010.

Effective Date: 10-01-1953
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4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to
modify, amend, change, increase, or reduce any existing rate, joint rate, to11, classification, charge, or
rental, or any regulation or practice affecting the same, shall file a written application with the public
utilities commission. Except for actions under section 4909.16 of the Revised Code, no public utility
may issue the notice of intent to file an application pursuant to division (B) of section 4909.43 of the
Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a final
order under this section has been issued by the commission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rental or untit two hundred seventy-
five days after filing such application, whichever is sooner. Such application shall be verified by the
president or a vice-president and the secretary or treasurer of the applicant. Such application shall
contain a schedule of the existing rate, joint rate, toll, classiFlcation, charge, or rental, or regulation or
practice affecting the same, a schedule of the modification amendment, change, increase, or reduction
sought to be established, and a statement of the facts and grounds upon which such application is
based. If such application proposes a new service or the use of new equipment, or proposes the
establishment or amendment of a regulation, the applfcation shall fully describe the new service or
equipment, or the regulation proposed to be established or amended, and shall explain how the
proposed service or equipment differs from services or equipment presently offered or in use, or how
the regulation proposed to be established or amended differs from regulations presently in effect. The
application shall provide such additional information as the commission may require in its discretion. If
the commission determines that such application is not for an increase in any rate, joint rate, toll,
classification, charge, or rental, the commission may permit the filing of the schedule proposed in the
application and fix the time when such schedute shall take effect. If it appears to the commission that
the proposals in the application may be unjust or unreasonable, the commission shalt set the matter
for hearing and shall give notice of such hearing by sending written notice of the date set for the
hearing to the public utility and publishing notice of the hearing one time in a newspaper of general
circulation in each county in the service area affected by the application. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable shall be upon the public

utility. After such hearing, the commission shall, where practicable, issue an appropriate order within
six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll,
classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed
with the application in duplicate the following exhibits:

(A) A report of its property used and useful, or, with respect to a natural gas, water-works, or sewage
disposal system company, projected to be used and useful as of the date certain, in rendering the
service referred to in such application, as provided in section 49Q9.QS of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues,
and incomes from all sources, all of its operating costs and other expenditures, and any analysis such
public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilitfes, and net worth;

(E) Such other information as the commission may require ►n its discretion.
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Amended by 129th General AssemblyFile Na.199, HB 379, §1, eff. 3/27/2013.

Amended by 129th General AssemblyFile No.20, HB 95, §1, eff. 9/9/2011.

Effective Date: 01-11-1983
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4909.19 Publication of notice - investigation.

(A) Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code
the public utility shall forthwith publish notice of such application, in a form approved by the public
utilities commission, once a week for two consecutive weeks in a newspaper published and in general
circulation throughout the territory in which such public utility operates and directly affected by the
matters referred to in said application . The notice shall include instructions for direct electronic access
to the application or other documents on file with the public utilities commission. The first publication
of the notice shall be made in its entirety and may be made in a preprinted insert in the newspaper.
The second publication may be abbreviated if all of the following apply:

(1) The abbreviated notice is at least one-fourth of the size of the notice in the first publication.

(2) At the same time the abbreviated notice is pubilshed, the notice in the first publication is posted in
its entirety on the newspaper's web site, if the newspaper has a web site, and the commission's web
site.

(3) The abbreviated notice contains a statement of the web site posting or postings, as applicable, and
instructions for accessing the posting or postings.

(B) The commission shall determine a format for the content of all notices required under this section,
and shall consider costs and technological eff:fciencies in making that determination. Defects in the
publication of said notice shall not affect the legality or sufficiency of notices published under this
section provided that the commission has substantially complied with this section, as described in
section 4905.09 of the Revised Code.

(C) The commission shall at once cause an investigation to be made of the facts set forth in said
application and the exhibits attached thereto, and of the matters connected therewith. Within a
reasonable time as determined by the commission after the filing of such application, a written report
shall be made and filed with the commission, a copy of which shall be sent by certified maif to the
applicant, the mayor of any municipal corporation affected by the application, and to such other
persons as the commission deems interested_ If no objection to such report is made by any party
interested within thirty days after such filing and the mailing of copfes thereof, the commission shall fix
a date within ten days for the final hearing upon said application, giving notice thereof to all parties
interested. At such hearing the commission shall consider the matters set forth in said application and
make such order respecting the prayer thereof as to it seems just and reasonable.

If objections are filed with the commission, the commission shall cause a pre-hearing conference to be
held between all parties, intervenors, and the commission staff in all cases involving more than one
hundred thousand customers.

If objections are filed with the commission within thirty days after the filing of such report, the
application shall be promptly set down for hearing of testimony before the commission or be forthwith
referred to an attorney examiner designated by the commission to take all the testimony with respect
to the application and objections which may be offered by any interested party. The commission shall
also fix the time and place to take testimony giving ten days' written notice of such time and place to
all parties. The taking of testimony shall commence on the date fixed In said notice and shall continue
from day to day until completed. The attorney examiner may, upon good cause shown, grant
continuances for not more than three days, excluding Saturdays, Sundays, and holidays. The
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commission may grant continuances for a longer period than three days upon its order fnr good cause

shown. At any hearing involving rates or charges sought to be increased, the burden of proof to show
that the increased rates or charges are just and reasonable shall be on the public utility.

When the taking of testimony is completed, a full and complete record of such testimony noting all

objections made and exceptions taken by any party or counsel, shall be made, signed by the attorney

examiner, and filed with the commission. Prior to the formal consideration of the application by the

commission and the rendition of any order respecting the prayer of the application, a quorum of the

commission shall consider the recommended opinion and order of the attorney examiner, in an open,

formal, public proceeding in which an overv{ew and explanation is presented orally. Thereafter, the

commission shall make such order respecting the prayer of such application as seems just and
reasonable to it.

In all proceedings before the commission in which the taking of testimony is required, except when

heard by the commission, attorney examiners shall be assigned by the commission to take such
testimony and fix the time and place therefor, and such testimony shall be taken in the manner
prescribed in this section. All testimony shall be under oath or affirmation and taken down and

transcribed by a reporter and made a part of the record in the case. The commission may hear the
testimony or any part thereof in any case without having the same referred to an attorney examiner
and may take additional testimony. Testimony shall be taken and a record made in accordance with
such general rules as the commission prescribes and subject to such special instructions in any
proceedings as it, by order, directs.

Amended by 129th General AssemblyFife No.20, HS 95, §1, eff. 9/9/2011.

Effective Date: 01-11-1983
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4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Anciilary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up suppfy service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail eiectric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections
4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive
as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed In whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facifities In this state to generate, transmit, or distribute electricity, or a not-for-
profit successor of such company.

(6) "E[ectric distribution utility" means an electric utiiity that supplies at least retall electric distribution
service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility
it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that Is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company" includes a power marketer, power broker,

aggregator, or independent power producer but excludes an electric cooperative, municipal eiectric
utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utiiity" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this
state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.
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(12) "Firm efectric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a

competitive retail electric service under authority conferred under section 4928.20 of the Revised
Code.

(14) A person acts "knowingty," regardless of the person's, purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,

1999, pursuant to an order of the public utllities commission Issued under Chapter 4905. or 4909. of

the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency

of housing for the utility's low-income customers. The term excludes the level of any such funds

committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan

program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specified In section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive
transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or
service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is
for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that Is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirrn electric service" means electric service provided pursuant to a schedule ffled under

section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the

Revised Code, which schedule or arrangement includes conditions that may require the customer to

curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric
utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the
percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.
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(25) "Advanced energy project" means any technologies, products, activities, or management practices
or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy

users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section
4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the pubilc utilities

commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management

costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as

those costs have been determined by the commission in the electric utility's most recent rate or
accounting application proceedfng addressing such costs; the undeprecPated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by
the commission.

{27} "Retail electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generatfon to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "servfce components": generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,
and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable biiling period between the
electricity supplied by an electric service provider and the electricity generated by a customer-
generator that Is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primariiy to offset part or all of the customer-generator's requirements for electricity.
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,32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric

generation facility that produces electricity primarify for the owner's consumption and that may provide

any such excess electriciLy to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate pian" means the standard service offer in effect on the effective date of the amendment of
this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the foflowtng:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such
efficiency is achieved without additional carbon dloxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion 'to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chiorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent

the emission of carbon dioxide, which design capabillty the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which
there exists generally accepted scientiflc opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing
facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange
membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficlency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple
or combined-cycle natural gas generating facility or a generating facility that uses biomass, coal,
modular nuclear, or any other fuel as Its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from
the deployment of advanced technology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has been,
included in an energy efficiency program of an electric distribution utility pursuant to requirements
under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.
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(36) "Cogeneratfon technology" means technology that produces electricity and useful thermal output
simultaneously.

(37)

(a) "Renewable energy resource" means any of the following:

( i) Solar photovoltaic or solar thermal energy;

(ii) Wind energy;

(iii) Power produced by a hydroelectric facility;

(iv) Power produced by a run-of-the-river hydroelectric facility placed In service on or after January 1,
1980, that is located within this state, relies upon the Ohio river, and operates, or Is rated to operate,
at an aggregate capacity of forty or more megawatts;

(v) Geothermal energy;

(vi) Fuel derived from solid wastes, as defined In section 3734.01 of the Revlsed Code, through

fractionation, biological decomposition, or other process that does not principally involve combustion;

(vil) Biomass energy;

(viii) Energy produced by cogeneration technology that is placed into service on or before December
31, 2015, and for whlch more than ninety per cent of the total annual energy input is from combustion
of a waste or byproduct gas from an alr contaminant source In this state, which source has been in
operation since on or before January 1, 1985, provided that the cogeneration technology is a part of a
facility located in a county havfng a population of more than three hundred sixty-five thousand but less
than three hundred seventy thousand according to the most recent federal decennial census;

(ix) Bfologir.ally derived methane gas;

(x) Heat captured from a generator of electricity, boiler, or heat exchanger fueled by biologically
derived methane gas;

(xi) Energy derived from nontreated by-products of the pulping process or wood manufacturing
process, including bark, wood chips, sawdust, and lignin in spent pulping Ifquors.

"Renewable energy resource" Includes, but is not limfted to, any fuel cell used In the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel

cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial

waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery
system placed fnto service or retrofitted on or after the effective date of the amendment of this section
by S.B. 315 of the 129th general assembly, September 10, 2012, except that a waste energy recovery
system described in divlsion (A)(38)(b) of this section may be included only if It was placed into
service between January 1, 2002, and December 31, 2004; storage facility that will promote the better

utiifzation of a renewable energy resource; or distributed generation system used by a customer to
generate electricity from any such energy.
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"Renewable energy resource" does not include a waste energy recovery system that is, or was, on flr
after January 1, 2012, included in an energy efficiency program of an electric distribution utility
pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelectric generating

facility that is located at a dam on a river, or on any water discharged to a river, that is within or

bordering this state or within or bordering an adjoining state and meets all of the following standards:

(i) The faciiPty provfdes for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(ii) The facility demonstrates that it complies with the water quality standards of this state, which
compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114
Stat. 870, 33 U.S.C, 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the
federal energy regufatory commission license issued for the project, regarding fish protection for
riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16
U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance

with the terms of its federal energy regulatory commission license or, if the facility is not regulated by

that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(vii) The facFlity complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not
regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access
to water to the public without fee or charge.

(viii) The faciilty is not recommended for removal by any federal agency or agency of any state, to the
extent the particular agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except
for exhaust heat from a facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas ts distributed through the pipeline, provided that
the conversion of energy to eiectricity is achieved without using additfonal fossil fuels.
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(b) A facility at a state institution of higher education as defined in section 3345.011 of the Revised
Code that recovers waste heat from eiectricity-producing engines or combustion turbines and that
simultaneously uses the recovered heat to produce steam, provided that the facility was placed into
service between January 1, 2002, and December 31, 2004.

(39) "Smart grida means capital improvements to an electric distribution utility's distribution
infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use, including,
but not limited to, advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal
energy from the same fuel source designed to achieve thermal-efFiciency levels of at least sixty per
cent, with at least twenty per cent of the system's total useful energy in the form of thermal energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component Is competitive pursuant to a declaration by a provision

of the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a
noncompetitive retail electric service.

Amended by 130th General Assembly File No. TBD, 5i33 310, §1, eff. 9/12/2014.

Amended by 129th General AssemblyFile No.125, SB 315, §101.01, eff. 9/10/2012.

Amended by 128th General AssemblyFile No.47, SB 181, §1, eff. 9/13/2010.

Amended by 128th General AssemblyFile No.48, SB 232, §1, eff. 6/17/2010.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.02 State policy.

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respective
needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and
small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, waste
energy recovery systems, smart grid programs, and implementation of advanced metering
infrastructu re;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service
quality for all consumers, inctuding annual achievement reports written in plain language;

(F) Ensure that an electric utility's transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and
deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development
and implementation of flexible regulatory treatment;

(H) Ensure effective competition In the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or

to a product or service other than retail electric service, and vice versa, including by prohibiting the

recovery of any generation-related costs through distribution or transmission rates;

(1) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencies, and market power;

(l) Provide coherent, transparent means of giving appropriate incentives to technologies that can
adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of
any new advanced energy or renewable energy resource;
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(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternat€ve energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this poi ►cy, the commission shall consider rules as they apply to the costs of eiectric
distribution infrastructcsre, including, but not limited to, line extensions, for the purpose of
development in this state.

Amended by 129th General AssemblyFBie No,125, SB 315, §101.01, eff. 9110/2012.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price - competitive
bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an electric distribution utiiity may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for
all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,

and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No
generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the

conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster
supplier participation in the bidding process and shall be consistent with the requirements of division
(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this

section, the electric distribution utility shall file an application with the commission. An electric

distribution utility may file its application with the commission prior to the effective date of the

commission rules required under division (A)(2) of this section, and, as the commission determines

necessary, the utility shall immediateiy conform its filing to the rules upon their taking effect. An

application under this division shall detail the electric distribution utility's proposed compliance with the

requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this

section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take
actions to identify and mitigate market power or the electric distribution utility's market conduct; or a
similar market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power.

(3) A pubiished source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application's filing date, shall
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determine by order whether the electric distribution utility and its market-rate offer meet all of the
foregoing requirements. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied

in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall
withdraw the application. However, if such remedy is made and the subsequent finding is positive and

also if the electric distribution utility made a simultaneous filing under this section and section
4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred
fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this
section, including for the purpose of division (D) of this section, the commission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility's standard service offer unless the
commission, by order issued before the third calendar day following the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the foiiowing criteria were
not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon
was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load Is bid upon by one or more persons other than the electric

distribution utility. All costs incurred by the electric distribution utility as a result of or related to the

competitive bidding process or to procuring generation service to provide the standard service offer,

including the costs of energy and capacity and the costs of all other products and services procured as

a result of the competitive bidding process, shall be timely recovered through the standard service

offer price, and, for that purpose, the commission shall approve a reconciiiation mechanism, other

recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,

2008, directly owns, in whole or in part, operating electric generating facilities that had been used and

useful In this state shall require that a portion of that utility's standard service offer load for the first

five years of the market rate offer be competitively bid under division (A) of this section as follows: ten

per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year

three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the

commission shall determine the actual percentages for each year of years one through five. The

standard service offer price for retail electric generation service under this first application shall be a

proportionate blend of the bid price and the generation service price for the remaining standard service

offer load, which latter price shall be equal to the electric distribution utility's most recent standard

service offer price, adjusted upward or downward as the commission determines reasonable, relative

to the jurisdictionai portion of any known and measurable changes from the level of any one or more

of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) its prudently incurred purchased power costs;
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(3) Its prudently incurred costs of satisiying the supply and demand portfoEio requirements of this
state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration

of the derating of any facility associated with those costs. In making any adjustment to the most

recent standard service offer price on the basis of costs described in division (D) of this section, the

commission shall Include the benefits that may become available to the electric distribution utility as a

result of or in connection with the costs included in the adjustment, including, but not limited to, the

utiiity's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,

the commission may impose such conditions on the adjustment to ensure that any such benefits are

properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achleved

by those adjustments. The commission shall not apply its consideration of the return on common

equity to reduce any adjustments authorized under this division unless the adjustments will cause the

electric distribution utility to earn a return on common equity that is significantly in excess of the

return on common equity that is earned by publicly traded companies, Including utilities, that face

comparable business and financial risk, with such adjustments for capital structure as may be

appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur

shall be on the electric distribution utility. Additionally, the commission may adjust the electric

distributlon utility's most recent standard service offer price by such just and reasonable amount that

the commission determines necessary to address any emergency that threatens the utility's financial

integrity or to ensure that the resulting revenue available to the utility for providing the standard

service offer is not so inadequate as to result, directly or indirectly, in a taking of property without

compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has

the burden of demonstrating that any adjustment to its most recent standard service offer price is

proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and

notwithstanding any other requirement of this section, the commission may alter prospectively the

proportions specified in that division to mitigate any effect of an abrupt or signif"icant change in the

electric distribution utility's standard service offer price that would otherwise result in general or with

respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made

not more often than annually, and the commission shall not, by altering those proportions and in any

event, including because of the length of time, as authorized under division (C) of this section, taken

to approve the market rate offer, cause the duration of the blending period to exceed ten years as

counted from the effective date of the approved market rate offer. Additionally, any such alteration

shall be limited to an alteration affecting the prospective proportions used during the blending perlod

and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has received commission approval of its first application under
division ( C) of this section shall not, nor ever shall be authorized or required by the commission to, file
an application under section 4928. ].43 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 11B562 09-22-2008
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4928.143 Application for approval of electric security plan -
testing.

(A) For the purpose of complying with section AU.§.,141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility Immediately shall confarm its fiiing to those rules upon their taking
effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except
8.2 , division ( E) of sectiondivision ( D) of this section, divisions ( 1), (1), and ( K) of section 49.2

4 2. 4, and section 4928.69 of the Revised Code:

(i) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commission if
the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost
is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost
of purchased power supplied under the offer, including the cost of energy and capacity, and including
purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally
mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's
cost of constructing an electric generating facility or for an environmental expenditure for any electric

generating facility of the electric distribution utility, provided the cost is incurred or the expenditure
occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in
progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the

commission may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized, however,
unless the commission first determines in the proceeding that there is need for the facility based on

resource planning projections submitted by the electric distribution utility. Further, no such allowance
sha!l be authorized unless the facility's construction was sourced through a competitive bid process,
regarding which process the commission may adopt rules. An allowance approved under division (B)(z)
(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The estabfishment of a nonbypassable surcharge for the life of an electric generating facility that is
owned or operated by the electric distribution utility, was sourced through a competitive bid process

subject to any such rules as the commission adopts under division (B)(Z)(b) of this section, and is
newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility
specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Additionally, if a surcharge is authorized for a facilPty pursuant to plan
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approval under division (C) of this section and as a condition of the continuation of the surcharge, the
electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to
this division, it may consider, as appficab€e, the effects of any decommissioning, deratings, and
retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retai# electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 492 .Z to 4228.2318 of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges,
of the utility's standard service offer price, which phase-in is authorized in accordance with section
4928.144 of the Revised Code;

( ii) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the

standard service offer, incfuding provisions fnr the recovery of any cost of such service that the electric
distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regard€ng the utility's distribution service, including, without limitation and

notwithstanding any provision of Title XUX of the Revised Code to the contrary, provisions regarding
single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric

distribution utility. The latter may include a long-term energy delivery infrastructure modernization

plan for that utility or any plan providing for the utility's recovery of costs, inc€uding lost revenue,

shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure

modernization. As part of its determination as to whether to allow in an electric distribution utility's

electric security plan inclusion of any provision described in division ( B)(2)(h) of this section, the
commission shall examine the reliability of the electric distri6utton utility's distribution system and

ensure that customers' and the electric distribution utility's expectations are aligned and that the
electric distribution utility is placing sufflcient emphasis on and dedicating sufFicient resources to the
reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding
company system.

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The commission
shall issue an order under this division for an initial application under this section not later than one
hundred fifty days after the application's filing date and, for any subsequent application by the utility
under this section, not later than two hundred seventy-five days after the application's filing date.
Subject to division (D) of this section, the commission by order shall approve or modify and approve
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an application filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrais and any
future recovery of deferrals, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under section 4 28. 4 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made avaiiabie to those that bear the surcharge. Otherwise, the
commission by order shall disapprove the application.

(2)

(a) If the commission modifies and approves an application under division (C)(1) of this section, the
eiectric distribution utility may withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 4928.142 of the
Revised Code.

(b) If the utility terminates an appitcation pursuant to divis'ron (C)(2)(a) of this section or if the
commission disapproves an appiicatton under divtsion (C)(1) of this section, the commission shall issue
such order as is necessary to continue the provisions, terms, and conditions of the utiiity's most recent
standard service offer, along with any expected increases or decreases in fuel costs from those
contained in that offer, until a subsequent offer is authorized pursuant to this section or section
4928.142 of the Revised Code, respectiveiy.

(D) Regarding the rate plan requirement of division (A) of sectton 4928.141 of the Revised Code, if an
eiectric distribution uttiity that has a rate plan that extends beyond December 31, 2008, files an
application under this section for the purpose of its compliance with division (A) of section 4928.141 of
the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed
electric securtty plan and shall continue in effect until the date scheduled under the rate plan for its
expiration, and that portion of the electric security plan shall not be subject to commission approval or
disapproval under d'tviston (C) of this section, and the earntngs test provided for In division (F) of this
section shall not apply until after the expiration of the rate plan. However, that utility may include in its
electric security plan under this section, and the commission may approve, modify and approve, or
disapprove subject to divtsion (C) of this section, provisions for the tncrementai recovery or the
deferral of any costs that are not being recovered under the rate plan and that the utility incurs during
that continuation period to comply wtth section 4928.141 , division ( B) of section 442.64 , or division
(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the
utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds
three years from the effective date of the plan, the commission shait test the plan in the fourth year,
and if applicable, every fourth year thereafter, to determine whether the pian, including its then-
existtng pricing and all other terms and conditions, Including any deferrals and any future recovery of
deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 1928,142 of the Revised
Code. The commission shall also determine the prospective effect of the eiectrtc security plan to
determine if that effect is substanttaity likely to provide the electric distribution utility with a return on
common equity that is significantly in excess of the return on common equity that is likely to be earned
by publicly traded companies, including utilities, that face comparable business and financiat risk, with
such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating
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that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric security plan will
result in a return on equity that is significantly in excess of the return on common equity that is likely

to be earned by publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during the balance of
the plan, the commission may terminate the electric security plan, but not until it shall have provided
interested parties with notice and an opportunity to be heard. The commission may impose such

conditions on the plan's termination as it considers reasonable and necessary to accommodate the
transition from an approved plan to the more advantageous alternative. In the event of an electric
security plan's termination pursuant to this division, the commission shall permit the continued deferral
and phase-in of any amounts that occurred prior to that termination and the recovery of those
amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are Included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such adjustments

resulted in excessive earnings as measured by whether the earned return on common equity of the
electric distribution utility is significantly in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate. Consideration
also shall be given to the capital requirements of future committed investments in this state. The
burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the
electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result
in significantly excessive earnings, it shall require the electric distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to terminate the plan and immediately
file an application pursuant to section 422Q..1.42 of the Revised Code. Upon termination of a plan under
this division, rates shall be set on the same basis as specified In division (C)(2)(b) of this section, and
the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security plan.
In making its determination of significantly excessive earnings under this division, the commission
shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company..

Amended by 129th General AssemblyFiie No.61, HB 364, §1, eff. 3/22/2012.

Effective Date: 2008 S8221 07-31-240$
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4928.65 Adoption of rules governing disclosure of costs to
customers of the renewable energy resource, energy efficiency

savings, and peak demand reduction requirements.

(A) Not later than January 1, 2015, the public utilities commission shall adopt rules governing the
disclosure of the costs to customers of the renewable energy resource, energy efficiency savings, and
peak demand reduction rec#uirements of sections 4928.64 and 4928.66 of the Revised Code. The rules

shall include both of the.foEiowing requirements:

(1) That every eiectric distribution utility list, on all customer bills sent by the utilfty, including utility
consolidated bflEs that inciude both electric distribution utility and electric services company charges,
the individual customer cost of the utility's compliance with all of the following for the applicable bllling

period:

(a) The renewable energy resource requirements under section 4928.64 of the Revised Code, subject
to division (B) of this section;

(b) The energy efficiency savings requirements under section 4928.66 of the Revised Code,

(c) The peak demand reduction requirements under section 4928.66 of the Revised Code.

(2) That every electric services company list, on all customer bills sent by the company, the individual
customer cost, subject to division (8) of this section, of the company's compliance with the renewable
energy resource requirements under section 4928.64 of the Revised Code for the applicable billing

period.

(B)

(1) For purposes of division (A)(1)(a) of this section, the cost of compliance with the renewable energy
resource requirements shall be calculated by multiplying the individual customer's monthly usage by
the combined welghted average of renewable-energy-credit costs, inciuding solar-renewable-energy-
credit costs, paid by all electric distribution utilities, as listed in the commission's most recently
available aitemative energy portfolio standard report.

(2) For purposes of division (A)(2) of this section, the cost of compliance with the renewable energy
resource requirements shall be calculated by multiplying the individual customer's monthly usage by
the combined weighted average of renewable-energy-credit costs, including s^oiar-renewable-energy-
credit costs, paid by all electric services companies, as listed in the commission's most recently

available aiternative energy portfolio standard report.

(C) The costs required to be listed under division (A)(1) of this section shall be listed on each
customer's monthly bill as three distinct line items. The cost required to be listed under division (A)(2)

of this section shall be listed on each customer's monthly bill as a distinct line item.

Added by 130th General Assembly File No. TBD, SB 310, §1, eff. 9/12/2014.
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4901-1-24 Motions for protective orders.

(A) Upon motion of any party or person from whom discovery is sought, the commission, the fegal
director, the deputy legal director, or an attorney examiner may issue any order that is necessary to

protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.
Such a protective order may provide that:

(1) Discovery not be had.

(2) Discovery may be had only on specified terms and conditions.

(3) Discovery may be had only by a method of discovery other than that selected by the party seeking
discovery.

(4) Certain matters not be inquired into.

(5) The scope of discovery be limited to certain matters.

(6) Discovery be conducted with no one present except persons designated by the commission, the
legal director, the deputy legal director, or the attorney examiner.

(7) A trade secret or other confidential research, development, commercial, or other information not
be disclosed or be disclosed only in a designated way.

(8) Information acquired through discovery be used only for purposes of the pending proceeding, or
that such information be disclosed only to designated persons or classes of persons.

(B) No motion for a protective order shall be filed under paragraph (A) of this rule until the person or
party seeking the order has exhausted all other reasonable means of resolving any differences with the
party seeking discovery. A motion for a protective order filed pursuant to paragraph (A) of this rule
shall be accompanied by;

(1) A memorandum in support, setting forth the specific basis of the motion and citations of any
authorities relied upon.

(2) Copies of any specific discovery requests that are the subject of the request for a protective order.

(3) An affidavit of counsel, or of the person seeking a protective order if such person is not
represented by counsel, setting forth the efforts that have been made to resolve any differences with
the party seeking discovery.

(C) If a motion for a protective order filed pursuant to paragraph (A) of this rule is denied in whole or
in part, the commission, the legal director, the deputy legal director, or the attorney examiner may
require that the party or person seeking the order provide or permit discovery, on such terms and
conditions as are just.

(D) Upon motion of any party or person with regard to the filing of a document with the comrnission's
docketing division relative to a case before the commission, the commission, the legal director, the
deputy legal director, or an attorney examiner may issue any order which is necessary to protect the
confldentiafity of information contained In the document, to the extent that state or federal law
prohibits release of the information, including where the Information Is deemed by the commission, the
legal director, the deputy legal director, or the attorney examiner to constitute a trade secret under
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Ohio law, and where nondisclosure of the information is not inconsistent with the purposes of Title 49
of the Revised Code. Any order issued under this paragraph shall minirnise the amount of information
protected from public disclosure. The following requirements apply to a motion filed under this
paragraph:

(1) All documents submitted pursuant to paragraph ( D) of this rule should be fiied with only such
information redacted as is essential to prevent disctosure of the allegedly confidential information.
Such redacted documents should be filed with the otherwise required number of copies for inclusion in
the public case file.

(2) Two unredacted copfes of the allegedly confidential information shall be filed under seal, along with
a motion for protection of the information, with the secretary of the commission, the chief of the
docketing division, or the chief's designee. Each page of the allegedly confidential material filed under
seal must be marked as "confidential," "proprietary," or "trade secret."

(3) The motion for protection of allegedly confidential information shall be accompanied by a
memorandum in support setting forth the specific basis of the motion, including a detailed discussfon
of the need for protection from disclosure, and citations of any authorities relied upon. The motion and
memorandum in support shall be made part of the public record of the proceeding.

(E) Pending a ruling on a motion filed in accordance with paragraph (D) of this rule, the information

filed under seal will not be Included in the public record of the proceeding or disclosed to the public

until otherwise ordered. The commission and its employees will undertake reasonable efforts to

maintain the confidentiality of the information pending a ruling on the motion. A document or portion

of a document filed with the docketing division that is marked "confidential," "proprietary," or "trade

secret," or with any other such marking will not be afforded confidential treatment and protected from

disclosure unless it is flied in accordance with paragraph ( D) of thls rule.

(F) Unless otherwise ordered, any order prohibiting public disclosure pursuant to paragraph (D) of this
rule shall automatically expire twenty-four months after the date of Its issuance, and such information

may then be included in the public record of the proceeding. A party wishing to extend a protective

order beyond twenty-four months shall file an appropriate motion at least forty-five days in advance of

the expiration date of the existing order. The motion shall include a detailed discussion of the need for

continued protection frorn disclosure. Nothing precludes the commission from reexamining the need for

protection Issue de novo during the twenty-four month period if there is an application for rehearing on

confidentiality or a public records request for the redacted information.

(G) The requirements of this rule do not apply to information submitted to the commission staff.
However, information submitted directly to the legal director, the deputy legal director, or the attorney
examiner that is not filed in accordance with the requirements of paragraph (D) of thfs rule may be
fled with the docketing division as part of the public record. No document received via fax or e-filing
will be given confidential treatment by the commission.

Effective : 06/ 15/2 014
R.C. 119,03^ review dates: 03/26/2014 and 03/26/2019
Promulgated Under: 111,15
Statutory Authority: 4 01. 13
Rule Amplifies: 4901.1 , 4901.18
Prior Effective Dates: 3/1/81, 6/1/83, 12/25/87, 4/4/96, 7/7/97, 5/07/07
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4901:1-40-03 Requirements,

(A) All electric utilities and affected electric services companies shall ensure that, by the end of the
year 2024 and each year thereafter, electricity from alternative energy resources equals at least
twenty-five per cent of their retail electric sales in the state.

(1) Up to half of the electricity supplied from alternative energy resources may be generated from
advanced energy resources.

(2) At least half of the electricity supplied from alternative energy resources shall be generated from
renewable energy resources, including solar energy resources, in accordance with the following annual
benchrnarks:

Annual benchmarks for alternative energy resources generated from renewable and solar energy

resources
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(a) At least half of the annual renewable energy resources, induding solar energy resources, shall be
met through electricity generated by facilities located in this state. Facilities located in the state shall
include a hydroelectric generating facility that is located on a river that is within or bordering this
state, and wind turbines located in the state's territorial waters of Lake Erie.

(b) To qualify towards a benchmark, any electricity from renewable energy resources, including solar
energy resources, that originates from outside of the state must be shown to be deliverable into this
state.

(3) All costs incurred by an electric utility in complying with the requirements of section 4928.fiA of the
Revised Code, shall be avoidable by any consumer that has exercised choice of electricity supplier,
during such time that a customer is served by an electric services company.

(B) The baseline for compliance with the alternative energy resource requirements shall be determined
using the following methodologies:

(1) For electric utilities, the baseline shall be computed as an average of the three preceding calendar
years of the total annual number of kilowatt-hours of electricity sold under its standard service offer to
any and all retail electric customers whose electric load centers are served by that electric utility and
are located within the electric utility's certified territory. The calculation of the baseline shall be based
upon the average, annual, kilowatt-hour sales reported in that electric utility's three most recent
forecast reports or reporting forms.

(2) For electric services companies, the baseline shall be computed as an average of the three
preceding calendar years of the total annual number of kilowatt-hours of electricity sold to any and all
retail electric consumers served by the company in the state, based upon the kilowatt-hour sales in the
electric services company's most recent quarterly market-monitoring reports or reporting forms,

(a) If an electric services company has not been continuously supplying Ohio retail electric customers
during the preceding three calendar years, the baseline shall be computed as an average of annual
sales data for all calendar years during the preceding three years in which the electric services
company was serving retail customers.

(b) For an electric services company with no retail electric sales in the state during the preceding three
calendar years, its initial baseline shall consist of a reasonable projection of its retail electric sales in

the state for a full calendar year. Subsequent baselines shall consist of actual sales data, computed in
a manner consistent with paragraph (B)(2)(a) of this rule.

(3) An electric utility or electric services company may file an application requesting a reduced baseline
to reflect new economic growth in its service territory or service area. Any such application shall
indude a justification indicating why timely comp{iance based on the unadjusted baseline is not
feasible, a schedule for achieving compliance based on its unadjusted baseline, quantification of a new
change in the rate of economic growth, and a methodology for measuring economic activity, including
objective measurement parameters and quantification methodologies.

(C) Beginning in the year 2010, each electric utility and electric services company annually shall file a
plan for compliance with future annual advanced- and renewable-energy benchmarks, including solar,
utilizing at least a ten-year planning horizon. This plan, to be filed by April fifteenth of each year, shall
indude at least the following items:

(1) Baseline for the current and future calendar years.
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(2) Supply portfolio projection, including both generation fleet and power purchases.

(3) A description of the methodology used by the company to evaluate its compliance options.

(4) A discussion of any perceived impediments to achieving compliance with required benchmarks, as
well as suggestions for addressing any such impediments.

Effective: 12/10/2009
R.C. 119.032 review dates: 09/30/2013
Promulgated Under: 111.
Statutory Authority: 4905.0 4 , 4205.06 ,4g23.02 ,492$..64

Rule Amplifies: 4g28.64
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4901:1-40-05 Annual status reports and compliance reviews.

(A) Unless otherwise ordered by the commission, each electric utility and electric services company
shall file by April fifteenth of each year, on such forms as may be published by the commission, an
annual alternative energy portfolio status report analyzing all activities undertaken in the previous
calendar year to demonstrate how the appiicai5fe alternative energy portfolio benchmarks and planning
requirements have or will be met_ Staff shall conduct annual compliance reviews with regard ta the
benchmarks under the alternative energy portfolio standard.

(1) Beginning in the year 2010, the annual review will include compliance with the most recent
applicable renewable- and solar-energy resource benchmark.

(2) Beginning in the year 2025, the annual review will include compliance with the most recent
applicable advanced energy resource benchmark,

(3) The annual compliance reviews shall consider any under-compliance an electric utility or electric
services company asserts is outside its control, including but not limited to, the foliowing:

(a) Weather-related causes.

(b) Equipment shortages for renewable or advanced energy resources.

(c) Resource shortages for renewable or advanced energy resources.

(B) Any person may file comments regarding the electrfc utility's or electric services company's
alternative energy portfolio status report within thirty days of the filing of such report.

(C) Staff shall review each electric utility's or electric services company's alternative energy portfolio
status report and any timely fiied comments, and file its findings and recommendations and any
proposed modificatfons thereto.

( D) The commission may schedule a hearing on the alternative energy portfolio status report.

Effective: 12/10/2009
R.C. 11 9.Q review dates: 09/30/2013
Promulgated Under: 111.15
Statutory Authority: 4901.13 , ^^^.Q , 490tj^Q6 , 422Q.Q2 , 4928.f24 , 492-8a65

3tule Amplifies: 4_9M&4 , 4928.
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