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INTRODUCTION

This case involves a single section of the Revised Code, but this court's
resolution of the certified question will affect the interpretation of all Chio’s criminal
statutes.

The trial court in this matter ordered sentences for a misdemeanor conviction
and a felony conviction to be served consecutively. The court's order was consistent
with the language in R.C. 2929.41(B)(1) permitting a jail term for a misdemeanor to be
served consecutively to any other prison term "when the trial court specifies that it is to
be served consecutively." However, the Sixth Appellate District noted that R.C.
2929.41 provides in division (A) that a jail term for a misdemeanor shall be served
concurrently with a prison term for a felony "[e]xcept as provided in division (B)(3) of this
section.” Because division (B)(3) was inapplicable to the case, the Sixth District found
that R.C. 2929.41 is ambiguous. The court applied the rule of lenity requiring
construction of the statute in favor of the defendant. As a result, the court concluded
that the sentences should have been ordered to be served concurrently. See Stafe v.
Polus, 6th Dist. Nos. L-13-1119, L-13-1120, 2014-Chio-2321, 15.

The Sixth District recognized that its decision conflicted with cases from other
appellate districts and certified for review by this court the question of "Whether a trial
court may impose consecutive sentences for felony and misdemeanor convictions
under R.C. 2929.41(B)(1)." Polus, 118

In analyzing R.C. 2929.41, the Sixth Appellate District did not apply--or even

refer to--any other principle of statutory construction. By leapfrogging over other




principles of statutory construction, the Sixth District ignored the general rule that the
-rule of lenity "applies only when, after consulting traditional canons of statutory
construction, we are left with an ambiguous statute." United States v. Shabani, 513
U.S. 10, 17, 115 S.Ct. 382, 130 L.Ed.2d 225 (1994). The rule of lenity "comes into
operation at the end of the process of construing what Congress has expressed, not at
the beginning as an overriding consideration of being lenient to wrongdoers." Calfanan
v. United States, 364 U.S. 687, 596, 81 S.Ct. 321, 5 L.Ed.2d 312 (1961).

The apparent conflict between the provisions of R.C. 2929.41 can be resolved if
the reference to "division (B)(3)" is regarded as a scrivener's error for "division (B),"
consistent with the first sentence of the statute. The statute would then read:

(A) Except as provided in division (B) of this section, division (C) of
section 2929.14, or division (D) or (E) of section 2971.03 of the Revised
Code, a prison term, jail term, or sentence of imprisonment shall be
served concurrently with any other prison term, jail term, or sentence of
imprisonment imposed by a court of this state, another state, or the United
States. Except as provided in division (B) of this section, a jail term or
sentence of imprisonment for misdemeanor shall be served concurrently
with a prison term or sentence of imprisonment for felony served in a state
or federal correctional institution.

(B) (1) A jail term or sentence of imprisonment for a misdemeanor shall be
served consecutively to any other prison term, jail term, or sentence of
imprisonment when the trial court specifies that it is to be served
consecutively or when it is imposed for a misdemeanor violation of section
2007.322, 2921.34, or 2923.131 of the Revised Code.

When consecutive sentences are imposed for misdemeanor under this
division, the term to be served is the aggregate of the consecutive terms
imposed, except that the aggregate term to be served shall not exceed
eighteen months.***

Appeliant therefore seeks a rule of law that other rules of statutory construction

must be applied before the rule of lenity is triggered. When the other rules of statutory




construction are applied to R.C. 2929 .41, there is no basis for a finding of ambiguity
and no basis for application of the rule of lenity in defendant's favor. Rather, the statute
permits imposition of consecutive sentences for a felony and misdemeanor "when the
trial court specifies," and the certified question should be answered in the affirmative.

STATEMENT OF THE CASE AND RELEVANT FACTS

On February 14, 2013, in Lucas County C.P. Case No. 2013-1275, Walter Polus
was indicted on two charges of receiving stolen property in violation of R.C. 2913.51 (A)
and (C), both felonies of the fifth degree. Polus ultimately entered a plea of guilty to
two charges of receiving stolen property, one a felony of the fifth degree and the other a
misdemeanor of the first degree. Polus was sentenced to serve a term of 11 months in
prison for the felony charge and a term of 6 months at the Corrections Center of
Northwest Ohio as to the misdemeanor charge, to be served consecutively.

On March 19, 2013, in Case No. 2013-1430, Polus was indicted on three counts
of burglary in violation of R.C. 2911.12(A)(1) and (D), all felonies of the second degree.
Polus resolved the charges by entering a plea pursuant to North Carolina v. Alford to
two counts of receiving stolen property in violation of R.C. 2913.51(A) and (C), both
felonies of the fifth degree. Polus was sentenced to a term of 11 months in prison as to
each count, to be served consecutively to each other and to the sentences in Case No.
CR13-1275.

Polus appealed, and the Sixth Appellate District reversed on grounds that the

trial court erred in ordering a misdemeanor sentence to be served consecutive fo a




felony sentence pursuant to R.C. 2929.41. However, the Sixth District certified that a
conflict existed between its holding and the holdings of other districts as to the issue

Whether a trial court may impose consecutive sentences for felony and
misdemeanor convictions under R.C. 2929.41(B)(1).

STATEMENT OF FACTS

The charges in Case No. 2013-1430 arose from incidents at two different homes
in Lucas County. Between February 2nd at 11 p.m. and Feburary 3rd at 8 a.m.,
someone entered the home of Nick and Marcia Styacich in Waterville Township through
an unlocked garage door. The Styaciches kept wallets and purses on their kitchen
table. The next morning, Polus attempted to cash a paycheck belonging to Nick
Styacich at a bank, where he was recorded by the bank's camera. Police then
executed a search warrant at the defendant's residence, where they found Ms.
Styacich's brown Coach purse. (Tr. May 14, 2013 at pp. 32-33.)

On February 4, 2013, Bill Haun awoke at his home in Waterville Township
when his dogs began barking. He saw a car pulling out of his driveway. Haun realized
that between midnight and 12:15 in the morning, tools had been taken from his
attached garage and that his wallet and his girlfriend's purse were both taken from the
kitchen table. About 30 to 45 minutes later, Polus was captured by a bank's
surveillance camera using Haun's girlfriend's debit card. Police also recovered two of
Haun's chainsaws from Polus. (Tr. May 14, 2013 at pp. 35-36.)

The charges in Case No. 13-1275 also related to two separate incidents. Two
individuals reported to the Lucas County Sheriff's office that power tools were removed

from storage sheds on their properties. When those tools were advertised for sale on a




website, the sheriff arranged to meet the seller, who proved to be Polus. During his
plea hearing, Polus admitted he bought power tools for a low price from a stranger on a
couple occasions, and that he knew or had reasonable cause 1o believe the toolé were
obtained through a theft offense. (Tr. at pp. 33-34, 40, 44, 47, 50-51.)

ARGUMENT

CERTIFIED QUESTION: Whether a trial court may impose consecutive sentences
for felony and misdemeanor convictions under R.C. 2929.41(B)(1).

The question certified for this court's decision is a question of statutory
interpretation. A de novo standard of review applies. State v. Consilio, 114 Ohio St. 3d

295, 2007-Ohio-4163, 871 N.E.2d 1167, {[8.

First Proposition of Law: The rule of lenity applies only after a statute remains
ambiguous despite application of other rules of construction.

Ohio courts and federal courts have both recognized that application of the rule
of lenity "is reserved for those situations in which a reasonable doubt persists about a
statute's intended scope even after resort to the language, structure, legislative history,
and motivating policies of the statute." Stafe v. Hess, 2d Dist. No. 25144, 2013-Ohio-
10, 1118, citing United States v. Warren, 149 F.3d 825, 828 (8th Cir.1998). Accord
State v. Willlams, 8th Dist. No. 98261, 2013-Ohio-1026, 122; and Unifed States v.
Harrell, 637 F.3d 1008, 1012 (9th Cir.Wash.2011).

As the United States Supreme Court has stated, "we have always reserved lenity
for those situations in which a reasonable doubt persists about a statute's intended
scope even after resort to the "language and structure, legislative history, and

motivating policies" of the statute. Moskal v. United States, 498 U.S. 103, 108, 112




L.Ed.2d 449, 111 8, Ct. 461 (1980), quoting Bifulco v. United States, 447 U.S. 381,
387, 65 L.Ed.2d 205, 100 S.Ct. 2247 (1980). "The touchstone of the rule of lenity is
statutory ambiguity,” so "[t]he rule comes into operation at the end of the process of
construing what Congress has expressed|] and applies only when, after consulting
traditional canons of statutory construction, we are left with an ambiguous statute.”
Burgess v. United States, 553 U.S.124, 128 S.Ct. 1572, 1580, 170 L.Ed.2d 478 (2008)
(citations, quotation marks, and editorial marks omitted).

Application of the traditional canons of statutory construction would have resulted
in resolution of the perceived ambiguity in R.C. 2929.41. Such a reading is consistent
with the recognized statutory intent of the legislation, as amended by 2011 Am.H.B. No.
86, effective September 30, 2011. That reading also has the advantage of giving effect
to all provisions in the statute and avoiding the absurdity of two conflicting provisions.

A. Application of the scrivener's error doctrine resolves the apparent
conflict in R.C. 2929.41.

Ohio's courts have refused to apply the precise wording of a statute when the
statute contains an obvious error inconsistent with legislative intent. Several decisions,
for example, recognize that a previous version of R.C. 2929.41 referred to R.C.
2929.14(E) when the obvious intent was to permit consecutive sentences to be
imposed pursuant to R.C. 2929,14(C). See, e.g., Williams, supra, 2013-Ohio-1026,
1114; State v. Simpson, 2nd Dist. No. 25202, 2013-Ohio-1695, §9-10; Stafe v. Hess,
supra, 2013-Ohio-10, 1[13; State v. White, 5th Dist. No. 12-CA-00018, 2013-Chio-2058,

132; State v. Simonoski, 8th Dist. No. 98496, 2013-Ohio-1031, 8.




The scrivener's error doctrine has been frequently applied to correct words used
within a statute. United States v. Scheer, 729 F.2d 164, 169 (2d Cir,1984) (correcting
erroneous use of the word "request,” instead of "receipt"); Trinity Outdoor, L.L.C. v. City
of Woodstock, N.D.Ga. No. 1:02-CV-2846-CAP, 2004 U.S. Dist. LEXIS 30088, 32-34
(N.D.Ga.Mar. 8, 2004) (correcting incorrect phrase "non-conforming message" to
“noncommercial message"); Bohac v. Dep't of Agric., 239 F.3d 1334, 1338-39
(Fed.Cir.2001) (correcting reference to "consequential changes” to "consequential
damages"); United Stafes v. Pabon-Cruz, 391 F.3d 86, 98 (2nd Cir.2004). The
scrivener's error rule has also been relied upon to correct misplaced punctuation marks.
See, e.g., U.S. Nat'i Bank v. Indep. Iné. Agents of Am., Inc., 508 U.S. 439, 462, 113
S.Ct. 2173, 124 L.Ed.2d 402 (1993). Surplus language may also be stricken as
scrivener's error. See, e.g., United States v. Colon-Ortiz, 866 F.2d 6, 10 (1st Cir. 1989)
(striking additional phrase "or both" from a statute as "an inadvertent drafting error").

And importantly, the doctrine is applied to cor!rect incorrect statutory cross-
references to subsections of the act. See United States v. Coatoam, 245 F.3d 553, 557
(6th Cir.2001); King v. Hous. Auth., 670 F.2d 952, 954, n.4 (11th Cir.1982).

One court has summarized the circumstances in which application of the
scrivener's error rule is appropriate. See In re Sorrefl, 359 B.R. 167, 174-175
(Bankr.S.D.Ohio 2007). "First, the plain meaning of the statute under consideration
must lack any rational purpose--not just what Congress may have intended, but any
plausible congressional purpose.” /d., quoting Holloway v. United States, 526 U.S. 1, 19

n. 2, 119 S.Ct. 966, 143 L.Ed.2d 1 (1999) (Scalia, J., dissenting). Second, the "intended



meaning to be used must be obvious." Id., quoting United States v. X-Citement Video,
Inc., 513 U.S. 64, 82, 115 S.Ct. 464, 130 L.Ed.2d 372 (Scalia, J., dissenting) (1994).

Both circumstances are met in this case. First, giving effect to the statute as
written will result in a contradiction. Both provisions (A) and (B)(1) cannot be given
effect as written, and there can be no rational purpose for such a contradiction.
Second, the intended meaning of the statute is obvious. The General Assembly
included a specific provision permitting the trial court to order a misdemeanor sentence
to be served consecutively with any other sentence.

B. Application of the scrivener's error rule is consistent with the
recognized legislative intent of H.B. 86.

The Sixth District's decision detailed the invalidation of R.C. 2929.41(A) by State
v. Foster, 109 Ohio St.3d 1, 2006-Chio-856, 845 N.E.2d 470, after which the United
States Supreme Court held that legislatures could constitutionally permit judicial
factfinding in the imposition of consecutive sentences. See Oregon v. fce, 555 U.S.
160, 129 S.Ct. 711, 172 L.Ed.2d 517 (2009). The General Assembly responded to /ce
by reviving provision (A) in 2011 Am.H.B. No. 86, effective September 30, 2011. Polus,
110-12.

The Sixth District stated that the legislative intent of H.B. 86 was "to vest trial
judges with discretion in fashioning appropriate criminal sentences." The court
recognized "no reason that the tri-al courts should have any less discretion when
imposing sentences for offenders who commit both felonies and misdemeanors." Polus
at {[15. Application of the scrivener's error rule to read "(B)(3)" as "(B)" in division (A)

gives effect to this recognized legislative intent, fulfilling the paramount concern of




statutory interpretation. State v. S8.R., 63 Ohio St.3d 590, 595, 589 N.E.2d 1319 (1992).

C. Application of the scrivener's error rule gives effect to all
provisions of the statute and precludes absurdity.

R.C. 2929.41(B)(1) clearly permits a court to order a misdemeanor sentence to
run consecutively to any other prison term "when the trial court specifies that it is to be
served consecutively." Only by reading the reference to "division (B)(3)" as "division
(B)" may effect be given to both divisions (A) and (B) of R.C. 2929.41.

A recognized goal of statutory construction is to give effect to "every word,
phrase, sentence, and part of the statute." State ex rel. Cama v. Teays Valley Local
School Dist, Bd. of Edn., 131 Ohio St.3d 478, 2012-Ohio-1484, 967 N.E.2d 193, {/18.
Accord State v. Chandler, 109 Ohio St.3d 223, 2006-Ohio-2285, 846 N.E.2d 1234, 1|8
("We must give effect to all the provisions, including the penalty for the specific crime.").
Generally, courts must avoid statutory interpretations that render any part of a statute
"surplusage or nugatory.™ State v. Ryan, 8th Dist. No. 98005, 2012-Ohio-5070, 980
N.E.2d 553, 15.

If the statute's reference to "(B)(3)" in division (A) is not read as "(B)," the statute
prohibits in one division the very action that it permits in the next division. Such a
contradiction between two divisions of the same section is an absurd result, and Ohio
courts disfavor absurd interpretations of statutes. See Stafe v. Brodie, 165 QOhio
App.3d 668, 847 N.E.2d 1268, 2006-Ohio-982, §[23-26. Accord Yates v. Hendon, 541
U.S. 1, 17-18, 124 S.Ct. 1330, 158 L.Ed.2d 40 (2004) (avoiding "absurd results” by
refusing to adopt a reading of ERISA that would result in "intolerable conflict" between

separate titles of the Act).




CONCLUSION

The analysis adopted by the Sixth District allows the rule of lenity to trump all
other statutory construction principles. The logical extension of that analysis is that
other principles of statutory construction will never apply in the interpretation of a
criminal statute. Rather, any ambiguity will be construed against the prosecution before
other rules of construction, even when--as here--the result is an absurd contradiction or
a meaningless statutory provision. The State therefore respectfully requests that the
court answer the certified question in the affirmative and reverse the Sixth Appellate
District's decision.

Respectfully submitted,

JULIA R. BATES, PROSECUTING ATTORNEY
LUCAS COUNTY, OHIO

By: j%/ W
Evy M. Sarrett, #0062485
Assistant Prosecuting Attorney

CERTIFICATION

| certify that a copy of the foregoing was sent via ordinary U.S. Mail this A "/'H'\
day of October, 2014, to Tim A. Dugan, Groth & Associates, 416 N. Erie Street, Suite

100, Toledo, Ohio 43604, Counsel for Appellee, Walter Polus.

/{i’

“EvyM. Jarrétt, #0062485
Assistant Prosecuting Attorney
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JULIA R. BATES, PROSECUTING ATTORNEY

LUCAS COUNTY, OHIO

By: Evy M. Jarrett, #0062485
Assistant Prosecuting Attorney
Lucas County Prosecutor's Office
711 Adams Street, 2" Floor
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JUNZ h 2014

CLERK 0¥ ooynT
-SUPREME COURT OF OHI0

GLERK OF GOURT
SUPREME COURT OF OHID

Tim Dugan, #0082115
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Plaintiff-Appellant, the State of Ohio, pursuant o S. Ct. Prac. Rules 5.03 and
8.01, hereby gives notice of a certified-conflict. On May 30, 2014, the Sixth Appellate
District Court found that its holding in this case conflicted with the holdings of the Fifth
District and the Eighth District on the same question and certified the following question
for determination by this Court:

“Whether a trial court may impose consecutive sentences for felony and
misdemeanor convictions under R.C. 2929, 41(B)(1).”

State v. Polus, 68" Dist. Nos, L-13-1119, L-13-1120, 2014-Ohijo-2321, f[18.

Attached to this notice are;

1. A copy of the certifying court's apinion, State v. Polus, 6™ Dist. Nos. L-13-
1119, L-13-1120, 2014-Ohio-2321, attached as Exhibit A;

2. A copy of the Court of Appeals order certifying a conflict, specifically, State v.
Polus, 8" Dist. Nos. L-13-1119, L-13-1 120, 2014-Ohio-2321, at {18, attached
as Exhibit B; and

3. Copies of the conflicting Court opinions, State v. Vanmeter, 5" Dist. No.
2011-0032, 2011-Ohio-6110; State v. Vamey, 5™ Dist. No. 13 CA 00002,
2014-Ohio-193; and State v. Barker, 8" Dist. No. 99320, 2013-Ohio-4038,

attached as Exhibits C, D and E, respectively.

Respectfully submitted,

JULIA R. BATES, PROSECUTING ATTORNEY
LUCAS COUNTY, OHIO

By: jﬁw
Evy M, darrett, #0062485

Assistant Prosecuting Attorney
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CERTIFICATION
This is to certify that a copy of the foregoing was sent via ordinary U.S, Mail this

2 2 ’M"‘day of _  June . 2014, to Tim A. Dugan, Groth & Associates, 416

N. Erie Street, Suite 100, Toledo, Ohio 43604, Attorney for Defendant-Appeliee.

Respectfully submitted,

JULIA R, BATES, PROSECUTING ATTORNEY
LUCAS COUNTY, OHIO

By:

. Jarrett, #0062485
Assistant Prosecuting Attorney
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

LUCAS COUNTY
State of Ohio Court of Appeals Nos. L-13-1119
L-13-1120
Appellee
Trial Court Nos, CR0201301430

v, CR0201301275
Walter Polus DECISION AND JUDGMENT

Appellant Decided: MAY 802018
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Julia R, Bates, Lucas County Prosecuting Attorney, and
Brad A. Smith, Assistant Prosecuting Attorney, for appellce,

Tim A. Dugan, for appellant.

RN
JENSEN, J

{ 1} Following his convictions on two counts of receiving stolen property,

""defendant-appellant, Walter Polus, appeals the sentences imposed by the Lucas County

Court of Common Pleas on June 3, 2013. For the reasons that follow, we find Polus’

assignment of error well-taken and reverse the trial court’s judgment.
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WAY 8 0.2014
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L. Background

{112} In Lucas County case No, CR0201301275 (“case No. CR13-1275"), Polus
was charged with two counts of receiving st-olen property, violations of R.C. 2913.51(A)
and (C), fifth degree felonies, after selling allegedly stolen items to an undercover police
officer. In a separate case, Lucas County case No. CR0201301430 (“case No. CR13-
1430™), Polus was indicted and charged under R.C. 2911.12(AX1) and (D) with three
counts of burglary, all second-degree felonies, in connection with break-ins at several
homes. Two édditional counts were added by information charging Polus with receiving
stolen property, violations of R.C. 2913.51(A) and (C), both fifth-degree felonies.

{113} Polus agreed to enter a plea of guilty to the recciving stolen property charges
in case No, CR13-1275 in exchange for the state’s agreement (1) to dismiss the three
burglary charges in case No. CR13-1430 and (2) to amend the second receiving stolen
property charge to a first-degree misdemeanor. He entered guilty pleas under North
Carolina v. Alford 10 the two receiving stolen property charges in case No. CR13-1430).
The trial court accepted his pleas. |

{94} In case No. CR13-1275, the court sentenced Polus to 11 mt;nths’
incarceration on the felony charge and six months’ incarceration on the misdemeanor
charge, to be served consecutively. In case No, CR13-1430, it sentenced _him to 11
months’ incarceration on each charge, The court ordered the sentences in case No.,

CR13-1430 to be served consecutively to each other and to the sentences in case No,

CR13-1275.
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{1 5} Polus now appeals the sentences imposed in case No, CR13-1275, assigning
the following error for our review:

| The Trial Court’s sentence was contrary to law,
In connection with that assignment of error, Polus asks us to consider two issues:

Is the Trial Court's sentence contrary {o law when it sentences a

Defendant to a jail term for a misdemeanor, and runs that sentence

consecutive to a felony prison term, contrary to what R.C. §2929,41(A)

says?

Is the Trial Court’s sentence contrary to law when the Trial Court
sentences a Defendant to six months when the maximum sentence
permitted is one hundred eighty days?
II. Law and Analysis

{4 6} The first issue posed by Polus is whether under R.C, 2929.41(A) the trial
court was prohibited from ordering him to serve felony and misdemeanor sentences of
incarceration consecutively. Polus argues that under R.C, 2929.41(A), the court was
requirced to order concurrent sentences uniess the circumstances de.scribed in (B)(3)
applied. R.C. 2929.41 provides, in pertinent part:

| (A) Except as provided in division (B) of this section, division (Cyof
section 2929,14, or division (D) or (E) of section 2971.03 of the Revised
Code, a prison term, jail term, or sentence of imprisonment shall be served

concurrently with any other prison term, jail term, or sentence of




imprisonment imposed by a court of this state, another state, or the United
States. Except as provided in division (B)3) of this section, a jail term or
sentence of imprisonment for misdemeanor shall be served concurrently
with a prison term or sentence of imprisonment for felony served in a state
or federal correctional institution.

BX(1) A jail te;r'm or sentence of imprisonment for a misdemeanor
shall be served consecutively to any other prison term, jail term, or
sentence of imprisonment when the trial court specifies that it is to be
served consecutively or when it is imposed for a misdemeanor violation of
section 2907.322 , 2921,34 , or 2923.131 of the Revised Code.

* %ok

(3) A jail term or sentence of imprisonment imposed for a

- misdemeanor violation of section 4510.1 1,4510.14, 4510.16, 4510.21, or

4511.19 of the Revised Code shall be served consecutively to a prison term
that is imposed for a felony violation of section 2903.06, 2903.07, 2903.08,
or 4511.19 of the Revised Code or a felony violation of section 2903.04 of
the Revised Code involving the operation of a motor vehicle by the
offender and that is served in a state correctional institution when the tria)

court specifies that it is to be served consecutively, * * * (Emphasis added.)

{1 7} There is no dispute that (B)(3) is inapplicable here. The question is whether

provision (B)(1) vests the trial court with authority to impose consecutive sentences
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despite the language in provision (A) which would appear to prohibit consecutive
sentences for a felony and misdemeanor unless provision (B)(3) applies. Polus airgﬁés
that (A) and (B)(1) contradict one another, thereby creating an ambiguity which must be
construed against the state under R.C, 290 1.04(A). The state argues simply that (B)(1)
authorizes the court to impose consecutive sentences,

{4 8} The treatment of R.C. 2929.41 has evolved as it applies to the authority of a
trial judge té sentence an offender to consecutive terms of imprisonment for
misdemeanor and felony convictions, Before the Ohio Supreme Court decided State v.
Foster,109 Ohio St.3d 1, 2006-Ohio-856, 845 N.E.2d 470, on February 27, 2006, most
courts—including this court—interpreted R.C. 2929.41 as prohibiting the imposition of
consecutive sentences. In State v. Perry, 6th Dist. Wood No. WD-9%-026, 2000 WL
125807 (Feb. 4, 2000), when faced with the same question, we explained as follows:

R.C. 2929.41(A) clearly prohibits [a court from imposing

consecutive sentences for felony and misdemeanor convictions]. R.C,

2929.41(B) does, however, create an ambiguity with respect to the issue, In

a criminal context ambiguities in sentencing statutes must be strictly

construed against the state. R.C. 2901.04. /d. at * 1.

{919} We considered the issue again in Stute v. Garrett, 6th Dist. Erie No, E-02-
015, 2003-Ohio-5185. We recognized that “[a]s to the issue of [a] misdemeanor sentence
being served consecutively to [a] felony sentencef], the Supreme Court of Ohio has held

that R.C, 2929.41(A) requires that a sentence imposed for a misdemeanor conviction
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must be served concurrently with any felony sentence.” Id. at 27, citing State v. Butts,

58 Ohio St.3d 250, 569 N.E.2d 885 (1991)." See also S’ta:e v. Elchert, 3d Dist. Seneca '

No. 1-04-42, 2005-Ohio-2250, § 9 (“[T1he trial court’s order that Elchert’s misdemeanor
sentence run consecutively to the felony prison sentence is error.”); State v, McCauley,

8th Dist. Cuyahoga No. 86946, 2006-Ohio-4587, 18 ("R.C. 2929.41(A) clearly states

that a misdemeanor sentence of imprisonment must run concurrently with a sentence of
imprisonment for a felony.”); State v, Gatewood, 1st Dist. Hamilton No, C-000157, 2000
WL 1867374, * 9 (Dec. 22, 2000).

{110} After Perry and Garrett, the Ohio Supreme Court decided Foster. In that
decision, the court excised prm./ision (A) from R.C. 2929.41, holding that it was
unconstitutional because it required the trial judge to make findings of facts not proven to
a jury beyond a reasonable doubt before imposing consecutive sentences, While
provision (A) was excised, the remainder of the statute remained intact. Foster at
paragraph three of the syllabus.

{1 11} With provision (A) excised from the statute, courts presented with the

question of the propricty of imposing consccutive sentences for misdemeanors and

Fwe acknowledge that the version of R.C. 2929 41(A) that existed at the time we
decided Perry provided: “In any case, a sentence of imprisonment for misdemeanor shall
be served concurrently with a sentence of imprisonment for felony served in a state or
federal correctional institution.” It was revised effective May 17, 2000, to state “Except
as provided in division (B)(2) of this section, a sentence of imprisonment for
misdemeanor shall be served concurrently with a prison term or sentence of
imprisonment for felony served in a state or federal correctional institution.” It appears
that the revisions to the statute did not change our interpretation given our holding in
Garrett.



felonies reached a different conclusion. In State v. Hughley, 8th Dist. Cuyahoga No,
92588, 93070, 2009-Ohio-5824, Y 12, for instance, the court held that because Foster
excised provision (A) from R.C, 292941, “post-Foster, * * * R.C. 2929.41(B)X1)
authorizes a trial court to order a misdemeanor sentence to be served consecutively to a
felony sentence.” See also State v, Walters, Gth Dis.t. Lucas No. [.-08-1238, 2009-Ohio-
| 3198, 130-31; State v. Trainer, 2d Dist. Champagne No. 08-CA-04, 2009-Ohio-906,

1 13; State v. Farley, 5th Dist. Ashland No. 11-COA-042, 2012-Ohio-3620, § 30-34;
State v. Stevens, 10th Dist, Franklin No. 10AP-207 and 208, 2010-Ohio-4747, § 2-4.

{112} Approximately three years after Foster, the United States Supreme Court
decided Oregon v. lce, 555 U.S. 160, 129 S.Ct. 711, 172 L.Ed.2d 517 (2009). In Jce, the
court concluded that states are not prohibited from assi gning to judges the findings of fact
necessary to the imposition of consecutive sentences. /d. at (a) of the syllabus. In _
response, the Ohio legislature revived provision (A) of R.C. 2929.41 via 2011 AmH.B,
No. 86 (“H.B. 86™), which became effective on September 30, 2011. ‘Since then, two
appellate districts have been presented with the issuc poscd by Polus. The Fifth District
Court of Appeals is one of them.

{113} The Fifth District has twice decided the issue and without resolving the
conflict in the language in R.C. 2929.41(A) and (B)(1), it concluded that “a trial court is
authorized to ﬁmke a misdemeanor jail sentence consecutive to a felony prison sentence.”
State v. Vanmetér, 5th Dist. Fairfield No, 2011-0032, 2011-Ohio-61 10, 924, See aiso

State v. Varney, 5th Dist. Perry No. 13 CA 00002, 2014-Ohio-193, 4 21 (“Pursuant to
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R.C. § 2929.41(B)(1), we find that the trial court had the authority to specify that the
misdemeanor and felony sentences herein run consecutively.™); State v. Farley, 5th Dist,
Ashland No. 11-COA-042, 2012-Ohio-3620, § 30-34.2

{{ 14} The Eighth District held similarly in State v. Barker, 8th Dist, Cuyahoga
No., 9-9320, 2013-Ohio-4038, ¥ 18-22, however, the issue was presented less directly.
There the trial court sentenced the defendant in connection with his convictions for two
felonies and one misdemeanor, It ordered the two felony sentences to run consecutively
and with respect to the misdemeanor conviction, the trial court sentenced defendant to
“time served” instead of crediting the days he had already spent in jail against his felony
sentences. The effect of this was that defendant would serve a misdemeanor sentence
consecutive to his felony sentences. The court of appeals affirmed and in reaching its
conclusion, the court relied on Hughley, which, as explained above, was decided after
Foster but before H.B. 86 took effect.

{9 15} We believe that the legislature, through H.B, 86, has evidencc_:d its intent to
vest trial judges with discretion in fashioning appropriate criminal sentences. To that
cnd, we see no reason that the trial courts should have any less discretion when imposing
séntences for offenders who commit both felonies and misdemeanors. But because H.B.
86 revived the provisioﬁ of the statute that Fosrer excised, we belicve that pre-Foster

precedent must be applied. Consistent with Perry, 6th Dist. Wood No. WD-99-026,

?The Fifth District’s decision and reasoning in Farley suggests to us that the court did
not take into account that R.C. 2929.41(A) had been revived by H.B. 86.




2000 WL 125807 and Garrerr, 6th Dist. Erie No, E-02-015, 2003-Chio-5185, we,
'therefore, hold that the ambiguity created by provisions (A) and (B)(1) of R.C, 2929.4}
must be construed against t'he state and that the trial court should have ordered that Polus®
felony and misdemeanor sentences be served c:cmcurmnt!‘y.3 We further find that our
decision is in conflict with the Fifth District’s decision in ¥anmeter and Varney and the
Eighth District’s decision in Barker.

{1 16} Article IV, Section 3(B)(4) of the Ohio Constitution states that “Twhenever
the judges of a court of appeals find that a judgment upon which they have agreed is in
conflict with # Jjudgment pronounced upon the same ﬁuestion by any other court of
appeals of the state, the judges shall ce;'tify the record of the case to the supreme court for
review and final determination.”

{9117} In order to qualify for certification to the Supreme Court of Ohio pursuant
to Section 3(B)(4), Article IV of the Ohio Constitution, a case must meet the following
three conditions:

First, the certifying court must find that its judgment is in conflict
with the judgment of a court of appeals of another district and the asserted

conflict must be “upon the same question.” Second, the alleged conflict

3 It is worth noting that in Stare v. Leach, infra, discussed below, the appellant appealed a -
sentence where the court ordered him to serve a term of incarceration “in prison” for a
misdemeanor offense. Although the appellant did not present the issue of the court's
authority to impose consecutive sentences for felony and misdemeanor convictions, the
state noted in its brief that the trial court had authority to order consecutive sentences
under R.C. 2929.41(B). As it was not pertinent to the issue appealed, we did not address
that contention,

1m



must be on a rule of law-not facts. Third, the journal entry or opinion of the

certifying court must clearly set forth the rule of law which the certifying

court contends is in coﬁﬂict with the judgment on the same question by

other district courts of appeals. Whitelock v. Gilbane Bldg. Co., 66 Ohio

St.3d 594, 596, 613 N.E.2d 1032 (1993),

{118} We find that our holding today is in conflict with the Fifth District Court of
Appeals’ decisions in State v. Vanmeter, 5th Dist, Fairfield No. 2011-0032, 2011-Ohio-
6110 and State v. Varney, 5th Dist, Perry No. 13 CA 00002, 2014-Ohio-193. It is also in
conflict with the Eighth District’s decision in State v. Barker, 8th Dist. Cuyahoga No.
99320, 2013-Ohio-4038. Accordingly we certify the record in this case for review and
final determination to the Supreme Court of Ohio on the following issue:

Whether a trial court may impose consecutive sentences for felony

and misdemeanor convictions under R.C. 2929.41(B)(1).

{11 19} The parties are directed to S.Ct.Prac.R. 5.03 and S,Ct.Prac.R. 8.01 for
guidance,

{4 20} We now turn to the second argument raised by Polus in this appeal, Under
R.C. 2929.24(A)(1), a trial court may impose a jail sentence o'f not more than 180 days
for an offense constituting a first-degree misdemeanor. The trial court sentenced Polus to
six months’ incarceration—in excess of the 180 days permitted under the statute. See,
e.g., State v. Pigrce, 4th Dist. Meigs No, 10CA 10, 2011-Ohio-5353, 49 10 (recognizing

that “six months is not the same as one hundred eighty days because each month has a

1n
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different number of days.”); see also State v. Pippen, 4th Dist. Scioto No. 12CA3526,
2013-Ohio-2239, 9 20,

{1 21} The state does not appear to disagree that the sentence should have been
*“180 days™ instead of “six months.” The disagreement between Polus and the state is
whether the matter should be remanded to the lower court for resentencing or whether
this court should simply correct the sentence under App.R. 12(B).

{1122} Polus argues that remand is necessary. He cites Pierce. In that case, the
Fourth District vacated the sentence and remanded the matter to the trial court for
resentencing. The state cites our decision in State v. Leach, 6th Dist. Lucas No. L-09-
1327, 2011-Ohio-866, where rather than remanding the matter to the trial court for
resentencing, we corrected a judgment entry under the authority of App.R. 12(B) in order
to clarify that the term of the defendant’s sentence was to be served “in jail” as opposed \
1o “in prison."

{123} Because a term of 6 months exceeds 180 days, we can reasonably assume
that the trial court intended to impose the maximum sentence permitted under R.C,
2929.24(A)(1). Thus, under the circumsténccs of this case, where the trial court’s intent
i$ clear, it is appropriate and is in the interest of judicial economy for us simply to modify
the judgment entry in case No. CR13-1275 to substitute “180 days” for “six months.” In
light of our ruling on the first issue raised by Polus, we must also modify the judgment
entry insofar as it imposes consecutive sentences for Polus’ felony and misdemeanor

convictions. The entry should now read:

10
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It.is ORDERED that defendant serve a term of 11 months in prison

as (o count I and serve a term of 180 days in the Corrections Center of

Northwest Ohio as to count 2. The sentences imposed in count 1 and count

2 are ordered served concurrently to each other. * * *

lIi. Conclusion

{11 24} We find that Polus was improperly ordercd to serve consecutive sentences
for his felony and misdemeanor convictions. Insofar as our decision is in conflict with
the Fifth and Eighth District Courts of Appeals, we certify the conflict to the Ohio
Supreme Court. We also find that Polus was improperly sentenced to a 6-month sentence
instead of a 180-day sentence. We, therefore, reverse the trial court’s judgment and
modify the June 3, 2013 judgment of the Lucas County Court of Common Pleas as

specificd abave, The costs of this appeal are assessed to the state pursuant to App.R. 24.

Judgment reversed.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27,
See also 6th Dist.Loc.App.R. 4.

12. _ 1p




State v, Polus
C.A.No.L-13-1119

Arlene Singer, J.

Stephen A. Yarbrough. P.J.

James D. Jensen, J.
CONCUR.

Mo
/ ymg

This decision is subject to further editing by the Supreme Court of
Ohio’s Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh,us/rod/newpdf/7source=6,
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STATE OF OH1Q, Plaintiff-Appeliee -vs- ANDREW ). VANMETER, Defendant-Appellant
Case No. 2011-CA-0032 |
COURT OF APPEALS OF OHIO, FIFTH APPELLATE DISTRICT, FAIRFIELD COUNTY
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November 21, 2011, DATE OF JUDGMENT ENTRY

PRIOR HISTORY: [**1]

CHARACTER OF PROCEEDING: Criminal appeal from the Fairfield County Court of Common
Pleas, Case No. 2006-CR-0197.

DISPOSITION: Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant challenged a decision fram the Fairfield County Court
of Common Pleas, Qhio, which revoked his community control following judicial release and
re-imposed his sentence,

OVERVIEW!: Defendant entered a gulity plea to several offenses. The felony and
misdemeanors were ordered to be served consecutively to each other. Defendant did not file
a notlice of appeal from this judgment entry. Defendant was granted judicial release and
placed on community control for 5 years, Later, the State flled a motion seeking to revoke
defendant's community control. The trial court granted the motion and imposed the balance
of defendant's sentence. An appeal followed with defendant arguing that the trial court failed
to give him the proper amount of credit for the time served on his misdemeanor conviction.
In affirming, the appeliate court noted that defendant falled to challenge the trial court's
original failure to run his misdemeanor conviction concurrently with his felony sentence or
the trial court's statement that the jail time credit was to be granted against his jail
sentence, The trial court was authorized to make a misdemeanor jail sentence consecutive to
a felony prison sentence, pursuant to R.C, 2929.41(B){1). The trial court here specifically
ordered that the sentence were to be served consecutively by agreement of the parties.

OUTCOME: The judgment was affirmed.

CORE TERMS: sentence, misdemeanor, offender, prison sentence, jail, jail sentence, felony,
revoke, original sentences, felony charges, felony sentence, misdemeanor convictions, jail
time, served consecutively, abduction, eligible, prison, probable cause, plea agreement,
assignment of error, domestic violence, served consecutive, concurrently, consecutive,
completion, sentenced, revocation hearing, sentence of imprisonment, parties agreed, prison
term

LEXISNEXIS(R) HEADNOTES

Criminal Law & Procedure > Sentencing > Alternatives > General Overview

Criminal Law 8 Procedure > Sentencing > Alternatives > Probation > General Overview
HN1IFZThe rules dealing with a violatlon of an original sentence of community control (R.C.
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2926.15) should not be confused with the sections of the Ohio Revised Code
regarding early judicial release (R.C. 2929.20) even though the language of R.C.
2929,.20(1) contains the term "communlity control” in reference to the status of an
offender when granted early judicial release,

Criminal Law & Procedure > Sentencing > Alternatives > General QOverview

Criminal Law & Procedure > Sentencing > Alternatives > Probation > Conditions

HN?}R C. 2929,15(B) only applies to offenders who were inltially sentenced to
community control sanctions and permits a trial court to newly impose a prison term
upon an offender who later violates the community control sanctions. In contrast,
an offender who has been granted early judicial release has already been ordered to
serve a term of incarceration as part of the original sentence but, upon motion by
the "eligible offender," Is released early from prisen. If a trial court chooses to grant
early judicial release to an eligible offender, R.C, 2929,20(1) conditionally reduces
the aiready imposed term of incarceration, and the trial court is required to place
the eligible offender under appropriate community control sanctions and conditions,
The result is that the eligible offender's original prison sentence is then conditionally
reduced until the offender either successfully completes the mandatory conditions of
community control or violates the conditions of community control. When an
offender violates his community control requirements, the trial court may re-impose
the original prison sentence and require the offender to serve the balance remaining
on the ariginal term.

Criminal Law & Procedure > Criminal Offenses > Classifications > Misdemeanors

Criminal Law & Procedure > Sentencing > Consecutive Sentences
HN3% See R.C. 2929.41(B)(1).

COUNSEL: For Plaintiff-Appellee: GREG MARX, Fairfield County Prosecutor, Lancaster, OH.

For Defendant-Appellant: SCOTT P. WOOQD, DAGGER, JOHNSTON, MILLER, OGILVIE &
HAMPTON, Lancaster, OH.

JUDGES: Hon. W, Scott Gwin, P.J., Hon. John W. Wise, )., Hon. Patricia A, Delaney, ), Wise, ).,
and Delaney, J., concur,

OPINION BY: W. Scott Gwin

OPINION

Gwin, P.J,

[*P1] Defendant-appellant, Andrew J. Vanmeter, appeals the June 10, 2011 judgment entry
of the Fairfield County Court of Common Pleas that revoked his community control following
judicial release and re-imposed his sentence, Plaintiff-appellee is the State of Ohio.

~ STATEMENT OF THE FACTS AND CASE!

FOOTNOTES

1 A Statement of the Facts underlying Appellant's original conviction is unnecessary to our
disposition of this appeal. Any facts needed to clarify the issues addressed in Appellant's
assignment of error shall be contained therein.

1t

https://www.lexis.com/research/retrieve?_m=f21cb16be9bdd8ct b65b207acd7da3bf& brow... 6/4/2014




Get a Document - by Citation - 2011-Ohio-6110 Page 3 of 6

R,

[*P2] On May 26, 2006, appetlant was indicted on two counts of kidnapping, one count of

abduction, one count of rape, all felony charges, and one count of domestic violence, a first-
degree misdemeanor,

[*P3] As part of the negotiated plea agreement, the State [**2] dismissed Counts 1, 2, and
4 when appellant pled guilty to Counts 3 and 5, with a joint recommendation for a total

sentence of 4 1/2 years. The parties jointly agreed to a prison sentence of 4 years on Count 3,
consecutive to a 6-month sentence on Count 5,

[*P4] On September 28, 2006, appellant entered gulity pleas and was convicted of one count
of abduction, in violation of R.C. 2905.02(A)(2), a felony of the third degree, and one count of
domestic violence, in violation of R.C, 2919.25(A), a misdemeanor of the first degree. The trial
court sentenced appellant to four years in prison on the felony abduction and six months in jail
on the misdemeanor domestic violence. The trial court ordered that the sentences be served
consacutive to each other. The trial court noted that appellant's sentence was a joint plea
agreement in accordance with Revised Code 2953.08(D). Further, the trial court noted that the
parties agreed that appellant would begin his jail sentence on the misdemeanor upon
completion of his prison sentence for the felony charge. {Judgment Entry of Sentence, October
5, 2006 at 3]. Appellant did not file an appeal from the October 5, 2006 Judgment Entry?

FOOTNOTES

2 The transcript from the [**3] original sentencing, which took place on September 28,
2006, was not made a part of the record for purposes of this appeal.

[*P5] Appellant was sent to a state penal institution and, by Judgment Entry filed December
10, 2007, appellant was granted judicial release and placed on community control for a period
of five years.

~ [*P6] On March 19, 2008, the appellant was sentenced to fifteen days in jail upon a
stipulation that he had violated the conditions of his community control.

[*P7] On March 30, 2010, the State filed a motion to revoke appellant’'s community control
sanctions citing a variety of alleged violations of conditions, A Probable Cause hearing was held
on April 1, 2010, and upon finding probable cause, the trial court scheduled a revocation
hearing for May 3, 2010. On April 30, 2010 appellant's trial counset filed a mation to continue
the revocation hearing, By Judgment Entry filted May 13, 2010, the trial court continued the
hearing to May 27, 2010,

[*P8] A hearing to revoke appellant community control sanctions took place on May 27,
2010. By Judgment Entry filed June 14, 2010 the trial court modified appellant’s community
contro! sanctions to include successful completion of the "EOCC program and [**4] follow all
recornmendations of that program..." The court noted In this Judgment Entry that the original
sentences had been ordered to be served consecutively. Appellant did not appeal the June 14,
2010 Judgment Entry of the trial court modifying the terms of his community control sanctions.

[¥P9] On March 31, 2011, the State filed a motion to revoke appeilant's community control
sanctions citing a variety of alleged violations of conditions, A Probable Cause hearing was held
on May 3, 2011, and upon finding probable cause, the trial court scheduled a revocation
hearing for June 6, 2011,

[*P10] On June 6, 2014, a hearing was held on the State's motion to revoke appellant’s

community control, At that hearing, appellant stipulated to the violations and requested the
trial court to allow appellant to remain on community control. Appellant also argued that if the

1u
https://www.lexis.com/research/retrieve?_m={21cb]6beSbdd8cl b65b207acd7da3bf& brow... 6/4/2014




Page 4 of 6

Get a Document - by Citation rg,(\)l 1-Ohio-6110 oo,

‘trial court were to order into execution the balance of his sentence, appellant should be given
credit for all time served toward the four-year sentence on the felony charge since the felony
sentence and misdemeanor sentence should have been ordered concurrently with each other,
The trial court took the matter under advisement,

[*P11] The trial court [**5] conducted the sentencing hearing on June 8, 201 1. The trial
court revoked appeliant's cornmunity control and imposed the balance of appellant's sentence.
During that hearing the trial court noted,

[*P12] "After reviewing the file, which is the written record in the case, considering the
statements made by everybody who spoke on June the 6th and applying the law, the court
finds, Mr. VanMeter, with respect ta count five - that's the domestic violence that there was a
six-month jail sentence in that ¢ase. The court finds that that sentence has been served. In
other words, you've already served more than 180 days in the Fairfield County Jail. A six-month
sentence is a 180-day sentence, actually. And that time has been served.

[*P13] "Wwith respect to count three, the abduction with the four-year felony sentence, the
court finds that you are not amenable to community control and revokes your community
control and erders the balance of that sentence into effect.

[*P14] "At the hearing we had the other day, there were some calculations put out there
about the amount of credit. And the court grants the credit, There was a total of 870 days up to
or through May 27th. And so what 1 did -- and if you apply 180 days [**&] of those 870 days,
that left--to the misdemeanor count, that leaves 690 days as of May the 27th to give you credit
for, And what I did, [ brought it through today, June the 8th, which is a total of 702 days credit
through today, June the Bth, against that sentence.

[*P15] “And the court finds, after reviewing the law, Section 2929.41, specifically Sections

(A) and (B)(1), but that entire section of 2929.41, that It is lawful to order both misdemeanor
and felony sentences to be served consecutively to each other. And the court finds that it did ’
that...." {Sent. T, June 8, 2011 at 4 5).

[*P16] Appellant has timely appealed raising as his sole assignment of error:

[*P17] "1. THE TRIAL COURT FAILED TO GIVE APPELLANT THE PROPER AMOUNT OF JAIL
TIME CREDIT AS A RESULT OF A SENTENCE THAT WAS CONTRARY TO LAW."

I.

[*P18] Appellant argues that the trial court erred by ordering appeliant to serve his felony
prison sentence consecutively to his jail sentences for his misdemeanor convictions. According
to appellant, Chio law requires that the sentences for his misdemeanor convictions be served
concurrently with his sentence based on his felony conviction. Therefore, appellant argues, the
trial court should have credited the [**7] 180 days appellant served in jail for his
misdemeanor convictions toward the four-year prison sentence he received for violating the
community control imposed by the trial court. We disagree,

[*P19] Prior to considering appellant's assignments of error, we begin by noting that #N1
Fthe rules dealing with a violation of an original sentence of comimunity control (R.C. 2929.15)
should not be confused with the sections of the Revised Code regarding early judicial release
(R.C, 2929.20) even though the language of R.C, 2929,20(1) contains the term "community
control" in reference to the status of an offender when granted early judicial release, State v.
Mann, 3rd Dist, No. 3 03 42, 2004 Ohio 4703 at 16; State v. Durant, Stark App. No. 2005 CA
00314, 2006 Ohio 4067,

[*P20] The Court of Appeals for the Third District further explained, in Mann, the differences
hetween the rules dealing with a violation of an ariginal sentence of community control and the
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“rules dealing with judiclal release. In doing so, the court stated:

[*P21] HNZFR C. 2929.15(B) only applies to offenders who were Initially sentenced to
community control sanctions and permits a trial court to newly impose a prison term upon an
offender who later violates [**8] the community contro! sanctions. [Citations amitted.]

[*P22] "In contrast, an offender who has been granted early judicial release has already
been ordered to serve a term of incarceration as part of the original sentence but, upon motion
by the "eligible offender," is released early from prison. * * * If a trial court chooses to grant
early judicial release to an eligible offender, R.C. 2929.20(1) conditionally reduces the already
imposed term of incarceration, and the trial court is required to place the eligible offender under
appropriate community control sanctions and conditions. * * * The result is that the eligible
offender’s original prison sentence Is then conditionally reduced until the offender either
successfully completes the mandatory conditions of community control or violates the
conditions of community control. When an offender violates his community control
requirements, the trial court may re-impose the original prison sentence and require the
offender to serve the balance remaining on the original term. [Citations omitted.] Mann at | 7,
1 8.

[*P23] In the case at bar, the trial court ordered that the sentences be served consecutive to
each other, The trial court noted that appellant's [**9] sentence was a joint plea agreement in
accordance with Revised Code 2953.08(D). Further, the trlal court noted that the parties agreed
that appellant would begin his jail sentence on the misdemeanor upon completion of his prison
sentence for the felony charge. The trial court further ordered that the jail time credits "should
be applied to the jail sentence imposed herein,.." [Judgment Entry of Sentence, October 5,
2006 at 3]. Appeliant was sent to prison. Appellant did not appeal this sentence, which he could
have, and challenged the trial court's failure ta run misdemeanor cenviction concurrently with
his felony sentence or the trial court's order that jail time credit be granted against appellant's
jail as opposed to prison, sentence,?

FOOTNOTES

3 We note again that the record before this Court Indicates that appellant agreed to both the
consecutive nature of the sentences and the grant of jail time credit.

[*P24] A trial court is authorized to make a misdemeanor jall sentence consecutive to a
felony prison sentence. R. C. 2929.41 states in pertinent part as follows,

[*P25] HMIE(B)(1) A jail term or sentence of imprisonment for a misdemeanor shall be
served consecutively to any other prison term, jail term, [**10] or sentence of imprisonment
when the trial court specifies that it is to be served consecutively or when it Is imposed for a
misdemeanor violation of section 2907.322, 2921,34, or 2923,131 of the Revised
Code." (Emphasis added).

[*P26] In the case at bar, the trial court specifically ordered the sentences to be served
consecutive to one another by agreement of the parties.

[*P27] Accordingly, appellant's sole Assignment of Error is overruled.

[*P28] The judgment of the Fairfield County Court of Common Pleas is affirmed.
By Gwin, P.J.,

Wise, J., and
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) {5e!aney, J., concur
HON, W. SCOTT GWIN
HON, JOHN W, WISE
HON. PATRICIA A, DELANEY
JUDGMENT ENTRY

For the reasons stated in our accompanying Memorandum-Opinion, the judgment of the
Falrfield County Court of Comimon Pleas is affirmed. Costs to appellant.

HON. W, SCOTT GWIN
HON. JOHN W, WISE

HON. PATRICIA A, DELANEY
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2014-0hlo-193, *; 2014 Ohlo App. LEXIS 176, **
"~ STATE OF OHIOQ, Plaintiff-Appellee -vs- FRANKLIN T. VARNEY, JR., Defendant-Appellant
Case No. 13 CA 00002
COURT OF APPEALS OF OHIO, FIFTH APPELLATE DISTRICT, PERRY COUNTY
2014-0hio-193; 2014 Ohio App. LEXIS 176

January 21, 2014, Date of Judgment Entry

PRIOR HISTORY: [**1]

CHARACTER OF PROCEEDING: Criminal Appeal from the Court of Common Pleas, Case No. 12
CR 0049,

DISPOSITION: Reversed and Remanded,

CASE SUMMARY:

OVERVIEW: HOLDINGS: [1]-The trial court committed plain error as a matter of law when it
imposed consecutive sentences because, while it had authority under R.C. §2929.41(B)(1) to
specify that defendant's misdemeanor and felony sentences run consecutively, it did not set

forth any findings to support the imposition of consecutive sentencing as required by R.C.
2929.14(C)(4). .

OUTCOME: Judgment reversed and remanded,

CORE TERMS: offender’s, consecutive sentences, misdemeanor, multiple offenses, prison
term, sentence, consecutive, felony, necessary to protect, courses of conduct, seriousness,
sentencing, sentence of imprisonment, jall term, pickup truck, aggregate, barn, felony
sentence, offenses committed, served consecutively, consecutive sentencing, awaiting trial,
sanction imposed, prior offense, criminal conduct, disproportionate, consecutively, post-
release, convinced, specify

LEXISNEXIS(R) HEADNOTES

Criminal Law & Procedure > Criminal Offenses > Classifications > Misdemeanors
Criminal Law & Procedure > Sentencing > Consecutive Sentences

HNIESee R.C. 2929.41(B)(1), (3).

Criminal Law & Procedure > Sentencing » Imposition > Findings

HN2Z The revisions to the felony sentencing statutes require a trial court to make specnfic
findings when imposing consecutive sentences. Nonetheless, although Am, Sub.
H.B. 86, Gen. Assem. (2011) requires the trial court to make findings before
imposing a consecutive sentence, It does not require the trial court to give its
reasons for imposing the sentence.

Criminal Law & Procedure > Sentencing » Consecutive Sentences

HN3% The record must clearty demonstrate that consecutive sentences are not only 17
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appropriate, but are also clearly supported by the record.

Criminal Law & Procedure > Sentencing > Consecutive Sentences
HN4g See R.C, 2929.14(C)(4).

Criminal Law & Procedure > Sentencing > Consecutive Sentences

Criminal Law & Procedure > Sentencing > Imposition > Findings

HN5FIn reviewing the record an appeliate court musk be convinced that the trial court
imposed consecutive sentences because it had found consecutive sentences were
necessary to protect the public or to punish the offender, they are not
disproportionate to the seriousness of the offender's conduct and the danger the
offender poses to the public.

Criminal Law & Procedure > Sentencing > Consecutive Sentences

Criminal Law & Procedure > Sentencing > Imposition > Findings

HNGFIn reviewing the record an appellate court must be convinced that the trial court
found an offender's history of ¢riminal conduct demonstrated consecutive sentences
were hecessary to protect the public from future crime, or the offender committed
one or more of the multiple offenses while the offender was awaiting trial or
sentencing, was under a sanction impaosed pursuant to R.C. 2929.16, 2929,17, or
2929.18, was under post-release control for a prior offense, or at least two of the
muitiple offenses were committed as part of one or more courses of conduct, and
the harm caused by two or more of the multiple offenses so committed was so great
or unusual that no single prison term for any of the offenses committed as part of

any of the courses of conduct adequately reflects the seriousness of the offender's
conduct, R.C. 2929,14(C)(4).

COUNSEL: For Plaintiff-Appellee: JOSEPH FLAUTT, PROSECUTING ATTORNEY, New Lexington,
Ohio.

For Defendant-Appellant: STEVEN P. SCHNITTKE, SCHNITTKE & SMITH, New Lexington, Ohio.

JUDGES: Hon. Sheila G. Farmer, P. J., Hon. John W, Wise, )., Hon, Craig R. Baldwm 1. Farmer,
P. J., and Baldwin, J., concur.

OPINION BY: John W, Wise

OPINION

Wise, 1.

{*P1] Defendant-Appellant Franklin T. Varney, Jr. appeals his March 29, 2013, sentence and
conviction entered in the Perry County Court of Common Pleas following a jury trial on one
count of Breaking and Entering and one count of Attempted Theft,

[*P2] Appellee State of Ohio has not filed a brief in this matter.

STATEMENT OF THE FACTS AND CASE
[*P3] The facts as set forth by Appellee are as follows:

[*P4] Onlanuary 17, 2012, at approximately 2:00 pm,., Robert Ford observed a pickup truck
near his barn af his resldence located at 4728 Jackson Townshlp Road, Junction City, Ohio. (T.

1aa
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“at 67-69). Mr. Ford drove down to his shed and observed two people with “stuff" in their pickup
truck. (T. at 70}. The barn had been padlocked, (T. at 70). Mr. Ford recognized Appellant
Franklin T. Varney, Jr. as one [*¥2] of the individuals standing outside the barn, (T. at 71-
73). Two roto-tillers and a cast Iron pot belonging to Mr, Ford had been loaded into the back of
the pickup truck. (T. at 73). After some discussion between Mr. Ford and Appellant, Appellant
threw the *** on the ground. (T at 74-75), Mr. Ford then called the Perry County Sheriff's
Office.

[*P5] Deputy Brent Tysinger, now Chief of Police of Crooksviile, Ohio, and Sergeant Keith
Peck of the Perry County Sheriff's Office responded to the call. Photographs were taken of the
scene, which were later introduced into evidence at trial,

[*P6] Robert Ford Identified Appeltant Varney by a photo lineup. (T. at 58, 62, 112).

[*P7] Onlune 15, 2012, Appellant was indicted by the Pefry County Grand Jury on one count
of Breaking and Entering, in violation of R.C. §2911.13, a fifth degree felony, and one count of
Attempted Theft, in violation of R.C, §2923.02, a second degree misdemeanor.

[*P8] On January 31, 2013, this matter proceeded to a jury trial. The State of Ohio presented
the testimony of Chief Brent Tysinger of the Village of Crooksviile, Ohio, a former Deputy of the
Perry County Sheriff's Office; Robert Ford, the victim; and, Sergeant Keith Peck of the Perry

[**3] County Sheriff's Office.

[*P9] Appellant did not present any witnesses,

[*P10] The Jury found Appellant guilty of Breaking and Entering and Attempted Theft,
[*P11] On March 22, 2013, the trial court sentenced Appellant to a definite term of eleven
{11) months in prison and imposed a fine of One Thousand Dollars ($1,000.00) on the charge
of Breaking and Entering. The trial court also imposed a sentence of fifty-one (51) days in the

Southeastern Ohio Reglonal Jall on the offense of Attempted Theft, with said period of
incarceration to be served consecutive to the sentence imposed for Breaking and Entering. The
Sentencing Entry was filed on March 29, 2013,

[*¥P12] Appeliant now raizes the following Assignment of Error on appeal:

ASSIGNMENT OF ERROR

[*P13] "I. DEFENDANT/APPELLANT WAS ERRONEQUSLY SENTENCED TO CONSECUTIVE
SENTENCES ON A FIFTH DEGREE FELONY AND SECOND DEGREE MISDEMEANOR WHICH
CONSTITUTES AN ABUSE OF DISCRETION 8Y THE COURT."

1.

[*P14] Appeliant, in his sole Assignment of Error, argues that the trial court's imposition of
consecutive sentences was an abuse of discretion.

[*P15] More [**4] specifically, Appellant argues that the trial court was required to run the
misdemeanor sentence and the fetony sentence in this matter concurrently.

[*P16] Revise Code §2929.41, Multiple sentences, provides in relevant part:

[*P171 PNIRY(B)(1) A jail term or sentence of Imprisonment for a misdemeanor shall be
served consecutively to any other prison term, jail term, or sentence of imprisonment when the
trial court specifies that it is to be served consecutively or when it is imposed for a
misdemeanor violation of section 2907.322, 2921.34, or 2923.131 of the Revised Code.

1bb
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) '[* P18] "When consecutive sentences are imposed for misdemeanors under this division, the
term to be served is the aggregate of the consecutive terms imposed, except that the
aggregate term to be served shall not exceed eighteen months.”

[*P19] "* * *

[*P20] “(3) * * * When consecutive jail terms or sentences of imprisonment and prison
terms are imposed for one or more misdemeanors and one or more felonies under this division,
the term to be served is the aggregate of the consecutive terms imposed, and the offender
shall serve all terms imposed for a felony before serving any term Imposed for a misdemeanor."

[*P21] Pursuant to R.C. §2929.41(B)(1), we find that [**5] the trial court had the authority
to specify that the misdemeanor and felony sentences herein run consecutively.

[*P22] Appellant also argues that the trial court failed to state its reasons why consecutive
sentences should be in imposed in this case.

[*P23] 2011 Am.Sub.H.B. No. 86, which became effective on September 30, 2011, revived
tanguage provided in former R.C, 2929.14(E) and moved it to R.C. 2929,14(C)(4). The General
Assembly has thus expressed its intent to revive the statutory fact-finding provisions pertaining
to the imposition of consecutive sentences that were effective pre-Foster. See State v. Wells,
8th Dist. Cuyahoga No. 98428, 2013-Chio-1179, § 11, #N2FThese revislons to the felony
sentencing statutes now require a trial court to make specific findings when imposing
consecutive sentencas. Nonetheless, "{a]lthough H,B. 86 requires the trial court to make
findings before imposing a consecutive sentence, it does not require the trial court to give its
reasons for imposing the sentence." State v. Bentfey, 3rd Dist. Marion No. 9-12-31, 2013-Ohio-
852, 1 12, citing State v, Frasca, 11th Dist. Trumbull No. 2011-T-0108, 2012-Ohio-3746, § 57.

HNIEThe record must clearly demonstrate that consecutive [**6] sentences are not onty
appropriate, but are also clearly supported by the record. See State v. Queer, Sth Dist. Ashland
No. 12-COA-041, 2013-Ohio-3585, § 21.

[*¥P24]) R.C. §2929.14(C)(4) provides, in relevant part:

[*P25] HN9RIf multiple prison terms are imposed on an offender for convictions of multiple
offenses the court may require the offender to serve the prison terms consecutlvely if the court
finds that the consecutive service is necessary to protect the public from future crime orto
punish the offender and that consecutive sentences are not disproportionate to the seriousness

of the offender's conduct and to the danger the offender poses to the public, and if the court
also finds any of the following:

[*P26] "(a) The offender committed one or more of the multiple offenses while the offender
was awaiting trial or sentencing, was under a sanction imposed pursuant to section 2925.16,
2929,17, or 2929.18 of the Revised Code, or was under post-release control for a prior offense,

[*P27] "(b) At least two of the multiple offenses were committed as part of one or more
courses of conduct, and the harm caused by two or more of the muitiple offenses so committed
was so great or unusual that no single prison term for [**7] any of the offenses committed as

part of any of the courses of conduct adequately reflects the seriousness of the offender's
conduct,

[*P28] "{c) The offender’s history of criminal conduct demonstrates that consecutive
sentences are necessary to protect the public from future crime by the offender.”

[*P29] We have consistently stated the record must clearly demonstrate consecutive
sentences are not only appropriate, but are also clearly supported by the record. See, State v.
Fauntleroy, 5th Dist, No. CT2012-0001, 2012-0hio-4955; State v. Bonnell, 5th Dist, No.

12CAA030022, 2012-0Ohlo-5150. 1cc
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[*P30] In other words, "N5%in reviewing the record we must be convinced the trial court
imposed cansecutive sentences because it had found consecutive sentences were necessary to
protect the public or to punish the offender, they are not disproportionate to the seriousness of
his conduct and the danger the offender poses to the public, In addition, "¥Fin reviewing the
record we must be convinced that the trial court found the offender's history of criminal conduct
demonstrated consecutive sentences were necessary to protect the public from future crime, or
the offender committed one or more of the multiple offenses while the offender [**8] was
awaiting trial or sentencing, was under a sanction imposed pursuant to section 2929.16,
2929.17, or 2929.18 of the Revised Code, or was under post-release control for a prior offense,
or at least two of the multiple offenses were committed as part of one or more courses of
conduct, and the harm caused by two or more of the multiple offenses so committed was so
great or unusual that no single prison term for any of the offenses committed as part of any of
the courses of conduct adequately reflects the serfousness of the offender's conduct. R.C.
§2929.14(C)(4).

[*P31] Here, the trial court did not set forth any findings to support the tmposition of
consecutlve sentencing as required by R.C, §2929.14(C)(4). The trial court is required to make
the appropriate statutory findings prior to imposing consecutive sentences. We therefore hold
the trial court committed plain error as a matter of law when it imposed consecutive sentences
in this case,

[*P32] Appellant's sole Assignment of Error Is sustained.

[*P33] For the foregoing reasons, the judgment of the Court of Common Pleas, Perry County,
Ohio, is reversed and remanded to the trial court for resentencing due to the trial court's failure
set forth proper [**9] findings to support the imposition of consecutive sentencing as required
by R.C. §2926.14(C)(4).

By: Wise, J.
Farmer, P. 1., and

Baldwin, J., concur,
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2013-0Ohlo-4038, *; 2013 Ohio App. LEXIS 4225, **
STATE OF OHIQ, PLAINTIFF-APPELLEE vs. SIMMIE BARKER, IT1, DEFENDANT-APPELLANT
No, 99320
COURT OF APPEALS OF OHIQ, EIGHTH APPELLATE DISTRICT, CUYAHOGA COUNTY
2013-0Ohlo-4038; 2013 Ohio App, LEXIS 4225

September 19, 2013, Released and Journalized

PRIOR HISTORY: [**1]

Criminal Appeal from the Cuyahoga County Court of Common Pleas. Case Nos. CR-565370 and
CR-565507. :

DISPOSITION: AFFIRMED.

CASE SUMMARY:

OVERVIEW: HOLDINGS: [1]-The trial court properly imposed consecutive sentences,
because although it did not follow the language of R.C. 2929.14(C)(4) precisely, it made each
of the required individual findings, and specifically stated that it had considered the
application of R.C, 2929.11; [2]-Because the trial court had the authority under R.C, 2929.24
{A)(1) to sentence defendant to a consecutive term for his misdemeanor conviction, and
application of the jail-time credit to defendant's consecutive terms reduced the length of his
entire sentence, the trial court properly sentenced defendant for his misdemeanor conviction
to the days he had already spent in jail; [3]-Defendant's offenses were not allied offenses
under R.C. 2941.25(A), as one offense involved a different victim and defendant prevented
the other victim from trying to enter an apartment after the physical assault had taken place.

QUTCOME: Judgment affirmed,

CORE TERMS: sentence, offender, consecutive sentences, prison terms, consecutive, assault,
assignments of error, sentenced, jall, misdemeanor, sentencing, jail-time, consecutive terms,
prosecutor, time served, seriousness, allied, punish, video, attempted burglary, misdemeanor
convictlons, courses of conduct, abduction, sentence of imprisonment, necessary to protect,
served consecutively, record reflects, multiple offenses, rehabilitation, prisoner

LEXISNEXIS(R) HEADNOTES

Criminal Law & Procedure > Sentencing » Consecutive Sentences

Criminal Law & Procedure > Sentencing > Imposition > Findings

HNXIF The statutory language directs that the trlal court must "find” the relevant sentencing
factors before impasing consecutive sentences. :

Criminal Law & Procedure > Sentencing > Consecutive Sentences

Criminal Law & Procedure > Sentencing > Imposition > Findings

HN2ER.C. 2929.14(C)(4) requires that a trial court engage in a three-step analysis in
order to impose consecutive sentences. First, the trial court must find that
consecutive service is necessary to protect the public from future crime or to punish

1ff
https://www.lexis.com/research/retrieve? _m=561¢942b54e7c251311 8bladd822e34b& bro... 6/4/2014




Get a Document - by Citation ﬁi3-0hio-4038 Page 2 of 8

the offender. Next, the trial court must find that consecutive sentences are not
disproportionate to the seriousness of the offender's conduct and to the danger the
offender poses to the public. Finally, the trial court must find that at least one of the
following applies: (1) the offender committed one or more of the multiple offenses
while awaiting trial or sentencing, while under a sanction, or while under postrelease
control for a prior offense; (2) at least two of the multiple offenses were committed
as part of one or more courses of conduct, and the harm caused by two or more of
the offenses was so great or unusual that no single prison term for any of the
offenses committed as part of any of the courses of conduct adequately reflects the
seriousness of the offender's conduct; or (3) the offender's history of criminal
conduct demonstrates that consecutive sentences are necessary to protect the public
from future crime by the offender, In making these findings, a trial court Is not
required to use "talismanic words," however, it must be clear from the record that
the trial court actually made the findings required by statute.

Criminal Law & Pracedure » Sentencing > Credits
HN3gSee R.C. 2967.191.

Criminal Law & Procedure > Sentencing > Consecutive Sentences
HN4 ) See R.C. 2929.41(B),

Criminal Law & Procedure > Sentencing > Consecutive Sentences
Criminal Law & Procedure > Sentencing » Credits

HN5SZ Under R.C. 2967.191, the department of rehabilitation and correction credits jall time
served; however, it is the trial court that Is to make the factual determination as to
the number of days that can constitute jail-time credit, When a defendant is
sentenced to consecutive terms, the terms of imprisonment are served one after
another, jail-time credit applled to one prison term gives full credit that is due,
because the ¢redit reduces the entire length of the prison sentence.

Criminal Law & Procedure > Sentencing > Merger

HNGE When determining whether two offenses are allied offenses of similar import subject
to merger under R.C. 2941.25, the conduct of the accused must be considered.

COUNSEL: FOR APPELLANT: Joseph Vincent Pagano, Rocky River, Ohio.

FOR APPELLEE: Timothy J. McGinty, Cuyahoga County Prosecutor, Edward Fadel, Assistant
~ Prosecuting Attorney, Cleveland, Ohio.

JUDGES: BEFORE: Rocco, 1., Boyle, P.)., and £.A. Gallagher, ). MARY J. BOYLE, P.}., and EILEEN
A. GALLAGHER, J., CONCUR.

OPINION BY: KENNETH A. ROCCO

OPINION

JOURNAL ENTRY AND QPINION
KENNETH A. ROCCO, J.:
[*P1] After entering guilty pleas in two underlying cases to a charge of drug possession,

attempted burglary, assault, and abduction, defendant-appellant Simmie Barker, 111, appeals
from the sentences he received,
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[*P2] Barker presents three assignments of error, He asserts that his sentences are contrary
to law because the trial court falled to make the findings necessary to impose consecutive
sentences. He also asserts that the trial court improperly stated that he could not receive credit
for time served because those days constituted his sentence for the assauit conviction, Finally,

he asserts that the sentences imposed violated R.C. 2941,25(A) because his convictions in one
case were for allied offenses.

[*P3} Fol}owing a review of the record, [**2] this court concludes that the trial court
complied with R.C, 2929.14(C){4) when imposing consecutive terms and also that his sentences

are otherwise in accordance with law. Thus, Barker's assignments of error are overruled, and his
sentences are affirmed.

[*P4] Barker originally was indicted In case number CR-565370 on one count of drug
possession and in case number CR-565507 on one count of burglary, one count of felonious
assault, and one count of kidnapping. After several pretrial hearings, the parties notified the trial
court that a plea agreement had been reached.

[*¥*P5] As outlined by the prosecutor, in exchange for Barker's guilty pleas, the charges in CR-
565507 would be amended to one count of attempted burglary, one count of misdemeanor
assault, and one count of abduction. The trial court conducted a careful colloquy with Barker
before accepting his guilty pleas. A subsequent discussion with Barker led the trial court to order
both a presentence report and a psychological assessment for potential "mitigation” ! purposes.

FOOTNOTES

1 This Is the trial court’s word.

[*P6] When Barker's cases were called for sentencing, on November 21, 2012, the trial court
noted that it had received the presentence report. [**3] 2 The record reflects that the
prosecutor then showed the trial court a video of the incident that led to Barker's conviction in
CR-565507; the vides came from a neighbor who had recorded what she observed and posted it
on "YouTube." ? The trial judge invited Barker to view the video with him, and, as they watched,
Barker attempted to explain his actions.

FOOTNOTES

2 None of the parties referred to a report resulting from a psychological assessment of
Barker.

3 The prosecutor did not request of the trial court that the video be admitted as an exhibit;
therefore, it does not appear in the appellate record.

[*P7] The trial court then turned to the prosecutor for his comments. The prosecutor argued
that none of the offenses Barker committed in CR-565507 were allied offenses pursuant to R.C.
2941.25(A), because each occurred at a separate time,

[*P8] After listening to the assault victim, defense counsel, and Barker himself, the trial court
reviewed Barker's history of misdemeanor convictions far a "weapons violation,” a theft, and a
"drug abuse," the trial court stated that Barker had committed "separate” offenses and that a
consecutive sentence was "appropriate.”

[*P9] The trial court imposed on Barker prison terms [**4] that totaled five years, i.e., one
year in CR-565370, to be served consecutively with consecutive terms in CR-565507 of 12

1hh
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- months for attempted burglary and 36 months for abduction. As ta the misdemeanor assauit
conviction in CR-565507, the trial court sentenced Barker to "time served.” On this basis, the
trial court declared that Barker was ineligible to recelve "jail-time” credit.

[*P10] Barker appeals from his sentence with three assignments of error.

1. The trial court erred when it sentenced Barker to maximum, consecutive
prison terms.

I1. The trial court erred by not calculating and awarding Barker jail time
credit in this case.

I1I. The court erred when it sentenced Barker to consecutive prison terms
for allied offenses of similar import.

[*P11] Barker argues in his first assignment of error that the trial court neither made the
necessary findings in imposing consecutive sentences In his underlying cases, nor engaged in
any analysis regarding the sentences' proportionality and consistency. Because the record
reflects otherwise, Barker's argument is unpersuasive,

[*P12] This court has set forth the current law relating to consecutive sentences in State v.

Venes, 8th Dist, Cuyahoga No. 98682, 2013-Ohlo-1891, 992 N.E.2d 453, [**S5] HN1%The
statutory language directs that the trial court must "find"” the relevant sentencing factors before
imposing consecutive sentences.

[*P13] PNZPR C. 2929.14(C)(4), as revived, now requires that a trial court engage in a three-
step analysis in order to impose consecutive sentences. First, the trial court must find that '
"consecutive service is necessary to protect the public from future crime or to punish the
offender." I'd, Next, the trial court must find that "consecutive sentences are not disproportionate
to the sericusness of the offender's conduct and to the danger the offender poses to the public.”
Id. Finally, the trial court must find that at least one of the following applies:

(1) the offender committed one or more of the multiple offenses while awaiting trial
or sentencing, while under a sanction, or while under postrelease control for a prior
offense;

{2) at least two of the multiple offenses were committed as part of one or more

courses of conduct, and the harm caused by two or more of the offenses was so
great or unusual that no single prison term for any of the offenses committed as
part of any of the courses of conduct adequately reflects the seriousness of the

offender's conduct; [**6] or

(3) the offender's history of ¢riminal conduct demonstrates that consecutive
sentences are necessary to protect the public from future crime by the offender. Id.

{*P14] In making these findings, a trial court is not required to use "talismanic words,"
however, it must be clear from the record that the trial court actually made the findings required
by statute. Venes, 8th Dist. Cuyahoga No. 98682, 2013-Ohlo-1891,.at | 14, 17, 992 N.E.2d
453; see also State v. Pierson, 1st Dist, Hamilton No. C-970935, 1998 Chio App. LEXIS 3812
(Aug. 21, 1998).

[*P15] In pertinent part, the trial court made the following comments when imposing the
sentences for Barker's convictions In these two cases:

1ii
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THE COURT: Your behavior is disgusting, obscene, unlawfui, degrading, obnoxious.
It must be met with a penalty that Is commensurate with the act. You destabilize the
entire community with this type of behavior that took place in full view, In broad
daylight, for anybody that was willing to even stop and look. And, in fact, peopie did
videotape it. You seem to enjoy the punishment and the pain and the suffering that

you were inflicting upon the victim in this case, and you seem to actually turn te the
camera

**x.

So I'm taking into [**7] consideration the principles found in 2929,11, and the
overriding principle is to punish the offender and to protect the public from future
crimes * * ¥, * * * [W]e're not going to impose a minimum sanction here. [Finding:
"consecutive service is necessary to protect the public from future crime or to punish
the offender."] I'm considering the need for incapacitation, deterrence, and
rehabilitation, but I'm, under 2929.12(B), indicating that there was injury that was
inflicted upon this victim * * * . * * * | am distressed that you would shout these
racist terms as you assault this man. * * * [T]he victim here is 62 years old. * * *

L

THE COURT: So, therefore, I believe that the only appropriate sentence to punish
this defendant is with a consecutive period of incarceration. * * * [H]e has prior
cases, has a record of drug abuse, had prior opportunities to clean up his act and he
has not done so. Thase are separate incidents. {Finding: "consecutive sentences are
not disproportionate to the seriousness of the offender's conduct and to the danger
the offender poses to the public,"] * * *

L ]

THE COURT: On Count 1 he's sentenced to 12 months. How much time have you
spent in county [**8] jail?

[BARKER]: Since August 1st, sir,
THE COURT: On Count 2, * * * we'll sentence him to time served.

On Count 3, the abduction, I sentence him to 36 months. Count{s] 1 and 3 are
consecutive for a period of four years golng forward. On the drug case, 565370, a
separate offense, you are sentenced to one year consecutive. That's five years * *
*

L

THE COURT: * * * | don't think that one sentence in this case is approptiate to
punish the offender, * * *

* ok &

THE COURT: * * * And I guess the magic word, I am searching for it off the top of
my head, I don't think one prison term is appropriate for these acts. I believe it
demeans the seriousness of the offense. I believe it Is necessary to sentence a
person [who] acts in the fashion that I described to a consecutive period of
incarceration considering all of the factors that I have placed on the record and his
prior criminal history. [Finding: the multiple offenses were committed as part of one
or more courses of conduct, and the harm caused by two or more of the offenses
was so great or unusual that no single prison term for any of the offenses committed
as part of any of the courses of conduct adequately reflects the seriousness of the
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[*P16] The foregoing Italicized portions of the trial court's comments demonstrates that, while
not following the language of R.C, 2929,14(C)(4) precisely, the trial court made each of the
required individual findings in order to impose maximum and consecutive sentences in Barker's
two cases. 4 State v, Richmond, 8th Dist. Cuyahoga No. 98915, 2013-0Ohio-2887, 1] 13-14; State
v. Bonness, 8th Dist, Cuyahoga No. 99129, 2013-Ohio-2699, | 13-16; State v. Grier, 8th Dist.

Cuyahoga No, 98637, 2013-Ohio-1661, Similarly, the trial court specifically stated it had

considered the application of R.C. 2929.11 to the sentences. Bonness at 9 18-21,

FOOTNOTES

4 Although the record Indicates the trial court made the necessary findings, it is also evident

that the state did little in this case to assist the trial court in determining whether a

consecutive sentence was appropriate. If the state has such a belief, the best practice would

be to provide a sentencing memorandum to the court that includes the required R.C,

2929.14(C)(4) statutory findings along with citations to the record that support each finding,

Alternatively, the state could orally articulate at the sentencing [**10] hearing the R.C.

2929.14(C)(4) findings that find support in the record. All too often, the state merely argues

on appeal that the trial court's use of “talismanic words" is unnecessary, when it is the

state's responsibllity to provide the trial court with a sentencing memorandum in the first

place. If the state did more at the proper time, however, trial courts would announce clear
findings, the need for "interpretation" would be eliminated, and this court would most likely
see a significant reduction in the number of cases having to be remanded (at great expense

to the public).

[*P17] Consequently, Barker's first assignment of error is overruled.

[*P18] Barker also argues that the trial court improperly sentenced him to "time served" for
his misdemeanor conviction rather than giving him credit toward his prison term for the time he
spent in jail awaiting resolution of these cases. In support of his argument, he cites State v.

Fugate, 117 Ohio St.3d 261, 2008 Ohio 856, 883 N.E.2d 440, but Fugate Is inapposite.

[*P19] The applicable portion of R.C, 2967.191 states:

HN3%The department of rehabilitation and correction shall reduce the stated prison
term of a prisoner * * * by the total number of days that the [**11] prisoner was

confined for any reason arising out of the offense for which the prisoner was
convicted and sentenced '

x F %

[*P20] However, R.C, 2929.41(B) provides in relevant part:

HN4Z(1) A jail term or sentence of imprisonment for a misdemeanor shall be served
consecutively to any other prison term, jail term, or sentence of imprisonment when

the trial court specifies that it is to be served consecutively * * *

* % Kk

(3) * * * When consecutive jail terms or sentences of imprisonment and prison
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terms are imposed for one or more misdemeanors and one or more felonies under
this division, the term to be served is the aggregate of the consecutive terms

Imposed, and the offender shall serve all terms imposed for a felony before serving
any term imposed for a misdemeanor,

[(*P21] In State v, Hughfey, 8th Dist. Cuyahoga Nos. 92588 and 93070, 2009 Ohio 5824, at 1
35 (discretionary appeal not allowed, State v. Hughley, 124 Ohio St.3d 1477, 2010 Ohio 354,
921 N.E.2d 247), this court observed:

We note that "™M*Runder R.C, 2967.191, the department of rehabilitation and
correction credits jail time served; however, it is "the trial court that is to make the
factual determination as to the number of days that can constitute [**12] jail-time
credit,” State v. Frazier, Cuyahoga App. No. 86984, 2006 Ohio 3023, P9, citing State
v. Morgan (Mar. 27, 1996), Wayne County App. No. 95CA0055, 1996 Ohio App.
LEXIS 1239, * * * [I]n State v. Fugate, 117 Ohio St.3d. 261, 2008 Ohio 856, 883
N.E.2d 440, the Ohio Supreme Court noted that: "[w]hen a defendant is sentenced
to consecutive terms, the terms of imprisonment are served one after another, jail-
time credit applied to one prison term gives full credit that Is due, because the credit
reduces the entire length of the prison sentence.”

* % * Because the trial court could run the misdemeanor sentence consecutive to the
felony sentence, and the trial court must specify the number of days that constitute
jail-time credit, we find that /t was within the trial court's discretion to direct that the
Jail-time credit be applied to the misdemeanor sentence in the instant case. This is
especially true when his sentences are consecutive and the jail-time credit reduces
the entire length of his sentence. (Emphasis added.)

{*P22] The identical situation exists in this case. The trial court had the authority to sentence
Barker to a consecutive term of up to 180 days for his misdemeanor conviction, [**13] R.C.
2929.24(A)(1); Maple Hts. v, Sweeney, 8th Dist, Cuyahoga No, 85415, 2005 Ohio 2820, 1 9.
Application of the jail-time credit to Barker's consecutive terms reduced the length of his entire
sentence. Therefore, the trial court acted within its discretion to sentence Barker for his
misdemeanor conviction to the days he had already spent in jail. Consequently, Barker's second
assignment of error is also overruled.

[*P23] In his third assignment of error, Barker asserts that his convictions in CR-565507 were
allied offenses pursuant to R.C, 2941.25(A); therefore, the trial court improperly imposed
sentence for each of the convictions. The record fails to support his assertion.

[*P24] The Ohio Supreme Court set farth the following requirement in State v. Johnson, 128
Ohio St.3d 153, 2010 Ohio 6314, 942 N.E.2d 1061, at paragraph one of the syllabus:

HNEZWhen determining whether two offenses are allied offenses of similar import

subject to merger under R,C. 2941.25, the conduct of the accused must be
considered, (State v. Rance (1999), 85 Ohio $t.3d 632, 1999 Ohio 291, 710 N.E.2d
699, overruled.)

[*P25] The record of this case demonstrates the trial court considered Barker's conduct when
the court determined at [**14] the sentencing hearing that the CR-565507 offenses were
"separate.” Flrst, the trial court was aware from the indictment Itself that the attempted burglary

1li
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" was committed against a victim different from the victim set forth in the other two counts, See,
e.g., State v. Blackford, 5th Dist. Perry No. 12 CA 3, 2012 Ohio 4956, { 15,

[*P26] Second, as the Johnson court stated at | 51, if the offenses are committed separately,
or if the defendant has separate animus for each offense, then, according to R.C. 2941.25(B),
the offenses will not merge. The record reflects that the trial court had observed the state's
video, which, as the prosecutor explained, showed that "after the [physical] assault had taken
place, {Barker] then prevented the victim from trying to enter the apartment” to escape from
Barker's subsequent verbal assault, See, e.g., State v. Martin, 8th Dist. Cuyahoga No, 95281,
2011 Ohio 222,112,

[{*P27] Based on the foregoing, Barker's third assignment of error also is overruled,

[*P28] Barker's sentences are affirmed.
It is ordered that appellee recover from appellant costs herein taxed.
The court finds there were reasonable grounds for this appeal.,

It is ordered that a special mandate issue out of [**15] this court directing the common pleas
court to carry this judgment into execution. The defendant's conviction having been affirmed,

any bail pending appeal is terminated. Case remanded to the trial court for execution of
sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure,

KENNETH A, ROCCO, JUDGE

MARY ). BOYLE, P.)., and
EILEEN A. GALLAGHER, 1., CONCUR
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JENSEN, J

{1} Following his convictions on two counts of receiving stolen property,
" defendant-appellant, Walter Polus, appeals the sentences imposed by the Lucas County
Court of Common Pleas on June 3, 2013. For the reasons that follow, we find Polus’

assignment of error well-taken and reverse the trial court’s judgment.

E-JOURNALIZED
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L. Background

{¥ 2} In Lucas County case No, CR0201301275 (“case No, CR13-1275"), Polus
was charged with two counts of receiving stolen property, violations of R.C.2913.51(A)
and (C), fifth degree felonies, after selling allegedly stolen items to an undercover police
officer. In & separate case, Lucas County case No, CR0201301430 (*case No, CR13-
1430™), Polus was indicted and charged under R.C. 291 L12(A)X(1) and (D) with three
counts of burglary, all second-degree felonies, in connection with break-ins at several
homes. Two additional counts were added by information charging Polus with receiving
stolen property, violations of R.C. 2913.51(A) and (C), both fifth-degree felonies.

{13} Polus agreed to enter g plea of guilty to the recelving stolen property charges
in case No, CR13-1275 in exchange for the state's agreement (1) to dismiss the three
burglary charges in case No. CR]3- 1430 and (2) to amend the second recewmg stolen
propetty charge to a first-degree misdemeanor. He entered guilty pleas under Nor
Carolina v. Alford o the two receiving stolen property charges in case No, CR13-1430.
The trial court accepted his pleas.

{114} In case No, CR13- 1275, the court sentenced Polus to 1] m(;nths’
incarceration on the felony charge and six months’ incarceration on the mi#demeanor
charge, to be served consecutively. In case No, CR13-1430, it sentenced himto 11
months’ incarci:ration on each charge. The court ordered the sentences in case No.

CR13-1430 to be served consecutively to each other and to the sentences in case No,

CR13-1275.
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{4 5} Polus now appeals the sentences imposcd in case No, CR13- 1275, assigning

the following error for our review:
The Trial Court's sentence was contrary to law,
In connection with that assignment of error, Polus asks us to consider two issues:
| Is the Trial Court's Seéntence contrary to Jaw when it sentences a
Defendant to a jail term for a misdemeanor, and runs that sentence
consecutive to a felony prison term, contrary to what R.C, §2929.41(A)
says?
Is the Trial Court's sentence contrary to law when the Trial Court
sentences a Defendant to six months when the maximum sentence
permitted is one hundred eighty days?
II. Law and Analysis
{% 6} The first issue posed by Polus is whether under R.C, 2929.41(A) the trial
court was prohibited from ordering him to serve felony and misdemeanor sentences of
incarceration consecutively. Polus argues that under R, C. 2929 4I(A), the court was
required to order concurrent sentences unless the circumstances descrlbed in (B)(3)
applied. R.C. 292941 provides, in pertinent part;
| (A) Except as provided in division (B) of this section, division (C) of
section 2929.,14, or division (D) or (E) of section 2971.03 of the Revised
Code, a prison term, jail term, or sentence of imprisonment shall be served

concurrently with any other prison term, jail term, or sentence of
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imprisonment imposed by a court of this state, another state, or the United
States. Except as provided in division (B)(3) of this section, a Jail term or
sentence of imprisonment for misdemeanor shall be served concurrently
with a prison term or sentence of imprisonment for felony served in a state
or Jederal correctional institutton,

BY1) 4 jail te;rm or sentence of imprisonment for a misdemeanor
shall be served consecutively to any other prison term, Jail term, or
sentence of imprisonment when the trial court specifies that il is to be .
served consecutively or when it is imposed for a misdemeanor violation of
section 2907.322, 2921.34, or 2923.131 of the Revised Code,

* ok

(3) A jail term or sentence of imprisonment imposed for a

- misdemeanor violation of section 4510.11, 4510,14, 4510.16, 4510.21, or

4511.19 of the Revised Code shall be served consecutively to a prison term
that is imposed for a felony violation of section 2903.06, 2903.07, 2903.,08,
or4511.19 of the Revised Code or a felony violation of section 2903.04 of
the Revised Code involving the operation of a motor vehicle by the
offender and that is served in a state correctional institution when the trial

court specifies that it is to be served consecutively. * * * (Emphasis added.)

{17} There is no dispute that (B)(3) is inapplicable here. The question is whether

provision (B)(1) vests the trial court with authority to impose consecutive sentences
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despite the language in provision (A) which would appear to prohibit consecutjve
sentences for a felony and misdemeanor unless provision (B)(3) applies, Polus argues
that (A) and (B)(1) contradict one another, thereby creating an ambiguity which must be
construed against the state under R.C.. 2901.04(A). The state argues simply that (B)(1)
authorizes the court to impose consecutive sentences.

{18} The treatment of R,C. 2929 4] has evolved as it applies to the authority of a
trial judge to sentence an offender to consecutive terms of imprisonment for
misdemeanor and felony convictions, Before the Ohio Supreme Court decided State v,
Foster,109 Ohio St.3d 1, 2006-Chio-856, 845 N.R.2d 470, on February 27, 2006, most
courts—including this court—interpreted R.C. 2929.41 as prohibiting the imposition of
consecutive sentences. In State v, Perry, 6th Dist. Wood No. WD-99-026, 2000 WL
125807 (Feb. 4, 2000), when faced with the same question, we explained as follows:

R.C. 2929.41(A) clearly prohibits [a court from imposing

consecutive sentences for felony and misdemeanor convictions]. R.C.

2929.41(B) does, however, create an ambiguity with respect to the issue, In

a criminal context ambiguities in sentencing statutes must be strictly

construed against the state, R.C. 2901.04. /4 at * 1.

{19} We considered the issue again in State v. Garrett, 6th Dist. Erie No. E-02-
015, 2003-Ohio-5185. We recognized that “[a]s to the issue of [a] misdemeanor sentence
being served consecutively to [a] felony sentehce[], the Supreme Court of Ohio has held

- that R.C, 2929.41(A) requires that a sentence imposed for a misdemeanor conviction
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must be served concurrently with any felony sentence.” Jd, at § 27, citing State v. Butts,
58 Ohio St.3d 250, 569 N.E.2d 885 (1991).' See afso State v. Elchert, 3d Dist, Seneca '
No. 1-04-42, 2005-Ohio-2250, § 9 (“[TThe trial court’s order that Elchert’s misdemeanor
sentence run consecutively to the felony prison sentence is error.” s State v. McCauley,
8th Dist. Cuyahoga No. 86946, 2006-Ohic-4$ 87,18 (“R.C. 2929.41(A) clearly states
that a misdemeanor sentence of imprisonment must run concurrently with a sentence of
imprisonment for a felony.”): Stare v, Gatewood, 1st Dist. Hamilton No. C-0001 57, 2000
WL 1867374, * 9 (Dec. 22, 2000).

{110} After Perry and Garrett, the Ohio Supreme Court decided Foster. In that
decision, the court excised prowlrision (A) from R.C, 292941, holding that it was
unconstitutional because it required the trial judge to make findings of facts not proven to
a jury beyond a reasonable doubt before imposing consecutive sentences. While
provision (A) was excised, the remainder of the statute remained intact. Foster at
paragraph three of the syllabus.

- {911} With provision (A) excised from the statute, courts presented with the

question of the propriety of imposing consecutive sentences for misdemeanors and

' We acknowledge that the version of R.C. 2929.41(A) that existed at the time we
decided Perry provided: “In any case, a sentence of imprisonment for misdemeanor shall
be served concurrently with a sentence of imprisonment for felony served in a state or
federal correctional institution.” It was revised effective May 17, 2000, to state “Except
as provided in division (B)(2) of this section, a sentence of imprisonment for
misdemeanor shall be served concurrently with a prison term or sentence of
imprisonment for felony served in a state or federal correctional institution.” It appears
that the revisions to the statute did not change our interpretation given our holding in
Garrett,
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- felonies reached a different conclusion. In Siate v, Hughley, 8th Dist. Cuyahoga No.
92588, 93070, 2009-Ohio-5 824, § 12, for instance, the court held that because Foster
excised provision (A) from R.C, 2929.41, “post-Foster, * * * R.C, 2929.41(B)(1)
authorizes a trial court to order a misdemeanor sentence to be served consecutively to a
felony sentence,” See also State v, Walters, 6th Dis;. Lucas No. L-08-1238, 2009-Ohio-
| 3198, 1 30-31; Srate v. Trainer, 2d Dist. Cﬁampagne No. 08-CA-04, 2009—0hio;906,

1 13; State v. Farley,. Sth Dist, Ashland No. 11-COA-042, 2012-0Ohio-3620, § 30-34;
State v. .S'teizens, 10th Diét. Franklin No. 10AP-207 and 208, 2010-Ohio-4747, § 2-4.

{12} Approximately three years after Foster, the United States Supreme Court
decided Oregon v. Jee, 555 U.S. 160, 129 8,Ct. 711, 172 L.Ed.2d 517 (2009). In Jce, the
court concluded that states are not prohibited from assigning to judges tﬁe findings of fact
necessary to the imposition of consecutive sentences. Jd. at (a) of the syllabus. In .

- response, the Ohio legislature revived provision (A)of R.C. 2929.41 via 2011 Am.H.B,
No. 86 (“H.B. 86™), which became effective on September 30, 2011, - Since then, two
appellate districts have been presented with the issue posed by Polus. The Fifth District
Court of Appeals is one of them.,

{4 13} The Fifth District has twice decided the issue and wi&out resolving the
conflict in the language in R.C. 2929.41(A) and (B)(1), it concluded that “a trial court i
authorized to make a misdemeanor jail sentence consecutive to a felony prison sentence.”
State v, Vanmet;er, 5th Dist. Fairfietd No, 2011-0032, 2011-Ohio-61 10, 124, See also

State v. Varney, 5th Dist, Perry No. 13 CA 00002, 2014-Ohio-193, § 21 (“Pursuant to



R.C. § 2929.41(B)(1), we find that the trial court had the authority to specify that the
misdemeanor and felony sentences herein run consecutively.”); State v. Farley, 5th Dist,
Ashland No. 11-COA-042, 2012-Ohio-3620, § 30-34,2

{1 14} The Eighth District held similarly in State v. Barker, 8th Dist, Cuyahoga
No. 99320, 2013-Ohio-4038, 18-22, however, the issue was presented less directly,
There the trial court sentenced the defendant in connection with his convictions for two
fcloﬁies and -one misdemeanor. It ordered the two felony sentences to run consecutively
and with respect to the misdemeanor conviction, the trial court sentenced defendant to
“time served” instead of crediting the days he had already spent in jail against his felony
sentences. The effect of this was that defendant would serve a misdemeanor sentence
consecutive to his felony sentences. The court of appeals affirmed and in reaching its
conclusion, the court ;'elied on Hughley, which, as explained above, was decided afier
Foster but before H.B, 86 took effect.

{% 15} We believe that the legislature, through H.B, 86, has evidence.:d its intent to
vest trial judges with discretion in fashioning appropriate criminal sentences, To that
end, we see no reason that the trial courts should have any less discretion when imposing
sentences for offenders who commit both felonies and misdemeanors, But because H.B,
86 revived the provision of the statute that Foster excised, we belicve that pre-Foster

precedent must be applied. Consistent with Perry, 6th Dist. Wood No. WD-99-026,

2 The Fifth District’s decision and reasoning in Farley suggests to us that the court did
not take into account that R.C. 2929.41(A) had been revived by H.B. 86,
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2000 WL 125807 and Garretr, 6th Dist. Erie No, E-02-015, 2003-Ohio-518s, we,
therefore, hold that the ambiguity created by provisions (A)and (B)(1) of R.C. 2929 41
must be construed against t‘he state and that the trial court should have ordered that Polus’
felony and misdemeanor sentences be served concurrently,® We further find that our
decision is in conflict with the Fifth District’s decision in Vanmeter and Varney and the
Eighth District’s decision in Barker.

{1 16} Article IV, Section 3(B)(4) of the Ohio Constitution states that “[w]henever
the judges of a court of appeals find that a judgment upon which they have agreed is in
conflict with a judgment pronounced upon the same ﬁueslion by any other court of
appeals of the state, the judges shall ce;tify the record of the case to the supreme court for
review and final determination,” ’

{917} In order to qualify for certification to the Supreme Court of Ohio pursuant
to Section 3(B)(4), Article IV of the Ohio Constitution, a case must meet the following
three conditions:

First, the certifying court must fing that its judgment is in conflict
with the judgment of a court of appeals of another district and the asserted

conflict must be “upon the same question.” Second, the alleged conflict

*1tis worth noting that in State v, Leach, infra, discussed below, the appellant appealed a
sentence where the court ordered him to Serve a term of incarceration “in prison” for a
misdemeanor offense. Although the appellant did not present the issue of the court's



must be on a rule of law-not facts, Third, the journal entry or opinion of the

certifying court must clearly set forth the rule of law which the certifying

court contends is in éonﬂict with the_judgment on the same question by

other district courts of appeals. Whitelock v, Gilbane Bldg, Co., 66 bhio

St.3d 594, 596, 613 N.E.2d 1032 (1993), |

(Y 18} We find that our holding today is in conflict with the Fifth District Court of
Appeals’ decisions in State v, Vanmeter, 5th Dist. Fairfield No. 201 1-0032, 201 1-Ohio-
6110 and State v. Varney, Sth Dist, Perry No. 13 CA 00002, 2014-Ohio-193. It is also in
conflict with the Eighth District’s decision in State v. Barker, 8th Dist. Cuyahoga No,
99320, 2013-0Ohio-4038. Accordingly we certify the record in this case for review and
final determination to the Supreme Court of Ohi_o on the following issue:

Whether a trial court may impose consecutive sentences for felony

and misdemeanor convictions under R.C, 2929.41(BX1).

{11 19} The parties are directed to 8,Ct.Prac.R. 5.03 and S.Ct.Prac.R. 8.01 for
guidance,

{120} We now turn to the second argument raised by Polus in this appeal. Under
R.C. 2929.24(AX1), a trial court may impose a jail sentence nf not more than 180 days
for an offense constituting a first-degree misdemeanor. The trial court sentenced Polus to
six months® incarceration—in excess of the 180 days permitted under the statute, See,
e.g., State v. Pierce, 4th Dist, Meigs No, 10CA 10, 201 1-Ohio-5353, 4 10 (recognizing
that “six months is not the same as one hundred eighty days because each month has a
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different number of days.”); see also State v. Pippen, 4th Dist, Scioto No. 12CA3526,
2013-Ohio-2239, 9 20,

{4 21} The state does not appear to disagree that the sentence should have been
180 days” instead of “six months.” The disagreement between Polus and the state is
whether the matter should be remanded to the lower court for resentencing or whether
this court should simply correct the sentence under App.R. 12(B).

{922} Polus argues that remand is necessary, He cites Pierce. In that case, the
Fourth District vacated the sentence and remanded the matter to the trial court for
resentencing. The state cites our decision in State v. Leach, 6th Dist. Lucas No, L-09-
1327, 2011-Ohio-866, where rather than remanding the matter to the trial court for
resentencing, we corrected a judgment entry under the authority of App.R. 12(B) in order
to clarify that the term of the defendant’s sentence was to be served “in jail” as opposed
to “in prison.”

{1/ 23} Because a term of 6 months exceeds 180 days, we can reasonably assume
that the trial court intended to impose the maximum sentence permitted under R.C.
2929.24(A)(1). Thus, under the circumstances of this case, where the trial court’s intent
is clear, it is appropriate and is in the interest of judicial economy for us simply to modify
the judgment entry in case No. CR13-1275 to substitute 180 days” fof “six months,” In
light of our ruling on the first issue raised by Polus, we must also modify the judgment

entry insofar as it imposes consecutive sentences for Polus® felony and misdemeanor

convictions. The entry should now read:

2k
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!tA is ORDERED that defendant serve a term of 11 months in prison

as to count 1 and serve a term of 180 days in the Corrections Center of

Northwest Ohio as to count 2, The sentences imposed in count | and count

2 are ordered served concurrently to each other, * * *

lli. Conclusion

{1) 24} We find that Polus was improperly ordered to serve consecutive sentences
for his felony and misdemeanor convictions. Insofar as our decision is in conflict with
the Fifth and Eighth District Courts of Appeals, we certify the conflict to the Ohijo
Supreme Court. We also find that Polus was improperly sentenced to a 6-month sentence
instead of a 180-day sentence. We, therefore, reverse the trial court’s judgment and
modify the June 3, 2013 judgment of the Lucas County Court of Common Pleas as

specified above, The costs of this appeal are assessed to the state pursuant to App.R. 24,

Judgment reversed,

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27,
See also 6th Dist.Loc.App.R. 4.
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State v, Polus
C.A.No, L-13-1119

Arlene Singer, J.

Stephen A. Yarbrough, P.1.

James D. Jensen, J.
CONCUR.

P,
/ yGE

This decision is subject to further editing by the Supreme Court of
Obio’s Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court’s web site at;
http://www.sconet.state.ch.us/rod/newpd f/?source=6.

2m
13,



APPENDIX 3

13




Page's Ohio Revised Code Annotated:

Copyright (c) 2014 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.
Al rights reserved.

Current through Legislation passed by the 130th General Assembly

and filed with the Secretary of State through File 140 (SB 143)

TITLE 29. CRIMES -- PROCEDURE

CHAPTER 2929. PENALTIES AND SENTENCING

MULTIPLE SENTENCES

Go to the Ohio Code Archive Directory
ORC Ann. 2929.41 (2014)
§ 2929.41. Multiple sentences

(A) Except as provided in division (B) of this section, division (C) of section 2929.14, or
division (D) or (E) of section 2971.03 of the Revised Code, a prison term, jail term, or sentence
of imprisonment shall be served concurrently with any other prison term, jail term, or sentence of
imprisonment imposed by a court of this state, another state, or the United States. Except as
provided in division (B)(3) of this section, a jail term or sentence of imprisonment for
misdemeanor shall be served concurrently with a prison term or sentence of imprisonment for
felony served in a state or federal correctional institution.

(B) (1) A jail term or sentence of imprisonment for a misdemeanor shall be served consecutively
to any other prison term, jail term, or sentence of imprisonment when the trial court specifies that
it is to be served consecutively or when it is imposed for a misdemeanor violation of section
2907.322, 2921.34, or 2923.131 of the Revised Code.

When consecutive sentences are imposed for misdemeanor under this division, the term to be
served is the aggregate of the consecutive terms imposed, except that the aggregate term o be
served shall not exceed eighteen months.

(2) If a court of this state imposes a prison term upon the offender for the commission of a
felony and a court of another state or the United States also has imposed a prison term upon the
offender for the commission of a felony, the court of this state may order that the offender serve
the prison term it imposes consecutively to any prison term imposed upon the offender by the
court of another state or the United States.

(3) A jail term or sentence of imprisonment imposed for a misdemeanor violation of section
4510.11, 4510.14, 4510.16, 4510.21, or 4511.19 of the Revised Code shall be served
consecutively to a prison term that is imposed for a felony violation of section 2903.06, 2903.07,
2903.08, or 4511.19 of the Revised Code or a felony violation of section 2903.04 of the Revised
Code involving the operation of a motor vehicle by the offender and that is served in a state
correctional institution when the trial court specifies that it is to be served consecutively.

When consecutive jail terms or sentences of imprisonment and prison terms are imposed for
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one or more misdemeanors and one or more felonies under this division, the term to be served is
the aggregate of the consecutive terms imposed, and the offender shall serve all terms imposed
for a felony before serving any term imposed for a misdemeanor.

History:

134 v H 511 (EfF 1-1-74); 137 v H 202 (Eff 10-9-78); 139 v S 1 (Eff 10-19-81); 139 v § 199 (Eff
1-5-83); 140 v S 210 (Eff 7-1-83); 142 v H 51 (Eff 3-17-89); 143 v § 258 (Eff 11-20-90); 144 v
H 561 (Eff 4-9-93); 145 v H 571 (Eff 10-6-94); 146 v S 2 (Eff 7-1-96); 146 v H 154 (Eff _
10-4-96); 146 v H 180 (Eff 1-1-97); 148 v § 107 (Eff 3-23-2000); 148 v S 22, Eff 5-17-2000;
149 v H 490, § 1, eff. 1-1-04; 149 v § 123, § 1, eff. 1-1-04; 2011 HB 86, § 1, eff. Sept. 30, 2011;
2012 SB 337, § 1, eff. Sept. 28, 2012,

Section Notes:
Editor’s Notes
The provisions of § 11 of HB 86 read as follows:

"SECTION 11. In amending division (E)(4) of section 2929.14 and division (A) of section
2929.41 of the Revised Code in this act, it is the intent of the General Assembly to
simultaneously repeal and revive the amended language in those divisions that was invalidated
and severed by the Ohio Supreme Court's decision in State v. Foster (2006), 109 Ohio St.3d 1.
The amended language in those divisions is subject to reenactment under the United States
Supreme Court's decision in Oregon v. Ice (2009), 555 U.S. 160, and the Ohio Supreme Court's
decision in State v. Hodge (2010), Ohio St.3d , Slip Opinion No. 2010-Ohio-6320 and,
although constitutional under Hodge, supra, that language is not enforceable until deliberately
revived by the General Assembly."

The effective date is set .by section 4 of H.B. 490.

See provisions, § 5 of S.B. 123 (149 v --), following RC § 2929.01.

The provisions of § 8 of S.B. 123 read as follows:

SECTION 8. Section 2929.41 of the Revised Code is presented in this act as a composite of the
section as amended by both Am. Sub. S.B. 22 and Am. Sub, S.B. 107 of the 123rd General
Assembly. The General Assembly, applying the principle stated in division (B) of section 1.52 of
the Revised Code that amendments are to be harmonized if reasonably capable of simultaneous

operation, finds that the composites are the resulting versions of the sections in effect prior to the
effective date of the sections as presented in this act.
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See provisions, § 5 of SB 2 (146 v --) as amended by § 3 of SB 269 (146 v --) following RC §
2929.03.

EFFECT OF AMENDMENTS

The 2012 amendment substituted "division (C)" for "division (E)" in the first sentence of (A).

The 2011 amendment rewrote (A).
1974 Committee Comment to H 511

This section provides rules for determining when sentences are to be served concurrently or
consecutively, places maximums on consecutive sentences, and allows courts to commit

offenders to the penitentiary or reformatory when consecutive misdemeanor sentences totalling
more than one year are imposed.

A misdemeanor sentence is always served concurrently with a penitentiary or reformatory
sentence for felony. Two or more felony sentences are served concurrently unless the trial court
specifies that they are consecutive, or unless one such sentence is for prison riot under section
2917.02(B), or for escape or aiding escape under 2921.34 or 2921,35(B), respectively, or unless
one such sentence is imposed for a new felony commitied by a probationer, parolee, or escapee.

When consecutive sentences for felony are imposed, the minimum and maximum terms are
separately totalled to determine a single minimum and a single maximum. For example, if an
offender is sentenced to 2 to 5 years for grand theft and 7 to 25 years for aggravated robbery, the
sentence to be served is 9 to 30 years. The total minimum term, however, may not exceed 20
years when one of the sentences is for aggravated murder, and may not exceed 15 years in other
cases. If one consecutive term is for prison riot, escape, aiding escape, or a felony committed by a
probationer, parolee, or escapee, the total minimum term is reduced by the time already served by
the offender on any term included in the consecutive sentence.

Consecutive terms for misdemeanor are totalled to determine the term to be served, but the total
may not exceed 18 months, If the total exceeds one year, and one of the consecutive terms is for a

first degree misdemeanor, the trial court has the option of committing the offender to the
penitentiary or reformatory to serve his sentence,

ORC Ann. 292941
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