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STATEMENT OF FACTS

On March 25, 2013, officers of the Fostoria Police Department

were dispatched to the Arnold family residence, located at 483

Monroe Street, Fostoria, Ohio, on a neighbor's report of hearing

a disturbance at the residence.

After several minutes of trying to make contact with the

family members inside of the residence, the police observed the

garage door opening, and out walked Lester Arnold, the father of

the defendant-appellant Jeffery Arnold.

Other than Lester Arnold having disheveled hair, the police

observed no other abnormalities, and definitely did not observe any

signs of physical harm, to wit, no abrasions, no bruises,

no swellings, no cuts, i.e. nothing to indicate the causing, or the

attempted causing, of the elements of the offense of domestic

violence, under O.R.C. §2919.25(A).

Wherefore, after waiting for Jeffery Arnold to come out of the

house, the police learned from a neighbor that the son of Lester

Arnold, ...defendant-appellant Jeffery Arnold had been seen leaving

the house about twenty minutes earlier.

Whereupon, defendant-appellant Jeffery Arnold was later found

and charged with the aforementioned offense of domestic violence,

a misdemeanor of the first degree.

On June 18, 2013, a court trial was held in the Fostoria

Municipal Court, State of Ohio v. Jeffery C. Arnold, Case No. 13-

CRB-116, in which the State°s own witness, the alleged victim

Lester Arnold, on numerous occasions, from the outset and through
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the course of his testimony, repeatedly invoked or otherwise

attempted to invoke his privilege under the Fifth Amendment to the

United States Constitution, to not testify, and he specifically and

expressly stated under oath as follows, "I have a right from self-

incrimination under the Fifth Amendment and I do have a right to

refuse to testify." (From Transcript of Proceedings, Page 6, lines

23 through 26).

The aforementioned under oath assertion of his right to invoke

his Fifth Amendment privilege, was witness Lester Arnold's direct

response to the prosecutor having advised him (the State's own

witness) that he should understand that he didn't have the right

to refuse to testify. (From Transcript of Proceedings, Page 6,

lines 21 and 22).

State witness Lester Arnold then went on to invoke his Fifth

Amendment privilege numerous times, to which the trial court

impliedly threatened the use of its contempt of court powers,

should the State witness refuse to answer. (From Transcript of

Proceedings, Page 7, lines 1 and 2).

Defense counsel objected to the State witness I,ester Arnold's

reading of his written statement, on grounds that the witness had

invoked his Fifth Amendment privilege, which objection was

overruled. (From Transcript of Proceedings, Page 8, line 18 through.

Page 9, line 8).

Further, defense counsel raised a continuing objection to

the State's questioning of its own witness, Lester Arnold, for

having invoked his Fifth Amendment rights. (From Transcript of
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Proceedings, Page 10, line 25 through Page 11, line 6).

The State's witness that followed Lester Arnold to the stand,

Officer Bethel of the Fostoria Police Department testified that

he didn't recall seeing any injuries on Lester Arnold. (From

Transcript of Proceedings, Page 17, lines 16 through 25).

Later in the trial, State's witness Connie Arnold, the wife

of Lester Arnold (and the mother of defendant-appellant Jeffery

Arnold), testified that "there wasn't any sign of a physical -- any

physical harm," with regard to her observation of her husband as

he came out of the garage, that "he was okay physically." (From

Transcript of Proceedings, Page 25, lines 16 through 21).

Further, State witness Connie Arnold testified that her

husband, Lester Arnold, "has a temper, that he'll get agitated

sometimes over things that to me I wonder why he gets so upset.

But he kind of goes up like a rocket..." (From Transcript of

Proceedings, Page 31, lines 10 through 12).

Wherefore, with the State's key witness, Lester Arnold,

having invoked his Fifth Amendment privilege numerous times, on

grounds that it would tend to incriminate him, and with the

prosecutor having told him that he had no right to invoke the

Fifth Amendment privilege, and with the trial court repeatedly

overruling the defense's objection and ongoing objections to further

questioning the Fifth Amendment-invoking State's key witness,

Lester Arnold, ...the trial court on the basis of no physical

evidence of any harm, nor of any attempt to harm Lester Arnold,

still came to what the defense respectfully argues was a
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prejudicially foregone conclusion to convict the defendant-appellant

of domestic violence.

Wherefore, the trial court did find that the defendant-

appellant, Jeffery Arnold, had been proven guilty beyond a

reasonable doubt, and sentenced defendant-appellant to serve one

hundred and fifty days in jail, and about which the defendant-

appellant pursued an appeal therefrom.

Accordingly, in the Court of Appeals, Third Appellate District,

Seneca County, Ohio, ...on March 24, 2014, ...there was a split

decision for affirming the trial courtps judgment, with said

decision being hereto attached, along with the opinion and dissent,

on Appendix Pages A-4 through A-34.

Wherefore, on May 8, 2014, defendant-appellant Jeffery C.

Arnold filed a notice of appeal with a memorandum in support of

jurisdiction before the Supreme Court of Ohio, providing and

explaining, via argument in support of propositions of law, as to

why this case is a case of public or great general interest and

involves a substantial constitutional question.

Whereupon September 3, 2014, the Supreme Court of Ohio

accepted the appeal and ordered the tranmittal of the record from

the Court of Appeals for Seneca County, and wherefrom the record

was filed with the Clerk of the Supreme Court of Ohio on September

16, 2014.

Accordingly, the defendant-appellant, Jeffery C. Arnold,

herein files and respectfully submits this Statement of Facts in

the brief of appellant.

-4-



ARGUMENT

PROPOSITION OF LAW NO. I:

The trial court abused its discretion and the prosecuting attorney
wrongly and improperly advised the State's own key witness that he
had no right to invoke his privilege under the Fifth Amendment to
the United States Constitution, to not testify, regarding his
expressed under oath statement that "I have a right from self-
incrimination under the Fifth Amendment and I do have a right to
refuse to testify," with the trial court effectually and repeatedly
denying same, and otherwise advising the witness of contempt of
court, thereby resulting in reversible error.

As the prosecution has the burden of proving its domestic

violence charge against defendant-appellant by the standard of proof

beyond a reasonable doubt, and as there was no one else present

in the room of the alleged incident, other than State witness

Lester Arnold and defendant-appellant Jeffery Arnold, it is

respectfully submitted that it is reversible error for the

prosecuting attorney to wrongly and improperly advise the State's

own key witness that quote, "Do you understand you don't have the

right to refuse to testify." (From Transcript of Proceedings, Page

6, on lines 21 and 22).

To which State witness Lester Arnold then responded as

follows, "I have a right from self-incrimination under the Fifth

Amendment and I do have a right to refuse to testify." (From

Transcript of Proceedings, Page 6, on lines 23 and 25).

Whereupon, the` trial court then advised the State's key

witness that "You also must understand you also may be held.in

contempt for failing to answer." (From Transcript of Proceedings,

Page 7, on lines 1 and 2).

Wherefore, it is respectfully herein argued that the

prosecuting attorney cannot advise a witness that he doesn't have

-5-
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the right to exercise his fundamental and substantial

constitutional right to not incriminate himself under the Fifth

Amendment to the United States Constitution, and it is reversible

error for the State officer of the Court to have advised a sworn

witness of same. See State v. Beebe, 172 Ohio App. 3d 512 at 516,

517 (2007). 2007-Ohio-3746.

Accordingly, it is submitted that a witness, any witness, has

a valid Fifth Amendment privilege, and even though he or she may

maintain any innocence of wrongdoing. Ohio v. Reiner, 532 U.S.

17, at 19, 20. (2001).

'Thus, the prosecutor's advisory and conclusion of law

statement to the State's own key witness was clearly wrong and

improper, as a matter of law, and should result in reversible

error. Reiner, Su2ra. Further, the trial court's admonishment

to the State's witness, literally telling him that he also may face

contempt of court charges if he doesn't answer the questions of

the prosecutor, is similarly wrong under both Beebe and Reiner.

It follows that the subsequent repeated invoking of the Fifth

Amendment privilege, with the defense objecting to the continued

questioning on direct by the prosecuting attorney, and with the

trial court's twice overruling of same, should result in reversible

error, based on the State's and the trial court's virtual ignoring

of witness Lester Arnold's fundamental and substantial Fifth

Amendment invoked privilege. (From Transcript of Proceedings, Page

8, line 11 through Page 9, line 8, and Page 10, line 25 through

Page 11, line 6).
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Proposition of Law No. II:

Defendant-appellant was denied a fair trial under the Sixth and
Fourteenth Amendments to the United States Constitution, by the
trial court's repeated pattern of demonstrating that it had
prejudicially presumed the defendant-appellant's guilt throughout
the course of the trial, thereby resulting in reversible error.

Whereas, it is respectfully argued that during the course of

the bench trial in this case, the court indicated that it had

prejudicially presumed the defendant-appellant's guilt by its

comments and conduct.

To wit, when ruling on a defense objection to a police

officer's testimony regarding hearsay, and when defense counsel

asserted that the hearsay was not an excited utterance, the trial

court indicated its bias with regard to the future of evidence not

yet offered and not yet heard, by improperly and prejudicially

predicting, "I'm sure we'll be getting to some excited utterances

soon.'° (From Transcript of Proceedings, Page 15, on lines 5 and

6).

When taken in the context and against the backdrop of the

trial court's repeated ignoring and overruling of the right of

State's witness Lester Arnold to invoke his Fifth Amendment

privilege, it reveals that the trial court has already decided

where it wants this case to go, in favor of the State, and hence,

the trier of facts' prediction which would otherwise be unthinkable

in the mind of a fair and impartial trier of facts, was

prejudicially sure to be getting to some excited utterances soon.

And in conclusion, both literally and figuratively, and as

if to make its points of the fait accompli, the trial court

improperly assumed an adversarial, prosecutorial role during the
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defense's closing argument, and interrupted same on numerous

occasions, thereby abandoning any pretense of fairness and

impartiality. To wit, the trier of facts never once interrupted

the prosecuting attorney's closing argument or rebuttal closing

argument.

Yet the trier of facts went out of its way to demean and berate

the fact that the alleged victim, Lester Arnold, had no signs

whatsoever of any physical harm, which would logically follow that

there was no attempt made to cause physical harm.

However, the trier of facts, assuming the prosecutorial role

of a rebuttal closing argument for the State, interrupted the

defense's closing argument as follows,

THE COURT: "Are we gonna talk in riddles here or are you gonna

be -- I mean, I understand what you're arguing for, but there is

no requirement of a showing of physical harm, correct?"

MR. MURRAY: "Cause or attempt to cause physical harm --°C

THE COURT: "Correct,"

MR. MURRAY: "is the requirement. And I'm respectfully sub-

mitted -- 'r

THE COURT: "No gushing blood. No broken bones. No bruises.

No gunshot wounds, right?"

(From Transcript of Proceedings, Page 47, lines 13 through

23).

Wherefore, it is respectfully submitted and concluded that

Page 46 and Page 47 of the Transcript of Proceedings, epitomize the

prejudicial attitude and leanings of the trial court, and is

the closing summation argument by the court, made on behalf of the
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State, to volitionally, improperly and so prejudicially argue for

the State's conviction of defendant-appellant, thereby resulting

in reversible error.

As a corollary, the collateral damage from such a prejudicial

trier of facts is that the resultant verdict of guilty of domestic

violence was against the manifest weight of the evidence.

For the State's key witness Lester Arnold, when he wasn't

having his invoked Fifth Amendment privilege on grounds of self-

incrimination, being ignored and overruled by the trial court, was

insisting that at best for the prosecution's case, he didn't

remember what happened; and at worst for the prosecutor's case,

testified that he didn't remember, but he didn't think so, in regard

to whether or not his son, defendant-appellant Jeffery Arnold,

caused or attempted to cause him physical harm. (From Transcript of

Proceedings, Page 12, lines 15 through 21).

Accordingly, in weighing the evidence and all of the

reasonable inferences, including the credibility of witnesses, the

trier of facts clearly lost its way and created a manifest

miscarriage of justice, and therefore, the conviction must be

reversed and a new trial should be ordered. State v. Martin, 20

Ohio App. 3d 172, at 175. 485 N.E. 2d 717 (1983). State v.

Thoakins, 78 Ohio St. 3d 380, at 387. 1997-Ohio-52, 678 N.E.

2d 541.

In fact, at the trial, both of the police officers admitted

that they saw no signs whatsoever of any physical harm to Lester

Arnold. In corroboration, State witness Connie Arnold, the wife

of Lester Arnold and the mother of defendant-appellant Jeffery

-9-



Arnold, testified that on the date of the alleged incident,

Lester Arnold came out of the house, through the garage and "he was,

he was okay physically, I mean there wasn't a sign of a physical --

any physical harm." (From Transcript of Proceedings, Page 25, lines

18 through 20).

Wherefore, it is respectfully submitted that in the State's

case to prove beyond a reasonable doubt, the evidence just wasn't

there to prove domestic violence, and it is the respectful argument

of defendant-appellant that the trial court's guilty finding was

manifestly outweighed by the principle of presumptive innocence.

It is obvious that the trial court prejudicially looked over

this case, from the outset, and beheld a family situation in which

the trial court decided it would preemptively act in loco parentis,

and thereupon rule from the bench that regardless of whether the

evidence did not prove beyond a reasonable doubt that the

defendant-appellant caused or attempted to cause physical harm to

his father, the trial court was going to take the side of the

prosecution, lifting it over the threshold of proof, and

contentiously argue with the defense at the closing of the case,

and thereby tolerate none, and impermissibly so, of the father's

(Lester Arnold's) repeated invoking of his Fifth Amendment

privilege.

For when it comes to the protection of substantial and

elemental constitutional rights, regarding self-incrimination,

confrontation of witnesses and the right to a fair trial, erring

on the side of caution is nevertheless a prejudicial and

fundamental, reversible error.

-10-



Proposition of Law No. III:

The trial court reversibly erred by allowing the State's key witness
to read his written statement to the police, over defense objection,
into evidence at trial, thereby denying the defendant-appellant's
fundamental right to confront witnesses under the Sixth anc3.
Fourteenth Amendments to the Constitution of the United States, as
the State's key witness had already invoked his Fifth Amendment
privilege and had testified that he didn't remember what had
happened, and therefore couldn't be cross-examined or otherwise
confronted about his written statement.

By allowing the State's witness, Lester Arnold, to read from

his written statement, over defense objection, the trial court

committed reversible error, on grounds that the State's witness

testified that he could not remember the substantive nature of what

he had written in said statement, thereby rendering any meaningful

cross-examination about the written statement as being impossible,

and therefore violating the Confrontation Clause of the Sixth

Amendment to the United States Constitution, as applicable to the

states through the due process clause of the Fourteenth Amendment

to the United States Constitution. State v. Goff, 2005-Ohio-339,

at 345. Also, Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354,

at 1378 (2004) (unanimous decision). (See Transcript of

Proceedings, Page 8, line 16, to Page 9, line 8, and from Page 10,

line 25 to Page 11, line 6).

Wherefore, if the trial court, in an apparent attempt at a

gotcha moment, then later granted the State's motion to admit

State's Exhibit A, with defense counsel not responding, because he

was engaged in a conversation with the defendant at the time

that said exhibit was offered into evidence, and the Court was

indeed aware of defense counsel's conversation with his client at

the time, the defendant-appellant's counsel would respectfully ask

-11-



this Court to consider the earlier defense objection to the State

witness' reading of State's Exhibit A, or of the continuing

objection of defense trial counsel, or of a plain error

consideration of the admission of State's Exhibit A, or of the

invited error of ineffective assistance of counsel under the Sixth

and Fourteenth Amendments to the United States Constitution. (See

Transcript of Proceedings, Page 43, lines 20 through 25, and

Transcript of Proceedings, Page 45, lines 14 through 20).

Whatever it takes to sustain this proposition of law, and

preserve the principle that a document which the writer claims that

he cannot remember the substantive nature of its contents, and hence

cannot be effectively cross-examined about, should not have been

allowed to read the contents of that document into evidence.

For the argument remains that the reading of State's Exhibit

A into admitted evidence, by said reading, over objection, violates

the Confrontation Clause of the Sixth and Fourteenth Amendments to

the United States Constitution, and should not have been taken into

consideration by the trial court in the rendering of its verdict,

thereby requiring reversal of the trial court's judgment.

-12-



CONCLUSION

Wherefore, on the basis of the foregoing three propositions

of law, it is hereby respectfully submitted that appellant Jeffery

Arnold did not receive a fair and impartial bench trial, and was

denied his fundamental and substantial constitutional rights to

same, and was also denied his right to confront the State's key

witness against him, while the State's key witness repeatedly had

his substantial constitutional right to invoke his Fifth Amendment

privilege against self-incrimination being refused and threatened

with contempt and so violated.

Accordingly, appellant Jeffery Arnold, by and through his

appellate counsel, herewith incorporates by reference the dissenting

opinion from his court of appeals case, herewith attached, into this

conclusion, and respectfully therefore asks for the Supreme Court

fo find merit in this appeal, and to thereby sustain the appellant's

three propositions of law, and in doing so, reverse the majority

judgment of the divided appellate opinion in this case.

Respectfully submitted,

Gene P. Mur"ray 00696
Attorney for Appellan
227 West Center Street
Fostoria, OH 44830
Phone 419/435-2284
Fax 419/435-8393
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Case No. 13-13-27

Qa Did you speak with an officer on that springg day when they
came to your house?

A: I refuse to answer on the grounds that it may tend to
^nc 'm` ate me.

Q: Did you make a written statement?

A: I refuse to answer based on my Fifth Amendment
constitutional rights.

Q: So if an officer provides your written -^^^^^ statement that
would be a statement you made to the court, correct, or to the
officer, correct?

A: I don't ^em^^^erd My blood sugar level was ^^^^em^^y high.
My ^^^^^^^ was ^^^^ortedd The tinnitus in my ears w^^e rin ° g so
loud I couldn't hear ^nythiiig, so. I - I couldn't see.

Q: Igm gonna show you State's Exhibit A. Do you recognize
this?

A: I know my Fifth Amendment rights.

Q: Is that your ^^^^^^^^e 'a^ the bottom of that -

A: I stand on my Fifth Amendment rights.

Q q m® statement?

THE COURT: You're refusing to answer, Mr. Arnold?

THE M'ITNESS: Yes, sir I am>

^^^^^CU'^'ORIa I'm gonna have you read the statement for
the record.

THE COURT: Mr. Arnold?

_10-

A-14



Case NTo. 13-13-27

THE WITNESS: Sir.

THE COURT: Will you read the statement?

MR. IVIUr . Y [Defense Counsel]: Your Honor, I would obj^ct

THE COURT: Basis?

MR. MURRAY: That the witness has invoked his Fifth
Amendment privflege.

T COURT: [Prosecutor]?

[PROSECUTOR]: He hasn't given a basis for invoking that
-prWHege.

NIR. MURRAY: In that he would be reading a statement in
which he indicated that he was, couldn't remember being -

THE COURT: He's refused to answer. I don't see what the
harm would be in having him read the statement. Objection
overruled. Answer the - please read the statement, Mr. Arnold.

THE WITNESS: "Jeff [Arnold] became threatening at ^^^^er.
* * * I left the table and: went into the computer room. Jeff came
into the computer room. He grabbed me by the hair, then he
choked me. I have a ruptured disc in my neck[.] He
continued to ^^^ and would not let me out * * *

^Prosecut®rl a And who is that n'gued by`.f

A: The name on it is - I can't read the witness, but Lester C.
Arnold is the name at the ^otton-,,

Q: And you are Lester C. Arnold?

A: I am one of Lester C. Arnold'sg yes.

.. $^

-11-
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Case No. 13-13-27

Q: And is that - Is that the statement you made to the officer onth2March 25

A: I've told you Fm s^eldng the protection of f^e Fifth
Amend.ment I don't ^emembers And ---

^:

Q: Do you remember speaking with Officer Bethel?

A: Vaguely.

Qe And do you remember making a written statement for
Offleer Bethel?

A: I just ® I just remember telling him that he asked me what I
wanted done. I told him I did not want my soit arrested. I did
not want l' ^ ^ charged. AR we needed was some space between
Us.

(Tr. at 6-10).

{1524} Contrary to a.ll of the argunients raised by the dissent, the preceding

portion of testimony makes clear that Lester never presented any basis for

^nvoking his Fifth Amendment "pr3vilege against self-incrimination." To the

contrary, it would appear his only reason for invoking the "privilege" -vvas in order

to not testify against his son, .Amold; as Lester did not want Amold charged in the

first place. Nothing in the record establishes how Lester was remotely in danger

of giving testimony that would inerinunate himself. Therefore, there was nothing

improper, either in the Sfiate°s questioning or the court's admonishment that Lester

could be held in contempt for refusing to answer.

-12-
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Case No. I3-13-27

11251 Simply put, Arnold has no standing to raise any supposed violation

of the Fifffi Amendment rights ofanotaer State's witness aad, in any event, Amold

is unable to establish that any comment by the State or the trial coizrt, especially in

a bench tri.al, created reversible error.

{1261 Accordingly, for all of these reasons Arnold"s first assigmnent of

error is overruled.

Secaizd Assignment of Eawas°

11271 In. Arnold's second asszgninen:t of error, Arnold contends that he did

not receive a fair Yaiai. Specifically, Arnold argues that the trial couzt

"prejudicially presurned the Defendant-Appellant's guilt by its comments and

conduct." Appt's Br. at 12).

{'5281 In this case, .A.rn4ld cites two instances where he contends that the

trial couttgs actions were improper and erroneous. The first ivas during the

following portion of testimony, when Officer Brett Bethel was on the stand as a

State's witness.

Q [PROS^CU'I'ORI; And what was the nature of that dispatch?

A ^^ ^^ER BETHEL] ® Possible domestic in progress.

Q< And what did you find upon your arrival?

A: Upon my - arr.a^^^, uhm, a female was be ° ning - a female
caller was speak° gto her neighbors -and she stated that her
husband and her son -
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MR. MURRAY: Objection, hearsay, Your Honor.

THE COURT: Ms. Dibble?

MS. DJBBLEf Present sense Impressiona

THE ^^ ^ RTa Mr. Murray?

.: e MURRAY: I would indicate that, uhm, it's still, it's not an
excited utterance and Ws stfli --

T^^ COURT: Igm sure we'll be get ` g to some excited
utterances soon.

MR. M . . .: . Ya WeB --

^^ COURT: AnytW g else, Msa Dibble?

MS. DIBBLE: No.

THE COURT: Objection sustained,

(Tr. at I4-15).

11[291 ^ere, Arn.oId contends that the trial court's statement that there

,kvould probably be :`sonie excited utterances soon" illustrated that the court was

already prejudiced tmvard Arnold°s guilt. ^^-kve^er, the ^otirt strstaitzed Arnold's

counsel's objection, preclud.ing, the testiinony that the State intended to offer. It is

difficult for us to see hovvT the court sustaining Amold's counsel's objection

establishes that the court had ah-eady presiuned his guilt.

11301 Moreover, at this point in the #rzal, the court had already heard

opening statements and the testimony of Lester Arnold. The court was aware of

-14-
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the altercation and thus was aware of the possibility of "excited utterances" being

made. Therefore, the court's extrapolation was not unfounded. For these reasons

this argument is uot,%reIT-ta.ken.

11314 Amoid next contends that the trial court "improperly assuinesi an

adversarial, prosecutorial role during the defense's closing argument[j° (Appt,s

Br. at 12-13). During defense counsel's closing argument, the following exchange

occurred between defense counsel and the court.

DEFENSE COUNSEL: And he also indicated that with regard
to, _ there was no sign of physical harm upon [Lester]. And no
sign - and his wife testijried that, uh, that she didn't see any sign
of physical harm upon [Lester].

And, therefore, we resp^^tfufly submit that the State - in fact,
uhm, -his father testified that he didn't, that Mr., that Jeffrey
Arnold did not cause or attempt to cause physical harm.

THE ^ COURT: Did he say that? I think he said -he didn't
remember.

DEFENSE COUNSEL: But he - with regard -to not
remembering, we ^^^^^ctfuUy submit, Your Honor, ths.^ ^^ ^^^
the proof beyond a reasonable doubt There's absolutely no
forensic evidence, no photographs, no - no testimony of any one
who claims to have seen any physical harm, any marks or cuts
or abrasions of any physical harm -

THE COURT: Is that a - requirement under the statute, Mr.
Murray?

DEFENSE COUNSEL: I would respeeffully submit that's
Indicative -

THE COURT: Is it a requirement under the statute?

-15-
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DEFENSE ^^UiNSELe It's not a requirement under the statute,
but I respectfully submit that zt'^ evidence indicative that the
State has not shown beyond a reasonable doubt that there was
any physical harm to -

THE COURT: Which they're not ^^q aired to do, right?

DEFENSE ^OLTNSEL. They are required to prove proof
beyond a reasonable doubt, Your Honer.

THE COURT: But they're not required to show harm.

DEFENSE ^^^^EL. I ^ ^^^^ctfuRy -

THE COURT: lVirs Murray -

DE.^^^^^ COUNSEL: The elements -

THE COURT: -- are we gonna talk in riddles here or are you
gonna be - I mean, I understand what you're arguing for, but
there is no requirement of a showing of physical harm, correct?

DEFENSE COUNSEL: Cause or attempt to cause physical harm

THE COURT: ^orrecte

^EF'ENSE COUNSEL: - is the requirement And I'm
respectfully submitted --

T^^ COURT: No gushing blood. NTo broken bones. No
bruises. No gunshot wounds, right?

DEFENSE COUNSEL: Your Honor, I respectfully submit that
the State has not shown beyond a reasonable doubt that there
was any attempt to cause harm or physical harm to Mr. Les
Arnold. * * *

(Tr. at 46-48).
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JIff32} Amold contends that this portion of testimony establishes that the

court assumed an adversaiial role in the proceedings and: thus was biased against

Arnold.' However, it is clear that the court was attempting to clarify the legal

language of the statute at issue. Arnold's counsel repeatedly argued that there was

no physical harm, and the court repeatedly-attempted to clarify that the statute did

not require physical harm to establish guilt. While the court perhaps did not need

to inquire of Ar^old's counsel regarding this matter during closing arguments, we

cannot fmd in a bench trial that such inquiries by the co^^ were 'Uwraper, or

prejudicial, as there was ample proof that Ai-nc ►id atteinptecl to cause physical ha.rn

to his father, Lester Amald. Accordingly, Lester's second assigonnent of error is

overruled.

Fozcrth 14ssigainient of Ei-ror

{Jf33) In Arnold's fourth assign.rnent of error, Amold contends that the trial

court erred by allowing Lester Arnold to read from his written statement to the

police over defense counsel's objection. °Specif^caliye Amold contends that

allowing Lester to read his prior statement violated the Confrontation Clause of

the Sixth Amendment to the'United States Constitution.

f 5341 "The Confrontation Clause to the United States Consuitutiorz provides

that a defer-dant in a criminal prosecution has a right to confror^t the witnesses

1 He does not cite any- legal authority for his contention.
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against him." State v. itdson, 8th Dist. No. 89588, 204$-Ohio-1265, Ti 40. The

t Tilited States Supreme. Court has held that the Cc^nfi-ontatican Clause bars

:`testimoniai statetnents of a witness who did not appear at trial unless [the

witness] was unavailable to testify and the defendant had a prior opgoftunity for

cross-examination." Ct-awfard v. Washirigtott, 541 U.S. 36, 53-54, 124 S.Ct. 1354

(2004). "The key i.nquhy -for Confrontation Clause purposes is ivhether a

particular statement is testimonial or nontestimonial.'" .^"itdsan; supra, quoting

State v. Crager, 116 Ohio St.3d 369, 2007-Ohio-{840. "For Confrontation Clause

purposes, a testimonial statement includes one made `under ciscutnstances which

would lead an objective witness reasonably to believe that the statement would be

available for use at a later triai.".' State v. itahl, I II Ohio St.3ct 186, 2006-Oiio-

5482, quoting Crawford, at 52.

{Iff35^ Confrontation Clause violations are subject to harmless error

analysis. See State v. Kraft, 1st Dist. No. C-060238, 2007--Ohica-2247, 167,

citing United States v. Sic^2mers; 414 F_3d 1287, 1303 (10th Cir.2005). "A

constitutional error can be held hanrless if we detennine that it tvas hannless

beyond a reasonable doubt.'° State v. Conway, 108 Ohio St.3d 214, 2006-Ohio-

791, Ti 78 citing Chapman v. Califonafa, 386 U.S. 18, 24, 87 S.Ct. 824 (1967).

J9j361 In this case, when Lester repeatedly attempted to invoke his "right

against seif-incriminatian,;' refused to answer the State's questions, and denied
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any memory of giving a statement to the police, the prosecutor had Lester read the

statement that Lester gave to the polioe on the date of the incident. That statement

was subsequently entered into evade-nce as an exhibit: On appeal, A.rnold argues

that the reading and introduction of the police report violated the Confl-ontation

Clause.

ft5371 At the outset, we would note that it is unclear, how the inclusion of

this evidence -vielat€s Arnold's Confrontation Clause r-ights when the witness,

Lester Arnold, was present in open court to be confronted regarding his

testimonial statement. "The Court in Crawford was explicit: 'when the declarant

appears for cross-examination at trial, the Confrontation Clause places no

constraints at all on the use of his prior testimonial statements."' State v. Ki^atiff.

4th Dist. Adams No. IC3CA94fl, 2011-OhiQ-2725, 143, quoting Crmvford, saf^ra,

at 59, MO. 9, citing Califvriiia v. Green, 399 U.S. 149, 15 8; (1970).

11381 Notwithstanding this fact, the in.fcartnation contained in the police

report could properly have been used to impeach Lester, even though Lester was

the State's own witness, as Lester repeatedly attempted to assert the privilege

agaanst self-incrhnination and repeatedly stated he did not recall what happened.

According to the dissent, this is apparently all any witness needs to say in order to

avoid testifying-or to avoid even being cross-examined or impeached further by

any prior inconsistent statement. However, such a rule vvould be, and always has

-19-
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been, contrary to established case law. A statement that the witness "does not

remember" is the equivalent of a denial to establish a foundaiion for cross

exaininatioIl and impeachment of a witness by the use of the prior statement in

whatever form counsel chooses to use it. State v. Pierce, 2d Dist. Montgomery

No. 24323, 201 1-Ohio-4873, 1 82 quoting State v. Harris (Dec. 21, 1994),

Moutgomery -App. No. 14343, 1994 WL 718227 ("If the witness says he cannot

remember the prior staternent, 'a lack of recollection is treated the same as a

deilial. and use of extrinsic impeachment evidence is then perrnftted.'""}; State v.

Allen, 5th Dist. No. 2012CA00I96, 24I3-Ohio-3715, Tll. Whether or not it takes

place in ffont of a jury is up to the trial court not the court of appeals.

{Iff39} At the very least the State is initially entitled to pursue the prior

statement with the witness - both to give the witness the fu1lest opportunity to

respond to the alleged prior statement and to inore clearly deterrriine whether the

witness intends to specifically deny the statement. See State i: Hiabbar cl, 7th Dist.

Jefferson No. 0I.TE4, 2002-Ohio-6904, TT 13-14. At this stage, the issue is one of

laying the proper fouudatiotz for possible impeachment about what the witness has

already stated to another person and not a Fifth Amendment pl:ivilege involving

something the witness is being asked to reveal for the first tiine at trial.

$5401 Even assun-^dng a more elaborate protocol was required by the

prosecutiozl -in handling the pi-ior statement or establishing any "affirmative
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damage" to the State's case any such error in this case was never specifically

objected to by t-he defense and, in any event, "'a^"irmative damage" was manifestly

obvious where tLic witness was fnc sole complaining witricss, the sole victiin, and

thereby the sole basis for the charge.2

Ilf411 Therefore, this argument is not well-taken.

^^4271 Amold anakes additional argmncnts to assert that his rights were

vfolatcd; stating that the trial court -eiTed in allowing the police report to be

admitted into evidence, and that his trial counsel was ineffective for fai1€ng to

object to the admission of the police report. HouTever, the trial court, which was

the trier-of-fact, had already heard the e-tddence and thus the admission of the

exhibit was merely cmnulativc and therefore harmless. Accordingly, AmoId's

fourth assigmnent of error is oveiruIcd.

{1143} For the foregoing rcasons. AmoId's assignments of error are

overruled and the judgment of the Fostoria Municipal Court is af xmed.

Judgiazeiat A^',^^^^^^^^

^ILLAI^^^^IU, PaJe, concurs in Judgment Only.

I^ir

2 la'Urtherar.ore, we reject the contention of the dissent that Dtayton i,. Combs, 94 Ohio App.3d 291. 299 (2d
IIist. 1993) stands for a universally accepted proposition that awitsless' failure to recall can "never
constitute affirmative damage." See State i?. Cupe, l{}dZ Dist. Franklin No. 98.AP-64, 1999WL77219 (Feb.
18; I999) (4vherein the Tenth District Court of Appeals implied that such a holding was not universally
accepted).
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ROGERS, J. Dissents.

{15441 i respectfully dissent from the opinion ofi,hc majority.

{$451 As to Amoid's ffi-st assigrtrncnt of error, I disagree with the majority

that Lester did not have an adequate basis to assert his Fifth Amendment Fliviiege

against sclf-incraininad:on. I would observe that requiring a witness to explain, in

open court and on the record, why he wishes t® invoke his Fifth Ameo.dz.ncnt

Rights is equivalent to requiring that witness to testify against himself, which is

the very thing the Fifffi Amendment prQhibits. "A valid assertion exists where a

witness has reasonable cause to apprehend real danger of fncrirnination." " State v.

Landriiiii, 53 Ohio St.3d 107, 120 (1990). The claim of the witness is not enough.

Id. The trial judge must determine from "`th.e implications of the question in the

sctti_.g in which it was asked' " wh€thor the answer may criminally implicate the

vcdtn.css or provide a linic in a chain -of evidence that would do the same. Id. at

120-2I, quoting HQffniniz v. ^Iraitecl States, 341 U.S. 479, 486 (1951). Once the

privilege has been properly asserted, the continued questioning of the witness for

the purpose of getting before the trier of fact inferences and innuendos that could

not otherwise be elicited through direct tcstiinony is prejudicial to the defendant.

State 4J_ Dlnslo, 176 Ohio St. 460, 467 (1964).

11145} Here, when Lester refused to testify, the prosecutor told Lester he

iiad no right to invoke the Fif'tth Amendment, but that was not the Statc"s
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Pt`eroga.tive. The trial court is tasked with the duty to deterrnine whether the

privilege has been properly invoked. The trial court then endorsed the State's

conclusion without any discussion of the issue with the witness. Therefore, the

trial court's threat of contempt under these circumstances was entirely improper.

{14.7} Moreover, under the circumstances, it cannot be said that the refusal

to testify was iznpxoper. The majority speculates that the only reason Lester

wanted to invoke the Fifth Amendment was to avoid testifSing against his son.

The reason could just as well have been that Lester was in fact the aggressor and

wanted to avoid iinpIicating hi-inself No one other than Lester and Teffiey

observed what happened, and Connie testified that Lester was easily agitated and

::goes up Re aroc$cet." Trial Tr., p. 31. Lester not only invoked Iiis Fifffi

Amendment privilege on direct examination by the prosecutor, 'out continued to

exei-t it upon cross examination by the defense, weakening the rn.ajority's

assumption that he was attempting to avoid testifying against his son. As a result,

Lester properly invoked his Fiith Amendment privilege, allowing him to refuse to

testi:iy.

JJf48J Once the privilege was properly invoked, it was improper for the trial

eoult to allow the state to cont%nue to ask Lester repeated questions about the

events that transpired in the face of his repeated assertions of his Fifth Amendment

privilege and refusals to testify. The State concedes that Lester invoked his Fii'th
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A"nendnen^ ^^vi1ege, but argues tha:t.no prejudice to Appellant arose as a result

of Lester's silence. Appellee's Br., p. 9. Instead, the State argues that, because

the trial court disregarded Lester'^s testimony, it does not rise to the level of

reversible error articulated in Nczmet vU-raited States, 3 73 U.S. 179, 83 S.Ct. 1151

(1963). .A,ppellee's Br., p. 8. In essence, the State argues that Lester's silence was

not used against Appellant by the trial court. Id. at 9.

f^j49} However, in the face of repeated questions, and after repeated Fifth

A-inendment assertions, Lester stated that he did remember telling a police officer

that he did not want his son arrested. This, coupledkvith Lester's silence, provides

the imu^^^^ that he was silezit so that his son will not be fot^.nd guilty, an

inference ^na^e by the majority. Further, it was tlirou.gh this silence ^^^ thv State

entered E;Wbit A, his prior written statemen.t, inco evidence. As the State

specif ca1ly used Lester's silence in conjunctzon with his statements that he did not

want his son ^jail to imply he was refusing to testify for an sllegi^inate purpose,

and as ^tactic to admit prior written stateinents into evidence instead of eliciting

#esttimony, it prejudiced the d.efendant.

1550} As to AmoId`s fourth assigmnent of error, the majority asserts that

the confrontation clause 'vvas not implicated by admitting Lester's Avritten

statement, as Lester was on the stand for the purpose of cross examination.

However, a witness who refuses to testify by invoking the ^^^ffi Amenchuent
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pfivilege against self-inerifv.nation is considered una.vailable. State uSicIsIlatz, 69

Ohio St.3d 105, 108 (1994). As Lester presperly invoked his Fifth Amendment

paivilege against self-inerl:zriuation, he was not available for cross examination.

As a result, Aanold's right of confrontation was implicated.

JJf-,91} As to requiring the witness to read his wi-itten statement, there is no

support for that action in any rule or statute. While the rnajori.ty3 ClaiMs that the

admission of the written statemen't was proper for impeachment purposes, the

statement is inadmissible, even under a variety of evidentiary rules, such as,

.recoRee#ion refreshed, past recoilectaoia recorded, or excited utterance.

.Intpeaclznzent

{5521 The majority asseM that the statement could be offered to impeach

the witness. However, for a party to be able to use a prior ineonsistent statement

to impeach its own witness, the party must prove surprise and aiTirmafive damage.

Evid.R. 607. Surprise is proved when a witness testifies in a manner inconsistent

with prior written statements. Daoarz vConihs, 94 Ohio App.3d 291, 299 (2d

Dist. 1993). " `Affrrriative dainage' can be established only if the witness testifles

tIto facts which contradict, deny, or harm the calling party's trial posidon.

'.^ffir-mative damage' is not shown where the witness denies knoiviedge of the

' The State also argues that the trial court disregarded Lester's written statement when Making its decision,
and therefore. Arnold -tvas not prejudiced. However, the statement was admitted as an exhibit and, contrary
to the State's assertion, the trial court only disregarded the statements Lester made in court. Trial fir., p- 49.
Nowhere in the record does the trial court state that it did not rely on the written statement of Lester w^en it
found ArnoId guilty.
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facts contained in his prior statement or where he states that he does not remember

the facts stated therein." (Citations omitted.) Id. Here, Lester did not contradict

his statement. Instead, he invoked his privilege and stated he could not reinember

what occurred that night. As a result, even if the State could prove surprise, it

could not pro-ve affirmative damage. Thus, the wzitten statement was zic^t

adni.€ssabie to impeach the witness.

Recollection Refi-eshed

f¶S31 Under Evidence Rule 612, a witness ^.Th0 does not remember the

answer to a direct question may read his or her prior statement, before or during

his or her testimony, to refresh his or her recollection. State vPowelZg 132 Ohio

St.3d 233, 20I2-Ohia-2577, 157. While the Nvitness is allowed to look at the ^^^or

statement, the ^estilnony that is elicited after the recollection is refreshed is the

evidence, not the prior statement itself. Id. 4' ' [A] p^, may not read the

stater.tent aloud, have the i^-itizess read tize statement aloud, or otherwise place it

before the jury.' " (Empbasis added.) Id., quoting State u Ballew, 76 Ohio S'c.3d

244, 254 (I996). As the state had Lester read his statement aloud, it was

inadmissible as a recOllection refreshed.

_26_
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Past Recollection Reeardecf

fIff541 However, if after reading he prior state-ment the witness stfl, has no

c€a'Tent memory of the facts, the statement may be admissible as a past recollection

.recorded. Evid.R. 803(5). A past rec€s^^ction recorded is:

[a] memorandum or record conceming a matter about -which a
witness once had knowledge but aow has insufficient recollection to
enable him to testify fully and accurately, shown. by the testimony of
the witness to have been made or adopted when the matter was fresh
in _s memory a.azd to reflect that knowledge correctly. If adniitted,the memorandum or record may be read mtc^ evidence but may not
itself be received as an exhibit unless offered by an adverse p^...rty.

W
To properly 1s.y the foundation for apa.st recollection recorded, the Ohio

Supreme Court has noted:

A memorandum made by a witness may be admitted in evidence in a
criininal case as `past recollection recorded' i-f the witness had first-
hand knowledge of the subject matter of the memorandum, the
memorandum was made at or near the time of the event and while
the witness had a^lear and accurate mmeinory of it, tbe wiltness lacks
a complete present recollection of the event, and the witness testifies
on the stand that the written inen-iora.ndwn }s accurate.

State ^,^ Scott, 31 Ohio St.2d 1 (1972), paragraph I of the syllabus. When the

witness does -qot attest that tlle memorandum accUrately reflects the knowledge of

the witness at the time the memorand.um was made, it is inadmissible.
Stoue ^^

^erry, -147
Ohio App.3d 164, 2002-0hio-l 171, Ti 791 (6th Dist.). The

?UtiaQ^ such
a statement may qualify for admission through a reading, there is no requirement that thewitness be the one to read

it, as the court required here. Indeed, witnesses can refuse to read their priorrecorded statements, -,N^h.ieh is ,,vhy
the statement can othenvise be subFnitted into evidence by an adverseparty. See State iT. Clay, 187 fl}iio Apg.3d 633, 20IC}-Ubio-2720, 7 38 {5th Dist.).

However, there is nofoul if the vitrcess is wiliirzg. State ►_. HeFlsan, ist Dist Hamilton iNo. C-060320, 2O07-Uhio-725, $ 15.
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memorandum wiH also be inadmissible when the witness cannot remember

making the statement or when the statement does not accurately reflect the events

as the witness remembered them. Coinbs, 94 Ohio App.3d at 301.

{1[55} Here, Lester repeatedly refused to answer any questions'about his

statement, asserting his Fifffi Amendment piiviiege. Vvzen asked by the

prosecution whether he remembered making a statement _to the officers, he

responded: "I just remember telling him that he a.slced me rvhat I wanted done. I

told him I did not want my son arrested. I did not want him charged. All we

needed was some space between us." Trial Tr., p. 10. Lester never attested to the

accuracy of the statement at the time it was recorded. In fiact, on cross

examination, when asked whether it was atrae and accurate representation of the

events of that night, Lester stated that he did not know and did not remember. Id.

at p. 1 1- 12. -1 hus, Lester's stateinent, under the circumstances of this ease. is

inadmissible as a past reco1leetion recorded, as the state did not lay the necessary

foundation for its admission.

{Jf56} Further, in order to offer a in.en1Qrandum as a past recollection

reeorded. it is necessary that the witness be a.vailabie for full and complete cross-

examination. "The admission of a memor^iiduan as `past recollection recorded' in

a ciirni.nai case does not deprive the defendant of his right of confrontation and

cross-e^^inination, vvh:ere the witness is present on the stand and is available for
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full cross-examination by the defendant." Scott, 31 Ohio St.2d at paragraph 2 of

the syllabus. Here, Lester invoked his Fifth Ainendm.en^ privilege, and as a result

was unavailable.

Excited Utterance

{T571 The State also appears to argue that the statement was an excited

utterance. Not true! Evidence Rule 803(2) defmes an excited utterance as °`[a]

statement relating to a startling event or condition made while the declarant was

under the stress of excitement caused by the event or condition." Where no

evidence is presented as to the deaneanor oi the declarant when written testimony

is prepared, it cannot be admissible as an excited utterance. State vNixon, 12th

Dist. Warren No. C.A2Q11-11-1 I6, 2.f}1?-Ohio-I292, T 15. Even where the victim

is still visibly upset, the ability to gatIier coherent thoughts into a written statement

that includes additional inf'ormation, such as the events leadi.dg up to a crime,

defeats the excited utterance exception. State v. S`cari, I lth Dist. Portage No.

2002-P-0091, 2003-Ohio-3493, 163. T-herefore, while Lester's first statements to

police upon exciting his garage might be classified as excited utterances his

A;ritten statement is cei°tainly not.

J¶58) As there are no evidentiary rules that would otherwise allow the prior

%fritten statement to be admitted, the defendant's right to confront his witnesses

under the Sixth Amendment ivas violated, as Lester's stateinents were clearly
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testimonial in nature. See Cre^l4ford v. Washington, 541 U.S. 36, 51-52 (2044).- It

is obvious that the police officer asked for Lester's -vvritten statement to assist in a

future prosecution, not to assist in securing the scene.

1159) The State argues that the error is haraniess. A, ppellce°s Br., p. 13-14.

'.^'he Ohio Supreme Court has fo-cund that the impermissible adinission of evidence

over the constitutional rights of the defendant is harmless if the "remaining

evidence, standing alone, constitutes overwhelming proof of defendant's - guilt."

State v. William;s; 6 Ohio St.3d 281 (1983), paragraph six of the syllabus.

However, a review of the record, without any of Lester's testimony and -vvidhout

his i-vritten statement, does not provide "overwhe^ming" evidence of guilt. It is

undisputed that some sort of encounter happened between Arnold and Lester, but

we have zio indication as to who was the actual aggressor. We have an excited

ca-tterance by Lester that Amold punched Lester in the head and attempted to choke

him. Trial Tr., p. 17. However, the officer testified that Lester had no visible

injuries at the time of zncicient. No witness actually witnessed the event in

question, and no evidence was offered that Ar:ooid was the aggressor. This is

hardly "overwhelr.n:ang"" evidence of guilt.

{Iff691 The overall tenor of this trial demands that the conviction be reversed

and the matter remanded for a new trial.

/jlr ^^ ^^ ^.THE MURT4F^AMALS,

MAR^'^ 4 2014
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State of Ohio
Agency: SFOS .^ ...
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Arnoid, Jeffery C

I?QB: 02-27-I985

Violation Date: 03/25/2013

i.._

IN THE FOSTORIA MUNICIPAL COU
^..
_ ^ •r^ ..^

Case Number: CRB 1300116
CRIMINAL CASE JOURl°w1AL ENTRY

.E^i AIGN N^`
`^The de. endant appeared in open court

with attorney hr, u ts^ ^
o waived counsel r in writing ofbilowing discussion.

YOU HAVE BEEN CHARGED WITH:
2919.25A DOiMi;STtC VIOLEN

Y Misdemeanor of tfae 151 degree
o Minor misdemeanor

^:i Rights, pleas and penalties pursuant to Crim. R. 10 and 1 I were explained MAXIMUM PENALTY.
and the defendant stated that he/she understood them. ^ 005_ FINE

o Defendant acknowledged receipt of the cornpiaint in open Court_ AND/^R_(g^^ ^^ JAIL
^ The defendant r^ t^eard n waived reading of the cotnplairtt in open court.
--j The defendant requested a continuance to MANDATORI' MtNtMtil^ ^ENAL'i !'t

,20` at
oThe defendant has requested court appointed counsel pursuant to Crim. R. 44

r?The defendant testified that he/she is employed as fottows:
rsThe defendant is unemployed. -
oThe Court determines that the defendant is entitled to Court appointed
counsel and appoints to
represent the defendant

nThe Court finds that based upon the Ohio Public Defender Indigent
Eligibility Guidelines that the defendant ra may o will be required

to reimbur,e County for the cost of court appointed counsel.
The Court finds that the defendant odoes onot ciua#ify for Court appointed Counsel

tK Permanent weapons disability
section 2923.13 ,

ri No mandatory minimum penalty.

,#3efendant is ordered released upon signing a personal recognizance bond and a waiver of e;ctradition

{-i An appearance bond in the amount of $ 0I0% atlowed o cash or surety
q The Court finds that the following factors pursuant to Crim. R. 46 (C) apply:

c3 Nature/ circumstances of the crime charged g Weight of the evidence a Length of residence
a Lack ofernployrnent ca Confirmation of the defendant's identity q Lack of family ties n Jurisdiction
ofresadence o Lack of financial resources o Defendant's character ©Uefendant's mental condition
• Record of convictions:
• Record of appearances:
oCurrent status: o Probation oGommunity Control rParole/PRC qAwaitin,g trial
o(7ther:

^THE DEFENDANT ENTERED A PLEA OF t^GUILTY al^3T GUILTY ct NO CONTEST
oThis matter is hereby continued to for
q This matter is to be set for trial within othirty nforty-five oninety days of
o LVaiver of rights and plea crsigned q discussed in open'court.

ADJUDICATION

FOLLOWING n[NITIAL PLEA [3CHANGE OF PLEA oTRIAL BY JURY RtAL BY
THE COURT, THE DEFENDANT IS HEREBY FOUND rUILTY 0 NOT GUILTY

of 2919.23.A DOMESTIC VIOLEN

A-35



SEE REVERSE SIDE

Case Nuan€#er. CRB 1300116

HA.VING CONSIDERED THE FACTORS SET FORTH IN SRC'€'. 2929.22yTHE COURT HEREBY
SENTENCES THE DEFENDANT AS FOLLOWS:

oThe defendant is sentenced to pay a fine of S plus courE costs.

he defendant is ordered to serve jR days in the County Jail, with days
c nditionat€y suspended upon compliance with the terms and conditions ofpro€ration. SaFd period of
incareeration is to be served-

• consecutive
• concurrent to other rnisdeneanor jail time.

oThe defendant is ordered into the custody of the County Sheriff for the canying out of said
sentence.

oThe defendant shall be perrnptEed to report to the County Jail for imposition of sentence on
,20 - at upon signing an own recognizance bond and a waiver of extradition

oThe defendant is placed on o non-reporting o intensive community control for
oyear omonths.

QThe defendant is subject to special terms and conditions ofprobation which were explained in open cosrrk
and which are contained in a separate journa€ entry.

oThe defendant is ordered to report to the Probation Department, 2€3 S. Main St., Fostoria, Ohio
n imgnediate€y to review and sign the special and jenera€ terms of probation. o upon release
frornjai€.

o The defendant's Ohio operator's €icense is suspended for

o Defendant is approved for restricted driving privileges, the tenns of ivhich are contained in a separate order after
opassing urine screen c

o All evidence seized in this case shall be sinrendered to the arresting agency for destt-uction or official use unless held
as evidence in another case.

• The defendant is placed under a permanent weapons disability pursuant to Sect. 2923.13 of the Ohio Revised Code.

• Case dismissed upon the motion of the City Prosecutor due to plea in companion Case No.

^
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o Defendant is not eligible for earty release based upon participation in any program offered by the
County Sheriffs Office.



AMENDMENTS TO THE CONSTITUTIO.t^ OF THE
UNITED STATES

Articles in addition to, and amendments of the Constitutiozi of the United States of Arnerica> proposed by Congress, and
ratif7ed by the Legislatures of the seneral States, pursuant to tlze fifth article of the original Constitution.

AME?VDMENT I

Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
rightofthe people peaceably to assemble, and to petition
the Government for a redress of grievances.

(Effective 1791)

AMENDMFNTII

A weIl regulated Militia, being neeessarv to the security
of a free State, the right of the people to keep and bear
Arrns, shall not be infringed.

(Effective 1791)

AMEI^TDMENT III

No Soldier shall, in time of peace be quartered in any
house, without the consent of the Owner, nor in time of
war; but in a manner to be prescribed by law.

(Effective 1791)

AMEND1vIE:JT Ar

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, sball not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
affirmation, and particula.rlv describing the place to be
searched, and the persons or things to be seized.

(Effective 1791)

AMENDMENTV

No person shall be held to anstiver for a capitaI, or
othenvise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or Jimb; nor shall be compelled in any
criminal case to be a witness against himseIf, nor be
deprived of life, libertv or property, without due process
of law; nor shall private property be taken for pubiie use,
cvithout just compensation.

(Effective 1791)

AMENDMENT VI

In aII criiriinal prosecutions, the accused sliali enjoy the
right to a speedy and publie trial, by an impartial jury of
the State and district wherein the crime shall have been
committed, which district sha}1 have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtain-
ing witnesses in his favor, and to have the Assistance of
Counsel for his defence.

(Effective 1791)

AMENDMENT VII

In Suits at common lax{; where the value in controversy
shall exceed twenty dollars, the rigbt of trial by jury shall
be presenred, and no fact tried by a jury; shall be otherwise
reexamined in any Court of the United States, than
according to the rules of the common Iaw.

(Effective 1791)

AMENDMENT VIII

Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

(Effective 1791)

AMEND2VIEli?T IX

The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained
by the people.

(Effective 1791)

AMEND_TVIENT X

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respecfively, or to the people.

(Effective 1791)

AMENDMENT XI

The Judicial power of the United States shall not be
constnied to extend to any suit in laiv or equity, com-
menced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any
Foreign State.

(Effective 1798)

AMENDMEhTT XII

The Electors shall meet in their respective states aaid
vote by batfot for President and Vice President, one of
whom, at least, sIiall not be an inhabitant of the same state
with themselves; they sliall name in their bailots the
person voted for as President, and in distinet ballots the
person voted for as Vice President, and they shall make
distinct lists of all persons voted for as President, and of all
persons voted for as Nice-President, and of the number of
votes for eaeh, which lists they sball sign and certify, and
transmit sealed to the seat of the government of the
United States, directed to the President of the Senate;-
The President of the Senate shall, in the presence of the
Senate and House of Representatives; open all the certifi-
cates and the votes shatl then be counted;-The person
having the greatest number of votes for President, shall be
the President, if such number be a majority of the whole
number of Electors appointed; and if no person have such
majority, then from the persons having the highest num-
bers not exceeding three on the Iist of those voted for as
President, the House of Representatives shall choose
immediately by ballot, the President. But in choosing the

1571
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Amend. XIH OHIO CRIIVIINAI. LA4V HFI3BOOK 1572

President, the votes shall be taken by states, the represen-
tation from each state Iiaving one vote; a quonim for this
purpose shall consist of a naember or members from
two-thirds of the states, and a majority of aII the states shall
be necessary to a choice. And if the House of Represen-
tatives shall not choose a President whenever the right of
choice shaU devolve upon them, before the fourth day of
March next following, i3ten the Vice President sl:atl act as
President, as in the case of the death or other constitu-
tional disability of the President.-The person having the
greatest number of votes as Vice President, shall be the
Vice President, if such number be a majority of the whole
number of Electors appointed, and if no person have a
majority, then from the two highest numbers on the list,
the Senate shaU choose the Vice President; a quorum for
the purpose shall consist of two-thirds of the whole
number of Senators, and a majority of the whole number
shall be necessary to a choiee. But no person constitution-
ally ineligible to the office of President shall be eligible to
that of Vice President of the United States.

(Effective 1804)

AMENDMENT 1III

Szcrio.1c, 1. Neither s3avery nor involuntary servitiude,
except as a punishment for crime whereof the party shall
have been duly convicted, shall exist leithin the United
States, or any place subject to their iarisdiction.

Secrio:s 2. Congress shall Ixave poi.ver to enforce this
article by appropriate legislation.

(Effeetive 1865)

AIVIENI7ME1'dT XI'tr

Sxciiox 1. All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are
citizens of the tTnited States and of the State wherein they
reside. No State sbal] make or enforce any law which shali
abridge the privileges or immunities of citizens ofthe
United States; nor shall any State deprive any person of
life, liberty, or property without due process of law; nor
deny to any person within its jurisdiction the equal
protection of the laws.

Ohio Constitution
Due process, OConst art I, § 16
Equal proteetion, OConst art I, § 2

SEcno^ 2. Representatives shall be apportioned
among the several States according to their respective
numbers, counting the whole number of persons in eaeb
State, excluding Indians not taxed_ But when the right to
vote at any election for the choice of electors for President
and Vice President of the United States, Representatives
in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof, is denied to
any of the male inhabitants of such State, being twenty-
one years of age, and citizens of the United States, or in
any,,vay abridged, except for participation in rebeilion, or
other crime, the basis of representation therein shall be
reduced in the proportion which the number of such male
citizens shaU bear to the whole number of male citizens
ttiventy-one years of age in such State.

Ohio Constitution
Apportionment, OConst art XI, §§ 1, 2, 3

Saci'ioN S. No person shalI be a Senator or Represen-
tative in Congress, or elector of President and Vice,
President, or hold any office, civil or military, under the

United States, or under any State, who, having previously
taken an oath, as a member of Congress, or as an officer of
the United States, or as a member of any State legislature,
or as an executive or judicial officer of any State, to
support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or
given aid or eomfort to the enemies thereof. But Congress
Fnay by a vote of two-tIurds of each House, remove such
disability.

Ohio Constitution
Qualification for office, OConst art II, § 5

Sscrtow 4. The validity of the public debt of the United
States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppress-
ing insurrection or rebellion, shalI not be s}uestioned. But
neither the United States nor any State shaIl assume or pay
any debt or obligation incurred in aid of insurrection or
rebellion against the United States, or any claim for the
loss or emancipation of any slave; but all such debts,
obligations and claims sbalt be beld illegal and void.

Ohio Constâtnt2on

Public debt, OConst art VIiI, §§ 1, 3

Sxcno^ 5. The Congress shaH have power to enforce,
by appropriate legislation, the provisions of this article:

(Effective 1868)

A1fENDMENT XV

Sacrzou 1. The right of citizens of the United States to
vote shalI not be denied or abridged by the I;nited States
or by any State on account of race, color, or previous
condition of servitude.

(Effective 1870)

SECno^ 2. The Congress shall have power to enforce
this article by appropriate legislation.

AM.EEN-DMENT XVI

The Congress s(iail have power to lay and collect taxes
on incomes, froan whatever source derived, without appor-
tionment among the several States, and without regard to
any census or enumeration.

(Effective 1913;

AVIENI)MENT .XVII

The Senate of the United States shall be coinposed of
two Senators from each State, elected by the people
thereof, for sizyears; and eacli Senatar shaU have one vate.
The electors in each State shall have the qualifications
requisite for electors of the most numerous branch of the
State legislatures.

i'Vhen vacancies happen in the representation of any
State in the Senate, the executive authority of such State
shall issue writs of election to £itl such vacancies: Provided,
That the legislature of any State may empower the
executive thereof to make temporary appointments until
the people fill the vacancies by election as the legislature
may direct.

This amendmerit shall not be so construed as to affect
the election or terna of any Senator chosen before it
becomes valid as part of the Constitution.

(Effective 1813;
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167 QFFENSES AGAINST THE FAMILY § 2919.25

family or household member at the time of the commis-
sion of the offense, a violation of diAsion (A) or (B) of this
section is a felony of the fourth degree, and, if the offender
knew that the victim of the violation was pregnant at the
time of the violation, the court shalt impose a mandaton=
prison term on tlie offender pursuant to division sA)(6) of
this section, and a violation of division (C) of this section is
a misdemeanor of the second degree.

(4) If the offender previously has pleaded guitty to or
been convicted of ttivo or more offenses of domestic
violence or two or more violations or offenses of the type
described in divisiori (D)(3) of this section invoIving a
person tivho vvas a family or household meinber at the time
of the violations or offenses, a violation of division (A) or
(B) of this section is a felony of the third degree, and, if the
offender kneu= that the victim of the violation was preg
nant at the time of the violation, the court shall impose a
mandatory prison term on the offender pursuant to divi-
sion (A)(6) of tliis seciion, and a violation of division (C) of
this section is a misdemeanor of the first degree.

(5) Except as othenuzse provided in division (D)(3) or
(4) of this section, if the offender Iozew that the victim of
the violation was pregnant at the time of the violation, a
violation of division (A) or (B) of this section is a felony of
tl:e fifth degree, and the court shaIl unpose a tnandatory
prison term on the offender pursuant to division (A)(6) of
this section, and a vioiation of division (C) of this section is
a misdemeanor of the third degree.

(6) If division (A)(3), (4), or (5) of this section requires
the court that sentences an offender for a violation of
division (A) or (B) of tI-iis section to impose a mandatory
prison tem on the offender pursuant to this division, the
court shall impose the mandatory prison term as follows;

(a) If the violation of division (A) or (B) of tlus section
is a felony rsf tlae fourth or fifth degree, except as othensrise
provided in division (A)(6)(b) or (c) of this section, the
court shall impose a mandatory prison on the offender of
at least six montlis.

(b) If the violation of division (A) or (B) of this section
is a felony of the fifth degree and the offender, in
committing the violation, caused serious physical hann to
the pregnant vvoman's unborn or caused the termination of
the pregnant svoman's pregnanc}; the court sliall inipose a
mandatory prison term on the offender of txvelve months,

(c) If the violation of division (A) or (B) of this section
is a felony of the fourth degree and the offender, in
committing the violation, caused serious ph,vsical harm to
the pregnant vvoman s unbom or caused the termination of
the pregnant woman's pregnancy, the court shail impose a
mandatory prison term on the offender of at least twelve
months.

(d) If the violation of division (A) or (B) of this section
is a felony of the third degree, except as otlienc4se
provided in division (A)(6)(e) of this section and notwith-
standing the range of prison terms prescribed in section
2929.14 of the Revised Code for a felony of the third
degree, the court shall impose a mandatory prison teim on
the offender of eitlier a defuute term of six months or one
o€ the prison terrrfs prescribed in section 2929.1=1 of' the
Revised Cocle for felonies of the third degree.

(e) If the violation of division (A) or (B) of this section
is a felony of the th4rd degree and the offender, in
committing the violation, caused serious physical harm to
the pregnant %voman's unborn or caused the termiuation of
the pregnairt wornaris pregnancy, nothidthstanding the
range of prison terms prescribed in section 2929.14 of tlie
Revised Code f^ar a felony of ti7e third degree, the court

sliall iFnpose a mandatory, piison term on the offenderr of
either a defmite terin of one year or one of the prison
ter2ns prescribed in section 2929.14 of the Revised Code
for felonies of tlie third degree,

(E) Nohintltstanding any provision of lavv to ihe con-
trary, no cottrt or unit of state or local government shall
charae any fee, cost, deposit, or money in connection ivith
the filing of charges against a person alleging that the
person violated this section or a municipal orclinance
substantially similar to this section or in connection ivitlt
the prosecution of any charges so filed.

(F) As used in this section and sections 2919.251
(2919.2511 and 2919.26 of the Revised Code:

(1) "Familj, or household nzeinber° inea.ns any of the
follozving:

(a) Any of the follovving who is residing or has resided
%vith the offender.

(i) A spouse, a person living as a spouse, or a former
spouse of the of€ender;

(ii) A parent or a chi3d of the offender, or another
person related by consanguinity or affinity to the offender;

(iii) A parent or a chiId of a spouse, person living as a
spouse, or former spouse of the offender, or anatller
person related by eonsanguinity or affinity to a spouse,
person $ving as a spouse, or former spouse of the offender.

(b) The natural parent of any child of svllom the
offetider is the othernatural parent or is the putative otlier
natural parent.

(2) `Person living as a spouse" means a person who is
living or has lived vvith the offender in a conunon law
marital relationslup, who othercvdse is cohabiting vvitb the
offender, or viho otherv^^ise has coliabited tvith the of-
fender v«.thin pive years prior to the date of the alleged
commission of the act ist question.

(3) `Pregnant woman's unborn" has the same nieaning
as "sucb other peason's unborn," as set forth in sectiori
2903_09 of the Revised Code, as it relates to the prevnant
woman. Division (C) of that section applies regarding the
use of the ter^n in this seetiort, except that the second an.d
third sentences of division (C)(1) of that section shall be
construed for purposes of this section as if they includecl a
reference to this section in the listing of Iievised Code
sections they contaiis.

(4) "Termination of the pregnant woman's pregnancv"
has the same meaning as "unIaevd`uI termination of anotli-
er's pregnancy;" as set forth ir= section 2903.09 of the
Revised Code, as it relates to the pregnant ivoman.
Division (C) of that section applies regarding the use of
the tersi in this section, except that the second and th.ird
sentences of division (C)(1) of that section sball be
construed for purposes of this section as if thev included a
reference to this section in tlie listing of Revised Code
sections the)r contain.

H1ST'O1tYe 137 v FZ 835 (E€£3-27-79); 138 v 11 920 (Eff
4-9-8I); 140 v H 587 (Ef£ 9-25-84); 142 v S 6(Eff G-I0-87);
142 v iH 172 (Eff 3-17-89) ; 143 v S 3(EfT 4-11-91); 144 v 13
536 (EiI' I1-5-92}; 145 v H 335 (Eff 12-9-94); 146 v S 2(Eff
7-1-96); 147 v S 1(Eff 10-21-97); 147 v H 238 (Ef€11-i-97);
149 v H 327 (Eff 7-8.2002); 149 v H 548. Et'f 3-31-2003; 150
v S 50, § 1, e$f. 1-8-04; 152 v HE 280, § 1, ef£ 4-7-09.

§ 2919.25 llomestie violence.

Effective Jiaue 17, 20I0:

(A) No person shall Iaiot4•ingly cause or attempt to
cause physical haarnY to a fams`ly or household member_
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2919.25 OHIO CRItVII\AI. I.ART HANDBOOK 168

(B) No person shatl recldessty canse serious physical (b) If the violation of division (A) or (B) of this section
harm to a familv or household member. is a felony of the fftb degree and the offendei: in

(C) No person, by threat of force, shall kno,,vinglvcause committing the viohttion, caused seriou,s physical hiu7n to
a family or household member to believe that the offender the pregnant s-vomai's unborn or caused the termination of
will cause imminent physical harm to the family or the pregnant woman's pregnancy, the court shall inipose a
household member. mandatoryr prison term on the offender of tiselve inonths.

(D)(1) t'Vhoever violates this section is guilty of domes- (c) If the violation of division (A) or (B) of this seciion
tic violence, and the court sball sentence the offender as is a felony of the fourth degree and the offender, in
provided in divisions (D){2) to (6) of this section: croinnaitting the violation, caused serious physical harm to

(2) Except as other4vise provided in division (D)(3) to the pregnant evoman's unboin or caused the termination of
(5) af this section, a violation of division (C) of tlris section the pregnant tvoman's pregnanc^; the court shall iinpose a
is a misdemeanor of the fourth degree, and a violation of mandatory prison tenn on the offender of at least twelve
division (A) or (B) of this section is a misdemeanor of the months.

.first degree. (d) If the violation of division (A) or (B) of t.his section
(3) Except as othenvise provided in division (D)(4) of is a felony of the tbird degree, except ai.s othenaise

this section, if the offender previouslyr has pleaded guilty to provided in division (A)(g)(e) of this section aiid not%vith-
or been convicted of domestic violence, a violation of an standing the range of prison terms prescribed in section
existing or former municipal ordinance or Iavv of this or 2929.14 of the Revised Code for a felony of the third
any other state or the United States that is substantfally degree, the conrt sha1l inipose a nraudatorr prison term on
sianilar to domestic violence, a violation of section 2903.14, the offender of either a definite term of six i3iontlis or one
2909.46, 2909.07, 2911.12, 2911.211 [2911.21.I1, or of the prison ternis prescribed in section 29219.14 of the
2919.22 of the Revised Code if the victim of the violation Revised Code for felonies of the tliird degt-ee.
cc^as a family or household member at the tinre of the (e) If the violation of di«sion (A) or (B) of this section
violation, a violation of an existing or former municipal is a felonv of the thircl degree and the offender, in
ordinance or law of this or any otlier state or the United committing the violation, caused serious ph}-sical harm to
States that is substantialt}x similar to any of those sections dhe pregnant monian's unl.iorn or oaused the terminafiion of
if the victim of the violation was a family or household the piegnant «oman's pregnanel, notticithstanding the
member at the time of the commission of the violation, or range of prison teizns pi-escribed in section 2929.14 of the
any offense of violence if tlae victim of the offense kvas a Revised Code for a felony of the third degree, the couit
family or household member at the time of the commis- shatl impose a mandatory prison term on the offender of
sion of the offense, a violation of division (A) or (B) of this eitl-ier a definite ter<-n of one year or one of the prison
section is a felony of the fourth degree, and, if tb.e offender terms presetibed in section 2929.14 of the Revised Cocle
knew that the victim of the violateon was pregnant at the for felonies of the third degree.

time of the «olation, the court shall impose a manditor;, (E) Votr.vithst^ ding any provision of IaicF to the con-
prison term on the offender pursuant to division (A)(6) of tran; no court or unit of statP or local goveninient s1u111
this section, and a violation of division (C) of this section is charge any fee, cost, deposit, or money in connection vvith
a misdenxeanor of the second degree. the i`iling of charges against a person alleging that the

(4) If the offender preciously has pleaded guilt;, to or person violated this section or a municipal ordinance
been comicted of two or more offenses of domestic substantially similar to this section or in connection -Mith
violence or tsvo or more violations or offenses of the type the prosecution of any cha2ges so filed.
described in division (D)(3) of this section involving a (F) As used in this section and sections 2919.251
person vvho was a facnilp or household member at the time [2919.25.1] and 2919.26 of the Revised Code:
of the violations or offenses, a violation of division (A) or (1) °Family or household men7ber" means an}^- of the
(B) of this seetion is a felony of the third degree, and, if the following:
affender Imevv that the 4ictim of the violation was preg- (a) Any of the folioving who is residing or hns resided
nant at the time of the violation, the court shall impose a tmitli the offender:
mandatory prison term on the offender pursuant to divi- (i) A spouse, a person likzng as a spouse, or a former
sion (A)(6) of this section, and a violation of division (C) of spouse of the offencler;
this section is a znisdemeanor of the first degree_ (ii) A parent, a foster parent, or a child of the offender,

(5) Except as othenvise provided in division (D)(3) or or anotlzer person related by consana tinity or affinit,v to
(4) of this section, if the offender Imecv that the victim of the offender:
the violation vc>as pregnant at the tinne of the violation, a (iii) A parent or a child of a spouse, person living as a
violation of di'vision (A) or (B) of this section is a felony of spouse, or fonner spouse of the offender, or anotiter
the ffffi degree, and the court sliall impose a niandatory, person related b}T  consanguinity or affinity to a spouse,
prison tenn on the offender pursuant to division (A)(6) of person living:as a spouse, or former spou.se of tfae of#ender
this section, and a violation of division (C) of fliis section is (b) The natural parent of any eh.ild of vuhom the
a misdemeanor of the third degree. offender is the other natural parent or is ttie putative other

(6) If division (A)(3), (4), or (5) of this section reqtures natural parent.
the court that sentences an offender for a violation of (2) "Person Iiriaig as a spouse" means a person rvho is
division (A) or (B) of this section to inipose a niandatory living or has lived tvith the offender in a comnzon law
prison term on the offender pursuant to tI-iis division, the marital relationsltip; ulto otheniise is cohaliitinvvith the
court shall impose the mandatory prison term as folloFvs: offender, or caho otherwise has cohahited %vith the of-

(a) If the violation of division (A) or (B) of this section fender uithin five years prior to the date of the alleged
is a felony of the fourtli or Rfth degree, except as otherniise commission of the act in question.
provided in division (A)(6)(b) or (c) of this sectfon, the (3) "Preb iant evoman's nnborn" lias the .same meaning
court shail iznpose a mandatory prison term on the as `such oth.er person's imborn," as set forth in section
offender of at least six months. 2903.09 of the Revised Code, as it relates to tiie pregnant ;
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(3) I)it^ision !,A) of this section tloes not create a fibht in
a person to appear before the court for the setting of bail
or proliibit a cotnt froni rec}uirino artv person eltarged s+ith
an offense of violence ivho is not described in that division
from appearing before the court for the setting of bail.

(E) As used in this section:
( l) "Gontrolled snbstance" has the same ineaning as in

section 3719;91 of tlre Re`ised Code.
(`?) .:Dangerous ordnalzce" and "deadly weapori' have

tiie saine meanings as in section 2923.11 of the Re-Osed
Code.

13I5Tt)R'Y: 141 v H 475 (Eff 3-7-86); 143 v S 3(EfT
=4-11-9I); 144 v Ft 536 (Eff 11-5-92),1 46 v S 2. Eff 7-1-965 150
v S aU, y 1, eft'. 1-8-04; 151 v H 29: iS 1. e€f 8-?6-Q5.

The protisions of 5 3 of 151 v H 29 read as follows:
SRGT€ClN 3. 'i'Ite General Asseuibiv acknowledges the Su-

prenje Court's antltorit} to prescribe niles governing practice ancl
protedure in the courts oS'this state, as provided br= Section a o£
rUticlc IV of the C31tio Constitution. Recognizing the dctngers
pnsed to -licfitns of doniestie vlolence aad other cr7mes of iiolence
1vl3en the alleged perpetrators .a'e nut playsicallv restrr,iued, et-ea
though tlaev rnav be under bond or subject to rs-ders.of protection,
tlae General Assembly respectfuliv urges die Supreme t:oui-F to
anrericl tlte existing Rules of CiNil and C,ritniual Procedue. or to
adupt im>v rnles, to ackno vledq- the exigeucs, of give priority to,
and othenrise encourage tlie speedy resariution of cases incolv3ng
clomestic violcnee.

Tlte effectiYr date is set by section 6 of SB ?.

§ 2919.26 Motion for temportary protection
order; form.

(-A.)(1) Upon the fiIing of a croniplaint that alleges a
violation of section 2909.06, ?9QJ.0-t, 2911.12, or 29I1.?11
[2911.2.1. a j of the I3e-ised Code af the alleged cictu7r of
the violation was a fa3nily or householcl inenrber at the
time of the x4olation, a rriolation of a nnnucipal ordinance
that is substantially, sinii3ar to any of those sections if the
alleged %zictitn of the -iolation was a fan3il}= or household
n}e3ntrer at the tirne of the violation, any offense of
tiolence if the alleged victtm of tlte offense zvas a family or
Izousehold u2etnber at the tinie of tlie ccnnmission o(the
of£ense. or any sexually oriented offense if the alleged
Aictinr of the ofiense ivas a fanifl), or houseliold naember at
the tinAe of the cottamission of the offense, the complain-
ant, the alleged vietim, or a fami3<< or ltouseliold mentber
of an alleged sictint may file, or if in an entergency the
alleged iietim is inlable to #ile, a person -wlto inade an
arrest for the alleged violation or offen:se under sectioaa
2935.03 of the Redsed Code tna<, file on belzalf of the
alleged victim, a niotion that reqnests tite issuance of a
teniporaty protection ortier as a pretrial condition of
release of the, aileged offender, in addition to <niv bail set
under Grinainal Rtile 46. The ntotion shall be filed uith the
clerk of the court that has jmisdiction of the case at <tnv
tinie after the filing of the eomplaint.

(2) For purposes of section 2930.09 of the Recyised
Code; all stages of a proceeding arising out of' a cou3plaint
alleging the coniniission of axio3ation, offense of «olence,
or sentatl}° oriented offense described in disrision (h}(1) of
this section, iucluctitig all proceedings on atiiotioti £or a
temporar)- protection order, are critieal stages of the case,
and a victim inay be accompanied b<< a tiictini advocate or
anotlzer person to protiide support to tlie -victim as pro-
vided in tliat section.

(B) The motion shall be prepared on a form that is
prrnided bly the clerk of the conrt, -whiclt fornl sliall be
substantially as follosvs:

NIQTI(3N FOR °ETi'tMQRARY PTIOTECTI0Iti
ORI7i;R

........................ C.otirt
Nanie and address of cotnt

State of Olrio

V. No. :.... -.
.................. ............... ......,.........

Name of I7efendaiat

(name of person?, nzoi•es the cottrt to isstie a teinrioran
protection order containing tenns designed to ensure the
safety .utd protec'tion of the compIaineuit, etlleged <<ict-im,
and other familv orhouseltolcl members, in reirition to the
nanzed defendant, pnrstic3nt to its authoritv to fsstte saelz
an order imder section 2919.26 of the Ilevised Code.

A coniplaiut, a copy of which has been attached to this
inotion, lias been filed in this court cIiarging the natried
defendant,aith . .. .. .. ..... .. . . .. . . . . . . . . . (nazue of tlie spec-
i$ed v iolation_ the olfense of violence, or sexually oriented
offense charged) in circunrstances iir wJrich the clictim :ras
a fanrftp or houseltolcl men3lier in violation of (seciion of
the Revised Code designating the speci$ed riolation,
offense of violence, or sea-trda oiieiited offense ebarged),
or chai-g ii7a the named defendant with a t-iolation of a
municipal ordinance that is substantially similar to

f sectiore of the Revised Code desig-
nating the specified violation, offense of -vfolenc•e, or
sesualiv oriented offense clruged; izn-olving a faniilr or
}touseholcl niember.

I unclerstand that I rnust appear be€ore the court, at a
firne set bv the caurt ivithin tcsentF=-fonr hours after the
Filing of tliis niotion; for a bearina on the motion or that,
if I am unable to appear becattse of hospitalization or a
medical cond"ztion resulting froni the offense alleged in the
eoinplaint_ a person tel3o can provide information abottt
my need for a tenrporarv protection order inust appear
bef`orethe c:attrt in lieu of tny= appearing in cotnt. I
understand that ani- teiiporwy protection order gr<uited
purstiaut to this motion is a pretrial con($tion of release
and is effective onl), until thedisposi#ion of the criminal
proceeding arisiaig ottt of the attached complaint, or the
isstiance oi;:G civil protection order or the approval of a
consent aQreement, arising otit of the same activities as
those that tivere the basis af the coinplaint, under sectioai
311:3.31 of the Revised Code.

.......................................
Signature of person
(or signature of the arrestina officer -who filed the

;notiori on behiilf of the alleged victiui)

Address of persost (or office address of the arresting
officer ictto filed the ntotton on behalf of the aleged
victim)"

(C)(7 ) As soon as possible atfter the fzifna of ai-notion
that requests tlte issuance of a temporar;-protectic,n order.
but not later than twentv-four Iiotus after the filing of the
rnotion, the corut sliall ennduct a hearing to deteni3iue
whether to issue the ordet-. The person -who reuuested tlie
ortler shall appear Irefore the court and protide the colirt
«itla tIie infortnation that it requests concerning the basis
of the ntotion. If the person n>ho requestc^d the order is
unable to appear mid if the court fruds that the failure to
appear fs because o€the person's hospitalization or inedieaI
condition resulting fi-onl the offense aileged in the com-
pl:tint, auother persot: who is able to provide the court
ivith the information it reqnests uias appear i-ra lieu of tI'ie
person who recltPested the order If the court fincls that the
safet} and protection of the cotrtplavtant, alleged x-ictinj, or
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