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STATEMENT OF FACTS

On March 25, 2013, officers of the Fostoria Police Department
were dispatched to the Arnold family residence, located at 483
Monroe "Street, Fostoria, Ohio, on a neighbor's report of hearing
a disturbance at the residence.

After several minutes of trying to make contact with the
family members inside of the residence, the police observed the
garage door opening, and out walked Lester Arnold, the father of
the defendant-appellant Jeffery Arnold.

Other than Lester Arnold having disheveled hair, the police
observed no other abnormalities, and definitely did not observe any
signs of physical harm, to wit, no abrasions, no bruises,
no swellings, no cuts, i.e. nothing to indicate the causing, or the
attempted causiﬁg, of the elements of the offense of domestic
violence, under O.R.C. §2919.25(aA).

Wherefore, after waiting for Jeffery Arnold to come out of the
house, the police learned from a neighbor that the son of Lester
Arnold, ...defendant-appellant Jeffery Arnold had been seen leaving
the house about twenty minutes earlier.

Whereupon, defendant-appellant Jeffery Arnold was later found
and charged with the aforementioned offense of domestic violence,
a misdemeanor of the first degree.

On June 18, 2013, a court trial was held in the Fostoria

Municipal Court, State of Ohio v. Jeffery C. Arnold, Case No. 13-

CRB-116, in which the State's own witness, the alleged victim

Lester Arnold, on numerous occasions, from the outset and through



the course of his testimony, repeatedly invoked or otherwise
attempted to invoke his privilege under the Fifth Amendment to the
United States Constitution, to not testify, and he specifically and
expressly stated under oath as follows, "I have a right from self-
incrimination under the Fifth Amendment and I do have a right to
refuse to testify." (From Transcript of Proceedings, Page 6, lines
23 through 26).

The aforementioned under oath assertion of his right to invoke
his Fifth Amendment privilege, was witness Lester Arnold's direct
response to the prosecutor having advised him (the State's own
witness) that he should understand that he didn’'t have the right
to refuse to testify. (From Transcript of Proceedings, Page 6,
lines 21 and 22).

State witness Lester Arnold then went on to invoke his Fifth
Amendment privilege numerous times, +to which the +trial court
impliedly threatened the use of its contempt of court powers,
should the State witness refuse to answer. (From Transcript of
Proceedings, Page 7, lines 1 and 2).

Defense counsel objected to the State witness TLester Arnold's
reading of his written statement, on grounds that the witness had
invoked his Fifth Amendment privilege, which objection was
overruled. (From Transcript of Proceedings, Page 8, line 18 through-
Page 9, line 8).

Further, defense counsel raised a continuing objection to
the State's questioning of its own witness, Lester Arnold, for

having invoked his Fifth Amendment rights. (From Transcript of



Proceedings, Page 10, line 25 through Page 11, line 6).

The State's witness that followed Lester Arnold to the stand,
Officer Bethel of the Fostoria Police Department testified +that
he didn't recall seeing any injuries on Lester Arnold. (From
Transcript of Proceedings, Page 17, lines 16 through 25).

Later in the trial, State's witness Connie Arnold, the wife
of Lester Arnocld (and the mother of defendant-appellant Jeffery
Arnold), testified that "there wasn't any sign of a physical ~- any
physical harm," with regard to her observation of her husband as
he came out of the garage, that "he was okay physically.” (From
Transcript of Proceedings, Page 25, lines 16 through 21).

Further, State witness Connie Arnold testified that her
husband, Lester Arnold, "has a temper, that he'll get agitated
sometimes over things that to me I wonder why he gets so upset.
But he kind of goes up like a rocket..." {From Transcript of
Proceedings, Page 31, lines 10 through 12).

Wherefore, with the State's key witness, Lester Arnold,
having invoked his Fifth Amendment privilege numerous times, on
grounds that it would tend to incriminate him, and with the
prosecutor having told him that he had no right to invoke the
Fifth Amendment privilege, and with the +trial court repeatedly
overruling the defense's objection and ongoing objections to further
questioning the Fifth Amendment-invoking State's key witness,
Lester Arnocld, -..the trial court on the basis of no physical
evidence of any harm, nor of any attempt to harm Lester Arnold,

still <came to what the defense respectfully argues was a



prejudicially foregone conclusion to convict the defendant-appellant
of domestic violence.

Wherefore, the trial court did find that the defendant—-
appellant, Jeffery Arnold, had been proven guilty beyond a
reasonable doubt, and sentenced defendant-appellant to serve one
hundred and fifty days in jail, and about which the defendant-
appellant pursued an appeal therefrom.

Accordingly, in the Court of Appeals, Third Appellate District,
Seneca County, Ohio, ...0n March 24, 2014, ...there was a split
decision for affirming the +trial court's judgment, with said
decision being hereto attached,:  along with the opinion and dissent,
on Appendix Pages A-4 through A-34.

Wherefore, on May 8, 2014, defendant-appellant Jeffery C.
Arnold filed a notice of appeal with a memorandum in support of
jurisdiction before the Supreme Court of Ohioc, providing and
explaining, via argument in support of propositions of law, as to
why this case is a case of public or great general interest and
involves a substantial constitutional question.

Whereupon September 3, 2014, the Supreme Court of Ohio
accepted the appeal and ordered the tranmittal of the record from
the Court of Appeals for Seneca County, and wherefrom the record
was filed with the Clerk of the Supreme Court of Ohio on September
16, 2014.

Accordingly, the defendant-~appellant, Jeffery C. Arnold,
herein files and respectfully submits this Statement of Facts in

the brief of appellant.



ARGUMENT

PROPOSITION OF LAW NO. I:

The trial court abused its discretion and the prosecuting attorney
wrongly and improperly advised the State's own key witness that he
had no right to invoke his privilege under the Fifth Amendment to
the United States Constitution, to not testify, regarding his
expressed under oath statement that "I have a right from self-
incrimination under the Fifth Amendment and I do have a right to
refuse to testify," with the trial court effectually and repeatedly
denying same, and otherwise advising the witness of contempt of
court, thereby resulting in reversible error.

As the prosecution has the burden of proving its domestic
violence charge against defendant-appellant by the standard of proof
beyond a reasonable doubt, and as there was no one else present
in the vroom of the alleged incident, other than State witness
Lester Arnold and defendant-appellant Jeffery Arnold, it is
respectfully submitted that it is reversible error for the
prosecuting attorney to wrongly and improperly advise the State's
own key witness that quote, "Do you understand you don't have the
right to refuse to testify." (From Transcript of Proceedings, Page
6, on lines 21 and 22).

To which State witness ZLester Arnold then responded as
follows, "I have a right from self-incrimination under the Fifth
Amendment and I do have a right to refuse to testify."” (From
Transcript of Proceedings, Page 6, on lines 23 and 25).

Whereupon, the ~ trial court +then advised the State's key
witness that "You also must understand you also may be held in
contempt for failing to answer." (From Transcript of Proceedings,
Page 7, on lines 1 and 2).

Wherefore, it 1is respectfully herein argued that the

prosecuting attorney cannot advise a witness that he doesn't have



the right to exercise his fundamental and substantial
constitutional right to not incriminate himself under the Fifth
Amendmeht to the United States Constitution, and it is reversible
error for the State officer of the Court to have advised a sworn

witness of same. See State v. Beebe, 172 Chio App. 3d 512 at 516,

517 (2007). 2007-Ohio-3746.

Accordingly, it is submitted that a witness, any witness, has
a valid Fifth Amendment privilege, and even though he or she may
maintain any innocence of wrongdoing. Ohio v. Reiner, 532 U.S.
17, at 19, 20. (2001).

‘Thus, the prosecutor's advisory and conclusion of law
statement to the State's own key witness was clearly wrong and
improper, as a matter of law, and should result in reversible

error. Reiner, Supra. Further, the trial court's admonishment

to the State's witness, literally telling him that he also may face
contempt of court charges if he doesn't answer the questions of
the prosecutor, is similarly wrong under both Beebe and Reiner.

It follows that the subsequent repeated invoking of the Fifth
Amendment privilege, with the defense objecting to the continued
questioning on direct by the prosecuting attorney, and with the
trial court's twice overruling of same, should result in reversible
error, based on the State's and the trial court's virtual ignoring
of witness Lester Arnold's fundamental and substantial Fifth
Amendment invoked privilege. (From Transcript of Proceedings, Page
8, line 11 through Page 9, line 8, and Page 10, line 25 through

Page 11, line 6).



Proposition of Law No. II:

Defendant-appellant was denied a fair trial under the Sixth and
Fourteenth Amendments to the United States Constitution, by the
trial court's repeated pattern of demonstrating that it had
prejudicially presumed the defendant-appellant's guilt throughout
the course of the trial, thereby resulting in reversible error.

Whereas, it is respectfully argued that during the course of
the bench trial in this case, the court indicated that it had
prejudicially presumed the defendant-appellant's guilt by its
comments and conduct.

To wit, when ruling on a defense objection to a police
officer's testimony regarding hearsay, and when defense counsel
asserted that’the hearsay was not an excited utterance, the trial
court indicated its bias with regard to the future of evidence not
yet offered and not yet heard, by improperly and prejudicially
predicting, "I'm sure we?ll be getting to some excited utterances
soon." (From Transcript of Proceedings, Page 15, on lines 5 and
6).

When taken in the context and against the backdrop of the
trial court's repeated ignoring and overruling of the right of
State’s witness Lester Arnold to invoke his Fifth Amendment
privilege, it reveals that the trial court has already decided
where it wants this case to go, in favor of the State, and hence,
the trier of facts' prediction which would otherwise be unthinkable
in the mind of a fair and impartial trier of facts, was
prejudicially sure to be getting to some excited utterances soon.

And in conclusion, both literally and figuratively, and as

if to make its points of the fait accompli, the trial court

improperly assumed an adversarial, prosecutorial role during the



defense’s closing argument, and interrupted same on numerous
occasions, thereby abandoning any pretense of fairness and
impartiality. To wit, the trier of facts never once interrupted
the prosecuting attorney's closing argument or rebuttal closing
argument.

Yet the trier of facts went out of its way to demean and berate
the fact that the alleged victim, Lester Arnold, had no signs
whatsoever of any physical harm, which would logically follow that
there was no attempt made to cause physical harm.

However, the trier of facts, assuming the prosecutorial role
of a rebuttal closing argument for the State, interrupted the
defense's closing argument as follows,

THE COURT: "Are we gonna talk in riddles here or are you gonna
be -- I mean, I understand what you're arguing for, but there is
no requirement of a showing of physical harm, correct?"

MR. MURRAY: "Cause or attempt to cause physical harm --%

THE COURT: "Correct,"

MR. MURRAY: -- "is the requirement. And I'm respectfully sub-
mitted -- "

THE COURT: "No gushing blood. No broken bones. No bruises.
No gunshot wounds, right?"

(From Transcript of Proceedings, Page 47, lines 13 through
23) .

Wherefore, it 1is respectfully submitted and concluded that
Page 46 and Page 47 of the Transcript of Proceedings, epitomize the
prejudicial attitude and leanings of the trial court, and is

the closing summation argument by the court, made on behalf of the



State, to volitionally, improperly and so prejudicially argue for
the State's conviction of defendant-appellant, thereby resulting
in reversible error.

As a corollary, the collateral damage from such a prejudicial
trier of facts is that the resultant verdict of guilty of domestic
violence was against the manifest weight of the evidence.

For the State's key witness Lester Arnold, when he wasn't
having his invoked Fifth Amendment privilege on grounds of self-
incrimination, being ignored and overruled by the trial court, was
insisting that at best for the prosecution's case, he didn't
remember what happened; and at worst for the prosecutor's case,
testified that he didn't remember, but he didn't think so, in regard
to whether or not his son, defendant-appellant Jeffery Arnold,
caused or attempted to cause him physical harm. (From Transcript of
Proceedings, Page 12, lines 15 through 21).

Accordingly, in weighing the evidence and all of the
reasonable inferences, including the credibility of witnesses, the
trier of facts clearly 1lost its way and created a manifest
miscarriage of justice, and therefore, the conviction must be
reversed and a new trial should be ordered. State v. Martin, 20

Ohio App. 34 172, at 175. 485 N.E. 2d 717 (1983). State v.

Thompkins, 78 Ohio St. 34 380, at 387. 1997-0Ohio-52, 678 N.E.
2d 541.

In fact, at the trial, both of the police officers admitted
that they saw no signs. whatsoever of any physical harm to Lester
Arnold. In corroboration, State witness Connie Arnold, the wife

of Lester Arnold and the mother of defendant-appellant Jeffery



Arnold, testified that on the date of the alleged incident,
Lester Arnold came out of the house, through the garage and "he was,
he was okay physically, I mean there wasn't a sign of a physical -~
any physical harm." (From Transcript of Proceedings, Page 25, lines
18 through 20).

Wherefore, it 1is respectfully submitted that in the State's
case to prove beyond a reasonable doubt, the evidence just wasn't
there to prove domestic violence, and it is the respectful argument
of defendant-appellant that the trial court's guilty finding was
manifestly outweighed by the principle of presumptive innocence.

It is obvious that the trial court prejudicially looked over
this case, from the outset, and beheld a family situation in which

the trial court decided it would preemptively act in loco parentis,

and thereupon rule from the bench that regardless of whether the
evidence did not prove beyond a reasonable doubt that the
defendant-appellant caused or attempted to cause physical harm to
his father, the trial court was going to take the side of the
prosecution, lifting it over the threshold of proof, and
contentiously argue with the defense at the closing of the case,
and thereby tolerate none, and impermissibly so, of the father's
{Lester Arnold's) repeated invoking of his Fifth Amendment
privilege.

For when it comes to the protection of substantial and
elemental constitutional rights, regarding self-incrimination,
confrontation of witnesses and the right to a fair trial, erring
on the side of caution is nevertheless a prejudicial and

fundamental, reversible error.

-10-



Proposition gj Law No. III:

The trial court reversibly erred by allowing the State's key witness
to read his written statement to the police, over defense objection,
into evidence at trial, thereby denying the defendant-appellant's
fundamental right to confront witnesses under +the Sixth and
Fourteenth Amendments to the Constitution of the United States, as
the State's key witness had already invoked his Fifth Amendment
privilege and had testified that he didn't remember what had
happened, and therefore couldn't be cross-examined or otherwise
confronted about his written statement.

By allowing the State's witness, Lester Arnold, to read from
his written statement, over defense objection, the trial court
committed reversible error, on grounds that the State's witness
testified that he could not remember the substantive nature of what
he had written in said statement, thereby rendering any meaningful
cross—examination about the written statement as being impossible,
and therefore violating the Confrontation Clause of the Sixth
Amendment to the United States Constitution, as applicable to the
states through the due process clause of the Fourteenth Amendment

to the United States Constitution. State v. Goff, 2005-0Ohio-339,

at 345. Also, Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354,

at 1378 (2004) {unanimous decision). (See Transcript of
Proceedings, Page 8, line 16, to Page 9, line 8, and from Page 10,
line 25 to Page 11, line 6).

Wherefore, if the trial court, in an apparent attempt at a
gotcha moment, then later granted the State's motion to admit
State's Exhibit A, with defense counsel not responding, because he
was engaged 1in a conversation with the defendant at the time
that said exhibit was offered into evidence, and the Court was
indeed aware of defense counsel's conversation with his client at

the time, the defendant-appellant's counsel would respectfully ask

-11-



this Court to consider the earlier defense objection to the State
witness' reading of State's Exhibit A, or of the continuing
objection of defense trial counsel, or of a plain error
consideration of the admission of State's Exhibit A, or of the
invited error of ineffective assistance of counsel under the Sixth
and Fourteenth Amendments to the United States Constitution. (See
Transcript of Proceedings, Page 43, lines 20 through 25, and
Transcript of Proceedings, Page 45, lines 14 through 20).

Whatever it takes to sustain this proposition of law, and
preserve the principle that a document which the writer claims that
he cannot remember the substantive nature of its contents, and hence
cannot be effectively cross-examined about, should not have been
allowed to read the contents of that document into evidence.

For the argument remains that the reading of State's Exhibit
A into admitted evidence, by said reading, over objection, violates
the Confrontation Clause of the Sixth and Fourteenth Amendments to
the United States Constitution, and should not have been taken into
consideration by the trial court in the rendering of its verdict,

thereby requiring reversal of the trial court's judgment.

-12-



CONCLUSION

Wherefore, on the basis of the foregoing three propositions
of law, it is hereby respectfully submitted that appellant Jeffery
Arnold did not receive a fair and impartial bench trial, and was
denied his fundamental and substantial constitutional rights to
same, and was also denied his right to confront the State's key
witness against him, while the State's key witness repeatedly had
his substantial constitutional right to invoke his Fifth Amendment
privilege against self-incrimination being refused and threatened
with contempt and so violated.

Accordingly, appellant Jeffery Arnold, by and through his
appellate counsel, herewith incorporates by reference the dissenting
opinion from his court of appeals case, herewith attached, into this
conclusion, and respectfully therefore asks for the Supreme Court
fo find merit in this appeal, and to thereby sustain the appellant's
three propositions of law, and in doing so, reverse the majority

judgment of the divided appellate opinion in this case.

Respectfully submitted,

i A

Gene P. Murray /s
Attorney for Appellant/
227 West Center Street
Fostoria, OH 44830
Phone 419/435-2284

Fax 419/435-8393

-13-
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DES'ERECT

SENECA COUNTY FILED I THE COURT OF AGPERLS
—aR3-4 201
- MARY . WARD, GLERK
STATE OF QHIO,
PLAINTIFF-APPELLEE, CASE NO. 13-13-27

Y.

JEFFREY C. ARNOLD, OPINION

DEFENDANT-APPELLANT.

Appeal from Fostoria Municipal Court
Trial Court No. CRB1300116

Judgment Affirmed

Date of Decision: March 24,2014

APPEARANCES:

Gene P. Murray for Appellant

Timothy J. Hoover for Appellee
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Case No. 13-13-27

Q: Did you speak with an officer on that spring day when they
came to your house?

A: I refuse to answer om the grounds that it may tend to
imcriminate me.

- : Did you make a written statement?

A: I refuse to answer based on my Fifth Amendment
constitutional rights.

Q: So if an officer provides your written sworn statement that
would be a statement you made to the court, correct, or to the
 officer, correct? :

‘A: Iden’t remember. My blood sugar level was extremely high.
My vision was distorted. The tinnitus in my ears were ringing so
loud I couldn’t hear anything, so. I I couldn’t see.

Q: P'm gonna show you State’s Exhibit A. Do you recognize
this?

© Az I know my Fifth Amendment rights.
Q: Is that your signature at the bottom of that —
A: I stand on my Fifth Amendment rights.
Q: - statement?
THE COURT: You're refusing to answer, Mr. Arnold?
THE WITNESS: Ves, sir I am.

[PROSECUTOR]: I'm gonna have you read the statement for
the record.

THE COURT: Mr. Arnold?

-10-
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Case No. 13-13-27

THE WITNESS: Sir.

THE COURT: Will you read the statement?

MR. MURRAY [Defense Counsel]: ‘Yem‘ Honor, I would object.
THE COURT: Basis?

MR. MURRAY: That the witness has invoked his Fifth
Amendment privilege. .

THE COURT: [Prosecuter]?
[PROSECUTOR}: He hasn’t given a basis for invoking that
privilege. -

* %%

MR. MURRAY: ,4 In that he would be reading a statement in
which he indicated that he was, couldn’t remember being —

THE COURT: He’s refused to answer. I don’t see what the

harm would be in having him read the statement. Objection
overruled. Amswer the — please read the statement, Mr. Arnold.

THE WITNESS: “Jeff [Arnold] became threatening at dinner.
¥ % % 1 left the table and went inte the computer room. Jeff came
into the computer room. He grabbed me by the hair, then he
choked me. I have a ruptured disc in my meck].] * * * He
continued to yell and would not let me out, * * *

{Prosecator]: And whe is that signed by?

A: The name on it is — I can’t read the witness, but Lester C.
Arnold is the name at the bottom. ‘

Q: And you are Lester C. Arnold?
A: I am one of Lester C. Arnold’s, yes.

- .
% % %
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Case No. 13-13-27

Q: And is that - Is that the statement ymz made to the officer on
March 2502

A: Pve told you Pm seeking the protection of the Fifth
Amendment. I don’t remember. And -

% %%
Q: Do you remember speaking with Officer Bethel?
A: Vaguely.

Q: And do you remember making a written statement for
Officer Bethel?

“A: I just I just remember telling him that he asked me what I
wanted done. I told him I did not want my son arrested. I did

not want him charged. All we needed was some space between
us. ‘

(Tr. at 6-10).

{9124} Contrary to all of the arguments raised by the dissent, the preceding
portion of testimony makes clear that Lester never presented any -basis for
invoking his Fifth Amendment “privilege against self-incrimination.” To the
contrary, it would appear his only reason for invoking the * privilege” was in order
to not testify against his son, Arnold, as Lester did not want Amold charged in the
first place. Nothing in the record establishé how Lester was remotely in danger
of giving testimony that would incriminate hims