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EXPLANATION OF WHY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL INTEREST AND

INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

Stephen Ahlers was improperly sentenced. Whether analyzed in terms of the Equal

Protection Clause or the Due Process Clause, differential treatment of similarly situated criminal

defendants in sentencing requires a careful inquiry into the nature of the individual interest

affected, the rationality of the connection between legislative means and purpose, and the

existence of alternate means for effecting that purpose. Bearden v. Ga., 461 U.S. 660, 666-7,

103 S.Ct. 2064, 76 L.Ed.2d 221 (1983). Neither the Butler County Court of Common Pleas nor

the Twelfth District Court of Appeals set forth a rational basis for the disparate treatment

mandated by R.C. 2907.05(C)(2)(a) that is not accomplished by R.C. 2929.11 and 2929.12-

Ohio's sentencing statutes. In addition, the United States Supreme Court has held that a jury, not

a judge, must consider "any particular fact which the law makes essential to the punishment......

Blakely v. yVashington, 542 U.S. 296, 304, 124 S.Ct. 2531, 2537, 159 L.Ed.2d 403 (2004). The

trial court unconstitutionally used factors that were not in a jury verdict as justification for the

imposition of mandatory prison terms under R.C. 2907.05(C)(2)(a) when the statute only

requires the presumption of prison for those convicted under R.C. 2907.05. R.C. 2907.05(C)(2).

This Court should accept jurisdiction due to this Court's acceptance of State v. Bevly,

10th Dist. Franklin No. 12AP-471, 2013-Ohio-1352, pending in the Ohio Supreme Court, Case

No. 2013-0821; and State v. North, 10th Dist. Franklin No. 13AP-110, 2013-Ohio-4607, pending

in the Ohio Supreme Court, Case No. 2013-1886. This case presents the same issues as Bevly

and N®rth-whether Ohio's sentencing scheme violates the Fifth, Sixth, and Fourteenth

Amendments to the United States Constitution.

Furthermore, Mr. Ahlers fears that if jurisdiction is declined, and this Court rules in favor

of Mr. Bevly, Mr. Ahlers would be unable to benefit from that decision. Since 1\/Ir. Ahlers will



have exhausted his appeals in the state courts of Ohio, he would be procedurally barred from

revisiting the issue. Therefore, Mr. Ahlers requests that this Court accept jurisdiction and hold

Mr. Ahlers' case in abeyance until this Court decides the merits of Bevly. Thereafter, the Court

could render a decision based on the judgments in Bevly.

STATEMENT OF THE CASE AND FACTS

On May 5, 2013, Mr. Ahlers pleaded guilty to a bill of information that charged him with

two counts of gross sexual imposition in violation of R.C. 2907.05(A)(4), both third-degree

felonies. State v. Ahlers, 12t1i Dist. Butler No. CA2013-07-134, 2014-Ohio-3991, ¶ 2. The

charges stem from Mr. Ahlers's inappropriate sexual contact with two girls-ages nine and

eleven. Id. The trial court scheduled sentencing for July 1, 2013. Id. On June 4, 2013, Mr.

Ahlers filed a motion with the trial court which argued: (1) that Ohio Rev. Code

2907.05(C)(2)(a) was "unconstitutional under the current case law from the United States

Supreme Court," citing to Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d

435 (2000), and (2) that "the corroboration factor" found in R.C. 2907.05(C)(2)(a) "bears no

rational relationship to making the crime more serious and, therefore, is not a Constitutional

sentencing factor authorizing the Court to impose a more severe sentence." Id, at 3.

On July 1, 2013, after hearing argument, the trial court denied Mr. Ahlers's motion. Id.

at ¶ 4. During this sentencing hearing, a compact disc recording of Mr. Ahlers's confession to

the police was submitted to the trial court and admitted as an exhibit. Id. at ¶ 2, fn. 1. The trial

court sentenced Mr. Ahlers to a mandatory, aggregate prison term of five years. Id. at ¶ 4. The

trial court also classified Mr. Ahlers as a Tier II sex offender. Id.

Mr. Ahlers filed a timely appeal, raising two assignments of error:

Assignment of Error No. 1; The provisions of R.C. 2907.05(C)(2)(a) which treats
cases with [corroborating] evidence differently from those where there are none
has no rational basis and therefore the statute violates due process protections of
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the Fifth and Fourteenth Amendments to the United States Constitution and
Section 16, Article I of the Ohio Constitution.

Assigmnent of Error No. 2: R.C. 2907.05(C)(2)(A) violates the right to trial by
jury guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and Section 16, Article I of the Ohio Constitution.

Id. at ¶6-9.

The Twelfth District Court of Appeals, relying largely on State v. Bevly, 2013-Ohio-

1352, and State v. i'Vorth, 2013-Ohio-4607, affirmed the judgment of the trial court. Ahlers,

2014-Ohio-3991, ¶ 11-18. The court of appeals also noted that this Court had accepted both

Bevly and 1Vorth. Ahlers at 1, 16, fn. 2.; see also State v. Bevly, Case No. 2013-0821; State v.

North, Case No. 2013-1886.

ARGUMENTS IN SUPPORT OF PROPOSrrIONS OF LAW

FIRST PROPOSITION OF LAW

Ohio Rev. Code 2907.05(C)(2)(a) treats cases where there is corroborating
evidence differently from those where there is none. Because there is no
rational basis for this distinction, the statute violates due process protections
and the Equal Protection Clause. Fifth and Fourteenth Amendments to the
United States Constitution and Section 16, Article I of the Ohio Constitution.

Ohio Rev. Code 2907.05(C)(2)(a) states:

(C) Whoever violates this section if guilty of gross sexual imposition.

(2) Gross sexual imposition committed in violation of division (A)(4) or (B) of
this section is a felony of the third degree. Except as otherwise provided in this
division, for gross sexual imposition committed in violation of division (A)(4) or
(B) of this section there is a presumption that a prison terrn shall be imposed for
the offense. The court shall impose on an offender convicted of gross sexual
imposition in violation of division (A)(4) or (B) of this section a mandatory prison
term equal to one of the prison terms prescribed in section 2929.14 of the Revised
Code for a felony of the third degree if eitlier of the following applies:

(a) Evidence other than the testimony of the victim was admitted in the case
corroborating the violation;



In other words, when the victim of this offense is a minor under the age of thirteen, the

offense is a third-degree felony, carrying with it the presumption that the sentence will include a

prison term. But when "evidence other than the testimony of the victim was admitted in

the case corroborating the violation," a prison term is mandatory. This disparate treatment

violates both the Due Process and Equal Protection Clauses of the U.S. and Ohio Constitutions.

Additionally, the ambiguous statutory language also raises issues of statutory interpretation for

this Court.

A. There is no rational basis for statutory requirement of different treatment of two
defendants with the same culpability

Here, the statute's requirement to treat two defendants of equal culpability differently

from each other is unconstitutional, as there is no rational basis for such a requirement. Ahlers at

¶ 30 (Piper, J., dissenting). Without a rational basis for the different treatment, the statute

violates both the Due Process and the Equal Protection Clause. Giffin v. Illinois, 351 U.S. 12,

16-19, 76 S.Ct. 585, 100 L.Ed. 891 (1956).

"The Equal Protection Clause commands that no State shall `deny to any person within

its jurisdiction the equal protection of the 1aws."' Vacco v. Quill, 521 U.S. 793, 799, 117 S.Ct.

2293, 138 L.Ed. 2d 834 (1997), quoting San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1,

33, 93 S.Ct. 1278, 36 L.Ed.2d 16 (1973). To establish an Equal Protection Clause violation, it

must be demonstrated "that the governinent treated [Mr. Ahlers] disparately as compared to

similarly situated persons and that such disparate treatment either burdens a fundamental right,

targets a suspect class, or has no rational basis." (Citations omitted.) Club Italia Soccer v.

Shelby, 470 F.3d 286, 298 (6th Cir.2006); see also Ctr. for Bio-Ethical Reform, Inc. v.
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Napolitano, 648 F.3d 365, 379 (6th Cir.2011). Mr. Ahlers's equal-protection claim is based

upon the ground that no rational basis exists for the disparate treatment that Mr. Ahlers suffered.'

Mr. Ahlers satisfies the first of the two-part inquiry: he is similarly situated to other

defendants that have been convicted of the offense of gross sexual imposition. Ahlers at ¶ 30.

More specifically, R.C. 2907.05(C)(2) applies to defendants that have been convicted of, or

pleaded guilty to, gross sexual imposition. However, R.C. 2907.05(C)(2)(a) requires that some

of those defendants be treated differently, not based on their culpability, but based on the amount

of evidence that the State is able to gather. Mr. Ahlers is not different from any of other

defendant that has been convicted of, or pleaded guilty to, gross sexual imposition.

A rational basis standard of scrutiny applies when the statute does not involve a suspect

class or a fundamental right. Under a rational basis standard of scrutiny, a statute that treats

similarly situated groups differently will be held constitutional only "if it bears a rational

relationship to a legitimate governmental interest." State v. Peoples, 102 Ohio St.3d 460, 2004-

Ohio-3923, ¶ 7, 812 N.E.2d 963, superseded by statute. If there are no grounds which provide a

rational basis for the disparate treatment of the classifications made under the statute, then the

statute violates the Equal Protection Clause. Peoples, 2004-Ohio-3923, ¶ 10.

Criminal sentences should be proportionate to the "personal culpability of the criminal

offender." Ahlers, at ¶ 34, citing Tiscon v. Arizona, 481 U.S. 137, 107 S.Ct. 1676, 95 L.Ed.2d

1 Although discussed only as an Equal Protection Clause violation by the dissenting opinion in
the court of appeals' decision, in claims of disparate treatment, due process and equal protection
principles converge. AhleNs at ¶ 30-42; Chapman v. United States, 500 U.S. 453, 465, 111 S.Ct.
1919, 114 L.Ed.2d 524 (1991) (an argument based on equal protection essentially duplicates an
argument based on due process). For example, similar to the analysis for an Equal Protection
Clause violation, whether a sentencing scheme survives a Due Process challenge is a question of
whether that sentencing scheme is rational. Id. Therefore, the Equal Protection analysis in this
section as well as the Court of Appeals opinion is equally applicable to the analysis for a
violation of due process. As a result, this is the same issue that this Court will decide in State v.
Bevly, Supreme Court of Ohio Case No. 2013-0821 (First Proposition of Law).
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127 (1987). In Ohio, two statutes set out the guidelines for sentencing-R.C. 2929.11 and R.C.

2929.12. Ohio Rev. Code 2929.11(A) states that "[t]he overriding purposes of felony sentencing

are to protect the public from future crime by the offender and others and to punish the

offender." R.C. 2929.11(A). Ohio Rev. Code 2929.12 directs a sentencing court to consider

certain. factors. Ahlers at ^ 35-7. Nowhere in R.C. 2929.11 or R.C. 2929.12, is a "factor" that

requires the sentencing court to consider the "volume of evidence." Id. at 38. As noted by the

dissenting opinion in Ahlers:

* * * The volume of evideiace is neither a mitigating nor aggravating
factor to be considered by the sentencing court, and any
consideration of such when sentencing is contrary to Ohio's
statutory scheme. The Legislature has codified that criminal
offenders should be subject to a sentence based on the purposes
and principles of sentencing, as well as recidivism factors, none of
which hinge upon the volume of evidence. The Ohio General
Assembly has tread down a slippery slope by impermissibly
codifying the concept of residual doubt though R.C.
2907.05(C)(2)(a).

"Residual doubt has been described as a lingering uncertainty
about facts, a state of mind that exists someNvhere between `beyond
a reasonable doubt' and `absolute cer-tainty."' State v. McGuire,
80 Ohio St.3d 390, 402, 686 N.E.2d 1112 (1997). While the term
is most often used in connection with mitigation arguments offered
in federal courts against imposition of the death penalty, I find the
term analogous to the concept that the Ohio Legislature attempted
to codify within R.C. 2907.05(C)(2)(a).

I believe the Legislature was attempting to give trial courts an
ability to avoid imposition of a prison sentence in cases where the
trial colu•t had lingering doubts as to whether the defendant truly
had unlawful sexual contact with a child because of doubts as to
the credibility of the victim's testimony. Ohio courts no longer
consider residual doubt as a mitigating factor in death penalty
cases because "our system requires that the prosecution prove all
elements of a crime beyond a reasonable doubt. Therefore, it is
illogical to find that the defendant is guilty beyond a reasonable
doubt, yet then doubt the certainty of the guilty verdict by
recommending mercy in case a mistake has occurred." McGuia°e,
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80 Ohio St.3d at 403. I believe the same principle applies to the
case at bar.

There is no provision within Ohio's criminal statutes that provide
for convictions only upon a certain volume of evidence, nor do I
believe there should be any sentencing statutes that provide
different sentences based upon the volume of evidence or the
number of witnesses presented against the defendant. There is no
such thing as being a "little guilty" or "sorta convicted." Yet, R.C.
2907.05(C)(2)(a) punishes two people convicted of the same crime
differently without a rational basis to do so.

(Footnote omitted.) State v. Ahlers, 2014-Ohio-3991, at ¶ 39-41: (Piper, J., dissenting).

If corroborating evidence can be used for an upward sentencing departure, it should

follow that it can also be used for a downward departure in sentencing. Therefore, the dissent

asks whether a defendant can overcome the presumption of prison in R.C. 2907.05(C)(2) when

there is a lack of corroborating evidence. Id. at ¶ 32. The dissent answered this question in the

negative as the determination of guilt was made by the trier of fact, and the volume of evidence

has no place in sentencing. Id. at ¶ 30, 32. The dissent further noted that the volume of evidence

has no place in a guilt determination, as jury instructions have included admonitions to focus on

the quality rather than the quantity of evidence-and that one credible witness can overcome a

"plethora" of other evidence. Id. at ¶ 30, fn. 5, ¶ 32. Iflack of corroboration cannot be used for

downward departures in sentencing, it cannot be used for upward departures. C'hapn2an, 500

U.S. at 465.

Indeed, there is no rational basis for the different treatment mandated by R.C.

2907.05(C)(2)(a). As a result, this provision violates both the Equal Protection and Due Process

Clauses of the U.S. and Ohio Constitutions. Chapman v. United States, 500 U.S. 453, 465, 111

S.Ct. 1919, 114 L.Ed.2d 524 (1991); Peoples, 2004-Ohio-3923, at ¶ 10. Accordingly, Ohio Rev.

Code 2907.05(C)(2)(a) should be severed. Geiger v. Geiger, 117 Ohio St. 451, 466, 160 N.E.
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28, 33 (1927). Mr. Ahlers asks this Court to hold this proposition of law for the decision in

Bevly, and to apply that decision to this case.

B. The admission of corroborating evidence implies a trial occurred where the question
of guilt is contested and the rules of evidence for guilt determinations in a criminal
trial apply

As a matter of statutory interpretation, if a statute is ambiguous, it should be interpreted

to avoid constitutional conflict. Wetland Pres. Ltd v. Corlett, 2012-Ohio-3884, 975 N.E.2d

1033, ¶ 35 (11th Dist.). Additionally, R.C. 2901.04(A) provides that "sections of the Revised

Code defining offenses and penalties shall be strictly construed against the state, and liberally

construed in favor of the accused." The section of the statute at issue here asks whether there has

been "corroborating" evidence introduced "in the case" and makes clear that this corroborating

evidence must be something other than victim testimony. R.C. 2907.05(C)(2)(a). At issue here

is whether this provision applies solely to those defendants that elect to proceed to trial, or

whether this provision also applies to those defendants that have pleaded guilty. First, the

statutory language implies that the testimony of the victim has been introduced as evidence.

Second, and more importantly, the statutory language-through its use of the words "victim

testimony" and "corroborating evidence"-imply that fact finding has been done on the question

of guilt as it would at a trial. In Mr. Ahlers's sentencing hearing, the victim was not called to

testify for purposes of either a guilt determination or to determine whether the recording

corroborated the victim's testimony. The State simply introduced into evidence the recording of

Mr. _Ahlers's confession to law enforcement. In other words, there is no indication that the

sentencing proceedings followed the language of the statute.

At best, R.C. 2907.05(C)(2)(a) is ambiguous as to whether it applies only to cases that go

to trial, or if it applies toal1 convictions for R.C. 2907.05. The United States Supreme Court has

held that a jury, not a judge, must consider "any particular fact which the law rnakes essential to
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the punishment. ..." Blakely v. Washington, 542 U.S. 296, 304, 124 S.Ct. 2531, 2537, 159

L.Ed.2d 403 (2004). As discussed below, any fact finding by the trial court rather than the jury

on a fact that increases the minimum or maximum punishment poses a"constitutional conflict."

See pgs. 9-12, inf^a. Therefore, R.C. 2907.05(C)(2)(a)-specifically, "in the case"-should be

interpreted to mean "at trial" so as to avoid constitutional conflict. Wetland Pres. Ltd v. Corlett,

2012-Ohio-3884, T 35. In other words, R.C. 2907.05(C)(2)(a) should not apply to cases in which

the defendant has pleaded guilty. As noted by the trial court in Bevly, there are also policy

implications that should bar the application of this provision to guilty pleas: "This makes good

policy as it recognizes the [importance] of a defendant accepting responsibility for his actions

and not putting the system and the victims through an expensive and emotional trial. To read the

statute differently, the defendant ends up being more severely punished because of his

cooperation." State v. Bevly, Case No. 13-821, Merit Brief of Appellant, Damon Bevly, p. 5. As

such, the statutory provision at issue does not apply to defendants, like Mr. Ahlers, who have

pleaded guilty as opposed to those defendants that elect to go to trial and test the evidence of

guilt. Mr. Ahlers asks this Court to hold this proposition of law for the decision in Bevly, and to

apply that decision to this case.

SECOND PROPOSITION OF LAW

Ohio Rev. Code 2907.05(C)(2)(a) violates the constitutional right to trial by
jury. Sixth and Fourteenth Amendments, United States Constitution;
Section 5, Article I, Ohio Constitution. Alleyne v. United States, 570 U.S.
133 S.Ct. 2151, 186 L.Ed.2d 314 (2013); Cunningham v. CaLfornia, 549 U.S.
270,127 S.Ct. 856,166 L.Ed.2d 656 (2007); United States v. Booker, 543 U.S.
220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005); Ring v. Arizona, 536 U.S. 584, 122
S.Ct. 2428, 153 L.Ed.2d 556 (2002); Apprendi v.1Vew Jersey, 530 U.S. 466, 120
S.Ct. 2348,147 L.Ed.2d 435 (2000).

This Court will decide this issue in State v. Bevly, Supreme Court of Ohio Case No.

2013-0821. As Mr. Ahlers argued in the Twelfth District Court of Appeals, R.C.
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2907.05(C)(2)(a) violates the constitutional right to trial by jury by permitting judicial fact

finding to increase the minimum sentence. See Alleyne v. United States, 570 U.S. , 133 S.Ct.

2151, 186 L.Ed.2d 314 (2013); Cunningham v. Califoi°nia, 549 U.S. 270, 127 S.Ct. 856, 166

L.Ed.2d 656 (2007); Eltaited States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621

(2005); Ring v. Arizona, 536 U.S. 584, 1.22 S.Ct. 2428, 1.53 L.Ed.2d 556 (2002); Apprendi v.

New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). The mandatory-sentence

increase, in pertinent part, reads:

The court shall impose on an offender convicted of gross sexual imposition in
violation of division (A)(4) or (B) of this section a mandatory prison term equal to
one of the prison terms prescribed in section 2929.14 of the Revised Code for a
felony of the third degree if either of the following applies:

Evidence other than the testimony of the victim was admitted in the case
corroborating the violation.

R.C. 2907.05(C)(2)(a).

A mandatory sentence is an increased sentence that lifts the floor of the sentencing range

by, at a minimum, eliminating judicial-release eligibility. See R.C. 2929.20(A)(1)(a). As such,

corroboration is an element that can only be found by a jury. See Alleyne at 2160.

In the case sub judice, the court of appeals noted that the Tenth District had previously

rejected this argument in the Bevly case because the statutory sentencing factor did not increase

the maximum penalty, and, therefore, R.C. 2907.05(C)(2)(a) was constitutional. Ahlers at ¶ 15,

citing State v. Nortli, 2013-Ohio-1352, at ¶ 5-10. Thereafter, the United States Supreme Court

issued its decision in Alleyne. Id. As a result, when this issue re-arose before the Tenth District

Court of Appeals in NoNth, the Tenth District acknowledged that Alleyne required that factual

determinations which increased the mandatory minimum be submitted to a jury. Id. However,

the Tenth District differentiated the type of factual determinations submitted to the jury in

Alleyne and Apprendi, and the factual determination at issue in R.C. 2907.05(C)(2)(a). Icl. In
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NoNtla, the 1'enth District stated that the "volume of evidence" introduced in a case is not the type

of fact that, when combined with the core crime of gross sexual imposition of a victim under 13,

constituted a "new, aggravated crime." Id. As a result, the Tenth District concluded that "[t]o

the extent that the quantity of evidence presented in a case can be characterized as a`fact,' we

hold that that [sic] it constitutes a`fact' influencing judicial discretion that may be deterinined by

a judge and need not be submitted to a jury." Id. The Twelfth District wholly relied on North in

rejecting Mr. Ahlers's claims under Apprendi and Alleyne. Id.

Whether the requirement of cozroborating evidence-beyond the victim's testimony-in

order to impose a mandatory prison ter-m constitutes a "sentencing factor" as contemplated in

Apprendi and Alleyne is an essential part of the question before this Court in Bevly. Merit Brief

of Appellant, Damon Bevly, pp. 10-11; Merit Brief of Appellee, State of Ohio, pp. 26-29, citing

State v. North.

Moreover, consistent with common-law and early American practice, any "facts that

increase the prescribed range of penalties to which a criminal defendant is exposed" are elements

of the crime. Apprendi, 530 U.S. at 490. Previously, this Court, in a divided opinion, addressed

corroboration as an element necessary for a conviction of sexual imposition under R.C.

2907.06(B). State v. Economo, 76 Ohio St.3d 56, 666 N.E.2d 225 (1996). In Economo, this

Court looked at what constituted legally sufficient evidence of corroboration. Id. at 58.

However, the statute in Economo, which places the question of corroboration in the indictment as

an element of the crime for jury determination, is consistent with Alleyne's reasoning that "the

indictment must contain an allegation of every fact which is legally essential to the punishment

to be inflicted. This rule enabled [the defendant] to determine the species of offence with which

he was charged `in order that he may prepare his defence accordingly ... and that there may be
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no doubt as to the judgment which should be given, if the defendant be convicted." (Citation

omitted.) Alleyne, 133 S.Ct. at 2160.

In Economo, this Court looked to R.C. 2923.03(D), which had required corroboration of a

conspirator's testimony in the trial of a co-conspirator.2 Id. This Court noted that it had

previously held that the corroboration requirement of R.C. 2923.03(D) was satisfied when there

was independent evidence which: (1) must support the accomplice's testimony, and (2) must

tend to connect the accused with the alleged crime or tend to identify the accused as a guilty

actor. Id. This Court also took note of a Georgia decision on corroboration, which stated that

the "quantum" of the evidence produced for corroboration does not answer the question as to

whether that evidence constitutes sufficient corroborating evidence, as "slight circumstances may

be sufficient corroboration, and ultimately the question of corroboration is one for the jury." Id.

at 59, citing Timmons v. State, 182 Ga. App. 556, 557, 356 S.E.2d 523, 524 (1987). Again, this

Court's language is consistent with corroboration as a fact that constitutes an element of the

crime. Alleyne, 133 S.Ct. at 2160. Additionally, the Sixth Circuit has held that federal courts

may determine the legal sufficiency of corroborative evidence, but the question of corroboration

is one for the jury. (,%nited States v. Johnson, 480 Fed. Appx. 835, 838-840 (6th Cir.2012).

Here, R.C. 2907.05(C)(2)(a) does not ask whether the evidence could be legally sufficient

to corroborate, it requires corroborating evidence beyond that of the victim. This is a factual

determination for a jury. Economo, 76 Ohio St.3d at 59; Johnson, 480 Fed. Appx. at 838-840.

As a result, it is a "fact" as contemplated by Apprendi and Alleyne. Mr. Ahlers asks this Court to

2 This Court noted that this requirement has been repealed and replaced with the jury instruction
mandating caution when considering co-conspirator testimony remains. Economo, 76 Ohio St.3d
at 58, fn. 6.
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hold this proposition of la-vv for the decision in Bevly, Case No. 2013-0821, and to apply that

decision to this case.

CONCLUSION

This case involves substantial constitutional questions, as well as questions of public or

great general interest. This Court should grant jurisdiction.

Respectfully submitted,
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OHIO,

CASE NO. CA2013-07-134
Plaintiff-Appellee,
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9/15/2014

-vs-

STEPHEN F. AHLERS,

Defendant-Appellant

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
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Michael T. Gmoser, Butler County Prosecuting Attorney, Michael A. Oster, Jr., Government
Services Center, 315 High Street, 11th Floor, Hamilton, Ohio 45011, for plaintiff-appellee

J. Gregory Howard, 110 Main Street, Hamilton, Ohio 45013, for defendant-appellant

S. POWELL, J.

{¶ 11 Defendant-appellant, Stephen F. Ahlers, appeals from his conviction and the

mandatory prison sentence he received in the Butler County Court of Common Pleas

following his guilty plea to two counts of gross sexual imposition. For the reasons outlined

below, we affirm.

{¶ 2} On May 15, 2013, Ahlers pled guilty to a bill of information that charged him

with two counts of gross sexual imposition in violation of R.C. 2907.05(A)(4), both third-
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degree feionies. The charges stemmed from Ahle.rs' inappropriate sexual contact with two

girls ages eleven and nine, respectively. It is undisputed Ahlers confessed to the crime when

interviewed by police, thereby establishing corroborating evidence of his guilt.' It is also

undisputed that at the time he entered his plea, the trial court informed Ah(ers he would be

subject to a mandatory prison sentence pursuant to R.C. 2907.05(C)(2)(a), a statute that

requires the trial court to impose a mandatory prison sentence on an offender convicted of

gross sexual imposition against a victim less than 13 years old when "[e]vidence other than

the testimony of the victim was admitted in the case corroborating the violation." Sentencing

was then scheduled for July 1, 2013.

{^. 3} On June 4, 2013, Ahlers filed a motion with the trial court arguing R.C.

2907.05(C)(2)(a) was "unconstitutional under the current case law from the United States

Supreme Court." In support of this ciaim, Ahlers cited to the United States Supreme Court's

decision in Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348 (2000), and argued "the

corroboration factor" found in R.C. 2907.05(C)(2)(a) "bears no rational relationship to making

the crime more serious and, therefore, is not a Constitutional sentencing factor authorizing

the Court to impose a more severe sentence."

{¶ 4} On July 1, 2013, after hearing arguments regarding Ahlers' motion, the trial

court denied Ahlers' motion finding R.C. 2907.05(C)(2)(a) was constitutional. The trial court

then sentenced Ahlers to a mandatory aggregate five-year prison term. The trial court also

classified Ahlers as a Tier II sex offender.

{¶ 5} Ahlers now appeals from his conviction and mandatory prison sentence, raising

two assignments of error for review. For ease of discussion, Ahlers two assignments of error

will be addressed together.

1. A compact disc recording of Ahlers' confession to police was later submitted to the trial court and admitted as
an exhibit during his sentencing hearing.

-2-
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Aff 61 Assignment of Errnr Nn. 1:

{¶ 7} THE PROVISIONS OF R.C. 2907.05(C)(2)(A) WHICH TREATS CASES WITH

CORROBORAING [sic] EVIDENCE DIFFERENTLY FROM THOSE WHERE THERE ARE

NONE HAS NO RATIONAL BASIS AND THEREFORE THE STATUTE VIOLATES DUE

PROCESS PROTECTIONS OF THE FIFTH AND FOURTEENTH AMENDMENTS TO THE

UNITED STATES CONSTITUTION AND SECTION 16, ARTICLE I OF THE OHIO

CONSTITUTION

{T 8} Assignment of Error No. 2:

{T 9} R.C. 2907.05(C)(2)(A) VIOLATES THE RIGHT TO TRIAL BY JURY

GUARANTEED BY THE SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED

STATES CONSTITUTION AND SECTION 16, ARTICLE I OF THE OHIO CONSTITUTION.

{T 10} Under his two assignments of error, Ahlers argues the trial court erred by

sentencing him to a mandatory aggregate five-year prison term under R.C. 2907.05(C)(2)(a).

We disagree.

{¶ 11} Generally, the crime of gross sexual imposition against a victim less than 13

years old in violation of R.C. 2907.05(A)(4) carries with it merely a presumption of prison.

See R.C. 2907.05(C)(2). However, as previously stated, pursuant to R.C. 2907.05(C)(2)(a),

a trial court is required to impose a mandatory prison sentence on an offender convicted of

that offense when °[e]vidence other than the testimony of the victim was admitted in the case

corroborating the violation." Thus, based on the plain language of the statute, "the General

Assembly intended to require trial courts to impose a mandatory prison sentence where a

conviction for gross sexual imposition against a victim less than 13 years old was based on

more than a single piece of evidence." State v. North, 10th Dist. Franklin No. 13AP-110,

2013-Ohio-4607, ¶ 14.

{¶ 12} Initially, Ahlers argues the phrase "admitted in the case" as found in R.C.

-3-
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2907,05(r)(2)(a) should be interpreted to preclude the statute's application in this matter as

he was not found guilty following a trial. In other words, Ahlers argues the statute only

applies where there is a trial, and since he pled guilty, there was no corroborating evidence

"admitted in the case." The Tenth District Court of Appeals, however, explicitly rejected this

argument in State v. Bevly, 10th Dist. Franklin No. 12AP-471, 2013-Ohio-1352. As the Tenth

District stated:

The trial court also held that the evidence was not admissible
because it was not admitted in the case and that it was not
evidence as anticipated in R.C. 2907.05(C)(2)(a). The trial court
erred in both of these holdings. The case includes all parts
thereof, one of which is sentencing. Ruiesof evidence are not
applicable to miscellaneous criminal proceedings including
sentencing. However, the sentence procedure is part of the case
despite the fact that defendant had pled guilty to two charges.
There is no conflict with Evid.R. 102, which provides that the
purpose of the rules is to provide procedures for the
"adjudication of causes." Criminal cases are not fully adjudicated
without a sentence having been ordered. Evidence is relevant if
it has any tendency to make the existence of any fact that is of
consequence to the determination of the action more or less
probable than it would be without the evidence. Evid.R. 401.
The disputed testimony meets that standard. It is evidence that
is of great value in determining the crucial issue of whether the
court "shall impose" a mandatory prison sentence. The fact that
the rules of evidence do not apply in some situations in a trial
such as in sentencing does not affect the character of the
evidence but only the procedure for introducing it.

Id.at¶18.

{¶ 13} We agree with the Tenth District's decision in Bevly as it relates to their

interpretation of the phrase "admitted in the case" as found in R.C. 2907.05(C)(2)(a). Ahlers'

argument to the contrary is therefore without merit and overruled

{¶ 14} Next, Ahlers argues R.C. 2907.05(C)(2)(a) violates his Fifth, Sixth and

Fourteenth Amendment rights under the United States Constitution, Section 16, Article I of

the Ohio State Constitution, and is contrary to the United States Supreme Court's decisions

in Apprendi and Alleyne v. United States, _ U.S._ , 133 S.Ct. 2151 (2013). However, just

-4-
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like his first argument addressed above, all of Ahlers' arg^ oments regarding the

constitutionality of R.C. 2907.05(C)(2)(a) have already been rejected by the Tenth District

Court of Appeals in Bevly, 2013-Ohio-1352; North, 2013-Ohio-4607 State v. F.R., 10th Dist.

Franklin No. 13AP-525, 2014-Ohio-799; and State v. D.M.J., 10th Dist. Franklin No. 13AP-57,

2014-Ohio-1377

{¶ 15} As the Tenth District stated in providing a detailed and thorough analysis of

these issues in North:

R.C. 2907.05(C)(2)(a) provides that a trial court shall impose a
mandatory prison term on an offender convicted of gross sexual
imposition against a victim less than 13 years old when
"[e]vidence other than the testimony of the victim was admitted in
the case corroborating the violation." In this case, the trial court
concluded that the statute was unconstitutional and declined to
apply it, relying in part on a decision by another judge of the
Franklin County Court of Common Pleas in State v. Bevly,
Franklin County C.P. No. 11 CR-4152. After the trial court's
decision in the instant case, we reversed the common pleas
court decision upon which the trial court relied. State v. Bevly,
10th Dist. No. 12AP-471, 2013-Ohio-1352. Bevly addressed a
similar scenario and guides our consideration of this appeal, but,
due to additional developments in the law since that decision and
additional arguments raised by appellee, we cannot rely solely on
the precedent set in Bevly.

In Bevly, the defendant pled guilty to two counts of gross sexual
imposition against a victim less than 13 years old. Bev1y at ¶ 3.
At the plea hearing, the prosecution introduced the testimony of
a police detective, who testified that the defendant confessed to
the offenses. The state also introduced a compact disc
recording of the defendant's confession. Id. The trial court
declined to impose a mandatory prison sentence under R.C.
2907.05(C)(2)(a), holding that the mandatory sentence provision
did not apply. Id. at ¶ 5. The trial court held that there was a
question as to whether the evidence was "admitted" in the case
because it was introduced at the sentencing hearing. The trial
court also held that the statute was unconstitutional, in part
because it violated the defendant's right to have a fact
determining his sentence decided by a jury. Id. On appeal, this
court reversed the trial court's decision. We concluded that the
trial court erred in holding that R.C. 2907.05(C)(2)(a) was
unconstitutional because the statutory provision was a
"sentencing factor" that did not increase the maximum prison

-5-
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sentence and, therefore, was not reqiiireri tn be sstbmitteri to the

jury. ld. at ¶ 15. This court further concluded that the trial court
erred by holding that the evidence was not admitted in the case
and was not evidence as anticipated under R.C.
2907.05(C)(2)(a). Id. at ¶ 16. Accordingly, we remanded the
case to the lower court.

On June 17, 2013, less than three months after this court's
decision in Bevly, the United States Supreme Court issued its
decision in Alleyne v. United States, _ U.S. _, 133 S.Ct. 2151
(2013). Prior to Alleyne, the Supreme Court distinguished
between facts resulting in an increased mandatory minimum
sentence and facts resulting in a sentence greater than the
statutory maximum authorized by a jury verdict. With respect to
facts resulting in a sentence greater than the statutory maximum
based on a jury verdict, the Supreme Court held that, other than
the fact of a prior conviction, "any fact that increases the penalty
for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt."
Apprendi v. New Jersey, 530 U.S. 466, 490 (2000). Thus, in
Apprendi, the Supreme Court found unconstitutional a New
Jersey statute that allowed a judge to impose additional
punishment based on the judge's finding, by a preponderance of
the evidence, that a defendant's purpose for unlawfully
possessing a weapon was to intimidate a victim based on a
particular characteristic. Id. at 491-97. However, prior to
Alleyne, the Supreme Court "declined to apply [the reasoning of]
Apprendi to facts that increased [a] mandatory minimum
sentence but not [a] maximum sentence." Alleyne at 2157, citing
Harris v. United States, 536 U.S. 545, 557 (2002). The Supreme
Court concluded that factual findings leading to a mandatory
minimum sentence merely restrained a judge's sentencing power
and, therefore, were not required to be submitted to the jury.
Harris at 567. Accordingly, in Bevly, we referred to R.C.
2907.05(C)(2)(a) as a "sentencing factor" and concluded that it
did not violate Apprendi because it did not increase the
maximum prison sentence that could have been imposed. Bevly
at ¶ 15.

In Alleyne, the United States Supreme Court overruled Harris
and held that facts increasing a mandatory minimum sentence
must be submitted to the jury and found beyond a reasonable
doubt. Alleyne at 2162-63. Appellee asserts that the question of
whether there was corroborating evidence other than the
testimony of the victim in this case is a°fact" that increases the
mandatory minimum sentence for a conviction for gross sexual
imposition against a victim less than 13 years old. Appellee
argues that, in accordance with Alleyne, the jury must determine
beyond a reasonable doubt that there was corroborating

-6-
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evidence before the trial court may impose a manrfatory nriconr
term under R.C. 2907.05(C)(2)(a).

We acknowledge that, under Alleyne, a fact that increases a
mandatory minimum sentence must be submitted to the jury.
Alleyne explained that this was necessary because "the core
crime and the fact triggering the mandatory minimum sentence
together constitute a new, aggravated crime." Id. at 2161. In
Alleyne, the relevant fact was whether the defendant brandished
a firearm, which increased the minimum penalty for using or
carrying a firearm in relation to a crime of violence. Id. at 2155.
Recent cases applying Alleyne have involved similar factual
determinations. See United States v. Donovan, _ Fed. Appx.
-, 2013 WL 4792866, *7 (6th Cir. Sept.9, 2013) ("[B]ecause the
district court, rather than a jury, found discharging of the firearm,
Moore's sentence for violation of [18 U.S.C] § 924(c)(1)(A) must
be vacated and remanded for resentencing consistent with the
jury's verdict."); United States v. Claybrooks, _ F.3d _, 729
F.3d 699, 2013 WL 4757201, *8 (7th Cir. Sept.5, 2013) ("After
Alleyne, Claybrooks's mandatory minimum sentence must be
determined by the drug quantity described in the jury's special
verdict form. * * * The district judge cannot raise the mandatory
sentencing floor based on its own determination that
Claybrooks's offense involved additional amounts of narcotics
beyond those determined by the jury."). However, the majority in
Alleyne was careful to declare that the decision "[did] not mean
that any fact that influences judicial discretion must be found by
a jury." Alleyne at 2163. See also United States v. Gabrion, 719
F.3d 511, 532 (6th Cir.2013) ("Apprendi does not apply to every
'determination'that increases a defendant's maximum sentence.
Instead it applies only to findings of'fact' that have that effect.").

We conclude that the determination called for under R.C.
2907.05(C)(2)(a) does not involve the same type of "fact" that
must be determined by the jury under Apprendi and Alleyne. As
noted above, the key fact in Alleyne was whether the defendant
brandished a firearm whiie committing his crime. Similarly, in
Apprendi, the relevant fact was whether the defendant committed
his crime with the purpose of intimidating an individual or group
because of race, color, gender, handicap, religion, sexual
orientation or ethnicity. Apprendi at 468-69. By contrast, in this
case, the "fact" to be determined is whether corroborating
evidence was introduced in the case. The volume of evidence
introduced in a case is not the type of "fact" that, when combined
with the "core crime" of gross sexual imposition against a victim
less than 13 years old, constitutes "a new, aggravated crime."
Alleyne at 2161. The elements of the crime of gross sexual
imposition remain constant, irrespective of whether corroborating
evidence was introduced. To the extent that the quantity of

7-
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evidence presented in a case can be characterized as a°fact."

we hold that that (sic) it constitutes a fact influencing judicial
discretion that may be determined by a judge and need not be
submitted to the jury. See Alleyne at 2163 ("We have long
recognized that broad sentencing discretion, informed by judicial
factfinding, does not violate the Sixth Amendment.").

Id. at ¶ 5-10; see also F.R., 2014-Ohio-799 at ¶ 8-15; and D.M.J.; 2014-Ohio-1377 at ¶ 9-14.

I¶ 16} After a thorough review of the record, as well as the pertinent case law

addressed herein, we agree with the well-reasoned and thorough decisions issued by the

Tenth District as it relates to the constitutionality of R.C. 2907.05(C)(2)(a) as set forth in

Bevly; North; F.R.; and D.M.J.2 In so holding, we emphasize that just like in Bevly and

D.M.J., the state in this case submitted a recording of Ahlers' confession to police, thereby

corroborating the victims' allegations against him. Moreover, by entering a guilty plea, it is

well-established that Ahlers not only admitted to the acts described in the bill of information,

but he also admitted guilt of the substantive crime. A defendant who has entered a guilty

plea without asserting actual innocence, such as the case here, "is presumed to understand

that he has completely admitted his guilt." State v. Robinson, 12th Dist. Butler No. CA2013-

05-085, 2013-Ohio-5672, ¶ 20, quoting State v. Griggs, 103 Ohio St.3d 85, 2004-Ohio-4415,

syllabus.

{¶ 17} Pursuant to its police powers, "the General Assembly has the authority to enact

laws defining criminal conduct and to prescribe its punishment." State v. Thompkins, 75 Ohio

St.3d 558, 560 ( 1996). Based on the plain language of R.C. 2907.05(C)(2)(a), " [i]t seems

obvious that the General Assembly felt that it was better to start out with a sentence that was

not required to be mandatory and to make the sentence mandatory only if there is

corroborative proof beyond the alleged victim's testimony that the crime was actually

2. We note that the Tenth District's decisions in Bevly and North are currently pending before the Ohio Supreme
Court.

-8-
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committed." RAilIy , 2013_Ohio-1352 at 5,; 9. Just like the Tenth District before us, we find this

does not run afoul of the United States Constitution, the Ohio State Constitution, or the

United States Supreme Court's decisions in Apprendi or Allenye. Therefore, Ahlers'

arguments regarding the constitutionality of R.C. 2907.05(C)(2)(a) are without merit and

overruled.

{lJ 18} Accordingly, having found no merit to anyof the arguments advanced byAh(ers

within his two assignments of error, Ahlers' first and second assignments of error are

overruled.

{¶ 19} Judgment affirmed.

RINGLAND, P.J., concurs.

PIPER, J., dissents.

PIPER, J., dissenting.

{¶ 20} R.C. 2907.05(C)(2)(a)'s requirement of a mandatory prison sentence triggered

solely by corroborating evidence is constitutionally infirm. Unlike the majorityopinion, as well

as the reasons set forth by the Tenth District Court of Appeals, I would find, at the least, that

the statute violates a defendant's Sixth Amendment right according to Alleyne v. United

States, _U.S.- , 133 S.Ct. 2151 (2013): I would also find that the statute runs afoul of

equal protection because it treats defendants with the exact same culpability, convicted of

the exact same crime, differently. This sentencing difference permits one the opportunity to

overcome the presumption of a prison sentence while ordering the other to a mandatory

sentence, without a rational basis for the disparate treatment.

{¶ 21} The Sixth Amendment of the United States Constitution provides that

defendants "accused" of a "crime" have the right to a trial "by an impartial jury." "This right, in

_g_
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conjunction with the Due Process Clause, requires that each element of a crime be proved to

the jury beyond a reasonable doubt." Alleyne, 133 S.Ct. at 2156. "The substance and scope

of this right depend upon the proper designation of the facts that are elements of the crime."

Id.

{¶ 22} In discussing what differentiates elements of a crime from sentencing factors,

the Alleyne Court reviewed prior case law that first set forth the proposition that "any fact that

increased the prescribed statutory maximum sentence must be an'element' of the offense to

be found by the jury." Id. at 2157, citing Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct.

2348 (2000). The Alleyne Court also applied Apprendi when finding that "a fact is by

definition an element of the offense and must be submitted to the jury if it increases the

punishment above what is otherwise legally prescribed." 133 S.Ct. at 2158. The Court noted

that "Apprendr's definition of 'elements' necessarily includes not only facts that increase the

ceiling, but also those that increase the floor. Both kinds of facts alter the prescribed range

of sentences to which a defendant is exposed and do so in a manner that aggravates the

punishment." Id.

{¶ 23} Given this law, I would find that requiring the trial court to order a mandatory

sentence without first submitting the issue to a trier of fact runs afoul of the Sixth

Amendment. The issue of whether there is corroborating evidence to support the

defendant's conviction is an issue that must be submitted to the trier of fact before such a

determination can be made because whether there is corroborating evidence is a fact that

alters the range of the sentence to which a defendant is to be exposed. The determination of

corroborating evidence aggravates the possible punishment. In the absence of corroborating

evidence, the defendant has the ability to rebut the presumption of a prison sentence and

possibly avoid a prison term altogether. If there is corroborating evidence, however, the

ability to rebut the presumption of a prison sentence is nonexistent because the prison

-10-
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{¶ 24} As stated by the Alleyne Court, Apprendr's definition of element, as that term is

considered within the concept of elements of a crime that must be proven by the state,

necessarily includes not only facts that increase the ceiling, but also those that increase the

floor of possible punishments that the defendant may face. Here, the imposition of a

mandatory prison sentence increases the floor of possible punishments that the defendant

may face because in one instance, the possible punishment is zero years in prison, where in

the other instance, there is a mandatory prison sentence of at least one year.

{¶ 25} VVhen asked to reconcile its holding in Bevly with the Aileyne decision, the

Tenth District Court of Appeals found that "the determination called for under R.C.

2907.05(C)(2)(a) does not involve the same type of'fact'that must be determined by the jury

underApprendi and Alleyne.° State v. North, 10th Dist. Franklin No. 13AP-110, 2013-Ohio-

4607, % 10. The North court went on to state, "the 'fact' to be determined is whether

corroborating evidence was introduced in the case. The volume of evidence introduced in a

case is not the type of 'fact' that, when combined with the 'core crime' of gross sexual

imposition * * * constitutes a'new aggravated crime."' Id. I disagree.

{T 261 It is true that the elements of gross sexual imposition do not change regardless

of whether there is corroborating evidence because the elements are listed in R.C.

2907.05(A). However, I would find that whether there is corroborating evidence is exactly the

type of fact that Apprendi and Alleyne anticipated as one that must be submitted to a trier of

fact because in the absence of a finding of corroborating evidence, the punishment for the

crime is less, and even includes the possibility of no prison time at all.3

3. Even if the trial court sentences the defendant to prison because that defendant did not successfully rebut the
presumption of a prison sentence, the defendant against whom no corroborating evidence was admitted could
possibly receive judicial release or some other benefits not afforded to those serving a mandatory prison term.
State v. Parsil, 6th Dist. Lucas No. L-13-1044, 2014-Ohio-1993.

-11-
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Ir^ is not Chan^y"d by the fact that lflhlerS pled g! tilty to his Cr:meS, thus

admitting full criminal culpability. While it is true that Ahlers has admitted to the crime as

charged by the state and was informed that his sentence would be mandatory before he

changed his plea, Ahlers did not plead guilty to the existence of corroborating evidence. Nor

was Alhlers advised that corroborating evidence would be introduced into the case at a later

hearing. The information charging the crimes against Ahlers did not "charge" corroborating

evidence, as would be the case with a gun specification. In fact, the trial court never made a

finding that there was corroborating evidence at sentencing or in its judgment entry of

conviction. We are left with circumstances wherein the offender was not charged with

corroborating evidence, no finding was made that corroborating evidence existed, and no

guilty plea was made to the existence of corroborating evidence.

{¶ 28} While it may be true that there is either corroborating evidence or there is not,

the Sixth Amendment's requirement that criminal defendants have their guilt determined by a

trier of fact applies to situations where the existence of those facts change the punishment to

which the offender is to be subjected.4 As recognized by the North court, federal courts have

applied Alleyne since its release. While the Tenth District found these federal cases

distinguishable, I believe these cases to be instructive because they are similar to the case at

bar. In Alleyne, the fact in question was specific to brandishing firearms. Either the

defendant brandished a firearm or he did not. In United States v. Donovan, 539 Fed Appx

648 (6th Cir.2013), the fact in question was specific to discharging a firearm. Either the

defendant discharged a firearm or he did not. In United States v. Claybrooks, 729 F.3d 699

(7th Cir.2013), the question involved the quantity of drugs possessed by the defendant.

Either the defendant possessed a certain amount of drugs or he did not.

4, t am also compelled to point out that there is no requirement that the "corroborating evidence" be reliable or
trustworthy. The issue of whether evidence is truly corroborating or not should be determined by a trier of fact.

-12-
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o ^^y^$111 29} However, in each of these cases, the facts were found to be elements of the

offense rather than mere sentencing factors because whether or not the defendant was

subject to those facts changed the sentence and aggravated it in some way. This was true,

despite the fact that it would seem straight forward for the trial court to make a determination

of whether the fact in question applied or not. The same situation applies to the case sub

judice. Although the trial court could seemingly make a simple determination as to whether

there was some evidence other than the victim's statement in any given case, this fact should

be submitted to the trier of fact pursuant to the Sixth Amendment.

{¶ 30} I would also find that the statute is unconstitutional because there is no rational

basis for statutorily requiring two defendants to be treated differently who have the same

culpability and were convicted of the same offense of gross sexual imposition. Once the

defendant is convicted, i.e., once the trier of fact has found beyond a reasonable doubt that

the defendant unlawfully had sexual contact with a child under 13 years of age, the "volume of

evidence" against that defendant is meaningless as it applies to sentencing. Although the

North court reasoned corroborating evidence is merely akin to recognizing that a higher

"volume of evidence" exists in a case, I would find that such reliance on volume of evidence

has no place in criminal law jurisprudence.5

{¶ 31} Equal protection requires that individuals be treated in a manner similar to

others in like circumstances. McCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-

6505, ¶ 6. Rational-basis scrutiny applies when the statute does not involve a suspect class

or a fundamental right, and such statute will be held constitutional "if it bears a rational

relationship to a legitimate governmental interest." State v. Peoples, 102 Ohio St.3d 460,

5. In fact, jury instructions have included admonitions warning the jury to rely upon the qualityof evidence, rather
than the qerantity. One credible witness can overcome a plethora of other evidence, and convictions based upon
one piece of evidence are convictions nonetheless so long as that one piece of evidence has established the
elements of a crime beyond a reasonable doubt.
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2004-Ohio-3923, ¶ 7, in appiyina this standard, the Ohio Supreme Court has stated that

classifications "are invalid only if they bear no relation to the state's goals and no ground can

be conceived to justify them." fd.

{¶ 32} As noted by the majority, the purpose of the statute is to require a prison

sentence when the defendant has committed gross sexual imposition against a child younger

than 13 when that conviction is because of "more than a single piece of evidence." I have

trouble seeing how the government has a legitimate interest in sentencing a convicted sex

offender to a mandatory prison term only when there are two pieces of evidence, rather than

just one. As stated by the Ohio Supreme Court, "the overriding purposes of felony sentencing

are to protect the public from future crime by the offender and others and to punish the

offender." Peoples at ¶ 8, citing R.C. 2929.11(A). If this is truly the purpose of felony

sentencing, I do not believe that permitting a convicted sex offender who was found guilty of

his crimes the chance to overcome the presumption of a prison sentence is rational simply

because there was no duplication of evidence.6 Again, either the trier of fact found the

defendant guilty, or it did not. Either the trier of fact found the victim's testimony credible, or it

did not.

{¶ 33} R.C. 2907.05(C)(2)(a) places an unlawful emphasis on the volume of evidence

presented by the state against the defendant. The statute literally provides that a convicted

sex offender can avoid a prison sentence, so long as the only evidence admitted against him

was the victim's own testimony. On the other hand, the prison sentence is mandatory so long

as the state presents any piece of evidence, other than the victim's testimony, against the

6. This "corroborating evidence" can simply be a duplication of evidence, i.e., the defendant pleads guilty, admits
to the crime, and the state introduces evidence that he did so twice, once before the court by his guilty plea and
another time when he was initially confronted with the accusations.
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defendant.7

{¶ 34} Criminal sentences should be proportionate to "personal culpability of the

criminal offender,° Tison v. Arizona, 481 U.S. 137, 107 S.Ct. 1676 (1987), i=or this reason,

Ohio sentencing courts are required to consider the purposes and principles of sentencing,

as weli as recidivism factors, and to sentence the defendant accordingly. R.C. 2929.11, as

discussed above, provides that the two purposes of felony sentencing are to protect the

public from future crime by the offender and others and to punish the offender. R.C. 2929.11

states, "to achieve those purposes, the sentencing court shall consider the need for

incapacitating the offender, deterring the offender and others from future crime, rehabilitating

the offender, and making restitution to the victim of the offense, the public, or both." The

statute, however, does not direct a court to punish based upon the volume of evidence the

state offered against the offender.

{¶ 35} R.C. 2929.12 directs a sentencing court to consider specific factors to

determine the proper sentence based upon the purposes and principles of sentencing as well

as any recidivism factors. In adhering to this statute, the sentencing court is directed to

consider certain factors, some of which are specific to the seriousness of the conduct,

including: the victim's physical, mental, or financial injuries because of the crimes against

them; whether the crime related to an offender's public office or position of trust in the

community; whether the offender's relationship with the victim facilitated the offense; or

whether the offender was motivated by prejudice when committing the crime.

{¶ 36} R.C. 2929.12(C) also directs a court to consider certain factors regarding the

7. As I previously noted, the statute does not require that the corroborating evidence be reviewed for its
reliability. There is no rational basis for punishing a defendant by virtue of somewhat fiimsy or circumstantial
evidence differently from a defendant who was convicted based upon the testimony of one reliable and
compelling victim. As this court has stated, "courts have consistently held that the testimony of the victim, if
beieved, is sufficient to support a conviction, even without further corroboration." State v, Hernandez, 12th Dist.
Warren No. CA2010-10-098, 2011-Ohio-3765, 140.
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offender, the offense, or the vir_tim, that would normally indicate that the offender's conduct is

less serious than conduct normally constituting the offense. These factors include: whether

the victim induced or facilitated the offense; whether the offender was provoked; whether the

offender did not cause or expect to cause physical harm; or whether there are grounds that

are not enough to constitute a defense but nonetheless offer grounds to mitigate the

offender's conduct.

{¶ 37} R.C. 2929.12(D) and (E) also set forth several recidivism factors, including

whether: the offender was subject to community control at the time he committed the crime;

the offender had previously been adjudicated a delinquent child or had a history of criminal

convictions; the offender has r7ot responded favorably to sanctions previously imposed for

criminal convictions; the offender has demonstrated a pattern of drug or alcohol abuse that is

related to the offense or has refused treatment; the offender shows remorse or not.

{¶ 38} Despite codifying multiple factors that a trial court shall consider when

determining a sentence, nowhere in R.C. 2929.11 or 2929.12 does the Legislature ask the

trial court to consider the volume of evidence presented against the offender. The volume of

evidence is not stated or inferred within the purposes and principles of sentencing, nor is it

stated or inferred within the factors a trial court is to consider when sentencing a defendant.

The volume of evidence is neither a mitigating nor aggravating factor to be considered by the

sentencing court, and any consideration of such when sentencing is contrary to Ohio's

statutory scheme. The Legislature has codified that criminal offenders should be subject to a

sentence based on the purposes and principles of sentencing, as well as recidivism factors,

none of which hinge upon the volume of evidence. The Ohio General Assembly has tread

down a slippery slope by impermissibly codifying the concept of residual doubt though R.C.

2907.05(C)(2)(a).

{¶ 39} "Residual doubt has been described as a lingering uncertainty about facts, a
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state of mind that exists somewhere between 'beyond a reasonable doubt' and 'absolute

certainty.'° State v. McGuire, 80 Ohio St.3d 390, 402 (1997). While the term is most often

used in connection with mitigation arguments offered in federal courts against imposition of

the death penalty, I find the term analogous to the concept that the Ohio Legislature

attempted to codify within R.C. 2907.05(C)(2)(a).

}¶ 40} I believe the Legislature was attempting to give trial courts an ability to avoid

imposition of a prison sentence in cases where the trial court had lingering doubts as to

whether the defendant truly had unlawful sexual contact with a child because of doubts as to

the credibility of the victim's testimony. Ohio courts no longer consider residual doubt as a

mitigating factor in death penalty cases because "our system requires that the prosecution

prove all elements of a crime beyond a reasonable doubt. Therefore, it is illogical to find that

the defendant is guilty beyond a reasonable doubt, yet then doubt the certainty of the guilty

verdict by recommending mercy in case a mistake has occurred." McGuire, 80 Ohio St.3d at

403. I believethe same principle applies to the case at bar.

}¶ 41} There is no provision within Ohio's criminal statutes that provide for convictions

only upon a certain volume of evidence, nor do I believe there should be any sentencing

statutes that provide different sentences based upon the volume of evidence or the number

of witnesses presented against the defendant. There is no such thing as being a "little guilty"

.or "sorta convicted." Yet, R.C. 2907.05(C)(2)(a) punishes two people convicted of the same

crime differently without a rational basis to do so.$

{¶ 42} Based on either the Sixth Amendment issue, or because of equal protection

problems, I would find that R.C. 2907.05(C)(2)(a) is unconstitutional. I believe that the

8. This is especially true where the defendant who cooperates with police by giving a statement is treated more
harshly than one who does not cooperate, does not admit his guilt, or refuses to accept responsibility for his
actions. Some sexual offenders immediately admit their culpability because they are remorseful and desire to
mitigate the impact of their crime upon the victim. There is no rational basis for treating this offender who has
remorse more harshly than an offender who has no remorse.

-17-
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Legislature needs to decide whether it inrant_c a mandatonr sentence for all defPnriant-q

convicted of gross sexual imposition, or whether all defendants convicted of gross sexual

imposition have the same opportunity to overcome a presumptive prison sentence. At the

very least; the trier of fact should make a finding regarding corroborating evidence, as

whether corroborating evidence exists in a case is an element of that offense. For these

reasons, I respectfully dissent from the majority opinion.
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