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Proposed Intervenors David B. Niederst, Michael D. Niederst, Niederst

Management, Ltd., Niederst Management Group, Ltd., Niederst Management

Group II, Ltd., Niederst Management Group III, Ltd., Niederst Management Group

IV, Ltd., Henninger Apartments, LLC, Niederst Olde River Yacht Club, LLC,

Niederst Wyoga Lake, LLC, Niederst Richmond Park, LLC, Niederst Blossom

Village, LLC, Frv-Elyria, LLC, Evergreen Residential Partners, LLC, Niederst

Parma Woods Apartments, LLC, Sunset Townhouses, LLC, Niederst Bent Tree,

LLC, Niederst Indian Hills, LLC, Niederst Erie Shore, LLC, 12834-12836 State Rd,

LI.C, Niederst Lake Park Towers, LLC, Niederst Richmond Hills, LLC, Niederst

Forest Ridge, LLC, Westbury Holdings, LLC, and 9800 Tower, LLC (collectively, the

"Niederst Parties"), by and through counsel, hereby file this Motion to Strike

Relator Bernard Niederst's ("Relator") Motion to Strike Proposed Intervenors'

Motion for Judgment on the Pleadings (the "Motion").

The Niederst Parties respectfully request that the Relator's Motion be

stricken pursuant to S.Ct.Prac.R. 3.11(D)(2), or alternatively, impose a new

deadline for filing a responsive document, since service of process of the Relator's

Motion was improper and caused adversity to the Niederst Parties.

II. RELEVANT FACTS

The complicated factual and procedural background of this action is fully set

out in the Niederst Parties' Motion for Judgment on the Pleadings.

On October 8, 2014, the Niederst Parties filed a Motion for Judgment on the

Pleadings. Relator subsequently filed a Motion to Strike Proposed Intervenors'
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Motion for Judgment on the Pleadings on October 17, 2014. Relator sent the Motion

to the Ohio Supreme Court via Federal Express on October 16, 2014 in order to

ensure that it would arrive the next day. A copy of the service letter and Motion

sent to the Niederst Parties is attached as Exhibit 1.. In contrast, Relator elected to

send the service copy of the Motion to the Niederst Parties via regular U.S. mail.

Exh. 1. Accordingly, the Niederst Parties did not receive notice of Relator's Motion

until October 20, 2014-three (3) days after the Motion was filed.

III. LAW AND ARGUMENT

Pursuant to S.Ct.Prac.R. 3.11(D)(2), the Supreme Court has the discretion to

strike a document, or alternatively, impose a new deadline for filing a responsive

document, if it determines that service was improper and had an adverse affect on

the moving party. See State ex rel. Monroe v. Mahoning County Bd. of Elections, 137

Ohio St.2d 62, 2013-Ohio-4490, 997 N.E.2d 524, ¶16-18.

Service of Relator's Motion on the Niederst Parties was improper. Relator

intentionally elected to use two different forms of service-of varying speed-in

order to prejudice and adversely affect the Niederst Parties' ability to respond to the

Motion. Relator filed the Motion with this Court via Federal Express on the same

day that he elected to use regular U.S. mail to serve the Niederst Parties and

Respondent. Accordingly, this Court received the Motion on October 17, 2014, and

the Niederst Parties did not receive the Motion until three (3) days later on October

20, 2014.
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As a result of Relator's intentional act, the Niederst Parties were adversely

affected because the short window to respond to the Motion-ten (10) days-was

curtailed even further to a mere five (5) business days. Moreover, this action was

taken by the Relator in the hopes that the Niederst Parties would miss the filing

deadline for a response. Unfortunately, the Niederst Parties did, indeed, miss the

filing deadline, which could adversely impact their case before this Court. As a

result, this Court should grant the Niederst Parties' Motion to Strike, or

alternatively, impose a new deadline for filing a responsive document.

IV. CONCLUSION

For the above-referenced reasons, this Court should grant the Niederst

Parties' Motion to Strike, and accordingly, hold stricken Relator's Motion to Strike

Proposed Intervenors' Motion for Judgment on the Pleadings. Alternatively, this

Court should impose a new filing deadline for a responsive document on this

matter.

Respectfully submitted,

`®-

By:
on J. Pinney (0072761), Counsel of Record

Justine Lara Konicki (0086277)
KOHRMAN JACKSON & KRANTZ PLL
One Cleveland Center - 20th Floor
1375 East Ninth Street
Cleveland, Ohio 44114

Counsel for the Niederst Parties
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CERTIFICATE OF SERVICE

The undersigned counsel hereby certifies that on this 29th day of October, 2014, a
copy of the foregoing was sent via Federal Express, postage prepaid, to the
following:

Michael Stavnicky
T. Christopher O'Connell
Singerman, Mills, Desberg & Kauntz Co., L.P.A.
3333 Richmond Road, Suite 370
Beachwood, Ohio 44122

Counsel for Relator Bernard Niederst

Timothy McGinty
Charles Hannan
Justice Center Bld. Floor 8th and 9th
1200 Ontario Street
Cleveland, Ohio 44113

Counsel for Respondent Judge Richard McMonagle

A,

^ustL̂ EraKonicki
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