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ASSIGNMENTS OF ERROR

INFORMATION IN THE CUSTODY OF A BOARD OF HEALTH OR THE OHIO DEPARTMENT
OF HEALTH THAT EITHER IDENTIFIES AN INDIVIDUAL OR COULD BE USED TO
ASCERTAIN THAT INDIVIDUAL'S IDENTITY IS EXEMPT FROM DISCLOSURE UNDER
THE PUBLIC RECORDS ACT ABSENT THE INDIVIDUAL'S CONSENT.

FACTUAL SUMMARY

The Defendant/Appellant BOARD OF HEALTH OF CUYAHOGA COUNTY,
OHIO (“Appellant”) brought a declaratory judgment action against
Plaintiff/Appellant LIPSON O'SHEA LEGAL GROUP (“Appellee”) in
response tO‘Appellee’s‘R.C; §149.43 public records -request for
“documentation or information of all homes in 2008, 2009, 2010, and
2011 in Cuyahoga Couﬁtyfwhere a minor child.Was found to have elevated
blocod lead levels‘in excess of 10 mg/dcl.” Prior to providing any
records to Appellee, Appellant sought a legal determination of its
obligation to prdduce the records sought. During the case, Appellant
continued to refuse to provide any of the requested documents to
Appellee, but did file ‘a representative sample of the requested
documents under seal with thé Trial Court for its review.

On December 24, 2012 Appellant filed a motion for summary

judgment alleging that the requested records should not be produced



because Appellee’s recordS request was} (1) patently overbroad, (2)
the documents sbught Wefe ﬁot public records under R.C.‘149.43, and
(3) the documents Were exempt from disclosure pursuant to R.C.
149.43(A) (1) (v) and‘R.C. 3701.17;' Appelleé filed an oppositicn to
Appellant’s summary judgmenttmotion and the Trial Court issued its
decision on March‘27,'2013.

Within that decision, the Trial Court rejected Appellant’s
first and second ‘arguments, bﬁt granted ‘summary' judgment for
Appellant on the‘grounds that fhe all of the requested documents were
exempt from diécloSuré‘ﬁursuant to R.C.‘§3701.17.

Appellee appealed‘this £ulin§‘to the Eight District Court of
Appeals, who rever$ed the Trial Court’s decision on December 26,
2013, holding;

After a de novo review of the sample documents, we
note that some of the documents, such as Letters of Notice
to the landlord property owner, do not on their face
contain "protected health information™ because they do not
describe a child’'s past, present, or future physical or
mental health status or condition, receipt of treatment
or care.

We agree with the BOH that the child data forms that
include a child's medical information are not subject to
disclosure, even-after redaction, because those forms, in
and of themselves, are "protected health information." But
we do not agree that the disclosure of (1) the property
owner's name and address, if the property owner is not the
parent/guardian of the affected child, and (2) the address
of the property, are sufficient to trigger the provision
in R.C. 3701.17(2) (2) (b) that prohibits disclosure if the
information could be used to reveal the affected child's
identity "if used with other information that is available
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to prediétable recipients of the information."

Therefore, the landlord property owner's name and
address and the property's address are subject to
disclosure. But any personal identifying information,
including, but not limited to, the affected child's and
parent/guardian's name, caregiver information, social
security. numbers, addresses, dates of birth, telephone
numbers, test,results, schools attended, sibling, and/or
parent/guardian employment information must be redacted.

. ARGUMENT

ASSIGNMENTS OF ERROR NO.1.

INFORMATION IN THE CUSTODY OF A BOARD OF HEALTH OR THE OHIO DEPARTMENT
OF HEALTH THAT EITHER IDENTIFIES AN INDIVIDUAL ' OR COULD BE USED TO
ASCERTAIN THAT INDIVIDUAL'S IDENTITY IS EXEMPT FROM DISCLOSURE UNDER
THE PUBLIC RECORDS ACT ABSENT THE INDIVIDUAL'S CONSENT.
A. GENERAL PUBLIC POLICY CONCERNING PUBLIC‘RECORDS REQUESTS

The fundamental policy of R.C. §149.43 is to promote open

government, not restrict it. State ex rel. Besser v. Ohio State Univ.

(2000), 89 Ohio St. 3d 396; 2000 Ohio 207, 732 N.E.2d 373. To that
extent, the OChioc:Supreme Couft has consistently held that records
of a public‘office belong to the people, not to the government
officials holding‘them. Accordingly, ﬁhe Ohio Public Records Act
{the “Act”) must be liberally interpreted in févor of disclosure,
and any doubt whether té disclose a record should be resolved by its

disclosure. See White v. Clinton Cty. Bd. Of Cmsrs. (1996}, 76 Ohio

St. 3d 416, 667 N.E.2d 1223; Dayton Newspapers, Inc. v. Dayton (1976),

45 Ohio St. 2d 107, 109, 341 N.E.2d 576 (quoting State ex rel.
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Patterson v. Ayers[1960], 171 Ohio St. 369, 171 N.E.2d 508 (1960);

State ex rel. Strotheré v. Wertheim.(1997), 80 Ohio St. 3d 155; State

ex rel. Warren Newspapers, Inc. v;‘HutSOn,(1994), 70 Chio St.3d 619,

621, 640 N.E.2d 174. State ex rel. The Miami Student v. Miami Univ.
(1997), 79 Ohio St. 3d 168, 171, 1997 Ohio 386, 680 N.E.2d 956; State

ex rel. Gannett Satellite Info. NetWork, Inc. v. Petro (1997), 80

Ohio St. 3d 261, 264, 1997 Ohio 319, 685 N.E.2d 1223; and State ex

rel. Cincinnati Enquirer v. Hamilton Cty. (1996), 75 Ohio St. 3d 374,
376, 1996 Ohio 214, 662 N.E.2d 334.
Further, any feadihg of the Act is to‘be done with an expansive

(Vvs. narrow) view“oﬁ‘What‘type‘ofudocuments‘are public records. See

Kish v. City of Akron (2006), 109 Ohio St. 3d. 162, wherein the Court
stated:

We previously have held that the General Assembly's use
of "includes" in R.C. 149.011(G) as a preface to the
definition of "records" is an indication of expansion
rather than constriction, restriction, or limitation and
that the statute's use of the phrase "any document” is one
encompassing all documents that fit within the statute's
definition, regardless of "form or characteristic." State
ex rel. Cincinnati Post v. Schweikert (1988), 38 Ohio St.3d
170, 172=173, 527 N.E.2d 1230. There can be no dispute that
there is great breadth in the definition of "records"” for
purposes here. Unless otherwise exempted or excepted,
almost all documents memorializing the activities of a
public office can satisfy the definition of "record."
State ex rel. Beacon Journal Publishing'Co. v. Bond, 98
Ohio St.3d 146, 2002.0Ohio 7117, 781 N.E.2d 180, P13.
Indeed, any'record,thateagovernment actor uses to document
the organization, policies, functions, decisions,
procedures,  operations, or other activities of a public
office can be classified reasonably as a record. See State
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ex rel. Mothers Against Drunk Drivers v. Gosser (1985),
20 Ohio St.3d 30, 33, 20 OBR 279, 485'N.E.2d 706. So can
any material upon_whlch.a public office could rely in such
determinations. State ex rel. Mazzaro v. Ferguson (1990)
49 Ohio St.3d 37, 40, 550 N.E.2d 464. The document need
not be in final form to meet the statutory definition of
"record." State ‘ex rel Cincinnati Enquirer, Div. of
Gannett Satellite Information Network, Inc. v. Dupuis, 98
Ohio sSt.3d 126, 2002 Ohio 7041, 781 N.E.2d 163, P20. See,
also, State ex rel. Calvary v. Upper Arllngton (2000)., 89
Ohio St.3d 229, 232, 2000 Ohio 142, 729 N.E.2d 1182.
(empha31s supplled) ' :

B. THE PURPOSE OF THE OHIO PUBLIC RECORDS ACT (R. C §149.43)
TheEOhlo Publlc.Racords‘Act‘mandates the release of state agency

records ia Orde?‘tp shédﬂiight5oh‘fhe‘staté”govérﬁﬁent's performance,

thereby ehablinéOhiocitizens»to underatahdzﬁétter the éperations

of their gbvernment, Saejstate ex rel. Strothers v. Wertheim, 80 Ohio

St. 3d 155, 684 N.E.2d 1239, 1997 WL 621509, *3 (Ohio 1997) Therefore,

inherent in Ohio's Public:Records Law is the public's right tomonitor

the conduct of government. State ex rel. McCleary v. Roberts, 88 Ohio
St. 3d 365, 369 (OhiO‘ZOOO).‘ Like our staté‘courts, the federal

courts have taken a s_unllar pOSlthl’l in Kallstrom v. City of Columbus,

136 F.3d 1055, 1064~ 1065 (6th Cir. Ohio'1998)'by stating:

" "One of the salutary purposes of the Public Records Law
is to ensure accountability of government to those being
governed"); cf. United States Dep't of Defense v. Federal
Labor Relations Auth., 510 U.S. 487, 495-97, 127 L. Ed.
2d 325, 114 s. Ct. 1006 (1994) (stating that the purpose
of the federal Freedom of Information Act, 5U.S.C. § 552,
is to "shed 1light on an agency's performance of its
statutory duties or otherwise let citizens know what their
government is up to" (quotation omitted) (alteration in
original)). In the judicial setting, courts have long
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recognized the'importahce of permitting public access to
judicial. records so that citizens may understand and
exercise oversight over the judicial system. See Nixon v.
Warner Communications, Inc., 435 U.S. 589, 597-98, 55 I,
Ed. 2d 570, 98 S. Ct. 1306 (1978); Video Software Dealers
Ass'nv. Orion Pictures Corp. (In re Orion Pictures Corp.),
21 F.3d 24, 26 (2d Cir. 1994); Littlejohn v. BIC Corp.,
851 F.2d 673, 678 (3d Cir. 1988). There is no reason why
public access to government agency records should be
considered any less important. ‘

Further, a persén‘may inspeét énd‘Copy‘a 'public record, ' as
defined in R.C. 149.43 {Aj, irrespective of his or her purpose for

doing so. State ex rel. Wilson-Simmons v. Lake.CEy. Sheriff's Dept.

(1998), 82 Ohio St.3df37; 40, see also, State ex rel. Fant v. Enright

(1993), 66 Ohio St.3d_1865 The pufpose behind a records request under

the Act is irrelevant. State ex rel. Consumer News Servs., Inc. v.

Worthington City Bd. of Edn., 97 Ohio St.3d 58, (2002).

C. GOVERNMENT AGENCIES HAVE‘A STATUTORY DUTY TO REDACT PROTECTED
INFORMATION AND THEN PRODUCE THE REDACTED RECORDS TO THE REQUESTING
PARTY. C ‘

In the event that documents requested under R.C. §149.43 contain
protected or exempt information, government agencies still have a

statutory duty to redact the protected information and then produce

the redacted records. This obligation is clearly set forth in State

ex rel. Master v. City of Cleveland, 76 Ohio St. 3d 340 (Ohio 15%96)
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where this COurt stated:H

"When a government body asserts that publlc records are
eycepted:ﬁxxndlsclosureeuuisuchwassertlonls challenged
the court must make an 1nd1v1dual scrutlny of the records
1n,questlon If the court ledS that these records contain
excepted. lnformatlon, thlS 1nformatlon must be redacted
and any remalnlng 1nrormatlon must be released "

Further,“R.C{a 149;43‘3(3) lfl) specifically describes the
redaction duties requiredrof publlc entities as follows;

Upon request ‘and subject to division (B) (8)  of this
section, all’ public’ records responsive to the request
shall Dbe promptly prepared and made available for
inspection to any person at ‘all reasonable times during
regular‘bu51ness hours . Subject to division (B) (8) of this
section, wupon request a public. office or person
responsible for publlc records shall make copies of the
requested public record available at cost and within a
reasonable period of time. If a public record contains
information that is exempt from the duty to permit public
inspection or to copy the public record, the public office
or the person responsible for the public record shall make
available all of the information within the public record
that 4is not exempt. When making that public record
available for public inspection or copying that public
record, the public office or the person responsible for
the public record 'shall notify the requester of any
redaction or make the redaction plainly visible. 1A
redaction shall be deemed a denial of a request to inspect
or copy the redacted information, except 1if federal or.
state law authorlzes or requlres a publlc offlce to make
the redactlon

Therefore, pursuant to State ex rel. v. City of Cleveland and
R.C. 149.43 (B). (1), government agencies have a duty to redact any
exempt or confidential information from its records and then produce

the redacted versions to the requesting party.
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D. APPELLANT MISINTERPRETS AND MISAPPLIES R.C. §3701. 17, AS MANY
OF THE DOCUMENTS SOUGHT BY APPELLEE DO NOT CONTAIN “PRO'I'ECTED HEALTH
INFORMATION'", THUS NO EXEMPTIONS TO PRODUCTION APPLY.

Appellant has‘erred:in its determination and argument that all
of the records sought contain “Protected Health Information” as
defined by R.C,e370l.17 (A)(2)} and thﬁs are exemptefronlproduction.
Appellant’s afgument“‘eemmitsf further error in  conducting an
irrelevant analy51s and‘appllcatlon of R.C. §3701. 17‘( ) (2) (a) & (b)
and further attemptlnq to apply R.C. 3701.17 (B}\&‘(C) to records
which do not. contain “Protected Health‘Information" in the first
place.

Appellee asserts that when conducting the legal analysis on this
issue, the first step begins with R.C. 149.43(A) (1) (v), which
provides as follows:

(1) "Public recordﬁ means records kept by .any public

office, including, but not limited to, state, county,

city, village, townshlp, and schodl district units, and
records.pertalnlng to the delivery of educational services

by an alternative school in this state kept by the

nonprofit or for- proflt entlty operating the alternative

school pursuant to section 3313.533 of the Revised Code.

"Public reCord" does not mean any of the following...:

(v) Records the release of which is prohibited by

state or federal law;

Next, the R.C. 149.43(A)(1)(v) exception leads generally to

R.C. §3701.l7, end speeifically,HR.C. §370l.17(A)(2), which defines

12



“Protected Health Information” for the purposes of that section.

R.C. 3701.17 (A)(2) states:

(2) "Protected health 1nformatlon" means information, in
any form, 1nclud1ng oral written, electronic, wvisual,
pictorial, or physical that describes an individual's
past, present, or future physical or mental health status

or condition, receipt of treatment or care, Or purchase

of health products, if either of the following applies:

{a) The 1nformatlon reveals the 1dent1ty of the
1nd1v1dual who 1s the sub]ect of .the information.

‘(b) The 1nformat1on could be used to reveal the
identity of the individual who is the subject ‘of the
information, either by using the 1nFormatlon,alone or with
other .information that 1is available  to predictable
recipients of the information.

Based on a plaln and unamblguous language of R.C. §3701.17
(A) (2), it appears that the statutory scheme sets forth a two part
test to determine whether a requested document contains "protected
health information." First, it must be determined whether the
content of the documents‘“deSCribe an individual‘s past, present,
or future physical or mental health status or condition, receipt of
treatment or care, oripurohase of health products.” If so, then
the second inquiry becomestwhether;

(a) “The ‘information‘ reveals - the identity of the
individual who is the subject of the information”

OR

(b) “The 1nformatlon could be used to reveal the identity
of the individual who is the subject of the information,
either by using the information alone or with other

13



information that is available to predictable recipients

of the information.”

If the information in the documents contain both "protected
health information" uﬁder“ R.C. 3701. 17 (A)(Z) and either R.C.
§3701.17 (A)(Z)(a) or (b ) also apply,‘then and only then, does R.C.
3701.17 (B) (the four express exceptlons) and R.C.‘370l.17 (C) apply
to govern/the release Qf\that‘?prOtected health information." 1If
the requested‘fdocumenté do net‘ contain  “protected health
information”, Appellee’dontends that R.C. §3701.17 is not applicable
to exempt the‘reCordsvfrOm,productiQn.

Additionaliy, Appellant, like the Trial Court, confuses the
applicability of R.C. §3701.17 (p),te documents subject to redaction
or documents which do not‘contain.any'“protecteclhealth.information."

R.C. 3701.17 (C). states;

“Informetien that does not identify an individual is not

protected health information and may be released in

summary, statistical, or aggregate form. .Information that

is in a summary, statistical, or aggregate form and that

does not 1dent1fy(an‘individual is a public record under

section 149.43 of’the‘RevisecPCode and, upon request, shall

be released by the director.”

Appellee interprets this statute, in the context of R.C.
§3701.17 as a whole, to mean that if a document contains “past,

present, or future physical or mental health status or condition,

receipt of treatment‘orvcare, or purchase of health products”, but

14



does not specifically identify the'assoeiatediindiVidual, then that
specific‘heal£hjinfo:metion er an;ﬁnknowﬁ individual(s) “may” be
released in eﬁmmefy;‘stetiStiCal,ofagéregate ferm. The basis for
this interpretation,is Appellee’swargument:that in order to even
come within the per&ieﬁjof R.C. §3701.17, e &ocument must first
contain “protected heelth information,"‘Appellants believe that the
state legislatﬁre did not intend for this statute to limit, nor does
it say, that any:end‘ali‘reeord reqeesfs upon the Health Dept. are
to bereleased,oniy inl“summary, stetistical, or aggregate form.”
Appellee’s inteféretefioﬁ is furthef supported by the language in
R.C. §370lti§:(C), whieh etetes,“may'bereleased” (as opposed to
“shall” or‘"muét”),iand R;é. §3701.17 (D),,which,étates;

...If thié‘infbimation has beeﬁ‘réleaSed fo you in other

than a summary, statistical, or aggregate form, you shall

make no further disclosure of this information without the

specific, written, and informed release of the individual

to whom it pertains, or as otherwise permitted by state
law... '

Based on what is e%pressly contained in R.C. §3701.17 (C) & (D),
the legislature has already acknowledged that at least some documents
can and will be released in theirvoriginal form, and it is not
expressly required.to be iny‘in “Summary,‘staﬁistical, or aggregate
form.” To interpret‘this stetute es Appellant suggests would mean
that the Healtthep£;‘wouia be‘limited to releasing any type of

document or information,‘whether'they‘contain protected health

15



information er not, only'inﬁsummary, statistical, or aggregate form.
Appellee argues that Appellant’s interpretation and blanket
limitation is contrary to the express language of the statutory
scheme, directly centradicts and ,renders‘ R.C. §3701.17 (D)
superfluous,‘ and.would.be lead to an absurd’and.unreasonable result
which severely:limits the qplrlt and policy objectlves of R.C.

§149.43, See State ex: rel Astl v. Ohio Dept.»of Youth Servs. 107

Ohio St,‘3d. 262 (2005)(Courts must construe statutes to avoid
unreasonabieyor absurd results).

Appellee ‘maintains that if. a document dees not contain
“protected health ihformation", then‘R.C. 3701.17 becomes wholly
irrelevant and inapplicable to exempt the‘record’from production

under R.C. 149.43,

E. THE DOCUMENTS AND INFORMATION REQUESTED BY APPELLEE DO NOT CONTAIN
PROTECTED HEALTH INFORMATION

Addressing‘the specific documents at issue in this case, within
the representative sample of documents submitted by Appellant under
seal to the Trial Court, there are a number\of documents which do
not contain any medical or health‘reiated information whatsoever.

Among those documents are the lead hazard violation notices,

16



risk—assesSment reports, 'Health Dépt. ‘correspondenoe with
landlords,‘an&‘leadjabétement certifications.‘ In fact, these
specific‘documents only déscribe conditions concerning the real
property, such as whetner it contains iead_paint hazards or not. Most
importantly,‘tnesé‘documents say nothing of the health status of any
individual, nor do they identify anyone but the landlord.
Referring back to the statutory two part test of R.C. §3701.17
(A)(Z), the first tas& is to determine whether a particular document

contains "proteoted‘health information." In doing so, State ex rel.

Cincinnati Enquirer v. Daniels,lOSOhioSt.fﬁi518(OhioZOO6)offers
considerabio guidance with a similar “health information” analysis
of the exaotlénme doonments at issue here. in this case, the Court
analyzed a éimilér‘statute kFedeial HIPAA law) defining “health
information" andwietermined.that certain_health.department documents
did not contain protected information and thus had to be produced
pursuant to R.C. §149.43.

State ex rel. Cincinnati held as follows:

Section 160.103, Title 45, C.F.R. defines "health
information” to include information created by a public
health authority that relates to the past, present, or
future physical condition of an individual.

Further, the lead-citation notices issued by the
health department reveal that they are intended to advise
the owners of real estate about results of department
investigations and to apprise them of violations relating
to lead hazards; the report . identifies existing and
potential lead hazards on the exterior and interior of the
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property, detalls the tests performed on the property and
the results of those tests, explains the abatement
measures required, provides advice about options to
correct the problem, and mandates reporting of abatement
measures, 1nclud1ng the name of the abatement contractor,
the abatement method, and the date of expected abatement
completion: Nothlng contained in these reports identifies
by  name, .age, ' birth date, social security number,
telephone . number, family information, photograph, or
other identifier any specific individual or details any
specific: medlcal examination, assessment, diagnosis, or
treatment of any medical condition. There is a mere
nondescript reference to "a" child with "an" elevated lead
level

Thus, the facts here are in. sharp contrast with those
in our decrslon in State ex rel. McCleary v. Roberts
(2000), 88 Ohio St.3d 365, 2000 Ohio 345, 725 N.E.2d 1144,
for example, where the city database at issue contained
specific identifiable information, . including names,
addresses, . phone numbers, family information,
photographs,‘and“medical information of children, that we
determined was exempt from ptblic‘diSClOSure, we held
there that the information did not constitute a public
record because it did not document the operation of an
office. Here, while we concern ourselves with the question
of whether the lead citations contain "protected health
informatioh,"'and therefore face a different issue from
that confronted in McCleary, we nonetheless recognize that
none of the specific identifiable information referred to
in McCleary is part of the information contained in the
lead-citation notices or risk-assessment reports prepared
by the health department and requested by the Enquirer in
this case.

The prohibition against disclosure contained in the
HIPAA privacy rule refers to the release of otherwise
protected health information. It provides: "A covered
entity may - not wuse or disclose ' protected health
information, except as permitted or regquired by thlS
subpart.or by subpart C of part 160 of this subchapter.’
Section 164.502(a), Title 45, C.F.R. After careful review
of the record, we have concluded that the
lead-risk-assessment reports and the lead citations do not
contain’ protected health information and therefore are
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subject to release, as they are not profected.by the HIPAA
privacy. rule.

In this case, the R.C. 3701.17 (A)(2) definition of “protected
health information” is very similar to the Section 160.103, Title

45, C.F.R. definition of "health information" in the Federal HIPAA

law. Further? theOsame:doCuments soughf in State ex rel. Cincinnati
were sougﬁt‘by Appéllee in thié case. ‘éased on this precedent, and
the Apﬁeliété Court?s‘0wn dé hovd analysis éf‘the contents‘of the
leadlnazard'ViolatiQnOnotiéés,risk~assessment’repo:ts,vHealth_Dept.
correspondéhcewith iandlérdéf‘énd iéad ébatement éertifications,
it should be éleary that vt;hese dbcuﬁients do not ‘containvany inforrﬁation
“that describés aﬁvihdividuaifs'past,‘présehty or future physical
or mental‘health'stétus ortcondition, receipt of treatment or care,
or purchase of héaith products.” R.C. 3701.17 (A)(2), supra.

Thefefore,‘iffany‘documents whiéh are‘foﬁnd not teo contain any
“protected.heaith inforhatién”,‘then noOﬁurther analysis under R.C.
3701.17 (A)}(B),’ot (C) is‘requiredAand the documents are not exempt
from ﬁroductidﬁ‘under R:C. 3701.17 (B)\and R.C.‘l49.43kA)(1)(V).
F. APPELLANT’ S BRIEF U'NTIMELY RAISES NEW ARGUMENTS NOT MADE TO EITHER
THE TRIAL COURT OR APPELLATE COURT THUS THEY SHOULD BE STRICKEN FROM
CONSIDERATION HERE.

Appellant has argued; for the very first time in its brief to

this Court, that production of the requested records would violate
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constitutlonad;privacy rights Of'children. ‘Aslthe record indicates,
Appellant hasﬁnot‘raised‘any issues orﬁarguments concerning rights
to prlvacy or rlghts to personal securlty under the Fourteenth
Amendment to the UnltedAStates Constltutlon.to either the Trial Court
or the Court¢of Appeals, thus these‘arguments‘have been waived and

should not be consrdered for the flrst tlme here

As explalned 1n State . Awan, 2z Oth St 3d 120, 123 (Chio
1986) :

The general”rulelis'that 'an appellate court w1ll not
consider: any: error: which counsel: for a party complaining
of the trial court's judgment could have called but did
not call. to the trial court’'s attentlon.at a time when such
error could have been avoided or corrected by thei trial
court." State v. Chllds (1968), 14 OhloEH: 2d 56 [43 0.0.24d
11971, paragraph three ‘0f the 'syllabus; State v. Glaros
(1960), 170 Ohio St. 471 [11 0.0.2d 21 5], paragraph one
of the syllabus; State v. Lancaster (1971), 25 Ohio st.
2d 83 {54 0.0.2d 2227, raragraph cne of the syllabus; State
v. Williams (1977), 51 Ohio St. 2d 112, 117 [5 0.0.3d 98].
Likewise, "[c]lonstitutional rights may be lost as finally
as any others by a failure to assert them at the proper
time."™ State v. Childs, supra, at 62, c1t1ng State v. Davis
(1564), 1 Chio St. 2d 28 [30 0.0.2d 16]; State, ex rel.
Specht, v. Bd. of Edn. (1981), 66 Ohio St. 2d 178, 182 [20
0.0.3d 191], citing Clarington v. Althar (1930), 122 Ohio
St. 608, and Toledo v. Gfell (1958), 107 Ohio App. 93, 95
[7 0.0.2d .437].: Accordingly, the question of the
constitutionality of a statute: must generally be raised
at the first opportunity and, in a criminal prosecution,
this means in the trial court. See State v. Woodards
(1966),.6 tho St. 2d 14, [35 0.0.2d 8]. This rule applies
both . to appellant's claim that the statute 1is
unconstitutionally vague on its face and to his claim that
the trial court interpreted the statute in such a way as
to render the statute unconstitutionally vague. Both
claims were apparent but yet not made‘at the trial court
level.
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Appellate courts are not‘obllgated to search the record or
formulate legal arguments on: behalf ~of the parties, because
"appellate‘courts do‘notislt as selffdirectedlaoards of legal inquiry
and researcu; ‘butm;[preSide] feasentially‘ as arbiters of ‘legal
questlone presented and argued by the partles before them '" State
v. Bodyke, 126 Onlo St 3d 266,‘4010 Oth 2424 933 N.E.Zd 753, 9 78.
Justice 1is far better‘served when it,has,the behefit of briefing,
arguing,‘fand” lower‘ court cthideratlon before making' a vfinal

determination. Slzemore V. Smlth 6 Ohio St.3d 330 333, 6 Ohio B.

387, 453 N.E.2d 632 (1983).

Recently this Court in~State‘v; Quartermaﬁ:u2014—0hio—4034 P19

(Ohio Sept.‘23, 2014) applled the prwnclples described above and
declined to entertain constltutlonal arguments made on appeal which
were not ralsed‘at the trial‘oourt level. AS‘the Appellant has not
made auy conStitutloual'arguﬁents, either atgthe‘trial court or the
appellate level, these arguments should; be ‘rejected. as waived

pursuant to the principles of appellate consideration.stated.in State

v. Awan and State v. Quarterman, supra{

| CONCLUSION
For the foregoing‘reasons, Appellee argues that this Court

should uphold the Court of Appeals ruling in its entirety.
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