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THIS IS A CASE OF PUBLIC AND GREAT GENERAL INTEREST

This case, involving the interpretation of a form oil and gas lease at a time of

unprecedented expansion of natural gas development in Ohio, affects landowners across

the state. Granting summary judgment to Appellant-landowners, the trial court (1) found

the lease void as against public policy because it can be extended in perpetuity with no

development, and (2) certified a statewide, Civ.R. 23(B)(2) class of all Ohio landowners

whose lands are encumbered by that lease but on which no drilling has begun. Importing

terms from other leases and from "established oil and gas jurisprudence," notwithstanding

contrary language in the lease itself, the Court of Appeals held that the lease is not a

perpetual, no-term lease, and reversed the determination that the lease is void. The

appellate court upheld the class action certification.

The lease is filled with abstruse terminology and outdated legal jargon, with no

headings to signal important provisions or aid in deciphering the arcane language. With its

most onerous provisions lurking amid seemingly innocuous boilerplate, the lease cedes

almost total, potentially perpetual control of the landowner's oil and gas reserves to the

lessee. The lease purportedly requires the lessee to drill a well within a short period after

execution of the lease-typically, twelve months, handwritten on the preprinted lease at the

time of execution-but in the same sentence, the boilerplate indicates that drilling may be

postponed from year to year by payment of minimal, annual "delay rentals" of a few dollars

per acre, "until commencement of a well." The lease does not specify when, if ever, a well

must be "commenced," nor does the lease limit the amount of time the lessee may defer

drilling by paying delay rentals.

The Court of Appeals concluded that the lease contains a ten-year "primary term"
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during which a well must be drilled and production begun, followed by an indefinite

"secondary term," extending as long as oil or gas is produced or is capable of being

produced from a well on the premises. However, "primary term" appears nowhere in the

lease at issue. Moreover, the lease does not require that a well be drilled to trigger the

indefinite secondary term: all that is required is that oil or gas be "capable of being

produced on the premises in paying quantities, in the judgment of the lessee." In

interpreting that phrase, the Court of Appeals applied case law construing leases with an

explicit requirement that oil or gas actually be found or produced on the premises.

In support of its determination that the lease is not perpetual, the appellate court

opined that delay rentals apply only during the "primary term," again based on case law

examining other, different leases. Restricting delay rental extensions to the primary term

may be traditional, but that limitation is not universal, and appears nowhere in the lease

herein. See Beaverkettle Farms, Ltd. v. Chesapeake Appalachia, LLC, N.D. Ohio No.

4:11CV02631, 2013 U.S. Dist. LEXIS 124509, *39 (Aug. 20, 2013) (refusing to define

"delay rental" as a matter of law in accordance with "tradition"); Cameron v. Hess Corp.,

S.D. Ohio No. 2:12-CV-00168, 2014 U.S. Dist. LEXIS 13080, *6 (Feb. 3, 2014) (noting that

the lease explicitly allows one delay rental payment during the secondary term).

The Court of Appeals' importation of terms and definitions from case law examining

other leases is antithetical to the mandate in Harris v. Ohio Oil Co., 57 Ohio St. 118, 129,

48 N.E. 502 (1897), that an oil and gas lease be interpreted according to the terms of the

written instrument, because law applicable to one form of lease generally is not applicable

to a different form. Moreover, the appellate court's imposition of terms from case law

addressing other leases in orderto resolve ambiguities in favor of the lessee who produced
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the lease is contrary to the rules of contract construction. If the lease is construed in favor

of its proponent, the landowner "may ultimately forfeit far more than he or she reasonably

contemplated" when the lease was signed. Doe v. Ronan, 127 Ohio St.3d 188, 2010-Ohio-

5072, 937 N.E.2d 556, ¶49. That is precisely what happened to the landowners herein.

Equally troublesome is the appellate court's determination that lonno v. Glen-Gery

Corp., 2 Ohio St.3d 131, 443 N.E.2d 504 (1983), does not apply to this case. In lonno, the

Court held that long-term mineral leases under which there is no development inhibit the

exploitation of mineral resources and are thus against public policy. Id. at 134. To defer

development, the lonno lessee paid an annual advance "minimum rent or royalty," credited

against future royalties, while the lessee herein pays "delay rentals" that are not similarly

credited. In lonno, this Court noted that the real consideration for a mineral lease is the

expected return derived from mining, and stated that the payment of rent or royalties is not

a substitute for development. lonno at 133. The real consideration for the leases in the

instant case was also royalties from oil and gas, and not minimal rentals of a few dollars

per acre, but the Court of Appeals held that because the "delay rentals" herein were not

offset against future royalties, those delay rentals were a substitute for drilling.

A mineral lease includes an implied covenant to reasonably develop the land in the

absence of "express provisions to the contrary." lonno at 132. The covenant arises where

(1) a lease contains no specific reference to the timeliness of development, and (2) the

lease "contains no express disclaimer of the covenant to develop within a reasonable time."

Id. at 133. Although the lease herein purports to establish a timetable for development, that

timetable is illusory: it can be circumvented indefinitely by the continued payment of delay
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rentals "until commencement of a well," or by the lessee's subjective determination that oil

or gas is capable of being produced "on the premises" in paying quantities. The lease

contains a general waiver of all implied covenants, but makes no reference to the covenant

to develop the land. Focusing more on form than substance, the Court of Appeals

concluded that no implied covenant to develop the land applies to the lease herein.

In light of lonno and in view of the explosion in both natural gas development and

the immense profits that can now be generated from "fracking," the applicability of the law

established in lonno is a matter of public and great general interest. (1) Does lonno apply

where a lease purports to establish a fixed term, if that term can be extended in perpetuity

with no development like the lease in lonno? (2) Is a general waiver of all implied

covenants sufficient to waive the covenant to reasonably develop the land? (3) Where

minimal "delay rental" payments are not offset against anticipated future royalties, are

those payments a substitute for development unlike the advance royalties in lonno?

Finally, after the trial court had declared the lease void, the appellate court

retroactively tolled the leases of all class members, without notice of this litigation. The

tolling order is the subject of an action in mandamus and prohibition pending in this Court,

State ex rel. Claugus Family Farm, L.P. v. Seventh District Court of Appeals, No. 2014-

0423. However, while Claugus focuses largely on due process and the effects of tolling on

absent class members, this appeal addresses the propriety of tolling a lease after it has

been declared void, and equitable issues arising from the lessee's lack of diligence in

seeking to toll the leases.

The form lease herein served to hoodwink landowners into transferring their mineral

4



rights to a "developer" whose main objective was not development, but speculation: rather

than drill for oil and gas for the mutual benefit of lessor and lessee, the lessee sold the

landowners' mineral rights for an astronomical profit. After signing the leases, surrendering

all mineral rights to the lessee, the landowners received no benefit from either oil and gas

development or the windfall reaped by the lessee upon the sale of those rights. Allowing

this lease to stand may encourage some oil and gas companies to embed loopholes and

obscure terms of art in deceptive but seemingly reasonable leases, at the expense of Ohio

landowners who may unwittingly sign away the most valuable property they will ever own.

STATEMENT OF THE FACTS AND OF THE CASE

A. Underlying Facts and Procedural History

Appellants Larry A. and Lori Hustack, Lawrence and Michelle Hubbard, and David

Majors own separate parcels of real estate in Monroe County. Between 2003 and 2008,

they or their predecessors entered into oil and gas leases with Appellee Beck Energy

Corporation (Beck) as lessee. The leases (hereinafter, "Lease(s)"), designated "Form G&T

(83)," are virtually identical, preprinted form leases with blank lines for the lessors' names,

addresses, date, description of the leasehold, the period during which a well was to be

commenced unless a delay rental was paid, and the amount of the delay rental.

Appellants instituted this action on September 14, 2011, seeking (1) a declaratory

judgment (a) that the Leases are void as against public policy as perpetual leases under

which no development is required, and (b) that the Leases have been forfeited as a result

of Beck's breach of the implied covenant to develop the land; and (2) judgment quieting

title to their land. On September 29 and 30, Appellants amended their complaint to assert
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a class action on behalf of over 200 Monroe County landowners whose lands were subject

to Form G&T (83) Leases, but on which no development had taken place.'

On November 30, 2011, Beck moved to dismiss, asserting that Appellants had not

complied with a requirement in the Lease that Beck be given notice and time to cure any

alleged breach. On December 20, 2011, Beck assigned the "deep rights," below 3,860 feet,

to XTO Energy, Inc. (XTO) for $84,000,000.00. Beck retained a royalty interest in the

Leases, and agreed to "warrant and defend" title against any claims arising "by, through,

or under" Beck.

On February 16, 2012, Appellants moved for summary judgment. On July 19,

Appellants filed a motion for class action certification. On July 31, 2012, the trial court

entered judgment granting Appellants' motion for summary judgment and denying Beck's

motion to dismiss. Beck appealed this judgment in case no. 12 MO 6.

On September 7, 2012, XTO moved for leave to intervene. The trial court denied

XTO's motion on February 8, 2013; XTO appealed that ruling in case no. 13 MO 2.

On October 1, 2012, Beck moved to toll Appellants' leases. On February 8, 2013,

the trial court certified the case as a class action. Beck appealed this judgment in case no.

13 MO 3. On June 10, 2013, on limited remand from the Court of Appeals, the trial court

further defined the class as all Ohio lessors subject to a form G&T (83) Lease on whose

land no drilling or preparations for drilling had occurred, but did not rule on the motion to

toll. Beck appealed this judgment in case no. 13 MO 11.

In July, 2013, Appellants unsuccessfully moved the trial court to approve a notice

'The original lead plaintiffs, Clyde A. and Molly A. Hupp, and another named
plaintiff, Donald W. Yonley, were removed as plaintiffs when the complaint was amended.
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to the class, and sought Beck's list of those lessors, to whom it was paying delay rentals.

On July 16, Beck moved the trial court to toll class members' Leases, and on August 2, the

trial court tolled Appellants' Leases. On August 16, Beck moved the Court of Appeals for

an injunction tolling class members' Leases. On September 26, 2013, that court ordered

that the absent class members' Leases be tolled retroactively from October 1, 2012.

B. The Leases

The stated and only purpose of the form "G&T (83)" Leases is "drilling, operation

for, producing and removing oil and gas ***." Beck agreed to pay a 12.5% royalty for gas

produced from the premises, and to permit the lessors to take gas for personal use.

Although the Court of Appeals characterized the Leases as having clearly defined

primary and secondary terms, the Leases do not make that distinction. The term of the

Lease can continue in perpetuity, with no development:

2. This lease shall continue in force * * * for a term of ten years and so
much longerthereafteras oil orgas or their constituents are produced orare
capable of being produced on the premises in paying quantities, in the
judgment of the Lessee * * *.

3. This lease, however, shall become null and void * * * unless, within
months from the date hereof, a well shall be commenced on the

premises, or unless the Lessee shall thereafter pay a delay rental of
Dollars each year * * * until the commencement of a well. A well shall be
deemed commenced when preparations for drilling have been commenced.

(Emphasis added.)

Under Appellants' Leases, annual delay rentals ranged from one to five dollars per

acre. Beck was to commence a well within twelve months. Beck could extend the Lease

indefinitely by paying the delay rental, or by simply determining, in its own judgment, that

gas or oil was capable of being produced on the premises in paying quantities. There is no
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time limit on Beck's ability to so extend the Lease.

The Lease purports to grant Beck discretion to determine whether to drill:

9. The consideration * * * as herein provided, are and will be accepted
by the Lessor as adequate and full consideration for all the rights herein
granted to the Lessee, and the further right of drilling or not drilling on the
leased premises, whether to offset producing wells on adjacent or adjoining
lands or otherwise, as the Lessee may elect.

The Lease provides that "no implied covenant, agreement or obligation shall be

read into this agreement or imposed upon the parties or either of them." However, the

Lease also provides for notice to Beck if the lessor "considers that Lessee has not

complied with any of its obligations hereunder, either express or implied," suggesting that

Beck does, in fact, have some implied obligations.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. I

An oil and gas lease which can be maintained indefinitely without development is a
perpetual lease that is void as against public policy. That a lease purports to establish a
fixed term is of no consequence if the duration of that term can be extended with no
development.

The Court of Appeals rejected the trial court's determination that the Beck Leases

are, in effect, no-term leases that can be maintained in perpetuity with no development.

Opinion of the Court of Appeals (hereinafter "App. Op.") ¶85, 86, 99. Based on "years of

established oil and gas jurisprudence" and cases involving other leases employing different

language, the appellate court opined that the Leases in this case contain both a ten-year

"primary term" and an indefinite "secondary term." Id., ¶85, 90.

Despite the language in the Leases providing that delay rentals can extend the
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lease term "until the commencement of a well," the Court of Appeals concluded that the

delay rental provisions apply during the "primary term" only, thereby ensuring that the

Leases cannot continue in perpetuity without development. Id., ¶91, 99. Not once do the

Leases refer to a "primary term." Nothing in the Leases restricts extensions in the absence

of any development to a "primary term" or any fixed number of years.

The rights and remedies of the parties to an oil and gas lease must be
determined by the terms of the written instrument, and the law applicable to
one form of lease may not be, and generally is not, applicable to another and
different form. Such leases are contracts, and the terms of the contract with
the law applicable to such terms must govern the rights and remedies of the
parties.

Harris v. Ohio Oil Co., 57 Ohio St. 118, 129, 48 N.E. 502 ( 1897). The appellate court thus

erred by importing terms from case law and from other leases to render the Beck Leases

time-limited, non-perpetual leases. In effect, the appellate court rewrote the Leases based

upon usages of the oil and gas industry that are in no way expressed in the Leases.

Evidence of a custom or usage is often admitted to explain the contract, to ascertain

the parties' understanding of it, or to explain words or technical terms. Kelich v. Hess

Corp., S.D. Ohio No. 2:13-cv-140, 2014 U.S. Dist. LEXIS 77564, *17-18 (Jan. 2, 2014).

"[T]o qualify as a`usage of trade,' the use of the disputed contractual language must occur

so regularly within a vocation or trade as to justify an expectation that it will be observed

with respect to a particular agreement." Id., *18. However, "a contract should only be

interpreted consistent with a usage of trade if each party knows or has reason to know of

the usage and neither party knows or has reason to know that the other party has an

intention inconsistent with the usage." Id. at'"18-19.

[T]hatan esoteric lease term has traditionally been understood oneway does
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not, pursuant to the law of contracts, necessarily bind every oil and gas lease
to that same understanding. "[A]n oil and gas lease must be determined by
the terms of the written instrument, and the law applicable to one form of
lease may not be, and generally is not, applicable to another and different
form." Harris v. Ohio Oil Co., 57 Ohio St. at 129 (emphasis added). Were the
Court to accept [the oil and gas company defendant's] blanket rule, the Court
would be in derogation of its duty to examine the particular contract before
it, and the specific language and provisions contained therein, to ascertain
the intention of the parties.

(Emphasis sic.) Beaverkettle Farms, Ltd. v. Chesapeake Appalachia, LLC, N.D. Ohio No.

4:11CV02631, 2013 U.S. Dist. LEXIS 124509, *39 (Aug. 30, 2013).

In Beaverkettle Farms, the issue was whether the law imposed a specific meaning

for the term "delay rentals"-in particular, whether the obligation to pay delay rentals existed

only during the primary term of an oil and gas lease, even though the lease itself did not

so state. Id. at *38. The oil and gas company had not paid a delay rental for undeveloped

acreage during the secondary term of a lease under which only part of the leasehold had

been developed. Facing the termination of its rights in the undeveloped acreage, the

company argued (1) that delay rentals did not apply to the secondary term because delay

rentals had been traditionally understood to apply during the primary term only; and (2) that

as set forth in an oil and gas expert's report, the term "delay rental" is a term of art in the

oil and gas trade with a specialized meaning-that delay rental payments apply only during

a lease's primary term.

The court refused to hold that as a matter of law, the term "delay rental" must be

defined in accordance with the "traditional understanding." Id. at *39. The lease at issue

differed from the leases discussed in cases adhering to the traditional understanding:

unlike the traditional leases, the lease at issue contained no explicit provisions limiting
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delay rentals to the primary term. Id. at *40. That lease simply required the lessee to

commence drilling within twelve months (which was done), or pay delay rentals for each

acre not under development. Id. The court concluded that "[w]ithout importing definitions

into the Lease, * * * the Lease compels [the oil and gas company] to pay delay rentals for

undrilled acreages, without limitation." Id. at *41.

The court also rejected the oil and gas company's invitation to adopt the specialized

meaning of "delay rental" within the oil and gas trade set forth in the expert's report. Id. at

*51. While the lessee was a member of the oil and gas industry, the lessor was not. The

court refused to "foist an esoteric definition of a contract term, though known to members

of a trade, upon a non-member when the latter had no reason to know of that definition

and when, indeed, the contract actually suggests a contrary meaning." Id. at *50.

Pursuant to Harris and Beaverkettle Farms, it was improper for the Court of Appeals

to rule that the Beck Leases contain a ten-year primary term during which development

must begin, based upon an "understanding" that delay rentals only apply during a primary

term, as reflected in cases interpreting other leases. It was the appellate court's duty to

interpret the Beck Leases based on the specific language therein.

PROPOSITION OF LAW NO. 2

Where the express terms of an oil and gas lease effectively allow the lessee to postpone
development indefinitely, and any stated time limits can be unilaterally extended by the
lessee in perpetuity without any development, the lease is subject to an implied covenant
of reasonable development notwithstanding a general disclaimer of all implied covenants.

"Absent express provisions to the contrary, a mineral lease includes an implied

covenant to reasonably develop the land." lonno, 2 Ohio St.3d at 132,443 N.E.2d 504. The
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Court of Appeals opined that the Beck Leases contain no implied covenant to develop

because ( 1) the Leases contain "a specific reference to the timeliness of development," a

seemingly fixed ten-year term followed by an indefinite term; (2) the delay rentals serve as

a substitute for development; and (3) the Leases contain a general disclaimer of all implied

covenants. App. Op., ¶114, 115. Although the Leases suggest development time lines, the

purported ten-year "primary term" can be extended indefinitely with no development. The

mere expression of a timetable for development is not the equivalent of binding time limits

during which development must be undertaken or the lease forfeited.

Paragraph 9 of the Lease, indicating that the consideration is "adequate *** for all

the rights herein granted to the Lessee, and the further right of drilling or not drilling ***,

whether to offset producing wells on adjacent or adjoining lands or otherwise, as the

Lessee may elect" is ambiguous. In that the consideration has already been said to be

adequate for "all the rights herein granted"-drilling for oil and gas to fulfill the purpose of

the Lease-this "further right" may be interpreted to apply only to drilling beyond what is

necessary to produce oil and gas-e.g., drilling to offset neighbors' wells "or otherwise." Had

Beck placed this clause in paragraph 2 or 3, without modification by the word "further," it

would have established unequivocally that Beck had no obligation to drill. Accordingly, this

provision does not preclude an implied covenant to develop the land.

The Court of Appeals distinguished the Lease from that in lonno because, in its

view, the "advance royalties" in lonno, offset againstfuture royalties, are materially different

from "delay rentals," which the appellate court viewed as a substitute for development.

App. Op., ¶114. In lonno, this Court recognized both the difference and the similarity

between rent and advance royalties:
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The questions of working diligently and of paying rent orroyaltles are entirely
separate matters. An annual advance payment which is credited against
future royalties cannot be viewed as a substitute for timely development. To
hold otherwise would be to reward mere speculation without development,
effort, or expenditure on the part of the lessees. It would allow a lessee to
encumber a lessor's property in perpetuity merely by paying an annual sum.

(Emphasis added.) lonno, 2 Ohio St.3d at 134,443 N.E.2d 504. Where the fixed payments

are not credited against future royalties, but are a small fraction of anticipated royalties,

that distinction is one without a difference: "the real consideration for the lease is the

expected return derived from the actual mining of the land." lonno at 133.

The appellate court held that "[w]here the lease specifies that no implied covenant

shall be read into the agreement, an implied covenant to develop under lonno cannot be

imposed." App. Op. ¶115. Because lonno appears to require an "express disclaimer of the

covenant to develop," the general disclaimer does not preclude that implied covenant.

PROPOSITION OF LAW NO. 3

In a Civ.R. 23(B)(2) class action challenging the validity of oil and gas leases, afterthe trial
court has declared the leases void, it is error for an appellate court to retroactively toll the
leases of absent plaintiff class members without notice, to a date before any motion to toll
those leases was filed, and before the class was certified.

Beck first moved the trial court to toll Appellants' Leases on October 1, 2012, after

the trial court had declared the Leases void. Beck did not move the trial court to toll the

class members' Leases until July 16, 2013. On August 2, the trial court toiled Appellants'

Leases. On September 26, 2013, the Court of Appeals tolled the absent class members'

Leases retroactive to October 1, 2012, even though at Beck's insistence, those class

members had no notice of this suit or that their Leases could be affected.
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Both tolling and injunctive relief are equitable remedies. E.g., Cardinale v. Ottawa

Regional Planning Comm., 89 Ohio App.3d 747, 754, 627 N.E.2d 611 (6th Dist. 1993);

Byers v. Robinson, 10`" Dist. Franklin No. 08AP-204, 2008-Ohio-4833, ¶55. "[W]here the

rights of the parties are not clearly defined in law, broad equitable principles of fairness

apply and will determine the outcome of each case individually." McCarthy v. Lippitt, 150

Ohio App.3d 367, 2002-Ohio-6435, 781 N.E.2d 1023, ¶22 (7 th Dist.); Byers, ¶57. The time

within which one must comply with contractual conditions may be tolled when it is equitable

to do so. Cardinale at 754; Byers, ¶52. However, "[o]ne who fails to act diligently cannot

invoke equitable principles to excuse that lack of diligence." Byers, ¶55.

In Cardinale, a developer was kept from complying with certain project conditions

by a third party's administrative appeal opposing the project. The developer argued that

litigation preventing timely compliance should automatically toll the time for compliance.

The court held that under the circumstances, the developer's time for compliance "should

be tolled when itis equitable to do so." (Emphasis added.) Id. at 753-54. A lack of diligence

or prejudice to others might militate against tolling. Id. at 753. See also Cameron v. Hess

Corp., S.D. Ohio No. 2:12-CV-00168, 2014 U.S. Dist. LEXIS 56510, *15 (Apr. 23, 2014)

("proclaiming a bright-line rule in favor of tolling * * * could `discourage lessors from bringing

actions to determine the validity of their leases,' including potentially meritorious claims").

Until the trial court granted Appellants' motion for summary judgment-when the

Beck Leases were presumptively valid-Beck could have moved to toll Appellants' Leases,

but it neglected to do so. Beck asserted that its belated requests to toll the Leases were

intended to preserve the status quo or the effectiveness of the appellate court's judgment.
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However, when Beck moved to toll Appellants' Leases and later, to toll the absent class

members' Leases, the status quo was that the leases were void.

A contract that is void does not exist; it is as if it never existed. See Benson v.

Rosler, 19 Ohio St.3d 41, 46, 482 N.E.2d 599 (1985) (Celebrezze, J., dissenting). Tolling

of a lease is contingent upon a finding that the lease is valid and enforceable. Cameron v.

Hess Corp., S.D. Ohio No. 2:12-CV-00168, 2014 U.S. Dist. LEXIS 13080, *15 (Feb. 3,

2014). The Court of Appeals erred when it tolled the absent class members' Leases

because at that time, there was nothing to toll. However, should the Court deem tolling of

class members' leases appropriate, tolling of those Leases should not be commenced until

June 10, 2013, when the class was finally certified.

CONCLUSION

For the foregoing reasons, this case involves matters of public and great general

interest. Appellants respectfully request that the Court accept jurisdiction of this case.

Respectfully submitted,

--^
Richard V. Zurz, Jr. (0007978)
Counsel of Record
Mark A. Ropchock (0029823)
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron OH 44308-1135
(330) 762-0700; Fax (330) 762-3923

James W. Peters (0009360)
107 W. Court Street
Woodsfield OH 43793
(740) 472-1681; Fax (740) 472-1718
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DeGenaro, P.J.

(11) Defendant-Appellant, Beck Energy Corp. ( Beck), appeals the July 31,

2012, February 8, 2013 and June 10, 2013 judgments of the Monroe County Court of

Common Pleas. Plaintiffs-Appellees are six named Monroe County oil and gas

lessors (the named plaintiffs), together with a class of similarly situated Ohio lessors.

Appellees, when referred to collectively herein, will be called "the Landowners."

Respectively, these three appealed judgments:. (1) granted summary judgment in favor

of the named plaintiffs; (2) granted the named plaintiffs' motion for class certification;

and (3) more specifically defined the class, pursuant to a limited remand order from

this court. These judgments generated three appeals: Case Nos. 12MO6, 13MO3 and

13M011.

{12} Proposed Intervenor-Appellant, XTO Energy, Inc. (XTO), appeals the

February 8, 2013 judgment of the Monroe County Court of Common Pleas, overruling

its motion to intervene as a defendant, and generated a fourth appeal, Case No.

13M02. All four appeals have been consolidated.

{13} In 13M03, Beck argues that the trial court erred by certifying a class

after it granted summary judgment on the merits because it violates the rule against

one-way intervention, as well as by failing to hold a class certification hearing. In

13MO11, Beck asserts that the trial court abused its discretion by defining the class

more broadly than that requested in the second amended class action complaint and

motion for class certification. The trial court did not abuse its discretion by certifying

the class after granting summary judgment on the merits because the rule against

one-way intervention does not apply to Civ.R. 23(B)(2) classes. There was sufficient

opportunity for factual development so as to permit a meaningful determination

regarding the class action certification, thus rendering a hearing unnecessary. With

regard to class definition, the trial court has discretion to modify the class, even sua

sponte, and it did not abuse its discretion by defining the class as all Ohio lessors who

executed a Form G&T 83 Lease with Beck, where Beck had neither drilled nor

prepared to drill a well, nor included the property in a drilling unit.
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'

{14} In 12M06, Beck argues that the trial court erred by concluding that the

leases atissue are void against public policy and that Beck violated the implied

ovenant to reasonably develop the leaseholds. The trial court misinterpreted the ±
tc

ertinent lease provisions and Ohio case law on the subject and erred in concluding

the Lease is a no-term, perpetual lease that is void ab initio as against public policy.

The Lease has a primary and secondary term, it is not perpetual. The trial court

further erred in concluding the Lease was subject to implied covenants and that Beck
^

breached the implied covenant to reasonably develop. Beck's remaining assignments

of error in 12M06 are moot.
{15} In Case No. 13M02, XTO argues that the trial court abused its

3!,

discretion by failing to permit it to intervene in the proceedings. However, in light of

our resolution of Beck's assignments of error, XTO's appeal is moot.

{¶6} Accordingly, in Case Nos. 12MO6, 13MO3, and 13MO11, the trial court's

class certification and definition judgments are affirmed, and its order granting

summary judgment is reversed and remanded to the trial court for further proceedings,

and Case No. 13M02 is dismissed as moot.
Facts and Procedural History

{17} This case involves class action claims filed by the Landowners as oil and

gas lessors, against Beck, an oil and gas lessee, seeking declaratory judgment and

quiet title. On September 14, 2011, the suit began when a complaint was filed in the

Monroe County Court of Common Pleas by four of the Landowners against Beck. On

September 29 and 30, 2011, an amended and then a second amended class action

complaint were filed. The second amended class action complaint removed t

Hupps as plaintiffs, added several named plaintiffs, and asserted the claims class

action. Further, the named plaintiffs alleged that they, along with appr

additional landownersflessors in Monroe County, executed essentially identical oil and ;
J! gas leases with Beck, or are successors in interest to said lessors.

{¶8} The Landowners' Leases with Beck were form leases, known as the '.:

Form G&T 83 Lease, a preprinted oil and gas lease that left blank lines to be

completed for the parties' names, addresses, date of execution, description of the
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leasehold, the delay rental term, and the amount of the delay rental payment. The

Leases provided for a one-eighth (12%) royalty for the Landowners should wells be

drilled and gas and oil produced.

{1I9} Most pertinent to this appeal are two Lease clauses. Paragraph two

contains the habendum clause, which provides that the Lease will continue "for a term

of ten years and so much longer thereafter as oil and gas or their constituents are

produced or are capable of being produced on the premises in paying quantities, in the

judgment of the Lessee, or as the premises shall be operated by the Lessee in the

search for oil or gas * **." Paragraph three, the delay rental clause, provides that the

Lease will terminate if a well was commenced within 12 months of the date of Lease

execution, unless the lessee paid a specified delay rental.

(110) With regard to the named plaintiffs, they all own property in Monroe

County subject to Form G&T 83 leases. Larry and Lori Hustack are successors-in-

interest to land encumbered by an oil and gas lease entered into with Beck on August

14, 2008, presently covering 89.75 acres, with a primary term of ten years and

specifies a delay rental payment of $108.00. Lawrence and Lieselotte Hubbard

entered into a lease agreement with Beck on March 2, 2006, covering 55.06 acres,

with a primary term of ten years and specifies a delay rental payment of $56.00. David

Majors entered into a lease with Beck on October 11, 2005, covering 55 acres, and

has a primary term of ten years and specifies a $55.00 delay rental payment.

(111) The named plaintiffs asserted: 1) that the Leases contained terms and

conditions contrary to public policy, because they were allegedly leases in perpetuity

without timely development; 2) that Beck had failed to prepare to drill or to actually drill

any wells on their property: and 3) that Beck had breached a number of express and

implied covenants including the covenant to reasonably develop the leaseholds. They

asked the trial court to invalidate and declare the Leases void, and to quiet title in the

encumbered real estate. No monetary damages were sought.

{712} In their second amended class action complaint the named plaintiffs

sought certification of the class to be defined as "all landowners/Lessors of land in

Monroe County, Ohio who were lessors under, or who are successors in interest of
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Lessors, under a standard form oil and gas lease with Beck Energy Corporation,

where Beck Energy has neither drilled nor prepared to drill a gas/oil well, nor included

the property in a drilling unit within the time period set forth in paragraph 3 of the lease

or thereafter."

{113} On November 9, 2011, Beck entered into a Purchase and Sale

Agreement with XTO Energy, Inc., to sell the deep rights. in the Beck leases, which

covered oil and gas deposits below 3,860 feet, and on December 20, 2011, Beck

assigned those rights to XTO. Beck retained an overriding royalty interest in the

Leases, and, notably, agreed "to warrant and defend the title to the Assets hereby

assigned unto Assignee against the claims of any party arising by, through, or under

Assignor, but not otherwise."

{114} On November 30, 2011, Beck filed a motion to dismiss alleging that the

named plaintiffs' claims must fail because the plaintiffs failed to provide Beck with prior

written notice of breach prior to commencing the lawsuit. The named plaintiffs

opposed the motion, arguing, inter alia, that because the lease was ailegedly void at

the time they filed suit, they were not required to provide Beck with notice or an

opportunity to cure prior to bringing the action.

{115} On February 16, 2012, the named plaintiffs filed a motion for summary

judgment. Therein, they argued that the Leases were void as against public policy and

that Beck had breached express and implied covenants in the Leases, including the

covenant to reasonably develop. In support of their motion, they attached, inter alia,

affidavits of three of the named plaintiffs, along with assignments and bills of sale for

the deep drilling rights for the Hustack, Hubbard and Majors Leases from Beck to

Exxon Mobil Corporation c/o its affiliate XTO Energy, Inc. Beck filed a brief in

opposition to summary judgment to which the named plaintiffs replied.

{116} On July 12, 2012, the trial court issued a lengthy decision on the pending

motions. The trial court concluded that the Leases were perpetual in nature and

therefore violate public policy, and that Beck breached the implied covenant to

reasonably develop the land by failing to drill any wells on leasehold properties. For

these reasons, the trial court determined the named plaintiffs were entitled to summary
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judgment and denied Beck's motion to dismiss. The trial court ordered counsel for the

named plaintiffs to submit a proposed entry journalizing the decision.

{117} In the meantime, on July 19, 2012, the named plaintiffs filed a motion for

class action certification pursuant to Civ.R. 23(B)(2). The motion alleged that all

prerequisites for class action certification had been met. See Civ.R. 23(A); Civ.R.

23(B)(2). The motion continued to state:

* * * The Beck leases are void on their face as has already been

held by this Court. Accordingly, the Plaintiffs are requesting that a class

be certified of all landowners in Ohio who executed leases with Beck

where Beck did not drill a well on their property. The Plaintiffs herein

request a certification from this Court to proceed as a Class Action under

Civ.R. 23(B)(2). The leases of the Plaintiffs herein have already beeri

declared void against public policy, violative of implied covenants and

forfeited.

(Emphasis added.)

{118} The class action certification motion was accompanied by a motion for

leave to file a third amended class action complaint. Therein the named plaintiffs

sought to expand the class definition to include property owners in all Ohio counties.

{¶19} Beck opposed the motion for class certification, first arguing that

certification would be an unnecessary expenditure of court resources because the

order granting injunctive or declaratory relief would automatically accrue to similarly

situated landowners. Beck further asserted that the named plaintiffs failed to establish

an identifiable class and that the proposed class definition lacked the requisite

specificity. Finally, Beck contended that the representative parties and their counsel

will not fairly and adequately protect the interests of the class.

{120} The named plaintiffs subsequently withdrew their motion for leave to file

a third amended complaint on September 12, 2012. They filed an amended motion for

class certification that same day which sought certification of a class consisting of only

Monroe County landowners. Beck opposed the amended class certification motion,
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arguing that class certification would be improper because a trial court must rule on a

request for class certification prior to a decision on the merits so as not to violate the

rule against one-way intervention.

{¶21} On July 31, 2012, before ruling on the class issues, the trial court issued

a judgment entry granting the named plaintiffs' motion for summary judgment, and

denying Beck's motion to dismiss. The judgment incorporated by reference the

lengthy July 12, 2012 decision. This resulted in an appeal: Case No. 12M06.

{122} On September 7, 2012, ten months after entering into the Purchase and

Sale agreement for the deep rights in the Beck leases, and almost two months after

summary judgment was granted to the Landowners, third-party XTO filed a motion to

intervene as a party defendant. The Landowners opposed the motion, and on

February 8, 2013, the trial court denied intervention. This spawned an appeal: Case

No. 13M02.

{123} On February 8, 2013, the trial court granted the motion for class

certification. The trial court concluded that all prerequisites for class action certification

under Civ.R. 23(A) and (B)(2) had been met. However, the entry did not specifically

define the class. Beck appealed the class action certification judgment, which was

assigned Case No. 13M03.

{124} Pursuant to a limited remand from this court, on June 10, 2013, the trial

court issued a judgment defining the class as follows:

"All persons who are lessors of property in the State of Ohio, or who are

successors in interest of said lessors, under a standard form oil and gas

lease with Beck Energy Corporation, known as (G&T (83)", [sic] where

Beck Energy Corporation has neither drilled nor prepared to drill a

gas/oil well, nor included the property in a drilling unit, within the time

period set forth in paragraph 3 of said Lease or thereafter."

{125} Beck challenged the trial court's definition of the class in a fourth appeal,

which was assigned Case No. 13M011. Meanwhile, the trial court denied the named
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plaintiffs' motion for approval of notice to the class and to establish a method of

service.

{126} On September 26, 2013, we granted Beck's motion for a stay pending

appeal and its motion to toll the terms of the Leases as to Beck and both the named

plaintiffs and the proposed defined class members, commencing on October 1, 2012,

the date Beck Energy first filed a motion in the trial court to toll the terms of the oil and

gas leases in the trial court, ruling that the tolling period would continue "during the

pendency of all appeals in this Court, and in the event of a timely notice of appeal to

the Ohio Supreme Court, until the Ohio Supreme Court accepts or declines

jurisdiction. At the expiration of the tolling period, Beck Energy, and any successors

andlor assigns shall have as much time to meet any and all obligations under the oil

and gas lease(s) as they had as of October 1, 2012."

{127} We will first address the appeals filed by Beck: the class action issues

raised in 13MO3 and 13MO11, and then the issues concerning the trial court's

determination that the Leases are void ab initio raised in 12MO6. Finally, we will

address the denial of XTO's motion to intervene raised in 13MO2.

13M03 - Class Certification

{123} There are two separate appeals concerning class action issues. In Case

No. 13MO3, Beck appeals the trial court's February 8, 2013 decision and order

granting class action certification. In 13MO11, Beck appeals the trial court's June 10,

2013 order defining the class. Beck assigns four errors in 13MO3, but points out in its

reply brief that assignments of error two and four concern issues that will be the

subject of 13M011.

{129} The second and fourth assignments of error in 13MO3 state respectively:

{¶30} "The trial court abused its discretion when it granted class certification

where it failed to specify the means to determine class membership as required by

Civ.R. 23(C)(3)."

{¶31} "The trial court abused its discretion when it failed to consider the

Amended Motion for Class Certification and instead, granted class certification on a

motion that was no longer pending before the trial court."
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{¶32} These assignments of error are mooted by the trial court's June 10, 2013

order defining the class and therefore will not be addressed. But before turning to the

merits of the first and third assignments of error in 13M03 and then to the sole

assignment of error presented by 13M011, a discussion of general class action law in

Ohio is warranted.

General Class Action Law

{133} "Class certification in Ohio is based upon Civ.R. 23, which is nearly

identical to Fed.R.Civ.P. 23." Lucio v. Safe Auto Ins. Co., 183 Ohio App.3d 849, 2009-

Ohio-4816, 919 N.E.2d 260, ¶13 (7th Dist.). Accordingly, Ohio courts may look to

federal court precedent concerning Fed.R.Civ.P. 23 when presented with class action

issues based upon Civ.R. 23. Stammco, L.L.C. v. United Tel. Co. of Ohio, 136 Ohio

St.3d 231, 2013-Ohio-3019, 994 N.E.2d 408, ¶18 ("federal law interpreting a federal

rule, while not controlling, is persuasive in interpreting a similar Ohio rule."). It must be

remembered that a class action is " 'an exception to the usual rule that litigation is

conducted by and on behalf of the individual named parties only[.]' " Cullen v. State

Farm Mut. Auto. Ins. Co., 137 Ohio St.3d 373, 377, 2013-Ohio-4733, 999 N.E.2d 614,

¶11, quoting Califano v. Yamasaki, 442 U.S. 682, 700-701, 99 S.Ct. 2545, 61 L.Ed.2d

176 (1979). The part y seeking to maintain a class action bears the burden to "

'affirmatively demonstrate his compliance' with Rule 23," Cullen at ¶11, quoting

Comcast Corp. v. Behrend, ------ U.S. ------, 133 S.Ct. 1426, 1432, 185 L.Ed.2d 515

(2013), quoting Wal-Mart Stores, Inc. v. Dukes, ------ U. S. ------, 131 S.Ct. 2541, 2551-

2552, 180 L.Ed.2d 374 (2011).

{¶34} There are seven prerequisites plaintiffs must establish in order to certify

a class action, and the failure to meet any one of them will defeat certification.

Stammco at ¶19, ¶24. They are as follows:

(1) an identifiable and unambiguous class must exist, (2) the named

representatives of the class must be class members, (3) the class must

be so numerous that joinder of all members of the class is impractical,

(4) there must be questions of law or fact that are common to the class,
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(5) the claims or defenses of the representative parties must be typical

of the claims and defenses of the members of the class, (6) the

representative parties must fairly and adequately protect the interests of

the class, and (7) one of the three requirements of Civ.R. 23(B) must be

satisfied.

Stammco at ¶19, citing Warner v. Waste Mgt., Inc., 36 Ohio St.3d 91, 94-96, 521

N.E.2d 1091 (1988).

{135} With regard to the seventh prerequisite, the named plaintiffs requested

declaratory judgment and quiet title relief, but no money damages, and sought

certification pursuant to subsection (2). Civ.R. 23(B)(2) provides that class actions

may be brought where "the party opposing the class has acted or refused to act on

grounds generally applicable to the class, thereby making appropriate final injunctive

relief or corresponding declaratory relief with respect to the class as a whole." Civ.R.

23(B)(2). Additionally, courts have held that subsection (B)(2) contains two

requirements: "'(1) the class action must seek primarily injunctive relief; and (2) the

class must be cohesive.' " Fowler v. Ohio Edison Co., 7th Dist. No. 07-JE-21, 2008-

Ohio-6587, t64, quoting Wilson v. Brush Wellman, Inc., 103 Ohio St.3d 538, 2004-

Ohio-5847, 817 N.E.2d 59, ¶13.

{136} Class actions brought under Civ.R. 23(B)(2) differ significantly from a

procedural perspective from those brought under Civ.R. 23(B)(3), which applies where

the plaintiff seeks money damages and the trial court finds that class issues

predominate and that a class action is the superior method for adjudicating the

dispute. For example, Civ.R. 23(B)(3) class members are entitled to notice and have

the opportunity to opt-out of the class, while Civ.R. 23(B)(2) class members do not

enjoy those protections. See Dukes at 2558; Civ.R. 23(C)(2)-(3).

{¶37} To this end, the United States Supreme Court has explained:

The procedural protections attending the (b)(3) class-

predominance, superiority, mandatory notice, and the right to opt out-

are missing from (b)(2) not because the Rule considers them
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unnecessary, but because it considers them unnecessary to a (b)(2)

class. When a class seeks an indivisible injunction benefitting all its

members at once, there is no reason to undertake a case-specific inquiry

into whether class issues predominate or whether class action is a

superior method of adjudicating the dispute. Predominance and

superiority are self-evident. * * * Similarly, (b)(2) does not require that

class members be given notice and opt-out rights, presumably because

it is thought (rightly or wrongly) that notice has no purpose when the

class is mandatory, and that depriving people of their right to sue in this

manner complies with the Due Process Clause.

Dukes, 131 S.Ct. at 2558-2559.

{138} With regard to the timing of a class certification ruling, Civ.R. 23(C)(1)

provides: "As soon as practicable after the commencement of an action brought as a

class action, the court shall determine by order whether it is to be so maintained. An

order under this subdivision may be conditional, and may be altered or amended

before the decision on the merits." (Emphasis added.)

{¶39} Finally, regarding the standard of review, the "trial court's decision to

certify a class pursuant to Civ.R. 23 is reviewed for abuse of discretion." Lucio at ¶13.

"An abuse of discretion means an error in judgment involving a decision that is

unreasonable based upon the record; that the appellate court merely may have

reached a different result is not enough." Downie v. Montgomery, 7th Dist. No, 12 CO

43, 2013-Ohio-5552, ¶50. The trial court's discretion with regard to class certifications

has been described as broad. Marks v. C.P. Chem. Co., 31 Ohio St.3d 200, 201, 509

N.E.2d 1249. Further, " '[a] finding of abuse of discretion, particularly if the trial court

has refused to certify, should be made cautiously.' " Stammco at ¶25, quoting Marks

v. C.P. Chem. Co. at 201, 509 N.E.2d 1249. At the same time, a trial court's discretion

in certifying a class is not unfettered; it is restrained by the framework set forth in

Civ.R. 23. Lucio at ¶14.
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Timing of Class Certification

{140} In its first assignment of error in 13M03, Beck asserts:

{141} "The trial court abused its discretion when it granted Appellees' motion

for class certification where the rigorous analysis mandated by Civ.R. 23 establishes

Appellees' motion and the trial court's ruling were untimely under Ohio law."

{142} Turning to a preliminary matter, the Landowners claim Beck waived any

right it otherwise may have had to a ruling on class certification before pronouncement

of judgment on the merits by filing a motion to dismiss, and by participating without

objection in scheduling conferences and in the determination of the Landowners'

motion for summary judgment, This argument is meritiess for several reasons.

{¶43} First, the burden falls on the plaintiffs to move for class certification and

thus it is baseless to fault Beck as the defendant for failing to insist on certification

sooner. Second, Beck did not expressly acquiesce in the timing of class certification;

in its memo in opposition to the amended motion for class certification, Beck squarely

challenged the timing of class certification. Third, Beck's motion to dismiss did not call

into question the merits of the case, rather it raised only the narrow procedural issue

that the named plaintiffs failed to provide Beck with prior written notice of breach

before commencing the lawsuit.

{144} Turning to Beck's numerous arguments relating to the timing of class

certification, Beck first contends that the named plaintiffs' failure to move for class

certification sooner demonstrates that they did not adequately represent the class.

Beck has waived this argument because it failed to raise it at the trial court level. See,

e.g., Maust v. Meyers Prods., Inc., 64 Ohio App.3d 310, 313, 581 RJ.E.2d 589 (1989)

(failure to raise an issue in the trial court waives a litigant's right to raise that issue on

appeal). In neither Beck's brief in opposition to the first or amended motion for class

certification did it assert precisely that the named plaintiffs' failure to move for class

certification sooner demonstrates they were inadequate class representatives.

{745} Beck's chief argument on appeal with regard to timing is that the trial

court's actions violate the so-called rule against one-way intervention. The origins of
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this rule stem from the effects of former versions of Rule 23, as aptly explained by the

Seventh Circuit:

One of the complaints about the old Rule 23 was that it allowed

courts to entertain what were called "spurious class actions"--actions for

damages in which a decision for or against'one member of the class did

not inevitably entail the same result for all. One party could style the

case a'°class action", but the missing parties would not be bound. A

victory by the plaintiff would be followed by an opportunity for other

members of the class to intervene and claim the spoils; a loss by the

plaintiff would not bind the other members of the class. (It would not be

in their interest to intervene in a lost cause, and they could not be bound

by a judgment to which they were not parties. Hansberry v. Lee, 311

U.S. 32, 40, 61 S.Ct. 115, 117, 85 L.Ed. 22 ( 1940).) So the defendant

could win only against the named plaintiff and might face additional suits

by other members of the class, but it could lose against all members of

the class. This came to be known as "one-way intervention", which had

few supporters. A principal purpose of the 1966 revision of Rule 23 was

to end "one-way intervention". See the Advisory Committee's note to

new Rule 23(c)(3), and, e.g., C. Wright, A. Miller & M. Kane, 7B Federal

Practice and Procedure Sec. 1789 at 266-67 (2d ed. 1986). See also H.

Kalven & M. Rosenfield, The Contemporary Function of the Class Suit, 8

U.Chi.L.Rev. 684 (1941).

The drafters of new Rule 23 assumed that only parties could take

advantage of a favorable judgment. Given that assumption, it was a

simple matter to end one-way intervention. First, new Rule 23(b)(3)

eliminated the "spurious" class suit and allowed the prosecution of

damages actions as class suits with preclusive effects. Second, new

Rule 23(c)(3) required the judgment in a Rule 23(b)(3) class action to

define all members of the class. These members of the class were to be
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treated as full-fledged parties to the case, with full advantage of a

favorable judgment and the full detriments of an unfavorable judgment.

Third, new Rule 23(c)(1) required the district courts to decide whether a

case could proceed as a class action "as soon as practicable" after it

was filed. The prompt decision on certification would both fix the

identities of the parties to the suit and prevent the absent class members

from waiting to see how things turned out before deciding what to do.

Finally, new Rule 23(c)(2) allowed members of a 23(b)(3) class action to

opt out immediately after the certification in accordance with 23(c)(1). So

a person's decision whether to be bound by the judgment--like the

court's decision whether to certify the class--would come well in advance

of the decision on the merits. Under the scheme of the revised Rule 23,

a member of the class must cast his lot at the beginning of the suit and

all parties are bound, for good or ill, by the results. Someone who opted

out could take his chances separately, but the separate suit would

proceed as if the class action had never been filed. As the Advisory

Committee put it: "Under proposed subdivision (c)(3), one-way

intervention is excluded; the action will have been early determined to be

a class or a nonclass action, and in the former case the judgment,

whether or not favorable, will include the class".

Premier Elec. Const. Co. v. National Elec. Contractors Assn., Inc., 814 F.2d 358, 362
(7th Cir.1987)

{146} Beck asserts that the trial court's decision to certify the class after it had

granted summary judgment in favor of the Landowners violates the rule against one-

way intervention. The Landowners counter that the rule against one-way intervention

does not apply to Civ.R. 23(B)(2) actions because members of a Civ.R. 23(B)(2) class

have no right to notice nor the ability to opt-out of the class.

{147} Beck relies heavily on an older case from the First District, Bass v. Ohio

Med. Indemnity Inc., 1 st Dist. No. C-76273, 1977 WL 199736 (Aug. 3, 1977), and the
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; federal cases cited therein. In Bass, the court determined that the trial court had erred

by failing to consider class certification until after a decision on the merits.' The

plaintiff had filed a complaint on his own behalf and on behalf of others similarl y

situated. The defendant moved to dismiss the class-action allegations, and the trial

court, following a hearing, denied that motion. It did not consider class certification

again until after a trial that resulted in judgment in the plaintiffs favor. Following

judgment, the plaintiff, for the first time, moved for class certification pursuant to Civ.R.
23(B)(2) (requesting only injunctive relief). The trial court denied class certification,

and the plaintiff appealed.

{148} The First District, citing case law regarding the rule against one-way

intervention, concluded that the trial court erred by failing to address class certification

prior to issuing a judgment on the merits in favor of the named plaintiff: "[T]hose courts

ruling on the question consistently have held that certification of a suit as a class

action must precede or, at the very least, accompany the court's decision on the merits

of the action." Bass at *2, citing American Pipe & Construction Co. v. Utah, 414 U.S.

538, 94 S.Ct. 756, 38 L.Ed.2d 713 (1974); Larionoff v. United States, 533 F.2d 1167

(D.C.Cir.1976); Jiminez v. Weinberger, 523 F.2d 689 (7th Cir.1975); Peritz v. Liberfy

Loan Corp., 523 F.2d 349 (7th Cir.1974); Katz v. Carte Blanche Corp, 496 F.2d 747

(3d Cir.1974); Glodgett v. Betit, 368 F. Supp. 211 (D.Vt.1973).

{149} Some of the cases cited above in Bass, however, involve different.
procedural postures andlor do not squarely hold that class certification must always

precede or accompany a merit decision in 23(B)(2) cases. For example, American

Pipe & Construction discussed the rule against one-way intervention, 414 U.S. at 547,

f1 but ultimately that case dealt with the commencement of the applicable statute of
i !
1^[imitations for asserted class members. Id. at 552-553 (holding that "at least where

class action status has been denied solely because of failure to demonstrate that 'the

class is so numerous that joinder of all members is impracticable,' the commencement

of the original class suit tolls the running of the statute for all purported members of the

' Ultimately the court did not reverse the error because it found the plaintiff-appellant had either waived
the issue for purposes of appeal or invited the error. Bass at *4_
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class who make timely motions to intervene after the court has found the suit

inappropriate for class action status.") Some of the cases concededly involved

23(B)(2) classes, yet the courts failed to note the distinctions between 23(B)(2) and

23(B)(3) classes.

{150} The Landowners contend that Bass, which appears to be the only Ohio

case addressing the issue, and those cases upon which it relies, are no longer good

law and that the rule against one-way intervention does not apply to 23(B)(2) class

actions. They cite a more recent Sixth Circuit case which concluded that there is "no

support for applying the prohibition on one-way intervention to Rule 23(b)(2) class

certifications, in which class members may not opt out and therefore make no decision

about whether to intervene." Gooch v. Life Investors Ins. Co. of America, 672 F.3d

402, 433 (6th Cir.2012), citing Paxton v. Union Nat1. Bank, 688 F.2d 552, 558-59 (8th

^ Cir.1982).

(151) In Gooch, the trial court certified the class after granting a preliminary

injunction to the plaintiffs in a 23(B)(2) suit. While Beck is correct that the Gooch

court's conclusion that no error occurred was based in part on its determination that a

decision to grant a preliminary injunction was not a decision on the merits, the court

alternatively concluded that the rule against one-way intervention did not apply to Rule

23(B)(2) class certifications. Id.

{152} Other federal courts have likewise stated that the rule against one-way

intervention does not apply to Civ.R. 23(B)(2) class certifications. In Williams v. Lane,

129 F.R.D. 636, 640-41 (N.D.II1.1990), the court noted that where a plaintiff class

seeks only declaratory or injunctive relief, certification under Rule 23(b)(2) "readily

leads to binding all members of the class to both favorable and unfavorable

judgments." The overriding concern over one-way intervention "legitimately arises

only where monetary relief is the sole relief sought, not where *^* injunctive relief was

and is so importantly at stake." Id. at 642.

{153} In Paxton, the Eighth Circuit refused to apply the rule against one-way

intervention where the trial court withheld a decision on a 23(B)(2) class certification

until after a full trial on the merits, reasoning that



- 16-

The prejudice inherent in delaying the certification determination

until after trial has been thoroughly explored in the context of litigation

under subdivision (3) of Rule 23(b). The courts' concern in Rule

23(b)(3) suits has been to prevent "one-way intervention[,]" i.e., to

protect defendants from putative class members who can "opt-out" of

an unfavorable decision rendered simultaneously with class

certification but can choose to be bound by a favorable decision. Rule

23(b)(2) suits * * * from which class members cannot "opt-out," do not

present the same problem.

Paxton at 558-59. See also Civ.R. 23(C)(2), (3) (only Civ.R. 23(B)(3) class members

may request exclusion from the class).

{154} As an issue of first impression in this district, we are more persuaded by

the Gooch and Paxton cases, and hold that the rule against one-way intervention does

not apply to Civ.R. 23(B)(2) classes.

{155} This leaves us to consider the language of Civ.R. 23(C)(1) which

provides: "As soon as practicable after the commencement of an action brought as a

class action, the court shall determine by order whether it is to be so maintained. An

order under this subdivision may be conditional, and may be altered or amended

before the decision on the merits."

{¶56} The use of the term practicable leaves some discretion with the trial

court. Thus, we read this rule as generally requiring class certification prior to a ruling

on the merits in many, but not all circumstances, for example, not in Civ.R. 23(B)(2)

classes. Although we might have managed this case differently, as borne out by the

myriad of appeals and judgment entries this case management has generated,

ultimately we cannot conclude the trial court abused its discretion, given the standard

of review that we generally defer to the trial court's broad discretion in managing class

actions. See generally Marks, supra, 31 Ohio St.3d at 201.
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{¶57} Additionally, even though the rule against one-way intervention does not

apply in 23(B)(2) classes, we recognize that determining the merits prior to certifying a

23(B)(2) class may, in some circumstances, be "inappropriate for reasons 'of judicial

economy, and of fairness to both sides[.]' " Gooch, supra at 559, quoting Paxton,

supra, at 558-559, quoting Stastny v. S. Bell Tel. & Tel. Co., 628 F.2d 267, 275 (4th

Cir.1980). However, there must be a showing of prejudice. Paxton at 559.

{158} Here, Beck has failed to demonstrate how it was prejudiced by the

timing, especially in light of this court's orders granting a stay of the trial court's

{ judgments on appeal and equitable tolling of the terms of all the Landowners' Leases.

Moreover, this case is similar to Paxton, where no prejudice was found. There, as

here, the "the defendant thereupon fully presented its defense as to all the class and

individual claims [and the] plaintiffs generally proceeded on a class-wide basis as

well." Paxton at 559. The Paxton court found these factors demonstrated that neither

party could assert prejudice from the delay in certification. Id.

{159} While not the better practice, the trial court did not abuse its discretion in

certifying a Civ.R. 23(B)(2) class after ruling on the merits. There was no prayer for

monetary damages, only declaratory and quiet title relief were sought, and prospective

class members under subsection (B)(2) are not entitled to notice and cannot opt-out of

the class. Accordingly, Beck's first assignment of error in 13M03 is meritless.

Failure to Conduct a Class Action Certification Hearing

{160} In its third assignment of error in 13M03, Beck asserts:

{161 }"The trial court abused its discretion when it failed to conduct an

evidentiary hearing prior to granting class action certification."

{162} The Civil Rules themselves are silent as to whether a hearing is required

prior to class certification. See Civ.R. 23; Ritt v. Billy Blanks Ents., 171 Ohio App.3d

204, 2007-Ohio-1695, 870 N.E.2d 212 (8th Dist.) Although the Ohio Supreme Court

has stated in passing that "typically there is a hearing," on class certification, Warner,

36 Ohio St.3d at 94, the Court also recognized that a hearing is not required in all

cases. Id. at 98. Further, this court has concluded, "in many cases, no evidentiary

hearing is needed in order for a court to certify a class, and class certification may be
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granted on the basis of the pleadings alone." Lucio v. Safe Auto Ins. Co., 183 Ohio

App.3d 849, 2009-Ohio-4816, 919 N.E.2d 260, ¶15, citing Warner at 98; Gottlieb v. S.

Euclid, 157 Ohio App.3d 250, 2004-Ohio-2705, 810 N.E.2d 970 (8th Dist.); Franks v.

Kroger Co. 649 F.2d 1216 (6th Cir.1981). "An evidentiary hearing is not required in

cases where the pleadings in a class action are so clear that a trial court may find by a

preponderance of the evidence that certification is or is not proper." Ritt at ¶18. "'As

long as the trial court provides a sufficient opportunity for a factual development so as

to permit a meaningful determination as to whether or not a cause of action should be

certified as a class action, the trial court need not conduct a hearing on the certification

question. ***' " Id. at ¶19, quoting Clark v. Pfizer, Inc., 6th Dist. No. S-84-7, 1984

WL 7932, *5 (July 13, 1984).

{163} Therefore, a trial court has discretion whether to hold a class certification

hearing and "it follows that if the court had sufficient information before it to rule on

certification, it did not abuse its discretion by failing to hold a hearing." Ritt at ¶21.

See also Lasson v. Coleman, 2d Dist. No. 21524, 2007-Ohio-3443, ¶15-17.

{164} Beck asserts the record was not developed enough with regard to class

certification and therefore a hearing was required. We disagree. Based upon a review

of the trial court's detailed February 8, 2013 decision, which noted, inter alia, the same

Form G&T 83 Lease was used between Beck and all the Landowners and no

monetary damages were sought, class certification was a fairly straightforward matter.

There was sufficient opportunity for factual development to permit a meaningful

determination as to whether to certify a class action.

{165} Prior to ruling on class certification, the trial court ruled upon Beck's

motion to dismiss and/or change venue and the Landowners' motion for summary

judgment. The trial court had before it the Form G&T 83 Leases at issue, the

purchase and sale agreement and assignment of the deep rights under the leases

between Beck and XTO, Beck's motion to dismiss and the Landowners' opposition

response, and the Landowners' and Beck's filings regarding the Landowner's motion

for summary judgment. Further, the only relief sought was a declaration that the form

lease is void and the quieting of title to lands encumbered by that particular form lease.
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{¶66} Membership in the class is based upon whether an individual's land is

encumbered by that form lease, and whether any drilling has been carried out on the

individual's land. There are no disputes regarding the pertinent evidence, and the trial

court's conclusion on each one of the class prerequisites was based upon information

in the recorda Moreover, neither party requested a hearing on class certification.

{167} Based on all of the above, the trial court did not abuse its discretion by

failing to hold a hearing on class certification. Accordingly, Beck's third assignment of

error in 13MO3 is meritiess.

13M011 - Class Definition

{168} In its sole assignment of error in 13MO11, Beck asserts:

{169} "The trial court abused its discretion when it adopted a class description

that is inconsistent with Appellees' Second Amended Complaint and Appellees' Motion

for Class Action Certification."

{170} Beck challenges the trial court decision to certify a class consisting of

Ohio lessors instead of one comprised of Monroe County lessors as requested in the

second amended class action complaint and amended motion for class action

certification. In other words, Beck challenges the trial court's authority to modify the

definition of the class set forth in the pending pleading and motion.

(171) To briefly recap the procedural history, both the first and second

amended class action complaints requested that a class of Monroe County lessors be

certified. The initial motion for class action certification did request a class of Ohio

lessors, however, in the amended motion, they changed their request to include

Monroe County lessors. Because the trial court's February 8, 2013 class action

certification decision was ambiguous regarding the class definition, this court issued a

limited remand for the trial court to define the class. Thereafter, the Landowners' filed

a motion in aid of appeal requesting that the class include all Ohio lessors.

{172} A court's description of a class must be unambiguous and such that all

class plaintiffs are sufficiently identifiable. Warner v. Waste Mgt., Inc., 36 Ohio St.3d

91, 96, 521 N.E.2d 1091 (1988). A class description is sufficiently definite if it is

"administratively feasible for the court to determine whether a particular individual is a
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member." Hamilton v. Ohio Sav. Bank, 82 Ohio St.3d 67, 71-72, 694 N.E.2d 442, 448

(1998).

{173} The trial court has wide discretion in defining the certified class, and has

the power to sua sponte modify a class description that was proposed by a party. Ritt,

supra, at ¶19-20 (citing Warner and concluding that trial court should have modified

the class). See also Baughman v. State Farm Mut. Auto. Ins. Co., 88 Ohio St.3d 480,

483-484, 727 N.E.2d 1265 (2000) (where Ohio Supreme Court sua sponte modified

the class description). The Sixth Circuit has noted that this broad discretion stems

from the fact that "courts must be vigilant to ensure that a certified class is properly

constituted." Powers v. Hamilton Cty. Pub. Defender Comm, 501 F.3d 592, 619 (6th

Cir.2007). In Powers, the appellate court concluded that the trial court's multiple

amendments to the class description "merely showed that the court took seriously its

obligation to make appropriate adjustments to the class definition as the litigation

progressed." Id., citing Schorsch v. Hewlett-Packard Co., 417 F.3d 748, 750 (7th

Cir.2005) (noting that "[!]itigants and judges regularly modify class definitions"); In re

Monumental Life Ins. Co., 365 , F.3d 408, 414 (5th Cir.2004) ("District courts are

permitted to limit or modify class definitions to provide the necessary precision.").

{174} Resolution of this issue turns on the trial court's broad discretion to

manage class actions. See, e.g., Hamilton, supra, 82 Ohio St.3d at 70 (emphasizing

the trial court's broad discretion in class certification matters and noting that such

discretion is "grounded * * * in the trial court's special expertise and familiarity with

case-management problems and its inherent power to manage its own docket.");

Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201, 509 N.E.2d 1249, 1252 (1987)

("[djue deference must be given to the trial court's decision. A trial court which

routinely handles case-management problems is in the best position to analyze the

difficulties which can be anticipated in litigation of class actions. It is at the trial level

that decisions as to class definition and the scope of questions to be treated as class

issues should be made.")

{175} Here, the Landowners did submit a proposed modification while the case

was on remand from this court, wherein they requested a state-wide class. Second,
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the class certified by the trial court is unambiguous and such that all class plaintiffs are

easily identifiable. Third, the trial court cited valid reasons in support of its decision to

certify a state-wide class:

This is the class delineation that best serves the interests of finality,

judicial economy and justice. Determination of the members of this class

will not be difficult. This is a clear and unambiguous class definition. It

will resolve these issues once and for all and prevent years of numerous

and protracted litigation.

{176} The trial court did not abuse its discretion by defining the class more

broadly than was originally requested via the pending pleading and class certification

motion. Specifically, the trial court did not abuse its discretion by defining the class as

all Ohio lessors who executed a Form G&T 83 Lease with Beck, where Beck had

neither drilled nor prepared to drill a well, nor included the property in a drilling unit.

Accordingly, Beck's sole assignment of error in 13M011 is meritless.

121VIO6 - Summary Judgment

{177} Beck assigns six errors, all of which challenge the trial court's decision

granting summary judgment in favor of the Landowners. For ease of analysis, the

assignments of error will be discussed together and/or out of order.

{178} When reviewing a trial court's decision to grant summary judgment, an

appellate court applies the same standard used by the trial court and, therefore,

engages in de novo review. Parenti v. Goodyear Tire & Rubber Co., 66 Ohio App.3d

826, 829, 586 N.E.2d 1121 (9th Dist.1990). Under Civ.R. 56, summary judgment is

only proper when the movant demonstrates that, viewing the evidence most strongly in

favor of the nonmovant, reasonable minds must conclude no genuine issue as to any

material fact remains to be litigated and the moving party is entitled to judgment as a

matter of law. Doe v. Shaffer, 90 Ohio St.3d 388, 390, 738 N.E.2d 1243 (2000).

Further, "[t]he construction of written contracts and instruments of conveyance is a

matter of law." Alexander v. Buckeye Pipe Line Co., 53 Ohio St.2d 241, 374 N.E.2d
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146 (1978), paragraph one of the syllabus, quoting Graham v. Drydock Coal Co., 76

Ohio St.3d 311, 313, 667 N.E.2d 949 (1996). Thus, a de novo review applies as well.

No-term/Perpetual Leases

{179} In its first and fourth assignments of error in 12MO6, Beck asserts:

{180} "The trial court erred when it concluded the leases are subject to

11 perpetual renewal and therefore void ab initio"

{181 }°The trial court erred when it concluded the leases were "no-term°

leases."

{182} Beck challenges the trial court's decision to void the Lease merely

because the court deemed it to be a perpetual lease. Indeed, although perpetual

leases are disfavored by the law, courts have not found them to be per se illegal or

void from their inception. See Myers v. East Ohio Gas, 51 Ohio St.2d 121, 364 N.E.2d

1369 (1977); Hallock v. Kintzler, 142 Ohio St. 287, 51 N.E.2d 905 (1943); Central Ohio

Natural Gas & Fuel Co. v. Eckert, 70 Ohio St. 127, 71 N.E. 281 (1904). That said, we

must first determine whether the Leases are in fact perpetual.

{183} Beck challenges the trial court's ruling that the Leases were no-term and

perpetual in nature, and therefore violative of Ohio public policy. Beck asserts the trial

court misinterpreted the following Lease provisions to reach that conclusion:

2. This lease shall continue in force and the rights granted

hereunder be quietly enjoyed by the Lessee for a term of ten years and

so much longer thereafter as oil and gas or their constituents are

produced or are capable of being produced on the premises in paying

quantities, in the judgment of the Lessee, or as the premises shall be

operated by the Lessee in the search for oil or gas and as provided in

Paragraph 7 [the dry hole clause].

3. This lease, however, shall become null and void and all rights of

either party hereunder shall cease and terminate unless, within 12

months from the date hereof, a well shall be commenced on the

premises, or unless the Lessee shall thereafter pay a delay rental of
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each year, payments to be made quarterly until the

commencement of a well. A well shall be deemed commenced when

preparations for drilling have commenced.

{184} The trial court concluded that these two provisions, when read together,

allow Beck to extend the leases in perpetuity, in violation of Ohio public policy, "either

by making nominal delay rental payments pursuant to paragraph 3 or by determining

in its own judgment that the premises are capable of producing oil or gas in paying

quantities pursuant to paragraph 2."

{185} Beck asserts that the trial court's interpretation of the Lease provisions

runs counter to years of established oil and gas jurisprudence in Ohio and nationwide.

We agree; the trial court's reasoning is problematic for four main reasons.

{¶86} First, the lease is not a no-term lease. The habendum clause of the

Lease contains a primary and secondary term: "This lease shall continue in force * * *

for a term of ten years and as much longer thereafter as oil or gas or their constituents

are produced or are capable of being produced on the premises in paying quantities,

in the judgment of the Lessee * * *."

{187} As stated in Am. Energy Serv. v. Lekan, 75 Ohio App.3d 205, 598

N.E.2d 1315 (5th Dist.1992), the habendum clause is "two tiered. The first tier, or

primary term, is of definite duration The second tier is of indefinite duration and

operates to extend the Lessee's rights under the lease so long as the conditions of
^f

1 i the secondary term are met." Id. at 212 (quoting and affirming in entirety the

decision of the trial court).

{188} For example, Gardner v. Oxford Oil Co., 2013-Ohio-5885, 7 N.E.3d 510

(7th Dist.), involved a habendum clause that stated: "the lease will run for'5 years and

so much longer thereafter as oil, gas or their constituents are produced in paying

quantities thereon, or operations are maintained on' all or part of the land." Id. at ¶4.

We concluded that the "primary term" of the lease was five years, which had expired,

and that "[t]he habendum clause of the lease also provides for a secondary term, that

the lease will run for 'and so much longer thereafter as oil, gas or their constituents are
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produced in paying quantities thereon, or operations are maintained on' all or part of

the land." Id. at ¶27.

{189} Likewise in Swallie v. Rousenberg, 190 Ohio App.3d 473, 2010-Ohio-

4573, 942 N.E.2d 1109 (7th Dist), the habendum clause provided that the lease had:

"a term of twenty (20) years and so much longer thereafter as oil, gas, or their

constituents are produced in paying quantities thereon." Id. at ¶5-6. In interpreting

this language, this court concluded that "the primary term of the [1919] lease expired"

after the first twenty years, "in 1939." Id. at ¶63. The court then acknowledged that

"fflhe lease term continued under the secondary term until the well ceased producing

in paying quantities ***." Id. There was no requirement in the lease that the lessee

had any drilling obligations during the initial primary term. Id. at ¶62.

{190} Applying these principles to the instant case, the primary term of `the

Lease is ten years and the secondary term is "so much longer thereafter as oil and gas

or their constituents are produced or are capable of being produced on the premises in

paying quantities, in the judgment of the Lessee, or as the premises shall be operated

by the Lessee in the search for oil or gas and as provided in Paragraph 7 [the dry hole

clause]." The Form G&T 83 Lease is not a no-term lease; it has two distinct terms.

{191} Second, courts have held that delay rental provisions in oil and gas

leases -also known as drilling and rental clauses- such as the one contained in

paragraph 3 of the Lease, only apply during the primary term of the lease.

{192} In Northwestern Ohio Natural Gas Co. v. City of Tiffin, 59 Ohio St. 420,

54 N.E. 77 (1899), the lease at issue was for "the term of five years...and as much

longer as oil and gas is produced or found in paying quantities," and it also required

the lessee to "complete a well * * * within nine months" or pay "for such delay a yearly

rental." Id. at 424. The Supreme Court of Ohio concluded that "such a lease * * *

expires at the end of the specified term, unless within that time oil or gas is obtained

from the land in the designated quantities." Id., at paragraph two of the syllabus.

"Upon payment of the [delay] rental, [lessee's] right to complete the well continued for

the specified term of five years, but no longer." (Emphasis added.) Id. at 442-443.
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{¶93} And in Brown v. Fowler, 65 Ohio St. 507, 522, 63 N.E. 76 (1902), the

lease had a primary term of two years and secondary term of "as long thereafter as oil

or gas is found in paying quantities thereon," but not to exceed 25 years from the date

of the lease agreement. Id. at 521. It also contained a provision that reciuired the

lessee to drill within twelve months or pay a delay rental. The Court concluded that

"[t]his [delay rental] clause cannot have the effect, in any event, to extend the lease

beyond the two years definitely and certainly fixed in the habendum clause." Id. at

523. In other words, the delay rental payment cannot extend the lease beyond the

primary term.

{194} As a federal district court has explained much more recently, provisions

in oil and gas leases "obligating the lessor to pay a rental or develop the leasehold"

are "understood to be operative during the primary term." Jacobs v. CNG

Transmission Corp., 332 F.Supp.2d 759, 786 (W.D.Pa.2004). The court elaborated on

the history of the delay rental clause and how that played a role in its meaning:

When the fixed term lease came into general use in the 1890s.* *

* lessees argued that such leases could be extended beyond the fixed

term by the mere payment of the fixed rental referenced in the drilling

clause. * * * The courts * * * rejected such a construction as being

"contrary to the intentions of the parties to so word a habendum clause

that the lease must terminate within a definite time in the absence of

production, and then in the next clause destroy that provision by another

permitting the lease to run indefinitely [without production] by the

payment of a nominal delay rental."

Id. at 790, quoting 2 Summers, The Law of Oil and Gas, Section 290.

{195} The trial court here primarily relied on Hite v. Falcon Partners, 13 A.3d

942, 947 (Pa.Super.2011), a Pennsylvania appellate court case, in reaching the

opposite conclusion. However, Hite is factually distinguishable for a number of

reasons. In Hite, the secondary term of the habendum clause expressly permitted the

lease to continue in perpetuity as long as a delay rental was paid:
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3. Term. Lessee has the right to enter upon the Property to drill

for oil and gas at any time withinone [sic] (1) year from the date hereof

and as long thereafter as oil or gas or either of them is produced from

the Property, or as operations continue for the production of oil or gas, or

as Lessee shall continue to pay Lessors two ($2.00) dollars per acre as

delayed rentals, or until all oil and gas has been removed from the

Property, whichever shall last occur. Id. at Paragraph 3.1.

Hite at 944.

{196} However, the Hite court declined to enforce the provision so as to permit

the lessee to defer production indefinitely as long as the rental was paid. The court

only allowed the delay rental provision to defer production during the primary term:

[D]elay rentals function to relieve the lessee of the obligation to develop

the leasehold during the primary term of the lease. Thus, Paragraph 3 of

the leases currently at issue sets forth a primary term of one year, and

requires a two dollar delay rental, paid annually. As such, a single two

dollar delay rental payment relieved [the lessee] of any obligation to

develop the leasehold during the one year primary term. Once that one

year primary term expired, however, the mere payment of delay rentals

alone did not preserve [the lessee's] drilling rights.

Id. at 948.

{197} Importantly, when the lessors filed suit in Hite the primary term of the

leases at issue had ►ong since expired, no production had occurred and the lessees

contended that they were not obligated to drill so long as they paid the delay rental.

Id. at 944-945, 948. By contrast, the Form G&T 83 Leases here were still within their

primary term at the time the trial court declared them unenforceable. Secondly, unlike

the leases in Hite, the delay rental provision here was set forth separately from the

secondary term of the habendum clause. Finally, unlike the Hite lessees, Beck is not
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contending that the Lease permits it to defer drilling indefinitely so long as it pays the

delay rental in paragraph 3 of the Lease.

{198} Hite actually supports Beck's position more than the Landowners insofar

as the Pennsylvania court recognized the long-standing view that delay-rental

j^ clauses-which were developed to offset the harsh requirement that development had

to occur immediately upon the signing of the lease-apply only during the primary term

^ g of the lease and do not permit a lessee to defer commencement of a well beyond the

1 primary term. Hite at 947-948.

{¶99} Thus, the trial court incorrectly concluded that Beck could extend the

Lease in perpetuity by making a nominal delay rental payment. Under established

case law, once the primary term of the Lease expires, the delay rental provision is no

longer applicable. In order for the Lease to continue into the secondary term, "oil or

I gas or their constituents [must be] produced or [must be] capable of being produced

on the premises in paying quantities, in the judgment of the Lessee

{1100} Turning to the third issue with the trial court's decision-its

interpretation of the phrase capable of production-similar language in a habendum

clause has been read as referring to whether a well is capable of producing, not
whether the land is capable of producing. Morrison v. Petro Eval. Serv., Inc., 5th Dist.

No. 2004 CA 0004, 2005-Ohio-5640, ¶34-35, 39-40 (where a lease had a definite

primary term and continued "as long thereafter" as "oil or gas is produced or is capable

of being produced from the premises," the court held that "a well is capable of

production if it is capable of producing in paying quantities without additional repairs or

e ui ment"q p ), quoting Anadarko Petroleum Corp. v. Thompson, 94 S.W.3d 550, 558

(Tex.2003); Hunthauser Holdings, LLC v. Loesch, D.Kan. No. 00-1154-MLB, 2003 WL

21981961 (June 10, 2003) (where lease lasted for three years and as long thereafter

as oil, gas or any of the products covered by the lease is or can be produced, the court

proceeded as if the clause refers to a well that has produced or is capable of

producing); Anadarko Petroleum Corp., supra (habendum clause stating the lease

lasts as long as gas is or can be produced refers to whether a well is producing or can
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produce). In other words, oil and gas is not capable of being produced if no well

exists.

(1101) Here, the secondary term of the habendum clause does not allow an

extension merely because the land is capable of production. The Landowners are

incorrect that the Leases require no development activity whatsoever, ever, and may

be extended indefinitely. The trial court incorrectly concluded that Beck could extend

the Lease in perpetuity by interpreting the phrase "capable of production," in the

secondary term of the habendum clause to mean the land is capable of producing.

Instead, case law has interpreted the phrase as referring to whether a well is capable

of producing. This interpretation presupposes that a well was drilled and began

producing during the primary terni of the lease, and continued producing into the

secondary term. The secondary term would then continue until such time as the well

was no longer capable of producing.

{1102} Fourth and finally, the trial court incorrectly reasoned that the addition

of the language "in the judgment of Lessee°" to the secondary term of the habendum

clause, permits the Lease to continue in perpetuity at Beck's sole discretion. The full

portion of the habendum clause reads: "are produced or are capable of being

produced on the premises in paying quantities, in the judgment of the Lessee." The

Landowners and the trial court over-parsed the phrase. The phrase does leave it to

the judgment of the Lessee to determine whether a well is in fact or capable of

producing in paying quantities. It would be contrary to the joint economic interest of

both a landowner and the lessee to continue drilling if it was no longer financially

feasible. Under these conditions, the lease would end and the lessee's interest in the

mineral rights would expire; it would not continue in perpetuity. Further, clauses

dealing with paying quantities have not been invalidated or read as making an entire

lease void ab initio. They do not necessarily allow the lessee to arbitrarily determine

whether a well is capable of production.

{1103} Rather, courts generally impose a good faith standard on the paying

quantities requirement, with or without this lease language. See, e.g., T.W. Phillips

Gas and C7i/ Co. v. Jedlicka, 615 Pa. 199, 216-224, 42 A.3d 261, fn. 15 (2012); Cotton
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v. Upham Gas Co., 5th Dist. No. 86CA20, 1987 WL 8741, *1 (Mar. 6, 1987) ("As

between lessor and lessee, the construction of the phrase 'paying quantities' must be

from the standpoint of the lessee and his 'good faith judgment' that production is in

paying quantities must prevail."); Weisant v. Follett, 17 Ohio App. 371 (7th Dist.1922)

(reviewing cases in various states for propositions such as: "The lessee, acting in

1 good faith and upon his honest judgment, not an arbitrary judgment ***°'; "His

^ judgment, when bona fide, is entitled to great weight in determining whether the gas is

in fact produced in paying quantities"; "the lessee is the sole 'ud e on this1 g question,

and as long as he can make a profit therefrom, he will be permitted to do so"; and

"largely left to his good judgment").

{1104} For all of these reasons, the trial court erred in determining that the

leases were no-term and perpetual in nature, and therefore void ab initio as against

public policy. The Lease provided for a primary term of 10 years within which to

commence drilling. Only then would a secondary term commence, and continue only

so long as there is an established oil or gas well that is actually producing or capable

of producing in paying quantities. Accordingly, Beck's first and fourth assignments of

error in 12MO6 are meritorious.

Implied Covenants

{1105} In its second, third and sixth assignments of error in 12MO6 Beck

asserts, respectively:

{1106} "The trial court erred when it concluded Appellant's leases were subject

to implied covenants."

{1107} "The trial court erred when it refused to enforce the 30-day notice

1 provision."

{1108} "The trial court erred when it found a breach of the covenant to

develop."

{1109} In addition to invalidating the Leases because it believed them to be

no-term and perpetual in nature, the trial court also concluded that they were subject

to the implied covenants and that Beck had breached the implied covenant to
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reasonably develop. Despite finding a breach, the trial court refused to enforce a

Lease clause that granted Beck 30 days to cure any alleged breach.

{1110} First and foremost, the trial court erred in its conclusion that the Leases

; were subject to implied covenants, relying on the Supreme Court's decision in lonno,

supra, 2 Ohio St.3d 131. In that case, the 1960 coal and clay lease provided for a

royalty on the product or a minimum rent payment of $300 per year for the first two

years and $600 per year thereafter. By 1979, there was still no mining activity, the

lessors refused to accept that year's payment, and the lessors sued seeking forfeiture

and cancellation of the mineral lease for reasons of nonperformance and failure of

consideration. The issue before the Supreme Court was whether the lease should be

forfeited for breach of an implied duty to reasonably develop the leased premises

where the lease contains no time period for commencement of operations. Id. at 132.

{1111} The Supreme Court reiterated the general principle that absent express

provisions to the contrary, a mineral lease includes an implied covenant to reasonably

develop the land. Id. at 132-133, citing Beer v. Griffith, 61 Ohio St.2d 119, 399 N.E.2d

1227, at paragraph of syllabus (1980) and Harris v. Ohio Oil Co., 57 Ohio St. 118, 127,

48 N.E. 502 (1897). "Thus, where a lease fails to contain any specific reference to the

timeliness of development, the law will infer a duty to operate with reasonable

diligence." Id. at 133.

{1112} The Court then addressed whether the annual rental removed any duty

to develop with diligence. The Court concluded that because the rental was to be

offset by any coal or clay produced, the contract manifestly contained an implied

covenant on the part of the lessees that they will work the land with ordinary diligence

so that lessors may secure the actual consideration for the lease being the payment of

a royalty on mined minerals. Id. at 133-134. The Court continued:

The fact that the lessees have continued to make annual payments for a

period of over eighteen years does not alter their responsibility to

develop the land within a reasonable time. The questions of working

diligently and of paying rent or royalties are entirely separate matters. An
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annual advance payment which is credited against future royalties

cannot be viewed as a substitute for timely development. To hold

otherwise would be to reward mere speculation without development,

effort, or expenditure on the part of the lessees. It would allow a lessee

to encumber a lessor's property in perpetuity merely by paying an annual

sum. Such long-term leases under which there is no development

impede the mining of mineral lands and are thus against public policy.

We therefore hold that an annual advance payment which is credited

against future royalties under the terms of a mineral lease does not

relieve the lessee of his obligation to reasonably develop the land. We

further find that since the lessees in the present case have failed to carry

on any sort of mining activity on the leased premises since the inception

of the lease in 1960, that they have breached such duty.

Id. at 134.

{1113) lonno does not benefit the Landowners for several reasons. First, it is

factually distinguishable. The lonno Court focused on contractual language stating

that the rental was an offset in the case of production-"an annual advance payment

which is credited against future royalties"-to show that there was an implied covenant

to reasonably develop. Id. at syllabus. The Court explained:

Clearly, we are not dealing with a contract which exacts a non-

refundable annual payment of rent to the lessor as separate and

independent consideration. Rather, because the minimum royalties

required under the lease at hand offset production royalties, the real

consideration for the lease is the expected return derived from the actual

mining of the land.

Id. at 443.



- 32 -

{¶114} By contrast, here the rental is not an offset but rather a substitute for

drilling. It is a non-refundable payment of rent to the Landowners as separate and

independent consideration for the right to delay drilling during the primary term of the

Lease.

° {1115} In any event, the lonno implied covenant to reasonably develop will

only be inferred "where a lease fails to contain any specific reference to the timeliness

of development." Id. at 133. The lonno Court specified that it was dealing with a no-

term lease. There was no primary term in the lonno lease during which major actions

such as production were required, whereas here there is a ten-year primary term

during which certain development activities must occur. Further, an implied covenant

can only be construed in a lease if there are no express provisions to the contrary. Id.

at 132-133. Where the lease specifies that no implied covenant shall be read into the

agreement, an implied covenant to develop under lonno cannot be imposed. Bilbaran
j Farm, Inc. v. Bakerwell, Inc., 5th Dist. No. 12-CA-21, 2013-Ohio-2487, 993 N.E.2d

795, ¶19-21; Bushman v. MFC Drilling, Inc., 9th Dist. No. 2403-M, 1995 WL 434409,

*2 (July 19, 1995), Taylor v. MFC Drilling, Inc., 4th Dist. No. 94CA14, 1995 WL 89710,
za

*2 (Feb 27, 1995); Holonko v. Collins, 7th Dist. No. 87CA120, 1988 WL 70900, *2

(June 29, 1988), Smith v. North East Natural Gas Co., 5th Dist. No. 86AP30016, 1986
ai

WL 11337, *2-3 (Sept. 30, 1986).

{1116} In Holonko, this court refused to impose an implied covenant of

development into a lease, noting that the Supreme Court held the implied covenant is

utilized only when the lease is silent as to timeliness of development. Holonko, 7th

Dist. No. 87CA120 at *2, citing Harris, 57 Ohio St. at 129. This court pointed out that

the lease mentioned the right of drilling or not drilling and the lease stated: "It is

mutually agreed that this instrument contains and expresses all the agreements and

understandings of the parties in regard to the subject matter thereof, and no implied

covenant, agreement or obligation shall be read into this agreement or imposed upon

the parties or either of them." (Emphasis added.) Holonko at *2.

{1117} Similarly, the Lease here contains a clause that required Beck to

commence operations or make a delay rental payment, as well as a clause stating that
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the rentals are "adequate and full consideration for all the rights herein granted to the

Lessee, and the further right of drilling or not drilling on the leased premises ***[;]"

and a clause stating that the lease "contains and expresses all of the agreements and

understandings of the parties" and that "no implied covenant, agreement or obligation

shall be read into this agreement or imposed upon the parties or either of them."

(Lease paragraphs 3, 9, 19.)

{¶118} The trial court, however, found that paragraph 19's disclaimer of

implied covenants was contradicted by paragraph 17 of the Lease which states:

In the event the Lessor considers that Lessee has not complied

with any of its obligations hereunder, either expressed or implied, Lessor

shall notify Lessee in writing setting out specifically in what respects

Lessee has breached this contract. Lessee shall then have thirty (30)

days after receipt of said notice within which to meet or commence to

meet all or any part of the breaches alleged by Lessor. The service of

said notice shall be precedent to the bringing of any action by Lessor on

said lease for any cause, and no such action shall be brought until the

lapse of thirty (30) days after service of such notice on Lessee. * * *

(Emphasis added.)

{1119} The trial court concluded that the reference to express or implied in

paragraph 17, which it found to be a more specific provision, created an ambiguity that

nullified the disclaimer of implied covenants in paragraph 19, which the trial court

found to be a more general provision.

{1120} However, the fact that paragraph 17 requires notice of the lessor's

belief that the lessee has violated an express or implied obligation does not

necessarily create implied obligations. The purpose of that clause is to provide notice

to the lessee to ensure it has time to cure any alleged breaches. And assuming

arguendo that the clause at paragraph 17 somehow supersedes the express

proscription against the creation of implied covenants in paragraph 19, the fact that
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there is a delay rental provision during the primary term would preclude the reading of

any implied covenants into the Lease, as discussed above.

{1121} The entire premise behind the delay rental clause is to delay drilling

during the primary term. As the Supreme Court has explained:

In the lease in this case there is an express stipulation for the payment of

rental in lieu of drilling, and the option is thus given the lessee to drill or

pay rental in accordance with the terms of the contract. Surely the clause

making such provision, which is set out in full in the finding of facts,

cannot be otherwise construed or interpreted. The rights of the parties

must be determined from their own contract. Under the clearly expressed

terms of the lease, if the lessee does not drill, he may still continue the

lease in force by payment of the stipulated rental. Such matter being

covered by the express terms of the written contract, no implication can

arise in relation thereto inconsistent with, or in opposition to, such plain

provision of the written contract. An implied covenant can arise only

when there is no expression on the subject.

Kachelmacher v. Laird, 92 Ohio St. 324, 332, 110 N.E. 933 (1915).

{1122} For the various reasons expressed above, there is no implied covenant

of reasonable development that could apply within the ten-year primary term here, as

construing the lease to include such a covenant was expressly proscribed by the lease

terms. The trial court erred in reading an implied covenant into the Lease and further

concluding it was violated. Accordingly, Beck's second and sixth assignments of error

in 12M06 are meritorious, and Beck's third assignment of error, that the trial court

erred by failing to enforce the 30-day notice provision, is moot. App.R. 12(A)(1)(c).

{1123} Finally, in its fifth assignment of error in 12MO6, Beck asserts:

{1124} "The trial court erred when it invoked the equitable remedy of

forfeiture."

{1125} Here Beck contends that-setting the other issues with the trial court's

decision aside- forfeiture was not the appropriate remedy. This assignment of error
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1 is also rendered moot by the resolution of the other assignments of error above, and

we decline to address it. App.R. 12(A)(1)(c).

Appeal of the Denial of Intervention is Moot

{1126} In its sole assignment of error, XTO Energy asserts:

{1127} "The trial court incorrectly denied XTO Energy's Motion to Intervene."

{1128} In light of our decision in Case Nos. 12M06, 13MO3, and 13M011,

XTO's appeal is moot.

"As a general rule, courts will not resolve issues that are moot. See

Miner v. Witt (1910), 82 Ohio St. 237, 92 N.E. 21. 'The doctrine of

mootness is rooted both in the "case" or "controversy" language of

Section 2, Article III of the United States Constitution and in the general

notion of judicial restraint. * * * While Ohio has no constitutional

counterpart to Section 2, Article III, the courts of Ohio have long

recognized that a court cannot entertain jurisdiction over a moot

question.' (Citations omitted.) James A. Keller, Inc. v. Flaherty (1991), 74

Ohio App.3d 788, 791, 600 N.E.2d 736. * * * "

In re Atty. Gen.'s Subpoena, 11th Dist. No. 2009-G-2916, 2010-Ohio-476, ¶12, quoting
Nextel West Corp. v. Franklin County Bd. Of Zoning Appeals, 10th Dist. No. 03AP-
625, 2004-Ohio-2943, ¶10.

{1129} Within its motion to intervene, XTO alleged it had a significant interest

in the Leases, which the trial court determined to be void in its July 2012 decision

granting summary judgment in favor of the Landowners. Because this court has held

that the Leases are valid, XTO is in the same position it held prior to the trial court's

judgment. Thus, there is no need for XTO to intervene, and as such, no case or

controversy for this court to decide.

{1130} Accordingly, XTO's sole assignment of error in 13MO2 is moot.
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Conclusion

{1131} While it was not the best practice, the trial court did not abuse its

discretion by certifying the class after granting summary judgment on the merits

because the rule against one-way intervention does not apply to Civ.R. 23(B)(2)

classes. There was sufficient opportunity for factual develo ment so as to ermip p ta

meaningful determination regarding the class action certification, thus rendering a

hearing unnecessary. Finally, the trial court has discretion to modify the class, even

H sua sponte, and it did not abuse its discretion by defining the class as all Ohio lessors

who executed a Form G&T 83 Lease with Beck, where Beck had neither drilled nor

prepared to drill a well, nor included the property in a drilling unit. Accordingly,

assignments of error 1 and 3 in 13M3 are meritless; assignments of error 2 and 4 in

13M03 are moot; and the sole assignment of error in 13M011 is meritless.
^

^ i {1132} Regarding the summary judgment ruling, the trial court misinterpreted

the pertinent lease provisions and Ohio case law and erred in concluding the Lease is

a no-term, perpetual lease that is void ab initio as against public policy. The trial court

; further erred in concluding the Lease was subject to implied covenants and that Beck

breached the implied covenant to reasonably develop. Accordingly, in 12MO6,

assignments of error 1, 2, 4 and 6 are meritorious, and assignments of error 3 and 5

are moot.

1 {1133} Finally, in light of our decision in Case Nos. 12MO6, 13MO3, and

13M011, XTO's appeal in Case No. 13M02 is moot.

{1134} For all the foregoing reasons, the trial court's class certification and

definition judgments, dated February 8, 2013 and June 10, 2013, respectively, are

affirmed, and its July 31, 2012 order granting summary judgment is reversed and

remanded to the trial court for further proceedings according to law and consistent with

this Court's opinion.
i;

Donofrio, J., concurs.
Vukovich, J., concurs.

APPROVED:

JUDGE MARY DedrENARO
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MONROE COTJI^?TY, OHIO

Clyde A. Hupp, et al.,

Plaintiffs,

vs.

Beck Energy Corporation,

Defendant.
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Case No. 2011-345

Judge Ed Lane
Sitting by Assignment

DECISION
(On Pending Motions)

--- ----- ------ ----

The above styled action is before the Court on the Complaint of the Plaintiff, Clyde A.

Hupp and Molly A. Hupp, et al., for declaratory judgment and quiet title. This action was filed

on September 14, 2011 and the two subsequent Complaints for Class Action and Amended Class

Action were filed on September 29, 2011 and September 30, 2011, respectively. The Defendant,

Beck Energy Corporation, has not filed an answer in this action, but has made an appearance.

This action has not been certified as a class acti on as of the date of this decision. The Court is

considering the pending motions prior to undertaking the required hearings in regard to class

certifications. Clyde A. and 1Vlolly Hupp are parties of record in this case and the correct

style of the case is as set forth above. For some reason, unknown to this Court, the parties

in this case have changed the style of this case. All future filings in this case will be

correctly titled or subsequently stricken by Court order.

T.he Defendant filed a Motion to Dismiss and/or Change Venue on November 30, 2011

with a brief in support. The Plaintiffs filed a Brief in Opposition to the Defendant's Motion to
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Dismiss on January 5, 2012. On the same date, the Plaintiffs also filed a response to the

Defendant's Motion to change venue. On February 16, 2012 the Plaintiffs filed a Motion for

Summary Judgment with a supporting brief. On March 19, 2012 Chief Justice Maureen

O'Connor of The Oliio Supreme Court assigned the case to the undersigned, Judge Norman

Edward Lane, Jr., Judge of the Washington County Court of Common Pleas. On March 19, 2012

the Plaintiffs filed a Reply Brief in Support of their Motion for Sumniary 7udgment. Thereafter,

on March 23, 2012, the Court ordered the matter set for a Status Conference. The purpose of the

Status Conference was to establish a briefing schedule for all of the motions that were being filed

in this action. All attorneys of record participated in the Status Conference. A Status Conference

was held by means of telephone conferencing on April 20, 2012. A Journal Entry was entered on

April 25, 2012 establishing a briefing schedule for the pending motions. The brieting schedule

required all responses to be filed by April 30, 2012 and replies to responses by April l'D, 2012.

All motions and replies have been timely filed either pursuant to an extension of time granted by

the Court or within the original deadlines. The Defendant filed its Brief in Opposition to the

Plaintiff's Motion for Summary Judgment on April 30, 2012 and the Plaintiffs filed a reply to

that Brief on May 14, 2012. The matter has been under review by the Court since that date. The

Court has reviewed all of the pleadings, all of the motions, memorandums and supporting

affidavits provided to this Court and filedin this action. At prese.nt there are six named

individual plaintiffs in this action. One plaintiff, Donald W. Yonally, was voluntarily dismissed

without prejudice onApril 12, 2012.

The Court will address all of the issues presented in the parties' various motions in this

decision.
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FACTUAL BACKGROUND

The Plaintiffs own various tracts of land in Monroe County, Ohio. The Defendant, Beck

Energy, is an Ohio oil and gas producer that develops oil and gas interests in Ohio. Beginning in

2003 the Defendant entered into a number of oil and gas leases in Monroe County, Ohio. The

Plaintiffs maintain that they have a potential class of 248 lessors. The leases that are involved in

this action are leases generated by the Defendant. All leases are identical except as to a few

blanks on each of the form leases that were filled in by the Defendant's representatives. These

variations are: the date of the lease, the names and addresses of the lessors, and a rough

description of the land by township and county. All leases have written in the blank in paragraph

three a twelve month-primary period/terrn. -The delayed rental payment varies per lease and the

name of the lessors varies with each lease. To date, no wells have been drilled in Monroe

County pursuant to any of tlie leases that are involved in this action.

There are certain provisions of the form lease (see Plaintiffs' Exhibit 2 as attached to

Plaintiffs' Complaint) that are at issue in this case. The key paragraphs are set forth below:

2. This lease shall continue in force and the rights granted hereunder be quietly
enjoyed by the Lessee for a terin of ten years and as much longer thereafter as oil
or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the judgxnent of the Lessee, or as the premises
shall be operated by the Lessee in the search for oil or gas and as provided in
Paragraph 7 following.

33. This ease, however, shall become null and void and all rights of either party
hereunder shall cease and terminate unless, within -12- months from the date

hereof, a well shall be commenced on the premises, or unless the Lessee shall
thereafter pay a delay rental of $108.00 Dollars each year, payments to be made

quarterly until the conirnencement of a well. A well shall be deemed con2menced
when preparations for drilling have been commenced.
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?. In the event a well drilled hereunder is a dry hole and is plugged according to
law, this lease shall become null and void and all r^ghts of either party hereunder
shall cease and terminate, unless within twelve (12) months from the date of the
completion of the plugging of such well, the Lessee shall conunence another well,
or unless the Lessee after the termination of said twelve month period resumes the
payment of delay rental as hereinabove provided.

8. In the event as well drilled hereunder is a producing well and the Lessee is
unable to market the production therefrom, or should production cease froni
producing well drilled on the premises, or should the Lessee desire to shut irl
producing wells, the Lessee agrees to pay th Lessor, commencing on the date one
year from the completion of such producing well or the cessation of production, or
the shutting in of producing wells, an advance royalty in the amount and under the
tenns hereinabove provided for delay rental until production is marketed and sold
off the prernises or such well is plugged and abandoned according to law. In the
event no delay rentals are started, the advance royalty payable hereunder shall be
made on the basis of $ 1.00 per acre per year.

9: I'he corisideration;-land-rentals orroyalties-pai:d and to-be paid, as herein-

provided, are and will be accepted by the Lessor as adequate and full

consideration for all the rights herein granted to the Lessee, and the further ri6ht

of drilling or not drilling on the leased premises, whether to offset producing wells

on acljacent or adjoiriing lands or otherwise, as the Lessor may elect.

16. zzi the event the Lessee is unable to perform any of the acts to be perfomled

by the Lessee by reason of force majeure, including but not limited to acts of God,

strikes, riots, and governmental restrictions including but not limited to

restrictions on the use of roads, this Iease shall nevertheless remain in fuli force

and effect until the Lessee can perform said act or acts and in no event shall the

within lease expire for a period of ninety days after the temzination of any force
maj eure.

17. In the event Lessor considers that Lessee has not complied with any of its
obligations hereunder, either express or implied, Lessor shall notiLy Lessee in
writing setting out specifically in what respects Lessee has breached this contract.
Lessee shall then have 30 days after receipt of said notice within vihicli to meet or
commence to meet all or any part of the breaches alleged by Lessor. The service
of said notice shall be precedent to the bringing of any action by Lessor on said
lease for any cause, and no such action shall be brought until the lapse of 'D0 days
after service of such notice on Lessee. Neither the service of said notice nor the
doing of any acts by Lessee aimed to meet all or any part of the alleged breaches
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shall be deemed an admission or presumption that Lessee has failed to perform all
its obligations hereunder.

x*^:

19. ... no implied covenant, agreement or obligation shall be read into tllis
agreement or imposed upon the parties. ...

MOTION TO CHANGE VENUE

At the present time, no jury demand has been filed in this action. If this matter

proceeds as an action to the Court, there has been a de facto change of venue by reason of

Judge Selmon recusing herself from this case and The Chief Justice of The Supreme

Court-of Ohio- assigning this-case-to the undersigned: -If-a-jury demand is timely filed in

the future, the Court will revisit the issue of venue should it be brought to the Court's

attention in a subsequent inotion. The motion to change venue is denied without

prejudice.

DEFENDANT'S MOTION TO DISMISS

On November 'D0, 2011 the Defendant filed a combined Motion to Dismiss and/or

Change Venue. Pursuant to Oh. Civ. R. 12(B)(6) the Defendant seeks to have this Court dismiss

this action pursuant to the provisions of paragraph 17 of the lease.

The Plaintiff.s admit that they have not complied with paragraph 17 of the subject iease.

A nzotion to dismiss for failure to state a claim upon which relief can be granted i s a

procedural motion that tests the sufficiency of a comp.laint. Dowdy v. Jones, V Dist. No. 10-

CO-21, 2011-Ohio-3168, ^(14. For a trial court to dismiss a complaint pursuant to Civ.R.
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12(B)(6), it must appear beyond doubt that the plaintiffs can prove no set of facts that would

entitle them to the relief sought. Ohio Bureau of Workers' Cornp v McKinley, 130 Ohio St.3d

156, 2011-Ohio-4432, _ N.E.2d ^12. "The allegations in the complaint must be taken as

true, and those allegations and any reasonable in.ferences drawn from them must be construed in

the nonmoving party's favor." Id. Moreover, a complaint should not be dismissed for failure to

state a claim merely because the allegations do not support the legal theories on which the

plaintiffs rely. Fahnbulleh v. Strahan, 73 Ohio St.3d 666, 667, 653 N.E.2d 1186 (1995).lnstead,

the Court must examine the complaint to deternai.ne whether the allegations provide for any relief

on any possible theory. Id.

Defendarit's motion.to..dismiss_herein.is predicated__on a single proposition:that Plaintiffs - -

did not provide thirty days written notice to this Defendant prior to commencing this action. The

Plaintiffs maintain that the Leases which form the contractual basis for these parties are void as

against public policy and unenforceable, and under any reasonable construction of said Leases,

were materially and substantially breached by the Defendant reducing the contractual

requirement of a notice to a meaningless act from which no benefit could be derived.

Public policy analysis requires a Court to consider the impact of a contract at issue in a

case upon society as a whole. Ea^le v. Fred Martin Motor Co., 157 Ohio App.3d 150, 20t04-

Ohio-829, 809 N.E.2d 1161, ¶63 (9th Dist.).

Public policy is that principle of law which holds that no one can lativfully do that
which has a tendency to be injurious to the public or against the public good.
Accordingly, contracts which bring about results which the law seeks to prevent
are unenforceable as against public policy.

Browii v. Gallaaher, 179 Ohio App.3 d 577, 2008-Ohio-6270, 902 N.E.2d 1037, ¶ 10 (4" Dist.).

Courts will reject any effort to er-force a contract that is against public policy, either directly or
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indirectly, or to claim benefits thereunder. T-a-ylor Buildin Corp_ v. Benfield, 117 Ohio St.3d 352,

2008-Ohio-938, 884 N.E.2d 12, 1̂61,- Polk v. Cleveland Railway Co., 20 Ohio App. 317, 320-21,

151 N.E. 808 (8th Dist. 1925); Buoscio v. Lord, 7`h Dist. No. 98-C.A.-151, 1999 Ohio App. LEXIS

6204, *4 (Dec. 17, 1999); Cormy Farms Ltd. v. Ball Resources, 7t'' Dist. No. 09 CO 36, 2011-Ohio-

5472, ¶26.

"[A)ctual injury is never required to be shown; it is the tendency to the prejudice of the

public's good which vitiates contractual relations." EaeIe at ¶64. Unlike a contract that is merely

voidable at the election of one of the parties, a contract is void ab initio if it seriously offends public

policy. Walsh v. Bollas, 82 Ohio App.3d 588, 593, 612 N.E.2d 1252 (11`'' Dist. 1992); Dunn v.

Bruzzese, -172Ohio-App.3d 320; 2007-Ohio-3500; 874-N.E:2d 1221, ¶81 (7ih Dist:).

"It is the public policy of the state of Ohio to encourage oil and gas production when the

extraction of those resources can be accomplished witllout undue threat of harm to the health,

safety and welfare of the citizens of Ohio." Newbury Township Board of Trustees v. Lomak

Petroleum (Ohio). Inc., 62 Qhio St.3d 387, 389, 583 N.E.2d 302 (1992); Norzhampton Buildin

Co. v. Board of Zoning Ap^eals, 109 Ohio App.3d 193, 198, 671 N.E.2d 1309 (9th Dist. 1996).

See also State v. Baldwi-n Producing Com., 10`h Dist. No. 76AP-892, 1977 WZ 199981, *2 (Mar.

10, 1977). To this end, political subdivisions - entities representing all persons withi.n their

territorial boundaries and not simply promoting the private interests of uldividual contracting

parties - are prohibited from enacting ordinances, rules and regulations restricting oil and gas

production that are more stringent than state requirements. Newbury TownshiT) at 3 8 9-90;

Nortizanipton Building Co at 198-99.

Historically, the ultimate duration. of oil and gas leases has been the subject of tension
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between lessors, lessees and the courts. Jacobs Y. CNG Transmission Com., 3 )32 F.Supp.2d 759,

786 (W.D. Pa. 2004). Because fixed-term leases were disadvantageous to lessees if production

was not achieved until the end of the term, the initial term was shortened and supplemented with

(1) what became known as an "unless" drilling clause, under which the lessee had the right to

postpone development by paying a delay rental, and (2) a surrender clause under wl1ich the lessee

could terminate his obligations as to unproductive property. Id., n.l 5 (citing 2 Sumrners, The

Law of Oil and Gas, §289). Lessees then devised leases under which the lessee could extend the

exploration period for as long as they considered payment of delay rentals worthwhile. Id. This

was effected by what became known as a "no-term lease," featuring a habendum clause that

simply conveyed the prernises subj ect to a list- ofe.onditions; one-of which was the payment of a

rental. Id.

However, the no-term lease was not favored by the courts. Id. One line of cases held that,

because the lease failed to establish a time beyond which the lessee could not delay development

and the payment of royalties, it was unfair and unenforceable against the lessor. Id. The other line

of cases read into the no-term lease an implied condition compelling the lessee to drill within a

reasonable time, the breach of which was cause for forfeiture: Id.

The Plaintiffs' position in this matter is that their leases with. the Defendant are a no-term

leases: through the boilerplate embedded in their leases, exemplified by Defendant's failure to

commence any drilling on any of the Plaintiffs' lands, the Defendant has the unilateral right to

indefinitely postpone development and extend the time in which it may develop the acreage in

perpetuity, either by making nominal delay rental payments pursuant to paragraph 3 of the Lease,

or by determining in its own judgnlent that the premises are capable of producing oil or gas in

Page 8 of 29



paying quantities pursuant to paragraph 2.

"[T]he presuniption is that a lease is made for the purpose of immediate
development, unless the contrary appears in the contract of the parties."*** The
implied covenant to develop the leasehold for mineral production with due
diligence and for the mutual benefit of both parties grew out of "the public interest
which is concerned with the development of the natural resources of the state."

Jacobs, 332 F.Supp.2d at 779. Upon a lessee's failure to develop the leasehold within a

reasonable time, "both public and private interests demanded judicial termination of the lease to

make possible the use and alienation of the land for oil and gas or for other purposes." Id, at 782.

The nZineral leases in Ionno v. Glen-Ge ry Corp, 2 Ohio St.3d 101, 443 N.E.2d 504

(1983), contained no time limitation during which mining operations were to be com_menced, but

required-the-lessees to pay advanceminimum royalties-eachyear; to-be applied against amounts-

anticipated to become due from future m.i^-1g operations. In concluding that the lessees had

breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

policy in Ohio:

The fact that the lessees have continued to make annual payments for a period of
over eighteen years does not alter their responsibility to develop the land within a
reasonable time. The questions of working diligently and of paying rent or
royalties cannot be viewed as a substitute for timely development. To hold

otherwise would be to reward mere speculation without development, effort, or

expenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by paying an annual sum. Such long-ternz
leases zsrzder ivlaich tltere is tio developm.erit irnpede the mitzilab ofnaineral laaicis
and are tlzus agairzstpublic policy.

This Court must, under the current state of Oliio law, consider the allegations in the

Plaintiffs' Complaint as true, and must draw any reasonable iriferences from them in favor of the

Plaintiffs. When doing so, this Court cannot say beyond doubt that the Plaintiffs can prove no set

of facts that would entitle them to the relief sought. Tllerefore, for all of the reasons set forth
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herein above and hereafter, the Defendant's Motion to Dismiss is not well taken and the same

shall bedenied.

PLAINTIFF'S MOTION FOR SUMMARY .IUDGMENT

The Plaintiffs filed their Motion for Summary Judgm.ent in this action on February 16,

2012. The Defendant filed its Brief in Opposition on Apri130, 2012. The Plaintiffs further filed

a reply to the Defendant's opposition on May 14, 2012 and on March 19, 2012 filed a reply brief

in support of'their Motion for Summary Judgment.

The Plaintiffs' Motion for Summary Judgment sets forth severai distinct issues. First, the

Plaintiffs--maintain-that-their lease-witli the Defendantis-a lease-in-perpetuity and as-suchis void-

and unenforceable as against the public policy of 7Tie State of Ohio. Secondly, the Plain.tiffs

maintain that the Defendant breached the implied co venant to reasonably deveiop their land and

by doing so the leases are now null and void. Thirdly; the Plaintiffs maintain that the lease

provisions for foregoing development by the payment of delayed rentals has expired because the

Defendant failed to conunence a well witlun the r,equired times. The Defendant has countered

the Plaintiffs' assertions by stating that it had not received the written notice required from the

Plaintiffs setting forth any alleged noncompliance by the Defendant with the lease's ternns.

Plaintiffs maintain that they do not have to give notice because the leases were void ab initio.

The Defendant also maintains that the sole remedy that the Plaintiffs are entitled to is damages

and not forfeiture of the leases. The Plaintiffs maintain that because the leases are void and

unenforceable from the beginning they are entitled to forfeiture of the lease.
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A Sumnlary judgment is a procedural vehicle used to terminate legal claims without

factual foundation." Gross v. VJestern-Southern Life Ins. Co., 85 Ohio App.3d 662, 667, 621

N.E.2d 412 (15t Dist. 1993). A Summary judgment is properly regarded not as a disfavored

procedural shortcut, but rather as an integral part of the [civil rules] as a whole, which are

designed to secure the just, speedy and inexpensive deternzination of every action.'' Todd

Development Co v. Morgan, 116 Ohio St.33 d 461, 2008-Ohio-87, 880 N.E.2d 88, &22. See also

Civ.R. 1(B).

Civ.R. 56(C) mandates that a court enter summary judgment if the evidence shows that

there is no genuine issue as to any material fact and that the moving party is entitled to judgment

as a matter of law_Id. When a motion for sumnary judamen.t lias been made and properl_y

supported; the burden shifts to the nonmoving party to set forth specific facts showing that there

is a genuine issue for trial. Id. The parties moving for summaryjudgment need only prove their

own case: the naovants do not bear the initial burden of addressing any affirrnative defenses the

nonmovant may assert. id, syllabus and &13.

"Summary judgment is appropriate where no genuine issue.of material fact rernains to be

litigated which could establish the existence of an element essential to the nonmoving party's

claim or defense." Gross, 85 Ohio App.3d at 667. The mere existence of a factual dispute is

insufficient to preclude summary judginent only disputes over material facts that might affect the

outcome of the suit under the governing law will properly preclude summary judgment. Id,

"The construction of written contracts and instruments of conveyance is a matter of law."

Alexander v. Bucke Pine Line Co., 553 Ohio St.2d 241, 374 N.E.2d 146 (1978), paragraph one

of the syllabus. This Court finds that the instant case involves the construction of written leases
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and in light of the Defendant's undisputed failure to commence any development activity

pursuant to those leases, the clear public policy of Ohio has been violated. There is no dispute as

to any material fact; reasonable minds can reach no conclusion other than one reached herein by

this Court that is adverse to the Defendant; and Plaintiffs are entitled to judgment as a matter of

law on this issue.

The Plaintiffs also maintain that their leases with the Defendant are perpetual leases

under which there has been no development of oil and gas and therefore the leases are void and

unenforceable as against public policy. Central to the understanding of this issue are paragraphs

two and three of these parties' leases. Paragraph two provides as follows:

_
"This_ lease shall continue in forcd an.d the riglits grailted hereunder be quietly
enjoyed by the lessee for a term of ten years and as much longer thereafter as oil
or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the judgment of the lessee, or as the premises
shall be operated by the lessee in the search for oil and gas and as provided in
paragraph 7 following."

Paragraph 7 of the parti es' leases deal with the event that if a well i s drilled that is a dry

hole. Paragraph number 3 of the parties' lease is also central to an understanding of the issue at

hand. Paragraph 3 of the parties' leases provi de that:

"This ease, however, shall become null and void and all rights of either party
hereunder shall cease and terminate unless, within -12- months from the date

hereof, a well shall be commenced on the premises, or unless the Lessee shall

thereafter pay a delay rental of Dollars each year, payment to be made

quarterly until the coim-nencement of a well. A well shall be deemed commenced

when preparations for drilling have been commenced."

The Defense maintains that a reasonable interpretation of these form leases is th.at they

shall drill a well within twelve months or have the right to pay the delayed rental for a period of

ten years and drill the well witllin that period. The Defendant wrote all of the leases involved
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herein. lf that was their intention then they should have stated it in their leases. That was never

their intention or they would have written this language into their leases. It probably only

became their intention when they were confronted with this lawsuit and law of Ohio on this

issue. The Plaintiffs maintain that this is a lease in perpetuity and violates public policy. The

lease by its term requires that a well be drilled within twelve months or that delayed payments be

made quarterly to preserve the right to drill at a later date. This Court does not find in either

paragraph 2 or 3 any lirnitation on the number of years that the delayed rental can. be paid.

Further, paragraph 2 provides that the leases have a term of ten years and as much longer

thereafter as oil or gas or their constituents are produced or are capable of being produced on the

prem.ises in"paying quan.tities: They liave iia provisian fQr a well to be drilled. It also leaves the

determination of what paying quantities means up to the Defendant. It gives no deadline for the

tiine in which once a well is commenced that it be completed. A well is deemed "comraenced"

when preparations for drilling have been comm.enced. There is no deadline for the completion of

a well. Some of the cases cited to the Court by the Defendant refer to the term "well" and not

"lease". This case is not dealing with a situation where a well has been drilled. No wells have

been drilled on any of the Plaintiffs' leases in Monroe County per the allegations of the Plaintiffs

in their briefs.

Public policy analysis requires this Court to consider the in7pact of the contract at issue

upon society as a whole. Faale v. Fred Martin Motor Co., 157 Ohio Spp.'d 150, 2004-Ohio-829,

809 N.E.2d 1161, ^63 (9'hDist.).

"Public policy is that principle of law which holds that no one can lawfully do that
which has a tendency to be injurious to the public or against the public good.
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Accordingly, contracts which bring about results which the law seeks to prevent
are unenforceable as against public policy."

Brown v. Gallagl-ier, 179 Ohio App.3d 577, 2008-Ohio-6270, 902 N.E.2d 1037, ^10 (4`h Dist.).

Courts will reject any effort to enforce a contract that is against public policy, either directly or

indirectly, or to claim benefits thereunder. Taylor Building Corp. v. Benfield, 117 Ohio St.3d

352, 2008-Ohio-938, 884 N.E.2d 12 T61; Polk v. Cleveland Railway Co., 20 Ohio App. 317,

320-321, 151 N.E. 808 (8th Dist. 1925); Buoscio v. Lord, 7" Dist. No. 98-C.A.-151, 1999 Ohio

App. LEXIS 6204, *4 (Dec. 17, 1999); Conny Farrls, Ltd. v. Ball Resources, 7t" Dist. No. 09 CO

36, 2011-Ohio-5472, ^26.

"[A]ctual injury is never required to be shown; it is the tendency to the prejudice of the

public's good which vitiates contractual relations." Ea^le at ^64. Unlike a contract that is

merely vofdabie at the election of one of the parties, a contract is void ab initio if' it seriously

offends public policy. Walsh v. Bollas, 82 Ohio App.3d 588, 593, 612 N.E.2d 1252 (11th Dist.

1992); Dunn v. Bruzzese, 172 Ohio App.3d 320, 2007-Ohio-3500, 874 N.E.2d 1221, 581 (7th

Dist.).

The Ohio Supreme Court has clearly and unequivocally articulated the public policy of

the State of Ohio in regard to the extraction of oil and gas. "It is the public policy of the state of

Ohio to encourage oil and gas production when the extraction of those resources can be

accomplished without undue threat of hann to the health, safety and welfare of the citizens of

Ohio." Newbury Township Board of Trustees v. Lomak Petroleum (Ohio) Inc., 62 Ohio St.3d

387, 389, 583 N.E.2d 302 (1992); Northampton Buildinp, Co. v. Board of .Zoning Appeals, 109

Ohio App.3d. 193, 198, 671 N.E.2d 1309 (9ti'' Dist. 1996). See also State v. Baldwin Producina
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Corn., 10`'' Dist. No. 76AP-892, 1977 WL 199981, *2 (Mar. 10, 1977). To that end, political

subdivisions - entities representing all persons vhthin their territorial boundaries and not simply

promoting the private interests of individual contracting parties - are prohibited from enactin.g

ordinances, rules and regulations restricting oil and gas production that are more stringent than

state requirements. Newbury Township at 389-90; Northainpton Building Co at 198-99. It

would be inconsistent to permit a private operator to unilaterally ban the development of

significant oil and gas resources indefinitely, solely for personal gain and over the objection of its

lessors.

The Plaintiffs are entitled to summaryjudgment in this matter because the leases in

question clearly, unequivocally aiid seriously offend publzc policy in that they are perpetuaI

leases that, by their terms and the payment of a nominal delayed rental may never have to be put

into production. The Plaintiffs are also entitled to sununaryjudgment because of the Defendant's

breach of the implied covenant to reasonably develop the land by failing to drill any wells on any

of the Plaintiffs' acreage. This provision violates the implied covenant to reasonably develop.

The leases in this case are, in effect, a no-term leases: through the boilerplate prepared by

the Defendant and contained in the leases, the Defendant has the unilateral right to indefinitely

postpone development and extend the time in which it may develop the Plaintiffs' acreage in

perpetuity. Paragraph 2 provides that the leases shall continue in force for a term of ten years

"and so much longer thereafter as oil or gas... are capable of being produced on the pren7ises in

paying quantities, in the judgment of the Lessee . ." but does not impose a time limi^tation as to

how long this Defendant can extend the duration of the leases by exercising its judgment.

Paragaph 3 provides that the leases shall become null and void if a well is not comrnenced
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within twelve (12) months, "...unless lessee shall thereafter pay a delay rental of Dollars

each year, ..." but likewise does not impose a limitation as to how long this Defendant can avoid

tei-mination by paying delay rentals. Furthermore, pursuant to the language contained in

paragraph 1 'D of the leases ("failure of payment of rental or royalty on any part of this lease shall

not void this lease as to any other part"), Defendant could ostensibly cease making the delay

rental payments referenced in paragraph 3; but still retain the ability under paragraph 2 to extend

the leases indefinitely by exercising its unfettered subjective judgment. Also, only Defendant has

the unilateral right to terninate the leases, or any part thereof, by surrender. Lease, paragraph 15.

"[T]he preilunption is that a lease is-made-for the purpose of immediate

development, unless the contrary appears in the contract of the parties." *** The

implied covenant to develop the leasehold for mineral production with due

diligence and for the mutual benefit of both parties grew out of "the public interest

which is concerned with the development of the natural resources of the state."

Jacobs, 332 F.Supp.2d at 779 . Upon a lessee's failure to develop the Ieasehold within a

reasonable time, "both public and private interests demanded judici al termination of the lease to

make possible the use and alienation of the land for oil and gas or for other purposes." Id. at 782.

The coal leases in lonno v. Glen-Gery Corp., 2 Ohio St.33d 131, 443 N.E.2d 504 (1983),

contained no time limitation within which mining operations were to be commenced, but

required the lessees to pay advance minimurn royalties each year, to be applied against amounts

anticipated to become due from future mining operations. Tn concluding that the lessees had

breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

poiicy in Ohio:
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The fact that the lessees have continued to make annual payments for a period of
over eigliteen years does not alter their responsibility to develop the land within a
reasonable time. The questions of working diligently and of paying rent or
royalties cannot be viewed as a substitute for timely development. To hold

otherwise would be to reward mere speculation without development, effort, or

expenditure on the part of the Iessees. It would allow a lessee to encumber a

lessor's property in perpetuity merely by paying an annual sum. Such long-term

leases under which there is no development impede the mining of mineral lands
and are thus against public policy.

Id. At 13 4.

The "long term" lease in lonno and the Beck Leases in this case are no-term leases

bestowing upon the lessees the unilateral right to extend in perpetuity the time within which to

develop the leased. premises. As in lonno, there has been no development of Plaintiffs' acreage

over a period of years. Like the lease in lonno under which there had been no development, the

leases herein are unenforceable as against public policy.

The Plaintiffs are entitled to suminary judgment in this matter because the leases in

question seriously offend public policy in that they are perpetual leases. The Plaintiffs are also

entitled to Sumrnary judgment because of the Defendant's breach of the implied covenant to

reasonably develop the land and by failing to drill any wells on any of the acreage that implied

covenant has been violated.

"[T]he only m.aterial inducement which influences a lessor to grant a lessee the power to

exercise extensive rights upon his land is his expectation of receiving *** royalties based upon

the a_nlount ofrninerals derived from the land." lonno, 2 Ohio St.3d at In.2, 443 N.E.2d 504.

"[W]here a lease fails to contain any specific reference to the timeliness of development, the law

will irifer a duty to operate with reasonable diligence." Id. At 133. In lonno, the Ohio Supreme

Court found a lease to be subject to the implied covenant to reasonably develop where it set forth
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no time period in which mining operations were required to conumence, and contained "no

express disclaimer of the covenant to develop within a reasonable time." Id At 133.

The leases in this case contain neither a "specific reference to the timeliness of

development" no "a time period in which mining operations were required to cornmence."

Paragraph 3 of the lease provides that the lease shall "terminate" if a well is not commenced

within the twelve-month period, the remainder of that paragraph ostensibly permits the

Defendant to delay development indefinitely by paying annual delay rentals. Paragraph 2 of the

lease also permits the Defendant to delay development indefinitely by deterrnining in its

judgment that oil or gas is "capable of being produced on the premises in paying quantities." A

lease in-which the developnient period can be delayed into perpetuity at the option ofthe lessee

clearly satisfies the lonno criteria under which an implied covenant will arise.

Th.e implied covenant to develop the land with reasonable diligence serves to allow

lessors "to secure the actual consideration for the lease, i. e., the production of minerals and the

payment of a royalty on the minerals mined." lonno at 134. To allow lessees to hold land under

a mineral lease without making any effort to mine vaould contravene the nature and spirit of the

lease. Id.

Ohio courts have recognized a number of inzplied covenants that arise in oil and gas

leases, including both the covenant to drill and initial exploratory well and the covenant of

reasonable development, as well as covenants to explore furf.her, to market the product and to

conduct all operations that affect the lessor's royalty interest with reasonable care and due

dligence. American Energy Services, Inc. V. Lekan, 75 Ohio App.3d 205, 215, 598 N.E.2d 1315

(5`h Dist. 1992); Moore v. Adans, 5t' Dist. No. 2007AP090066, 2008-0hio-5953, ^j32-37.
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The United States Supreme Court recognized the implied covenant to reasonably develop

in Sauder v. A1id-Continent Petroleainz Corp., 292 U.S. 272, 279, 54 S.Ct. 671, 78 L.Ed. 1255

(1934). The court saw no need to resort to the law of the state in which the case arose, stating

that the covenant to develop the tract with reasonable diligence "is to be implied from the

relation of the parties and the object of the lease." id. At 278-79.

The obiect of the operations being to obtain a benefit or profit for both lessor and
lessee, it seems obvious, in the absence of some stipulation to that effect, that
neither is made the arbiter of the extent to which or the diligence with which the
operations shall proceed, and that botlz are bound by the standard of what is
reasonable.

Id. at 280. The court criticized the lessee's assunlption that it could hold its lease indefinitely

without commencing any operatioins to discover or extract the minerals to which its lease applied.

The [lessee's] officers state that they desire to hold this tract because it may
contain oil; but they assert that they have no present intention of drilling at any
time in the near or remote future. This atti-_-u.de does comport with the obligation
to prosecute development with due regard to the interests of the lessor.

Id. At 281.

The Defendant maintains that its lease clearly disclaims all implied covenants. The lease

does contaii-i a general disclaimer of implied covenants. However, the lease also later refers to

implied covenants.

Ln Ohio, as elsewhere, "[a]bsent express provisions to the contrary, an oil and gas lease

includes an implied covenant to reasonably develop the land." Beer v. Griffith, 61 Ohio St.2d

119, 399 N.E.2d 1227 (1980), paragraph two of the syllabus; lonno, 2 Ohio St.3d at 132, 443

N.E.2d 504. The covenant to reasonably develop arises in the absence of an "express disclaimer

of the covenant to develop withiri a reasonable time." Ionno at 133.

Page 19 of 29



Ainbiguities in contracts are to be construed against the propon.ent of the instrument_ Doe

v. Ronan, 127 Ohio St.3d 188, 2010-Olhio-5072, 937 N.E.2d 556,^49. "Any ambiguities in the

document setting forth the rights and responsibilities of each party must be construed against the

drafter of the document. Otherwise the nondi-after of the docuznent may ultimately forfeit far

more than he or she reasonably contenlplated at the time the agreement T,,=as signed." Id. "In

determining whether contractual language is ambiguous, the contract must be construed as a

whole *** so as to give reasonable effect to every provision in the agreement." Savedoff v.

Access Group, Inc., 524 F.3d 754, 763 (6tt' Cir. 2008) (applying Ohio law). Where a contract as a

whole can be reasonably interpreted to support either party's position regarding the scope. of a

particular clause, the contract is am.biguous as to that issue, and n.lust be construed against the

drafter. Mead Corp. V. ABB Po-H)er Generation, Inc. 319 F.3d 790, 798 (6"' Cir. 2003).

Ih this case, the parties' lease first provides the lessor with the right to bring an action

against the lessee for breach of an implied obligation. Lease, paragraph 17. Two paragraphs

later, the lease purports to disclaim any implied covenants. Permitting the lessor to sue based on

the breach of an isnplied obligation cannot be reconciled with a blanket disclaimer of all implied

obligations or covenants. Because the lease can reasonably be interpreted to ailow or disallow a

lessor to maintain an action for breach of an implied obligation, the lease is ambiguous and must

be constn.ted against the Defendant, the proponent of the language at issue.

This lease contains contradictory provisions permitting the Plaintiffs to bring legal action

against the Defendant for breaching implied obligations while at the same time disclaiming all

implied obligations. Moreover, the provisions ostensibly vesting discretion in the Defendant to

drill or not to drill either (1) renders the lease illusory unless coupled with an implied covenant to
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reasonably develop, or (2) is ambiguous with respect to whether the discretion to drill or not to

drill applies only to "further" drilling beyond what is required to produce oil or gas, or (3) is

unenforceable as against public policy if construed to indefinitely allow Beck to elect to drill or

not to drill for all purposes. Accordingly, in that all of these provisions are aznbiguous, all

provisions must be construed against the Defendant, rendering the general disclaimer of implied

obligations ineffective.

Where general provisions of a contract conflict with specific provisions of the same

document, the specific provisions generally control. Edmondson v. Motorists Mutual ir7s. Co., 48

Ohio St.2d 52, 53, 356 N.E.2d 722 (1976); Hoepker v. Zurich A7?ericcc77 Inc., Ca., 3d Dist. No.

140318; 2003=Ohio-5138, ¶I 1; Monsler v. Cincinnati Cas. Co., 74 Ohio App.3d ' )21, 330, 598

N.E.2d 1203 (10`h Dist. 199 i). Paragraph 17 of the Beck Lease sets forth specific procedures to

be followed in the event a lessor believes Beck to have breached either an express or implied

obligation. Paragraph 19 generally disclaims all implied obligations. In that the specific

provision in paragraph 17 setting fo_rth a lessor's rights in the event Beck breaches an implied

conditiori controls over the general disclaimer in paragzaph 19, the disclaimer is ineffective.

The stated purpose of this lease is "drilling, operation for, producing and removing oil

and gas and all the constituents thereof." The lease contains no suggestion that either defendant

or Iessor had any other objective. The implied covenant to reasonably develop the land

effectuates the parties' intent as reflected by the express purpose of the lease.

To give effect to the fundamental purpose of an oil and gas lease as well as to the implied

covenant to reasonably develop the land, provisions in the lease bearing on the extent of

developnlent may modify or reflec.t the standard of reasonableness'in the implied covenan.t.
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StTeck v. Reed, 9th Dist. No. 1221, 1983 WL 4132, *3 (June 8, 1983). The lease must be

construed in a manner that will give effect to all the provisions in the lease, both express and

implied, Id.

The provision in a mineral lease for annual advance payments does not relieve the lessee

of its obligation to reasonably develop the land. lonno, 2 Ohio St.3d at 134, 443 N.E.2d 504.

The questions of working diligently and of paying rent or royalties are entirely

separately matters. An annual advance payment which is credited aQainst future
royalties cannot be viewed as a substitute for timely development. To hold

otherwise vrrould reward mere speculation without development, effort, or

expenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetiaity merely by paying an annual sum.

Paragraph 3 of this lease specifies that the Lease "shall become null and voi d" and the

rights of the parties "shall cease and terminate" unless a well is coznmenced within twelve

months (subject to the effect of payin.g delay rentals). The parties necessarily determined that

twelve months was a reasonable tirre in whicl7 to commence a well. In construing this lease, the

Court hereby finds that the implied covenant to reasonably develop the land required the

Defendant to commence a v,Jell within one year. As the Defendant failed to do so, and in fact,

has failed to commence a single well on any portion of any of the Plaintiffs' acreage, even though

more than three years have elapsed since the lease covering the Hustacks' property was executed,

almost six years have elapsed since the Hubbards executed their lease, nine years have elapsed

since Donald Yonley executed his Lease, and more than six years have elapsed since David

Majors executed his Lease, it has breached the implied covenant to reasonably develop Plaintiffs'

Acreage.
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When construing the evidence most strongly in favor of the Defendant as required by the

Ohio Rules of Civil Procedure, this Court is convinced that reasonable minds can come to but

one conclusion, and that conclusion is adverse to the Defendant. This Defendant's lease clearly

and unequivocally breaches the implied covenant to reasonably develop the Plaintiffs' land and

violates the public policy of the State of Ohio and the Plaintiffs are entitled to sununaryjudgment

on this issue. As stated herein above, the lease involved in this action is a lease in perpetuity. By

paying delayed rentals, this land could potentially never be developed by the Defendant's

payrnent of a very minimal payment to the Plaintiffs.

While not controlling, our neighboring state of Pennsylvania has decided the issues

presented by this course. It is interesting because I'ennsylvania has taken the same position taken

by the Ohio Supreme Court on the issues presently before this Court in this matter. Hite v.

Falcon Partners, 2011 Pa.Supr. 2, 13 A.3d 942 (2011), is in many respects sirnilar to the instant

case. The Hite lease and this lease are both "unusual" types of no-term leases. 13 A.3d at 947.

They do not contain traditional habendum clauses which definitively desibnate a primary terz:i

(the time period in which the lessee has the right to develop the leased premises) and a secondary

term (the period following the primary term in which the lessee can reap a long-term return on

the efforts and funds expended to develop the premises.) The Hite lease and this lease each

contain language purporting to enable the lessee to indefnitely extend the primary tern7 at the

lessee's option.

The Hite lease provided for a one-year primary term that the lessees could extend

indefinitely either by continuing operations for production of oil or gas, or by paying annual

delay rentals of two dollars per acre. 13 A.3d at 944. The lessees in Hite simply paid delay
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rentals for years without conunencing any drilling, depriving the lessors of the royalties they

would have received from the production of their oil or gas.

The court noted that "[r]oyalty-based leases are to be construed in a manner designed to

promote the full and diligent development of the leasehold for the mutual benefit of both

parties." Id. At 945. The court reviewed the history of mineral leases, not.ing the evolution from

a definite tenm that left the lessee at a disadvantage if minerals were discovered near tlie end of

the term, to a variable tenn expressed by a habendum clause providing for a fixed period for

development, with an option to extcnd the lease for "as long thereafter"' or "so long as" the

specified minerals were produced in paying quantities, enabling the lessee to continue to reap a

return for the money spent to develop the property.-Id At 946.

Even if a written lease did not expressly require the lessee to develop the property in a

timely manner or suffer forfeiture, courts recognized an implied obligation to develop the

leasehold. Id. As a result, leases specifying a fixed primary ter-n with a "thereafter" clause began

to incorporate "delayed rental" clauses relieving lessees of the obligation to immediately develop

the property. Id. "[C]ourts have interpreted deiay rentals to be `l.hnitcd to the initial term of the

lease."' Id at 947; Jacobs, 332 F.Supp.2d at 786.

As noted in Plaintiffs' public policy argument, section ll.B., .supra, lessees began crafting

leases pennitting the lessee to extend the exploration period for as long as he considered payment

of the delay rental worthwhale, giving rise to the "no term lease," which courts rejected under one

of two rationales. Hite at 947. One rationale was that because thc lease did not fix a time

beyond which the lessee could not delay actual development and the payment of royalties-the

consideration for the lease-the lease was.unfair and therefore unenforceable against the lessor. Id.
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The other rationale was that no-tenn leases contained an implied condition requiring the lessee to

drill within a reasonable time or forfeit the lease. Id.

The Hite court observed that to a landowner unsophisticated in the legalities of leasing

minerals the tenns of the lease indicatcd a one-year term during which the lessee was to

commence development. 2011 Pa.Super.2, 13 A.3d at 948. "If the lease could be extended in

perpetuity though the payment of $2.00 per acre per year, there would be little need for the

parties to agree on a one-year lease term." Id. Rejecting the lessee's contention that the leases

enabled it to maintain production rights indefinitely as long as delay rentals were paid, the court

opined that delay rentals relieve the lessee of the obligation to develop the land during the

pri.mary term only. Id. Accordingly, a single two-dollar-per-acre delay rentai relieved the lessee

of any obLigation to develop the leasehold duririg the one-year primary term. Id. Once that

primary term expired, the mere payment of delay rentals could not preserve the lessee's drilling

rights. 1Ld'.

Permitting the lessee to pay delay rentals indefinitely, thereby denying the lessors the

financial benefits of actual production, would contravene the presumed intention of the parties in

executing the leases irr̂  the first place, as well as the notion that delay rentals are intended to "spur

the lessee toward development." Id. Moreover, construing the leases as creating an indefinite

tenn would provide the lessee with vested property rights for the mere payment of a nominal

delay rental, a concept at odds with the traditional construction of the property rights conveyed

by an oil and gas lease. 13 A.3d at 949. Accordingly, the Hite court held that the terms of the

leases being construed limited the privilege of foregoing production by paying delay rentals to
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the one-year primary terrn; once the primary term ended and the lessee failed to conunence

production, the leases expired. Id.

Like the Hite lease, this lease is a no-tern7 lease which, on its face, purports to enable the

Defendant to extend the terni indefinitely, without any development, by simply paying nominal

delay rentals and/or determining that the leased acreage is capable of producing.

A contract is illusory when, by its terms, the promisor "retains an unlimited rigrit to

determine the nature or extent of his perfom-iance; the unlimited right in effect destroys his

promise and thus makes it merely illusory." Century 21 v. Mclntyre, 68 Ohio App.2d 126, 129-

30, 427 N.E.2d 534 (1`tDist. 1980); Thomas v,Am. Elec. Power Co., 10t" Dist. No. 03AP1192,

2005-0hio-1958, Sj32. Coiurts beilerally disfavor intexpxetatiohs thaf render contracts illusory,

preferring a meaning that gives the contract vitality. Thonzas,'^;32.

Construing this lease consistently with Hite, limiting the Defendant's ability to forego

development to the twelve-month primary terni set forth in paragraph 3, would prevent the

Defendant's promise to drill from being illusory and would promote public policy and the

expressed intent of the parties to develop the Acreage.

For all the reasons set forth herein above the Plaintiffs are entitled to surrn-nary judgrrient.

The remaining issue is whether or not forfeiture is an appropriate remedy for the Plaintiffs and

whether or not the Defendant is entitled to a 30 day notice of cure as provided for in the lease.

For the reasons set forth herein after, this Court believes that forfeiture of these leases is the

appropriate remedy because they were void ab initio and as such the Plaintiffs do not have to

give the Defendant the contractual notice to cure notice.
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Vinhen causes of forfeiture are specified in an oil and gas lease, other causes cannot be

implied. Beer, 61 Ohio St.2d at 119, 399 N.E.2d 1227, paragraph three of the syllabus. However,

"[w]here legal remedies are inadequate, forfeiture or cancellation of an oil and gas lease, in

whole or in part, is an appropriate remedy for a lessee's violation of an implied covenan.t." Id.,

paragraph four of the syllabus. Forfeiture will be granted when necessary to do justice to the

parties, even vv%here specific grounds for forfeiture are set forth in the lease. Ionno, 2 Ohio St.3 d

at 135, 443 N.E.2d 504. Even where the lessee has made minimum rental or royalty paynients, a

lessor's claim for forfeiture based upon breach of an implied covenant to reasonably develop the

land is not precluded, provided the lessor can show that damages are inadequate. Id.

"The rationale for allowinb forfeitare is the fact that the real co?isideration for the lease is

the expected return derived from the actual mining of the land, not the rental ineome." Moore,

2008-Ohio-5953, &48. Where a lessee's failure to drill or mine within a reasonable period of

time would allow the lessee to encumber the lessor's property in perpetuity, urithout any return of

income to the lessor arising from drilling or mining operations, breach of the implied covenant to

develop the land could result in forfeiture.. Id. The decisi on to order a forfeiture of an oil and gas

lease is within the trial court's discretion. Id., T51.

Ir: Beer, the court upheld a partial forfeiture (or cancellation) where the lessee had

performed no work on the leased property for over a year, and had financial and operating

difficulties. 61 Ohio St.2d at 121-22, 399 N.E.2d 1227. The court stated that even if the lessee

had sufficient resources from which to pay damages, forfeiture of the lessee's continued interest

in unexploited acreage was warranted to assure the development of the land and the protection of

the lessor's interests. Id. at 122, 399 N.E.2d 1227. In Lekan, the court upheld a forfeiture where
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the lessee had limited experience; had drilled but never sold gas fionl a well on the iessor's

property, even though he had placed three wells on other lessors' property into prodnction; and

functioned as a"mom and pop" operation without employees. 75 Ohio App.3d at 216-17, 598

N.E.2d 1315.

In the instant case, the parties' lease does not specify a.ny grounds for forfeiture. The

Defendant has held leases to Plaintiffs' lands for years without drilling even an initial exploratory

well, encumbering Plaintiffs' property for nominal delay rental payments. Forfeiture is

warranted to assure the protection of Plaintiffs' interests in their lands. Moreover, even if

damages could do justice to the parties, calculating a damage award would be speculative at best

because no exploratiori or drilling has ever taken plac^e. Accordingly, forfeiture is warranted in

t1Lis case because legal remedies are clearly inadequate.

Plaintiffs did not provide written notice to the Defendant pursuant to paragraph 17 of the

lease, "setting out specifically in what respects lessee has breached this contract," and affording

the Defendant thirty days to cure any breach. Hovvever, the Defendant lacks the means to cure

either the defects in or its breaches of the lease. Plaintiffs' compliailce with the technical

requirement of providing notice prior to commencing this action would serve no purpose.

A lessee's "midnight-hour attempts to save the lease" are insufficien.t to preserve the

lessee's rights under an oil and gas lease that has been breacheci. Anierican Energy Services v.

Lekan, 75 Ohio App.3d 205, 214, 598 N.E.2d 13315 (5`' Dist. 1992); Moore v. Adams, 5`h Dist.

No. 2007AP090066, 2008-Ohio-5953,^50; Gisinger v. Hart, 115 Ohio App. 115, 184 N.E.2d

240 (4t" Dist. 1961). In Lekan, the court found that once the conditions of the lease had ceased to

Page 28 of 29



be met, the lease telMinated "by the express terms of the contract * * * and by operation of law

and revest[ed] the leased estate in the lessor." 75 Ohio App.3d at 212, 214

In Gisinger, the lessees rnade no effort to develop the leasehold until ten days before

expiration of the primary term. Find`zng it iniprobable that gas or oil would be produced before

the end of the term, the court held the effort was "too little too late," and rej ected the lessees'

claim for arn extension of the teini. 115 Ohio App. .At 117.

Moreover, it is well settled that the law will not require a vain act. E.g., State ex r•el.

Alarcolin v. Snzith, 105 Ohio St. 570, 603, 138 N.E. 881 (1922); Gerhold v, Papathanasion, 130

Ohio St.342, 346, 199 N.E.353 (1936); Colenlan V. Portage CountyEngineer, 191 Ohio App.3d

32, 2010-Ohio-6255, 944 N.E.2.d 756, S38 (1 l' Dist.). In the instant case, the purpose of the

notice requirement in paragraph 17 of the lease is to provide the Defendant with an opportunity

to cure any breach. However, the lease is void as against public policy. The Defendant cannot

cure its breach in a timely manner. The Plaintiffs are entitled to surrnnary judgment as requested

and to the forfeiture of all rights of the Defendant to the oil and gas under the Plaintiff^ s

properties. The Defendant's rightsin the subject bases are forfeited. Court costs shall be

assessed against the Defendant.

ENTER AS OF DATE OF FILING:

c: Attorney ZurzlRopchokJPeters
Attorney Bauerle/Hirsch

^ tzne

Judge Ed Lane
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