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Notice of Appeal of Appellant Dorthea Weston

Appellant Dorthea Weston hereby gives notice of appeal to the Supreme

Court of ®hio from the judgment of the Mahoning County Court of Appeals, Seventh

Appellate District, entered in Court of Appeals Case No. 12 MA 122 on September 25,

2014.

This case raises a substantial constitutional question and is one of public or

great general interest.

Appellant requests that, pursuant to S. Cta Prac, Rs. 3.04 and 3.06, the filing fee

be waived as Appellant's indigency is a matter of record and counsel has been

appointed for her, as seen in the attached judgment entry.

Respectfully submitted,

SCOTT C. ESSAD (0067352)
721 Doardm.an-Poland Road, Suite 201
Youngstown, Ohio 44512
Tela (330) 758-3782
Fax (330) 787®0279
Scott@ScottEssad.com

Counsel for Appellant



CERTIFICATE OF SERVICE

A copy of the foregoing Notice of Appeal was sent by regular mail on this
day of November, 2014 to:

Dana Lantz
City Prosecutor
4th. Floor, City Hall
2 6 South Phelps Street
Youngstown, Ohio 44503

tvi ( .
SCOTT C. ESSAD
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STATE OF OHIO

MAHONING COUNTY

STATE OF OHIO

)
)
)

PLAINTIFF-APPELLEE

VS.

DORETHA WESTON

SS:

DEFENDANT-APPELLANT

IN THE COURT OF APPEALS OF OHIO

SEVENTH DISTRICT

CASE NO. 12 MA 122

JUDGMENT ENTRY

Motion of appellant for the appointment of counsel to assist her on further

appeal to the Ohio Supreme Court is sustained.

Attorney Scott C. Essad is appointed for said appeal.

Copy to counsel and Attorney Scott C. Essad, 721 Boardman-Poland Rd.,

Suite 201, Boardman, Ohio 44512.
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STATE OF OHIO

iVIAHONING COUNTY

° STATE OF OHIO,

= FLqINT1FF-AFPELLEEl

^^^

^ ^CRETH^'^ WESTON$

^ IN THE COURT OF APPEALS OF OHIO

SS; SEVENTH DISTRICT

^
^
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MA 122CASE

J^JC^c^MEt

NO.

^T ^
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DEF^NDANT-APPIELLANT,

For teasors5 sta>:d xn the r-pinion rendered herein, Appell;anf%s assignmer;ts_, .
of error ate riierittessx It is the final judgment and order of this Court that the

judgmenf^ of the Youngstown Municipal Court, Mahoning County, Ohio, are affirmede
t;°os cs taxed against Appell^nt
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STATE OF OHIO, MAHONING COUN^ Y
g

^N THE COURT OF Af^PEA1LS^ t \ , ^
^. ,..a._.e_ - . ...r-y.^

SEVENTH D1STR1CT

STATE OF OHIO,

PLAINTIFFmAPFELLEE;

m vs

DORETHA WESTON,

DEFENDANT APt^ELE.^NTR

CHARACTER OF ^^OCEEDlNGS-

JL^^^M-̂̂ N`i`>

` ^^' '̂c:,'^.RA^^G^.Sa
', For Pia€rafi^^^^^pei:lee;

For Defend^nt-F>pipeff?nt:

JUDGES:
Hon. Mary DeGenaro
Hon. Ge-ne Donofrio
Hon, Joseph J. Vukovich

H
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CASE NOa ^ MA 122

OPINION

Criminal Appeal fi-om You«-v,stown
Municipal ^oilrrt, Case Nos,
IICRB941; 12.C;;6509, 12TRD735s

^^^^d,

Attorney Martin Hume
c 4 1-aw Director
i-16 S. Phe°ps Street
Youngstown, OH 44503

Attorney Rhys Ga.7rr.mright-jones
42 N. Phelps Street
Youngstown, OH 44503

Dated: September 25, 2014
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DeGenaro, P.J.

f111 Defendant-Appellant, Doretha Weston, appeals the August 30, 2012

° judgment convicfing her of obstruct€ng official bLisiness and driving under su:spefision and

sentencing her accordingly. On appeal, VVP-stvn asserls that the tr^^t r;ourf erred by

overruling her moton to dismiss for vi^^icttkve prosecution and argues that certa:n

comments made by the prosecutor during closing arguments corstitufe plain error.

{I! 21 'Weston's arguments are meritle;^s, A pcesumpt orl of vindicfi^e p; osecution

wa^ not t^s4a^-^a^shed; the prosecutor exercised t-us discretion to file r^isdeE ^earifar+^^^^^

under sc^sp=nslon and resisting arrest charges against Weston, which she was subject to

frcrn the outset. And whit^ some of the pr;;7euutor"s r.urnmt;erti`; during cJc^^^^3 wer e

irnproper; they did not rise to the leuel of psaiin P-rror. Accordingly, ;he judgment of the tr r̀ai

court ^^ affirrr^ed,

Facft and Procedural HTstory

(13) On March 30. 2-011, V^Jesrori arlal her frte'nd Desiree JvhnCn-r^ ^^^e,,e arres'ed

trafflc stop by two officers wor^^;^^; fi:nder-uver, Weston was fitie. cEiver of t^le

vu4di(ae and ;.^ohnson the passenger. Asa resui^ of ircideni,s relei3ng to that stop, on N1alch

31, 241 1, tA/ ^s`or^ was charged with f^!ony ohvtrw^-ing official business, R,,C, 2921.4 `(A) K

(B), resisting ar^es.", R.C. 2921.33(A), and drivir^ under^^spensiong Y.C.O. '"j5 .07(A) h^ tr^

° rnisdAmeanors, aiid a tum signal violation, Y.C.O. 331.14a'

(14) On April 8, 201 1, "feston and .Ioh; t^ on, appeared in the Youngsfawr<

Municipal Court vit'^h counsel ^ne, waivee: their right to a preliminary hea lrg c?k the felony

vo;.lnts and consen:^0 to have the4-cases being bound over to the Maboning County Grand
aJury and the State agreed to &^s! I i,.. t !:; misderrleanorchar^^s Wthout pr^^^^ice, A review

of the tdal court docket ^,evuals that, 0.houmh a fling entitled Rule 11 Agreementwas ri1ed

for both Weston ^rd john:Yon, the ^c.riterif st2c?gests that they vvrre mere dESmiesal

entri^^^ Both are standardized computer `nr:-ris used by the tr'aei cot. rt wi;E r iel,ds for case

specific informafiaon. ft is noteworthy that nc-ifher: filing contains the information typically

found in a Rule I I plea agreement, i.e., the orSc^nal and amended charges, the original

. .... . .... . .... . . ff

was charged ^ith two counts of asvau:Y en a pQar;,^, , . wµrt R.G. 290:=A 3, and ol'-stwcting ofificial
bur-rtessm RWC.2921,31(A) & (B), aff felonies, and m[:-.^ ^, errte_;n^^r res ws::ig ,i^^ru<•#, C. ^^ ^U^^ ^ .." ;.;A}
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and amended pleas, the potential penal^^es for the original and amended charges, and

the agreed or recommended sentence. There was very limited ,nfor^aldonm

In Johnson's case, the only specific fields that were filled in were as foEtows;.

1) "^ ^^DES1REE JOHNSON>> BFN ^ BEFORE THIS COURT 2) "THE STATE

OF OHIO tyls^^^S TO DISMISS THE FOLLOWING: W/O PREJUDICE <<RESISTING

4 ARREST>> s ard 3) the electronic signatures of Johnson, her afforney, the prosecutor,

and "RULE 11 LN&AISSED W/O PRE,.JUDiCE JUDGE MIL1Ct-fi." In Weston's case, only
fl^;€.s second and til,;rd items wera fi.:el otit identic:ai1^.F to Johnson's, but for her and her
counsel's electronic signature.

(16) Cci May 12, ?0,^ 1, the grand jury declined too-re^^^^t khe fel^nyrcharges; :rfs^^^d
both uFtii'stf',3"1, and J£"ìh:.lst)n with fTl^^der(leai: Jr oJSi''E..I'cting {.^S'i.lal business, R.C.

292131, and retua,,x^^ the ^^^e^-, to the YoungsFown I,^unici-Pal Ccaurt Weston exeit^^d P.

^ speedy tr^^ waiver and Ved a jur; demand,

(17) At soTnc^ pi.;in`duI;: ! e t':'?e p;'o^'ed^: nqs,Vr'^^ton and jC,'hnson made an rt"ial

affa;{'S { er 1'plai7f; aga)ri4t i.rteairesS<ng ofricer- af1diile€:i ^^ecfion 1983 G{<ri{ i!glif:ri action

agGtrlst tE;ern 'ri federal cowt allegrng police brfufa;rt^a Several irveC tgaia{-ns into Lhe
IiiC:,l^^Cb^ by ^Chl ^'??^^i^ ef`^eC^t £',r'.s^'e'"^. A+^d1tt^^^lly, 11 Cai^n and a'CI¢ E"sCai`E flE d a T1CS+!{?TT

!e{-lLiesfing an [F.6de-pende^t os"vGte fttves^;-t^:vf be srS3li^a^ei ^,dFf'iet^. Y•l^if4. [ trial court

granted.

{18} Aft^^the conclusion ^^muitiple investigations, ^n March 15, 2012, the State

re-^led two charges against Weston; drivirtg under suspension, Y.C.O. 3315:C,72{A}, and

res^^ir^g arrest, R.C. 2921 both misd^;r^eanors^, arising from #he. Marc:h 30, 2011

incidenta2

{T9j On May 2,5, 2012, Weston and Johnson fi[^d a joint mc^i^^ seeking !0

dismiss the new charges ofi the grounds of prosecutorial vTndEi,ffErer-eb:= ar^^^tor ^ broken

pteiabargain< In taeirjou^t motion, counsel alleged that the Ma;i;h I5, 2012 charges were

re-filed in reta}iaton for a §1983 federal civil rights suit fs'ed by Johnson and Weston, which ^

° alleged police brufaii^:i based upon the arrests for the instant offenses. However, the

Chart:eswere also rF:-hiied against.#f^hnsor;, tnro countsaf assazr(t R.C. 2903,13, and res: : ^^ arresf, P.C. ^
292te33, aEl rniosdemeanarse arising froin the March 30, 2t}11 incident.
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rnction contained typographical errom conc.-rnlng the date that suit. was fleda among other

errors_

^^I°-} At the E^a^rt^^^e.s^^mon:y from 1'o ^cn^st^^^a P^^ic^. ^^^at^;~^°t^r.^# Lieutenant

Mali Butler and Gity Law Direictor:.Anthcny Farris reveat^d that a rneef€ng was held wfth

Budler Farris, thez^ City Prosecutcr.Jay Maceiko and abhe.rsfrcm the Gify Prosecutors

O'm'ce to discuss the prcpr6.ety. of resft[ingcharGes against tthe defendants.

(1111 Beer testified that he oversees the Infemat affairs depa.rtm. enf and that an

5 ^ iip.tv^nal affairs complaint had been it1^^g i(f^esLIgateUF 'unU the allvgc:iLiQna^awerL

determined to be unfou-ided.. At some point; Btlt1er became aware the defendants had

-f1^ civIt r°ight3 actions against the Gfty, and had ta;^ed to indivadu:a1s in the prcs-cut^r`s

offceabc^!at the issue. [n a^fdlticn, it k^^as revealed c^ur'^g later testrii^or^y by Farris 'that
:. .

Johnson had fited a.n ear{ier civil righ>s action against ffie city regirdc'rtg polica co;icfuct

toward her sorr. ButI&s testmor?y coiicernirig the csu ft did not differentiate -we►t
between these two ta.^^^^^ kvvas iore genara.[ in nature and did not specilry the trmin:q of

the suits i€i re[a*icn to the ^estLng: of oity ofFcia[s. Sut1erf.har testiflAd that the ^ec-isaon to

re-fi1e charges was n ct a reacficn to any clvf11awsu€t. cr tcthe fact that the defendants had

filed a ^ury, demand in their criinir^^l cases. Instead, he "°a:bscluteIy" believed there was

probable cause to. support the ^e-filed charges- based uDori his reView of the case. He did

; not kncw why it took 10 months from the t€me f1^-o grand jury r&turned th^. misderneanorF
charge to the tirri^^ Chargea Were ra-.filed.a

(112) Farris testffited that during the meeting arriong city cfficjaCsg yaceikoappeared

re[^c'ant to reAiiefha .charges and uVa:s concerned dc1ng sc. would "Cook bad:," Far ds

exptairred that there were ccncems th'at °'Macejko msght have- some animosity towards.

[UetlterlcYrit^ ^erGer," and that:this at1im osty mIght have cOrlt`IbuteC^ to ^aceiko`s: reStstance

to re-filirig the charges, "T here wa.s cIcarly, some sort of Conflict that was preserft:that had

led to th'a delay [in re-atling the ch.arges](" Farris said he had a discussion ^r'^th Macejka

about re-filing the cha.paes, bra.t ^id not crderthe prcserautor@s office to do so; ralt'rmatelyth.at

decisivn was made by Maceikc. Farrts-expressad his opinion that refCit^g the chargeswas

` appropriate and ccnslstentwith established po:Gicyand tha.twhen he was a prQsecutorarrd ^

i- f
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a vharg^ was dismissed wAhou€ prejudice it vras done so with the understanding that the
charges might be re-filed at a later date.

(1131 Far°is further testified that as law director he was aware that there was an
eartier eiu°sl action filed byJohnson regarding police conduct to;<Sra °dG her son, asweI[ asthe
civil action fi3ed regarding the Weston and Johnson arrest, Farris emphasized that the
charges were not re-filed in retaliation to the defencfantsII jury demand or their civi^ ^^wsufts,

He said ta-iat when he had the meeting vvit^ ^acejk^ he was unaware that there was a

settlement C^^^erence coming ;.p for one of the ^^eal civil cases. Finally, he affi-r-ne;^ Lhaf

neither he, nor any prose ;.tor ^^ad,-, personal stake in the civrf a<<"rr'Is,

W41 kli„hae! Gra(iinr,s, J^^^^sorr's counsel, testif,^ ed that F s understanding of the.
agreemer;'t was tha, f.he rnisder;^eanar, cha^g¢s had been d'isrn=tf ^^^^ou' pr^judEce in

exchange for the defendants ^^,^r^i^asr^ 9 4 ^^iY right to a preriminary "aring ori the f^^oriy
counts. Collings opined that it was unwsua` for chargesto be re-filed after they had been
^^^smi lsed fn, st,JL,;: ` C:i manner, bi.E{, conceded that a itbs;;fls7atYYitd Ioul prejudice means the

cha.^ge, rr;a.y 'Q^a re-filed at a later date.

(1151 On ^^^^^e Ir-, 20112s the t?-_a( court overruled the motion to ci'rniss, and a joint
rz:°4 trial for VÊ es,̂ or :. aFic^ ,'c.^rnsf> > r ;^^^ t;t;-^ tar4r ed ^:'4at day. The Szu ^te ^^̂,'^-^d a motion^ l on in

Irn"ine asF:#na tie court to disai^ow eviduCice of any mention of any,*ii lawsuits Eeiad by

f^^p. defendants against the arresti^^ ctfficers and the Cityr In particular, the State did not

want the deendants to t^st.r`i^ or r:^ ,,rerlue the earlier encb4uns:::,= iriterrt r6 affairs
oomplaint, and Iawsuit invoivi, ^^ Johnson's son ^enjiw' ^ ich was pending against the City
prfor Ito the klarch 30, 2011incidenf. The trial court, c^^^^r^^uaed the mot€on, determining
that t^^ eAdence was adm4ssible,

(116) The State fi;^t ca!;ed Dader^^ ^oties; a superVisor at the Ohio Bureau of

MotorVehf,de:,. who testaf^ that Wastan's licensf:^ wEis u1ndef S4asr}ension on the date of

the incident, and authenticated the BMV record of the suspension. Jones testifted that

Wes#o' n knew her license vias suspended at that time, because she signed a suspension

notice form on February 23,2009, which was admfted into eviderice< Moreover, dudng her
tebtimony later in the tre^^, Vyers,ori reluctantly acknowledged her signature, after first
as.^erfing that Jones was 1ying.

^
`;5



(117) C^^^r Patrick ^&fliga,n fiesfified that he and his partner Lieutenant ^eVin

Mercer were working undercover for the street crimes unit at the fime of the ir^cidentt and =

not wea(ir^^ ^nfforrrrs or drMing a marked po':i;;e vehicie. A'tter cbservs'ng the vehicle tum

wath"out stgnading6 they foIfoweei the car for a ^;tIcrt distance and `';en ir^ilfia:ed a traffic stop,

Mul1igan identified Weston as the driver and Johnson as the passengei> ^nftlaIlyp Mulligar^

laad contact with Johnson and Mercer with. VV'e:siona Mulligan asked Johnson #or

ide:ar^^ she initially deriied ha,f:rg itz ^IVI1€gan asked again, " 'Do you have

fcafic^^ on you at a!I ?' Qonr?son re4piirtded; "C dont have to give it to you,tv In the

meantime, Mercer was talking to Weston, who told hlmn she did not have idenru a£ion,

Mercer also asS^ect Johnson for iue.^t:f! ^,a* <.^; Ei a^^^^arensf;^ not realizing that ^`u!:E^^r, had

aCreudy reqwe5=ed ft. When Weston heard Maruet'c irqu,;I;y to Johnson she becarne ikatez
saying „u^shzat do you need her (.D. for?" °'

^118} Muf°igar; testified that Me, .,erCen asked V,'^slon to g(:^ out of the vehic€e but

,she refused grabbK,-3g on#c t^te- >^ear:r<:^ ^^lheei; ar^d fNw:,, Nle=-er ,;,aWbed Weston`s ar'ro t ,̂̂

ext,, a;.-t lhe r fit or;t the veh ;t;4e "an d thafs vthect she swa ^ ad know ,-ny dghts, I am not ^e,^;ny

out" and the„ s ^^ locked her°seff ^ghfiei arourid ta 5 rheei, ., M ercert^^^ extracted We stQ'

from the vahic'se by pulling her out forciblya IMU'igan fecckjr:ted that after Mercer pulled

Weston out of 'the vehicle, Weston v«^^^^ to 'il€^e gr^o-un^ and ^tarted fafling her arms for

about 20 ^ecorids to avoid being hand^ffe^., tvr^^i^;-^-̂̂^ n, who had 'Deen dealing with

Johnson, wertt to assist Mercer by pracing the hand^urls on Westan. Mercer s'iood Wes:or? °

up and wa1keJ her t-, the r;rttiser,

(119) NI€liligan V: stiffed that when he retumed to 101ohrE^^^, who was sti'l in the car,

h€2-,, saw she vvas making a call on her cell phone and he asked Johnsor: to get off of the

^ ^ ^} .^ t^i^v^euer, she re`{;s^:r^. Mulligan explained that allowing pcopIe to tal^;on cell

phon4°:5 ;auring traffic styps poses a safety risk foroffi{;e ;:s NIu!#fga.^ ^^ve. JoFirr^on several

oppoctu, =.ittG.._ ^:) get off of the phone, but she continued to refuseb. Johnson began

screaming obscenities at Mulligan and he asked her to step out of the vehicle for the last

trmeB but she refused. Mulligan then aftempted to take the phone frarri Johnson, but in the

pro^°,ess, his hand caoc!ht on her wig and knocked it off her head, a!Ong vOth the phone, into
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(h^.= ^ackseat, According to MuHigan, this angered Johnson and she got out of th,^ car and

started sMnging at him.

(1201 Mulligan was n:miget.i in his ability to restrain Johnson, who weighed 315

p o^zr^ds according Ea ;rte a3is^1biCance report adInitt^^ fr'i^ ^v^^^r^^^, ^^^c^^^ "1 ^^^ r^^ritty

had a hemta surgery and I was out for one month. I retur^^^ to work on March 2nd. This

event occurred on March t 'was not fighting with somebody over 100 pounds more

`3n me risking injuring rriy:^^cs..9, ^E^(ligar^test;tied ^f^at Jr^hnson s^uc^C Yi4^t int^teFace f^vc^

tzlmes, after which Mercer ralr,-, over to c.sreak up the scuffle and a,•aist, but Johnson

c:o°J;zr,^ed to resiJf punch'ing both ofi;^rs, They event^a^^i a^t her tc tii-, grourt^ by

f-VIf 1(5gan extending NIs feq .o ti kp Fer wh;le Mercer hir ,J:.tihnsl7i i: itrie spot natiri w7#; i h`,s knee

to ^,.):;,-k her s^own. Johnson continued to kfr,'<. and pun;,h, 11vh3(e or, the ground, ai^d Merre-r

struck Joh^^so.i twice in the neck area Y4<`i.t-^, his fist t'ti `na:,(y sf.:bdi<e bwr. Mulligan stated

rvser^^r used only the amount a^^ fxL.e ri e.essa r-i to aa ;ri cor,npi aricer and thel the levei

of force used was ^ppropdate base2 upon his tm<nir;e; and ;,:xe:renr;ee At that potnt,

Weston got out of t,^^e poIF ^^ ^eh';cie to prt;tGst tt;:^ officerti` atJzfc;r;s towards Joihrtsort. While

Vercerwent tc; deta-in Westol), fvl.aC,igan was able to place F^an^^^iffs o€-i Johnson after he

t",r^atened to use a taser on, her.

(1211 Back-up officers a rfvCca, c'le of whorn get Johr :sc.tn off of the ground and

^^aced her , i%^ ^Js cruiser. During an invento! ^ search ^: ^^'t^',;5 `>r i`s vehicle identification

cards for both women founds A records search revealed fl-iai 'Oles;on was, dr lv ir^gwita ;

.3 suspended ficerise and Johnson had an outst^nding warrant.

fT1221 Mull^r^^i ti,en i^^^tified photos thatshowedthe parties following theinident.

Joirit Exhibit 3 shcaws tne, i; ir u ryr to Mercer's face from the struggle wfth Jof Insor, specifically

tfiere, is a scr^^tr,':h, mark on Mercer's ,' ahl cheek, stretching from the top of J :ls forehead to

.h^ jawline; ^lood is drawn on parts of the wound. Joint Exh"rbits 4 and 5 shovi Johnson

a^^Mr the strugg"e; Exhil^rt 5 shows that Johnson has a cut inside her lower lip; Exf^i.'a^ 4

st^ows that the outside of her fower teft fip is swollen. She has no i,atFier visible injuriesp

t t^l^ Exhibit 6 shows an abrasion tC3 Mi.fiiil.far.s, nose from being ?lii= by Joihn;iOrt. Mulligan

t 1s6ified that nei,ner he nor Mercer h:ad injuries to t1hear faces before the, incident with

V%Iesion and Johnson. Joint Exhibit 7 is a photograph of ^4eston t^af was taken after back-
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up had art-ived% in WYrEch she is posing for the camera and smiiing broadly, with no visible
injudesx

N23) During incident, one of the calls Johnson made was .1-o 911, and the call

was played for theju°y. Mulligan identifiec; ^^oh; {so,r?`s voice on the tape, and where he e:ltd

her several times to get off of the phone atnd ge; out of the car. The tape was adrr,.ifted into

evidenceEn addifior, tc being playec3 for the jury§ but it is r€-is-s?na 'J ^m the reGCr; dc,i appeal,

ar^^^ ^fteempts by th;s court to locate it wrth the court reporter and coun^^;;ei wer`e

un4Q;:cessi•ut, As it is the ^ppe?(ar ^^^s burdento provide a complete record for review, this

co;,^^ must presume fi}^^ reguiarity of the proceedings. See ,ApprR. State v. Cum

7fl-^ D:ste No. 06 MA 36, 2008-Ohio-872, T14> i-terp. this requires us to take as tr.ae

Multigar,'s fesiimo,,y about the contents of ?i~•e 911 caii.

{$2^1 P^i;^^ cer :^v^.s ^-ot called to tes#:ifyl. The State rested and ^I^^t^r^ and Johnson

made Crifin R. 29 motions for acqtrittai, wht;h we:^re overr^^^^ by the :riai cov.rt. The

^^^en:^e P'eSe^^te^ the; testimony of J:3h1'Isoi`tr 'v^test^f';^ and Ula1lF3$:ia Wisot;, w^',i iiited

t'^.^,^^'bs' and ^'^tfi't"eS;^vC; ^:Yl^ cf't^'I^; i1`^:::`^a ^c^.

('^251 Joh,^:or^ tes^^i^ed &^5a6 she was not feelir;^^ sa^.:3f ^^.^t day and ^"f^^^c^ toc°

her to ^^lai,r the i;t,e^^ at a store near the Pnrrtsyf'y ar^€a t^^)r^ler`. They rel^ €rr?ed ic,

Younaslown It-r^ey were followed by the unde; ct;ver officers and ^^^sequenVy

pu1.ied over. Johnson said she immediately recognized i$he c^fficers as being irivoived i;t

ar, eadier incident involving her son, 8enjie

fIZ6} According fca Joi"tns-on, Westar; -sk:^d why they were- be ing r,uile-d ove- r, and
[^Aercer explained she had failed to signaia She said Mercer toid VV^aston to tum off t;^e.

car and then "he reached in V"e ;-e [and] started fppiT^^ her out by her head," ever;r, laiiy

getting he;° out o^ ^i°.e car and slamming her to the cara^^nd rriijl;i;^[e timese Joh^^^so,t sai :i

she vwas scared and calied her mother and 911 and put both plhones on speak.ea pi-1nne

{12-71 ,^ohn.,^can testified that Mulligan then asked her t;^ get off of the phoneand to

^; et out of the car, and she finally agreed to do so, but then MUPigan opened the door ane,

grabbed her by the hair°^ ^^pp^ng her ^,jiEq off in E the process, forcibty pulling her out of the

car and damaging the seat belt. At thlis pci^-J, both officers began to hilt- hcar, Mercer

punched her in her mouth, causing it to bieed7 Mercer continued to punch f^^r ^^^hii^
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Milligan hit her in the back, and she was kneed in the stomach several fimes# ult:ma#eIy

raffing to the ground, Johnson cCairned she never started swinging at the officers. After

the incident, more offd::ers, and an ambulance arrived; .3ohr^^o.n. testi1ie^ th'at Mercer

^,jou(d nc,^ ^^^ow herto be taken to ti--ie hnsp°ta^t

(12 8) Johnson further tw stified that in 2009, Mulligan, Mercer, and another officer

5vere involved in an incident with her then twelve-year-old son, She explained that

Mulligan had. a gun pointed at her son's head and pe€forrned a searcii where Viercer

v,,et r âi^^tvri the crack ^^-.i..a but t sa id she_..^, . f his t t^ his qroin and searched ^€im." She 5a iz ,. a ttempted

to, opei an. intemal a^^^irs investraat[an against the officets hc;r>re-ver, n(:A^^^g carr-e of it,

(129) flin nross, Johnson agreed that the 911 reM:ai^^^^^fg made no rr^:rit,^^ of

Weston being "larr;ned tr) the ground arfd that there w^s no scr am^^^ jrl t^j^

^ack gyound, Johnson was p.rusentedwith the Rttre! Metro amibutar°ice report-which She

acknowledged U i;red--s#atirig that she refused to be tri k:wn to i hospll,f, SF .earsO

aldm.`ted t wit^oL# asked, t4'a; she has driven w^fhou$ a lrf.̂ ensc.̂  ^^,, "'ai^y Yi;(s;

f'; 34) Westor test:fied th^^t she drove Johnson to ^et- Iotfer^ tcKexs and ther-i

returried to Yc^^^^s'Lowii; and because Johnso; was not feeling wei'i, she planned to take

Johnson to the hospital, but was drtvinu horr {a ; etrieve a r^^ga,zin^ when she was

P;.PedoSrer. She had r^ofi^^^ aveh.c[e fol#ow;ng her, and o(iginalty :hought it was a taxi,

r^^^l lE:ll unmarked pofice vehicle. She maintained tnat stae pr^^^^^ty used her turn signal,

and was u"2at:vaC e of ary Issuew:t: her driver's license orl the date of ti r, it`!: ide1'#t<

{1311 V'Ve.7son pori";nued t,^at°^vhen she pulled t;ver, IViercer^^^d her she fai'!ed to _.

use her sr°g!°^^^ and ^sked for ident;fi, catian, and that she offered to provide other =
3; x

^d,,:.^nt€fiwtior^ because she did not have her drivees license with hern Mercer then told her

to turn off the car and get out, but before she could get out of the Uu} x Mercer grafted

by the arm and side of the head and pulled her from the car. ^i^r^,^c,r tz^e, : *Aarr^timed

Ljei on the around about seven times, causing her right cheek to hit the ground. Orr

cross, she later conceded that her facee did not bleed and the photograph of her after tti^

incident revealed nd marks.

(^^^) Weston further fi^sf.+.f'ed that Mercer then "slammed [her] on the top of his

car and he started going down [herl par<t^-, searching [her];" that she was screaming to



; Johnson wltio was still in the car$ ^^d N-lercer threw her into the police car, She then saw

the officers "beating65 Johnson and got out of the police car to protest the officers'

treatment of Johnson. She did not ^ee Johnson iigh#ing back; btz^ conceded she did not

s---e the beginning o)l t1he struggle, ;;`ie only started watching a; eY Johnson was out of the

car and on the ground- When Mercer saw her get out of the police vehicle, he responded

bv ^ta; ^mnf°^ a her on tfie ground two more times and then kneed her in the back. She

«joke:^ ^^ ^^ see Marie^+{a VVi+,son standing ather }ror<.t doorobserving the incident, and it

appeared Wilson was atte^-, fcat ng to record the event wi"t`t her ceF'. phlt7ne,

1133) Finally, Vdestr,3l PssGftedthatthe photogr^^^^^^^^affteR lhe inr,;dentwh!ere

she is sfr1^^^^^ wa,5 r-ic3t a h4; py picture but really a ^.^:c."LiGa of her fdelir€g Num, F!<ated

e i T lL) aurr-a -,- s e d.

( ^^^1 Marietta Wilson, who lived na ar to W,h°re the incident o;;c«rred, testified that

she heard a ^^mm otro n c uts;de a md cne -ic-d her front door to see what was happe r;ng.

She saw MerQer lNad,r€o a hardL,uffed Weston to the poilrc,r crtilser, vV.rs1n heard

Mluf klc:lan polite1v ask. kh=^^^^ to ^^^^ down the phone and get Cd^' Of the Yr^^h:cle, and

Jot~4nsonaskin^ why s^e needed to get out; protestir^q that she had dri^4^ n:^+^^zir^

The passenger door then came open, attho:;qh Vj^ison did not siee how, and tii?Bt s'tle

savt re'T:-! t, grab Johnson, ard N± her one tir?te in the ^tomacf;, the okFicers did

not a^;t Johnson once she waS on the 9:OW-)d.
Es

J'^351 Wilson ft^r^^rertesf€:^ she s:^-vv Weston ^;orr^e c ^^' of f^^e c€uiserand star`c

yetling ^^t T^;e t.^ff icer.^$ protesting tliat ;^c^hrsor^ was sick and r^^,r^ tr^^^ her that ^^^^. In

response, Merccr c: raed atWeston and told herto get ba ^: ^^ t^,ecrt^iser. ^f t^^at point,

Wilson said s, ie started trying to take pictures. She then saw Weston on the ground, but

6d not see how she got there, and then saw Mercer put Weston back in the crtri^erand

returned to Johnson, who was on the ground. During the €^^^^erit she never saw either

woman attempt to fgh't wfth the officers. Wilson -also observed Johnson stlart to walk

towards an ambui^nceg but officers ^umed her around and put her into a squad car,

Or^ 4:ra^^, Ws testified that she never saw Mercer bodyP^iW,^t^^ x :6} r

Onto t^e C`•! r^ser, nor dsd she see, h:m put his harid's.- up Wesfon's shirt or down her pants,

v,,h?:,,h contradicted Weston's xestimony.. In #`act, she said she never saw any vio1^nce,
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f^^^^^^s Weston; and t^^twhen Mercer escorted Weston back into the police car, l?e dE^

sc^ in a non-violent rr^anr^era She agreed that Y/hen { ►̂F„a `1^ askii^tg Johnson to ex^^therar

and put down her pho ae, N1L;}[r`qa;1 did so pci'i±e[yn Further, VVi€son conceded she did roi
^e.e the begfi f,E:ig o' the t:;ci;^errt L:tween Johnson and Mulligan fhat ted to ^-Ae;er

p:.lnchingJohnscn¢ nor did she observe who opened the door, or howJolinsor^ ^otout of

the car, Wilson further testified on ci-oss ih'-:t IAull€gan never struck .ic'r;r.sonr whi^^

contradicted Johnson's tes#;:nnony; she a;'t~ed that Johnson was re4isting arresla
(1T,371 A number of joint exb;i-bit^ vvere admitted into evidence: Johnson's

ou:s'r..^ind};-iq warrant; a ;e::.o,dl1ng of Jo;-w.;czn's 911 caI^; f h^s;^graphs of the defenc3ants.

and the officers; and Wws1Ctri'$ BMV re^,oiC In addt''.^iC1ii, a:dti`li"tI'ed into £',iiEdE',.€'C;ti vquT^;::

JohnSc:r`Os Rural M^^^^ aribuiance repc^rt; aF=;ve; ai photographs of Johnson, ore depi ;#i, 3q

nhe cut on her lip; and a p?:otograp;^ of house showingg ';e pc;irft of

iiicic^ent, Durirc ^tc^str^g arguments therP :xre^^ ^c^ ^^;^^:; ^s to ^r=^t ^^^ ^ ^^i ^ ^^ ^^

prosecu&{ar.

'^tUj After consir:e-r;ng all the ev;der:ti e, :^^^ jury found Wessott ;Fu:jty cf

ct<s.ruc"t;ng official businesfi :r-^d dlrlri;^g ur?der suspens`ton. A rnistr?al was t;e ,lared on the

sPSlc`;rt^ arrest charge beGa:.tS^' thr' jury faited fo reach a L t1 I II:?F?t €S ^1^(^I :^.^ FC^{l1`.^I?^^ ^

s( t #<.'^i dCt 9 heai"trig, Weston ^^^ sentenced to, inter alia, 30 days fof ^^`SF(C:tCtI `:g t ff i "il^

r^ss and or4e day for driving under suspension, and granted a stay per^,&^^ ^ppeal.

Vmdictive Prosecution

( '^^^^ Before we ^^^f^ss :h^^ c^?^astan ue of this ass°yr,r^^ nt error, a glaring

= misstatement in the record must be cla(°;iied, which requires us toinvoke the principle of

jtjdldial noticea Speetficalfy, ^^^at date did Johnson and Weston fife a civi{ dghts action

ag ains^ the officers and the C}` relative to t{^e re-fi;e< crtames^ Wh>ie :^te latter date is

C, e--ar r; om tt-i e record, the focrrio. r is not. AF, ri c)ted ab r.i.iE. u^ iU^ t respe:;t to th e. rf,;ssing 911

^a p-e; the, appe;!a.itk xS responsib#eforthe record on appeal. Ar-id as vOfl be discussed below%.

Johnson andVVeston bea° Fhe burden of proof With respect to this w{a;rn.
ha

.r

. .. _ .....

^ JO ,,f3Unw^^Ilq convrcted ^f twocounts nfassault ^^^ can,i Mercj^,rand oneagainsfi Ct,_^1,rUcVng
Cff C,a( `r.)uSlt',eSt: and ]" eSI sttit"tg ai{"£S$, JGhttson was aei lieri.:t^d !i iier 2lia, 3r' d3y`3,ft:?-° G`,5t: ,.id;,l,.g offlCIal

br ;r ess. 920d_a, `^,: ^ 2c. , ^^s^.ui^ count, and &D ^ayf^r res -ir g arrest, to be .^F=r^ea^ c:ons >t^rt ^i y, Eor an
;%agregatejaii teF ;5 o; v"0 days„
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("^^^) As noted above, the joint motion filed by Weston and Johnson with the trial

` cotirt seeking to dismiss the new charges on the grounds of prosecutor^^l vindictiveness

wa;: repi^^e with typographical errors, which were repe-ated on appeal. Johnson represents
in h^^ ^ ^ ^^^ on ^^^^^^ tfiaf "iYnmediate3^ pdorto the charget-ibeing: refiled, the Appeliant hac^

initiated a civil rights ac:i^r; against the officers an^ 'he Ci^ of `^^^.rr°^^^^^^^.8' S^mil^r3^^

^"^s#^^'^ ^^^a^l^^e brief ^rs^ ¢s that In the interir^p Ms . Weston filed a suit for police
b rutality ur(lei theCivil Rights, Ac8.$' However, the praui4e dates are uncCearande'veY^ thee

State's uriefs vl appeal contain multiple tya^^gra.P;ir-,.al errors regarding the detes,

^141) Thus we invoke 16-he pdncip^^ ^^^^^ic'ial notcea Evid,R. 201 Judicial notice of

adjudicative facts, provides fn per:inent part.

territorial jurisdictt'on of the trial court or ^^^ capable of accurate and ready

de;Gr^€ination by resort to sources whose accuracy cannot reasonably be

^ _<^stioneda

(C) When discre .ivna,y. A may take julioial notice, whether

(B) Kinds of f^?atss A jUd7CiSE{y ^Ctlic^d fact must be one not sub;ect to

reasonable dispute in ttiat it eit:^tir (11 cerera:kv k^ovr n within the

requested or not.

{1421 This rule has been inF^rp-efed by the Ohio Supreme Courl. ^^s permitting a

court to sua sponte take j:s i:ur^I no*:Ce of certain refevant sat;ks Discipjir,ary Counsel v.

Sargeant, 118 Ohio St,3d ^.z2`: , 2,00,B-Qt^ir-)-2230, 889 N.EId 96,%22s Flacfkey v. Cor^^of

Commott Pees€ 71,f°:. Dist. No911 MA29P 201 I-Oh:c-4253 (t?king judiciai notice of do+r,kell

entries nf sL1^^l-qyaer:t .^'ilin.gs in a common pleas derMlara,ory ludgment aotiot7, v&jr;h °was

t^^^^^^^ct of a rnar;ciamus action before t^^^ourt +^^^^peals)o "A courfmax tak^^^lidirial

notice of a docume^tt filled in another court'not for the truth cif the matters as: ertad in the

c;iI-,erailtigation, but ra;hecto es#^:blish xhe f^^^^^sLjr.Jh P^,i.qation and related fiC`r:cis,'" SState

ex ret Cates v: Grartvitr`e, 1 16 Ohio 7t.3d 231, f 007-Chio-6057, 877 NE2d 968, T^20

t,';n}Rrryal citations omilfted).

(743) The record revoa1s that the incident occura eed on March 30, 2011; the

oriqir3( aiaE^eu were filed on k1arch 31, 2011& and the charges wp-re re-filed on March
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15, 2012. We take judicial notice from tfie ro1;oVing court docket en#ries; 1) the federal

civil hghts action was filed in the Mahoning County Court, of Common Pleas on March 29,

2012, in a case styled Des1rei^^ >.ichmson and VfJretha Weston v. City of Youngstown,

Ohio, ef^ a!, Case No, 12 CV 956; 2) the ^^^er{^^arits filed a notice oi"' removal ac^ fe'deral

court on sl ay 8, 2012., and 3) the case was fled N9ay 8, 2012 in ¢Ete U.S. Dist(lct Couirt for

'lie Northern District of Ohio, C'astem Divisior. under Case No. 4.2012 CV 01 137,.

10 P c:MISY; a per^or, b; c ;US a he has donewhat fi^^ ^aw platr),{,f a€lcvvs him to

do is a due process vic^^afton "of the most basic sort,°" Bordenkircher v,

jjt4 '°E` Thus, the M E t1^'s^ GE^dpi^E k fi{`vM by Vfi^ ^^)tLf1 A and b^ild SE 3sVk g against the City and

the offirers vvasv fi;ed two v4^eeks aftPr ;h;e ctrarges were re-rled ^gasnstthemA

(145) ;rt her first of two assi^nrr,ents of error, Vieston asse,14!3°

(11461 "The trial court erred in declining 'to d€smiss this cause on groui-ids of

+^indictiv^ plrose^r;u}ir;n bec°ac;se, the state faii^^ to offeP any ev;dence to rehu# a,

presu^rrq)tic?n of vinc{^^ivene.:sQ"

(147) uVrs:on asserts ,ha' th;; Sta#e re-t=ied charges agarnsi ^cr ir, retal1atiori for

her fi;.tCIg a jufy dern3nd csnd a, §i 9vu iL L'u'sLfli: Glc.krcling EhF` procedural histt.:,'r y and

^c'i^1.^e^'2^.."e of E.^-',^+deCl{s SLiggeS^ a reas`c`rc:b:;; l i ke{ii'v::d of thus cifyc"iting a

^F^t'.'^`aC,'T^^t^;^^iC1;l C?^ ^1^£^C^^'it^ i.3S`^ ^tt^#`aGi^ ^^ie ^^ttaiE? has fai=ed tC f3biat. See Ttjf^pe(? lf_

Roberts, 46F U.S. 27, 3G, If 04 & 0fi, 2916,82 I-Ed.2d' 23 (1934), kjar^?'edge v: Perr/; 417

U.,5.21$2i..;;8, 94 8.ut. 22098,40 t..Ed.2d 62e (1974). ProtAecf}on ofcriminal deferidiun:s

from v^nd>ctive prosecuaicFn: 's rooted in the lDue Process CIauseg See T^^gpea7;

^1148,, As the §1983 actfon arising out of th,s ;n-ci:^^^^t was t,let^ after she was re-

r, wrue-d, Weston'^ argument is limited to the effect of herjur^ det°nand on the State's

dec^sion to re-file the dha.rgvs.

('^^^) Although there are no cases from the Ohio Supreme Court or this court

d,$:,-L,sing vindr.,tive prosecut{on, the United States Supreme Court has hefd thatwhere

the State brings addittoral or more serious charges that subject a defendant to an
£

increased punishment frslfawirtg the successful appeal of his: cor:vic.tionF a rebuttable
gresuniption of vindictive pt'osecuti^^ aft^ches. Thigpen; ^lac^^edge.
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^ay^^, 434 U.S. 357,363,98 S.Ctk 663,668,54 L.Ed,2d 604. In a series oil

cases beginning with North t^arolirra v. Pearce [395 U.& 711, 89 S.Ct.

2072, 23 L.Ede2d 656) and :culmsnating in SordenkirCher ve Hayes, the

Court has rec°r:grrized this basic^and itset` uncontrovrr;,i4--p. )rnC!;^4:,. For

while an individual certainly may be ^ena!ized foruic^law;rg the Eav,i, he just

as certainly may not be punished for exercising a protected statutory or

right

L.rjil,ted S(,^tes V. Gf.^odwir)t 457 U.S. 308& 372, 102 S.Ct, 248„, 1488; 73 L,Ed,2d 74

111.50) However, the Supcem^ Court specifically ^ec!.:°led to extend Vne

presumpt:ir-an of ufndl lc.tivt?nes ; to the preirial ^^nt-ex#, ^^odyein at 38 1, reasoning that "i aa

prosecutor 5tiouid rema;n free before trial to exercise the broad d1scretion rr1k; usted to

him to determine the extent of the societal ir^^eresli, in prosecut:ort. An irsitiaI

should not freeze future ^onduct " Gooc^^^1!0, 457 U.& 368 at 382 ,

In the course of prepa(irtg a case for trial, the pr^s,-wutor rY,ay

uncover ^dd3 ^ior-t^.( infot-mationtha;s^jggrsts a basis for Purtherprosecuton

or he simply r-riay come to realize that Ef iformatrora pcssessef by the State

,

^<.

1.^

has a broadF=r si=,C}#fitcan;.e, M this stage of the proGe:^dEngs, the

pros^cutn_r°s asses.:^r'fent o^ thc- ;>roper extent of proc>^cutiol ^ ^^ay not have

MstaIrized. In contrast, once a trial begins-and ^ertairIIy by the time a

:^^nv#ct,on has been obtaired-it is much more likely that the State has

c#ist,^.:^ue reri a ri{? as se5aed a:; of tiie iri ;ormatic^ ^ga°nst an accuCe;:l and has

m ad!.'^ ^deienm?naflon, on a^3C; basis of that information, os` the extent to

which he should be proseculed. Thus, a change in the c.harC^ng deisSor^

ryiade after ar ir:;tia1 trial is completed is much more likely to be improperly

r-»Vvated than is a Pretrial decision.

In addition, a dete,idar;` bel'oretria1 is expected to invnke procedural

rights that inevitably impose some 'burden' on the prosecutor. Defense

counsel routinely i4e pretriaf mot;an4[] It is unrealistic Fc assume that a



prosecutoes probable response to such motions is to seek to pena€ize and

to deter. The `rnvocat€on of procedural rights is an integral part of the

adversary process in which our criminal justice system operates,

Goodwin at 381.

1151) In situatior4 s,a,^ere r;c.^ pr^^umptiora ci3 krindict€veri4^ ^arises, q$the burden lies

District elaborated:

with the defendant to `prove objectively that the pro^^cutor's chargirg decision ^as.
motivated byadesire t:; punish Ffr^^ for doing something that t7e €awp€ainiy allowed him

to doa` State ;:' oviison 47 Ohiio App43d 1361 140, 547 N.E,2d 1185 111th L^;

_ citing Goodwin, In ott^^r worr.Is, in such siteEat€ons, genura.i;^ the defendant rnwst pu t forth

evidence of an actual virdictive tni^^iv^ by the prosecution. ld. €na later cav ^ the ^icx^-;;h,

As long as cq ;:.^--Qs:: cu.or ^as, probable cause to believe that an

a^^^^^^ comr^^^ted an offe{ysp; the decision whether or not to prosecute

af Cd c, ri vdh, a t ch a 5g e:Y i;> -% iJMpf^e <:ly vvdh81E A^e paiis6.c uto ( s WYsSi:ssCiidn. ( h3i s;

in a pretriai se-ki:mo, a prosec:utor is free to seek i.'dictrrnnt on W.ia¢^ver

charges the evt^ence can support, and no presumptif i^f vindictiveness

wil1 at4: -h if Lhe defend^ntwas clearly subject to those charges at the

outset. CoCtsequettt1^^ a pretriar d uci io!^ ai^urir¢q t^^^ (;:f^tar ^es is less 3i^ ^l^ f^

be improperly ^^^rvate-d than a change in thr-, charges ciade after inifial

triala

m 14

^ 7ootnote c;t,,-,^tion:Y cr^°tc-d) . State v. Somenchuk, 122 Ohio App.3d 30, 38g 701 N.E.2d

19, 24 (&Ji Dssta1997), cttinq Goodwin and Wilson.

fy,,52} The case cf.ed by ^e^;tcin, State v. Brad1bv^, 2d Dist. No. 06CA31x 2007-

Ohio®6583, is distinguishable ^ec;arr:;a it involved re...i; dfo{r?n>~nt following a successful

appealx Here, the charges were re-filed before triar ^onmE'nenred in these proceedings,

and further, before the §1983 action based upon the instant offenses was i€eda Thus,

pursuant to Got^da'vir,, no presumption of vindictiveness a(ises. Further, there is no

evidence of avix,.ri:cti ve nnott ve b, the prosecutor To the contrary, those involved in the

S:
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decision to re-file charges a11 denied that °ther^ was any connection between the

defendants' exercise of a protected right and the re-filing of the charges, which at that

point in time was Weston'!.^ jury demand, and Weston faited to meet her burden of proof

and present evidence otrer:vised

(163} Consiste;^f %-v^^h the reasoning in Sei,7Tenohuk, from the outset Weston was

subject to misdemeanor drivi-ig under suspension and resisting arrest charges, as there

was pr^^abfe cause for both offenses. Thus there can ^^ no presumption of
vs;°tdic:titre: ;rsa fet the &a; r. ps re-filed a9 .'Msf We; ton on March 15, 2012, based upor,

her demand for a jury trial. Af^ordingIy, the trial ^ouft properfy overruled Weetvn°s mo#Fan

to dismiss for vindictive. prosecut;on, and Weston's first assi^ ^mc-nt of error is meritles;.,,.

Plain Error in --dosir€g Ar^unnents

jT54) In her second and final µ ;siq,f^-ant of error, We ston asserts:
e e

fT551 '^The tr^pi ccu:^t erreci p>a:r?!vqn d'fovvf
,
;tq a cios;r-Fg ar^i;riqr-nt, ;hat r;-ia'1i^^ad

rvts 7'ies0to+^ for brin-g;ng q :.^idll' nghts act^c,n relaiive io her ^^ ^sVk

t 1 ^`r^+-
..^^iargues tl'tsa"̂^fi certain t r̀^1rCi:^? ^"+ ;s i(;r^..^:.' ^i^' by the prosecutor dt^r6ttg

CJ^s>argu.rnerits wcr'e 'ilnproperand prejudicial so as ±c! ;equire a rtewtrial, As Weston

concedes, because s`ie faried Lo nbjG&7 t'O f!-ze a(leged p*^secutona: rriiswQnduc' she w a:'pp-s

^i^ but ptain error. .4f^afe ,, Xer`1.3.Y; "79 0 h^,:> ^^d 66 6, 2{) 08-0 h ic?-,6 98, "• f^.s N.^ E. ,.2rf ^^:: ^H.,

118.3d citing State v. LaMar, ^5 Ofili3 St,3d 181, 20)02-Cr:io-2128, 767 N.E.2-^ 166, 11 1,z3.

Thus, to °`re^^erse her conv9r#^c^E^, this cucart -;^^:t3t be pers^tad^^ 4^,^^ the ^l^^a^=^uf ^r,

statem: rt^; lvefe not only :r^rproNer. but thkt notS^v^t3 ^ have ^^erl, e.orwicred bL}l fo:.

the Improper commentsK` ke,leyat%83, citing Cr:F-n..P., 52{B}, State v, Fear,,s, 86 OhIt^S0d

329, 332, 715 NZ,2d 1t 6̂ (1999).

(1571 As this court has expTaEneda

Futi:'^?^ have U+fIdE.* la$i^t;;(.^^; 't'^ t^`lwr closing Str^^'eaTiE'I^^s " ,i"f^C^

as to what the e vEde rrr^^ has shown a rad whef irferPnces c^,r^ be i: r-;,:; wn fr^^

the evidence." State v, DiarE 1 20 Ohio St.3d 460, 2003" Ohio 62";6, 900

N.E.2d 565, at % 213. A prosecutor may state hi-s opinion if it is based an

the evidence prewsr-^^^d at triata ld. A prosecutor may not state his p^rsortaf

belief regarding the credibility of a witness, Srate ,/. Jkksort, 1 07 Ohio



St,3d 53, 2005-Ohao-5981, 836 N,E.2d 1173, at ff 117. However, a
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pra^ecutor may comment updn the testimony of witnesses and suggest the

co r c #«Si ^;a s to be drawn. State v. Fard, 107 0 F::., St,3d 378, 2006®Ohio-184

840 N.E,2d 151, at ^ 116r A prosec-otor may even point out a lack of

crelbi„"y of a witness, if the record supports such a cIaimE See State V.

Poi,v,eE1. 17^ Oh"oAt)p.3d 825, ^008-Ofit€^^^^^^ ^96N6E.2d212p af.l45a

State v. Vfolff, 7th Dist. No. 07 MA 166, 2009-0,1*-7085, 113.

fT.581 On the other hand, a proseeutor ^:rnay not make excessively emo#ic;.,A

ai`gt^mert;^ tending to inflame the }rr`s State ^ra ^`^b^ef^s, 92 ^rf ito Si,,)d 1

146, 168,T^9 N.E.2d226(2001). Prosecutorw, r^^^^y not deliberately safura^e 7'riafs VA4rt

emotion and a conviction based so'ely on ^he- €nflarr,ria; on of fears and passiar,s; rather

'har, proc.}t'of guilt. S°a¢e v_ Keenart, 6,-) Ohio St.3d 402, 409, 613 N.E.2d 203 (1993).
p

5 9) v've s 6.t1r} 1 F qe^ih at t;%Y; f .{eite tts ric3da b y i!4t.^p^, eSeC°.;foi i:l#3SfitE.^e plain

e r1o F. ^^rM̂t, dt^ r1C7L^̂  E^``^ ^r; ^ ^^. 1 ^^f^ ,.̂.̀# s j43{tG d ti Î̂ °f"' .̂J̀ri.^C^cf,tt^ }f^`^ u^^y(

^^'

t.tq

)
. .N tcl ^^.GJip^ {" G;^ ^f [v +] i 3^ CYV?

^^ want you u to find thetn rot r$ ai:±y a r^^ they indicated they want to s cie.

the oflfiicers and thats ^hat Es is a^out. They want to be able to sue the

City, make some money, that's what this is a^out thats what this case is

abol3tk .

{1[60} ^^tp-f ► t^ ^^e p;osecutor^^ ^^bUtf0f he aiaf. d:

r! G` you find them not guilty they are ,̂o%ng to sue theseoffic;er: They are

g^ing to Win a big lawsuft. OfcourseH ttiey are going to have this,They have

the burden. They would want, t"^f^^ stuff so they can Alin millions of doI(ars.

They are banking an you to firxd ;f err; not guilty so the;, can win millions of

dollars, They want you to buy tticirs'rorya Thafs what this is all about. They

want you to bp. that gullibl,,-, No doctor, r^o emergency room doctor, Rural

Metro ain`i (sic) g6ng to qrve fr?ern wh-_ theyvrar;i because nobody is, going

to lose their licer,se,. Thalf"s vrhat .,, -j,-it you to do is say noi guilty, ha -

har^ the jury believed us, now we can :^ how this and we are going to sue
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them and look at this we got millions of dollars from the City of Youragstown,

(1611 In essence8 the prosecutor was suggesting to jurors that they had a crvtc

duty to convict, which is improper, See e.g., State v. H^pkins, 7thD€st# No, 94 CA 103,

1996 WL 146099, `^ (Mnr. 27 , 1996) (^on 3sud n {^ [^y+y^
se4'; {#

t
^y
c,II }

^fs ^r
4oS} f idt tErt

{^^ p

gikp+^ Tg .

[

, [E f6gt. +eT C! b^pM.t
^ ^^.y^:y

q 2^^ ^L7 ^}g. ^LAry

to convict because it was their civic duty to reduce crime in the community were improper,

but ultimately finding no prejudice.)

( '^^^^ However, the ^r^^^ ^ tor's comments in this case do not r^se to the level of

^la;r: error, We canT3o^L cUfictude that but for the alleged errors, the outcome of the trial

7q3r.?:.1!Q 3:ave been different. There is considerable eviderr,,E,,^ c^emonstrating Weston°s ^p.lJ#E

on both counts,

(^631 VV'ith regard to driVing under suspension, Y.C.O. 335.07;a) providesY

No person whose drr'ver`s or commercial drrver^s license or permit or,

nonr^^^^eri} operating privilege has been suspender^ ulf?derany provisCon^ of

the Ohio Rev<;^ed Cc.i' 1̂C: f oLr^er f O h io.^rthan ,^^^^1.:^,C. g^ ,i t' '̂ , l"°'Fŷ 5tds.^
(^ , .-'3

^Cf.j or ^^7i.t^'^^ t^cty

^^^^icmtz(e iavv in any c^tfier jur,:,dic;i:;S; in thi e person`^ ^^^^^se or

Permft ^a!^ issued shall ope? a.e a ny motor vehicte upon the public roads

and hiqhways or upon ariy public cr private proper^/ used bythe publtcfor
pur^o^.^3w s of vehicular travel or parkang, within this M;ar+!c.lpaiity durirg the
period of suspension unless the perc;on irl gi-ia:ifeci Nm:ted c^riviina pfi't':'Q^e^^

and is operating the vehicle in accordance with t1he tertins of the fimited

dr`rving privileges,

{T,641 BMV official Jurxe,. te5fifxed t:^^^ kNe-sfion°s license was suspended on the

day of the incident, and sup^ort:ng docur,ne,-y tati:^n w;,:s admitted into evidence. There is
no dispute that Weston was driving that di^i; y shp- herself admrfted to rto-

(165) With regard to obstructing off ;^ia; buw;ire,,^s, R.C. 29%1 o31 ;A) provides: "No
persor^s ^^^l"^^:ut privilege to do so and with }^a :^^c3 to tfreo-t^:tic, c^h^f ^^^t, or delay the
perf^rm^^-}ce by a public official of any authorffedr aut wi t hin she public official's offcial

c2pacify, shall do any act that hampers or impedes a public. official in the per€ormance of
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i 'he public official`s lawful duties."

(1661 Mulligan testified that Weston was uncooperative in providing identifi^abori

afid then refused to get out ^^ ^^^ ve.ic'le wh e i Mercer asked her, instead, she grabbed

onto the steering wheel. Nli3rcr r theii g;abbed Vjeston`si arm to extract her from the

vehicle and she continued to refuse to get out, Iooking herself tighter around the steer;:^g

wheel, ^er^^rt^^^ extracted ^x^st^n from the ve r^i,, e ^:ypulling her out forcibly and that

after Mercer, pu11ed 'WeNton out of tie uehiu!u; Vlesbs>r: 'went to the ground and ;^tw^^d

Hasling her arms for about 20 sec: .̂^ndx to pr^4en, be;ng han^^uffed.

1%671 Weston contests N^^l'iigan4s a; ;otJ nt ; ,;,^^erfinq that she was ^,^at ert severely

by Merc€ ,Y/.f.^^oie1fJ^.stiflca:iJ:^r`. E-[o^rever, her ver^ior^ of events is contradicted ^y Tack t;^

azt:y e`iidenca of vts!bIb phvSic:alf iinjt:;y from the altercax;un. Weston eonc,^ ^ed t1ha" a

Phutog'ak?^ taken of hez at'Ler Lhe inoidenf !^x^owed no brulsing or other marks^ despite herp
testimor,y that she was slammed mu1`i;ale times an the '--ruiser an^ ^^oUnd,

68^ NiCiiP.t'i41ut', afi^i' ^iClng ; ad tti I'1e C(:,i.`-''-", I.N='SitiJ"'}. ,3^^mpted to

^ . ,
,{I [^ I"^

^
. .̂  `^^_rs ^;̂I'"t'^ i^,t^ Y!i ^i ie Ii:e^+ +d 4 $r4^tt?ts to S%:^3d^1e .^£.'?s'Sd'i?, ^'^^ ^?t tifgot ^^

tha cruiser 'M prn-; ^St the olfticers` actions, which ifaquired Mercerto dive ri his a^t entin,-:

, ll!?.3 'k+oh34sPJr \?SS',CJ wCh.,^ le/isk/3j .̂^^y} GiE ies kt R C.EE d e.J{'-a,i^' ^y
. V

l [} .$
^,o1 :

f'i< y
^f 4 Li ,.+; t t.i^J1

p
@ fJ

y{
^{a1Nk to 4t

}j^1 1e Tj[ry
iis

^!..^^7-^'qt^?i^3^ c^'irld^.l: ^^^ yja Ve^+{-%i} also CC^i . ^^^ip:^ ^ l)^isb^^dL t=nC^ ^^f `si:l3i s^^1i iE ^ ^?a:v.i^.^. ^c:^^rct

Weston°s second assignment of error !^ P€'ieritless.

Conclusion

^9^ Both of ^^^^e^^^rt`^ ^^.>;c^i-^r^^rts of error are r^aritie^. A presumPtic^r of

^ir5^^i_;:*lv^ prosecution was not established; the prosecutor exercised his discretion to file

fmsdennea;ior driving under suspension and resisting arrest char-es against Weston$

whfOi she was subject to from the outset. And Oht,.e son`te of the pro secutor°s cot^^e .nt^

d u; ing closing were improper, they did not tise tr.-,, the N3v-e( of plain error, Accordingly, the

Donofrio, J. , eoncur= ^

Vukovich, J.s COXiG^-+.';S..

r;^^t of the trial court is afrirmed.

APPROVEDr

^^^±_
- ^' --

Jl3^C^ ^^^.^' ^}^r^^.^O
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