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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND INVOLVES

A SUBSTANTIAL CONSTITUTIONAL QUESTION

In 1974, the Supreme Court held that a defendant must be free to exercise his

statutory and constitutional rights "without apprehension that the State will

retaliate by substituting a more serious charge for the original one." Bkrckledge v.

.Perry, 417 U.S. 21, 27-28, 94 S.Cto 2098, 40 LaEd.2d 628 (1974). The Constitution

requires that he be free of this apprehension even if the state has no "actual

retaliatory motivation" in filing a higher chargee, Id.

In the context of vindictive prosecution my the State against a citizen, that

holding highlights two diametrically opposed philosophies: if a defendant must not

fear the possibility of higher charges in retaliation for his exercise of a legal right,

how can a prosecutor possibly bring a higher charge if the defendant exercises his

right to trial?

This case, which alleged vindictive prosecution, saw the Seventh Appellate

District note that "there are no cases from the Ohio Supreme Court or this court

discussing vindictive prosecutiono o a," If there were, then Ohio appellate courts

would have a better guide dealing with alleged prosecutorial vindictiveness from

the State. This is particularly true because there is no one way that a prosecution can

be vindictive; there are may variations. Here, it was alleged that charges were

brought against the Appellant because she filed a § 1983 action against the City of



Youngstown, but there are numerous situations where a prosecutor can be

vindictive: perhaps charges could be brought against a person for filing an internal

affairs complaintq What if additional charges are brought against a person for

making derogatory comments about a politician or prosecutor to the media? Or if

the defendant prevailed in a preliminary hearing only for the State to allege a

panoply of new charges based on "newly discovered evidence?" One situa.tian

addressed by the U.S. Supreme Court was where a defendant was charged with

several misdemeanor and petty offenses, including assault stemming from his

fleeing from a park police officero After he refused to plead guilty to the charges and

requested a jury trial, he was indicted on one felony count of forcibly assaulting a

federal officer and three related counts arising from the same incident. See United

States v. Goodwin, 457 U.S. 368, 372, 102 S.Cte 2485, 2488, 73 L.Ed42d 74 (1982). The

possibilities really can be endless. o o and there should be a test set forth from this

Court that lower courts can apply.

The issue of uublic or great general intereste Can a prosecutor be trusted on

every occasion to not act against a person out of spite or mean spiritedness? The

answer is no, otherwise the many cases that have come out of other states, the

Federal Circuit Courts, and U.S. Supreme Court would not exist, Unfortunately these

situations do happen, and Ohio courts should have guidance from this Court on how

to deal with the matter pursuant to Ohio law when such vindictiveness is asserted.
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The substantial Constitutionalquestion: To punish a person because he has

done what the law plainly allows him to do is a due process violation "of the most

basic sort." .Bor°denkircherv. Hayes, 434 U.S. 357, 363, 98 S.Ct. 663, 668, 54 L.Ed.2d

604. The Ohio Constitution art. I, § 16 is also a due process clause, but has not been

applied to issues of vindictive prosecution. It can and should be. This is the case to

do that.

STATEMENT OF THE CASE AND FACTS

On March 30, 2011, Weston and her friend Desiree Johnson were arrested

following a traffic stop by two officers working undercover; Weston was the driver

and Johnson the passenger. Weston and Johnson felt that they had done nothing

wrong, and refused to cooperate with the officers.' Things turned physical, and the

two females were no real match for the male officers who forcefully extracted them

from their vehicle (although the women put up a spirited and vigorous defense). The

next day, Weston was charged with felony obstructing official business, R.C. §

2921.31(A) &(E), resisting arrest, R.C. § 2921.33(A), and driving under suspension,

Y.C.O. § 335.07(A), and a turn signal violation, Y.C.O. § 331.14.1

A week later, Weston (and Johnson) appeared in the Youngstown Municipal

Court with counsel. It was agreed that if Weston waived her right to a preliminary

'Weston was particularly put out by the arresting officer because he had previously
brought juvenile charges against her son, and had even filed a complaint against the officer
with internal affairs.
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hearing on the felony counts and consented to have her case bound over to the

grand jury, the State would dismiss the misdemeanor charges without prejudice.

The grand jury declined to indict Weston on the felony charges, but did indict

on for the misdemeanor charge of obstructing official business, R.C. § 2921.31

After the case was returned to the Youngstown Municipal Court, the State, on

March 15, 2012, re-filed two misdemeanor charges against Weston for driving

under suspension and resisting arrest. These re-filed charges came almost a year

after the previous dismissal. Although the original dismissals were without

prejudice, re-filing charges of this nature is highly unusual in the Youngstown

Municipal Court. Weston believed that it was done because of the police brutality

she had been alleging since the day of the incident. On March 29, 2012, she would

file a § 1983 action against the City and the officers.

Weston requested a jury trial on all of the charges brought against hero In the

run-up to her trial, she filed a motion seeking to dismiss the new charges on the

grounds of prosecutorial vindictiveness and/or a broken plea bargain. Part of the

motion alleged that the March 15, 2012 charges were re-filed in retaliation for her

§1983 federal civil rights suit alleging police brutality. Indeed, a large part of the

State's closing argument at the trial focused on that suit, with the prosecutor making

statements like P`they want you to find them not guilty and they indicated they want

to sue the officers and that's what this is about, They Want to be able to sue the City,

make some money, that"s what this is about, thates what this case is about" and "if
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you find them not guilty they are going to sue these officers. They are going to win a

big lawsuit.Z'

The trial court overruled the motion to dismiss, and a jury trial was had. The

jury found Weston guilty of obstructing official business and driving under

suspension. A mistrial was declared on the resisting arrest charge because the jury

failed to reach a unanimous verdict. Following a sentencing hearing, Vlleston's 30

day jail sentence was pending an appeal. On September 25, 2014, the Seventh

Appellate District overruled both of Weston's assignment of error.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: This Supreme Court has never issued
guidelines or a bright-line test on what constitutes vindictive a
prosecution. It should.

The sort of behavior where a prosecutor turns up the heat on a defendant

because that defendant won a skirmish during litigation, or as a sort of punishment

for the defendant invoking a Constitutional right, seems more about vengeance,

retaliation, and playing to win than the prosecutor's aim to ensure justice is done

however a verdict may turn outo The term "retaliation" was used by the Blackledge v.

Perry decision, 417 U.S. 21, 28, when discussing that very thing: "A person convicted

of an offense is entitled to pursue his statutory right to a trial de novo, without

apprehension that the state will retaliate by substituting a more serious charge for

2'An interesting admission, by the way.
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the original one ., o" But that sort of behavior does occur, perhaps even

substantially more often than ever makes its way to any of the 12 courts of appeal.

Proscribing retaliation and vindictiveness in this way should be as necessary as

making it illegal for police officers to illegally search suspects. It is, but there is no

case on the matter to provide guidance to lower courts-just a mishmash of federal

cases and a few appellate opinions.

In this case, the timing was as follows:

• March 30, 2011-The arrest was made.

• March 31, 2011--®Weston charged with various felonies and
rriisdemeanorso

• April 8, 2011®Weston's first appearance in Youngstown Municipal Court.
Misdemeanor charges dismissed without prejudice and felonies bound
over to grand jury.

• May 12, 2011®grand jury indicts on misdemeanors, not on feloniese

• undetermined date-Weston files an internal affairs complaint

• November 9, 2011®-Weston files a jury deinando

• March 15, 2012-State re-files misdemeanor charges of driving under
suspension and resisting arresto

• May 25, 2012-Weston files motion to dismiss.

• March 29, 2012-§ 1983 lawsuit fileda

• June 5, 2012®trial court overrules motion to dismisso Jury trial held.

The Appellate Court noted that, as to Weston's claims of vindictive

prosecution, she was limited to "the effect of her jury demand on the State`s decision
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to re-file the charges." Perhaps the Seventh District could have also found that her

internal affairs complaint was a factor, but, either way, bringing these renewed

charges a mere four months after Weston made her jury demand-after much more

time than that had passed with no action by the State-at least raises an eyebrow,

and an indication or possibility of vindictiveness.

CONCLUSION

Even if there was no actual prosecutorial vindictiveness here, it is

something that does happen. In this case the Seventh District Court of Appeals

needed to rely on federal law and refer to another case from the Eighth Appellate

District. It shouldn't have. This Court should accept this appeal and use it as a means

to set forth clear directives and tests as to what is, what can be, and what is not

prosecutorial vindictiveness, something that would even be complimentary to this

Court's Professional Ideals for° Ohio Lawyers and Judges and the oath that every

prosecutor in Ohio takes.

Respectfully submitted,

SCOTT C. ESSAD (0067352)
721 Eoardman-Poland Road, Suite 201
Youngstown, Ohio 44512
Tel. (330) 758-3782
Fax (330) 787m0279
Scott@ScottEssad.com

Counsel for Appellant
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APPENDIX

Judgment Entry of the Seventh District Court of Appeals (September 25, 2014)

Opinion of the Seventh District Court of Appeals (September 25, 2014)
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£ C3eGenaro, P.J.

^} ^af^^da^t ^,ppei[antx Doretha Weston, appeals the August 30, 2012

judgment corRv^ctirig her of obstrcrctng official business and driving undersuspansion and

sentencing her accordingly. On appeal, Weston asserts tha^t ^^e tria:[ court erred by

overruling her rrtotion to dismiss flor uindictive prosecution and argues that certain

comme.nts- made by the prosecutor durErg closing arguments consttufe plain error.

(12) Weston°s arguments are merit[ess. A presumption ofvindictiere pros-ocutiora

was not established; the prosecutor exercised his discrefion to fIe misdemeanor ddving

under susperision and' - resisting arrest charges against Westor^, ^a^ii^ta she was su^^ae^ to-
tom the outset. And while some of the prosecutofs comments du(ng closing were

improper,ere ^e. did not rise to the level of plain errar® Accordingly, the judgment of the fria:Z

court is a#tmedm

Fnts and Proc^dural H€sto-ry

(13) On March 30,, 2011, Weston and her friend Desfree johnson were arrested

fol^oWing a tra^^ stop by bovo officers working u ridercover, Weston %as the d(iver oftie

va^icie and Johnson the passenger. As a result of fnci^ents retafing to that stop, on March

31, 2011, Weston vias charged Wt(^ ^^^ony obstructing official business, R.C. 2921.31 (A) &

(B), resisting arrest, R.C. 2921.33(A).y arsd driVing undar suspension, Y.C.O. 355.07(A) both

misdemeanors, and a tum signat violation, Y:C.0o 331.14,

{14} On :A,pril. 8, 2011, Weston and Johnson appeared in the Y6ungstowri

t^Et^nicipal Court ^aith, counsel and v^.%^ted their r^ght to a pre^iminary hearing on the felony

1, Coun4s and consented to have their cases k--fng bound overto the C^ahofting County Grand

XJury and the State agreed to dismiss the misdertieanorcharges vAtho€t prejudic-e. A review

of'thetdat court docket reveals that, a[though. a filing arafisied Rufe I I Agreemantvsasfited

for both Weston and Johnson, the content suggests that they were mere d:ism-issaC

anVies9 Both are standardized computer forms used by the trial court with tefds for case

specific infbrmation. It is noteworthy that n&ther filing contains the informati^n typically

found in aRuI-e I I plea agreement, i:a.8 the original and amended charges, the original

'Johtson was charged wiEh two counts of assault on a peace offc?rg R.C. 2903,13, and obstructing official
business, R.C. 292,1.31 (A) &(B), a1t fe(onies, and mr'.sderrieanor resisting arrsst, R.C> 2921.33(A)..
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and amended pIeas, the patenti:[ penalties forfhe original and amended charges, and

the agreed or recommended s.entence. There was very limited informatiorr®

(15} [.r} Johnson's case, the only speci^c fields that were filled in were as foCfows:

1) "1 <<DESIREE JOHNSON>> BEING BEFORE THIS COURT 2) BdTi`•tE STATE.

OF OHfQ MOVES To DiStO1SS THE FOLLOWING: W/O PREJUDICE <<RESISTING

ARREST>> ; and 3) the electronic signatures of Johnsonr her attorney; the prosecutor,

r and "RUL:^ ^ ^ DISMISSED W/O PREJUDICE JUDGE MILlCH." In ^Festan's case, only

the second and third items were fiifed out identically to JohnsoWs, but fo.r her and her

counse['s electronic signature.£
{161 On May 12, 2011, the grand jury dec1it^^d 'to indict the felony charges; instead

iadicting both Weston and Johnson with misdemeanor obstructing o^"€dai business, R.C.

292.1.31 q and returning the cases tothe Youngstown Municipal Court Weston exect ^^d a

speedy trial waiver and filed a ^^ry demand.

{17) At some point during the proceedin^sf Weston and Johnson made an intema(

affairs complaint against the arresting ot°°^'icers and filed a section 1983 ciV=( rights action

agai.nst them in federai couct alleging po[ice brutality. Several irivesffgations into the

incident by law enforcement ensuedn Additi'ona[iy, We.sto.n and Johnson filed a motion

r^que-sfing an independent privat.e investigator be commissioned, which tiie:rEal court

granted.

(181Atter€i'te concIusion of multipie irtvestigationsg ori March 15, 2012, the State

re-filed two charges against Weston; driving under suspension, Y.C.O. 335.072(A)x and

resisting arrest, R.C. 2921,33(6), both misdemeanors, arissag from the. March 30, 2011

incidente2 .

On May 25, 2012, Weston and Johnson filed a joint motior^ ^eei(ing to

; -dismiss the neN ch.arges on the grounds of pros^cutorial vindictiveness andt6r a broken

pieabargaina In theirjaint mofion^ counsel alleged that the March 15, 2012 charges were

re-filed in retaIiation for a §1983 federai eivit rights suit filed by Johnson and Westor#; which

alleged police brutality based upon the arrests for the instant offensese Howevery the

Charr^^s were ailso re-filed against Johnson; two counts of assau[t, R.C. 203,13, arid resist3ng arres^ R.C.
2921,33, ati: misderneanors, arising from th:^ March 30, 2011 incidenL

Ap
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!I m6tion conraaned typogr-aplhical errors concllmfng the dat-e that suk was filed, among other

errors_

{I^ ^l At the h^aringp ^^stimony from Youngstown Pofice. De^^rfment Lieufenant

Bdan Sutfe.r and City Lv-.v Directot.Anthony Far(is reveaied that a meGting wa:s held v&h

Sr^ti^Q. Farric} then City Prosecutor.Ja^r ^. ^.aceiko and oth:.P^: from the C°ry Pr.ose^^torF^

Office to &i=ss the propr%Yty of re-ftEing charges against the defendarits,

`a fl°t 11 B:€tier t^ti.^ed ti^at he oversees t^e trfermat affairs dRpa.t^€^r^f and that arii?
t^nai aiffairs complaint had been f zed, was ii'luestigated, and the afl^g:ations were

determined to -be u.ntocmdedg At sorne pcirity S`utler became aware the: deferr.darits. had
,• •

fii:^ civil dgh.ta a^ir^ns against the city, and had talked to irtdi^da^f^ in t^^ Ptos^^u.-t^cP^t , . .
off"Ic^^ about the issue. tn addition, it was revealed during later testcin6r^^ by., Facrts that

Johnson had filed ar- eaa iie^° ^^if rig_iit^^ action against tl^e c^ ^`eg4rt^ir^.. ^5ol€c^ conduct

f f 3yuwta.td her son. EMerfs 6es&i dLdl.y 4rt1€ fo5^l € Li6 4g the div1G s,4•b did C Lb}6 Sd^^^J e4 ktCx3.^YY;+.^..1l

b^^^^^.,^. ; t_^

n
^ . o . f ^ . . . .

t^^^., twô̂ t^^^su^^Y ^^^
.

^^ r^~i^r^ g,P^€°a^ itt tt^t^.
r
€'e and did ^^^peci-ily the #tminq of

^rr^cia[so Sutier-ft-1rt^^Sr Lffed that the d^cisio-n to

re-^^^I^ ^har^eswas nof a ^^acft-on to any civil Ivws u it orto the fact tha#°te defend^ts had

fi}:ed a Pry demand in their criminal czzas.. frasteade. ^e. H¢absoiuteir believed thiara: °^a.s.

pr^babie cause tasupport. tha t^-^.edct^arae^:.^ased u^^a:ri his re^€rewrsf tidcas^^^. Haditf
.

N not. know why it took 10 months from the'ti^: .̂^e th¢ grand juryraturned the misde meanor

charge to t^.e. tim^ charges weree re-f(ed..

(112) Fards tes-Iffifted Matduring the meeting among city rciaCs MaceJROap-ear^dp'•°

,; reluctant to re-fie^ the ^harges a^.d v^as con:ceted doi^g s^ ^r^uid 4`I^k bad 91 Fards

Eg explairred that there were cci^ioerns fhat B'Maceiko riight ^^ve. some arieriosRy. ttiwards
1^ .
; [Lieu#enari:€] Mercerq" and ttiaf this arzitriosity .r;.iight havecontributed to Mawiko`s resistance

to r€ii^:g the etrarg.^a ' ^ er.re was cfear(y some sort of ^'or^fii.ct tii:at was ^.r^se^f:tf^at

fed to the delay jin re--%ng the eh.^^^e^'sJ" Farris sai^d he had ^ dtscr^ssior^ ^ri€1^ ^a ka

about rr -fli ing the charges, bu:t did not orderthe prosecut&^ offlice to do so; u}timate(ythat

:$ decision was made by- l^'̂ a^eikd. Farrit-expresse:d his opiniori that re-ling the charges was

d tha.twhen ^ewasaprosecvfar andappropr;'afe and consistent v-th established ^oricy an

^`
f; •
Pi
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a charge was dismissed tvfthout prejudice ft was done so with the Understanding that the.

charges might be re-fjIed: at a later date.

(113) Farr^s further fiestfed that as law director he was aware that there was an

eartiercWil'acfion fi[edbyJohnson regarding poiice conduct^^wards hersonfaswYiias the

c°svil action filed regarding the Weston and Johnson arrest. Farris emphasized that the

charges were not re-fled in tetaliafon to the de^^ndantsg jury demand or the€r c€^ifiawsuits

£ He said that when he had 'LFe meeting with Macejk^ ^e; was unaware that there was a

~ settlement conference 'Coming up for one of the federal eiVit cases. Finally, he a^^ied that

neither he, nor any prosecutor had a personal stake in the civil actions.

^1141 Michael Go[Ongs, Johnson`s counsel, f^^Lifted that his un.derstanding of the.

t agreerr;entwas that the tmisdemeanor charges had been dismissed without prejudice ►n
1. Z

exchange for the defendants waivi€ig their right to a preliminary hearrng an- the feiony

counts. Go[iings opined that ft was unusual for charges to be re-filed after they had been

aismiss*ed in such a manner, but conceded that a dismissal without prejudice meMns the

charges may be re-filed at a later date.

ili 61 On June 5, 2012, the trial cautt overruled the r^ofion to d;smiss, and ajoirt

z jury trial for Weston and Johnson commenced that day. The State filed a motion in

£ (h -n:ine asking the court 'to disallow evidence of any mention of any civil lawsui^s filed by

the defendants against the arresfing ofilicers and the City. In particular, the State dgd not

want the defendant.s t6 testify or ^efererioe the eaitier encounter, internal a'tfairs

mmplaint, and lawsuit involving ,^ohnsons son Seri}°r which was pending against fhe C€ty

prior to the March 20C?, 2011 dnciden#a The tria3 court overruled the motion, determining

that the evidence was admissible,

11161 The ^^^^e fir-st called Darlene Jones, a supervisor at the Ohio Bureau of °

MotorVehicies, who testified that Wesfor}'s license was under suspension on the date of

the irt:cidant, and authenticated the BMV record of the suspension. Jones t^s-fified that

West6n knew her license was suspended at that time, because she signed a suspension

notice form on February 23, 2009, which was admitted into evidence> Moreover, during her =f
testimony later in: the trial, Weston reluctantly acknowledged her signature, after first

asserfing that Jones was 1ying.
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(117) Officer Patrick Mulligan testified that he and his partner L^eutena.nt. Kevin

Mercer were work►ng undercover for the street crimes unit at the tim:e of the incident, and

not wearing uniforms or driving a marked police veh:icle. After observing the vehicle tum

without signaling, theyfot(c^wed the car for a. short distance and then initiated a traffic stop.

Mulligan identi^^e-d Weston as the ^friver and Johrson as the passer^ger, CnitiaI(y, Mulligan

had contact witlki Johnson and Mercer with Weston. Mulligan asked Johnson for

^ identification and she initiaffy denied havirg it. Mulligan asked again, s^o you have

identifcation on you at all?° „Johnson responded: I don$t have to give it to you." in the

mearitlrrte* Mercer was #aIkirig to Weston, who told him she did not have identification.

Mercer also asked Johnsan for identificatiorr, apparently not realizing that Mulligan had

already requested it When Weston heard MeFcer"s inquiry to Johnson she became irate,

s-aying "'What do you need her I.D. for?""

G J1118) Mutiigara testified that Mercerthen asked Weston to get out of t^^e vehicle but^:.
she refused, grabbing onto the steedrig wheel, and then Mercer grabbed Weston`s arm to;:.
extract her from the vehicle 'and that's when she stated 'l know my rights, I am not getting

outq'and then she locked herseff tighter around the viheet.°' Mercerthen extracted Weston

from t^^ vehicle by puiiing hef out forcibly. Mulligan recounted that after Mercer pulled

Weston oot of the vehicle, Weston went to the ground and started flailing her arms for

£ ahout. 20 s^^^nds to vvoid being handcuffed. Muiiicjan, who had b^ert dealing with

Johnsoct, tvent to ass ist Mercer by piacing the handcuft on Weston, isl[ercer sto €^ Weston

up and walked her to the cruiser.

(119) Mulligan testified that when hg., returned to Johnson, who was stifl inthe car,

he saw she was making a call on her cell phone and he asked Johnson to get off of the

f phone; however, she refused. Iuiu[l1'gan explained that aiioving people to talk on cell

phones during traffic eLops poses asafe^i risk for offirers. t^^.^ilig^:^ gave Jo}^r^son several

opportunit°►es to get off ^^^ the phone, but she continued to refuse, Johnson began

screami; rg c^^ascenales at Mulligan and he asked her to step o^tt. of the ve^iiuie for the last

tirrie, but she refused. Mulligan ti"ien. attempted to take the phone from Johnson, but in the

^ process, his hand caught on her wig and knocked it off her head, along with the phQne, irito
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tne backseat According to Mulligan, this angered Johnson and she got out of the car and

started swinging at him,

(120) Mulligan was limfted in his abf(itr to reetrain. Johnson, who weighed 315

pounds according to the ambulance report admifted into evidence, because I had recen`y

had a hernia surgery and I was out for one month. I retumed to work on March 2nd. . This

event occurred on March 30fhF i was not fighting with somebody over 100 pounds more

than me risking injuring myself," Mu[figan testified that Johnson struck him in the face two

times, after w1,71ich Mercer came over to break up the scuffle and assist, but Johnson

continued to resist, punching bot^^ officers, They eventually got her to the ground by

Mulligan extending his i^g, to trip her, while Mercer hit Johnson in the stomach withhis kneo-

"a knock her down. Johnson corifinued to kick and punch. while on the grourrdp ar Id Mercer

struck Johnson tWice in the neck area eth his fst to finally subdue her. Mui'iigari stated

that Mercer used only the amount of force necessary to gain compliarsc^, and the, the level

of force used was appropriate based upon his trai:ning and experience. At. that podrttr

Weston got out of the police vehicle to. p: ottest the officecs actiori^ ^owards Johnsonk Wh:(e

Mercer went to detain Weston, Mulligan was able to place handcuffs on Johnson after he

threatened to use -a teser on herv

(121} Back-up off"Icers arri^ed, one of whom got johns^^ off of the ground and

placed her in bis: cruiser. Dudng an inventory search of Weston's vehicle identification

cards for both wotnen were found. A records search, revealed that Westo n was driving iMth

a suspended Ckcense and Johnson had an outstanding warrant.

J122) Mulligan then identified photosthatsho^jed: the parties following the incidenf,

Jcin; Exhibit 3 shows the injuryta Mercer`sface from the struggle with Johnson, specifically

there is a scratch mark on Mercer`s right: cheek, stretching fForn 'Lhe top of his forehead to

the Javvlinen blood is drawn on par'Ls. of the wound. Joint Exhibits 4 and 5 show Johnson

after the struggle; Exhibit 5 shows that Johnson has a cut inside her lower lip; Exhibit 4

shows that the outside of her lower-left lip is svroll[erta She has no other Visibl¢ injuries.

Joint Exhibit 6 shows an abrasion to Muliigan°s nose from being hit by Johnson; Mulligan

testified that neither he nor Mercer had injuries to their faces before the incident wifh

Weston and Joh nson, Joint Exhibit 7 is a photograph of Weston that was taken after back-
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Up had arrived, in which she is posing for the camera and smiling broadly, ^^fth no visible

injuries,

I2.31 During the incident ons of the calls Johnson made wias to 911, and the call

^;as played for thelury, Mulligan identified Johnson`s voice on the tape, and where he told

her se°^era1 times ^o get off of the phone and gotnutofthecar. The tape was admitted into

evidence in additon to being played fort^^^urygi but it is missing ilrarrtthe record on appeal,

and aftempts by this court to locate ►t with the court repor'Ler and counsel were

ur►successfuI. As Gt is the appeila..nts burden to prv0de a^omplete record for r^^^ewg this

court mus^:. presume the r^c^[ar^r of the proceedings See App ^. ^(^}, ^Eafe ^r. Dur^a:s,

7th Dist. Noa 06 MA 36# 2008-OhFo-872, ^14p Here this requires us to take as true

MuIligan`s testimony about the contents of the 911 ca[tm

{124) Mercer was not called to testify. The State rested and Weston and Johr:son

made CF im.R, 29 motions for acquittal, which were overruled by the trial courf, The

defense presented the testimony of Johnson, Weston and Ma.retta. Wii'son, who lived

;. nearby and witnessed parlt of the incident.

(1251 Joh:rdson. testtfied that. she was not feeiin9 `{}fell that day and Weston took£^ -

? her to paay the fottery at a store near the Pennsylvania border, They refur^^^ to

Your^^^^own where they were followed by the undercover officers and subsequently

pulled o-vera Johnson said she immediately reoognized the oTce; s as b^i-ig involved in

an earlier incident ir€votving her son, Benjfw

^'^^^^ ^^^r^^r^g to Johnson, Weston asked ^^rhyfhey^rere being pulled over, and

Mercer^ explained she had fai[ed to signal, She sa_i i r ^^r told Weston to ^^rc^ ^^ ^^^

car and then "be reached in there [andj started ripping her out by her ha,adf" eventually

getting her out of the car and afammina her to the ground multiple t`imesa Johnson said

she wai rPd, and called her medier and 91 l and put both phone onspeakerphorfe.

(7271 Johnson testified that Mulligan then asked her ^a get off of the phone and to

get out of the car, and she finally agreed 'Lo do so, br tthen Mulligan opened the door and

grabbed her by the hair, ripp€ng her Wig off in the process, forCibly pulling her out of the

car and dam.aging the seat belt. At this poirtt; both officers began to hit her, Mercer

punched her in her mouthd causing it to b^^ed. Mercer continued to punch her.while
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fai1ing to the"ground. Johnson cfaimed she never started sWings°ng at the officers$. After

the ctdenta more offtCers and an ambulance arrived; Johnson testified that tAerc-r

would r:ot allow her to be t^^^€^ to the h^s^^;ta(.s

[12B) Jo ^:ns^r^ further f^stif^ed that ;r^ 2009, Mulligan, Mercer, and another officer

were involved in an incident with her then twelve-yearsoPd son. She explained that

Mullican had: a gun poirited at her son's head and performed a search where tAercer

"went down the craek of his butt to his groin and searohed hirn." She said she attempted

to open an: ►nterr{ai affairs irivestigation against the officers;. ^ovrever, nothing came of it,

(1291 On cross, Johnson: agreed that the 911 recording made no mention of

Westor^ being slammed to the ground and that t^ere was no screa,^ing iri the

background. Johnson was presented Wdh the Rural Metro ambulance report---which she

C, ackno^T^^dged she signed-stating that she refused to be taken to ahospital, She also

admitted, wi'thocrt being asked, that she has driven without a ficense ma ^^r times.

^^^^^ Weston testified that she drove Johnson to get lotttickets and then

returned tO `^OLngstawn, and becaus^ ^o^tris^n was not feeling well, she planned to take

Johnson to the hospital, but was driving home first to- retrieve a magazine when she was

pu(ledover. She had noticed a vehicle following her, and originally thought. it was a taxi,

not ^n unmarked poli^^ vehicle, She maintained ftt she property used her turn signal,

and was unaware of any issue With her driveft licp-nse on the date of the iiicident.
• :.

(1311 Weston continued #hat wheri she pulled over, Mercertold her she failAd to

Useh-er signal and asked for identifcation, and that she offered to prorride other

identification because she did not have her dr4verps license with her. Mercer then told her

to turn off the car and get out, but before she could get out oft^e car, Mercer grabbed

her by the arm and side of the head and pulled her from the car4 Mercer then slamrned

her on the ground about seven times, causing her right cheek to N't the ground. On

cross, she later conceded that her face did not bip-ed and the photograph of her after the

incident revealed n6 marks.

(1321 Weston further tesfifted that Mercer then "siamrr^ed [her] on thetnp of his

car and he started going down [her) pants, searching [her];" that she was screaming to
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Johrtson who was still in the car; and Mercer threw her irsto#he police car. Shethensaw

the officers "beating" Johnson and got out of the police car to protest the officers'

treatment of Johnson. She did not see Joh:nson fighting back, but conceded she did not

see the beginning of the struggle; she only started =atching after Johnson was out of the

cararid on the ground. When Mercer saw her get out of the police vehicle, he responded

by slamming her on the ground two mare times and then kneed her in th:e hackx She

looked up t^ ^ e e , Marietta WiEson standing at her front door observing the incident, and S E

appeared Wilson was attempt;r ►g to record the event with her cell phorte.

she is smiling was not a happy picture but realfy a pl^tt^r^ of her t^e1^^^ humiliated and

errtbarrasseda.

11331 Finaf[y, Weston asserted thatthe photograph of het^aiterthe inc:dentwher^

(134) Marietta ^^il^^;^, who lived neartc^ w^erethe in^:icler^t occurred, testife:^that

she heard a commotion outside and opened her front door to see what was taappeningk

She sa-w lE,lfercer leading a har^cuf;ed Weston to the po(^ce'rruiser. Wilson heard

Mull€gan politely ask Johnson fo put down the phone and get out of the vehicle, -nd

Johnson asking wF^y she needed to get out, protestir7g that she had donenoth°rng wror?g.

The passenger door then came open, although Wilson did not see how, and then she

saw Mercer r^^^r^, .^s ^l^ Johnson, and hit her one t^rr^e in the ^torr^ach, tlie officers did

riat hit Johnson once she was on the ground.

1'^3.^1 ^Tilsor^ ^urthertestif^ she saw Weston come out of the cruiser and start }{

yelling at the officers, protesting that Johnson was sick and not to treat her that way.: In

response, Mercer vursed at Weston and told her to get back in the crulser. At that point, >

Wilson said she started trying to take pictures: She then saw Weston ori the ground, but

did not see how she got there, and then saw Mereer put Weston back in the: cruEser ^nd

returned to Johnson, who was on the ground. L3uring the incident she never saw either `

woman attempt to fight with the officers. Wilson also observed Johnson start to walk

towards an ambulance, but officers tumed her around and put her into a squad car.m

(1361 On cross, Wilson testified that she never saw Mercer body®sfam Weston

ort to the crijiser; nor did she see him put his harids up Weston's shirt or down her pants,

which contradicted Westort`s testimony, In fact, sh-e said she never saw any vlole-rice
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fawards Weston; and that when Mercer escorted Weston back into the po1ioe car, he did

so in a non-va:o[ent manner. She agreed that when initia6:1y asking Johnson to exit the car

and put down her phonep Mulligan did so potite[y, Further, Wilson conceded she did not

see the beginning of the incident between Johnson and Mulligan that led to Mercer

punching JoYtrisorr, nor did she obser^ewha openedthedoorY o.r howJohnson got outot'

the car. Wilson further testified on cross that Mulligan never eLruck Johnson, which

contradiet^d Johrxson`s testimony; she agreed that Johnson was resisfing arresf.

(137) A number of joint exhibits were adr^^^^ irito evidencen Johnso.n`s

out standtr^g warrant; a record►ng of Johnson's 911 cali; pFotographs of the deiendants

and the officers; and Weston"s BMV record. fn -addidion8 admitted into evidence were:

Johnson.°s Rural Metro ambulance report; severat photographs of Johnson, one depicting

the cut on her lip; and a photograph of Wilson's house showing her vantage poirit of the

incidenta During eiosfng arguments there were no objecfiorts to anything said by tihe

prosecutor,

(^^^) After considering all the evidence, the jury found Weston guilty of

obstructing official business and driving under suspension. A mtstria[ was declared on the

= reststing: arrest charge because the juryfaiied to reai:h a unanimous verdict? Following a

sentencing hearing, Weston was sentenced to, irter alia, 30 days for obs tructir :g ollficiai

business and one day for driving Lsnder suspension, and granted a stay pending appea[.

Vt`ndiaive Prosecution;:.

(1391 Before we add:ress the s^ lbstance of this assignmerit of error, a gIaring

misstatement in the record rtiust be cia.rifieci., which requires us to invoke the principle of

judicial notice. Specisically, what date did Johnson and Weston file a civilrights action

against the officers an.d the City relative to the refled charges? While the [atter date is

clear from the record, the former is not. As notp-d above with respect to the missing 911 '

tape, the appePiant^ is responsible for the record on a.ppeat. And as viii[ be discussed below,

Joh:^^on and Weston bear the burden of proof with respect to this r^aim.

Johnson. was convicted of two co;^,rAs of assa.ult,. one against Mercer and one against Nfu1Cigan, obstructing
affioral business and resisting arrest Johnson was sentencecf to, inter aIia, 30 days for obstructing otricaa#
business; 120 days for eacfi assaula count and So day for resisting arrest to be served consecutive[y4 foran
aggregate jail term of 330 dayss
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{140) As noted above, the joint maiczn flifed by Vies`on and Johnson with the fdai

court seeking to dismiss the new cil-iarges on the grounds of prosecutorial vindictiveness

was replete with f^^pographic al errors, which were repeated on appeal. Johnson represents

in her bdef on appeal that °'immediately prior f.a the charges being refled^ ^^e Appellant had

- initiated a civil rights aotic^^°^ against ^he o#^n^rs and ^k^e Ci^r ^f ^`^ur^gst^v^rn>'^ Similarly,

° WestonYs appellate brief asserts that "in. the interim, Msa Weston filed a Su:;t for police

b rufaIitty under the Civil Rights Act." However, the precise dates are unclearranci even the

State`s briefs on appeal contain multiple typographical errors regardiiqg the daies.

J1411 Thus we invoke the principie ofjud:icia[ noticert Evid.R. 201 Judicial nofice of

adjudicative fdcts, provides in pertinent part.

(B) Kinds of facts:. A judicWiy noficed fact. must be one not subject to

reasonable dispute in that it is ei€her (1) generally known within the

territorial jurssdiction of the tria:I c^urt. or (2) capable of accur ate and ready

determination by resort to sources whose accuracy cannot reasonably be

questioned.

(C) When doscrationary, A court may take judicial notice, whether

requested or not,

{1421 This rule has been interpreted by the Ohio Supreme Court as permitting a

court to sua sponte take judicial no;ice of certain relevant facts, Diseiplinary Counsef v.

Sargeant, I 18 Ohio St:3d 322, 2008-Ohio-2330, 889 N.E.2:^ 96, T122; Pankey V. ^ou- rt of

Commort Pleas, 7tth Dist, No,11 MA 29, 2011 -0 hio-4258 (faking juditia i notice of dacket

entries of subseqiaer€t.fii:ings iri a common pleas declaratory Pudgment action, which was

the subject of a mandamus action before the court of appea{s). "A court may take judicial

° notice of a document filed in another courtgnof for t,e truth of the matters asserted in the

other litigation, but :ra#hec to establish the fact o*f such litigation and related f:iings."` State

fr ex rel, Co1`es v: Granville, 116 Ohio St<3c^ 231, 2007-Ohio-6057, 877 NZ2d 968, ,̂20

(infiemai citations orrtitted),

(T43) The record reveals that the incident occurred on March 30, 2011a the

Orfginai charges were fiiled on March 31, 2011; and the charges vvere refiied on March

ft
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15, 20120 We take judiciaC notice. from the fv1lvwring court docket entries.. 1) the federal

c%vil rights action was filed in the Mahoning Cou-nty Court of Common Pleas on March 29,

2012g in a. case sty[ed Desrre& Johnson and Doretha Weston v. Caty of 'y"oungstovrn,

Ohio, eL aI rCase No. 12 CV 956r 2) the defendants filed a: notice of removal to federal r.

coc:rton May 8r 2012; and 3) the case was filed May 8, 2012 in the U.S. Drstriot Court for

the Northem District of Ohio, Eastem Division under Case No. 4:2012 CV 01137.

(^^^) Thus, the §1 9083 action filed by Weston and Johnson against the City and

= the officers was filed two weeks after the charges were re-filed against therna

(145) In her first of two assignments of err or¢ Weston asset ts,

{1461 'The trial court erred in declining to dismiss this cause on gr^utids of

vindictive prosecuton because . the state failed to offp-r any eViderice to rebut a

presumption of vfndictiveness.`°

(1471 Weston asserts the, t#-hg-, State. re-f^^^ charge:s against her in retaliation for

her filing a jury demand and a §IS83 fa^.rsuit, ctaimiAilg the procedural history and
i. ^ ^ ^sequ,^n,,,.^e of ev^ers sugg^^t a reasonable likelihood of viri^:ictiv,.ness; thus creating a

Epresumptirin of vindi.euveness which the State has failed to rebrat. ^e, Thigpen V^

Roberts, 463 UaS< 27, 30,104 S.Ct,. 2916, 82 L.Ed.2d 23 ( s:984); Blackledge Y. Perry, 417

U.S. 21, 2-7-28, 94S,Ctm 2098, 4GL.Ed2d628 (1374). Protection ef crim'nal defendants

= from vindictive prosecutton is rooted in the Due Process Clause. See higpen;

BtackJedge,

(1481 As the § 1983 act'lon'aris`tng out of this ine^^erit was filed after she was re..

chargedE Weston's argument is limited to the effect of her jury demand on the State's

decisiori to re-file the charges.

{1491 Although there are no cases from the Oh.ira. Supreme Court or this court

discussing vindietive prosecution, the United States Supreme Court has heId that where

khe State brings addifional or more se(ious charges that subject a defendant to an

; increased punishment -folfiowir ►g the successful appeal of his ror^.fiction, a rebuttable
f: .

presumption of vindictive prosecution attaches, Thigpen; ^lack1edge.

To punish a person because he has done what the law plainly allows him to

do is a, due process violation "of the most basic sort," Bordenkircher v.
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Hayes, 434 U..& 357,363,98 &Ct. 663, 668,54 im:.Ed.2d 604. In a series of

cases, beginning with North Carofiraa° v. Pearce [395 U.S. 711, 89 S.Ct.

2072, 23 i..Ed.2d 656) and culminating in BordenkFrcher v. Hayes, the

Court has recognized this bas ►c-and itself uncantrave rsiai---pdricip. ie. For

while an tndividua[ certainiy may be penalized for violating the law, he just

as certainly may not be punished for exercising a pro tected statutory or

consti^utonai ri^ht

{

United Stafes ^ Goodwin, 457 U.S. 368$ 372, 102 S.Ct. .2485, 2488 73 L.Ed..2d 74

(1982).

{1160} However, the Supreme Court specifically dec[ined to extend the

presurr^pfior^. of vindic#iveness to the pretrial cor^^ext, Goodwin at 381, reasoning that "^^^

prosecutor should remain free before trial to exercise the broa-d discretion en'ru ^teed to

him to ^^ti^€mina the extent of the societal it-iterest in prosecution. An initial decision

should not freeze VLure condt^ct" C-oodwin¢ 457 U.& 368 at 382.

In the course of prepaiiing a case for triai, the prosecutor m'ay

uncover additional information that suggests a basis for further prosecution

or he simply may come to realize that info-rnilation possessed by the State

has a broader significance. At this stage of the proceedings, the

pr^secutor's.assessment of the proper extent of prosecut}on may not iliave

crystailizedo In contrast, once a trial begir€s®and certainly by the timea

c
I
onvietioc^ ^as been obtained-it is much more likely that the ^tate h^S

-discoverecfi. and assessed all of the infrarznation against an accused and bas

made a deLermi'nation, on the basis of that info.rmation, of ^^^^ extent to

which he should be prosecuted,. Thus, a change in the charging tiecisi^^

made after an initial trial is completed is much more likely to be improperly -

motivated than Isa pretrial decision.

tn additiorty a defendanL before trial is expected to invoke procedural

rights t1hat inevitably impose some 1urdAn° on the prosecutor. Defense

counsel routineiy file pretrlaf motions[.] It [s unrealistic to assume that a
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prosecutor's probable response to such motions is to seek to penalize and

to deter. The °rnvocation of procedural rights is an integral part of the

adversary process in which our crimfnal justice system operates.
;;.

Goodvrin at 381.

1%51} In situations where no presumption of Vindicbveness arises, s^^^ burdan lies

with the defendant to pprove objectivety that the prosecutoc`s charging decision was

motivated by a desire to punish him for doing somethi^g that the law plainly allowed him

to do.' '" State v. Wilson, 47 Ohio App-.3d 136, 140, 547 N,E,2d 1185 (8th Dist."#98S)

citing Goodwin. In other words, in, such situations, generally the defendant must pug fo:ta

evidence of an actual vindicdve motive by the prasecufian. Id. In a later case the Eighih

District ^^laborated;

As long as a prosvcutor has probable cause to beiieve. that an

accu^ed committed an ofietise, the decision whether or not to prosecute

and on what charges is completely within the ^^^^^cutor's discretion. Thus,

in a pretrial setting, a prosecutor is free to seek lndict^-nt on whatever

c'ges tihe evidence, ca^ support, and no presumption- of vind° ►clivenes^

^^A,11 a.t`ach if the defendant was clearly subject to those charga-s at the

aultset, ConsequenVyk a pr.eirial decision aftaring the charges is less likelyto

be improperly motivated than a ch.ange in the charges made eiLer an initial

tria1A

^.re v^ ^ei-nenchurk$ 1220',ioApp.3d 3D, 38r 701 NrE.2d(Footnote citations ^mitted). St

19, 24 (8-tIa Dsst.1997), ^i'Cing Goodwin and Wilson.
Sf

JT52} The case dited by Weston, State v: Bradley, 2d Ot^^.. No, 06CA31, 2007-.

Ohio-6583e is distinguishable because it involved re-indictment fallow^ng asuccessfui

j appeal. Here, the charges were re-filed before f(ta.t commenced in these procaedings,

insfar^t oflenses was ^led, Thusaand further, before the §1983 action based u ^a^n the

° pursuant to Goodwin, no presumption of vindictiveness as ises, Further, there is no

evidence of a. vindicti-ie mof^^^ ^y the prosecutor. To the con"raryr those involved in the
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decisson to re: fie ehargas: a(i denied that thare: was any connection betveen the

defendants' exercise of a protected right and the re-fiiing of the charges, whichl at that

point in time was Weston`s jury demand, and Weston failed to meet her burden of proof,

and present evidence ofheNvise.

(15 3} CansistentWith the reasoning in Semenchuk, from the outset Weston was

subject to misdemeanor driving under suspension and resiating arrest aharg-ps, as there

was probab(a cause for both offenses. Thus there can be no presumption of

; vindictiveness for the charges re-f:ted against Weetort on March 15, 2012, based upon

her demand tlor ^jury friai. Accordingly, the Yial court prvperty overruled Weslton's mcy$^on

"to'd€snSS: for vindictive prosecu6on, and Weston's first assignment of error is men
£

Plain Error in t#osing Arguments

{154} In her second and final assignment of error, Weslnn- ass.erts,

(165} "Ti'•ie t(tai court erred plainly in af.(owing a: ciosi;ig ar,qu?nent that maligned

Mss. Weston for bringing a civil rights action relative to her ar rest,"

(1561 VVasiron argues that certain' comments made by the prosecutor during

a1as:ng arguments were improper and prejudicia; so as to require a new trial. As Weston

concedes, because she fai,ed to obj-act fo, titet alleged prosecutorial mi^^^duct, she wai^es,

all but, plain arror. SL'ate v. K&Ife,y; 179 Ohio App.3d 666, 2008-Ohio-6598, 903 N.i.m2d 365,

183, cVdng State ±^^aMar, 95 Ohio St3d 181, 2002-Oh ►o-2128,, 767 N-E.2d 166, 1(I26®

Thus, to "reverse her cc^nVicton, this court must be persuaded that the prosecutor's

statements were not only improper, but thai [VVestor^] would not ^ave been convicted butfor

the impraper cornments." Kelleyat fj^3, citing Crim R. 52(B), State v. Fears, 86 Ohio St.3d

329, 332,715 NsE,2d 136 (1999),.

(157) As this court has explained:

Parfies have. wide iagtude in; their closing statements, particularly "latitude

as: to whai; the eVider3ce has shown and what inferences can be drawn from

the eVidencea " State v. Diar, 120 Ohio St.3d 460, 2008-Qhio-6266, 900

N.E_2d 565, at T 213, A prosecutor may state his opinion if it is based on

the evidence presented at trial, fd. A grosecutar may nof. state his personal

belief regarding the credibiiity of a witness.. Stal-a v. Jjckson, 107 Ohio



-16-

St..3d 53, 2005-Ohi^-0'981x $36 N..E.2d 1173, at ^t 117, However, a

prosecutor may comment up6n the festim^ny of witnes^^ ^^^ suggest the

conclusions to be drawn. State v. Hand, 107 Ohio 5Ud 378g 2006-Oi aio-I 8,

840 N..E.2d 151, at 1116, A proseoutor may even point out a lack of

credibility of a witness, if the record suppot-ts such a claim, See State v.

Powell, 177 Ohio App.3d. 825, 2008-C)hto-4171€ 896 N.E.2d 212, at ^ 45.

State v. WotTf 7th Dist, No. 07 MA °fi66g 2GO9-Ohio-7085,%13.

(158} On the other hand, a prosecutor "€nay r^^tt makle exceessively emotioral

arguments dendtng to inflame the jurys setisibilities," State v. Tibbefts, 92 Ohio $Ucf

"{46g 168, 'T49 N,.E.2d226(2001). Prosecutors may not de#ibereieiy sa#urate tr€a1s with

emofon a^d a conviction based solely on the ir^flar^r^attor^ of fears and passions, rather

than proof of guitt, State v: Keenan, 66 Ohio St.3d 402, 409, 613 N.E>^^ 203 (1993),

JTSSI Weston alleges t^^ttwo statements made by the proseoutor constitute plain

elMr. First du(i^9 his initial elcsing staterr^ent, the prosecutor said;

jT^hey want you to find them not guilty and ^^eY indicated theyviant to sue

th^ officers aqd that's what this is about. T^c-y want to be able to sue tC^-A

City, meke some money, that's what this is about, that;s what tri ►s case i^

about, .

{1601 Later in the pr`oseputio(s rebuttal he stated;

filf you 'iin:d therri not guilty they are going to sue these officers. They are

going to Win a big lawsuit. Of course, they are gorng to have this. They have

the burden. They would want this stuff so they can win millions of doi[ar$.

They are banking on you to find them not guilty so tlii^y can vvln millions of

doliars. They want you to buy their story. That$s what: this is all about. They

want you to be that guilib1e... No doctor, no emergency room: doctor, Rural

Metro ain't (sic) going to give th em what they want because nobody is goit^^

to lose their license. That`s what they want you to do is say not gii;lty, ha-

ha£ the jury believed us, now we can show this and we are going to sue
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thern and look et this we got mii(i-ons of dollars from the City of YQUngstown.

(16'^} In essen^,e, the prosecutor was suggesting to jurors kf ^^t #l^^y had a ^iv[^
duty to convict, which is improper. See L-,gag State v. 14opkirrs, 7th Dist, No, 94 C.A. 103,
1996 WL 146099 *^ M ar, 27 i^^^ cot^c=t^dir^ °^ ^ ^ ^ gR^'osec^it^ar^ ^omm-s urgfng ti•re jury^.:
to convi.ct. because it was their civic c^uty.to reduce crime in the community were irmproY^r,
but, uffimateIy' finding no peejud€cex)

(1621 However, the prosecu#ar's ccimments in this case do not rise tothe level of

piaip error. We cannot conclude that but f^^r the a[^pged e^ rrors4 the outcome of the trial

would have been diff6rent. There is considerable evi^^^^^ demonst^afing iV'Oston's quilt

°. _ on both counts:

(163} With regard to driving under suspension, Y.C.O. 335.07{a} providesa

No person whose drives or commercial drive(s license or permit or

nonresident operating privilege has bec-n suspended un-Jeeany provision of

^he. Ohio Revised Code, other than Ohio R,C, Chapter 4509, or under any

applicable law in any other jurisdic^on in which the person`s ficeinse-: or

permit wats issued shali operate any motor vehicle upon the public roads

tar^^ i agrzways or upon any puDtic or private property used by the public forjy

purposes of vehicular travel or parking within th[s Municipality during the

period of suspension uriess the person is granted Iimit ^d drivs°ng pr^viIeges

and is operating the vehicle in accordance with the terms of the iii^tte^'

drivirtg privileges.

{TI.641 BNIV officiaI Jones testified.that Weston's license was suspended on the

day of the inci^ent, and suppor°ting documentation wasadm;tted into evidence. There is

no dispute that Weston was d, iv€ng that day; she herself admitted to it,

JT65} With regard to obstrur,f^^ official business, RaC,. 2921,31(A) providesu "No

pers^^^ ^^ithaut pr^vi1ege to do so a -nd with purpose to prevents obstruct, or delay the
° performance by a public saffiJeW of any authorized act mrithtn the public officiaips official

= capacify, shall do any aot that ha.^^^ers or impedes a pubiic officiaI i:n 'th^ ^erfoi°rnance of

y3
N.^

1



^^ public officiai`s lawful duties.'°

(SS6} Mulligan testified that Weston was uncooperative in prc:uiding identificaton

and then refused to go# out of the vehicle when Mercer asked her, instead, she grabbed

onto the steering wheela Mercer then grabbed Weston'^ arm to extract her from the

.. , vehicle and she continued to refuse to get out, focking ^erse'if tighter around the steering [

whee1e Mercert^en e)^tracted Weston from the vehicle by pulling her out forcibly and thafi

after Mercer puiCed. Weston out of the vehicle, Weston went to th-- ground and started

flailing her arms for about 20 seconds to prevent being f^and^,u^'e^i., =

... S .

(^671 ^^^^on, contests Muii;ganYs account, asserting that she was beaten se-vereiy

by Mercer without ^^^ti^c^ti^^^ H^^r^^^ra ^^c version of . events is contradicted 4y lack of

any evidtnce of v;sible phystcai injury from the a1#ercation, Weston conceded that a
.`

photograph taken of her after the incident s^^>ad no bruising or other marks, despit,^^ hei"

tesLimony that she was sia€nmed muitipletknes on the c'ruiser aridgroun d;

fJ68) Moreover, affeer being placed in the police cruiser, Weston attempted to
. . _ . . ..R..

^^^ertere with the officers while they were trying to subdue johnson. Weston got out of

the cruiser to protest the o3ficers' actior;s, which required Mercer to divert his atterition

from Johnson, wf^o, was resistrig arrest, and escort Vlestor^ back to the, cruisers This

subsequent conduct ^^^eston also constitutes obstructing official business. Accordingiyk

Weston"s second assignment of error is m erit(ess.

Conctjusion. . . . . ¢
.!i .. . . . . E'.

(1691 ^^^'ii of Weston's assignments of error are meritless. A presump^ion of

vindictive pras^^ufton was not established; the prosecutor exercised his drsc:reti^n'to file

misdemeanor driving under suspension and resisting arrest charges against Weston,

which she was subject to from the outset. And while some of the prosecutor's comments

dunng closing vveraurproper, they did not dse to^he level of plain error,

judgment of the trial court is affirmed:.

DoT1ofr1^, J. , crartcurs ®

^VLtkov)'ch, I ccsneurs.

Accordingly, ^^^

APPROVED:

JIJDGE ^l ^°^ D' ENARO
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