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In The
SUPREME COURT OF OHIO

Champaign County, et al.,

Appellants,

V.

The Ohio Power Siting Board,

Appellee.

: Case No. 2014-1210

Appeal from the Ohio Power Siting
Board, Case No. 13-360-EL-BGA, In
the Matter of the Application of Buckeye
Wind, LLC, to Amend its Certificate
Issued in Case No. 08-666-EL-BGN.

MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLEE,

THE OI-IIO POWER SITINGr BOARD

INTRODUCTION

This case is about promoting efficiency and reducing environmental and aesthetic

impacts. EverPower has already been awarded two certificates from the Power Siting

Board authorizing the installation of two wind farms in essentially the same footprint.

Expected impacts associated with construction and operation of these facilities were

extensively litigated in separate cases, with full participation by the Appellants. Both

were approved subject to extensive conditions imposed to address project impacts.

It is a case that is familiar to this Court. It is about an application filed by

Buckeye Wind, an EverPower subsidiary, to build a wind farm in Champaign County.



The original application was appealed by this same Appellant, and the Power Siting

Board's decision approving it was previously affirmed by the Court.

In its amendment application, Buckeye sought to gain practical efficiencies by

integrating the construction of two projects, resulting in a reduction of environmental and

other impacts. (The decision approving the second project for an affiliate of Buckeye's is

currently on appeal to this Court as In re Application of Champaign Wind, LLC, Case No.

2013-1874.) There will be less traffic, two staging areas and a substation will be elimi-

nated, and the total length of electric lines, which will now be largely buried instead of

being strung on visible poles, will be reduced by nearly 36 percent. The amendment

approved by the Board reduces activity and impacts in public rights of way and the coor-

dination of the two projects reduces environmental impacts, a result beneficial to all.

While Appellants sought to completely re-litigate the two previously-issued certif-

icates, the Board correctly refused to allow what essentially would be a third bite at a

smaller apple. Appellants are barred by resjudicata from delving once again into matters

that it received a full and fair opportunity to contest in earlier proceedings. Appellants

were permitted an opportunity to present any new issues and failed to do so.

The Board's application of R.C. 4906.07 comports with both the facts and the law.

It provided a forum for presentation of new issues and it approved an application that can

only benefit the public. Its order should be affirmed.
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BACKGROUND

The Power Siting Board has exclusive authority to issue certificates for the con-

struction, operation, and maintenance of major utility facilities, including an electric gen-

erating plant or wind farm that operates at a capacity of fifty megawatts or more.

R.C. 4906.03, App. at 215-216.' The Board exercised that authority to approve two dif-

ferent, but closely-related, wind generation projects that underlie this case.

In 2009, Buckeye Wind, LLC ("Buckeye"), a wholly-owned subsidiary of

EverPower Wind Holdings, Inc. ("EverPower"), filed an application for a certificate of

environmental compatibility and public need in Board Case No. 08-666-EL-BGN to con-

struct a wind-powered electric generating facility in Champaign County.

On March 22, 2010, the Board granted that application authorizing the construc-

tion of 53 wind turbines (the "Buckeye Wind I" project). In re Application ofBuckeye

Wind, LLC, Case No. 08-666-EL-BGN (Buckeye Wind I) (Opinion, Order, and Certifi-

cate) (Mar. 22, 2010), App. at 1-105. That decision was appealed to this Court by several

parties, including the Appellants here, in Case No. 2010-1554. The Court affirmed the

Board's decision on March 6, 2012. In re Application of Buckeye Wind, LLC, 131 Ohio

St.3d 449, 2013-Ohio-878.

References to appellee's appendix are denoted as "App. at references to
appellee's supplement will be denoted as "Supp. at ."
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On May 15, 2012, Champaign Wind LLC ("Champaign Wind"), another wholly-

owned EverPower subsidiary, filed an application for a certificate of environmental com-

patibility to construct a 56 turbine wind-powered electric generation facility in Board

Case No. 12-160-EL-BGN. This project was adjacent to the Buckeye Wind I project that

the Board had already certificated. In re Application of Champaign Wind, LLC, Case No.

12-160-EL-BGN (Opinion, Order, and Certificate at 2-3) (May 28, 2013), App. at 110-

111. On May 28, 2013, the Board approved the application with modifications (the

"Buckeye Wind II" project). Id.

That decision was appealed to this Court by several parties, including Appellants

here, in Case No. 2013-1874. That case has been fully briefed and is awaiting scheduling

for oral argument.

STATEMENT OF THE FACTS

On March 19, 2013, Buckeye filed an application to amend the certificate issued

by the Board in Buckeye Wind I. Buckeye's amendment application proposed a number

of changes to further minimize environmental and aesthetic impacts and to take

advantage of operational synergies. Buckeye proposed six changes to its original plan.

Specifically, Buckeye proposed: adjusting the construction staging areas; moving one

staging area 1.3 miles west (a proposal it would ultimately withdraw); shifting the project

substation by 1,000 feet; adding a new access road; modifying four previously approved
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access roads; and moving the electric collection line system underground. In re Applica-

tion ofBuckeye Wind, LLC, to Amend its Certificate, Case No. 13-360-EL-BGA (Entry at

2) (Nov. 21, 2013), Supp. at 71.

One proposed change was to have the Buckeye Wind I project use two of the same

construction staging areas and a substation that the Board approved for the Buckeye

Wind II project. Buckeye Wind I Amendment (Application to Amend at 2-3) (Mar. 13,

2013) (Company Exhibit 2), Supp. at 2-3. These changes would eliminate two staging

areas and a substation for the Buckeye Wind I project. It would, of course, also eliminate

the environmental, noise, and other impacts associated with those facilities.

Another change would reduce the number of collection lines, and shift them from

overhead public right-of-ways to underground locations on private property leased by

Buckeye. Id. at 2, Supp. at 2. As originally approved, the electric collection system

would have been approximately 65.4 miles of lines, approximately 40 miles of which

would have been placed overhead. Ohio Power Siting Board Staff Investigation Report

and Recommendation at 4-5, Case No. 13-360-EL-BGA (Nov. 1, 2013) ("Staff Exhibit

1"), Supp. at 59-60. The amendment would reduce the electric collection system by more

than a third, to a total of 41.1 miles, all of which would be placed underground on parcels

of participating landowners, and removing it completely from the public right-of-way. Id.

Buckeye's final proposed change would modify four previously approved access

roads and one new access road. Company Exhibit 2 at 7, Supp. at 7. The four relocated

access roads would all be located in farm fields, and require no tree clearing. Staff

Exhibit 1 at 3, Supp. at 58. This would further mitigate impacts that were originally
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approved. Specifically: (1) the access road to Turbine 40 would be further from a wet-

land and follow a relocated collection line route; (2) the access road to Turbine 36 would

be relocated at the landowner's request and it would follow a relocated collection line; (3)

the access road to Turbine 44 would now avoid a stream crossing; and (4) the access road

to Turbine 21 would now be within the same parcel as a construction staging area, and no

longer directly in front of a residence. Staff Exhibit 1 at 3-4, Supp. at 58-59. The new

access road would run between Turbines 16 and 18, and would reduce the need to use

Perry Road. Id.

On November 1, 2013, the Board Staff filed its investigative report and recom-

mendation on Buckeye's proposed amendment application. Staff Exhibit 1, Supp. at 56-

69. Staff noted that Buckeye did not propose to relocate or add wind turbines. Id. at 6,

Supp. at 61. It also noted that the changes proposed to the staging areas and substation

had previously been reviewed and approved by the Board in the Buckeye Wind II case.

Id. Staff found that Buckeye's proposed changes to the access roads, including the new

access road, would not have any significant incremental ecological or societal impacts.

Id. Quite to the contrary, the new access road would actually reduce the use of Perry

Road, reducing the public impact associated with that project component. Id. The Staff

found that the changes to the electric collection system would reduce impacts already

found to be acceptable to the Board. Id. In addition, placing all of the system under-

ground would eliminate visual impacts. Id. The Staff recommended that the Board find

the proposed amendment posed minimal social and environmental impacts, provided that

Buckeye met a number of conditions.
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Ohio law requires that a hearing be held on an application to amend a power siting

certificate if either ( 1) the proposed change in the facility would result in any material

increase in any environmental impact of the facility, or (2) a substantial change in the

location of all or a portion of such facility other than as provided in the alternates set

forth in the application. R.C. 4906.07(B). On November 21, 2013, the Administrative

Law Judge ("ALJ") found, as a matter of fact, that none of the six proposed changes in

the amendment application would result in a material increase in any environmental

impact of the facility, and that the first criteria of the statute had not been met. In re

Application of'Buckeye Wind, LLC, to Amend its Certificate, Case No. 13-360-EL-BGA

(Entry at 2) (Nov. 21, 2013), Supp. at 71. The ALJ held that a hearing on all six pro-

posed changes was, therefore, not required. Id. at 2-3, Supp. at 71-72.

The ALJ then applied the second criteria under R.C. 4906.07(B) to determine

whether any of the proposed changes required a hearing based on a substantial change in

the location of all or a portion of the facility. Id. at 3, Supp. at 72. The ALJ found that

the proposed changes to the construction staging areas, the modifications of the previ-

ously approved access roads, and the movement of the electric collection line system

underground did not constitute a substantial change requiring a hearing. In re Applica-

tion of Buckeye Wind, LLC, to Amend its Certificate, Case No. 13-360-EL-BGA (Entry at

3) (Nov. 21, 2013) , Supp. at 72.

The ALJ did, however, find that the three proposed changes would require a hear-

ing based on the substantial change criteria: the movement of one staging area 1.3 miles
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west,2 shifting the project substation by 1,000 feet, and the addition of a new access road.

Id. Appellants did not file an interlocutory appeal of the Entry establishing the scope of

the hearing. Buckeye Wind I Amendment (Entry on Rehearing at 4) (May 19, 2014),

Supp. at 150.

The evidentiary hearing took place on January 6, 2014. In re Application of

Buckeye Wind, LLC, to Amend its Certificate, Case No. 13-360-EL-BGA, Transcript of

Proceedings ("Tr.") at 5, Supp. at 104. One witness for Buckeye and one witness for the

Board Staff gave testimony on the proposed changes and how they further reduced or

minimized the expected impacts to the environment for the construction, maintenance,

and operation of the facility. Tr. at 12-23, Supp. at 111-122; Company Exhibit 1, Supp.

at 84-90; Prefiled Testimony of Stuart M. Siegfried (Dec. 23, 2013) (Staff Exhibit 2),

Supp. at 91-99. No party had any questions for Buckeye's witness. Tr. at 14-15, Supp. at

113-114. And no other party, including Appellants, called a witness of their own to

testify.

The Board issued its Order on the Certificate Amendment on February 18, 2014.

It agreed with the ALJ's decision on the scope of the hearing, and approved Buckeye's

amendment application subject to certain conditions. In re Application ofBuckeye Wind,

Buckeye withdrew this proposal prior to the hearing, which then proceeded only
with respect to the substation and access road issues. Direct Testimony of Michael
Speerschneider at 3, Case No. 13-360-EL-BGA (Dec. 23, 2013) ("Company Exhibit 1"),
Supp. at 86.
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LLC, to Amend its Certificate, Case No. 13-360-EL-BGA (Order on Certificate Amend-

ment) (Feb. 18, 2014), Supp. at 126-13 8.

Appellants' filed an application for rehearing on March 20, 2014 complaining for

the first time about the scope of the hearing. Intervenors Champaign County and Goshen,

Union, and Urbana Townships' Application for Rehearing and Reconsideration, Case No.

13-360-EL-BGA (Mar. 20, 2014), Supp. at 139-146. Appellants argued that a hearing

was required on the three changes that the Board decided did not require a hearing. Id. at

3-6, Supp. at 141-144. On May 19, 2014, the Board denied Appellants' application for

rehearing. In re Application by Buckeye wind, LLC, to Amend its Certificate, Case No.

13-360-EL-BGA (Entry on Rehearing) (May 19, 2014), Supp. at 147-155. Appellants'

filed this appeal on July 16, 2014. Notice of Appeal of Appellants Champaign County

and Goshen, Union and Urbana Townships, Case No. 14-1210 (Jul. 16, 2014), Supp. at

156-160.

STANDARD OF REVIEW

Pursuant to R.C. 4906.12, the Court applies the same standard of review to deter-

minations of the Ohio Power Siting Board that it applies to orders of the Public Utilities

Commission. In re Application ofBuckeye Wind, L.L.C. 'S., 131 Ohio St.3d 449, 966

N.E.2d 869, at ¶ 26. An order of the Board shall be reversed, vacated, or modified by the

Court only when, upon consideration of the record, the Court finds the order to be unlaw-

ful or unreasonable. Id. The Court has "complete and independent power of review as to
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all questions of law" in appeals from the PUCO [Board in this case], In re Fuel Adjust-

ment Clauses for Columbus S. Power Co. & Ohio Power Co., 2014-Ohio-3764,

N.E.3d ("In re Fuel Adjustment Clauses") citing Ohio Edison Co. v. Pub. Util.

Comm., 78 Ohio St.3d 466, 469, 678 N.E.2d 922 (1977). The Court has customarily

relied on the expertise of a state agency in interpreting a law where "highly specialized

issues" are involved and "where agency expertise would, therefore, be of assistance in

discerning the presumed intent of our General assembly." In re Fuel Adjustment Clauses

citing Consumers' Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 110, 388 N.E.2d

1370 (1979).

The Court will not reverse or modify a decision of the [Board] as to questions of

fact if the record contains sufficient probative evidence to show that its decision was not

manifestly against the weight of the evidence and was not clearly unsupported by the

record as to show misapprehension, mistake, or willful disregard of duty. In re Com-

plaint ofReynoldsburg, 134 Ohio St.3d 29, 979 N.E.2d 1229 (2012).

The Court will not reweigh evidence or substitute its judgment for that of the

[Board] on factual questions when there is sufficient probative evidence in the record to

support the [Board's] decision. Luntz Corp. v. Pub. Util. Comm., 79 Ohio St.3d 509, 684

N.E.2d 43 ( 1997). The [Board's] factual determinations are entitled to deference.

Cleveland Elec. Illum. Co. v. Pub. Util. Comm., 76 Ohio St.3d 163, 666 N.E.2d 1372

(1996).
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ARGUMENT

Proposition of Law No. I:

The Board properly applied the statutory criteria in
R.C. 4906.07(B) to limit the scope of the hearing on Buckeye's
amendment application.

The Board has the discretion to determine whether the criteria necessitating a hear-

ing (and on what issues) on an application for an amendment to an existing certificate

have been met. The controlling statute, R.C. 4906.07(B), states:

On an application for an amendment of a certificate, the board
shall hold a hearing in the same manner as a hearing is held
on an application for a certificate if the proposed change in
the facility would result in any material increase in any envi-
ronmental impact of the facility or a substantial change in the
location ofall or a portion of such facility other than as pro-
vided in the alternates set forth in the application.

R.C. 4906.07(B), App. at 216 ( emphasis added). In conformance with this statutory pro-

vision, the Board's rules provide:

If the board...or the administrative law judge determines that
the proposed change in the certified facility would result in
any significant adverse environmental impact of the certified
facility or a substantial change in the location of all or a por-
tion of such certified facility...then a hearing shall be held...

Ohio Adm. Code 4906-5-10(B)(1)(a), App. at 217-218.

The Board must retain authority to determine what is subject to hearing. In re

Application ofBuckeye Wind, LLC, 131 Ohio St.3d 449, 966 N.E.2d 869, at ¶ 30. The

Board did just that and exercised its discretion and authority in holding a hearing only on

changes that satisfied the criteria of R.C. 4906.07(B).
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Appellants' claims regarding the weight of the evidence, and an alleged due pro-

cess violation, are without merit. Additionally, the road and right-of-way issues Appel-

lants raise here have already been thoroughly addressed in conditions approved by the

Board in the Buckeye Wind I case. The Board approved this amendment subject to the

same conditions it approved when it granted a certificate for the Buckeye Wind I project.

A hearing was not required for three of Buckeye's proposed changes because they

did not meet the statutory criteria. The Board decided that none of those proposed

changes would result in neither a material increase in any environmental impact nor a

substantial change in some or all of the facility. In fact, and not surprisingly, the Board

found that the environmental impacts will decrease as a result of the practical construc-

tion efficiencies proposed in the amendment application.

The right to a hearing does not arise simply because a party asks for one. Appel-

lants mistakenly assert that such a right to be heard is grounded in both the U.S. and Ohio

constitutions. Due process is statutory and, in an amendment case like this,

R.C. 4906.07(B) requires a hearing only when the Board makes certain findings. As to

those matters not heard below, the factual record supports the Board's determination.

Beyond that, the Board is afforded significant discretion in determining how best to man-

age its busy docket. Duff v. Pub. Util. Comm., 56 Ohio St.2d 367, 379, 384 N.E.2d 264,

275 (1978); Toledo Coalition far Safe Energy v. Pub. Util. Comm., 69 Ohio St.2d 559,

560 (1982); Weiss v. Pub. Util. Comm., 90 Ohio St.3d 15, 2000-Ohio-491, 734 N.E.2d

775.
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A. The Board's decision is supported by sufficient evi-
dence in the record.

Buckeye's amendment proposed six changes to its original certificate. Appellants'

Merit Brief at 4. As noted above, the ALJ determined, and the Board agreed, that no

hearing was required on three of those issues. Appellants' arguments are all concerned

with that decision.

The ALJ determined that the remaining three issues were significant enough to

meet the statutory criteria requiring a hearing. Buckeye withdrew one of those issues -

the proposal to move one staging area 1.3 miles to the west, and it is not at issue in this

case. The January 6, 2014 hearing addressed the remaining two issues: whether

Buckeye's proposed changes to add a new access road and to shift the footprint of a sub-

station would be a substantial change in the location of all or a portion of the Buckeye

Wind I facility. Buckeye Wind IAmendment (Order on Certificate Amendment at 4, 8-9)

(Feb. 18, 2014), Supp. at 129, 133-134. Appellants do not contest the decision to hold a

hearing on these issues, or the process afforded at that hearing, or the Board's decision to

approve those amendments.

Appellants' sole concern is that the Board erred in failing to hear staging area, col-

lection line, and access road issues. But at no time either prior to or during the hearing

did Appellants introduce any evidence or witnesses on these subjects, instead raising the

hearing scope issue for the first time on rehearing. Id. The Board correctly noted:

Further, the County/Townships never sought to expand the
scope of the hearing, either prior to the hearing, at the com-
mencement of the hearing, or at the conclusion of the hearing,
and they chose not to proffer, at any time during the hearing,
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any evidence or testimony on matters they now seek rehear-
ing.

Id. at 8

Appellants bear the burden of showing that the Board's decision not to hear these

issues is against the manifest weight of the evidence or is clearly unsupported by the evi-

dence. AK Steel Corp. v. Pub. Util. Comm., 95 Ohio St.3d 81, 86, 765 N.E.2d 862

(2002). This burden is difficult to sustain. Payphone Assn. v. Pub. Util. Comm., 109

Ohio St.3d 453, 462, 849 N.E.2d 4 (2006). Appellants have failed to meet that burden in

this case.

The record more than adequately supports the Board's decision. The uncontro-

verted evidence of record supports the Board's decision. There is no evidence, let alone

evidence of "manifest weight," to the contrary.

Buckeye witness Michael Speerschneider testified that the proposed amendment,

as a whole, will result in significantly less impact to the environment and the local com-

munity, primarily by eliminating overhead collection lines in favor of underground lines.

Company Exhibit 1 at 3, Supp. at 86; Buckeye Wind IAmendment (Order on Certificate

Amendment at 4-5) (Feb. 18, 2014), Supp. at 129-130. No party had any questions for

Mr. Speerschneider. Tr. at 14-15, Supp. at 113-114.

The proposed amendment would convert approximately 40 miles of overhead col-

lection lines to underground collection lines, eliminating poles and above-ground wires.

Id. In addition, it would reduce the total collection line distance by 36 percent - from

approximately 65 miles to 42 miles. Id. All of the electric collection lines would be
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installed on largely private property of project participating landowners, away from pub-

lic rights-of-way. Company Exhibit 2 at 2, 5, 7-8, Supp. at 2, 5, 7-8; see also Buckeye

Wind I Amendment (Order on Certificate Amendment at 9) (Feb. 18, 2014), Supp. at 134.

The eastern and southern construction staging areas were proposed to be relocated

at the request of the landowners. They would be relocated within the same parcels as ini-

tially planned, which would allow Buckeye to use the same staging areas for both the

Buckeye Wind I and Buckeye Wind II projects. Buckeye Wind I Amendment (Staff

Report of Investigation) (Nov. 1, 2013) (Staff Exhibit 1) at 2, Supp. at 57; Buckeye Wind

IAmendment (Order on Certificate Amendment at 9) (Feb. 18, 2014), Supp. at 134. This

proposed change would also reduce the impact the facility would otherwise have on the

environment during construction. Company Exhibit 1 at 6, Supp. at 89; Buckeye Wind I

Amendment (Order on Certificate Amendment at 3) (Feb. 18, 2014), Supp. at 128.

The changes to the four access roads will decrease the environmental impacts dur-

ing operation and maintenance of the facility by: moving one road further from a wet-

land, moving another to avoid a stream crossing, moving another so that it is within the

same parcel but no longer directly in front of a house, and moving another so that it

would follow a relocated collection line. Staff Exhibit 1 at 3-4, Supp. at 58-59. The

changes to the four access roads have them all located in farm fields, with no tree clear-

ing required. Id at 3, Supp. at 58; Buckeye Wind I Amendment (Order on Certificate

Amendment at 9) (Feb. 18, 2014), Supp. at 134.

The amendment creates important, practical synergies. The majority of the collec-

tion line system, all staging areas, and the substation for the Buckeye Wind I project will
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now share the same locations as the collection line system, staging areas and substation

already approved for the Buckeye Wind II Wind project. Company Exhibit 1 at 4, Supp.

at 87; Buckeye Wind I Amendment (Order on Certificate Amendment at 5) (Feb. 18,

2014), Supp. at 130. These changes avoid redundant impacts that would result if the two

projects were constructed and operated as originally proposed under the current certifi-

cates. Id. Because these changes allow both projects to use the same substation and stag-

ing areas as well as the same locations for the majority of the collection line systems,

environmental and other impacts will be significantly reduced, not increased, as Appel-

lants claim. Id.

The environmental benefits of these changes is self-evident. It was clear to the

Board, based on the record of evidence, that a hearing was not required for the construc-

tion staging areas, access roads, and electric collection line system. The Board properly

exercised its discretion and correctly decided that these changes simply did not meet the

statutory criteria requiring a hearing. See Buckeye Wind I Amendment (Order on Certifi-

cate Amendment at 9-10) (Feb 18, 2014), Supp. at 134-135; Buckeye Wind I Amendrnent

(Entry on Rehearing at 4-8) (May 19, 2014), Supp. at 150-154. The Board's orders show

in sufficient detail the facts in the record upon which its orders are based and reasoning

followed.

B. The Board has broad discretion in the conduct of
its hearings.

The Board has the discretion to manage its dockets, expedite the orderly flow of

business, and avoid duplication of effort. The Board's decision to have a hearing on
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three of Buckeye's six proposed changes, after applying the criteria under

R.C. 4906.07(B), was within the Board's expertise and broad discretion to manage its

dockets. This Court has recognized that the [Board] is vested with broad discretion to

manage its dockets so as to avoid undue delay and the duplication of effort, including the

discretion to decide how, in light of its internal organization and docket considerations, it

may best proceed to manage and expedite the orderly flow of its business, avoid undue

delay, and eliminate unnecessary duplication of effort. Duffv. Pub. Util. Comm., 56

Ohio St.2d 367, 379, 384 N.E.2d 264, 275 (1978); Toledo Coalition far Safe Energy v.

Pub. Util. Comm., 69 Ohio St.2d 559, 560 (1982). The [Board] enjoys broad authority in

the conduct of its business. Weiss v. Pub. Util. Comm., 90 Ohio St.3d 15, 2000-Ohio-

491, 734 N.E.2d 775, citing Duff v. Pub. Util. Comm., 56 Ohio St.2d 367, 379, 384

N.E.2d 264, 275 (1978).

It was certainly worthwhile for the Board to avoid reconsideration of components

for this facility that were previously fully investigated, thoroughly litigated, and approved

by the Board subject to extensive conditions in the Buckeye Wind II case. The duplica-

tive components making up the changes in the amendment that did not require a hearing

are the staging areas and a majority of the redesigned electric collection line system.

Company Exhibit 1 at 4, Supp. at 87; Buckeye Wind I Amendment (Order on Certificate

Amendment at 4-7, 9) (Feb. 18, 2014), Supp. at 129-132.

In matters involving the [Board's] special expertise and the exercise of discretion,

the Court will generally defer to the judgment of the [Board]. Cincinnati Bell Tel. Co. v.

Pub. Util. Comm., 92 Ohio St.3d 177, 180, 2001-Ohio-134, 749 N.E.2d 262, 264; AT&T
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Communications of Ohio, Inc. v. Pub. Util. Comm., 51 Ohio St.3d 150, 154, 555 N.E.2d

288, 292 (1990); Cleveland Elec. Illum. Co. v. Pub. Util. Comm., 46 Ohio St.2d 105, 107-

108, 346 N.E.2d 778, 781 (1976). Where the relevant statute does not prescribe a partic-

ular formula, the [Board] is vested with broad discretion in performing its duties.

Columbus v. Pub. Util. Comm., 10 Ohio St.3d 23, 24, 460 N.E.2d 1117, 1119 (1984).

The General Assembly delegated the responsibility and authority for deciding

whether a hearing on an amendment application is required or not to the Board. The

Board's decision to hold a hearing on three of the proposed changes in Buckeye's amend-

ment application was supported by sufficient probative evidence in the record, and is both

reasonable and lawful in accord with R.C. 4906.07. The Board's findings of fact explain-

ing why a hearing was required on some changes but not other changes should be

affirmed.

Proposition of Law No. II:

Appellants' first and second propositions of law fail to offer a
coherent legal theory, which is grounds for rejecting their argu-
ments. In re Complaint of Wilkes v. Ohio Edison Co., 131 Ohio
St.3d 252, 963 N.E.2d 1285 ¶ 10; Util. Serv. Partners, Inc. v. Pub.
Util. Comm., 124 Ohio St.3d 284, 921 N.E.2d 1038, ¶ 53.

Appellants' fail to offer any explanation or citation to authority explaining why

they believe that the Board abused its discretion. Instead, Appellants argue that using the

same staging areas for both the Buckeye Wind I and Buckeye Wind 11 projects would

double the construction traffic. See Appellants' Merit Brief at 7. Appellants' argue that
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"[t]his is the first time Applicant has indicated that Buckeye Wind I and Buckeye Wind II

may be built at the same time." Id.

But Buckeye and Champaign Wind (the affiliated company for whom the Buckeye

Wind II project was approved) are not prohibited from building these certificated projects

at the same time. Had that been a concern it should have been raised during the Buckeye

Wind II case. Whether EverPower's subsidiaries build the projects at the same time or

not has no relevance to how the scope of the hearing was analyzed and decided in this

case.

Appellants obviously do not understand what Buckeye proposed in its amendment

application because their argument misstates the application and decision of the Board.

For example, Appellants argue that burying the electric collection lines in the right-of-

way, and relocation of two of four access roads which end at a right-of-way, raise road

use concerns not addressed in the original certificate. Appellant's Merit Brief at 7. But

Buckeye moved the collection line out of the public right-of-way to parcels of land it

leased from private property owners and other routes previously approved for the project

in Buckeye Wind H. See Company Exhibit 2 at 2, 5, 7-8, Supp. at 2, 5, 7-8; Buckeye

Wind I Amendment (Order on Certificate Amendment at 9) (Feb. 18, 2014), Supp. at 134.

Contrary to Appellants, argument, Merit Brief at 8, requirements for burying electric col-

lection lines in the "rights-of-way", have neither application nor relevance to this case.

No collections lines were ever proposed to be buried in the public right-of-way, either in

the initial application or in this amendment.
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Appellants also fail to identify which of the relocated access roads would suppos-

edly give rise to these road use concerns. See Appellants' Merit Brief at 7. The relocated

access roads referred to in section II.C. I.c and d of the Staff Investigation Report and

Recommendation, Staff Exhibit 1, reduce environmental impacts. The relocated access

road near Turbine 44 avoids crossing a stream, and the other relocated access road near

Turbine 21 no longer is directly in front of a house. See Staff Exhibit 1 at 4, Supp. at 59;

Buckeye Wind I Amendment (Order on Certificate Amendment at 9) (Feb. 18, 2014),

Supp. at 134. And a parallel shift in feet of one where it meets Alt Road and the other

where it meets U.S. Highway 36 will have a net positive environmental effect. In other

words, the road use concerns do not change from the original certificate, where road con-

cerns were addressed.

Appellants further argue there is no condition requiring negotiation of a Road Use

Agreement ("RUMA") in the original certificate. Appellants' Brief at 7-8. That case was

litigated, decided, appealed, and affirmed. That has nothing to do with the Board apply-

ing the criteria of R.C. 4906.07(B) and deciding in this case which changes in the amend-

ment application required a hearing.

Finally, Appellants' due process claim lacks any coherent legal theory because a

hearing took place in this case on shifting the substation and adding a new access road to

the project site. Buckeye Wind I Amendment (Order on Certificate Amendment at 2-3, 8-

9) (Feb. 18, 2014), Supp. at 127-128, 133-134. Appellants' had proper notice and partici-

pated in the hearing. Tr. at 6, 11, 14, 17, 19-21, 24, Supp. at 105, 110, 113, 116, 118-

120, 123. Appellants had an opportunity at the hearing to object and to present evidence,
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but did not. Appellants were able to conduct discovery and cross examination, and were

afforded an opportunity to fully brief their positions. Moreover, the witnesses they claim

would have been called would have addressed issues (roads and right-of-ways) already

litigated and addressed by conditions approved in the original certificate for Buckeye

Wind I. Buckeye Wind I Amendment (Entry on Rehearing at 5-8) (May 19, 2014), Supp.

at 151-154. The same conditions that apply to the original certificate also apply to the

amendment changes. Buckeye Wind I Amendment (Order on Certificate Amendment at

12) (Feb. 18, 2014), Supp. at 137.

The Appellants' lack any explanation as to how the Board abused its discretion

applying the criteria of R.C. 4906.07(B) to Buckeye's amendment application for the pur-

pose of deciding which changes required a hearing. This failure suffices as a basis for

rejecting their arguments. In re Complaint of Wilkes v. Ohio Edison Company, 131 Ohio

St.3d 252, 963 N.E.2d 1285, ¶ 10; also see Util. Serv. Partners, Inc. v. Pub. Util. Comm.,

124 Ohio St.3d 284, 921 N.E.2d 1038, ¶ 39 ("unsupported legal conclusions" do not

establish error).

Appellants' also fail to cite to any evidence in their merit brief in support of their

appellate arguments. Appellants' failure to offer relevant citations to the record to sup-

port their arguments is a fatal flaw. Allnet Communications Serv., Inc. v. Pub. Util.

Comm., 70 Ohio St.3d 202, 206, 638 N.E.2d 516 (1994) (rejecting argument where appel-

lant provided no "record citations to support" it); State ex rel. Physicians Commt. for

Responsible Medicine v. Ohio State Univ. Bd. of Trustees, 108 Ohio St.3d 288, 843

N.E.2d 174, ¶ 13, quoting Day v. N. Indiana Pub. Serv. Corp., 164 F.3d 382, 384 (7t" Cir.
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1999) ("Appellate attorneys should not expect the court to `peruse the record without the

help of pinpoint citations' to the record").

A party who challenges a final order of the [Board] has the burden on appeal of

showing that the order is unlawful or unreasonable. AT&T Communications of Ohio, Inc.

v. Pub. Util. Comm., 51 Ohio St.3d 150, 154, 555 N.E.2d 288 (1990). Appellants' argu-

ments are inadequately developed, and the Court should reject them on this basis alone.

See In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 947 N.E.2d 655,

¶¶ 56-57.

For these reasons, Appellants' first and second propositions of law and argument

should be rejected.

Proposition of Law No. III:

Appellants forfeited their right to argue that the ALJ and Board
failed to cite sufficient record evidence in support of the decision
not to hear certain issues, and their due process claim, because
they failed to present them to the Board in their rehearing appli-
cation.

In their first proposition of law, Appellants' argue that the ALJ's finding that three

changes in the amendment application did not require a hearing, and the Board's approval

of that finding, were manifestly against the weight of the evidence. Appellants' Merit

Brief at 6. Appellants further argue that the ALJ's November 21, 2013 Entry and the

Board's orders do not show the facts in the record upon which their findings are based

and reasoning followed in sufficient detail. Appellants' Brief at 6-7.
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Appellants forfeited these arguments because they failed to present them to the

Board in their application for rehearing. See Buckeye Wind IAmendment (Intervenors

Champaign County and Goshen, Union and Urbana Townships' Application for Rehear-

ing and Reconsideration) (Mar. 20, 2014), Supp. at 139-146. Appellants' failure is fatal

because it jurisdictionally bars the Court from considering these claims. R.C. 4903.10,

App. at 212; Consumers' Counsel v. Pub. Util. Comm., 70 Ohio St.3d 244, 247, 638

N.E.2d 550 (1994) ("Setting forth specific grounds for rehearing is a jurisdictional pre-

requisite for our review"). Likewise, Appellants' failed to include claims of manifest

weight and evidentiary record support for the Board's orders in its Notice of Appeal. The

Court lacks jurisdiction to consider arguments not included in a Notice of Appeal.

Cincinnati Gas & Elec. Co. v. Pub. Util. Comm., 103 Ohio St.3d 398, 816 N.E.2d 238,

¶ 21.

In their second proposition of law, Appellants' argue, in conclusory fashion, that

the Champaign County Sheriff and Engineer would have had testimony to give on traffic

safety and right-of-way concerns.3 They also argue that other township, county and city

officials would have had relevant testimony to give on the effects of the amendments not

heard. But Appellants forfeited these arguments, too, because they failed to satisfy the

specificity requirement in R.C. 4903.10. See Buckeye Wind I Amendment (Intervenors

3 At no stage of the proceeding below did Appellants state that they wished to
present such testimony, nor did they make or proffer any testimony.
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Champaign County and Goshen, Union and Urbana Townships' Application for Rehear-

ing and Reconsideration) (Mar. 20, 2014), Supp. at 139-146. The Board stated that

Appellants' lacked specificity for their due process claim on rehearing:

In addition, other than claiming generally that there are poten-
tial witnesses who would have relevant testimony regarding
the positive and negative effects of the amendments, traffic
safety, and right-of-way concerns that were not heard, the
County/Townships raise nothing specific in their application
for rehearing related to the Board's jurisdictional basis under
R.C. 4906.07 for holding a hearing on an amendment applica-
tion. Specifically, the County/Townships never argue in their
application for rehearing that there were persons who may
have provided testimony regarding the environmental impact
of the proposed amendment application or how the proposed
amendment to the application may result in a substantial
change in the location of the facility; both of which would
have constituted the basis necessitated a hearing under
R.C. 4906.07.

Buckeye Wind I Amendment (Entry on Rehearing at 8) (May 19, 2014) (emphasis added),

Supp. at 133.

"[W]hen an appellant's grounds for rehearing fail to specifically allege in what

respect the PUCO's [Board here] order was unreasonable or unlawful, the requirements

of R.C. 4903.10 have not been met." Discount Cellular, Inc. v. Pub. Util. Comm., 112

Ohio St.3d 360, 859 N.E.2d 957, ¶ 59 (cases cited). The Court has strictly construed the

specificity test set forth in R.C. 4903.10. Id. See also Cincinnati v. Pub. Util. Comm.,

151 Ohio St. 353, 378, 86 N.E.2d 10 (1949) (by using the language set forth in

R.C. 4903.10, "the General Assembly indicated clearly its intention to deny the right to

raise a question on appeal where the appellant's application for rehearing used a shotgun

instead of a rifle to hit that question").
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For these reasons, Appellants' claims regarding manifest weight of the evidence,

insufficient citation to record, and violation of due process should be rejected because the

Court lacks the jurisdiction to consider them.

Proposition of Law No. IV:

Appellants' allegations of traffic and right-of-way issues were
fully litigated in Case No. 08-666-EL-BGA, and thus are barred
from re-litigation based on principles of resjudicata and collat-
eral estoppel.

The Board denied Appellants' road and right-of-way issues after finding that they

were not timely raised. Buckeye IAmendment (Entry on Rehearing at 5-6) (May 19,

2014), Supp. at 130-131. The Board stated that "the lack of a RUMA [Road Use Agree-

ment] as a condition to the Buckeye Wind I certificate is a matter that should have been

addressed in the proceeding involving Buckeye Wind I." Id. at 5, Supp. at 130. More to

the point, the Board noted that conditions approved in the Buckeye Wind I certificate

ensure the same protections as a Road Use Agreement. These conditions require

Buckeye to secure a road bond through the Champaign County Engineer's Office (Condi-

tion 56); any road closures, restoration or improvements coordinated with local and state

officials (Condition 23); all roads and bridges promptly restored to prior condition at

Buckeye's expense (Condition 24). Id. at 5-6, Supp. at 130-131.

Likewise, the Board found that, because the Buckeye Wind I case addressed under-

ground placement of electric interconnect lines, any concerns or issues related to this

should have been raised in that proceeding. Id. at 6, Supp. at 131. The Board stated:
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Initially, we note that, in the Buckeye I application approved
by the Board, Buckeye proposed placing underground several
miles of electric interconnect lines involved in this project.
Thus, any concerns with the depth of these lines, the media in
which the lines would be encased, and any emergency proce-
dures are issues that should have been raised by the County/
Townships in that proceeding in which they were intervening
parties.

Buckeye Wind I Amendment (Entry on Rehearing at 6) (May 19, 2014) Buckeye Wind I

Amendment (Entry on Rehearing at 8) (May 19, 2014), Supp. at 133. The traffic and

right-of-way concerns either were, or could have been, resolved in the Buckeye Wind I

case. Appellants' traffic and right-of-way concerns are barred by resjudicata and collat-

eral estoppel.

Appellants also argue they were denied the opportunity to be heard because other

township, county, and city officials would have testified on traffic safety and right-of-

way concerns. Again, these topics have already been fully litigated and they are covered

by conditions approved by the Board to minimize impacts, all of which have been

affirmed by this Court. In re Application ofBuckeye Wind, LLC, 131 Ohio St.3d 449,

2013-Ohio-878 Appellants' clearly want to re-litigate the conditions from the original

certificate case:

Therefore, Appellant County and Townships believe it would
also be reasonable for Appellee OPSB to review all the condi-
tions of the Certificate approved in 2010 for Buckeye I to
ascertain if there were modifications necessary at the current
time, with additional information gleaned and legislation
enacted after the approval of Buckeye I in 2010.

Appellants' Merit Brief at 8.
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The doctrine of resjudicata encompasses the two related concepts of claim preclu-

sion and issue preclusion or collateral estoppel. Grava v. Parkman Twp., 73 Ohio St.3d

379, 381, 653 N.E.2d 226 (1995). Claim preclusion prevents subsequent actions, by the

same parties or their privies, based upon any claim arising out of a transaction that was

the subject matter of a previous action. O'Nesti v. DeBartolo Realty Corp., 113 Ohio

St.3d 59, 2007-Ohio-1102, 862 N.E.2d 803 (citing Fort Frye Teachers Assn., OEA/NEA

v. State Emp. Relations Bd. (1998), 81 Ohio St.3d 392, 395, 692 N.E.2d 140 (1998)).

Where a claim could have been litigated in the previous suit, claim preclusion also bars

subsequent actions on that matter. Grava, 73 Ohio St.3d at 382, 653 N.E.2d 226.

Issue preclusion, on the other hand, serves to prevent re-litigation of any fact or

point that was determined by a court of competent jurisdiction in a previous action

between the same parties or their privies. Fort Frye, 81 Ohio St.3d at 395, 692 N.E.2d

140. Issue preclusion applies even if the causes of action differ. Id. The Court previ-

ously explained that resjudicata, whether claim preclusion or issue preclusion, applies to

administrative proceedings. Consumers' Counsel v. Pub. Util. Comm., 16 Ohio St.3d 9,

475 N.E.2d 782 (1985).

A. Appellants' right-of-way issue is precluded under
resjudicata and collateral estoppel.

The electric collection line system plan, including the requirements for installing

the lines, was addressed in the Buckeye Wind I case that was fully litigated over a three-

week period. Buckeye Wind I (Opinion, Order, and Certificate at 2, 4, 23, 84) (Mar. 22,

2010), App. at 6, 8, 27, 88. Appellants were parties of record in that proceeding. Id. at 1,
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App. at 5. The same construction methods and installation requirements that the Board

approved for the buried lines in Buckeye Wind I also apply here because the Board

approved Buckeye's amendment subject to the conditions set forth in the original certifi-

cate. Buckeye IAmendment (Order on Certificate Amendment at 12) (Feb. 18, 2014),

Supp. at 137. Appellants had a full opportunity to challenge the burial requirements and

construction methods for installation of the electrical collection line system in the

Buckeye Wind I case.

In addition, Condition 4 in the Buckeye Wind I certificate requires that Buckeye

obtain and comply with all applicable permits and authorizations as required by federal

and state entities prior to commencement of construction and/or operation of the facility.

Buckeye Wind I (Opinion, Order, and Certificate at 83) (Mar. 22, 2010), App. at 87. The

Board explained how Condition 4 in the original certificate will ensure that buried lines

will be done safely and properly, addressing Appellants' right-of-way concerns:

As such, Buckeye's electrical system will necessarily have to
meet all applicable electrical requirements and standards set
forth by DP&L [Dayton Power & Light], all applicable gen-
eral tariff terms and conditions of DP&L, and any and all
other authorizing agencies. Such standards include the
National Electrical Safety Code, which establishes the stand-
ards for the safe installation, operation, and maintenance of
electric power systems.

Buckeye IAmendment (Entry on Rehearing at 7) (May 19, 2014), Supp. at 153. Appel-

lants' right-of-way concerns lack merit and are barred by the doctrine of resjudicata and

collateral estoppel because they were decided on the merits by the Board in the Buckeye

Wind I case. Appellants' attempt to re-litigate that claim here should be denied.

28



B. Appellants' traffic claim is precluded under res
judicata.

Appellants' contend that, because there is no Road use Agreement (RUMA) con-

dition to the certificate issued in Buckeye Wind I, the manner in which access roads will

abut the existing public rights-of-way is not addressed in the amendment. The Board

found no merit in Appellants' claim, noting that the lack of a RUMA as a condition to the

Buckeye Wind I certificate was a matter that should have been addressed in the Buckeye

Wind I proceeding. Id. at 5, Supp. at 151. The Board stated:

Moreover, the record reflects that all of the proposed relo-
cated access roads involved in the amendment application are
located in farm fields and all disturbances are consistent with
the disturbances from the initial application approved in
Buckeye I. Such modifications were thoroughly reviewed
and considered in our Order and found to be appropriate and
in compliance with the statutory requirements for our
approval of amendments to certificates for major utilities. In
addition, the Order approved the amendment subject to the
conditions in the certificate for Buckeye I, as well as the con-
ditions set forth in the Order, several of which specifically
address the issues raised by the County/Townships in this
assignment of error.

Id.

The lack of a RUMA requirement in the Buckeye Wind I certificate does not mean

that Buckeye is free to do whatever they want on local roads. Quite to the contrary, the

original Buckeye Wind I certificate, through conditions 4, 23, 24, and 56, obligates

Buckeye to work closely with local highway authorities and to repair any damage that its

operations may cause. Id. at 5-7, Supp. at 151-153. Those conditions cover similar sub-

ject matter and ensure the same protections as a RUMA.
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For these reasons, Appellants' claims are barred by resjudicata.

Proposition of Law No. V:

Appellants have failed to show that the order has a prejudicial
effect.

Appellants' appeal should be dismissed for failure to demonstrate any harm from

the Board's order limiting the scope of the hearing. The case law is clear that an alleg-

edly aggrieved party must show that it will suffer actual prejudice from an order to war-

rant reversal. Holladay Corp. v. Pub. Util. Comm., 61 Ohio St.2d, 402 N.E.2d 1175

(1980). Appellants have failed to point to any authority compelling the Board to hear

non-material matters ---- adjustments to the construction staging areas, modifications to

four previously approved access roads, and placing a shortened electrical collection line

underground - previously addressed in other cases. No harm has been demonstrated. It

is well settled that the Court will not reverse an order of the [Board] unless the party

seeking reversal shows that it has been or will be harmed or prejudiced by the order.

Cincinnati v. Pub. Util. Comm., 151 Ohio St. 353, 86 N.E.2d 10 ( 1949), ¶ 6 of the sylla-

bus. A generalized harm is insufficient because, as the parties seeking reversal, Appel-

lants must show harm to themselves. See Ohio Edison Co. v. Pub. Util. Comm., 173 Ohio

St. 478, 184 N.E.2d 70 (1962), ¶ 10 of the syllabus; Ohio Contract Carriers Assn., Inc. v.

Pub. Util. Comm., 140 Ohio St. 160, 42 N.E.2d 758 (1942), syllabus; Indus. Energy Con-

sumers v. Pub. Util. Comm., 63 Ohio St.3d 551, 553, 589 N.E.2d 1289 (1992).

Buckeye did not propose to relocate or add wind turbines under its amendment

application. Staff Exhibit 1 at 2, Supp. at 57. The adjustments to the staging areas were
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requested by private landowners whose agricultural fields will be impacted. The adjudi-

cated staging areas remain on the same private parcels of land as initially planned and

approved by the Board in Buckeye Wind H. Staff Exhibit 1 at 2, Supp. at 57; Company

Exhibit 2, Supp. at 1-55. There will be no incremental impact from this change. The

sizes and locations of the proposed staging areas are identical to those approved by the

Board in the Buckeye II case. Buckeye Wind I Amendment (Staff Report of Investigation)

(Nov. 1, 2013) (Staff Exhibit 1) at 2, Supp. at 57. The County and Townships have no

public interest in this property. The amendment changes promote efficiency and reduce

impacts by allowing Buckeye to use the same staging areas for both Buckeye Wind I and

Buckeye Wind II projects. Staff Exhibit 1 at 2, Supp. at 57.

The four relocated access roads are all located in farm fields, with no tree clearing

required. Id. at 3, Supp. at 58. Two of the relocated access roads do not abut any roads

or right-of-ways. The other two relocated access roads abutted the same public roads

before and after the amendment. A parallel shift of theses access roads south or east will

make them abut those public roads the same way with no impact change. The difference

is the relocated access roads now avoid a stream crossing and a house. Id. This benefits

the environment and the community. The access roads are on private property that is

being leased to Buckeye.

Finally, reducing the electric collection line system by more than 1/3 and safely

burying it underground is positive for the environment and aesthetics. The amendment

reduces the total length of the collection line system to 41.1 miles all to be installed

underground on parcels of participating landowners. Id. at 4-5, Supp. at 59-60. The lines
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will now be located on private property that have no impact to the public rights-of-way.

The County and Townships have no public interest affected by this change. A majority

of the amended line was previously reviewed and approved by the Board either in the

Buckeye Wind I or Buckeye Wind II cases, both of which were fully litigated cases. Staff

Exhibit 1 at 5, Supp. at 60; Company Exhibit 1 at 4, Supp. at 87; Buckeye IAmendment

(Order on Certificate Amendment at 9) (Feb. 18, 2014), Supp. at 134. The redesigned

collection line avoids direct impacts to roads.4 Staff Exhibit 1 at 5, Supp. at 60; Com-

pany Exhibit 1 at 4, Supp. at 87; Buckeye IAmendment (Order on Certificate Amendment

at 9) (Feb. 18, 2014), Supp. at 134.

The County and Townships cannot show harm or prejudice from the Board's order

granting a hearing on only the proposed changes in Buckeye's amendment application

that satisfied the criteria of R.C. 4906.07(B). The changes that did not require a hearing

were made to facility components located on private property and leased from participat-

ing landowners to Buckeye.

Appellants bear the "burden of demonstrating * * * that it has or will be prejudiced

by the error." AK Steel Corp. v. Pub. Util. Comm., 95 Ohio St.3d 81, 88, 2002-Ohio-

1735, 765 N.E.2d 862. This Court "will not reverse an order of the [Board] absent a

showing of prejudice by the party seeking reversal." Myers v. Pub. Util. Comm., 64 Ohio

St.3d 299, 302, 595 N.E.2d 873 (1992). Appellants' failure to demonstrate that they were

4 Where Buckeye is required to bore under any county or township road, it is
required to coordinate such efforts with the local highway authorities.
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prejudiced by the Board's order is fatal to their appeal. For these reasons, Appellants'

appeal should be denied because Appellants' failed to show how they suffered prejudice

or harm from the Board's orders.

CONCLUSION

The appellants were provided a hearing and ample opportunity to be heard on mat-

ters that met the criteria of R.C. 4906.07(B). The Board's decision was reasonable, law-

ful, and should be affirmed.
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The Ohio Power Sitin$ Board (Board), caa^^ naw to consider the above-entitled
matter, having appointed adnisnastrative law judges (ALJs) to conduct the hearings,
having reviewed the exhibits introduced into evidence in this matter, and being otherwise
Euliy advised, hereby issues its cspirdan, order, and certificate in tk-ds mw, as required by
Sectian 49€16.20, Revised Code.

-ALPpARANCES:

Vorys, Sater, Seymour, and Pease LLP, by M. Howard Petricoff, Stephen M.
Howard, Nfichael J. Settineri, and Gina R. R.^,.^o, 52 East Gay Strvt, P.O. Box 1008,
Columbus, Ohio 43216-7:008, on bdWf of Buckeye Wind I.I,C,

Ric:hard Cordray, Obare Attomey General, by Duane W. Luckey, Section Chief, and
Werrter L. Margard and John H. Jones, Assistant Attomegrs General, Pubtic Utalities
Section, 180 East Broad Street, 6'h Floor, Columbus, Ohio 43215, by MargaM a4;.MAOne
and Ci",ris2ixaa Grassea,s.hi, Assistant Attor.tteys General, Environmental Enforcement
Section, 30 East Broad Street, 25th Floor, Columbus, Ohio 43215, axtd by Anthony J. Logan,
Chief Legal Counsel, Ohio Depazta-neaat of Natural Resources, 2045 Morse'Road, Baaild:ixtg
D3, Columbus, Ohio 43229, on beha1f. of the staff of the Board.

Van IUegr & Walker, LLC, by Christopher A. Walker, 137 North Main Street, Suite
316, Dayton, Ohio 454()2, and jack A. Van IGey, 132 Northwood Boulevard, Suite C-1,
Columbus, Ohio 43235, on behEdf of Urtz€an Neighbors LTrdted,, Inc., Robert and Diane
McCorbne].l, and Julia F. johnsort.

Nick Selvaggio, Champaign County Prosecuting Attomey and Jane Napier,
Assistant Prosecuting Atk€arreey, 200 N. North Maars. Street, Urbana, Ohio 43078, on behalf
of The Board of CamsxtiBsioners of Champaig,aa. County and the Boards of Tmstees of the
'I"cswnslaips of Goshen, Rush, Salem, Uriicsn,Urbana, andWagrne.

Brown Law Office, LLC, by Daniel A. 'Br€rv4*aa, 204 South Ludlow Street, Suite 300,
Dayton, Ohio 45402, on behalf of the Urbana Country Clubo

Larry Gearhardt, Cbief Lega1 Counsel, Ohio Farm Bureau Federation, 280 Nmtt
IEgh Street, Columbus, Ohio 43218, on behalf of the Ohio Farm Bureau pederateom

Gil Weiffimari, Urbana City Law Director, 205 South Mmn Street, Urbana, C3bao
43078, on, beMf of the City of Urbana.

Thompson Hirae, LLP, by Carc^lyxa S. Flahive md Sarah Chambers, 41 South Ffigh
Street, Suite 1700, Columbus, C7fLaca 43215, on belaelf- of Champaign Telephone Corrrpany.
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1. StJ^a?tARY OF !W p^OCEEDINGS

_2v

Al.l proceed.igt^s before the Board are eonducted according to the provisions of
Chapter 4906, Revised Code, and Chapter 4906, Ohis+Admiaaistrateve Code (O.A.C.).

On June 4, 2008, Buckeye Wind, LLC (Buckeye or applicant), a wholly-owned
subsidiary of EverPower Wind Holdings, Inc., faled a copy of the notice to be published, in
accordance with Rule 4906•-5-08, C3A.C<, of a public informational meeting regarding aaa
application for a certificate of environmental coartpatibiltty and public need (certificate)
that it intended to file for the construction of elecWdty gmwaktng wind turbines and
electrical substations to be located in sout}aerri Logan County and Champaign County,
Ohio.' The public inforawtaonal meeting was b+eld on June 10, 2008.

Buckeye iUed its application on April 24,2009, as supplerxtexted an August 28, 2009,
and September 1, 2009, for a certificate of environmental compatibility to construct a wind-
powered electric generation facility in Champaign County, Ohio. The proposed project
consists of 70 wind tir&aines, access roads, an electric substation, operations and
maintenance building, 3c-orstxw;actaora staging areas, and an electric collection system over
appxoxintately 9,000 aaes zn the townships of Goshen, Rush, Salem, TJrx'sors, Urbana, and
Wayne, in Champaign County, C3tio,

On April 24, 2009, Buckeye filed a motion for waivers of vattous aspects of ChapteT
4906-13, C3.A.C., and the one-year notice requirement contained in Section 4906.06(A)(6)s
Revised. Code. Staff filed its response to the waiver requests on j-ul,y 20, 2009. By entry
issued July 31, 2009, the ALJ granted BucCeye`B requests for waiver of the one-year notice
period required by SecHon 4906.06(A)(6), Revised Code; the Aternative site tnfcrma'don
and the formal site selection study required by Rules 4906.-13-2(A)(1) and 4906-13-03,
C`AC; the mapping of the proposed fadl.aty and utility corridors, as it relates to g-m
transmission lines, requared by Ittile 4906-13-04(A)(1)(c), O.A.C.; the mapping of
vegetative cover ffmt may be remcrved during comtructiaan and layout of the proposed
project in a 1e4,804 scale required by Rules 4906-13-04(A)(3), (A)(3)(g), and (BX2), O.A.C.;
the rrmppi^g of a crcrm-sectional view indicating geological features of the proposed
facility site and the location of test borings requared by Rule 4306-1:3-04(A)6 O.E4..C., the
mapping of, among other d3.in.gs, fuel, waste, storage facilities, and water supply and
sewage lines for the proposed projestA the mapping of the layout includareg grade
elevations where such will be modified during construction as required by Rule 4906=13-

^ Vde note that the csragixxal notice covered both Champaign and Logan Comtiw. However, the
appliea9iom, subsequently Med with the Board, fncLades only ^ampaign County for the sibng of the
}''a`°•rpasetl. $acMty.
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04(B)(2)(i), O.A.C. Buckeye's requests for wa%veT of the financial data required by Rule
4905-13-05, Q.A.C.; the provision of a ten-year projected population estimate for the
coaxumtzi.aties wit1iin a five-mile radius of the proposed project site required by Rule 4906-
13-07(A)(1), O.A.C,; the information based car< a survey regarding the ecological impact of
the proposed facility azxd a llst of xrajor species observed in the ama as required by Rule
4906r13m02(13)(1)('b) tkamu,gh (e), O.A.C,e the estimated impact of eonast:auctacan on
undeveloped areas as required by Rule 4906-13-07(i1)(2)(a)d and the mapping of an
agricultural aand and all agricultural district land required by Rule 4906-13-07(F)(1)6
O.A.C., were dm-ded..

By letter dated June 23, 2009, the Board notified Buckeye that its application had
been found to comply with Rule 4905-1, et seg., O.A.C. On July 7, 2009, and July 16, 2009,
Buckeye servc-d copies of the application upon local government officials and filed proof
of service of the application, pursuant tcs Rule 4906-5-06, O.A.C. By entry issued July 31,
2009, the local public hearing was scheduled for October 8, 2009, and the adjudicatory
hearing was scheduled to carrux^^ce on October 13, 2009;

By entry of September 1, 2009, the hearing schedule was modified and the local
public hearing rescheduled for October 28, 2m, at Triad FUgh School .Aud.iteria, 8099
Brush. Lake Road, North Iewisburg„ OWo 43060, and the adjudicatory hearing was
scheduled to commence on October 27, 2009, at the offices of the Public Utilities
Commission of Ohio in Columbus, Ohio. The July 31, 2009, entry also directed Buckeye to
publish notice i-n accagclara^e with, Rule 4906-5-08, O.A.C. Notice of the application was
published in the Urbana Daily Citizen, a raewspaper of general circulation in ChAmpalp
County. Proof of publication of the first notice was filed on SepteExr:ber 1$, 2009, and proof
of ptpblication of the second notice was filed on November 5, 2009.

The ALJ gcars.ted the motions to intervene filed by the followirtg; Union Neighbors
United, Robert and Diane McConnell, and Julia F. Johnson gjoixtklq UNJ); the Ohio Farm
Bureau Federation (Farm Bxaxeau), the Urbana Country Club (UCC); the Board of
^ornmfssioners of Champaign County, Ohio, along with the Boards of Trustees of the
Tovvnshaps of Union, Goshen, Rush, Salem, LJr^arm, and Wayne (joint}.y Casaar+ty$; the City
of Urt+araa (L7rbana), The Champaign Telephone Company (Telephone Company); and the
l:'a.qa^a'Shawaaee Tribe (Piqua Shawnee).

All of the parties, induding staff, conducted significant discovery arad., on October
13,2009, staff filed a report of its investigation of the prtrposed facility (Staff Report).

The local public hearing was held on October 28, 2009. The adjudlcat^ hearing
was called and continued on October 27, 2009. The adjudicatory faeahaxg reconvened on
November 9, 2009. Initial testimony conduded on November 20, 2009. Rebuttal testimony
occurred on December 1-2, 2€109. At the hearan& Buckeye presented eight witnesses, UNU

7
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presented six witxsesses,1,TCC presmted two witnesses, staff presented eight wi.treesws, the
Couxity presented tlu-ee witnesses, the Telephone Company presented asangle witness,
and Urbana. presented five witx^essm Buckeye also preseated three witnesses on ra:butta.l.,

HtW briefs were filed on January 15, 2010, by the Telephone Company and C7CC,
and on January 20, 2010, byBaack.eye, UN[J, Urbana, staff, and the County. On February 1,
2010, reply briefs were filed by Bassleeye,1NC7, the Telephone Company, UCC, gaff, ared
the County.

11. SED p6, 1Y

According to the a,pplieat7czn, Buckeye proposes to corstr-uct 70 wind tuxaanes,
access roads, an electric substation, €apesatiram and maintenance building, three
construction staging areas, and an electric collection system over approximately 9,000
acres in the townships of Gosh.en, Rush, Salem, Union, Urbana, aradWayrse, in Champaign
County, Ohio.

Buckeye proposes to insta:H one of thrm models of turbines, depending on
availability at the time the applicant places its carrles,°. Each tLukaine will have a nameplate
capacity rating of 1.8 to 2.5 megawatts (MW), depending on the turbine in,$tal.led.. Buckeye
expects a capacity factor of apprrsxams:te3y 30 percent. Buckeye estimates that the
proposed wind facility wall have a total generating capacity of 126 MW to 175 MW. 'Ihe
hub height for the turbine will be up to 100 rnetm (328 feet), with a rotor diarneter of up to
100 meters; therefore, the turbine would have a maximum height of 150 meters (492 feet),
with the blade tip in its Mghest poaateoax, The electric substatatazt will be located in Union
'1's^wnsMp adjacent to the existlng f,7rbarBa--.Nleduwicsbusg-Darby transriission line and
will transmit pcywez° carried by the 34:5 kilovolt (kV) soiYeciion lines serving the wind
facility. Buckeye wifl also have an operations and maintenance building to accontmodate
operations personnel, equipment, and materials. The applicant expects to purchase or
lease an existing striactme in the vicinity of the proposed wind project as its operations
and niaintea3ance building. However, if the appli,carst meast construct a building for
operations and axeaintexxa.nce, according to the application, the building would not exceed
6,000 square feet and wiU be designed to resemble an agrictxlturallauildsrag, As proposed
project will require approxhnately 23.3 rrffles of new or h-nprsaved access roads to support
the far--ility, utilizing exastixag farm lanes to the extent possible. The proposed project wili
require the use of three construction staging areas to be iomted on leased private property
at Ludlow Road, Perry Road, and Pisgah Road. `I'he purpose of the staging areas is to
s.cmmmodate material storage, parking for coBEtmction worlcem, and construction trailers
(emstructioxx trailers aaiil be stored at the Ludlow Road location only). In total, the staging
areas wM use approximately 12 acres. According to the application, Buckeye plans to
commence ccsnstr°u.ctiort in 2010 and place the facility in-,serrice in araid-2011, (Buckeye Ex.
1 at 2, 12-16; Staff i<x. 2 at 3-5.)

^
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I[I. CERIMC:.P,;'f`tON CRfMRIA

Pursuant to Section 4906010(A), Revised Code, the Board shall not: grant a certificate
for the construction, operation, and maintenance of a major axtdity facility, either as
proposed or as modified by the Board, unless it finds s:nd detemiines a11 of the €oilowing;

(1) The basis of the raeed for the facility if the facility is an electric
trammzssisan line or gas or natural gas txarasniissim lira€,

(2) The nature of the prssbable eravirtrw;a.ental impact.

(3) The facility represents the minzmazm adverse envsronmental
itnisact, sorasir€erxngthe state of available technology and, the
nature and esoncsrrdcs of the various alternatives, and ot3wr
pertinent coresadeTaiiozts.

(4) In the case of an electric lransmissian line, or generating
facility, such facil%!ty is consistent with segicsral plam for
expansion of the electric power gzid of the electric systems
serving this state and fratersomected utility systems and that
the facility will serve the interests of electric system econmny
and rekiahifity.

(5) The facility will comply with Chapters 3704, 37M, ar ►d. 6111,
Revised Code, and all rules and standards adopted under those
r-hagtess and under Seeti,or^..^ 150133, 1501.34, and 4561.32,
Revised Ccde.

(6) 'Yhe facility wif& serve the public iraterest, eonverdence, arad
ra^cessity,

(7) The impact of the facility on the viability as agricultural land of
any land in an e)dsting aocazltural district established under
Chapter 929, Revised Code, that is located within the site and
alternate site of the proposed major facility.

(8) The facility incorporates sruwigaaum feasible water conservation
practices as cfetema.ined by the Board, considering available
techncrlcagv and the nature and economics of various
alternatives.

The record in thbs case addresses a of the above-required criteria. In additirem
pursuant to Seci.on 4906.20, Revised Code, the fe>ard's authority applies to econorra%affly
sigri.fieant wind farms and provides that such entities must be certified by the Board prior
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to commencing construction of a Facil.ity. In accordance with Chapter 4906, Revised Code,
the Briard. Iroroxnu.elgated rules which are set fox°t.lx vrs. Chapter 4906-17, C3.A,C., prescribing
regulations regarding wartd-powmd electric generation fficiIities and asssociated facffities.

iV, I'ROCEI3UR4L JSaIM

frs, tfieir briefs, UNU and the County diaLenge certaira procedural rulings rnade by
the AY,,;J in this .proreedizig aaYd request that the Board .reLoriiid.er and reverse each ruling.
iTNU raises six procedural issues and the County raises one procedural issue.

A. Waiver of Sit^ ^^eniattves, lnteaeator Stsnd.ia^^ oseWaivers and to
Cross-^ Avallcarat an Site A1teoativek

On April 24, 20W, along with. the application, Buckeye filed a motion for waiver of
certain Mi:ng geqt9ireanents set forth in ampker 4906-13, O.A.C. On May 8, M, u7qu
filed amemoraeada contra Buckeye's request for ws1veas to which Buckeye filed a reply on
May 15, 2009. By entry issued July 31, 20D9, the Af.,J conduded that T.7NL71acked standing
to oppose the appIimt's request for waivers of certification apphcation ffling
aequirersaerits in as much as the purpose of the requirements is to obtain sufficient
anfcrmiation to enable staff to fs.tlfa.U its statutory duty to mnduct an isivestigation of the
applacatiorz, and file a report of investigation. Nonetheless, each of LTNU's arguments was
considemd, along with s#aff's position, by the ALJ in making a decision on the waiver
request, The JWy 31, 2009, entry noted that, aMceugh the application in this case was filed
prior to the effective date of the Board's certification apphcatirn requirements for wind-
powered electric generation .facffita.es set forth in Chapter 490&17, O.A.C„ the discussion of
each waiver included the parallel provWan in the Board's wind rules in parentheses.

1. IJNCT Ae geaMenta

At this juncture, UNU requests that the Buard reverse the A'LJ's raztixags as to the
waiver of Rule 4906-13-03, O.A.C., regarding the submassisara of site alternatlvesr and to
Rule 4906-17-€34, O..A.C., the paralel wind rule. UNTJ argues that Buckeye oxdy requested
waiver of Rule 4906-13-03, O.A.C., not the parallel wind rule and contends that, pursuant
to Rule 4906-1-03; the Board or A.LJ may only waive any requirement, standard., or rule, for
good cause shown, as supported by a motion and supporting memorandum, not sua
sponte, or on its own motion. (LM Br. at 99-100,)

U1l7U ft^-°the:t argueg that granting Buckeye's request to waive the requixement for
site alternatives essentially released Buckeye from itp, burden to demonstrate that the
proposed facility represents the mardmum adverse erLvaronmeaital impact, ecsns3der,ng the
state of available techaadlogy and the nature and ecoxaorxeics of the various alternatives, and
other pertinent considerations, as required by Section 4906,10(A)(3), Revised Code. Based
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ara tWs reasoning, iJNC6 contends that neither t'he Board nor the AtJ can waive the
subrriassioza of site a.itemataues. (CJT°JU Br. at 100.)

UNt,I posits that an intervenor in a Board psoceed.ing has standing to oppose the
waiver of Board rules to the extent that the waiver has the potential to bar the intervenor
from conducting discovery ara.d cross-exantireaticvct on issues relevant to the cex°tijffcatim
cxiteria, i.7NJ w9serts that the practical effect of the waiver wag to prer1ude intervenors
from crsrs"xaxrinati®n on the basis of the waivers, created the impression that site
alternatives ive$e not relevant to the proceeding, and uItirutely shifted the burden of
proof to the intersrenors and foreclosed the ixtersrencrrs' right to cross-exarrat.rre wi .
(LJNU Dr. at 101- 204,)

2. Buckeye axd. Staff Arguments

In regard to C.JNU's standing argments, Buckeye notes that, urttike the intervenors,
staff has a statutory obligation to conduct an investigation of the afafalkA8ion and fl1e an
investigative report. Buckeye notes flxat UNU's standistg to request discovery and file
mcst$oss to compel discovery were not affected by the grant of the waivcxs and no
interlocutory appeal was filed by UNTJ. (Buckeye Reply Br. at 99.)

Further, Buckeye states that UNL7`s arguments regarding the waiver of Rule 4906-
13-03, O.A.`.., were addressed and cisposed, of in the July 31, 2009, entry, and t:TW faled
to file an interlocutory appeal of the ALJ's entry. Further, Buckeye notes that the June 23,
2M, letter of completeness ix-tdicated that suffic's.ent information had .beerc provided to
allow staff to carrrxra.ence its investigation in this case. The applicant and staff note that the
Board has addressed ti-tas issue directly in In the Adatter of the Power Siting Bexrrd's Adoption
of Clraspter 4906-17, and the Arraendrrwret of Certain Rules in Chapters 4906-1, 4906-5 and Rule
4906-17, Case No. 08-1024-EL-ORD, Opinion and Order, at 21 (October 28, 2008) (Wind
Rulemaking Case). In the Wind Rutemaidrtg Case, the Board wnrluded that an applicant is
not required to file information fbr both a farefera°ed and an aIt^mate site, "only om
proposed site is riecessary, as with other types of proposed electric gerLeratioza, facilities."
Further, Btackeye x°easmm that Rule 4906-5-04, O.A.C, permits the Board or the ALJ to
waive the requirement of ftffly developed information on the altemtive site. Buckeye
reasons that UNU misreads the statute at Secdon 4906.10(A)(3), Revised Code. Section
4906.10(A)(3). Revised Code, requires the Board to £i-nd that the proposed p"ct
"'represers.ts the niiraarritm adverse er^vimnmextal i-mpact, considering t1ee state of avalabie
technology and the nature a-ad eceanaxrdrs of the various alternatives, and other pertinent
sans.iderataom," Buckeye reasom that the pktraBe "of the varicrzs atterratives" does not
relate to site aitemati°ves but to other s1tematlve techmlogies considered by the appiacartt.
Buckeye cites In re American Municipal Powr--ONof Inc., Case No. 06-135$^^BGN"
Opinion, Order, and Certificate, at 14 (March 3, 2008), in support of nts, interpretation of the
statute by the Board, Thus, Buckeye concludes that UN3`s arguments are flawed and
should be rejected. (Buckeye Reply Br. at 96-98; Staff Reply Br. at 6.)

11
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3. Board Anal sis and Corac.lusirzz^

^

^e Board agrees that a persm or entity, like LJW, may have standing to assert its
interest under the jurisdiction of the court or an adaaxsinistrative agency, such as the Board,
where the person has, iin an individual or representative capacity, some z°el interest in the
subject matter of the action, In this matter, while UNU has a real and direct interest in the
Board proceeding s.-nd, therefore, its request for intervention was gTanted., there is no
eqadvaI.ent interest in the certification application filing requirements. T he record reveals
that UNU exercised its ability to issue discovery x°equesN and to compel siiswvexy. We
further note that 1TNU's request to corzapel discovery was granted, in paxt. Based on the
record, partacul.aa•ly the extensive transuipt in fts prmeeding, neither 1;1N,T nor any other
intervenor was foredosed from cro$s-exaxaiinfng the applicant's witnesses on site analysis
perforrned for tldsapplicataon. We agree with the R:LJ's analysis and atiling as set forth in
the Jvlir 31, 2009, entry regarding the intervenor`s lack of standing to challenge tkve Board's
consideration of a waiver of its certification application fthng requirerrsents. Furthermore,
we do not find that the Af,J granted a waiver of Rule 4906-17-K O,&C., sam sponte. The
reference to the comparable wind rule and the Bcwd's decision on the issue in the Wind
Rtateartafdng Cme was an appropriate aspect of the ALj°s analysis. As Buckeye argued,
UNU has misinterpreted the statute at Section 4906,10(AX3), Revised Code, to relate to site
alternatives, rather than technologicsl alternatives to the proposed project. A,xesrd'angl.y,
the Board affirms the At..Ts ruling.

B. 1kchae1 issmbaiam I ra ^ by ft2siticaaa

1, t^^ ^^^ts

LINC7 requests that the Board reconsider the ALYs October 21, 2009, ruling denying
UNU's request to adniat the deposition of Dr.Nissenbaa.nart in lieu of live testimony at the
hearing. ta"1`W argues that Dr. Nissmmbaatrn`s testmoxry responds to the request by the
Ohio Department of Health (t^^M for hard scientific evidence on potemWa$ health impacts
associaW with uEaiity scale wird proocts. UNU proffers that Dr. Nissexbaaxin°s direct
testimony ws5 excleaded in error and requests that the hearing be reopened for the purpose
of adrnitting Dr. Nissenbaum.'s deposition transcript as testimony in tltis s s.se. LTN3 also
notes that ^-tvitness at the public hearing sought to offer the affidavit of Dr. ^Tisserabaxm at
the public hearing and the ,AL,j, at that time, took subrx.issaon of the affidavit ttndeT
advisement indicating that the as-tatter would be addreswd during the adjudicatory
pxoaeeding, (LTNU Br. at 105-107.)

2. Buckeve .a^,^

Puckye supports the ruling of the bench. The appliax3.t recalls that, at the public
k^earirtg, a witness requested that the affidavit of Dr, Nissenbaum be placed in the
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evadentis:r;r record (Public Hearing Tr. at 40-41). The applicant contends that, because Dr.
tlitssertbaurt. was not present at the public hearing, his affidavit was corrwfly placed in the

correspndence docket and not the esridenbarv record, f$car-k^e note,s, that UNU offered
to make Dr. Nissenbaurn available by fielephcae. Buckeye also argues that UNU should
have filed an interlocutory appeal of the ruling on Dr. Nissez3:bagaxrs.'s testimony rather than
wait until this late stage of the proceeding to reqaxest the hearing be reopened. (Buckeye
Reply Bt, at 105-107.)

3. Baxprd Aualysjj d Csrraclusfon^

The Board has .revieared the circumstances stiarroaaatding, Dr. N3ssenbataxaa's
availability to attend the evidentiary hearing and the submission of his affidavit at the
public hearing. We note that his affidavit was %nsluded in the correspc>rndence docket, on
December 1, 2009, like arfy other interested person who submits correspondence to the
Board. We find that including Dr. Nissenbaum's affidavit in the correspondence docket is
appropriate given that he was not at the public hearing and available for crs6s-
exaxxaination by the parties to the pa°coceedang. Thus, we affirm that aspec of the ALys
ruling.

The Board notes that Rule 4906-7-07(E)(13), OAC., states:

Deposittmis may be used in board hearinp to the same extent
permitted in civil actions in courts of record. Unless otherwise
ordered for good case shown, any depositions to be used as
Mdezace must be filed with the board at least thm-e days prior
to the conr.aa^^ncement of t1-se hearing.

We also zecogrda.e that Rule 32(AX3), Ohio Rule of Civil Procedure (ORCP), states:

The deposition of a witness, whether or not a p", may be
tzsed by any part for any purpose if the court finds: (a) that Lhe
witness is dead; or (b) that the witness is beyond the subpoena
power of the court in which the action is pending or resides
outside of the county in snrhfch the action is pending ux-dess it
appears that the absence of the witness was procured by the
p" offering the deposatiort; or (c) that the w%tness is unable to
attend or testify because of age, sickness, in£'i.rmity*, or
imprisonment; or (d) d-wfi the p" offering the deposition has
been unable to prrcwe the attendance of the witness by
subpoesap or (e) that the witneqs is an attending physician or
medical expert, althcsugh residing within the soun.ty in which
the action is heard; or (f) that the ora8. exarrdnatiszra of a witness
is not required; or (g) upon application and notice, tYat sueh.

13
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^^cePt.iona1 ci-reumstances exast as to make it desirable, in the
znterest of justice and with due regard to the importance of
presra.titg the testimony of witnesses orally in open court, to
allow the deposition to be used.

e1{-

With these provisions in mind, we reconsider UNtT's request and the AI,J's ruling
reprding the saabrriissi€rn of Dr, Nissmbaurra`s deposition, in lieu of live testimony at the
evidentiary hearing. The Board notes that, according to U^+1'tT, Dr. Nissenbaum
volunteered his services coxit^^ent upon UNU wsuaing him he would not be required to
travel to Ohio to oife.r te ,̂s#imony in-person. t1NU represented that areplacexreent
radiologist must be biaecl to cover Dr. Ns`.ssenbaum's duties and that Dr. N'issmbaum is
tmatale to fi^^ a replacement physician for periods of 1Me than one week. The 13caax°d
recognizes that UNU presented the testimony of other witnesses (UNU witnesses James,
and Taylor) regarding the hea.ith affects of wind turbines. Accordingly, the Board finds
that it was properly within the Ai.j's discretion to require f7r. NiLgsenbataxa ► to offer 3ive
testimony at the evidentiary hearing, like most of the other witrfa;sses to tb.s':s proceeding,2
The Board concurs in the rationale and the decisions set forth by the ALJ entry issued
October 21, 2009. Accordingly, UNU's request to reverse the decision and to reopen the
hearing in this xraatter is dc-i-tied,

C. Aecess to Drafts of the Basr.^gye Agp^h^cataoxa

By entry issued October 30, 2€3Q9, the ALJ eonsisieaed arad rejected UNU's reVest to
compel discovery of Buckeye's drafts and pret%r^nary versi€rm of the application. On
brief, UNU argues that draft vmiaras of the application may have provaded or led to the
discovery of useful relevant i.nfoanattmn or inconsistent statements. LTNLT requests that
tw Board reverse the AI.J's decision, remand the application to allow parties to conduct
discovery, and reopen the hearing to the extent necessary to introduce any probative
evideri:ce, (UNU Br. at 107.)

Buckeye rei.teFrates that the ALJ rejectesd, thgs argument in light of the fact that the
orsl.y application subject to review by the Board is the application docketed wsr.itth the Board,
Further, Buckeye notes that the ALJ also recogdzed that edits to drafts of the application
were the result of the advice of cea%artspl; therefom, the drafts wvWd be protected by the
work product doctrine and attox°ney-client privilege. (Bc^ckeye Reply Br. at 104-105.)

The Board has reviewed U'+TU''s motion to compel discovery, Buckeye's response,
a-nd the .Pat.J's October 30, 2009, entry as discussed above, We affirm the Af,,J"s decision

2 The Board notea that the direct tesfimoray and d"tion of UNU witness MciCeswr was adanittesi into the
record by StLpuiatiraat of 13te parkies as a neaul.t of Ms. 1VtcEEew's unespecbed inab&tity to appear at the
eredentiary 9tearireg. Coim--el for L7IeTLJ xepreszttesi that Ms. MekCew had iera hcaspfaUzed for a seriovs
xneiic.al condition (Tr. at 1163-136s)e

14



£38-666-EL,BGN a11-

and fva•tFaer find that the request of UNU was overly broad and r,asadaaly burdensome. The
Board, accordingly, denies L7N1.1's request to reverse the ALJ's desisim and remand the
case for €u:rther proceedings.

D. TestimcsP%y caf Bue:txyeW-itzaess S}^^

1. CJ^t^T, the Cr^^.°tq, and UCC Ar_

.^1J'dVCT and, the County request that the Boud aemn,sider certain of the .ALj's rulings
rrmde during the course of the evictenfifa:ry hearing. UNU requests that the Board review
the AL)'s cienial of the intervenors' xraotaon to staike portions of the direct t^^ony of
Buckeye wataiess Cluistopher Shears (Buckeye Ex. 4) on the basis that Nlr. Shears had not
been qualified as an expert (UNU Br. at 108-113). The County also moved to strike 11
exhibits to the application or at least d:eiay admiseaon of the exteibits until Buckeye
authenticated the exlii.bi#s by an expert (`1'r, at 371-372).3

tJINCT argues that Mr. Shears was not quaHfied as an expert to render opinions on
einissiom offset, the estimation of jobs to be created as a result of the proposed project,
noise impact assessment, property values, shadow flicker, ice shedding, health issues, and
the impact of the proposed project on Indaana bats; therefore, UNU moved to strike seven
sections of Mr. Shears' direct testimony. UNU states that the subject matter of Nk. Shears'
degree was not esta.kalr.sb.ecl on the record and a found.ation was not provided for the
witxiess to demonstrate that he possessed the requisite kx7.owled:ge tea offer testamorty on
the above subjects, The County joined in UNU's motion to strike portions of Mr. Sheas'
direct testimony. (UINU Ur.1C8-11.4f Tr. at 363-370.)

In addition, the County asserts that W. Shears had nut been qualafied as an eVert
tlarough s€recialized knowledge, skiHd experience, training, or education regarding the
subjec.^t matter set forth in the testimony oc exhibits pursuant to t7Wa Rule of Evidence
702(B). The CoubLty argues, m bxi,ef, that no foundation had been laid for the adnainion of
certain exiaib%ts to the application, namely ExMbits ^(Nssise 1mpact Assmment), 1,
(Shadow Flicker), M (Surface Waters, Ecological Communities, and '1"hx°eatmwd and
Endangered Species Report by Hta1l & Associates, Inc.), N, 0, R (Socioeconomic Report), T
(a two-sided, one-laege sheet by the American Wind Energy Assedation entitled '1Ceep
Ohio Competitive for Wind Energy"), U (Ccal.tural Resources Iiteratux^ Review, and
Archaeological and Visual Impact kssessment by ASC Group, Inc. on behalf of HuU &
Associates, Inc. for Buckeye), V (Cornm=.€cations Analyses), W (Phase .€ Route Eva€uatiseaa
Study for Comtruction by Hufl & Associates, Inc.), and. X (Summer 2006 Bat Mist-netting
Report by Stantec Csarasultir,g), (County Reply Br. at 15-19>)

3 The Bmrd notes ttmt counsel for UNU subsequently joined ira the CdunWs xes.otim and tdOC jesisaed in
i,'1ViJ'S rne+tiasn to strilce exfu'bitB to the appHeatimxe as to prreperEy values, xaoise, and shadow €$kkea (&'r.
371-372).
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Busfceye responds that Mr. Shears is an officer with Buckeye, has 15 years of
experience in the arad", and h&9 been involved with over 60 wind projects. The witness
has offered testimony before the British House of Lords and was chaa.x^an and vice
chairman of the British Wind Energy Assedation. The applicant also rwtes that I+rlr. Shears
was subject to cross,-exantination by all of the intervenors and staff. Buckeye notes that no
intert®cc^atcrry appeal of the ruling was n-mde. On the basis of W. ghears` experience and
invol-vern.ent in the wind industry, Buckeye states that the wkft"s has sufficient expertise
and insight to offer valuable information on wind power issues. (Buckeye Reply Br. at
105-107f Buckeye Ex. 4 at 2; T'r, at 40" 41.)

3. ^d 6p-at sis aad Corarlu-Agn

Irdtially, the Board notes that Mr. Shears was the applicant's first vdtness in this
proceeding and that, in two instances, the motions to strike refer to the testimony of
Buckeye witness Shears in reference to other Buckeye wi.tnesses (Mundt and Hessler) and
Shears' opinion of what the other witness' testimony will decrerr.rrostrate (Buckeye Ex. 4 at
12, 15). As such, it is a permissible introduction of Buckeye's case and the Board will
accept the admission of Buckeye witness Shears' testzmony as no more than an
antrodaxc.-tiora. We finttaer note that Buckeye presented the Wst:imoray of wi'rux-ss Meinke^, of
Stantec Consulting (Stantec), who supported exhibits to the application, spedf•aamy
Exhibit N (Fal1 2£}{77 Bird aiLd Bat hfigrat3csn Survey Report by Stantec [formerly known as
Woodlot f~•'rsvasonmerBtal Corasu}tarats)), Exhibit 0 (Spring, Summer and f=al, 2008 Bird and
Bat Survey Report by StanW Consulting), a-ad Exhibit X (Summer 2008 Bat Mist-nettfing
Report by Stantec Consulting). Ilterefare, the Boaid wiJI also accept the admission of
Buckeye witness Sheaa°s' testian.ony as an introduction of those eschibits to the applfcation,

As for the Mars.ce of the exhibits to the application to wte.idl UNU and the County
o'#je-et, the Board denies the interrencrrs request to csvertun the ALj's ruling. 'fhe B€ard
notes that it is ^long-staradzng practice in Board proceedings for szr. applicant to sponsor
exhibits to an application through the testimony of a witness that is an officer or
experienced employee of the applicant. The Board has adnaitted the testimony of a
witness, and the related exhibits, where the witness demcsrestrates that the exhibits or
studies were performed at the applicant's mguestP under the witness' direct or kAareet
supervision, and ffiet the officer is sufficiently knowledgeable about the information in the
e)dii:ksit or study to offer testimony. We have found this process to be an efficient areethod
by which to introduce large amounts of data necessary to process certificate applications.
Furtbex, the Board notes that, pursuant to Section 4906.07, Revised Code, the Board ts
requh-ed to direct ^investigatgon of the application and file a written report of the
investigation.
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Tn this instance, we find that Mr. Shears is an officer of ^verp'^wer, ttae parent
company of Buckeye, with 15 ^eaxs of experience a-n the industry, incl.udsng 60 wind
praj^cts, and has experience offering testimony as the Chairman of the British Wirzd.
Energy Association before the gowcrcinextt of the LTr:ited. Kingdom. We also note that, in
tth.iis proceeding, Mr, Shears was extensively cross-ex.an-dned by both staff and intervenors.
(Buckeye Ex. 4; Tr. at 15-359:) Accordingly, the Board aff°xmis the decision of the PLJ to
deny intervenara' matiort to strike the specified portion of the direct testimony of Buckeye
witness Shears and the exu'bats to the app.dcatiorE.

V. SUN.'a,+iARY C)P THE E^'3^1Cp

The Board vaill review the evidence presented, in this case with regard t^ each of the
criteria by which we are required to evaluate tftis application. Any evidence not
specifically addressed herein has sti,ll been considered and weighgci by the Board in
reaching its faml determination.

A. Local blic f €earIn&

At th:e local public hearing, 46 people tesEafied. Witness testimony at the pubfas
b.earirng was apprcz)dmate11r evMy split between those who oppose and those who
support the proposed facility. Testimony frcan those supporting the proj^ primarly
emphasized the potential positive ecozumaic impacts of the project, the ptstentWI for job
growth in Champaign County, and the environmental benefits of wind energy. Several
farmers, wlira would have turbines lomted on their land if the proposed fadlitp is
approved, expresged the importance of receiving the lease payments to the health of tl-aeir
busireesse.s. 'I"estsmony "rn opposition to the proposed fac%li#y focused on the potential
ncgative consequences that corafd result from the siting of turbines with improper
setbacks, incluci.ang; health ccsnBequeraces of the project, the potential noise generated by
the proposed facility, and the safety a^.npacta. The pa#entl&al negative environmental
wraseq^^^es were also discussed, zncludaxag the potential for negative impacts on
wildlife, as well as the potential dismpdon of the qa,aaet country setting of rural Champaign
Ccstaxety,

In addition to the testimony received at the pu-blac hearlnz the Board has remved
numerous public correspondence, wlaich is docketed in &s case. The public
correspondence received raises similar arguments to those expressed at the public faearing.
In addition, cs+nc-em have been e-xpressed about the pcstmttai economic benefits of the
project, should the proposed facility receive a special tax status. Additional conem-m have
been raised by pilots, who fly in and around Champaign County, about the potential
aarepact of turbine snt%n^ around two of Champaign County's two airports.
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Sta€f notes that, as an electric generation fadli.ty, pursuant to Sects.on.4906.Ap(AX1),
Revised Code, the basis of need for the proposed facility is not applicoafe tcp this eIectrac
generating pmject (Staff Ec.. 2 at 12).

No tssues were ra`d by any party re1ated to the bw%is of need for the project. The
Board reoognizes that Section 4906.10(A)(1), Revised. Code, specifies that, it applies to the
Board's determination process ordy if the fad3%ty proposed i.9 eas.cjusiveIy an electric
transmMan line or a gas or natural gas transmission line. Given ffiat the application in
this case is for a wind-powered electric genemtacan facility, the Board finds fFat Section
4906.10(A)(1), Revised Code, is rwt applicable.

C. Ma"re Of F°rObable ^^arusaexetal frrtpact and Aflaittzttm Ad^^rsg
&'jXanmMtat hnvad - Sectim 4306.1 t^.. 2 3 tte*r' ed Ag

Staff evaluated the application and supplemental information received from the
app7icant, md conducted field visits to evaluate the nataam cif the probable environmental
impact and wh+et:tz.ff the proposed facility represents the maata".xreuxe adverse ^^otvraeaa.tal
impact. As part of the Staff Report, staff discusses 27 factors regarding the nature of the
probable erevixownenta1 impact of the construction and operation of the proposed wind-
powered electric generation f'adlity. The factors Include the air emissions, the wethizq.ds
and streams wittiin the project area, the electric collectora linffi proposed as paut of the
application, access roads, the removal of trees and vegetation in the project area,
threatened or es-tdangeaed spec.ges, traffic in the prc7ject area, cralhuml resources, residences
or other struct=es that will be removed as a result of the proposed project, projected
operational noise levels, turbine setbacks, the composition of the pmject area, regional
development, and jobs associated with the proposed project. (Staff Exo 2 at 13-19.)

Staff also evaluated the site selection pxoceas and the ecological, cultural, and
socioeconornic impacts of the construction and operation of the proposed wind-powered
electric geneaata.o-n fas.alitgr in its consideration of whether the proposed facility xepreswts
the minirxa.um adverse erevirora-neratal impact (Staff Ex, 2 at 20-26).

To the extent mtervenrsrs have raised an maae regarding the nature of the probable
environmental ira-epaet or the proposed facility's minimum adverse eraNimmnental, impact,
ordy the more salient issues are atidz°essed by the Board in this rdzdex. If a party raised an
issue as to the nature of the envarcsaaanental impact or to the minimum adverse
environmental impact, and the issue is not addressed in this d.edsion, it is hereby denied
bytb^ Board.
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1. EnvimnaYeen i I oacts

a. Site S^ectirsn

-1s-

Buskeye requested, and was granted, a waiver from providing a cuxnplete site
a1temative analysis due to the unique nature of wind-powered electric generaion
facilities. Staff reports that Buckeye era3.uated the following criteria in sitng the proposed
facility: adequate wind resources, pro;d.n-dty to electric transmission iqafraBtmeture with
adequate capacity, accessibility via public roads and railroads that ^accommcdate
de.Pivery of equipment, a-dequate geot^^cal ooaad.itions, imited sensitive ecological
resources, compati`b1e land use, and landowners who are willing to lease their propetty for
the constxsaetion and rsperat-ion tsf the facility. (Staff Ex. 2 at 20o)

With respect to the siting of each turbine, according to staff, Buckeye reported the
use of additional criteria, irtcludbag: setbacks faoni residences, property lines, fsaa'dii.c right-
of-ways, and other features. Witbin the remainirtg avaUable area, Buckeye represented to
staff that it ^a^sfciered.: shadow flicker and noise constraints, slopes and r^h^ access road
limitations, ecologically-sensitive resources, wind resources and turbine en ` i g
requirements, agricultural irnpacts, and landowner preferences regarding the placement of
the oAnd turbines. Staff assefts ftt Buckeye considered numerous potential
configurations before presenting the application to the Board. (Staff Ex. 2 at 20.)

The Board finds that the site splecti.earc for the proposed facvity complies with
Section 49€I6.l0(A)(2) and (3), Revised Code, as the probable irnpact of the site selection
has been adequately determined, and the Board is able to determine that the site selection,
as pSesmtly cozafxgwed, represents the minimaam adverse envirorameaaW impacts,
provided the certificate issued indudes staffss aecor^enalations set forth in the Staff
Report and modified in the Conslaasioxs and Conditions Section of this opinior&, ordes.°, and
certificate.

b. Rm1opcaT Irntaxacts

To evaluate the potential ecological impacts of the project, Buckeye iired. Flull &
Associates, Tnc. (Heti.1). In evaluating the proposed project ama, .i'"Iun iderafif%e€1 12
wetlands uritiian the project arm Buckeye asserts in its application that, although
wetlands are present witbica the project area, the prapowd facility has been designed to
avoid any permanent or temporary impacts to the wetlands. However, some wetlands are
close enough to the gsroposed fadity camiaQnents that specific avoidance steps will be
nemssary dn.armg construction to prevent aray, disturbance, These steps may include
prominently flagging or temporarily fencing the wetland areas prncz:° to cmita°a,zctiora to
avoid material storage or vehide traffic within the wetlands. Additional erosion and
sediment controls will be utilized around wetlanei£r to prevent disturbance. (Buckeye Ex. 1
at 144-145; Staff Ex. 2 at 13,20-21; Buckeye Ex> IA at Table 2.)
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Hull also evaluated. 21 streams lcacatedd witWn the project area. According to the
applieant, ef^feeive techniques are avalabie and wiU be used to avoid stxeam tmpacts. To
preve-nt emsaora arad, downstream sedimentation, sllt fencing and/or straw bales will be
axsed around the work site. Moreover, where possible, cleared tree shmps araa:lt be left in
place to help maintain soil stability. Existing croeskigs will be strengthened via placement
of a steel plate to allow rTossing by heavy equipment snd turbine components. A'ter
eomtx°ucti©n, the steel plate wiit be removed and maintmaat^^ ^eWd^ will use the
existing c-Towtxeg without modification. Where there is no existing crossing, in-water work
wiu be avoided, and special crossing techniques wiU be uta.li.zed, %ndtading; creating
permanent bridges rag the use of directs`:onal boring for buried eletsas.a.l collecti€an 1in.es.
(Buckeye Ex. 1 at 148-149, Ex. M; Staff Ex. 2 at 13-14, 21; Buckeye Ex. IA at Table 2.)

Staff soncluc$.es that there would be minimal tree and vegetation clearitxg for
construction, due to the agricultural nature of the project area. However, it is esttmated
that 4,1 acres of forested area would need to be cleared to accommodate various project
components, representing less than 0.1 percent of the project area. Therefore, the impact
on plants and vitdi€g, due to tree clearing would be niinimal, (Staff Ex. 2 at 14, 21)

'The Baard finds that the nature of the ecological lzxaps.ds of the proposed fadlaty
have been, adequately determined, in compliance with Section 4906.10(A)(2). Revised
Code, and that the presposedd facility represents the n-,snarexunt ecotogi.cal impacts from the
prczpcwd facility, provided the certificate issued indudes staff°s recommendations set
forth in the Staff Report and modified in the Conclusion and Conditions Sertaon of ffiis
opirLion, order, and certificate.

c. Wildlife

In its applicatioz^ Buckeye states that it hke3, Hull to conduct a review of ffie
potential impaLts of the comtruction of the proposed, facility on weldltfe. This review was
conducted fom 2007 to 2008, and involved numerous onsite studies. HuIJ identified
numerous birds, man,axaal., arsd, reptiles that typicaUy live in the vAc'ar.aty of the proposed
fadlity. (Buckeye Ex,1 at 115m117.)

Buckeye states that it expects corstzuctiora-rdaterP impacts to wsldlafe to be lax-ated
to incidental injury and mortality due to construction activity. Buckeye expects the project
to have litfle impact on any resident spedes. With resped to permanent displacement,
Buckeye states that the proposed facility will be sited away fxorn sensitive habitats, such as
forestland, streams, and wetlands, which wall xttinamize the potential impact that the
proposed facility wilt have on wildlife through the risk of pe,-rnanent displacemext,
Although the proposed project area covers approximately 9,000 acm, construction of the
facility will rmult in the perraax3:ent loss of 03 acres of forest habitat, and the conversion of
3.8 acm of forest to successional communities. (Buckeye Ex. 1at 150-151.)
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Addit3:vaally, Buckeye asserts that it is taking the proper steps to mininiiu the
iixapact of the proposed facifity on the local ecosystem and wildlife, To xW, 'm the
impacts of the proposed facility, f^uckeye outlines niitaga€icsn na.easures ancludfng:
avoidance of semitave areas, such as wetlands; Ii"ting, the area disturbed to the smaflest
possible ares.; and reestablishing veget-ati^e cover in disturbed areas, Btwke^e asserts tlha.t
these measures iVOI avoid any signifacant disruption to local wfld:lzfe. (Buckeye Ex. 1at
151)

Staff concluded that, based on the field surveys conducted, as well as Wraxmat3.on
contained in the Ohio Department of Natural Resources' (ODNR) Natural Heritage
Database, this proposed, fficihty would result in iemiW impacts on wildlife. Mcsx^vm no
sioficant impacts to reptilian or amphibian species is expected as a resWt of the
construction of the proposed fac^ity. (Staff Exe 2 at 15.)

i. ^4^rg^at ^pggae.a

Buckeye hired a consultant, Statitec, to detemiine the impact of the potential facility
on the avaan and bat papailatieam (Buckeye F-y- 1 at 112). Through Stantec, Buckeye
conducted numerous surveys under gtxidelines rec€smmend.ed, by ODNR. AfheT
conducting a survey of the area, Buckeye noted the presence of several state 1%stecl species.
Specilieallyo the surveys included limited sightings of several species of coraeem: the
raoith:ern harrier (state endangered); the least flycatcher (state t.hmatened), and ffie ssndksiil
crane (state endai-tgered) (Buckeye Ex. 1at 118, 121). However, due to the predomimt,ely .
agricultural nature of the area, Buckeye states that the project area does not provide
suitable habitat for many of these ,s}^ed^ (Buckeye Eac.1 at 140).

Staff states, in its review of the application, that Buckeye properly coribixlted with
ODN'1*`s Division of Wildlife, as weil as the Uxdted States (U.S.) Fish and Wildlife Servie^
(USFVd a) to detezmine the impact of the pa°oposed, facility on avian spedes and to develop
an adequate prec°onstr3xction ag*i^ surveying plan. Staff concluded Lhat, based on the
results of the avian studies, as weIt as tbe location of the proposed .e`asiity Mt^ ^largeZY
aoculguTal area, significant impacts to bird species were not expected as a xesu).t of the
proposed projbct. (Staff Ex. 2 at 14-15.)

However, UNU disagrees with Buckeye's condusion that the proposed facility will
not kill an unacceptable number of bbrds, Specifically, UNU, argues that Buckeye has
provided instaf'fir-aerat data, including the use of only a single radar - Aation to detect
znigratcsxy bix°ds within the project area and the use of a single observation point to observe
raptors passing through the area. Of particWar cmncem to UNU is the possible presence of
bald eagles in the project area. UNU avers that Buckeye has not conducted su.afficaent
studies to assure that Md eagles are not nesting in the project area and wiU not be affected
by the sorastz°ucLicsn of the proposed :^acility. (UNU Br. at 68.)
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ii. fai S cies

(a) Buckeye

..18_

Acctsrding to Buckeye's witness Cara Meinke, a csnsultant with Stantec, of
partacWa^ conmm in the project area is the Indiana daat, a fedex°aUy endangered spec%m
The witness explained that the Indiana bat is a r„ave dwellang bat, which hxa.bea^r«t^s in
caves during the winter, and spends the remainder of the year in tree roosts (!'r. at 617-
618). Buckeye asserts that, in bat mist-net sur^+reys conducted by Stantec during the faU of
2007 and in the spring, sununer, and fail of 2008, Stantec did not capture or identify any
Indiana bats in or near the project axea. However, in 2009, a survey by another developer
resulted in the capture of Indiana bats less than one xrdle from the fsropased project area.
(Buckeye 1;x.; 7 at 3; Tr. at 2289-2291.)

Despite the presence of thw Endiana bat near the project area, Buckeye asserts that
the proposed facility wil not cause an adverse impact an the Indiana bat. Specaficll.y,
Buckeye states that it is workiYtg with the t,TSFWS and ODNR to develop a Habitat
Ccrrtsexvats,on Plan (Hg:;P), wltich walt include obtaining an Incidental Take Permit M
(Buckeye Br. at 35; °Tg, at 2263). According to Bcacceye, the HCP and ^'!'' would aaategate
any mortality of bats caused by the tctrfair3.es. In fact, Buckeye asserts that, because of its
efforts, there will be no impact to the Indiana bat. (Buckeye Br, at 35; Buckeye Ex. 7 at 7.)
In support of th%s assertion, Bta-clceye's w-%trtiess Mei-nlce tegt'sfied that, in order to obWra an
fl?, Buckeye must prepare an HCP that demonstrates that take wiU be ninixrazed and,
ereitigatesl to the araaximum extent practicable, and the F1CF' must meet with the apfsrasra1
of the USFWS and comply wv-i.th the National EnviromnertW Policy Act. Moreover, Ms.
Meisike testified that the typical, foraging activities of the Indiana bat, amcarag trees, over
streams, along habitat eslgm and in small clearings in forests, wiil not be affected by the
proposed facility in its present cerFafigtaratior,. (Buckeye E;c>7 at 4-7.)

(b) Staff

Staff "es t1mt Buckeye is generaIly avoiding habitat that is typicafly identiherl as
suitable habitat for the Indi.anabat, whach. reduces the 1ikehhoadt of the project impacting
the species. In addition, staff indicates that Buckeye cmsea€ted with ODNR and the
USFrVS ta assess the potential impact of the proposed facility on the Indiana bat artd to
develop an appropriate preconstruction surveying p3.aa. Staff supports the
impimerxtatio„ of an HCP to assist in the zxini.areizaticsn and mitigation of poteratW
impacts to the Indiana bat. Moreover, staff agrees with Buckeye's awerti.orxs that lomtion
of the presposed faeility away from sensitive are-u such as wetlands, streams, or wooded
areas wM nttatimize the potential impacts of the faci.tr:ty, (Staff Ex. 2 at 15, 2?.)
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Stafr witness Keith I.ott also testified as to potentW rneastattss ttroat could be
indaaded in the HCP. NU. Lott stated that appropriate setbacks from the edges of forested
areas would mjz^ bat zcxoxtaHty. A.dditionaIly, Mr. Lott testified, tlhat Buckeye could
feather its turbine blades during times of low wind. r-eatftteriag occurs whm blades are
rotated so that they do not catch the wind. f±cathedng at low wind speeds has been ahown
to decrease bat mortalities by blade stilc.e by more tharr 50 peTcxtt. Mr. Lott tuxth:e.r noted
that feathering would protect other bat species as wefl. (rr. at 2265-2279.)

(c) IM sxgd "

LIN-U asserts that the risk of impact on the Indiana bat is greater than the risk
estimated by Buckeye or staff. UNU asserts that the state has a duty to protect the bats,
snrbict► can be harmed in sevexs.l ways (UNU Br, at 62). First, bats can be attracted to the
movement of the turbines and fly into the turbines, as stated by staff witness Lott (Tr. at
2260). Bats, in general, also suffer ^risk of barotraumas, where the change in aix pmsttre,
created by a taarx-dxv.g wind turbine, causes a rapid decotnpressiort and a coflaps,irs.g of their
lungs (Tr. at 615), Therefore, according to UNU, bats, including the Indiana bat, wi.D likely
be harmed by the pxejposed facWtyj which in tram will have an iirapact on the local
ecosystem. Moreover, UNU asserts that Buckeye has not included sufficient information
in its application on corrective measures or other reconuneradatim-m. of a protocol for
measuring acceptable effects on bats. (LNCT Br. at 67-68.)

UNU states that additional conditions must be placed an ffie proposed fadlity to
protect the Indiana bat. First, UNU recommends that the Board prohibit Buckeye from
ciesraxtg any suitab1ebabitat of the Indiana bat, including any isolated trem wka^ich provide
a suitable habitat, as baW axiay be harmed or kilf.ed during tree removal. UNU also
recommens3:s that the Board d'asaRcsw any tree clearing in the habitat area of the Indiam bat
between April 1 and No^eniber 30, the times of the year during which the Indiana bat is
tree roosting. (t.,il}JU Br, at 63-64; Tr, at 22$1-7282,} Additionally, UNU supports the
recaxaxxnend.ation that turbine blades be featbered at wind speeds of 5.0 cnet= per second
or lesss (UNU 13r. at 66).

As an additional rss.easum, UNU recommends five-mile setbacks from any bat
capteam site or roosting location of the Indiana bats (UNU Br. at 64). UNU argues that mr.
Lott stated that ODNR has identified setbacks as an efFecti^e method for protecting
Indiana bats (Tr. at 2265). Because T.lSFWS has detern-iined that a f°Zve-n-d1e setback is
appropriate, ua,less Buckeye goes thresugh a formal consultatiora process with the USFWS,
UNCJ asserts that turbines should. be setback at least five xradles from any capture sites or
roost locations (Tr. at 648-649; i TNU Br. at 64; '€J'.C3t,.T Eae. 53 at 50). LTNU not only supports
the inclusion of a certificate condition that would require a five-mile setback from afl
Indiana bat capture aatd roost locations, but 1TW supports a r^quirerwnt that, if an
Indiana bat roost is subsequently discovered within five miles of an. operational turbine,
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use of the turbine be discontinued until it aan be verified that the roost is no longer in use.
^Br.atF5.)

Tra addition to the five-andie setback fxorn aU roost or capture locations, UNU
believes that a 10-n-ifle setback from aU hibernacula is necesssxy. YJNU argues ftt this
setback is necessary to protect bats, which may arrive at their hibemacula as eaely as July,
where they remain to buildup fat for ,fsibematicon. During this time, prior to hilbexnafton,
batR have been known to forage at greater distances, up to 19 mi.les. (UNU Ex. 53 at ".)
ITNLT argues thAt a 10-mile setbask from sll iv'berxacula is necessary to adequately protect
the Indiana bats during aaxturnga swarming prior to hibemstion (UNU Br. at 65).

Fbnslly, LN6.T believes that Buckeye should develop a rts.eanixigfuul, post-constauct#ora
avian and bat mortality plan to prevent excessive bat deatlis (UNU Br. at 66). UNTU notes
that the Staff Report recoxtunes3ds the development of such a plan that is approved by both
staff and ODNR (Staff Ex. 2 at 61). However, according to UNU, the condition
recommended by staff does not adequately protect bat and avian life, as it only records the
number of bats and birds ffiat have died, but wUl not require Buckeye to reduce
unacceptably high mortality numbers. UNU reccrnuriends that a meaningful post-
coxastructi.on avian and bat mortality plan would identify the number of bird and bat
fatafitles deemed to be unacceptably Wgh and watrld sped-fy the rpitigs.ttor^ measures that
^uc'.eeye should und^^e to redxace aviezi and bat xnottaities, if they reantt an.
unacceptably high number. (UNU Br. at 66-67.)

In ad:d'ation to the use of sebar-ks to protect the Indiana bat, testimony by staff
vvitness Lott paowtded that a colony of Nxsrthem Myotis bats was found near the site for
Turbine 48 (Tr. at 685, 226E3-2261). UNU argues that siting of this turbine inay discourage
the bats from continuing to use the area and would increase the risk of bat mortality.
LJNU asserts that some of the mitigation measures used to protect the Indiana bat shoa.ald
also be used to protect other bat species, including disallowing Buckeye from cutting
down trees in warhach bats are currently roosting. (C3NLJ' Br. at 66-68.)

UCC also raises additional conceaa.^s about the colony of Northern Myotis bats
roosting on, the soutttwestem edge of UCC property, near the location of proposed
Turbine 48 (UCC Bx< at 10), Should the colony of NoTffiern Myotis bats be dsstuxbed, i.tCC
is concerned about the negative impacts on the country club. 'UC.C states t-Lat bats are
benefacial to the golf course because they naturally reduce the number of flying imgecks in
the area ('i,iCC Br, at 10), Moreover, UCC relies on the testimony of Ms. Meinke ffia.t
operataon of awiand turbine near the ,^olf course axeagh.t reduce the number of bats foraging
for insects around the course (Tr. at 696-697). In its br.ief, [T^C concludes that any
dtsmptaon of the bat colony located near prrrposed, Turbine 48 couJd be deWxnenW to the
enjoyment of UCC property due to the presence of additional insects ([JCC Br. at 11).
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'C'herefore, UCC is ceardcemed that Buckeye's application offers no axaatagat9.csn strateU for
the impact on daeNoathern Myotis bats (UCC Br. at 18).

(d) B^^^^^

Buckeye disagrees witb. CiCC's assertion that the corastructicn of Turbine 48 wiU
disrupt the Northem Myotis bat colony located on UCC's property. Specifically, Buckeye
argues that UCC's assumption ttiat construction of Turbine A which is tomted on
agricultural land, will disrupt tb.e. colony is based solely on speculation (Buckeye Reply Br.
at 65-66). Moreover, Buckeye points out t€°ut Mr, Lott testFfied that ag of the proposed
facility is located on agricultural land which would not impact the habitat or the colony
itself (Tr. at 2279).

Additiamally, Buckeye disagrees with the assertion of UNU that an HCP and IT?
are insufficient, or tfat addaticrM setbacks are zteces..^ary beyond thme arnpszsed in the
Staff Report or recanunended in the HCP obw.an:d from TJSFWS ^Buclceye Reply Br, at 57-
63j. IxisteadD Buckeye states that its intention to comply with ^^CP and rW should be
sufficient for the Board to deteriaiaie that the proposed facility will ncst have an adverse
impact on the Indiana bat (Buckeye Rep)gr Br. at 58; B-uckeye Ex. 4 at 17-18). Buckeye
asserts that intervenors, LTNU and UCC, ignore the involvement of staj% ODNR, and
USFWS, when they seek to ixrzpow additional cmxadi;tions on the construction of the
proposed facifity. Buckeye does not believe Y.'Ws proposed additacral conditions are
necessary, as the RC:P will set forth appropriate safeguards (Buckeye Reply Br. at 58).
Moreover, Buckeye states that staff's proposed condition that would require Buckeye to
have an environmental specialist on site at af8 times that construction .is being performed
in or near a sensitive habitat should be stfficierat to safeguard local wildlife (Staff Ex. 2 at
60; Buckeye Reply Br. at 59).

Buckeye aLso takes issue with iJNT's proposed requirement that acort.d°xtiora be
imposed on the certificate requiring hsrbines to be feathered at wind speeds of 5.0 xxaetem
per second or less (.JNU Br. at 65-66). According to Buckeye, both Mr. Leatt an:d. Ms.
Meinke prueided significant testimony indicating that the HCP and M would provide
assurances against any adverse impact on the Indiana bat (Buckeye Ex. Tat 7-8, Tr. at
22$3). Buckeye asserts that, rather than try to duplicate the efforts contained in the HCP,
the Board wotdd be better served tostmply require Burfceye to obtain an f-YCP and comply
with the cora.dations imposed therein (Buckeye Reply Br. at 63).

(e) Egard &giygis Uid Coradusitaa

The Board has reviewed the record with respect to the comservation of wildl.i€e..
Although t.TN€:.T and UCC befieve that additional ^pards are necessary to proted 1osi
wildlife, we find that Buckeye has taken adequate steps, and wi1 continue, to avoid,
minimize, and mitigate the efTxU of the proposed facility on local NAldAefe, including the
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Indiam bat. Additionally, because Buckeye is pexsu%n^ an HCP and IT°F' with USFWS, we
do not find it necessary for the Board to impose any additional conditions on the
certificate, beyond those inits.aUy recommended by stafL due to the contrnued oversight by
USFWS that will result from tfie HCP and M.

We '#elieve that the potential bird and bat mortality rates were appropriately
addressed on the record by-1#ucke^e and that Buckeye canducted adequate avian stud.ies,
Therefore, the Board finds that, with meqmct to the potential impact on wildlife, the record
in this proceeding shows that the nature of the probable environmental irrapact, as well as
the riiniamum adverse environmental impact, has been determined for the proposed
facilatyd in accordance with. Secdon 4906,10(AX2) and (3), Revised Code, provided the
certificate issued includes staff's recaxriznendatiorss set forth in the Staff Report and
modified in the Conclusicsn and Conditions Section of this opi.rion, ard:ex, and am-tsfacate,

2. Cults.rral R ur^

a. Buckeve

The application inrludes data collected by ASC Group, Inc. concerning the cultural
and ^^eolcsgs'cal resources in the project area. The data was compiled irttca a c-u3.tnal
resource literature review and impact assessment of such resources within a f`ave-ana.le
radius of the proposed wind, project area. (Buckeye Ex. 1at 180-1$9, App. Ex. U.)

The application included a cultural assessment of 33 caaltural resources listed with
the National It.eoter of Historic P'lacr^ (NRf•T.&'), one location with a detecxaiinataon of
eligibility for listing with the NRUW, numerous historic inventory, and archaeolasgical
inventory, and identified 70 cemeteries (Buckeye Ex. I at 180, App. Ex. U).

Buckeye asserts tbat, based upon the ctal.tura1 resource study, impacts to
archaeological and historic ressmarces and landmarks are likely to be extremely nswrrw.
First Buckeye contends other structures in Ohio that are siuaitar to turbines, fake
telecommunications towers, rarely encounter signifieant archaeological sites given the
small amount of gxceurad d.astuzbed to construct the stx'uctwes and the fact that they are
lacated in upland areas, rather than stream valleys where prehistoric archaeotogiW sites
are often fouxad. The litCeliaood of disturbing archaeological sites, according to Bukeye, is
also reduced by the use of fann land, public roads, and exiting utility aio#-of-vvays (ROW)
to the extent pcassilale. Corastructi.vre of the proposed facility is anticipated to disturb a total
of appsoxhnate1v 373 acres of soil, of which 301 acres will be temporarily disturbed and
approximately 72 acres will be permanently impacted. (Bzxe:key^ Ex, t at 181, App pac. U.)

According to the application, there are 34 historical landmarks wIffiizs five n-dles of
the proposed facility as ade^ra:tsfted by the Ohio Historic Preservation Office (OHPO).
Twenty of the landfln,srks are lmted in the village of AaTectiLraiesburg and nine are iaa, the
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city of Urbana. Buckeye states that the proposed wind facility wall not physically destroy,
alter, or be located immediately ad}ac-ent to any reotered or known eligible 1andmarks,
In addition, Bts.eye subzx-tits tliat, pursuant to the criteria r^opiaed by the NRHP, the
facility will not adversely affect the integrity of the historic tsrEdmarks. Buckeye contends
that no turbine wi-U be located close to lan<1mark.s so as to comt%tut^ a visual obstruction,
although some turbines may be visible in the distance from some landmarks depending on
obstructing terrain, tree lines, or other buildings. The historic d%s9:ci.st in Urbana is not
likely to have a view toward any of the proposed turbines and the ti$ted::histcsr?.c resources
in the village of Mechanicsburg are not likely to have sagniflcax't views of the wira.d
turbines. (Buckeye Ex. 1 at 181-184, Ex, U.)

b. Staff

Staff reviewed Buckeye's assessment of the impacts to cultwal, resources wi#.liin five
mites of the project ^a and notes that Buckeye's cultural impact analysis was conducted
utilizing a database or literature review of previously recorded elements. Staff concurs
that impacts to known cultural resources are likely to be mitriana1 in light of ffie fad ffiat
the project bvzil be located in upland areas, the proposed turbine Icmti®ns will not be re"
identified cultural resource sites, and the access roads and electric ccallectaon systeaaa wiu be
placed a.lcrixg existing roads. (Staff Ex. 2 at 22-24.)

Staff recoozes that there are several sites of archeological interest in the area,
including a band of Native American mounds identified to the south of the project area
between the city of Urbana and the village of Mechanicsburg. Staff proposes t1iat, to better
dotcmtine the presence, or absence, of impo-rtant a,rdheol^cal sites, at a minimum, Phan
I testing is appropriate at turbine locations, access roads, aad, electric sseUect%on line
Aczcattvns. (Staff Ex. 2 at 23.)

Staff also discovered several structtires of arcIdt^.°tural interest in CJra.iasn Tot^txasWp,
in and around the viUa.g,e of Mutual, dating back to tbie 1.$00s, which were not inventoried
fxs. Buckeye's literature review. On that basis, staff suggests that Buckeye conduct
additaoiaal architecturai surveys and, if warranted, develop a mitigation plan for the staff's
review, i-n coordination with OHPO with input from the Champaign County Hist€ar.icAl
Society, prior to construction. (Staff Ex. 2 at 23-24.)

As part of its investigation, staff also reviewed the socioeconomic axad recreational
impacts of the proposec1 fs:cibty. Staff concludes that the proposed wind facility is not
likely to have a significant ianpact to existing land use v,itktin the project area, as matiarsal
agxi,culiurai land will be pePCa.arwntly lost. Furthermore, staff points out that Buckeye has
stated that all ds•imaged drainage tiles from construction activities will be repaired, aU
construction debris wM be removed, and landowners w-M be eompessrited for lost crops.
(Staff Ex. 2 at 24D25)
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Staff acknowledges the prssfrosed. Buckeye wind facility is expected to have along-
texm aesthetic impact on residences near the facility, as taartaine(s) will be visible from
many of the residences in the project area. A81. of the turbines in the project area, are
outside the residential sebacflc (914 feet, in this arLitance), except for Turbine 70. In
addition, except for Turbine 57, aU of the turbines are outside the property line setback,
Staff states that mquiriaa.g Buckeye to screen the turbines from view is not a practical
rriitigation a^eagwe in most cases. (Staff Ex 2 at 23.)

Staff lists 14 recreaticanaB land uses, two golf courses and one park wiffiin one mile
of a turbine. The two golf courses are located within one-half ra-dle of a turbirae, With
reg€rd, to shadow flicker, staff notes that shadow flicker has its longest reach d.ulhxg
winter musnft, vaWch is the off season for ^golf course, However, staff states that the golf
co-urses in the project area rraay receive some low intensity shadow flicker in the early
morning and late evening. Furthermore, staff advises that both golf courses would be
exposed to noise in the 35 d.BA range. Acc:>xc£ing to staff, traffic delays due to construction
that fnay impact rece•eational laaad uses would be tempormy and mkiimal, (Staff Eac. 2 at
25)

Staff notes that, according to the application, the population in ffie towmhifss of
Champaign County is projected to grow by approximately 6.5 percent from 2010 to 2020,
Staff believes that construction of the wind farm could limit futu:re commercial and
residential development in the project area; however, based on the population px•aj^ctiom,
the project wall not limit growth beyond expected levels in the townships where the
facility is planned. The proposed electric generation facility is expected to have a positive
econc>rrnic impact in the region by providing an additional source of tax revenue for the
partieipating townslaips, lease revenues for participating landowners, 131 ful-tirne
construction jobs for approximately 12 months, asid.12 fta11-time permanent jobs for facility
operations. (Staff U. 2 at 25)

Staff sonclazd.es that with the recatnars.eraded cond.atiozts as set forth in the Staff
Report, the proposed wind fadhty would not cause any temporary or permanent impacts
to cultural resources. HuwevM staff finds that the garoposed facility would cause
temporary and permanent social impacts %n the project area. To address and mia-dmize the
nature of the socioeconomic impacts, staff recommends compliance with several
conditions with wb.zch Buckeye must comply as part of the issuance of a certificate. Staff
believes that, with the recommended coaael'ntiom, the minimum adverse impacts will be
reali.zd. in the project area arad the surrounding co$xa.gnunity. (Staff Ex. 2 at 22-26.)

C. ucc

UCC, one of the golf courses in the project area, argues that the application fails to
comider the distraction and visual impact prrsposed Turbines 48 and 49 wiU have on the
golf course, as a result of the turbates appearance, movement on the horizon, and shadow
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f°i'icker. As proposed, Turbine 48 would be located approximately 2,flW feet from and
directly bef&i.rid the green on the fifth hole and, Turbine 49 wcaWtl be .lomted approximately
2,800 feet south of the green on the fifth hole. For that reason, UCC axgues that B3.acwye
has failed to meet its burden to prove that the nature of the environmental impact has been
considered and that proposed Turbines 48 and 49 represent the rrtltdmux ► adeerse
enuaraaunental impact, considering the state of available technology and the nature and
eccardoraiirs of the various alternatives, and other perfinent considerations that should have
been considered. (UCC Br. at 2; Tr. at 246.)

UCC requests that if the f3oard gxantr, Buckeye a certificate, the ; Board include as
corid`ztimns of the certificate the following two additional conditions:

That the applicant is prohibited from ecrnst.rqs.ctiag, the
prcapased collector lines o-n t1a^ south side of US Route 36, west
of Ault Road and cast of Ludlow Road, along the UCC road
frontage around Hole Nss.1 1. Cf'r. at 230.); and

That Buckeye is pr€ehabited from cca%stru^g proposed
'I'u.rlrines 48 aztd. 49. (UCC Reply Br. 2, 4-a.)

d. Doaad Ana$ys^js and. Conclusion

First, the Board notes that Buckeye has agreed to UfrC's request not to cwwtrsact the
proposed collector la.aaes on the south szd.e of Ronte 3ba zdong the UCC road frontage (UCC
Br. at 2, Buckeye Reply Br, at 93). The Board finds that Buckeye and UCC's agreement not
to locate the ooliectar lines on the south side of Route 36, immediately adjacent to UCC, to
be reasonable and finds that this condition should be incorporated into the conditions of
the certificate as W forth in the Conclusion and Conditims Section of this tapixdori, order,
and rerdfic,ate. Next, with regard to UCC's cartoerat pertaining to the corashiatdort of
Turbines 48 and 49, the Board finds that there is sufficient information in the record to
deteranaree the nature of the probable environmental icnfract eaf'1"urbine,^ 48 and 49 and that
the two turbines represent the minixrW adverse environmental impact pursuant to
Sections 4906.10(A)(2) and (3), Revised Code. 'iaCC's cancerm with shadeaw flicker and
wi:se are addreswd below in Sec#ion'VX.6 of this order.

The Board acknowledges that the pr(ject may have an irnpact on various cultural
and socioewnorric resources in the area. For purposes of our consideration of the
application, with regard to Sections 4906.10(AX2) and (3), Revised Code, the Board finds
that the aaatu..re of the probable impact on such resources has been adequately detexniirmd
and the Iaroposed fadlity is sited such that it represents the nQfi-imum adverse
envirormeaatal, impact on the cultural and soeaoecoxxsauic resources, pmvgcied the
oerti£icate issued includes staff°s recernunerad.ations set forth in the Staff Repoat; as
modified in the Conclusian. and Conditions Section of t41is opirsion, order, and cextifacate-
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D. Electric Grid - Section 49,Q!S1OfA14^ pevisd C^

-26-

Section 4906.l0(A)(4), Revised Code, requires that the feasibility and impact of
connecfing the proposed e1ccffic geaaemtaore facility to the regional electric power Od be
deternl%nel prior ttb the issuance of a certificate to the applicant. In order to address this
reqrdmment, Buckeye caused studies to be performed. PJM Interconnection (PM, tYe
aPf?licable regional transmission system operator, prepared the feasibality study (PJM
feasibility study) and the system impact study (PJar1 impact study). A s,tabttity and short
circuit alWysss (PJM stabality sttady) is also included in the PJM impact study. According
to the applisaaticen, the PJM Ees$ibihty study identified conditions under which the
proposed facility's output caWd be curtailed. f-l®weaer, the likelihood of cu:rtsilment was
sieterExained by the study to be slight dtxxang the summer peak hours given that several of
the curtailment conditions were based on outdated rating data. The rexras.ircars^ congestion
issues listed were based on very spedfic system conditions with ^very low probabili'ty of
oeomence. In a€tdzticrn, Buckeye asserts that the p'JM feasibility study found that the
ca.artaiEmmt of the proposed facflity to som.eti-dxEg 1ess than fuU outpcat for a few hours, if
the conditions ever eKist, should not have an adverse affect on the esvmn operation of the
facility. (Buckeye i,x. I at 65-56, Fxs. Bazrd C.)

The PJM impact st•u.dj e+raluaterl. a20a MW interconnection that would ^^jected
along the Givens-Mechanicsburg 138 kV line and be interconnected at a new swi.tdIang
sts.tiort l<mted along the Dayton Power & Light, Iatc. (DP&L) L:rbana-Medianicsburg-
Dartsy 138 kV circuit. The new station wiil. be owned and operated by Dpts.I- and wi1l
consist of three 138 kV breakers cordipred as a ring-bus, a 138 kV revenue meter, and
other associated fsci.$%tim Compliance with x-eliability crite.r:ia was assessed in the PJM
impact study for summer peak conditions expected in 2012. The PJM impact study
identified two facilities that wott1d likely experience thermal overloads, and three breakers
that w^Wd be over-dutied as a resa3t of the proposed facMty. To correct the system
violations, Buckeye asserts that the study found that the foUowing upgrades are rerfuired:
the line tergrdral equipment at the Urbana substation must be replaced; reconductoring of
approxi:b-^.teiy 4.3 miles of circuit; snd three 69 kV circuit breakers at Urbana must be
replaced. (Buckeye Ec> i at 66-67, aso B and C.)

The results of the PJM impact study revealed no operating issues other than
operating voltage and power factor ranges, Further, PJM mneluded, that the proposed
project would not result in a^^^^erabiiity or transmission system co^geetion prcataleaxs.
(Buckeye Ex.1 at 67.)

5tnff reviewed the studies regudzrag interconnection of the proposed project to the
existing regional electric transmission system. In the Staff Report, staff notes that Buckeye
subrri.tted the prcafaosed, project to I'JM.otx Decetnter 6, 20E36. Staff states that the only
study conducted by PJM which kiad not been released by the issuance of the Staff Report
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was the PJM faeilaties study, which identifies engineering de-%fgn work awa. to beo
construction, an estimate of costs that Buckeye will be charged for attachment facilities,
ioesl upgrades, and network upgrades, and a tirrseHte for design and aoxtsttuction of
facilities and upg,Tades. According to staff, Buckeye has not yet signed a Coristructian
Service Agreement for the upgrades identified in the studies or an WeTwnnectiraxt Service
Agreement with PJM for the proposed faclafy, The applicant's sigmtuae on the
Interconnection Service Agreement wili need to be obUned before PJM wiU allow
Birctceye to interconnect the proposed, fadl.gty to the bulk electric transmissgon system.
(Staff frx. 2 at 27,)

Staff reviewed the PJM impact study, which sumniarized, the network impacts that
may occur with the injection of 200 MW of energy (40 MW of capacity) when the proposed
facility is connected to the btxllc power system. Staff notes that only the 40 MW of capacity
can be relied on for the facility to meet capacity obligations, although Bucleeye requests a
generation. injection of 200 MW from PJ.V1 and listed 126 to 175 MW in its application to
the Board. Both the PJM impact study and the PJM feasibility study revealed that some
existing transmission 1%nes would become overloaded with the addition of the propo"
generating facility corancded to the sysWm under rxxWtgpte contie^gency outage ecbxad'ad.ons.
(Staff Ex, 2 at 28.)

The PJM feasibility study and the PJM irnpact study for the proposed proot
indicate that, pursuar.t to the North American Electric Reliability Corporation (NERC)
electric transmission systern reliability standards, the proposed wind fsac.la'ty would not
overload the sys•tern with no ccantingenc€es or a single contingency, but noted that multiple
contingencies would likely lead to outages and equipment failure. Staff notes that these
issues can be alleviated by upgrading and reccrn.daactoring the line to maintain
transrrission system integrity. Staff ccanfarxxaed that the PJM impact study revealed tlat
tbree circuit breakers, transformer fiwes, and holders would need to be replaced. (Staff Ex.
2 at 28-29.)

Staff also verified that, as stated in the appl.ica9aean.; the PJM stabsll.ky study showed
no stability issues were identified ^^resul.t of the proposed electric genera-tiori project
and a-Lo overloads were identified as a result of previous projecu or projects in queue prior
to the proposed Buckeye project (Staff Ex- 2 at 29-30).

T'kix.as, staff cvnduded that, with the upgrades identified in the :I'JM studies, the
proposed facility is expected to provide reliable generation to the bulk electric
transmission system, the fa¢ffity is cursistent with plans for expansion of the regimai
power system, and the facility w%.11. serve the interests of electric system economy and
reliability. Further, staff sta-tes that the proposed generation fadlity wiU serve the public
interest, converilenee, and necessity by providing addttiorta.t electrical generation to the
regional transmission grid. (Staff Ex. 2 at 30-31)
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tnitially, the Board notes that none of the intervenors to this matter raised any
issues regarding the iritercomwdon studies and the conclusions of tbe applicant and/or
the staff based on the studies.

The Board. finds that, based on the record in tis proceeding, the proposed wizid-
powered electric gmeration facility is corasLstcnt with the plans for expmsi€arE of the
regional power Od as set forth in the system impact axr.d interconnection studies
perfssrmed by the regional system operator and wiIl serve the interest of electric systems
economy and reliabalitv. Therefore, the Bozrd concludes that the proposed facility
corxaphe$ with the requirements spei:fi.ed in Section 4906.10(A)64gR Revised Code, provided
the certificate issued includes staff's recammendataoma (Sfaff Ex. I at 36.)

E. Ar Water , k ste a nd A tion -5gEton 6.1 Revised Code

1.. -Ak

According to the Staff Report, air quality perrnits are not requ.ired for construction
and operation of the proposed facalaty, but fugitive dust rules adopted pursuant to the
requirements of Chapter 3704, Revised Caade, may be applicable. Staff notes that Buclceye
has indicated an intention to control fugitive dust tha°ough the use of several practims.
T'he extent to 'wbi.ch areas of construction are disturbed at any given tirn€ will be
minimized by stabilazing and restoring such areas qaaickly. Water or calcium carbonate
will be usd to caaataol daa,gt on unpaved public roads and faaty access roads. Sogxeeroad,
ways may be temporarily paved with a stone and oil n.uxWxe, but tWs process w11 not be
used in the vicinity of streams or wetlands. Buckeye has reported to stakf that it intends to
develop a reporting process to monitor for excessively dusty canditiorts. (Staff Ex. 2 at 32.)

Staff also reports that other construction-related air esadssicarss would result from the
tase of construction veMcies and equipment. Eqtzipment-zelated enlissioans would be
controlled by keeping construction eqRaiprraent in good working cond.ition. Staff concludes
that construction and operation of the facility would be in casagepliartce with air emission
regulatioris. (Staff Ex. 2 at 32.)

2. ^Tater

Staff states that neither construction nor operation of the proposed facdity rr,in
require the use of significant amounts of water; thus, requirements under Sections 1501,33
and 1501,34, Revised Code, are not applicable to this pxoject. (Staff px. 2 at 32-)

According to the Staff Report, the application indicates that there are 21 perennial
and epbernera:i streams and several acres of wetlands in the proposed project am.
However, Buckeye has represented that it intends to avoid direct impact to aU wetlands in
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tiae placement of the fadla.ties and in accewirtg the facilities during sonst.rttctaon and
mpea°atkon. 't'a indicate the presersoe- of protected wetlands, such areas wiil be flagged or
fenced dunng the construction of the proposed fadlity and appropriate erosaost controls
wi11 be implemented in construction areas. Staff reports that many of ffi^ ^eanas w%ll,
need to be crossed by ctaristxucti.cara equipment or electrical collectaon 33nes. However,
Buckeye intends to cross streams using methods that do not disturb the streambeds
wherever possible. (Staff bx, 2 at 32-33d Buckeye Ex.1 at 144-148.)

Ac[ditiaxla&:tg, staff reports that Buckeye axtteids to implement a Storm Water
Pollutant Prevention Plan (SWPPP), wWch would minimize impacts on streaaxes and
wetlands. The SWPPP would be developed in assod.aticsn with Buckeye's National
Pollution Discb.arge E.iminatiart System (NPDES) perrrtits fox the facility. Staff reports that
Buckeye vaiU like11* need two separate t^DES r.csrastrraction perreAits; a construction stoa•€ia
water gsneral permit, and a general pem-dt for storm water dLwlwge for cmistnicticrn
activity watizixx the Big Darby Creek watexsfaed. However, staff states that, because of the
planned avsaidanoe of streams and wetlands, compliance with Clean Water Act Section 401
or 404 requirements may be ac^1iieved under nationwide permits. In concflasi€srb, staff
believes that construction of fts fadli:ty would comply with requirements of Chapter 6111,
Revised Code, and the rules and laws adopted u-nd.er the chapter. (Staff fxx. 2 at 32-33.)

3. Srsii.d gVAsk

Staff ra.otes that the construction of the facility w-i31 result in the creation of solid
waste, including plastics, wood, cardboard, metals, packaging niaterials, construction
scrap, and general ref-tase. F-lowever, Buckeye intends to remove construction debais from
work a-reas and dispose of those niaterials in duxn.psten located at the staging aress. A
private contractor will be ussed to remove waste collected in dumpsters. According to
staff, Buckeye would also develop and follow Spill Prevention Corata%n,xaieaat axd
^ountertzteas^ (SPCC) procedures to prevent the release of hazardous substanmsa such
as petroleaim products, into the enviroranent ciuri-n^ construction. Any spills of hazardous
substances would be reported paaxsuant to Ohio Environmental Protection Agency (C?fdo
EPA) and ODNR pr^cedureso (Staff Ex. 2 at 33.)

During csperataon of the proposed facility, staff reports that Buckeye will gmerate
waste similar to a small business office, wl-dch will be disposed of through a solid waste
disposal seMee. Waste oils ^eneraWd during operation wota€d be disposed of in
accordance witii state and local regulations. (Staff Ey. 2 at 33.)

4dlith respe,t to the waste assaacaated with the clearing of vegetation, staff reports
that such waate would be cleared, wit.b timber cut into logs and either left for the
landowner or removed frorat the site. Limbs and brtLih will be chipped, buried, or
otherwise dispased of, but will iizat be left on-site, Staff states tktat it belaeves ftt
Buckeye's solid vmste disposW piarfls wiU comply vvith solid waste €ifspo W requirements
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:in Chapter 3734, Revised Code, and the rules and laws adopted under that daalater. (Staff
p'x. 2 at 33.)

4. Aviation

a. 5taff

Two airports are located, withdn the footprint of the proposed facWty, Grimes P€elcl,
a public use muralcepal airport, maintains two eetive runways. Weller AzrpaTt, a privately
owned, public use airport, maintains a single active runway. Staff states that it contacted
the Ohlo Department of Trwisporkatiori, Office of Aviation ^O'DOT-C9Aj during its review
of Bu&eye's application to assm the potential impact of the construction of the proposed
facility. ODOT-OA recoarn-tend.ed disapproval of 11 of the proposed turbines due to the
proposed turbines penetration into protected airspace from the runway centex°line of both
airports. C?DC'] -OA natified. Buckeye that it was recommending disappxcyval of those 11
haa'banes on April Z?', 2U49. (Staff p;c. 2 at 34-35,)

In accordance with. Federal Avaad:m .Fidaiinistratlmn (FAA) rules, Buckeye filed a
FAA Form 7460b1 Notice of Proposed Construction or Alteratiora. According to staff, any
strudure that the FAA deems to be dangerous to air travel and/or that it deems would
have an adverse physical or electromagnetic interference effect upon aaavigable airspace or
air navigation facilities will receive a presa9.med, hazard designation. Staff zadditaona)1y
states that a presumed haza:rd, desagrtation is effectively a disapproval of a structure's
comtructiorao On September 1, 2009, the FAA published the smults of its aeronautical
studies concerning the proposed facility, giving 38 turbines the designation of presumed
hazard. The 11 turbines identified as problematic by ODOT-OA are arcrJuded within the
38 th-at were noticed as presumed hazards by the FAA. (5-taff Ex. 2 at 34-35.)

According to staff, FAA disapproval does not bar construction; however, if a
disapprovel structure is bqjflt, the pA4. wall, require adjustrnents at any affected airport.
Such adjustments may include raising an airport's miaiiaaeum descent altitude (lOrMA). The
MDA is the lowest altitude to which descent is authorized an final approach during a
nonprecision ansUumertt landing. Zs-astrxmeret flight rule (1FR) land'are^s are conducted at
an airport during times of low visibil.it'y or if inclement weather prohibits a pilot from
ma.le^^ a visual flight rule (VFR) landing. PQdditic ►xaliy, some pilots never obtain IFR
ratings aaid always fly using VFR. Raising an airport'^ MDA creates a steeper glide
slope/angle at vvhsch a plane must land in poor weather conditions, AdditionaLCy, raising
an airport's MDA can reduce the arnotixnt of air traffic an airport receives relative to the
amount of time the airport is under IFR condltacris, (Staff Ex, 2 at 34-35.)

Staff explains that, at the time the Staff Report was issued, pending resolution of the
issues presented in the initial FAA study, the FAA had determined that the 38 turbines
thg had received a deterraai:natJon of presumed hazard.. should not be cors.s trtacted as
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prc+posed. .blowever, staff pravided in the SWf Report that Buckeye csatdd sfflf employ an
engineer to resurvey the disapproved turbine sites and present tb.cae re$urveys to the FAA
an order to atterrapt to asbtafrs. reversal of the hazard d.etemiimt.aon (Staff Ex. 2 at 34-35;
Urbana Ex, 5 at 1-3.) Staff recommends a condition that turbines that do not satisfy the
FAA's requirements should not be coa-istructed (Staff Ex. 2 at 64).

b. ^_̂_.eke

Buckeye witw$s Thaddeus $ays; a comultant hired by Buckeye to evaluate the
compliance of the proposed facility %itb the FAA regulations, testi£ed that, on November
8, 2009, the f;'Ae4. amended its findings and determined that, of the 38 turbines origimlly
given a designation of pxesceined, hazard, 22 were not ^^zard.s (Tr. at 38.1 384m Buckeye Ex
25). According to the witness, in deterzrsft-tirtg that 22 of the orif;i:xul 38 turbines presumed
as hazards were not hazards, the FAA correctly reapplied the criteria for the VOR Alpha
arcissed approach. The VOR Alpba approash is a cirdzng approach t^ the airport, in vvb.ach
the pilot approacb.es the airport from a bearing of 130 degrees to tbe northwest aaad can
carde to land on either runway (Buckeye Ex. 5 at 3). Therefore, 16 turbkm are stali
presumed hazards to aa%ation. Of the remaining 16 turbines that are sail paesanxnecl
hazards, seven are considered hazards to Grimes Fiel.cL and nine are considered hazards at
Welter Airport. (Tr, at 41&419,) With respect to turbines ttat have reoeived FAA
determinations of rEo hazard, Buckeye witness Ba-yra testified that those turbines wsauld. not
have any effect on flight operations at Cra.mes faael.d or Weller Airport (Buckeye Ex. 5 at 9).

With respect to the Urbana's paatmts.al expansimx3, plans akeady in plaoe for Grames
Field, Buckeye witness Brys teitafied t3at, under the proposed plan, the runway would be
lengthened 600 feet. However, tkais expansion would not change the current landing
category. Moreover, Mr. Brys stated that the FAA is required to consider any future
expansion plans that Grimes Field wmld have on file with the FAA. Therefore, in
rendering the findings of faazard or no la.za.rd, the FAA woaald have canWdered any future
pl,ass on record, aLnd Mr. Brys stated that he did not believe construction of the proposed
facility woul.d affect the future expaabsion of Grimes Field. (Buckeye Ex. 5at 8.)

C. Llrbaxsa and the Cctty

LTrkaana asserts that the FAA deterrxabtatxssns may ncst be sufficient tsa fsRy protect
Grime,s Field, In support of its assertfoxa,, Urbana argraes that construction of any of the
proposed turbines will lessen sfety araexald, Grimes Field, may lfniit the number of aircraft
choosing to fly into Grimes Field, and may cause certain yearly events that occur at Crir€es
f+ield to be ca.n.ee1ed or changed. (Urbana Br. at 2-5). The County also stavsfts the
imp®gtarace of the airport to future local business gmwth (County Br. at 10).

Urbana witness, -NarEp Vitale, testified that even with the FAA determination of no
Iaza-rd, the turbanes located around Grimes Field would stali present ad.sdifaor.al issues,

35



£18-666-Ef.-BGN -32-

irccluding a potential abstac2e sbavid a pilot overshoot the runway. Moreover, ^&. Vitale
states that tra. VFR conditions, pilots are trained to be at pattern altitude, approximately 800
feet above ground, within fCS3aa° to five anitesof the arWrt; in order tobe able to "sm and
avoid" other aircraft in the pattexrE, as there is no control tower. Aocarding to iairo Vitale,
flying at this altitude makes it easier to see and identify other aircraft. However, when
flying around turbines in Ber;ton,lre.diana, at a similar distance above the turbines, Mr.
Vatale reported experiencing a feeling of dizzitiess, due to the unique nature of the
turbines, and believes that flying at such an altitude above the proposed project would be
u.rdsde. (Urbana tux. 2 at 1-5; Tr. at 1536-1537) Additionally, Mr. Vitale states that, because
of the unique nature of the turbines and the inability to illuminate the blades, flying at
night becomes increasingly difficult as pilots have to avoid an urdat blade, which irt^^mes
the necessary altitude and, when plac-ed too dose to an airport, forces pilots to increase the
descent rate into the airport (Tr. at 1537^

Mr. Vitz^e also testa.fied that a number of experimental aircraft fly in and out of
Grirrae-s Field and, these aircraft may not have any type of radio or navigation equipmerat.
Therefore, their only method of safe navigation around the airport is the "see and avoid"
method, at pattern altitude, which could be complicated by the desire to fly at a higher
altitude due to the presence of turbtxees, W. Vatale testified that the turbines may have
different impacts on pilots based on the type of aircraft they fly, and also based €sxa their
individual trairtiaxg. IFR pilots are trained to fly in the clouds, VFR pilots are ncxt and,
therefore, fly below cloud cover and, potentaily, closer to the moving turbines, (Tr. at
1535-1539.) ttic.bard. Rademacher, a VFR rated pilot, testifyirtg on behalf of Uxbam, also
testified to the importance of being in patterxa.al.titude within five miles of apfsroac.iing an
airport to land. According to Mr. Radmwckier, wften a pfltat is a,pprcaacfdng an airport
without acoratrol tower, being in pattem altitude allows for pilots to visually rerooze
each other. Once in pattem altitude, Mr. Rademacher asserts that a pilot would not be too
far above the tips of the turbine blades, for twbines located within the five-make radius of
the azrgaort and that thds would likely be an unsafe distance. (Tr. at 1695.)

Adetflticaxs^l. testamony established the presence of a number of yeaxly events
occurring at Grazcres Field. Urbana witness Vitale testtfied that some of the various events
held at Grirrtes Field, including the Md East Regional Fly fn qvfMZM, requires pilots to be
at pattem altitude, at a distance of 4.5 niiies from the airport. 'i°fcas event aLso tgrclud.es
other aviation-related activities, including passmger rides d:eparting from, and flying
around, Grimes Field, wYeich mmw in the four- to ten-nii3.e area surrounding the airport.
The MEM event involves a large number of aircraft converging on Grimes Field in a
short span of time. Nft. Vitale also stated that Grimes Field hosts an Amual Hot Air
B,allcacn Festival, vvherebot air ba€sons fly around the aizport, Mr. Vitale believes that
a°onstrucHon of the proposed faciBity x^ould. Ecely require the cansel3atton of the balloon
festival and cause the MERFI to be moved. (Urbana Ex. 2. at 3-4.) frt sum, Mr. Vitale
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concPudes that afive-mife buffer zone around the airport would be necessary to protect the
participants of these events (T'r. at 1543).

Urbana vfitness John Holland, asserts that the construction of the proposed facffity
will create a potential hazard for Care Flight operations vAfliin the area, Care Flight, an
ernergencgr response team that operates out of Champaign County, fies directly ftom
Grimes Field to the scene of an asddent or health emergency. However, Mr. Holland
testified that, if the proposed facility was constructed, pilots would have to be ndndfu1 of
the tua-biites and go around any turbine field, which could increase the amount of time it
would take the emergency response team to reach the scene of an accident. (1'r: at 2151-
2153.) Mr. I-foiland testified that construction of the proposed facility would also rendt in
the requirement that any patients to be picked up must be moved a safe distarv.^ away
from the turbines, so that Care Flight could safety land (Tr. at 2185).

d. Eaa Res onses

With respect to ara.itigating the effects of the proposed facylity on the akWa-ts it.
Champaign County, Buckeye witness Brys tesdfied thaf a 1ocTflzer cov.ald be iatsWled at
Grimes Field, tnrhich v,rorAd help mitigate the effects of -ttte turbines. However, W. Brys
testified that instafl.ati®n of a 1osaYizer would require the consent of the city of Urbma. (Tr.
at 439-M.) With respect to the potential of axastaMng a lccalfzer at Grimes Field, Urbana
witness Vitafle responded that ^^ocalizer esentia.@ly emits a beam, wfs.ich pilots then follow
to land. However, a localizer would cartly assist IFR pilots, vaNch according to A& Vi.we,
is Qrdy 15 to 20 percent cafthe pilots that utilize Grimes Field (Tr. at 1,541). Urbana witness
Marc SkiRn-tan testified tlat a]cscalizer would be of no berwfit tiz VFR piflgto (Tr. at 1647).
Specifically, Richard Rademacher testified that, as aVFR-rsnly rated pilot, he flies under
the "see and avoid" effissd and tries to stay clear of clouds. According to fsrir.
Rademacher, a localizer wc>Wd be of no benefit to hiaxi. (T'r. at 1692.)

Buckeye witness Brys also testified +tt3.at the effects of the turbines onWe11a Airport
coLdd be rninin-dxed and the FAA deterninataors of hazard could be removed through
prs'vatizatmcan of the airport. According to &&. Brys, i:# the airport was pri.vattzed, the
proposed turbines near the airport eot&d be built end it would be up to a pilot flying into
Weller to see and avoid any potential hazards. (Tr. at 447.) LTrk«ana w.itrwss Vitale
responded that privatizing Weller Airport would remove any FAA protectitaas it receives
as a private airport and also that, as a private airport, ritizem would have to get special
approval to fly #at and out of the airport (Tr. at 1540).

5. Ipard fnWysis and Cunduksan

Staff reconunends that the Board find that the proposed facility, with the
recommended conditiom, will comply with the requirements spedf°ied in Section
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49(A6.10(a4,.){5), Revised Code. (Staff Ex< 2 at 56.) No intervenor raised any cccrwerrs
reWdirag this criterion s..a it relates to air, water, and solid waste.

With respect to aviation, tbe Board finds that this project wi11 not substantially
interfere with aviation raea-r the propcased project area, provided the 16 turbines deemed
potenftl hazards to avaaticsn rE®t be constructed as proposed. The Beaard, relies on the
findings of both the OD?Tyt?A and the FAA, which deter^axed that those 16 turbines
pose a potential hazard to a-viataorL The Board is not convinced that the irastallatissn of a
localizer at Grimes Field and the privatization of VVefler Airport woadd be suffacaerLt to
n-dtigate the PAAgs finding that there would be a potential hazard to a^atiaan. Therefore,
the Board finds that Turbines 19, 24, 26, 29, 30, 34, 38. 46, 48, 50, 57, 58, 60, 61, 62, and 63
staaU raot be constructed as px+opDsed. Accordingly the Board finds that the proposed
facility, as di,scsassed in this paragraph, complies with the reqtdrements spesified in Section
4906.10(A)(5), ReAsed Code, provided the certificate issued includes staff's
recommendations so forth in the Staff Report and modified in the Conrlus'sazrE and.
Conditions Section of tMs op4xeon, order, and certificate.

F. PubliC IntgMt Converdence . are ecessa - Sgg^fion 4 .1 A b Reri^
goAe

^.. ^terrt^ati^a^ ^n^r^ 1's^a^alia^ t^d^ds

Buckeye explains that, while the electridty generated by the proposed faeility will
be available within the PJM regional transmLqsamn systern, Buckeye expects that the
electricity generated watt be sold to C.7tdo electric utilities to assist the utilities with the
requirement to meet the Alternative Energy Portfolio Standards (:A.FT'S) of SubststE.g#e
Senate Bill 221, Section 4928.64, Revised Code. This section of the Revised Code requires
each Ofi-do electric utility to fsroeu;re or generate .25 percent of its usage from renewable
energy resources begkraiaa.g in 2OG9 and increasing annually to 12.5 percent of its usage by
2025. (Buckeye Ex. 1 at 20; Buckeye Ex. 4 at 4.)

The Staff Report acknowledges that AEPS zequares that a portion of the ^ctricity
sold to retail customers in Ohi.o come frmrxa renewable and advanced energy resources
beginr^ng in 2009. Pursuant to Section 4928.01(A)(35), Revised Code, renewable energy
resources spedfasally indude wind energy. For thafi reason, staff cancludes tfea.t it is likely
that the proposed fadlxty could contribute to Ofiica`s electric utilities' requirement to obtain
renewable energy resources under Section 4928.64, Revised Code. (Staff Ex. 2 at 37.)

The Board recognizes that Section 4928.64, tZevised Code, requires Ohio's electric
i.atii#ties to procure at least 50 percent of the renewable energy requirement £rorn resources
located within the state of Ohio. For this reason the Board re^oFizes that an electric
utility may hAfalf a portion of its AEFS requirements by entering into an electric supply
contract with tI-e owner of a wind facility, like the proposed project. The Board believes
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tlat this potential benefit of the project lends support to afind"arag that the proposed
project is in the public interest, convenience, and necessity as required by Section
4906.1.0(.t^X6), Revised Code.

2. tt^g__cks

a. Dkcke,^e J!Kgggsal

Buckeye states that propased turbines are sited with sebaslcs from aesad.entW
structures s.nd property lines consistent with RWe 490&17-WQl)(c)(i;) and (ii), ^'].A.C.,
whirh provides, in pertinent part, as follows:

(i) °fhe distance from swi.nd turbine base to the pr€sp"
line of the wind faa°ega property s}aaJ.l be at least me atud
ane-tentka t.iznes the tota131:eig:hi.t of the turbine struchire
as meaawed from its tower's base (exduding the
subsurface foundation) to the tip of its highest lal$de.

(ii) The wind turbine shall be at least seven hundred fifty
feet in horizontal distance from the tap of the turbine's
nearest blade at nin-ety degrees to the exterior of the
nearest habitable residential struchve, if any, located on
adjacent property at the time of the eertaficeflcn
application.

In the presint case, the reqexirearaentr, of Rule 4906-17-08(C)(1)(cXi) and (h), 0.A.C,,
translate to a required settaa& of at least 541 feet from nonparticipating pro.p" lines, and
914 feet from residential strt.tcttzres. (Buckeye Ex. 1 at 169.) However, Union Township
has its own wirt.d ordinance w1cich xequires setbacks ftrrn pxopft-ty ltrtes of 1.2 tlmes the
total height of the turbine, in tl-ds case 590 feet. Moreover, the LJraim Township ordinance
requires setbacks of 1,000 feet from residential structures. (Buckeye Ex.1 at Ex. S.)

Buckeye states that, as proposed, the distance frorax each turbine to the nearest
residential structure ranges from 873 to 4,503 feet, averaging 2,059. Only one turbine is
currently sited within the 914 foot setback from a resgderace. Turbine 70 is ca:axmtly sited
approximately 873 feet from a residencce. However, Buckeye represents that it intffd.s to
remedy the situation, and that Twbine 70 wffl not be constucted tanle&s an appropriate
waiver is executed or the 914 foot reqaaixearaeret is met. (Buckeye F.xc.1 at 168o)

b. ^t^ff

Staff asserts that two turbines in the proposed facility do not satisfy the rrdraimun
5etback requirements: 7'ua°ts9rae 70 and Turbine 57. According to staff, Turbine 57 is not
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scafllcaentiy setback from a nonparticipating residence, However, staff states tlat there
appears to be sufficient space on the hosting parcel to acconuaodate the slight adjustrsaent
to the turbine location that would be ^ecessmy to meet the n-dndmr,zm setback requirement.
(. s̀taf'f ^.̀.sc. 2 at 3$.)

C, 24a

I7Nu aseezts that the mix-dmam larescIDed setbaslcs contained in Ride 4906«^17-
08(C)(1)(c), ®.A.C. are irmuff3cient. Specifically, UNCr' argues that the proposed setbacks
under Ohio law are arbitrary, taresmsonable, and contrary to the health, safety, and well-
being of the host cortmuaaaties. (UNCJ Br. at 86.) In support of its assertion ftt the
propczsed, setbacks are uxmfe, UNU relies on the Nordex naiao-sittmg guide ffiat suggests
tl}at turbines be sited at least 500 meters (approximately 1640 feet) from residewes, so as
not to disturb residents with noise and sbadow flicker ('€3NTI Ex. 12), FTN7 also cites to
other manufacturer g.ai,d.es that recommend greater setbacks than those zr,atdated by Rule
4906-17d38(C)(1)(c), O.A.C. (Y.TNIJ Ex,13, UNU Ex.14).

Buckeye argues that the record does not reflect ^need for setbacks beyond those
delineated in Rule 4906017-MC)(2)(c), O.A.C. (Buckeye Br. at 29), SpecfflcalIy, Buckeye
ssserts that UNU's con.cems have already been squarely addressed and rejected by the
Ohio General Assembly. In addition, Buckeye asserts that IJNL1 failed to prove and has
put forth no credible evidence to establish, in this mse, that the Rule 49061:7-08(C)(1)(c),
O.A.C., requirements are insufffic.ient, Furthermore, Buckeye points oazt that the proposed
facility goes beyond the msr3axaum required setbacks, as the average setback for the
prqposed facility is over 2,€100 feet. (Buckeye Reply Br, at 78-81.)

d. a^a^^^

U-NU also argues that the setbacks, as cuiTeaatly proposed, wtll impair the ability of
laradownea°s to utilim their property to its highest and best use. A,:ccoxding to UN€.,1, this
problexn is compounded by the measurement of setbacks from residences, as opposed to
property lines. Specifically, LI.I»U cites the testiznorty of 1TtRTU witness Sandra k^cKew,
which established that Union Township is zeaxied. R-1 and U-1, which allows for the
residential development of one housing unit per two acres. (£3P^,"t7 Br. at 79; UNU Ex. 19A
at 10.) Therefore, smordirEg to the witness, there may be development issues with respect
to larger parcels where setbacks aTe measr.a^..̂ d, from the property line, with previously
developable land rendered unsuitable for development (i.TNU Ex. 19A at 10;1.TM Ex. 66
at 89-90). tiased ort the potential tl-at future d.€veiopmerLt of adjamxat parcels may be
impiFdrecl, UNU argues that setbacks should be measured from property lines, not
residences, Moreover, UNU proposes requiring wind developers to procure a wind
conservation easement from each affected raonparticipatzng property owner. (UNU Br. at
82; 1JN-€.3 Ex. 66 a41€31-102.)
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UTdLT also argues that approval of Buckeye's application could resa,d.t in an
uncomfiiEaatiaxnal taking, both by limiting development on adjacent ncmpa.xticipat.in.g
parcels and by interfering with the wind-dcvclopuient rights of 3andownezs of
nonpartIcipating parceis. With respect to the potential development of adjaoaat
nonpa-ticapatixag parcels of la.td, UNU argues that development would be limited by the
siting of turbines with ordy^ ^property line st'bac1c of less than 914 feet,'b^use any new
residences would be required to be located a sufffa.cient distance fa°om the property hne to
accommodate the required setback, (LTN[7Br. at 83-84e)

Regarding UNU's assertion pertaining to the development of adjacent
nonpartieipatirtg parcels, staff notes that this argument assumes that fftm development
cannot occur a^"stb.out meeting the xniadaxaum setback requi.remmts contained in Rule 4906.
i:7-Q^(Q1)(c), O.A.C. To the contrary, staff state-9 that nothing contained in Section
4906.20, Revised Code, of Rule 4906--17-W, C3.A,C,, prohibit an adjacent landowner from
developing on their parcels. (Staff Reply Br. at 10-31.) In addition Buckeye points out tfaat
Section 4906.20, Revised Code, specifically applies to structures in. existence "eak the time of
the certificate application," not any future structure to be cor.;.gtx°taa:ted (13uckeye Reply t3r,
at 68).

With regard to the wind develofaxnent rights of aA adjacent nonparticipating parce,
UNIJ argues that siting a turbine on one parcel may interfere with such rights because
turbines need to be spaced four to five rotor d"amneteas apart in order to minimize wind
loss to other turbines (C3NTU Br. at 85).

In resporase to UNt.i`s concerra., the Board notes that, in the present case, we are to
consider the application before us and not hypothetical future applications that may or
may not be filed in the hiwrc by EverPower, or any other developer. Therefore, the Board
,will only consider the appropriateness of the siting of these tarrbi-nes, as described in the
application before us.

e. Pc^verty Val

In preparirig the application, Bur-keye engaged Saratoga Associates (Saratoga), who
opined that, based on current information, it is difficult to reach a definitive
understanding of the impact of wind facilities on property values. The report by Saratoga
cites a study by Poletti and Associates (Poletti Study), which examined propeV sales in
Minois and Wisconsin for both residential and farmland properties i-n an area slrse to a
wind facifity. The study involved a comparison of properties located near a wind farm
with ^^xnilas properties tltat were not in fsroxim.itv to a wind farm. The Poletti Study
conduded that there was no difference in property values based on ,proxirpity to the wi..^d
farm. (Buckeye Ex. 1, Ex. R at 93-94.)

---------------
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f$uckeye also cites an additional study out of Bard CoR^^^ (Bard Study) which
€onsfuded that therc- was no difference in property values on homes within a crne-n-ffle or
five-mile radius of an operating wind farra. The Bard Study further suggested the
paymmts to the community ba8anced any adverse impacts that the turbines csoWd have
had on the coareraa.unity. (Buckeye Ex, 1, Ex. ^.t at 93-94.)

In conhvst, UNU raises concems about the potential effect of anapprasptiate
setbacks on property values and gotexttW property use. U.Nt:T asserts that, aaithough
induded hi the application, none of Buckeye's assertions with respect to property value
impacts wem supported by tesiimony. LTNt1 rnaintaim that, imtead., it presented
significant evidence on the potential adverse effects on property values faasxs, the paopwd
fasll,ity, (UNU Br. at 70-71.) Thomas Sherick, a real estate appraiser, teerffxed on behalf of
T1NU stating that construction of the proposed facihty would result in a marked decrease
in the value of properties -waffiast the prood ozea (LJNU Ex, 22A at 15). In support of his
awerti.ons, Mr. Sherick states that his paired-sale analysis, comparing the sales prices of
simi3ax properties, showed that the potential crxistrwxetfcsn of the fsrcposed faaty has had
a negative i.ars:pact on resitieAti^ real estate sales in the proposed project area (CfNTU Ex.
22A at 12). Mr. S1%e-ra^ concluded that the construction of the proposed facility would
rests.l.t in a reducdon of the value of vacant land in the project area by at least 6.5 peTcen4
and the value of parcels for development by as much as 50 percent (UNU Ex. 22A at 15).

In addition to his own findings, L7N'U"s witness Sherick cites the 20€19 Wand. Turbine
Impact Study by Appraisal Group One of Calumet County, Wisconsin (Appraisal Group
Study), as a statisttcally srsux3d study that shows the negative impact of wind turbine
corastriacti^ on property values. The Appraisal Group SWdy er,axrdned two separate
wind farms and found that, at one farm, the value of laad decreased between 19 and 74
percent, with an average value decrease of 40 percent. At the second wind farm, land
values were found to have decreased between 12 and 47 percent, watb. ^average decrease
of 30 percent. The witness noted that an ad,diticsnal study site yielded i.ztcoxacluss.ve results.
(UNU Exo 22A at 9; UNLl' Ex. 25 at 36,42.) Mr. Sherick relies on several add:atiorW studies,
fncludia-tg one that concludes that view loss due to wind turbines is analogous to view loss
as created by the proximity to [ransn-dwia.re lines, which often results in a Ices of value of
between 17 and 20 percent (UNU Ex. 22A at 10: UNU Eac. 26 at 8-10). Finally, a study from
the Gardner Appraisal Group (Gardner) found that the impact of wind turbines varied
bawd on pa°oadmity to property, with an average deaease in value ranging from 25 to 37
percent for property that contains wind turbines to properties within 1.8 miles of a %=anrl
turbine (UNU Ex. 22-A at 10).

1%.ltemata:vely, witness Sherick criticized the Bard Study as fundamentally flawed
due to a failure to ^cemmt for changes in the real estate market during the period of the
survey. Mr. Shencs, additi.onafly xefermsed criticisms of the Pasletfi Study as being

42



--------- „^^

08-666-Ei.-BGN m39

statistically flawed due to an inadequate sample size and sampling bias, ([.TNCJ Ex. 22A at
6-7; UNU I:x. 23 at 12-15.}

1J1*IIJ proposes that a condition be included in any certlf+lcate issuecl that would
require Buckeye to offer nonparticipating landowners price protection in the fonn of a
property value protection agreeanent for any hurrtes within three-quarters of a mile of any
turbine, In addition, UNU would prefer tlmt this condition obligate EverF'ower to
compensate eligible property owners shssgald thev be unable to sell their property for a fair
market value. UNU argues that requiring wind derelopers to niitigate property toss is not
unheard of in the industry. (UNU Br. at 78-79; LPN-U E:c. 41 at 5.7.2.2..)

In addressing UNU's coaacems, Bear-keye relies on the report by Saratoga, stating
that the l'sterafiure addressing the effect of txtilxty-smle wind f^s on property values is
uncertain at best. Moreover, Buckeye asserts that the 1'olette Study considered over 150
sales tpansacti.om of both xesidesatial and commercial properties within an area close to a
wind €arrn and comparable properdes in a controlled area, and found that development
was flourishing near the 63-turbane wisa:d farm in Manois. (Buckeye Reply Ur. at 46;
Buc-keye Ex. 1, Ex. l.i at 93-94.)

Buckeye also criticized UNU's witness Sherack's o'bserrata®ris stating that the
observations are based on taininW information, because there are not currently any
tuabines in Champaign Co", which would allow for a true comparison of sales data
based on proximity to wind turbines (Tr. at 1322). Buckeye notes that Mr. 5heaick.`s
observations were based on a single interaction, with a single real estate professional In
Champaign County, and not on any wide sample of opinaoax. Ln addition, Buckeye asserb
that, because a significant part of Mr> Sherick's testimony was based on an analogy to high
voltage tramsnissiun lines, it is faulty, as there is tio real measure available as to the
strength of that coanparison, (Buckeye Reply Br. at 48-49; Tr. at 1274, 1276.)

Buckeye also relies on the testimony of its witness, Jud Barce, who stated that, in
Benton, Indiana, property with or without a turbine, af; we11 as property with or without
an option for a turbine has seen an increase in its value (Buckeye Ex. 27 at 5, Tr. at 2417^
Mx, Barce also recalled an appraisal for a residence that was not ®ft a farm that did not
appear to have been negatively affected by the proxin-dty of turbines (Tr. at 2431-2432).

LTN^ challenges the relevance of Buckeye's witness Barce's testimony, stafing tiat
Benton County, Indiana is dissimilar to Champaign County, L71ato in terms of population
dea-tsity and growth (UNU Reply Br. at 40). UNU points out that Mr. Barm testijged that
non-farm residential housing is la'ara.ited and ir3, his words "sparse," that there are very few
residential dc-relasprn.ezs:ts in rural Beztiozs. County, Indiana, and that residential
populations in that area a-re mostly liaraitel: to the tcsyms. (Tr. at 2431, 2447.) LTN[J abcr
argues that the composition of residents, in tex°ris of participation in the projects, is vastly

- --------------------- -
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differen.t, with, aocordixg to 2e>tr. Barce, over 90 percent of the Benton County residents
participating as leaseholders (UNU Reply Bn at 40; Tr. at 2449).

Board Anaiy^

Based on our review of the record and the arguments raised by the parties, and in
keeping with the statutory requiseza-tests set forth in Chapter 4906, Revised Code, the
Bmd ccaa^clud€s that the setbacks for the prcaposed facility are adequate, 'fhe Board
be&%eves that, as the record reflects, the mirdmum setback proposed in the application will
address the safety concerexs mentioned by UNU. In addition, the Board finds that nothing
in Chapter 4906, Revised Code, prohibtts adjacent landowners from devedopirLg their
prop" regardless of the presence of wind turbines on adjacent p^^perty. Moreover, the
Board notes that Chapter 4906, Revised. Code, and Rule 4906-17°08, O.A.C., which also
provides for wind farm setbacks, does not prohibit the construction of residences within
the proposed setback, after a wind ffim has already been cortstructed. Finally, with
reprd to the concern pertairdng to the property value of the affected area, the Board
acknowledges that various studies have shown that similar prpjects in other 1acatiom have
not aff€ded property values in those areas. Iliffefore, the Board finds that the pxop€ased
setbacks adhere to the requirements so forth in the statate and support a findgn.g that the
proposed project is in the public interest, convenience, and necessity, provided, that
Buckeye addresses staff's concerns regarding Turbines 70 and 57,

3. .A.eq&^

Each wind turbine will consist of three major compc3rt.entr, the tower, the nacelle,
and the rotor. The tower height, or hub height wi13. be up to 328 feet. The nacelle sits at
t.f►e top of the tower and the rotor hub is mounted on the front of the nacelle. The rotor
da`aaaaoter will be up to 328 fw; therefore, the total turbine height sfitl be up to 492 feet.
The towers "l be painted an off-white color to increase ^ .̀^i.bility to aircraft snd decrease
visibility from ground vantage points. (Buckeye Ex. 1 at 47-4$.)

Staff reports that ani^wave and cummursicataon towers were already located
within the area. The preexisting towers are zeadfly noticeable in conteast to the
surrounding agricultural Tandscape. Visibility in the project area is reported to be 10
"1es; however, staff reports that this value can be exceeded if the observer is elevated
above an object or if the object is elevated from the observer and surrounding landscape.
(Staff Ex. 2 at 38--39)

Staff notes that Buckeye concPu.ded an arualysis of the project wwbilaty to identify
locations within the proposed project area where the turbines could be visible fa-caxax
ground-level vantage points. Staff states that the applicant's armlysis illustrated both a
worst-case daytime visibility and the nighttixne visibility of the turbines, over a f^ve-n^tiIe
study area. The worst-case anWysis showed that the proposed pxoyect could potentaally be
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visible within 95.5 percent of the five-mile study area. The atalysis fiarther noted that this
worst-case sc.enariv indicates where any portion of any turbine could be seen without
cors.sidering the screening effects of exWtixtg vegetation and stauchares. Accoxdi^ to staff,
the applicant's analysis reflected that approximately 15 percent of the Cxve-arfle stta.dy area
has the potential for views that include less t$m 19 turbines. In evaluating potential
nighttime visibility, the analysis showed that 92.7 percent of the five-mile study area was
found to have xdghtti-rne visibility. Furthermore, staff points out that the analysis showed
tha:t, when the 40-foot v"atioza screen was introduced, visibility values decreased to 8446
peTcent for the worst-case analysis. (Staff Ex. 2 at 39-40.)

In adciikiora to the wind turbines, approximately 40 miles of 34.5 kV overhead
coilection systexns, may be installed to support the prrsjeces energy generation. Staff
reports that Buckeye believes these lines would be a combination of over build and new
construction, which would generally parallel public roads untd they reach the appropriate
substation. Staff expects ffiat the visual impacts of these lanes will be mirta.maf where the
lirtes can be coordinated with existing lines. (Staff Ec, 2 at 40.)

Staff explains that a newly constructed substation wi11 be located on private land
near the intersection of Pisgah Road and Route 56 in the town. of Union, adjacent to the
Givem to M^.^hani.cshurr•g sechon of the LJxbana-1^echanicshurgWDarbyr 138 kV
transmission line, The substation will occupy 1,75 acres and ^^ be enclosed by a chain
lirtk fence to be accessed by a gravel accew road. (Staff Ex. 2 at 40.)

UCC asserts that comtraectiox3. of the proposed facility -,AiI! have an advem aesthetic
irnpact on its faeilsty. Spec:afica11y,1J^C asserft that any visibility of the turbines will be a
major distraction to golfers on its coum, and that the constant movement of drue turbines
s,rifl create an add.itioa-ml distraction to golfers. (UCC Br. at 9-10.) UNU presented the
testimony of Julia Johnson, who stated concerra over the ixadtstrializat$on of the
corxaan.uxzity by the constant visual presence of the turbines (LWCT Ec.1A at 14),

Whila the Board recognizes that construction of the proposed facility would alter
the character of the proposed project axmr the Board does not believe the iaxtpact to be so
negative as to make the construction of this facility contrary to the public interest,
convenience, or necessity. Accordingly, the Board ccancBudes that the overall. benefit of khts
project outweighs any negative aesth^c conser^uences that may result from the
construction of the proposed facility.

4. Blade Shear

Buckeye states that blade shear raccms when a rotor blade drops or is thrown from
the namUe. Buckeye offers that, although these occurrences are extremely rare, they can
be dangerous. However, Buckeye points out that no member of the public has ever been
injuxed as a resaalt of wind turbine blade shear. (Buckeye Ex. 1 at 105.)
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Buckeye reports that past fzistarrces of turbine collapse or blade tt^ow have
generally been the result of design defects, poor maintenance, control system malf9agtcttcare,
or lightxasrag strike. According to Buckeye, evidence suggests that the most common cause
of blade failure is huniaa^ error in interfacing with control systems; however, Buckeye
asserts Liat the chance of such a faalure has been reduced by a xaana;a€s4:tumr reduction of
human adjustments that can occur in the field. (Buckeye Ex,1 at 107,)

In support of the current application, Buckeye asserts that modern utility-scale
turbines are certified according to intemational enginming steRdards, including ratings
for withstanding Yaurncane-strerao winds. The engineering standards of tke turbines
under comaderatamn for the proposed facal%ty are of the highest level and, according to
Buckeye, meet all federal, state, and local codes, and possess state-of-the-art braking
systems, pitch controls, senwrs, and speed control& Turbines proposed for the current
facility wiU be equipped with two snclepende.tat braking systen-is tbat aBeaw the rotor to be
manually b.a.lted,, and these turbtik-s will automaticaflv shutdown at wi-nd speeds over the
nmufactmers threshold. Moc^vm Buckeye asserts that the turbaxaes under
cortsaderaticsn for the proposed facility will cease operation if significant vibratiom or rotor
blade stress is sensed by the moreitoxing systerns, Buckeye argues that afl of tta.esee
technological improvements reduce the risk of catastrophic tower collapse or blade shear.
(Bur-keye Ex, 3, at 107,)

To rs-dtigate the risk of blade shear, staff xeconemends acond'atB.on that requires
Buckeye to provide a formula that supports its consultant's calculations that a blade can be
thmvn up to a distance of 500 feet. Staff believes that thas !^ aflow for appropriate
mea.sum to be taken to araatigate the aissk of blade shear, (Staff Bro at 20; Staff Ex. 2 at 63.)

LTNTJ asserts that there is insufficient information in the record to asseare that the
sebacks^ as currently configiued, are sufficient to protect agaimt blade sheax°. Specef'scauy9
T,JN'[T asserts that staff has not received sufficient information from Buckeye to calculate
the potential maximum distance for blade throw, making reliance on the statutory
mh-daxezm faulty. (L.TNU Reply Br. at 32.) 'td'W does not believe consideration of this
h-darmat:ioaa should be deferred until after the imance of a certificate and recommends
that the Board reopen the evad.entiaxy hearing to fu.rther consider the issue ({,il'+IU Reply €#r.
at 34).

The Board recognizes that blade shear is an important issue and believes that staf's
recommendation that Buckeye be rec€xai.red to provide a feaxnula that supports the
ccarasUltara.t's calculations that ablad^ can be thrown up to a distance of 500 feet is
appropriate and responsive to UNLJ's concerns. moreover, the &wd notes that Buckeye
has sxaffidera.t1y demomtrated that the setbacks, as currently configured, when con-ibzned
with advances in wind ta.ar'bir.e technology, are shffident to protect residents from any risk
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€af blade shesx. With staff's condition in place, the Board finds that the risk of blade ftow
has been adequately addrmed, and is not so hkely that it rendexs the proposed project
coretraq to the public interest.

5. Ice M. uv

Ice throw is the plieaacamenon where aocumulated ice on the wind turbine blades
separates f-rcam the bladc, and, faUs or is thrown from the blade. According to tle applicAnt,
under certain weather condlticazts, ice builds up on the rotor blades, slowing the r.otati.ozAl
speed, and potentially creating an imbalance in the weights of the blades. Buckeye
explains that 5a^r-h an imbalance can be sensed by the turbine's computer controls and
would typicaffy result in the turbine being shut down until the ice ar}.elts. (Buckeye Ex. I at
105.)

Buckeye asserts that field oJservatiom and studies of ice shedding indicate that
most ice shedding occurs.as air temperatures rise and the ice on the rotor blades begins to
thaw, leading to a tendency for ice to drop off axad fall near the base of the turbine.
Occasionally, ice can be thrown when it begins to melt and the blades begin to rotate
again. However, Buckeye ssserts that there have been no reported is^uxl.es caused by ice
tkaxow, (Buckeye E*c.1 at 105.)

Staff states that it reviewed Buckeye's assertions and found tb.em to be reasonable.
Moreover, staff believes that any potential for ice throev would occw well witwn the
reconuxxended setbacks. However, to anini.xrtize the rask of ice throw, Staff recommends a
condition requiring training, con.cerrur►g potential gce hazards, for caorastructim and
maintenance pexsasmiel. (Sta:ff Br. at 20-21; Staff taac. 2 at 63.)

L'Nt.3 asserts that there is iisu,f^'ident information in the remrd to assure that the
setbacks, as cuxxently configured, are sufficient to protect against ice throw. L9Nf.1 also
voices concem over the failure of sts.ff to recommend a condition that the turbines not
operate during icy condikissm. LTNf,T does not believe ^onsideTation of this fnformation
should be deferred untfl after the issuance of a certificate and reccsmmemiB that the Board
reopen the evidentiary hearing to further consider the issue. (UNTJ Reply Br, at 33-34.)

'I'Yee Board find:s that the risk of ice throw has bew adequately aci;drressed by
Buckeye. Specifically, it appears that safeguards, both automatic anef manual, wi1 be
sufficient to protect those residing in the surrounding area from the risk of ice theaw.
Addxtinraliyj staff's recoz,m-wnds.tic+n of a condition that wiik provide additi®zsd training
to allow persozmel to appropriately rewgaai,ze ice conditions and the potential for ice
throw so that any risk can be znitigated, provides an additional safeguard. Therefore, the
Board finds that, with staf's condition in place, the risk of ice ttaxow has been adequately
addressed and is not so egregious as to render the construction, operation, and
maintenance of the proposed facility con" to the public interest.

47



--------^---- .^,^,^

08-666-E1,13GPd

6.. Sbadow Fliclcea

a, luc-kgye

-44-

Baac:keye submitted, as part of the application at Exhibit L, ^shadow flicker analysis
conducted by its caaxrsultartt, Erevirmmental Design & Research, P.C. Shadow flicker from
wind. turbines oczrctcs when rotating wind tu:rlahie blades move between the sun and the
observer. Shadow ffick:er• passing over the window of a struciwe has the effect of
increasing and deaeasirag the light intensity in the room. Shadow flicker is most
noticeable within approximately 1,000 meters of the turbine and becomes more and more
diffused as the distance between the turbine and an observer ixac.reaws. Using aoasmpute$
model, to ingr4xt turbine cQrrrdinates, turbine specifications, shadow recept^ss rcoosdarcates,
wind speed and direction frequency distnbutican, and rrt.€ant-dy^ sunakaine prasbabili#ies and
height contouxs, Buckeye determined the theoretical nwnber of bours per year of shadow
flicker expected at eacdi recep#or, (Buckeye Ex.1 at 108-111, App. Ex. L.)

The application indicates that there currently are no state or national staxtdasds for
acceptable frequency or duration of shadow flicker from wind turbines. Buckeye used 30
hours per year as ashadcsw flicker thresh®ld. Based on the results of the igcat4al shadow
fi:ackeT analysis, Buckeye's consultant determined that, of the 2,087 residences within 1,700
meters of a proposed turbine, 593 peacmt would experience less thazs. 25 hours of shadow
flicker per year, According to the applicant, shaclcaw'fkirlcer is expected to approach 30
hours per year at 14 residences. (Buckeye Fx. 1 at 108-111, App. Ex.1.e)

Based on the initial shadow flicker analysis, a more detailed greenhouse-mode
analysis was conducted in relation to the seven residences predicted to receive shadow
flicker in excess of 30 hours per year. Of the sawren residences analyzed, one of them is a
partidpating residence. The ^enhausemrade analysis assumes the residences have
windows in all dlreeticrns and no trees or neighboring structuxes to block shadow ffickeao
Based or7, this phase of the shadow flicTcer arWysis, Baickeye anticipates that the six
nonparkicipatang residences are expected to experience shadow 4licicer• between 33,36 and
57,041aours per year. (Buckeye Ex, I at 108-111, App. Eac, R,.)

b. 51aff

Staff submits that, based on its review and investigation, mveptors more than 0.6
rresles from wind turbines are unlikely to expezience shadow fficlcer because the wind
turbine covers an increasingly smaller portion of the suea. Staff also states that no shadow
flicker will be cast when the aun is obscured by clouds or when tbe turbine is not rotatlrag.
According to staff, shadow flicker values rarely exceed 0,6 mile$ in northern latitudes such
as Ohio, but can occur seasoriahy at sunrise or sunset when lower sun elevation angles are

------ -------------------- --- - --------
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experienced. Staff concurs e^^itb Buckeye's ste.tenxay.t that any shadow flicker beyond 0e6
znil,es wrst32d be low intensity shadow f4%cker, (Staff Ex. 2 at 42.)

Staff notes that, whil.e currently there em no state or txetama,1 standards for
acceptable frequency or duration of st-tadow flic.kee from wind turbines, inteTmt:ional
studies and guidelines [T+am Germany and Australia have suggested 30 hours of shadow
flicker per year as the threshold of signfficant isnpe.ct, or the point at which shadow flicker
is crmmoriEy perceived as an anxaoyi.a-tce. According to staff, the 30-hour standard is used
in at least four oth€}r states, Micl-iigara, New York, UlircaYesota, and New Hamp"e.
Accordirigly, staff agrees with Buckeye's use of a threshold of 30 h=5 of shadow flicker
per year for the anaI:ys%& (Staff Ex. 2 at 42.)

Staff explains that, because the model used by the applisaaat applies a mh-timum
solar elevation angle of three degiws and considers the topographic dheracteristics of the
project area, higher elevations may exist outside the modeled boundary which would
obstruct tlYe sun at or above the three-degree angle, thus reducing th.e impact of shadow
flicker during dusk or tve*aPaght time periods (Staff Ex. 2 at 42-44).

In the Staff Report, staff recognizes that Buckeye's irF.a.tW shadow flicker analysis
indicated tlYat 14 residences were expected to experience nearly 30 hours or more of
shadow flicker each year. The shadow flicker expected at the 14 residences ranged from
approximately 25 hours to 57 hours per year. Staff acknowledged that incorporating
average morithly sunshiate probabilities, obtained from the National Climatic Data Center,
and representative wind turbine operational hours bast-d on the model speafic cut-in
speeds from five proposed turbines (Turbines 70, 21, 18, 48, and 16), redured the raurratmr
of residences expected to experience mmual shadow flicker in excess of 30 hours from 14
residences to seven reszde:rr.ces. Of the seven residences expected to expexienm more than
30 hours of shadow flicker per year, six are nonparticipants. (Staff Ex. 2 at 42-43)

As part of the Staff Report, staff specifically proposes that approved turbines are
subject to mitigation after construction, up to and including rearsasval, if shadow flicker at
an.y nonparticipating receptor exceeds 30 hours per year. Further, staff r'ecommetds that
the Board find that the proposed facffity will serve the public interest, ccm-ve^^nce, and
necessity, provided any certificate issued include the recoaaineraded conditions. (Staff px.
2et43,63.)

C. UCC Ead tJfeTU

UCC argues that Buckeye's s1ativw flicker analysis fails to appropriately consider
the ;rired turbines' affect on a golf course, is not accurate, and fails to take into accDuai:t that
golfers use the course during the autun-Ln season. More spe.afxcaUy, ^^C argues that
Buckeye witness Shears' estimation that UCC vvW conservatively experience
appres:cixrs.ateiy 10 hours of shadow flicker per year during the w-inter msrntbs is
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mia;guided.. UCC, using Buckeye's study, interprets the shadow £11ckec to occur in October
and November when, depending on weather, the c.lub's members and their guests may be
playing golf. The country club argues th.at Buckeye's shadow fla.cker study reveals that the
golf course will experience 10.16 hours of sha.dcsw flicker at one receptor but that the actual
shadow flicker to be experienced by golfers and others on the golf course wi11 be the total
experience for a1 four shadow flicker receptors, which Buckeye did not provide as part of
the application. (UCC Br. at 8-9,15-16)

LTNU argues that shadow flicker will diminish the value and development of
neighboring nrsRparticipating properties° IJNU points out that the country of Denmark
imposes a 10wYee+ur per year standard on its wind projects, and that the Board shcauld
likewise apply the 10-hocir per year standard for aD nonparticipating properties saat just
the residences. Furthermore, U1'^ requests that the Board prohibit the coxstguctaan. of
Turbines 21, 18, 41, and 16, since tt-iey have been determined to cause ansaze than 30 hours
of sYaadow flicker per year at a resadence. ([.JN-J Br, at 60-61.)

d. Buc'ceg^^ ^^ ^^anse,

Buckeye responds that Turbine 48 is over 2,000 feet from th.e closest point on the
golf course and, at such distances, the effects of shadow flicker will be reduced and less
prc3ztoarkced. Buckeye also asserts that the wooded area and trees around the gZlf course
wM further diffuse any shadow flicker on the course. Buckeye contends that the majority
of the golf course wall not be affected by shadow flicker and that shadow flicker svill. be
pereodicafly distracting on two greens, one tee location, two complete holes, and 80
percent of another hole. For these reasons, Buckeye argues that 1JCC's r:laixxi.s are without
xaxerito (Buckeye Reply Br. at 556 t,tl°li Ex, 45 at 110r Tr, at g40, 956.)

Buckeye retorts that UNU failed to put any evidence in the record to support
t'.TNtl''s 10"hsatax recommendation or how that level was modeled. Further, 'Buckeye notes
that Denmark is fmtlaer north of the equator than Champaign County, Ohio, and,
therefore, the lower angle of the sun at the lt.%gher latitude in [^enrrf.arlc will lead to a
greater impact from shadow flicker. For tMs reason, Buckeye claims that the 10-hour limit
on shadow flicker is inappropriate in Ohio. The applicant contends that LWV9 request to
prohibit the constmction of Turbines 21, 18, 41, and 16 overlooks the conservative
modeling done by Buckeye to iessm the likelihood of shadow flirl<er, as well as the other
measures that may be taken to reduce the effects of shadow flicker, inc1udmg planting
vegetation or trees, installing window treatments, madtfyi.n.g room lighting or, as a last
resort, curtailing turbine operation. (Buckeye Reply Br. at 51-54„ Tr. at 126~128, 52M29,
2221-2222.)
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T'he Board is aware that shadow fl.icker snritl. reaalt from the presence of the turbines,
and we find that staff's recommendation that approved turbines should be subimt to
zrdtigatioxt after construction, up to and including removal, if shadow f3icker at any
norr.par.icilaating receptor exceeds 30 hours per year, is appropriate and should be
adopted.

The Board does not find UCC's claims that the shadow fiiclce:r from'rurbine 48 will
be a seeriseus distraction to golfers to be gersuasive. The Board recognizes that shadow
flicker n-tay, at times, be a distraction to a golfer at a particular location on the golf courw6
however, because golf i-n Ohio during the late s.utwm mon#:h.s is depmdent upon the
weather, and given the intermittent nature of shadow flicker, it is urareasmmble to
conclude tlhat the locatioai, of Turbine 48 is problematic to the point where Turb#ne 48 is not
in the public interest.

Si-iiularly, we find the request of '[JNU to prol-dbit the construction of Turbines 21,
18, 41, and 16 on the basis that construction of the hrbine-a is not in the public interest,
convenience, or necmity as a result of shadow flicker to be unreasonable in light of the
artterrrdttent nature of shadow fl'arlcer, the avafla.bie rrdtigaticsre measures, and staff's
recommendation that approved turbines are subject to niltlga.tion after constrezctimrag up to
and including removal, ff shadow ffick.er at any r,.onpaatidlxatirs.g receptor exceeds 30
hours per year. Further, the Board noter, the complaint process las been expanded to
include more than noise as discussed i-n the ^^nclusiors and Coriditions Section of this
vpir.inri, order, and eLTdfacs.te. T'h,erefcare, the Board finds that, wiffi staffs condition in
place, the soracerr3 about shadow flicker has been adequately addressed and iLg not so
excessive as to render the project contrary to the public interest as required pursuant to
Section 49(lt'.a.1i3(A)(fs),1•Levised Code.

W^ty Manuals

According to staff, although Buckeye has not yet chosm a tua•birLe mqdel for the
PrOpOSe3 fam.iity, Buckeye has stated that it will install the Nordex N7.00, Nordex N90, or
RePower MIvt92. Included in the application is a copy of the saety manual for each of the
turbicres, which address, among other topics; personal rescue, ascent mxd fall protection,
protection against faMng mbgects, material trmisport using the onboard a-ane, lighting,
protection against noise, handling of hazardous substmim6 and electric:4 equipment.
Staff asserts that it has rerievved the safety manuals and believes that they are adeqrate,
Moreover, staff supports a condition xequiring Buckeye to comply with the safeV nimuale
arad maintain a copy of the manual wwi:te for the model of turbine selected for the prseject.
(Staff Ex, 2 at 45.) The Board finds t!°at staffs reconimeatdaticsn should be adopted and
believes that maintaining a copy of the manual orsite for the tiarlairze model selected is
sufficierat to assure the protectacan of the public interest.
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Buckeye recognizes that noise from the construction of the proposed wind turbines
will impact the surrounding residenm and businesses in the prctjectama. The impact to
andi.vi.c$ua7 reiidences and businesses will last a few days to several weeks. Specifically,
noise assodated vvith the eqadpzraent used for construction and the construction of access
roads, electfiml bttercmnect bne trendbing, site preparatiosA, turbine foundation
iisWta.tion, rxraterW subassembly delivery, and turbine erection will affect the
cozcmurnit3r. (Buckeye Ex.1 at 87-90.)

Staff ^^^ewed the applicant's noise assessment study and determined that the noise
level experienced during construction will be corEsideraaly I-tagher than during operation
of the proposed faciYity. Staff points out that, as stated in the application, noise during
construction will be interan%tteaat aabd, temporary with noise levels in the range of 85 to 92
A-weighted decibels (dBA) at individual property bcsundafies over a period of several
weeks. Acecardaaig to the Staff Report, in order to r-itigate the effects of ccaststruction
noises, Buckeye wM tixeroat general corrostxucdan activity to normal daytime working hours
and follow best management practices (BWs) for noise abatement during construction.
Staff recommends that the Board find that noise ass9sciated, with the construction of the
proposed far-ility has been determined and will not be so excessive that it is contrary to the
public interest, ptuvi.d.ed that any certificate issued includes the conditions specified in the
Staff Report. (Staff Fx. 2 at 17,19; 45-4fa, 53.) None of the anteeRreet.ors raise any issues with
regard to corastra.cBaon noase„

The Board ccsndude.s that, based, m the record, Buc1s^^e has properly evaluated and
mia.aaraaazed, the adverse noise im.pactr, associated with the construction of the proposed
wind facil.ity. With staff's conditions in place, the Boa.rd finds ttaat the issue of
constraatHon noise has been adequately addressed, thus, supporting a finding that the
construction of the prcrpcased project is in the public intenbt,

b. -Op^r^Eaoraal

I. $Lck e

Buckeye contracted with f"Iessler and Associates to conduct the noise impact
ftssessmeaat for the proposed pr€aject. The purpose of the noise impact assessment was to
evaluate ambient smzxad levels and perform a cornputer modeling analysis of pxc^jected
turbine sound leve1s, (Buckeye Ex, t. at Ex. K.) David f-TeWer, an acoustical consultant,
offered direct mnd rebuttal testimony on beta.f of Buckeye (Buckeye Fxs, 8, 26).
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Buckeye states that its design goal for the proposed wirad-powereI electric
generation facility is based on turbine placement whereby turblRe noise at wind spee&
c.-reating the largest differential between backgmund noise and turbine noise output would
not exceed background levels by 5.0 dBA. To deterrtine background somd levels at
various wind speeds, Buckeye placed six monitors and two anemometers at 40 meters in
the project ^eaa Buckeye deteregei.rW that the anemometers' readh-igs were representative
of the typical average wind speed over the area. Buckeye then used the average wind
speed at 40 meters and estimated the speeds at 10 meters, in accordance vrath hlWxmtlonal
plectrotechnical Commission Standard (IEC) 61400-11 requirements, to ccauip^e wind
turbine artaraufachLrers' sogtzad levels for turbines as a#ure.ction of wind speeds at 10 meters.
The bar:l€ground, sound levels were compared to the tv.rbia`xe sound levels anrl Buckeye
-watnes.s Hessler determined that the "worst-case scenario" occurred at six meters per
second (m/s) during the day and at five rre/s at xtlgb.t, 13y adding 5.0 dBA to the sound
level exceeded during 90 percent of the measwerreent interval (L90) daytime and
nighttime background scs-uxtd level, Buckeye established the desigra goal for tbe turbines at
nearby residences of 40 dBA during the daytime and 34 dBA oLt zxngat.^ However, Buckeye
Witness Hessl.er claimed that the L90 background noise level is only useful as a design
goal, rLot a regulatory standard, because it is nearly impossible to achieve in xuml areas
with scattered residences under critical wind speed crsnditiom. (Buckeye Eas. 25 at 2;1'r. at
848; Buckeye Ex. 1, Ex. K at 9, 24.) Mr. 1•€essler testified that, band on his experience in
actv.a] communities, not the recon.anexadatioat of the World Health organization (WHO),
the 40 dBA guideline design goal avoids sleep disturbance and does not result in "very
many and not very serious amoyance" (13uckeye Ex. 18; Tr. at 84. 7, 2391-2392).
Buckeye witness I-lemler further asserted that, in bis experience, there vraR always be some
complaints if the project is audible, but that he ootld only recall a few irtstanoes where .a
qo,Lmd level of less than 45 dBA was considered a significant problem (Buckeye Ex. 26 at 4).

Buckeye witness Hess1er claims to have conserv atively modeled tlw smmd of the
turbines. The wifttws nzalces tMs claim based on, among other factors, his use aaf: (1) a
ground absorption coefficient of 0.5 (i.e., the ground absorption coefficient of water is 0
and for aga°iai(tfaral fields it is 1); (2) wintertime conditions, when environmental sound
levels are notnall.y the lowest; (3) estitmted wund levels at the exterior of resid:er.ces; and
(4) an assumption that a dawnwirad sound level existed faoxn every turbine. (Buckeye Ex.
1, Ex.1C at 26, 28.)

Mr. Hess3er tesfifted that, as conservatively modeled, a number of residences
exceed the 34 dBA righttirne design goal at the resad€nce, but orily five nonparticipating
residences are predicted to experience sound levels in exc^ss of 40 dBA in the rdghttime at
the exterior of the home. Of those five nonparticipating resisimces, four are pred:icted to
experience no more tl-tan a 41 c^BA and the other residence no more d-tae 42 dBA. (Tr. at

4Burkepe state8 tiuat use of the L90 sound level has the quality of filtering out aparad€s, sbme-desratacan
ncense evenis esseeeE^ialiy capturing the quiet lulb between such events (Buckeye Ex.. 1, Ec. K at 1).
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23$7-23$8.) Buckeye emphasizes tftat the operational noise levels at all residences are
predicted to be below the average sound level zrteasuremwt interval p1-us s,0 dBA. As
modeled, asou.xed level of 50 dBA saL$I be eVeraenced at some participating properties.
Where a turbine is proposed to be sited aiear the property boundarT the modeled sound
level, som^meg exceeds 50 dBA, by no more than a few dedbe1s for a short distance into
the neighboring property. (Buckeye Ex. 1, Ex. K at 27; Buckeye f3x. 26 at 4.)

In order to provide the Board with a pempectii.ve of what 50 to 60 dBA sounds like,
Buckeye witness Hessler daiuLs that noise levels for conversational speech range from 50
to 60 dB,A and emphasizes that the predicted sound 1^eLs are zraea.sured ttr the exterior of
the residence. Buckeye esdmates the sourcL level to be 10 to 20 dBA lower inside the
resadence, (Tr. at'900; UNi3 Ex. 45 at 108; Buckeye fvx,1, Ex.K at 26.) Buckeye adnaits that
noise from wind turbines is perceptible to most people below the 5,€8 dBA over the
background noise because of the blade "swish," also known as amplitude modulation
(B::ack-eye Ex. 1 at 92-93, Ex. K at 21,28).

Buckeye notes that the Board has considered operational noise levels on other types
of electric genegataon facilities where the applicant's noise assessment revealed estimated
operational ai.oase- levels w€tach exceed the 40 to 42 dEA., estamated in this proceeding.
Buckeye lists peeceed°t^^ where the Board has approved afsplicatE.ons for electric
generation facilities with operational noise impact estimates of Mow 35 dBA at the fence
line of the psopowd facility to 75 dBA at the property line of the fasLaty, and at or below
56 dBA at 1,000 feet fr®m the facqitlr, See, dn re Arraeskran Munaeipa$ Power-Ohio, Inc., Case
No. 06-1358-EL-BGN, Cpi.rdoaa, Order, and Certificate at 24, 29-30 (March 3, 2008); In re
PG&E Dispassd Generating Company, LLC, Cwe No. 00-922-EL-f$GN, OpWoct,. Order, and
Certificzte at 10 (February 12, 2001); in re Duke Energy Hanging Rock, LLC, Case No. 01m175-
pL-B+GN, Op9:naora, Order, and CecEificat6 at 9; (September 17, 2001); In re Aquila Fulton
County Power, LLC, Case No, 01-1022aETfGN, Opiadon, Order, and Certfflcate at 12 (May
20, 2002) (Aqur'.Ira); and In re Cotaernbiana County Energy, LLC, Case No. 01-W3-li1,mBGN,
Op%rtiaxt, Order, and G erd€aeate at 10 (May 20, 2002) (CoFsarrgbiaraa). Buckeye specifi.caDlr
notes that, in Aquila and Columbiana, the operational noise levels measured at neat^lsy
residences were estimated to be 59 dBA, and 39 dBA to 54 dBA, res}ectiv€1y, (Busfcere Br,
at 17-19.)

ii. &Af -. Qperateoa^ 5gund Level

Based on its investagatacrn, staff concludes that Buckeye's noise a^wssment is based
cxn a conservative evaluation of tkhe ofseraticpttal noise levels lnkely to be experienced in the
project area. Staff determined that the noise assessment level was conservative based on
13tackeye's use of (1) the turbine with the higher sound power 1evel of the two types of
turbines under considerati.cart at the time that the study was conducted; (2) modeling at the
wind speed that produces the greatest incremental noise levels; (3) a background noise
level at low svi-ntex•time sound levels; and (4) a ground absorption coefficient in its model
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that underestimates noise absmptic^n occurring through interaction wida. surface features,
Further, staff emphasizes that Buckeye's noise assessment is moderated because Buckeye
ignored any soeand reduction csccwring inside residential slxta.ctures and assumed wind
direction blowing tcsivard every sensitave receptor at aU times. (Staff Ex. 2 at 17,19, 46.)

Staff believes that, whal.e• the applicant's operataan.&I noise assmment aeveab
operational noise wfl9 likely be below normally dewdable levels sfagrirg typical dayd.xe
and nighttime conditions, periodicaliy, envirwmenial cortid°itie+ns during the night wiU
cause the turbines to be a-udibie at numerous resideraces. To address noise complaints,
staff recommends that Buckeye, as proposed in its s:pplication, develop a noise complaint
resolution procedure, for the staffs review and approval, as a condition of any certificate
issuecl.by the Board for this facility. (Staff fsx. 2 at 17, 19, 46, 59e)

The Staff Report also specificZy recognized, in its discussion of setbacks, ftt there
exists "a lack of hard sdent.i^c Wdertce on potential health impacts amciated with utifity
scale wind projects" and, therefore, ODH acknowledged that a setback from
nonparticipating residences greater than the rritiimugg; included in Chapter 49W17,
O.A.C., may be warranted. Staff noted in its report that it expected this i-are to be
ad.dressed at the hearings in thxs ow and that the final record in this case should pro-w-ide
sufficient evidence to detern"&w if a greater setback is needed. (Staff Ex ^at 38.)
However, as of the issuance of the Staff Report, staff recoarura.er.aded that, based on its
review of the application and investigation, Buckeye had properly evaluated and
rrdWriti.zed any adverse irrrpack associated with operational noise anticipated for the
proposed wind facility. Staff recommends that, prior to the preconstruction conference,
Buckeye provide staff with its complaint resolution process, to address all types of
complaints not just gicaise. (Staff Ex. 2 at 4&F 53; Staff R-eply 13r, at 26-27.)

iii. tJCC - Lirbiraes 48 md 49

UCC argues that noise fircam, proposed Turbines 4$ and 49 will be heard by UCC
guests and affect the tranquil setting golfers and guests of the club have come to expect.

Turbine 48 is proposed to be located 2,000 feet fresrn., and directly behind, the green of the
fifth hole and Turbine 49 is propowd to be I.cscated approximately 2,83q feet south of the
green of the fifth hole (UCC pxs, B-2 and. B-3).

Fuxtber, UCC claims that Buckeye did, not satisfy its burden to provide the Board
adequate information regarding the impacts of noise and sbadow flicker on agoLf comse
and; therefore, the business operations of the country club. UCC contends that, proposed
Turbines 48 azz.d 49 should not be coa-wtra.acted because of the negative impact on the golf
course and the LTCC. (UCC Br, at 14; UCC Reply Br. at 4-5.)
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iv. ^^^^^ BE-Wonse to !,JCC -'Fa.aibiaaes 48 and 49

d52_

Buclceye notes that Turbine 48 is over 2,000 feet from the nearest point on the golf
course and Turbine 49 is over 2,8W from the nearest point or:, the golf course at the fiftli
hole grem ('E.ICC: Ex. 1, Exs. B-2, B-3). Buckeye argues that, based on the modeled sound
eontours, at over 2,600 feet, turbdne operational noise will not be noticeable on the golf
cmurse. Buckeye states that Plot 21), ^n^.i.ch models the sound from turbines at five mds,
reveals that only a snvl portion of the golf course will experience sound levels between 34
to 35 dBA at zdght and an even smaller portion between 35 to 40 dBA, with the balaaxce of
the course below 34 e1BA. (Buckeye Ex. 1, Ex. K at Plot 2D.) In coanparison, based on Plot
ID of Exhibit K to the application, Buckeye claims that at six m/s the turbine operational
noise level is modeled at well below 40 dBA far from the nearest point on the golf course
(Buckeye Ex, 1, Ex. K at Plot ID). Buckeye retorts that the noise levels on the golf co-urse
are modeled to be below ccirtversatisaraal levels, mowers an the course, cars traveling down
the road, or tractors harvesting in nearby fields. Thus, Buckeye argues that modeled
operational noise ievels from Turbines 48 arLd 49 w x̀fl not have an impact on the UCC gc^^
course or golf play. (Brar-lceye Reply Br. at 50-51.)

V. Braaxd Anidyiis

UCC c1aims tlhat Buckeye failed to adequately analyze the noise finpact on the 1;JCC
golf course as required pursuant to Section 4906.10(A)(2), Revised Code. We find UCC's
cl.s to be without merit. We note that UCC is specifically recognized in the application
and the effect of noise on the fac:ility evaluated, consistent with the p.rovisiom of Rule
4906-1,W(D)(5), O.A.C., which requires that the applicant "°ciessribe the identified
recreational areas within one naite of the proposed site" and "estirrrate the impact of tlc
proposed facility on aden9;ifaed recreational areas within one rnile of the proposed site and
describe plans to mitigate any adverse impact.,,

The Board recognizes that Turbines 48 and. 49 will etWt some noise when caperating.
Based on Budceye's noise impact assessment, at worst, a relatively saareall portion of the golf
course will. be exposed to noise in the range of 35 to 40 dB,A., iaateraraitterttly, In light of the
staff's recorumerad.aticar}, that the facility operate vir.ithin such parameters, and the
antermattmt nature of the noise impact, the Board fiands that it is unreasonable to conclude
that noise from the proposed facility is so egregious as to not be in the public interest.
T'f-taas, based srax the zecurd in this case as to the antieipated effed Turbines 48 and 49 wM
have on UCC and the UCC golf camse, the Board does not fit•,d the effects so adverse that
the proposed facWty is r.tat in the public interest.
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C. 1a.^k^^3a,^d Sowid Evgi.iag `o^

g UNU

On the issue of noise, UNU presented the testimony of Richard R. James, an
acoustical engineer witl.i. 40 years of eVeraerace (LINrJ Ex. 31). AccordJatg to Mr. James,
acougtacal engineers regard an increase of 5.0 dBA or less from a new noise source as an
aoceptable bnpaet ('[JI*11.J Ex. 31A at Aas. 2). Nira James e)^plained that acoustical engineers
generally believe that sound increases below the 5.0 dBA threshoid usuaUy am unnoticed
to tolerable and, therefore, prevent complaints and xYightttra'ae sleep disturbance (UNU Fx.
31A at Ans. 25, 34-35).

To perforrn the bacicgresaxrad sound evaluation, Buckeye's roEasvltaxtt Hessler placed
nine sound recording instruments on a post, pole, or tree (Buckeye Ex. 1, Ex. K at 267).5
UN'U asserts that there were siofican2 errors made in the backgrouncl noise a&smsrra.ent.
First, -UN-U points out that, pursuant to American National Standards l-otitut^ (ANSI)
S12.9, eiititled Quantities and Procedures for Description and. Measurement of
Fraviroraa-aeraW Srauncl, Part 3, souzad measurement devices slaoadd not be placed on
reflecting objects with sxraall dimmsj:Wn.ss such as trees, posts, or bushes and should not be
positioned within 1.5 meters of sud-L reflective objects (Tr. at 732-739; UNU Ex. 55 at 4).
Fuxther, UNU argues that Buckeye witness Hessler inappropriately placed his sound
recording eqcaaprnent where the sounds of livestock, birds chirping, or vetdcttlar traffic
could increase sound readings (UNU Br. at 2E3-21; Tr. at 7A 735, 737,740, 742).

Second, UNU argues t3at Buckeye witness Hmler did not appropriately crsr-i-Jate
wind speed at ground elevation, where tta^ sound measurements were taken, to the wind
speed at hub height, to allow Buckeye witness Hessler to postulate that noise fritae, the
wind and wind turbines would be rraaskei by the noise experienced at ground level (t 31aICJ
Br. at 21-22). ,A,,?®]'SI S12.18, entitled Procedures for Outdoor Measurement of Sound
1'aessure Level, prescribes that "no sound level measurement shaU be made when the
average wind veladty exceeds 5 m/s when nt.easux°ed at a height of 2 * .02 m above the
ground" (1NU Ex. 61 at 546). UNU interprets this standard to require that sound
.^easuxements taken where the wind speed is greater tkam five rrs.e°s d°nstot the sound
recording and, therefore, should be discarded (UN1J Br. at 23; UNi3 Ex, 61 at 5-6). UNC}'
reasons, therefore, that it was essential that the wind speed at g-vuxed elevation be
measured where the noise rewrd9rsgs were taken (UNU T Br. at 21-23).

Third, UNU points out that, ^Buckeye adr,iits in the aplslicatimx, noise from wind
turbines is different from the natural nighttime sounds of its host community bemuse of
the fluctuation in sound (due to wind gusts) axad the turbines trsn:aIty or impulsaveam

5 The Boa.rd rmcsgn.i.^ ffiafi ordy six of the nine so=d xeccrrcitng insttzmen#s were located wi@tgn the
project area for this application (Tr. 746-747).
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characker (Buckeye Eac. 1 at 92, Ex. K at 21, 28; LW3 Br. at 15-26J. For " reason, LTNU
argues that Buckeye's comparison of wind turbine noise to consistent sources of noise,
such as conversational speech or refrigerators, is unfair. LJNTJ witness James concluded
that the background sound level in the project area is actually 27 dB.A, (UNU Ex, 31A, Ans.
37).

I &cke,xe

Buckeye challenges the lamt requested by UNC7. Buckeye states that to.'NCT's
request to limit turbine noise to 5.0 dBA over UNl's calc^talatioat of the background noise
of 27 dBA is extreine and naisdharactexa^^ Buckeye vA,ness I Aessler's testimony.
According to Buckeye, Mr, Hessler testified that UldT.J's requested design goW is not
typically practical to use ... as a reoatoryr limit or standard for wind projects in rural
areas with scattered residences because it is seI.dmm, if ever, possible to lin-ea:t project noise
to lm than 5,0 dBA above the near rsieaimux;, baclcgmund level, at least at cri.tical wind
speeds, an.d would preclude the development of wind-powered electric generation
faciliti^ east of the $efisslssippi Rivea (Buckeye Ex, 26 at 2; Buckeye Ec, 8 at 7; Tr> at W).
1"he applicant reminds the Board that it previously rejected [JN3's request and the request
of its witness, Mr. James, to implement a ssrniiar standard in the Wind Ruletraalang Case,
Order at 3940 (Buckeye Reply Br. at 15,4243).

As to CINU's arguments ^egardlrig the alleged errors in the noift- impact
aW4mment, Buckeye notes that NT[.1's arguments that significant errors were made are
exaggerated. 'ltte applicant notes that tT.Nd's witness James placed his sound monitors
between bird feeders where the recordings cor.dd be ln.fluenced by birds chirping and
traffic and '^aied his background sound measurements on brief visits to the projet area,
short-term recordings of the 1^^ckground e,maxtd levels, and extremely selective sound
samples (Buckeye Exs.14-1,aa LlNl<T Ex. 31A. at 12; Tr. at 1409, 1413). Buckeye also asserts,
that Mr. James selected the qtdetest 10-minute periods over his seven-hour reonrdirtg
period (tiusiceye Ex. 14 at 8). Buckeye's sound levels were recorded over a 14-day period
(Buckeye Ex. 1, Ex. K at 7). Nonetheless, Buckeye argues that UNU's deterniirta'don of the
background sound level at L90 was 27 dBA, a difference of ordy two dBA,1`r€am Buckeye's
bac-kgroc:tnd sound level (Buckeye Reply Br. at 16-19),

Buckeye also responds to UNU's cla.irn that Mr. Hessler asserted that wind noise
u-Ul mask the noise from the turbines (UNU Br. at 21; Buckeye Reply Br. at 19-21).
Buckeye asserts that UNU sAasdmaLteaizes hlr. Hmler's testimony. The applicant
reiterates that Ms,,.fiessler never daimed that the background sound level would be a
perfect masking source fvr turbine noise, but that it would provide some masking (Ts. at
802). The critical wind speed detern-taaaatt,on, according to Buckeye, allows the evaluator to
determine where the greatest difference between ffie power sotnd level from the turbine
and background sound level is arad., tltans, to estadliska the worst-case Kwaxica for modeling
the project (Buckeye Ex. 1, Ex. K at 24).
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TemperaruTe rnversicms, as Mr. Hessler refers to the phenommon, happen when
the ternperature in the atmosphere is warmer above the surface with light wix%d conditions
than it is near the gmund. Temperature irtversz©m change the way soutd propagates
thxougb the aar. W. Hessler a.dn-dts that temperature invenicans occur, but are site
spesi.fic. {'I'r, at 829-830.) Buckeye notes that terrspe'ratuxe iatvmlons were coozed and
explained in the apphcati®n in relation to the wind speed profile (Buckeye Ex. 1, Ex.1C,. at
20m21). Buckeye claims there ls rars way to calculate tWs phenomenon into the model (Tx, at
829; Buckeye Reply Br. at 22-23).

For these reascsm, among others, Buckeye believes that UNU's opposition to the
background sound component of 13tackey*e°s noise impact assessment are not well-fcautad.
The applicant retorts tfaat its background noise assessment provides sufficient evidence to
determine the background noise level for the proposed project area. (Buckeye Reply Br.
22-24,)

W. ^r^axs^ Wl isas

Upon consideration of the arguments raised by LTlalU regarding tfw l;sackg+ca3s.nd
sound evaluation conducted by Buckeye and the response to these coatcerrts by Buckeye,
the Board finds that Buckeye's evaluation was reasonable. We are coravinced, primarily by
the fact that, despite the alleged errom in the baclcgrvarrtd evaluation cited, by UNIJ, iJNt3's
determination of the background noise level is so close to Buckeye's de ' tl.trn of the
background noise l€vel. Accordingly, the Board finds that the agsplfcmt's detern^ainataon of
the ambient noise level in the project area was reasonable.

sl. Misdekng of Noi.se Impact Assessment

im

UNU asserts that Buckeye skews the noise assessment levels by comparing the
modeled saura.d. level of the proposed project to the a.v^^^ sound level (Leq) (UNU Br, at
18-19; UNU Ex, 31A, Arw, 55; Buckeye Ex,. 26, Ans. 13; Tr. at 726, 824). Further, UNU
argues that Buckeye's lar-l€ of commitment to a particular type of turblm rrtvedldates the
noiw, impact assessment, if any model other than the model tsed for the study is sv^talle1
(Br. 29-30f Tr. at 767, 772-773)> UNU witness James argued that Buckeye's noise irgagact
assessment failed to take into accoazx7.t the manufacturer's sound measuremerat error.
According to Buckeye's witness, the manufacturer's sound measurergaent error is 1.4 db to
1.6 db; however, UNU argues that the n-tancafacturer's sound measvrement error is 2,0 db
(Tr. at 776,1394-1395).

UNU also contends that the taarbia ^were modeled as point sources (turbines
scattered tluoughotat an area), rather t1m a line source (turbines in a row), at a height of
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9q meters above ground elewa^on, but Buckeye failed to recogxaize the uncertainty factor
of at least :t 3.0 db for rtoise sources above 30 meters as rewmmended by lraterfiaatl.onsJ.
Standards Organization (ISO) 9613-2, entitled Acoustics -Attencaation of Sound During
Propagation Outdoors (Bur.^eye Ex. 1,1ax. K at 26; UNU Ex. 57 at 14; Tr. at 751-752, 1396).
LTNJ wi.tnm James adaaits, however, that 1,50 9613-2 was not intended for wind turbines
and its use for noise sources taller than 30 meters makes its use for wind turbines
questionable (UNT.J 31A, Ans. 51-32; 1.9NI.J 60; 't`r. at 1455-1456).

UNU posits that the range of error of the noise impact aswssrtaent is :t 5.0 dBA,
Further, UN-U witness James testified that, to avoid i:ebcoxsdrsus bias, the individual who
models the project should not aiso be the individual that subsequently field verifies the
measures modeled after the project is constmeted as Buckeye witness Hessler has done irL
this case (Tr, at 761, 751-753,1391; Buckeye Ex. 8 at 10).

1^wTCJ argues that, based on the errors '[JN'CJ alleges in the noise assessment, which
total.14.4 dBA at rEight and 12.4 dBA to 13.4 dBA during the daytirne, eaceluding evaluating
the turbines as a 13ne source, many homes will be expowd to excessive noise (UNU Br. at
13-35). TheMrAxe, UNU requests that the Board direct Buckeye to revise its noise impact
assessment to correct the issues LNiJ raised and, once the noise inpaet assessment is
revised, the hearing precess should be recpened ta> adjudicate the aceLiracy of the new
noise arnpac€ assessment. Further, UNU asks the Board to fira-it turbine noise from tYds
proposed project to no more than a 5.0 dBA increage over backgwtxead noise. 1'urtfaerrnore,
UN'E.J requests that, if the Board, elects not to trnpcrse such a lirrait on the proposed project,
the Board irdude as a condition of the certificate that the turbines not increase the noise
above the 27 dBA background levels in the community by more than 5.0 dBA at any
nonparticipant's property line. ([J'1wTe.113re at 34-35.)

Buckeye claims that modem wind turbines of the type propoftd in this application
do not generate low fr.equency or infrasonic noise to any significant extent (Buckeye Ex. 1,
Ex. K at 29>30), tTNU retorts that the applicant has csvererr+.plro"zed the high frequency
(A-wei.ghted) noise that wind turbines generate to avoid the low frequency (C-weighted,
dBC) noise generated by wind turbines. UNU offers that low frequency noise travels
further with less attercuaterxn over distances than higter fa°equency sounds (UNt,T ^x& 31A,
Ans. 62, 64, 66; LTN[.T Ex. 49 at 9). purffier, '1JT'^U offered evidenae wfaich states that low
frequency noises are not effectively attea'uatei. by the wans of most homes and is more
likely to be heard by residents and, therefssre, more likely to be ana-coyir^g (Ta'M Exs. 31A,
Ans. 62, 64, 66; UNU Ex. 49 at 9). For tWs reason, UNU proposes that the Board
incorporate a low frequency noise standard limiting operational noise to a ^-w-eighted
decibel lirrast (LCeq) at the receiving property line of no more than 20 dB above the
mmsured dBA (LA%) 1Sr^onstruetiora lorag-teran background sound level + 5.a dB or an
absolute limit of 60 dBC. (UNiJ Ex. 32 at 15a tNTJ Br. at 49-55.)
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ii. lidLeu
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Buckeye adn-tits that the noise impact assmment was performed utilWzg the
RePower MM92, a turbine model under consideration at the time the as.sesament was
conducted. Buckeye witness Shears states that the applicant is commf#Eed to selecting a
turbine that will operate within the noise profiles set forth in the application (Tr. at 284-
28.5). Buckeye offers that staff's recoxnmended condition that Buckeye operate the facility
within the noise parameters set forth in the noise study referenced in the application
ensures Buckeye's commitment to a comparable model (Buckeye Reply Br. at 26).

Buckeye witness Hessler admats that wind turbine noise is variable and, with
atmospheric conditaons, will fluctuate t 5.0 dBA, about the mean pred°xCted. level for short
periods of time during unusual wind conditions (Buckeye Ex. 8 at 10). While N+Ir. Hessler
admits that the range of error could be t 5.0 dBA, he qualifies the accuracy of the noise
impact assessment in this case by comparing it to his modeling accuracy in other projects
in relation to actual sound levels a.t those same wind projects. The witness claims that the
variation in the wind turbine noise is not due to the calculation method; rather, it is due to
variability in the turbine sound. (Tr. at 761, 752-753.) In regard to the manufacturer's
margin of error, Mr. Hessler believes that the manufacturer's sound prmure power levels
are Wghty controlled so that the errors are very small (Tr. at 774-775).

Buckeye contends that the National Aeronautics and Space Adraa#.nistratiorc (NASA)
technrucal paper on whtch UNI.I relies for its basis of concern that turbine should be
modeled as line sou.rces rather than point sources is based on a 20-year old theoretical
stcady of small turbines with 15 rneter rotors, assumed to be in an infinite line, with 30
meters between the blade fiips of each turbine. Mr. Hessler claimed that the NASA study
was a desktop mathematical evaluation as opposed to a field measurement study. In
comparison, the representative turbine models presented in this case have a rotor diameter
of up to 100 ineters (Buckeye Ex. I at 14). Buckeye witness Hessler clafma that modeling
turbines as point sources is based on a study he conducted where he found the uncertainty
factor of at least ± 3.0 db for noise sources above 30 meters. (UNU Ex. 60; Tr. at 914-915.)

Buc:keye states that there is no evidentiary basis for LJ.NC.T's requested noise
standards for low frequency noise at n.onpartica.patix ►g property lines (Buckeye Reply Br. at
42-46). iti4odern turbines, according to Buckeye, do not generate any significant low
frequency noise (Bur.lreye Ex. 1 at 29-30). According to Buckeye, UW witness James
admitted that he did not focus on and did not propose alow frequency noise level in this
proceeding (Tr. at 1486-1487). Buckeye states that, as explained by h4r. Hessler, artnpB.tude
modulation (the swishing sound of the turbine rotors) is sometimes confused with "low
frequency" noise. Mr. Hessler also conducted a wind tunnel test and, published an articfe
on the issue which is cited in the application. IMr. Hessler's test xewealed, that "wind-
induced false-sigsasl noise oceurs only in the lotnr frequenci.es, making the A-weig,hted
sound level relatively insensitive to this effect." Furthermore, according to Mr. Hessler's
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testing, skewing of the A-weighted sound level only began to owur at wind speecLs of
around 15 art/s to 20 xxa./s, which is above 'de range for a wind project. (Buckeye Ex. 1, Ex.
K at 7.) Mr. Hessler testified that his firm has found that, when exarM.rai-ng low frequency
noisecssmfalaiar:ts in other contexts, the low freq^ieney sound emanated from wind turbines
is 1nconseqsxenttal and diffictalt to differentiate from the baskgma,cr ►d sound level in rural
coratrrasazai.des, Buckeye recognizes that older downwind rotors enn.itted a low frequez%cy
pulse Mth each rotation but such is not the case vfith upwind rotor des1gm. W Hessler
claitned that C-weighted sound levels ca.xmat accurately be measaared in windy conditions
and that artifidaUy high C-weighted sacznd levels and A-C differentaals of 20 dB or more
are comannrdy found during precomrpaactaon background sound surveys when no turbines
are obviously present. Further, Buckeye witness Hessler teWfied that the threshold for C-
weighted 1Seroeptib1e vibraticsis is between 75 to 80 dBC. According to Mr. Hessler, at
1,000 feet, a wind facility typicaUy produces a C-weighted sound level in the range of 58 to
60 sf'oC and is completely iarapercept-ìbl^ above the 1Da^gTourad noise level. For these
reasons, Buckeye argues tteatUNU°s reliance on low frequency noise levels eanarated from
wind turbines ^^basis for reqasesttng that the Board adopt two low frequency noise
standards and a 1.25 mile setback is unfounded. (Buckeye Ex, 8 at 7-9; Buckeye Ex. 26 at
2; Buckeye Reply Br. at 42-46.) .

fgard Aml^;^aŝ

'[N-U raises numerous csncems that the modeMg of the expected noise generated
bY tk"e proposed project was not conducted properly and, as a x^^sWt, the actual xaoase level
experienced in the cesmmuWty wsll, be greater than the levels stated in the application.
Based on Buckeye's noise impact assessment, five nonparticipating residences will
experience 40 to 42 dBA axe the nighttime at the exterior of the resgdettce. According to
Buckeye, the sound level should be reduced by 10 to 20 dBA inside the .resaderice, to a
range t^dweas 20 to 32 dBA> We find that, in conjxsiact9:szn with the staff recommendations
asreviBed and set forth in the Coreclusioxt and Condatacazs Section of this opinion, order,
and certificate, based on our review of the .reoordf and the arguments raisM by UZeIl",T and
Buckeye's responses, the noise impact assessment conducted by Buckeye was reasonable.

e. 1-Ie M Aftk

ao im

LTirtU notes that, as the project is px°rspcased,1,Q04 homes will be located within 1,000
meters (1 kilometer or .62 mile) from a Buckeye wind turbine . ^UNT.I Fx. 43 at 5). UNU
proposes strict noise levels based on the belief that noise f:ccPm wind turbines cause
hutiaxts residing in the viciraity annoyance, serdous discomfort, steep deprivation, and
other health issues. Admitted into evidence, at the request of U,f`IfJ, are several studies,
surveys, presentations, or literature reviews on the health impacts of wind turbines (L)NU
Exs, 44, 45, 47, 48, 49, 51). In addrtiort, UNU also offered into evidence one article on the
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e£fect,s of sleep restriction (UN$7 Ex. 46). Two of the ex.ku°bits, studies by Eja Pedersen, an
epidemiologist in Sweden, reveal that persms living near wind farnw may be amcayecl by
the sound from the wind turbines. More specific.al.y, one Pedersen study revealed that six
percent of persons exposed to wind turbine noise of 35 dBA reported being higMY
a.moyed ati,d anczttzer six percent reported being rather mmoyed.. The study hwfluT
indicates that, with wind turbine noise at 375 dBA to 40 dBA, 20 percent of exposed
residents report being very mmoy-ed and eight percent report being rather anrL®yed. The
same study concluded that, at noise levels greater than 40 dBA, 36 percent of residents
reported being highly annoyed and ansxkher eight peroent reported being rather annoyed.
(I.iN€1 px. 47 at 34$53467.) i7NT.7 argued that the resWts of this study are supported by
two other Pedersen studies where 50 percent of the people surveyed (22 of 45 people)
reported being annoyed when exposed to noise over 40 dBA (UNU Ex. 49 at 17)fi

UNU witness jarnes testified that several studies saaggwt tY ►at humans have an
increased sensitivity to wind turbine noise in cxsmpa-Tison to other " of noise, such as
road traffic, because of the "ssnristdng, whistling, pv.lsafing/tsrobbing" characteristic of
wind tuxbiaae noise (i.3NIJ Ex. 31A, Ana. 35; iTN[T Ex. 47 at 3469). UNU asserts that the
rraost significant health problem caused by wind turbine noise is sleep deprivation (UNU
px.e 46). FJN^ emphasizes that the WHO has deteTmined, based on evidence avaable at
the time of the study, that there is sufficient evidence for biological effects of noise during
sleep to cause an increase in head rate, arousals, sleep stage changes, and awakening.
Further, WHO detemined that there is sufficient evidence that rai.ght noise exposure
causes self-reported sleep d.isturberce, an asFamse in medicine use, an inavase in body
movements, and ertvironagaea`atal irmrrania. ^O also caridud.ed, among other tlaings, that
there is fl.irrdteri evidence that disturbed sleep causes fatigue, accidents, and reduced
performance (Buckeye Ex. 18 at XI_XIj-^

Accordingly, UNU requests that, if the Bcs^ ^ants Buckeye a cea' acate for the
proposed project, the certificate include a condition prohibiting the turbines from
exceeding a noise level of 35 dBA at any nonparticipating property 1,%ne, Consequently,
iNLT requests a setback of 1.25 rides from any raonp.arficipating residence to avoid
considerable anncayanr.e; sleep disturbance, and health effects. (UNU Br. at 45-47.)

The Baard recagrdes that dbree pedessexs studies are adnal9y referenced ixe the Minnesota li4eratare
review, (UNTU Ex. 49 at 17); however, ortLy two of the Pedersen studies are irccluded. in ffie record In tYds
prcaceedar,& U1V(J Exs. 47 and 48.

Buckeye px- 18, entitled, "Night Noise Guidelines for Europe" d€fiacea 'sufficimt ev9cflence" as "a cauad
relatisrn has been established between exposure tsa rtaght noise md a health effect. In studies wiem
coincidemce, bias, and distortion coza3d aemwnably be exdudecE, ttte relatnon ectta}d be cbsesved. The
bio3.agecal plausibility of the no1.se leading to the twoiitt effect is also well ^stabtashed°' "C itati&ed
evidence" is defined as "a reletaon bgtweeit the noise and the healtlt effect bas not bem cabserved
directly, but there is available evidence of good quality supporting the caus4 asso5^lioat. Indt-ed
evidence Is often abundant, linkeng noise exposure to an intermediate effect of ptzyeiolcgkzi chas.tges
which lead to the adverse health effreC€s." (Buckeye Ex. 18 a$ JC[.)
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U. Bugke.

^

^uckeye claims that L.YN€:J's noise lin-dt and setback requests are extreme and
unwarranted based on any afleged health affects or damage to prczpeuty, As to the
potential health affects asscariated with wind turbines, Btaelceye offered the testimony of
Dr. Kenneth A. Mundt, an epiderraolcsg;'cst with 20 years of expernence, According to Ir,
Mundt, th.ere is no reason to believe, based on the available evidence, that human b,ealth
ivn[i b-e harmed, given the proposed setback frora turbines to resadence. Accardixag to the
witness, there may be a variety of naxa:bealth reawns to recommend specific nlixai.rxtal
sObacks, including those taa.-Lrelated to health concerns; however, based on the available
scientific evidence, those setbacks propcosed, in the appincatic^n appear to adequately
protect human beWtb, as we3.3. as reduce the ievel and frequency of annoyance. (Buckeye
Ex. 6 at 16.) According to Buckeye witness Mundt, epidemiological evidence is key to
determire.iaxg the causal reflatgansti.p, if any, between variDus risk factors and the
oicurrertce of disease. Further, the witness concluded that '[b]ased on my review of the
relevant published peer-reviewed scientzfte literature, I found no c+onsistexat or %vfl-
substantiated association between residential proximity to industri.at wind turbines and
any serei.ous, heatth effects.'° Dr. Mundt adn-.its that residents living near wind turbines will.
intermittently, depending on a number of factors, expexaence noise associated with the
operation of the turbines, but nonethelm concluded that "^^^sure to turbine noise or
shadows, vvWle potentially distracting or irritating to some people, are not known to harm
human healtb," (Buckeye Ex. 6 at 5-7.) Buckeye argues that Dr. Mundt's testimony, as to
the lack of adverse health impacts, shsuWck carry significant weight as ttae ortly expert
tetiaaxcsny on the topic. Further, Buckeye reasons that the record demonstrates sufficient
evidence for the Board to cortcl+ude that a setback greater than that proposed in the
application is not ^ecessary. (Buckeye i$r, at 34)

Buckeye asserts that LTNU's request to limit the wind turbine noise to this level for
human keealtb, is undercut by R.JNUs request for the standard to apply to re^partfeagant$
serâly (Buckeye Reply Br, at 13). As to the health issues raised, Buckeye notes t^laat LTNL3
,Aitnress James is not qualified to opine on medical judgments as the witness admitted (°I`ro
at 1428-1429), Buckeye also challenges the validity of several of the studies, aatides, and
testimony offered by UF,itJ regarding the effftts of wind turbines on human health
(Buckeye Reply Bro at 30-42).

Buckeye notes that the 2004 Ped:^rsen and. Waye article cited by UNU does not
acta.gally support UTbiU's claims that wind turbine noise leads to higher annoyartce at lower
levels of sound exposure than road noise, Buckeye points out that, as stated in the article,
the results for amayance from t-dn.^portatacaa:, noise are based on a Ia.rge amount of data,
where the results for amoyance from wind turbines is based on oraiy we study. For this
reason, the author cautions that "interpreta+dasas sh.oWd be done with cwe." BBuckeye also
notes that the level of annoyance for wirad turbine noise was formed when spencU.xag time
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gutdaors and the annoyance with sound pgessu.re levels for transportation noise as
perceived indoors. Buckeye emphasizes that pedersm and Waye acknowledge in the
study ftt "a low nurreber of respondents were a-nxa.sayed indoors by wind tmbirre rioise."
Ixt response to the study, Buckeye witness Hessler noted that the nrzrnter of actual
respondents to the survey that were amoyed is veay srna. Of the 627 surveys dis#dbuted
in the Pedersen and Waye study, 351 responde$. Further, the witness noted that, of the
,351 respondents, seven househ^lds reported being rather or vezy annoyed at 35 to 37.5
dBA and four households reported being rather or very annoyed at 3705 to 40 dBA based
on annoyance perceived when spending time outside. The study eorcduded that "the
number of respondents disturbed in their sleep, however, waB too szrtsM for meaningful
statistical arWysi:s, but the protZabifaty of sleep disturbances dtxe to wind turbiiie noise can
not be neglected at this stage." Therefore, Buckeye .reasom that the 2004 pedersezt and
Wayestudy does not support UNU's claims. (UN.7 Ex. 47 at 3461-3462, 3467=3468; Tr, at
2350-2351; Buckeye Reply Br. at 30,32.)

Buckeye alleges that UNU aW anasinterprets the WHO 2009 Night Noise
Gui.delines for Europe (Buckeye Ex0 18). Buckeye points out ffxat the WHO recommends
an f^,;^, muf^^g of 40 dBA which is equivalent to ffie lowest observed adverse effect level f'or
night noise based on a long-term A-weighted average (Buckeye Ex. 18 at XVU). Buckeye
contends that the WHO xeconarnererlataon undercuts tfNU°s request for ^35 dBA standard
at the nonpartic[pant's property line and for a 1.25 mile setback (Buckeye Reply Br. at 34-
35). Buckeye reiterates that Mr. Idessler used 40 dffA, as a design goal for tke noise impact
assessment based on Mr. I-fes,.^lRr`s experience that 40 dBA would avo%d. sleep disturbance
and complaints of serious annoyance ('Cr, at 847, 2391-2392).

Buckeye pToffers that, despite UNU's representations to the eontraxy, the Minnesota
Department of 1Iea3.th literature review (UNU Ex. 49), the 2007 Pedersen and Wayestudy
(UNTJ Ex. 48), and the testimaarsy of LlN"(.1' witness James do not support LTN-U's clainis that
noise that exceeds 35 dBA causes "unacceptable sleep disturbance, annoyance, discomfort,
and health problems (UTNJ Br. at 43; Buckeye Reply Br. at 36-421). Buckeye opines that the
Mirtzaesota Department of Health review ultimately x°econunend.ed that wind turbine noise
estimates anclude the cumulative aarapact of all wiaid.taar3aixaes using 40 to 50 dBA, not
below 40 dB.t! (UNTJ p;c. 49 at 26; Buckeye Reply Br. at 36-42). Buckeye witxtm Dr.
Mimdt, declared that Dr. Antanda Harry's study (UNU Ex. 44) Wind Turbines, Noise and
HMth, dated. February 2007, was of no sdeceta^^ value to the decisissn-analcirag process at
issue, in ffght of the fact that it was a survey prcarrfded to persons ^t . wem kxtown to be
suffering from pro'blems wWrh the person bel.i.eved was due to ther proximity to wind
turbines ('.Tfa,rC:T Ex. 44 at 3; Tr. at 998). Accordingly, Buckeye concludes that the reswts and
:rec;omrrtenalati¢rns are scientifically questionable (Buckeye Br, at 36-37). As to the health
issues raised, Buckeye notes that UNU witness James is an acoustical engineer, but he is
not qualified to opine on medical judgments, as the witness adnd:tted in another
proceeding (Tr. at 1428-1429). Further, Buckeye interprets Mr. James testimony to, in fact,
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be wntradicted by the two faedersm and Waye studies (Tr. at 2349R2350,° UNU 47).
Buckeye offers that the pffesmtaiaon of Dr. ^^ ^ um, ivliich UNTJ introduced through
UNU wita^ess James, does not cors.^titute a sound epidemiological study and, therefore, no
vslid conclusi€art can be drawn from it (Buckeye Ex, 5 at 13). Buckeye ^cssndttd.es that the
testimony of its expert is that "based on the available scienfifie evidence, those [setbac:s]
proposed in the application appear to be adequate to protect health, as well as to reduce
levels in frequency of annoyance factors" (Buckeye Ex. 6 at 16).

UNU requests that, in light of the alleged ersors in Buckeye's noise impact
assessment and the poten:tial health affeds -posed by exposure to excessive noise, the
Bmd dzrect Buckeye to ^evis-, its noise atnpact assessment based ors. the issues UtNIJ raised
and: once the noise impact assessment is revised, the heafiaug process reopeited to
adjudicate the accuracy of the new noise impact assessment. Further, LJNU would ask the
Board to 3`n-tit the low frequency noise from the proposed project to an absolute limit of 60
dBC and no more than 20 dB above the measured dBA (LA90) prer^^nsi-ructeon loaag-tzrrn
background sound level + 5.0 dBA. Furtl-cer. UNi7 requests a 1.25 axsate settsack from
residences (UN'[.)' Br. at 49).

As rtcsted in the Staff Report, in regard to setbacks, the C)Df^ recognized thmt there
exists "°a lack of hard sderstifae evidence on potential health ampests associated with utility
scale wind projects" (Staff Ex. 2 at 38). Accordirs.glyr C3DH deferred to the record evidence
pxesnted in this case, As summarized above, the parties presented extensive record
information on the potential health impacts of the proposed wind-powered ele:chec
generation facility, The Board has thoa°ouoy c<artsadereci the record in L'Lis case with
part%cuar attention to the issue of operational noise from the tuxbines and the health
impacts of noise.

The Board finds the Nissenbaum power point presmtation ('UNCI Ex, 51) and the
survey by Harry (UNU Ex. 44) to reflect intrinsi:c bias as a reswfi of the survey process used
in each case. For this reason, th€: Board concludes that such exasbit^ cannot be relied on as
"hard sdendfic evid.ence" of the potential h+ealth, ixnpacts assodated with wind turbines.
In regard to the balance of the evidence presented in this case, we find the claims of the
otiwr studies oaa which UNI a°efied to make noiw associated health ciainis to affect such a
s^^ portion of the available population, irae©aas3usive, or based on self-reported cLiizrrs as
to be an insufficient basis on which to arLace a decision that serious health i-tnpacts will
result froxn the proposed project. Thus, the Board finds that the record evidence in this
case is insufficient to demonstrate potential health ianpaa:ks associated with wind tutbtaa.es.
However, the Board e.^owledges that the record demonstrates that wind turfxirie noise
can be annoying to hutxi.am depending an the distance from the turbine and other
background xaoase. The studies also reveal, as supported hy the testinkeany of -the lay
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witnesses to this case, that the level of annoyance perceived is drreWy ^elated to the
person's perception of the turbines.

While we believe the record in this caw demonstrates that the operation of the wind
€tirbines niay be mnnoying to some nonpaaticLpatareg residents, dwm is ir%srfficiezat "qwd
seientRfic evidence" in the record to support the condusion tlaat wind tf.zrbfxaeg are a direct
cause of health Lmpacts to humaas, sufficient to justifj* setbacks from resicfersco-s greater
than prc^^sed in the application and requi.re3 by law. For these same reasons, we reject
t.Ji*-LJ's request to implement noise levels, partcularly abwlute nOz-te levels, at
rzonpaxticipatang property tines,

We recognize that the noise impact assessmen.t pred3.cted nighttame dBA gerkeray
is within the range ofWI-tC3's recoxa-uneztdatgor4s. WHO Od.elines state:

Below the. level of 30 dB no effects on sleep are
observed except for as1ag-at increase in the frequency of body
movements during sleep due to night noise. There is no
suffacimt evidence that ffie bi®k,gical effects observed at the
level below 40 dB .tw, are harmfLil to ^ealth. However,
adverse health effects are observed at the level above 40 dB
L-guo o,td&, such as self-reported sleep disturbance,
environmental in:gcszauiia, and increased use of aoaxe-ifacaent
drugs and sedatives.

(Buckeye Ex,18 at XVI.)

Based on the %nformation pTeseaated, noise blelsaw 40 dBA is ztot likely to result in health
impacts, is ura3.ikefly to result in significant annoyance, and, we believe not likely to cause
numerous serious no%se complaints,

ne Board notes that two of the recommen+ded conditfoais in the Staff Report
attempt to address the issues raised by L1I'3U and the health impacts of wind turbine nsaise.
First, the staff re^ommends that any cert%fir.ate granted to Buckeye requires Buckeye to
operate the facility within the noise parameters as set forth in the noise study pmea.ted t3.a
the application. Further, Aaff recom-mends that the applicant be required, at least 30 days
praar tcs the Precorastructiora conference, to provide the staff, for review and acceptance, a
complaint resolution paocedare. (Staff Ex, 2 at 57-59,) With these conditions in place, the
Board finds that LTN3`s concerns regarding the noise level and health issues have been
addressed,
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As stated previously, the Board believes that, vvifh the requirement in place that
Buckeye operate the fadlAty within the noise pasameters as set forth in the noise impact
assessrtent presented in the application, along mrat.h the expansion of the cesanplaint
resolution process to include not only noise complaints but any type of complaint, any
remaining conaex°cas x°eguding the noise of the fadlity will be appxoptiately aaitigated, For
this reason wha).e the Board is aware that operatiorW noise from the proposed project will
irxtezraiittently be audible to the ccammtanity fn the project area, and may be annoy°tn& to
some, at tiatEes, we find that staff's recommendations address the allegecl ermrs in the
rteaa.se impact assessment raised by UNU and the alleged health impacts. Aocorslingiy, the
Board finds that, with these conditions, the proposed project is not so adverse to the public
interest that the operational noise expected from the proposed project rises to a level
s-ufficaent to csvearide the cc3mtrscticm of the proposed pro*ct.

purtherinozey the Board finds that the record, does not suppod the adoption of
absolute noise levels as requested by UNU. We expect that the proposed project will
res-qorably operate within the noise parameters presmted, in the application and recognize
that, depending on weather conditions, the wind turbines may, for la.n-ited peC°iszd.s,
operate at sound levels above tkat modeled in the application.

9. Commumacatio:as 5ysteuis Interference

a. BEmakgye

Buckeye hired a contractor, Coageseaad-., to conduct anedyses of off-air television
reception, AM/FM bmadcast station operations, rnicrowaere pathsr and cellular personal
coaxemurtications services (PCS) in the visinity of the project area (Buckeye Eac. 1 at 192).

Off-air television stations transmit broadcast s3gru* from t^^aBylocated
facilities that can be recei.ved, directly by a television receiver or house-mounted axi.terma.
^cwrd.ing to Buckeye, the results of the study of off-air television stations ft-Ldicated that
there are 180 off-air television stations %rztb.rn 100 xxailes of the project area. However,
stations xncst likely trs produce off-air coverage to Champaign County are those at a
distance of 40 mileEi or less. Within 40 miles of the project area, there are 41 licensed off-air
stations, with 22 of those stations being ful.y operatimal. Six of the operating stations are
translators, or stataoaas that transmit at low power, with linaited, range, and lixiited
frrograzrsnEing. (Buckeye px.. l at 192)

Buckeye notes that the study a^eveaied tlhat there are five full-power analog
television stations and four £ffl-powes dfgital television stations operating in the area.
Additionally, there were three lower-power analog television stations -%ith W
programming and four fsall-pow^r digital television stations operating on temporary
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5pecial Transmit Authority frorst the Federal Communications Co on (FCC).
(Buckeye Ex. I at 192.)

According to Buckeye, Comsearch expects that some channels xnay suffer some
degradation of off-air television signal reception once the proposed facility is constructed.
This degradation would be the result of television signal attenuation or reflectaori caused
by one or more of the turbines. This affect is due to the relatxve locations of the off-air
television antenna, the wind turbines, and the point of receptiort. However, axty effect is
unable to be predicte^d with certainty, but effects could include noise Benerat"son, reduced
picture quality, and signal lnterrupd.on. Furthermore, Buckeye points out that an FCC
mandate required all off-air television broadcasts to tratisitioza fixam analo;g sigraals to
digital signals by June 12, 7009, and this transition to digital will reduce the likelihood of
impacts to television reception. (Buckeye Ex. I at 192-193.)

Comsearch also concluded, according to Buckeye, that there is a good selection of
off-air television available to local communities in the proposed project area, since there
are an adequate number of full-power digital dtaamels available; therefore, it is likely that
off-air television is an important method of reception for cobnmunities in the area based on
the nuniber of off-air television channels available, Some commuruties may see no effect
on off-air television ffom the consteuctioa.a of the proposed facility, while others may have
multiple channels affected. Buckeye states that, if the proposed fad.lzty has any impacts to
existing off-air television coverage, Buckeye will address and resolve each iai,divido.al
problem as commercially practicable. (Buckeye Ex.1 at 193.)

The analysis finther showed that there are six AM radio stations and 16 FM stations
within 20 miiles, as measured from the approxinnate center of the project area. Two ofthe
AM stataoxs each have two database records because they operate at two distinct
transmittal powers, meaning that there are actually only four AM radio stations in the
area. Buckeye submits that, bec.^ause the separation distance of the closest AM station
antenna from the center of the proposed fadIit°y is approximately 14.83 milea, no
degradation of AM broadcast coverage is expected due to t.he presence of the wind
turbines, (Buckeye Ex. 1 at 193.)

Buckeye explains that, of the 16 FM radio stations, ten are licensed and operational,
with the remainder being nonoperational or under application. Two of the operational FM
stations are full-power stations, two are medium-power stations, and six are very 1.ow-
power stations. Of the six nonoperational stations, one will likely be a full-powex° statlort,
and the other five are expected to be very low-power stations. According to Buckeye, very
low-power FM stations are typically d.esigned for lirtuted coverage of less thara 0.5 miles,
and should be unaffected by the proposed facility, as long as turbines are installed at
distances greater than the coverage of the stations. For full- and medium-power stations, a
separation distance of 2.5 rniles is recommended to allow the station to :mairatain rtormal
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operation and coverage. In addition, Buckeye states that a1S of the FM stations' antennas
are lomted at distances gzeatex than 10 inles from the center of the project area, therefCexe,
no degradation of FM radio broadcut coverage is anticipated. (Buckeye Ex. l at 193-194.)

Mcrowave telecommizs3acat.iaan systenu are wireless point-to-point links that
communicate between two antennas and require dear line-of-sight conditions between
each antenna. Buckeye identified 14 m.a.aosaaave pat.}as in the vicinity of the proposed
facilgiy, To asswe urtireterre.apted communications, a "crowave link should be dear, not
oWy at the axis between the center point of each antenna, but also witlain anmttaematicBk
dastartce around ^i-te centre axis. Buckeye calculated a worst-case sceraxzo for each of the
14 microwave paths identified and analy7ed digital files of each for potential interference.
Based on this analysis, only Turbine 37 was shown to cause any potential interference.
Buckeye states that T'urbijae 37 could be sli#'ted slightly or eliaiinated to avoid any
interference; therefore, Buckeye insists that no c3.egradatim of the microwave
telecommuraications system is anticipated. (Buckeye Ex. tat IK)

Finally, with regard to the telephone coznmuna.catitsns in the ce^^lat and PCS
frequency bands, Buckeye avers that they should be unaffected by wind turbine presence
and operation. According to Buckeye, signa# blockage caused by the wind turbines would
not degrade the telephorie network because of the way these systems operate, aBowisag a
signal to reach another tower if the nearest tower is ursavailaLle, (Buckeye Ex. 1 at 194-
in)

b. Tel hszxae Cosn Ran

T'he Telephone Company owm two towers located within the project area, which
are ubhzed to provide intemet connec[iuity to its customers. Those towers communicate
through ws`.x°e1m point-to-point lftiks utUazing a frequency of 5.8 gigahertz (Gf^) or a
taa.iea°owave. According to the 'Y'e1ephone Company, interference could occur if one of the
proposed turbines is placed between the two towers or if one of the turbines is placed too
clcese to either tcwer. Fazrthermore, the Telephone Company states that intc-sference with
the signal could cause awea.€ signal resulting in a.ntennitten.t outages, fluctuations or
variations in d.owr]doad speed, or complete outaps, (Telephone Co. Ex. 1at 2m3,
Telephone Co. Br. at 2.)

The Telephmm Company asserts that any interference with the sigrw wiU hinder
the quality of service it provkdea to its customers. Moreover, the Telephone Company
states LI'lat, in some of its service areas, it is the esa^.1y provider of intesnet cormecti-vity and,
if serrace is interrupted due to turbine placement, those customers would have no options
for irtterzxet connectivity. (Telephone Co. Br. at 3.)

TO Prevent any zalterferettee, Telephone Company witness Tiniothy Bofand.er
testified that the distance between aprsapoaed structure and either of the Telephone
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Company's towers must be at least as great as the total height of the proposed turbine
structure. Mr. Bolander testified that with this buffer, as long as there are no structures
between the Telephone Company's towers, there will be no interference. (Telephone Co.
Ex. l at 4.)

C. Res IL9e9

Upon cross-examlxaati.on, Mr. Shears agreed that Buckeye would accept a condition
on its certificate prohibiting it from placing a turbine in any location tktafi wottl.d cause
interference with the signals sent and received fxom either of the Telephone Company's
towers (Tr. at 272). Lakewise, staff recommends a condition be placed on the certificate
which would prohibit Buckeye from locating a turbine such that it wodd interfere with
the interraet signals from the Telephone Company's towers (Staff Br. at 27).

In response to staff"s proposed condation, Buckeye asserts that it does not oppose
such a condition. However, Buckeye responds that the condition should be written to
include Mr. Bolander's specific description of how interference can be avoided, which
included not only the formula based on the height of the proposed structure, but also the
specific longitudinal axad latitudinal locations of the towers. (Buckeye Reply Br. at 92-93.)

The Telephone Company also expresses concern with staff's proposed coaadrtion, as
it characterizes the signals sent and received froam, the towers as i.ttterne signals, whfch is a
mischaracterizataon of the signafs transznitted between the towers, Therefore, the
Telephone Company requests that staff's recommended condition be revn.sed to prohibit
the location of a turbine in a location that would contribute to the interference of the
signals transmitted to and/or from the Telephone Company's tcswers. (Telephone Co.
Reply Br. at 2-3.)

d. Board's AalYSns

The Board is cognizant of the necessity that the proposed project raot undWy
interfere with the off-air television reception, AM/FM broadcast station operations,
microwave paths, PCS, and internet service in the vicinity of the project area. Upon
consideration of the proposed conditions set forth by the Tetephone Company, Buckeye,
and staff, the Board finds ffiat it is appropriate tv prohibit Buckeye frtatn locating a
proposed turbine in a location that would contribute to the interference of the signals
transmitted to and/or from the °Telephone Company's two existing towers, the locations of
whach were detailed by.Telephone Company witness f3olaetder. lZe addition, as promased
by Buckeye, the Board expects that if the,proposed. facility has any impacts to exusf:irtg off-
air television coverage, Buckeye will address and mitigate each rh:cl.ividual problem.
Accordingly, the Board concludes that, with these conditions in place, this project will
have minimal impact on local commeudcat°sons systems and., therefore, it wzll not
negatively impact the public interest or convereien,ce.
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Acs€agd'axag, to staff, wind turbines have the potential,tcr interfere with eiv'afia-n and
mr.letary radar. The pOtentW interfer(mce Omxrs wlcm wind la:a^xbanes refled radar waves
and cause ghosting or shadowing on r,eciaving xaacsnitors. Staff expla.z:ais that radar
mterferen,e^ raises national security and safety cceneems, Staff states that Buckeye
sarbn-dtted written aao-tif'ication to the National Telecommt.cnicativres atd. Information
Administration (NTIA) of the U.S. Department of Commerce on February 13, 2008. NTIA
responded m July 24, 2008, notifying Buckeye that no concerns regarding blockage of
communication systenis were identified; however, 1!,''Tf.A presm'bed notificaticn of the
FAA. As of the date of the Staff R"rt, the applicant was waiting for the FAA to
determine whether radar interference is expected to be an issue. (%ff Ex. 2 at 50-51f
Buckeye Px I at 195-196.)

The Board finds that, based upon the ^^formation presvided on the zecorcl, the
pzOject will nat have a detrimental effect on lcW or long range radar according to NTIA.
Therefore, based upon the remrda the Bcerd finds that the ccemtrarstion and operation of
the Propessed fadhty will not interfere with:locaI or long range radar. The Board believes
that this determination supports a finding that the facffity will serve the public interest,
convenience, and necessity. We also find that, upon receipt of the FAA's response
pertat.aging to radar interference, Buckeye should immediately provide staff with a copy of
the response.

11. lra$f ìc_and 1xa§g2rtqti^

According to fJuclw,eye, the project area wi1 be accessible through numerous
Wg3awayr, state, and local roads, which will experience an increase in traffic due tt) the
delivery of turbine components, concrete, ^^vel, and heavy equipment to each ktaTWzue
site. Buckeye explains that a de,sx,g^xaated experienced transportation provider, to be
deterrxained, will obtain all necessary fsenraits from ODCrT and the Champaign County
Engineer prior to the commencement of any trasEsfsortataon of the components. (Buckeye
E3c.1 at 196-29$.)

Buckeye explaarw that temporary tczm-outs, as WeIl as reinforcement of roads,
bridges and/or culverts, wM be conipieted prior to the movement of any heavy
eqWprrs.en,t. Gravel access roads wifl also be constructed prior to the delivery of any heavy
equipment axtd will be repaired if damaged. According to Buckeye, aJi areas where
clearance needs to be cortaadered wil be identified prior ics the transportation of heavy
equipment and turbine components. Buckeye offers that all damage will be repaired or
replaced, with documentation of csnditaons arad mtoratac+n of any impacts performed in
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conju,nckion with state and local permitting.8 In addition, Buckeye attests that all
construction sigm and flagging wall. be coordinated with ODOT and the corresponding
townshYps, (Buckeye F'x.1 at 196-19$)

Due to the numerous access points to tlw project, Buckeye rnaira,toins that any road
closu.res should not cause sigrAifican.t impacts to the transportation network or to the
limited number of nearby residents, as alternative routes are readily ava'lable, Finally,
Buckeye states that the project is not expected to have any significant impact on the rail
network. (Buckeye Fx.1 at 196-198.)

While the Board recognizes that construstlm of the proposed facal.®ty vai.ll affect
traffic and transportation in the area, the Board does not believe the impact to be so
negative as to make the construction of this facility contrary to the pubBc interest,
convereience, or necessity. Accordingly, the Boa.rd concludes that the ove.ral.i benefit of this
project outweighs any negative consequences relating to traffic and transportation that
may result from the construction of the proposed facility.

12. Landowmer Leases

Buckeye indicates that voluntary lease agreements wai1l accommodate the majority
of the project facilities, with the possible exception of portions of the, collection system,
which will be constructed in public ROWs. Buckeye explains that the term of the lease
agreements snrill be for a period of 20 years from the initial date of operation, with a
bilateral option for a 20-year extension. According to Buckeye, the amount of the lease
payments would be based on aYSn.ual gerteration production levels and power purchase
agreements, Overall, Buckeye estimates that, znitialty, the Iease^ payments would totat
approximately $1.5 to $2 million per year. The lease payments would be d°astributed
among partic;ipatixtg landowners that host a wind turbine. (Buckeye Ex.1 at 5,68)

The Board believes that the fact that Buckeye will be entering into lease a. ts
with participating landowners and paying these participants for the use of their laxtd is a
positive outcome from this project, We conclude that this benefit of the project supports a
paaidfng that the proposed project is in the public interest, convenience, and necessity.

13: ft:aad Regair

The County asserts that irarreased traffic, as well as the type of traffic, on local roads
will likely result in daxna.ge to local roadways beginning with construction through
decosnmfssion.ing (County Br. at 9; Buckeye Ex. I at 196). According to the County, if

Bonding to assure that stiffide,tt@ funds are avaiiable to repair of any damage to roads or brldgft that
occurs during couutructi.on, operataoti, or decoznm.isslorgi:reg is discussed in the idotdng section
of this order.
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Buckeye is bxna,ble, or unvoiWng, to repair the damage to local roadwaya, local government
wall, be obligated to complete and finance the repairs. Therefore, the County believes that
a bond that provides for road repair sfaould be in place prior to the commencement of
coxasta°uction, (County Br. at 9.) Irt support of its wwrt.zoxa, the County relies on the
testimony of Buckeye witness L--on Cyr, a cciunty owmiissiasner in Benton, Lndiana, who
stated t1^t hiB cmmty has a bond for road repairs and that he bef.ieves that a bond would
be in the best interest of any county in a similar situation (Tr. at 2473). With respect to the
arncaixrat of financial assurance necessary to assure adequate protection for local roadways,
the County asserts that the County Engineer would have the expertise to establish the
correct amount of finaassial assuraxt.ce sufficient to cover the cost of the dars^ge to the
roads due to conste-uctirsn and deeomzrissioxia^ (County Ur, at 10).

Staff agrees that an additional e.aradit9on shauld be included in the certificate, wWch
would reqWre Buckeye to procure a bond to provide adequate funds to repair any damage
to ;pubiac roads resulting from either erection or d.econuai.ssiaraing of the proposed project
(Staff Bz, at 30). UNU saxppcartg this condition, as it asserts tltitt nothing else in staff's
recommendations addivases how Buckeye vva11 compensate the local community ff its
roads are damaged during constructzon or decomn-dssiartixtg. (IJNU, Br. at 98.)

Buckeye does not dispute that the County should get some asswance that the
roadways wi11 not go urtrepaired during the erectiar^.^t and decomaa.issioning of the
proposed facility. However, 13uckeye recommends that, as opposed to requiring a
decommissioning bond, the Board adopt a condition requiring it to follow the rules and
procedures for permitting and bonding as required in Champaign County for bringing
heavy equipmertt cyra the roads and bradges. Buckeye further states that it wusald not object
to having ODOT or staff participate in the process of setting road bonds, so long as
Buckeye does not receive disparate treatment from any other party briaxgang heavy
equipment on the local roads. (Buckeye Reply Br. at $M9.)

^ecognnziiig the potential damage to the kscW roads that may occur due to the
^^em- of construction traffic, through the decommissioning stages of this pr<ejsct, the
Board agrees that, as a condition of the certificate, Buckeye shoWd procure a bond in order
to provide adequate funds to repair any damage to the paabhc roads. Accoxdzrcgly, the
Board concludes that, with ttta's condition in place, the County's concem has been
addrmcd and the public interest, convetdeaice, aad, necessity will be ser9aed.

14. DecoaYtmissioniaâ

a. VaD fQr Dec2rrMs.issir^ning

According to Buckeye, aatihty s^e wind turbines have a typical l.if"paa°a of 20 to 25
years, with the c.axx•exit trend being to replace or repower older wind energy projecb by
upgrading older equipment to more efficient turbines. However, Buckeye aecogrtizes that,
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if a turbine is not upgraded or if a turbine is nonogeratiorW for an extended pexiod of
time, tfi.e turbine will need to be decommassacsned. Buckeye proposes a decommissioning
plan vAt.h two primary aspects: reni€va.l of facility components and hapzovametts, and
brst7,df,ng. (Buckeye Ex.1 at 199.)

With respect to the removal of the facWty components and improvements, Buckeye
will dismantle and remove improvements and other abceve-grartmd property at the
terxxiinati®n of the lease. Buckeye proposes that below-grcaund sfvctures, such as turbine
foundations and buried interconnect lines shmuld be xemcaved to a minimum depth of 36
irtr-hes, and any underground infrastructure at agraater depth wi&f rewAin in place. After
removal to 36 inches, Buckeye will regrade disturbed areas, restoring them to their oaigh-W
grade, to the extent possible. Buckeye states that, at the request of the landowner, atmay
consider Oeswing roads, foundations, buildings, structures, or other improvements to
remain in place, but it is not obligated to do so. (Buckeye Ex.1 at 199.)

Staff recommends, in evaluating Buckeye's decommissioning pla.ax, some additional
xequaxernents. With respect to the time for decommissioning, staff recr^rAmex-tds that the
facility be decommissioned: witbin,12 months of the end of the useful life of the facility or
an individual turbine; if no electricity is generated for acozatinuataa 12-mssntb period for an
axadividAaal turbine or the entire facility; or if the Board deeais the facility or turbine to be in
a state of disrepair waxxanting decoxrvadssioraing, the fa.cibty or hubaxae w"slf be presumed
to have reached the end of its useful lifa. Staff also recommends a gTeater depth than was
proposed by Buckeye for the removal of the foundation of each turbixae, spedfically, staff
recommends that the foundation be removed to a depth of 60 ancties. (Staff Ex. 2 at App.
l.) Additional eondattcms were recoarmend.ed in the Staff Report that were accepted by
Buckeye and those conditions are se forth below in the Cc^nclusion and Conditions
Section (Buckeye Br. at 58).

Buckeve responds to staff's recommendations by stat:ng tiat it is not necessary to
reqixire the foy.zndation for each wind turbine to be removed to a depth of 60 axecb^^..
Buckeye wstziess Shears testified that there would be no practical difference between .36
and 60 indies, in ternis of the potential future use of the land, but tfta# the additional
removal may result in greater ground diistu'fancc. (Bue-ceye Dr, at 58-59; Tr. at 198-200.)
Moreover, Mr. Shears states that most potential leaseholders have been satisfied with the
removal of the foundation to between 36 and 48 inches (13udceye f~x.. 4 at 23-24). However,
staff still mairatatps that removal to a naUmum of 48 inches is necessary (Staff Reply Br. at
22). The Board agrees with, gtaff°s recsmgnendation that removal of the foundation should
be to amissi.mucri depth of 48 inches.

Upon consideration of Buckeye's decomrnissieanirag plart, as well as staff`s
recommendations, the Board finds that, vaath the inclusion of the necessary conditions on
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BZ.ackeye`s deconrtimior^g plm, as proposed by staff, the plan wifl be reasonable and
will serve the public interest, convenience, and rxesmity,

b. Financi.a1 Assurance

i. &.-23M

With respect to the provision of a financial assurance, Buckeye proposes that, by the
fifth anniversary of the con-unercial operation date of the Frojct, Buckeye will provide a
surety bond, letter of credit, or other security in a form reasmably acceptable to
landowners, in an srncsuxat sufficient to cover the ccasis of reraacsvsl and disposal of the
facility improvements and costs of restoration, minus the misrs.ge value. `Z"ne initial
amount of the bond or uredertaldng will be based on a study undertaken by an
independent certified engineer that will determine the estizxxated costs of removal and
decommissioning, and the selvag;e value of the improvements, with the amount of the
bond or crther underts.king to be reviewed every fifth year from the eoaunercial operation
date, If the estmate of deccsnuraissioW^g costs irtc^a^e, so will the ainoaant of the bartd or
undertakirag. The cost of the independent certified en.oeer wi1 be paid for by f3uekeye,
(Buckeye Ex, l at 199=200.)

In support of its decozaune.ss#carin,^ plan, Buckeye -oA9ness Christopher Skaeus
testified that he found it inconceivable that the proposed facility woaaid not operate aluring
the first five years, such that decomrraissiordng would be required prior to the five-year
point. The only scenario Mr. Sb.een ccauld imagine that would binder the first five years of
the project wrotdd be financial difficulties on the part of Buckeye; however, Mr. Shears
asserted that, in the event of siach a flran^'aal failure, another entity would almost surely
begin operating the pgoject, (Tr, at 192a193.)

ii. 5̂tAff

To review Buckeye's proposal, steff researched how other wind farat,^s provide
financial assurances and found that the wind fsnns rewuched all required a performmce
bond, surety bond, letter of credit, esaow account, corporate guarantee, or otl.i.er form of
finaxcia.l sss-urance. Other states had varying tlmelines for when the financial assurance
shoWd be ixi place; however, ell utilized independent engineers to determine the amount
of potential deconwdssioning costs, Staff also asserts that 0 states have a sd time period
for nonoperation, after wWch the company is required,. to begin deconurdssioxxinga
"icaUy, that period varies from 12 to 18 znrarttfa.s, Under the regulations operating in
other states, if the company does not begin decoraxrnissioraing when requi:re•d.,'the state may
take necessary action to begin decozzuW.ssIcpadxg.g, including zeqWrircg forfeiture of the
bond. At least one state requires state approval of al:] d.ecsxmaz-dsstoning efforts before the
bond is released. (Staff Ex. 2 at 53.)
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Staff recammeraded an additionaJ, condition, which provides for the cieteaaaxination
of decommissioning costs and the recammendaiion of a bond amount for
decomnnissi®ning. Speca.fis.alty, staff recommends ffiat, subject to approval of staff, an
axsdc-pmdent acud registered professional engineer, licensed to practice eaaoeering in the
state of Ohio, shall be retained by Buckeye to provide two estimatess an estimate of the
total cost of decommissioning in current dollars without regard to salvage value of the
equipment (decommissioning costs); and the cost of decogxami.ssiords%g net sMvage value of
the equipment (net decoaxuxdssiordng cos9s). Staff also fsaovid.ed a detailed
r'ecoazarnendaticsn as to what should be included in the analysis of costs, including a
provision for the inclusion of a certain amount of contingency ccsks, According to staff,
the estimate should be on a per turbine basis and should be submitted for staff review and
approval after one year of facility operation and every fiftb, year thereafter, (Staff Ex. 2A.)

Staff aJso recommends that, after one year of facility sspentiasrs, Buckeye should post
and maintairb, deeonm-issioning funds in an amount equal to net d+ecommassionia'.,g costs9
provided that at no point shafl the net dec:onmxissic=raing funds be Iew #tian 25 pem-ent of
the decommissioning costs. purtfenracs.ae, staff sazbmits that the d.ecaxmn-tiggioas:ertg famds
(financial assurance) should be in a form apprszved by staff, should be payable to the
Board, and should be conditioned on the .fsithfW pea^forxaiance of aU requirements and
conditions of this application's approved decorrtrrdssioning and reclamation plan. (Staff
Ex. 2A)

In its brief, staff modified its recommendations to include a provision that
d.emararrdssiozdng estimates be reviewed every three years, rather than every five years.
Staff also remaved the condition that financial assurance be payable to the Board, and has
included the use of a performance bond as an aflferxatave mechatasm for finanrW
assurarace, (Staff Br, at 31.)

iii. ftugke,ve Ii.M§gpr=tce Staff

In response to staff's recommeaacia9iom, as modified in stafk's brsefP Buckeye
responds that it is agreeable to the recommendation ffiat financial assuransse be put in
place wit.b.an one year of opegatfora, Buckeye also agrees to an estamation of
decommissioning costs occurring every three years, (Buckeye Reply Br. at 90.)

In response to the remainder of sta€#''^ proposed conditions, Buckeye agrem,
general.ly, to the c®ndztiors. However, Buckeye requests that the conditions be xxresdnfted
in two respects. First, Buckeye prDposm that the conditions be modified to asswe that
Buckeye does not have to post rra-ultiple bonds with multiple parts,es> Buckeye explains
that, as a condition of Buckeye's leases, it is required to pcasR bcaaxds vvath the landasorg.ers as
a party to the bonds. In the condition, as proposed by staff, Buckeye woasld have to enter a
separate bond with the Boarsi. To rectify this situation, Buckeye proposes ttmt any bond
required to be posted with the Board be reduced by the amount of any boatd pceted on

77



fR&^W-pUBGN -74-

leYeslf of any .laredzbwxeers., if Buckey^e provides appropriate evidence of the ^t^xt^ of
such a bond. (Buckeye $r. at 59-60; Tr. at 195.)

Second, Buckeye dimgrees with the requirement that the miaaimeurq bond arnount
be set at 25 percent of decommissioning czasts. Bur-keye asserts that it is highly un.tlkely
that the project will be decommissioned in the first few years of aperatlaanr furthentoref
the salvage value of the proposed fad3lty woul.(i be significant as the turbines wr'.11 stifll be
under warranty. (Buckeye Br, at 60;1'r. at 194.) Ad.dil:tionally, Buckeye asserts that there is
no reason for the requuireraaeaat that 25 percent of deeaoramiissforti.^g costs be p€>sted.
According to Buckeye, staff covid only testify that the amount was taken from another
state's * r̀.nd ordinance and staff d:id not have zaticrmle to support the requirement
(Buckeye Ux. at 60; Tr. at 2117). Instead, Buckeve aeoDmmends that any bonding
requirement should be related to the decorrumss%orait^^ cost rels.tive to the salvage value to
avoid unnemssary bonding costs; therefore, Buckeye recommends that the required bond
be equal to the decoxztartlssioning costs minus 75 percent of the salvage srailue, as estimated
by an independent and re,glstered presfessional engineer (Buckeye Br. at 60).

iv. UNU T a-nd tf^^ ^2anty

In response to Buckeye and Staff's consensus that financial assurance shotild occur
within cem Yeaa° of operation, UNU asserts that Oae risk of facility abandonment is not ars,
unreasonable coracem, even at the lae ° °ng of construction aM Ex. 27A at 4}. UNU
also argues that finaniaal assvsance for decamar-dssianirag sbould be reqiiired for the entire
life of the project, as it is not inconceivable that Buckeye could go bankrupt before the
construction of the facility is even completed. UNU supports t}ais condition and
recommends sn additional condition requiring Buckeye to demonstrate, wefl in advance
of the expiration of any bond proc€r.aed, a rertews1 or replacement of the bond, to assure
that a bond cannot lapse before the decommi.ssioniz-ag process occtam (T.Yi*ITJ Br. at 97);

Although 'Buckeye asserts that equipment wananties, instarance, or potential
equipment resale value will cover the cost of deconixrtissioning in the first few years of
operation, according to UNU, none of those options prutect the commuraity if
deconunissEoraing is necessary before ^nanciM asswance is required. (UNU Br. at 97-98.)
Moreover, UNU argues that the cost of deconuro.issieardn^ can be as much as ,000 per
turbine for the decommissioning of arn entire wind farm, and can be rnucb kvig•i.er if only a
sirtgl.e turbizie is being decomn-dssiQned; therefore, appropriate finaancaal assurance is
important (Tr. at 2118). The County also asserts tMt f°mandal assurance ahp,uld be in place
upon cozrunencement of construction of the proposed facility (County Br, at 11).

in addition, LJNL3 amerks tl-at staff d.ed not adequately comtder the necessary
amount of a decommissioning bond. According to iJNU witness John Stamber& prices for
scrap metal fluctuate greatly; therefore, it is anporkant to wnBid.er this fluctuation to
assure necessary fxaxids for d.ecoanrrii,.ssio:ning are available throughout the life of the
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proposed facility. (UNU Ex> 27A at 8.) Although staff`s recommended condition contains
a consideration of contingency costs, t.hose costs are capped and staff was unsure as to
whether those costs would be sufficient to cover fluctuations in the cost of sceap ([TNC1 Br.
at 92; Tr. at 2210; UNU Ex. 29). UNU also exfaresses concern: over the 25 percent of
decommissioning costs that must be maintained, as UNU does not believe this provides
sufficient financial assurance to cover decorrurtissioning over the life of the proposed
facility given the niltaare of the scrap market fluctuations (UNU Br, at 93).

Wrth respect to the reeomntend.ed. bond amount, UNU argues that nerther Buckeye
nor staff's recommended bond amounts will be sufficient to cover deromnissioning costs.
With respect to staff's recomrnendation that a surety bond of no less than 25 percent of
decornanissioni.ng costs is sufficient, UNU asserts that this atnount does not adequately
protect the community's interests and is not supported by any underlying rationa;Ee. With
respect to Buckeye's approach, which would calculate the bond amount as
decomrnissioniz•%g costs minus 75 percent of salvage value, UNU argues that this approach
is also not supported by any justificatiom.. (LJNU Reply Br. at 41-42; UNU Br. at 92-93.)

UNU also argues that, if Buckeye is allowed to use a surety bond for financial
assurance, the bond must be payable to the Board, in order to farilitate the Board's
enforcement of the decomuu,ssioniatg requirements (UNU Reply Br. at 42; UNU Ec. 27A at
16). In the alternative, UNU witness Staniberg testified that the county engineer could be
named as holder or coholder of the bond (UNU Ex, 27A at 16).

UNU also conr_urs with staff's recommendation that the d sionin$ estimate
be prepared by an independent professional engineer whose selection is approved, by staff.
In addition, UNU believes that a cornmuni.ty representative should be given the
opportunity to review and provide coreznents or objections to the selection of the
independent engineer (`I'r, at 1127-1128). UNU suggests that the Champaign County
Engineer would most likely be the appropriate con-anun►ty member to review the selection
(UNU Br. at 96).

UNU witness Stamberg recommends two means of curing what he views as a
defect in staff's recos xn:rnendations. First, the witness recommends a performance bond,
which would eliminate the need for periodic review by staff and place the risk of
performance directly on the bond issuer. Second, W StasnlZerg states that a surety bond,
set at double the estirnated decoznmissioning costs, as estimated by a Board-approved
professional engineer would be sufficient to insure against Buctaaations in the scrap
marFcet. Mr. Stamberg beiieves that this would not double the cost of the bond, but wo uld
likely result in a percentage premium of something less than total the double cost of
decomrrr.issionzng; therefore, it would not place an undue burden on Buckeye. (LTNU Ex.
27A at 14-15.)
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bnitiaP.ly, Buckeye asserts that financial assurance upon const.uc:tion vuoWd be an
aaru^^^sary requirement, as the value of the turbines at that time, would far o-utweigh any
potential cost of deconintWioxing (Buckeye Reply Br. at 87). Furthermore, Buckeye agrees
to a provision that provides for a representative of the canirr.aanity to help select the
engineer, as long as final esdmate approval restsKith Staff (Buckeye Reply Br. at 90).

In response to UiNU's recommendation that Buckeye be required to procure a
performance botxci, Buckeye aswrts that a perfoaimnee bond: i^ ,not a viable alternative to a
financial bared. Buckeye asserts that finding a financial institution that vvill have the face
value of the bond avaIable over the next few decades to cover deconunWiorsing is a much
smaler risk ti-tan finding a finn that wall agree to perform decoca^+.'sssioadng, if ceilled upon
to do so, sometirrte in the next few decades. According to Buckeye, perforsnance bonds are
not tv̂ piW for ^-txad farais and a perfonxeance bond wiU not alleviate any risk, ^a
bonding agent still may not be fria.ncially able to perforin decorna-dsgzraaiaag. (Buckeye
Reply Dr. at U-85, Tr. at 1122,) Buckeye also argues that a surety bond, se at double the
estimated decomaiissicaning costs is impractical aand appears calculated to inflict a
maximum deW w. of financial stress on the prdject (Buckeye Reply Bre at 86). Buckeye sta11
recommends its irdtaal proposal of financial assurance equal to the decommissioning msts
minus 75 percent of the salvage value, as estamated by an independent and .regLskeresl
professi€snal engineer (Buckeye Br. at 60; Buckeye Reply Br. at 91).

vi. Board AndX^b

The Board agrees that decaammimiaaning and the associated frLansW assurance is an
important issue that must ^ev.afluated. in our consideration of the propeaaed project.
Having fbmxaugMy reviewed the concerns and proposals raised by the parties on this
iffiaxe, tha^ Board believes that some financial assurance is appropriate upon construction
and we have set forth such a requirement in the Conclusion and Conditions Section of this
Opi.raaon, order, arad ceatfficatc. The necessary conditions include those recommended by
staff, as ffununari.zed above and detailed further below, as well as the requirement
requested by UN-U that a representative of the comrxe+txrdiy wsist in selecting the
independent engineer, with the final selection d:ecision resting ,sarith staff, Accordingly, the
Board concludes that, with these conditions for desonuniaaiordrtg and, flnancia1 assurance
in place, public interest will be protected.

15. Conclusion

In.itaall.y, the Board notes that in cmsadering whether this pToject is in the public
interest, canvetierace, and stmessity, the Board has taken into account that the renewable
energy generated by this faLffity will benefit the envirosuzaent azi.d caxa,sumers. Iit addition
we note tbis project wifl assist Ohio's electric utilities in meeting their renewable energy
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benshznarks required pursaant to statute. Moreover, upon review of the record, we find
that this project has been designed, to have mhiimal aesthetic! izrapad on the local
community. With respect to safety and health sszrecvxns, such as setbacks, blade shear, ice
throw, shadow flicker, and noise, the Board finds that these coracerm have been
adequately addressed, both in d.-te initial applicatton, as weff as in stafffs proposed
conditions and, Wtimateiy, in the conditions contained in the Conclusion and Conditions
Section of this order,

The Board also notes that, with respect to communications, radar interference,
traffic, and transportation, 1&,e believe that based on the record t:Ms -project has been
designed to avoid any atters.4iran of the resources available to the community. Spedfis.any,
13uckeye has studied the potential for interference with communications systems, and local
and long-range radar, The results of these analyses have lead to a project that is
eonfig-uxed to have the nd:iiisxaum impact on these resources. I'Vith respect to traffic, road
repair, and decomrrassiozdtg, the potential impacts have been ascertained, and the
conditions contained in the Conclusion and Conditions Section of this order require the
appropriate financial asswsxz,ces to make certain that the con-antianity is not harmed by
those aspects of the project. Accordingly, based on our consideration of all of the issues
noted nn the proceeding secticn-ts, the Bbard, finds that this project is appropriately tailored
to serve the public interest, convenience, and neceskty in accordance with SecHore
4906.l0(A)(6), Revised Code, provid.ed, the conditions set forth in the Condaasion and
Cond.itions Section are adhered to by the applicant.

G A rkll.tu^.'a1Das `Ct _ctJos1 19 1 t^ Rffldg ode

Staff explains that classification as agricultural district fland is actueved, through an
application and approval process that is adxas.iatistered through local county auditors'
offices. Staff nortes that, based upon parcel information obtained fresm the Champaign
County Auditor's records, Buckeye has stated that 43 socultural dis-txict parcels are
located within the project area. T`h.q project facilities will directly impact 25 of the 43
agricultuxrzLI parcels in the project area. Staff has also evaluated potential bnpacts on
agricultural praduction, and notes that Buckeye has, indicated that the project would
disturb 372 acres of agricultural land, of wtdch 303.5 acres would be temporarily disturbed
during rocasta Lictican, and the remaining 58.5 acres would be permanently disturbed and
taken out of fsroduct%oz•r.. (Staff Fac. 2 at 54,)

According to staff, construction-related activities, such as vehicular traffic and
rnatez°ialfi storage, could lead to temporary reductions in farm prodticfivity caused by
direct crop damage, soil ^mpactiort, broken drainage tles, arsd reduction of space
available for planting. However, staff reports that Buckeye has indicated that it intencb to
take precautionary steps in order to addxess such potential irapacU to farmland, Mudaxtg:
repairing or replacing damaged drainage tiles to the landowner's satisfaction, subsoil de-
corn,iaaction, and rock picking prior to respreading of topsoil in disturbed areas. Buckeye

----------------
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also states that the value of any crops damaged by cssmtrts.cta.a^^ activities or by soil
compaction wi1.1 be reimbu.awci to the laxtdowner. Staff hirther states that, after
construction, arly the ^ocultu€al land associated vvi.th the turbine locattom, the
substatfon, and access roads wili be removed from prodtaction. (Staff Ex. 2 at 54.)

In sum, staff concludes ffiat there would be no significant permanent irra,paetr, f.zarn
the constauckimn or niAigateaaartce of this proposed electric generation facility on aga icu3.tsxral
districts. Further, staff states that construction and maintenance of this proposed facility
will not impact the viability of any agricultural district farn-dand, as only 68.5 acres would
be removed from agricultur^) paodazctitare, (Staff Ex. 2 at 54.) Therefore, it is staff's
conclusion that the Board should find that the impact of the proposed facaiaty on the
viability of existing farnilarads and agsacaltural districts has been deterrrined and wit be
acdnamaJ.. (Staff Ex. 2 at 56.) No intervenor raised any concems regarding this cxa.tera®n,

The Board finds that, in aowrda;a.ce with Section 4906.10(A)(7)6 Revised Code, the
impact of the proposed fadlity on the viability of existing faantiand and agricWtural
d.istrids has been detmTnined and the impact wifl be ^mal,

H. Wg#g ^onservatgra i'ractbce - 5^cf%^sn 4'& 1fHA)M Reviagd Cc>de

Staff reports that the proposed facility involves the utilization of numerous wind
turbines to genmte electricity. Wind-powered electric generating faLiieties do not utilize
water in their process of electricity prcrduc°tan, therefore, water consumption asst►ctatei
with ffie pr^os-ed electric generation eqWpment is not iui issue warranting camer4ratior ►
efforts. However, portable water wifl be needed for personal use by einployees at the
facility's operation and maintenance building, but those needs are expected to be mi:nftnal>
Therefore, staff recanunends tkaat ilze Board find that the proposed facility vrW comply
witb. Section 4906.l0(A)(8), Revised Code. (Staff Ex. 2 at 56.) No intervenor raised any
concerns regarding tftis sxater%®n. Accordtxtgly, the Board finds the proposed facffity
complies vafth Section 4906,10(A){8), Revised Code.

I, Offierwues

1. ^mghLjUjA^^i^ ].'LoSedure

According to staff, the proposed facility must be ecmstructed, openteds and
maintained in con#'catriity with the certificate issued by the Board, including any tffuvs,
conditions, and mcxifficaticror,,s contained tb.ere'an. Staff recommmds that any certificate
issued to Buckeye include a condition that woazid require Buckeye to submit to staff, for
review and acceptance, a completed complaint resolution procedure at least 30 days prior
to the preconstruction conference, wb:tch waaxfld cover complaints on t^sues such as noise,
shadow flicker, and dec®man%asic+a-dxa& etc, arud woaxld require notification to staff of any
complaint subrrdtted to Bucceye, (,%ff Ex. 2 at 58-59; Staff Br. at 35.) Buckeye witness
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Shears testified U-iat he supp€srts the creation of a complaint res€}lutim process for the
proposed faei.lity and he beIaeves the Board is the appropriate entity to put the procedure
in place (Tr. at 130). Buckeye supports the creation of ^^inplaint resolution proms, as it
will aEow wmpIaints to be addressed and nai.tigated as they arise, instead of through the
imposition of extreme conditions on the cntlfica.te (Buckeye Rep&y Br. at 54).

Staff states that it believes a-ny remedies avaiIa'bIe to parties udC%zing an informal
complaint process with Buckeye would be iiaxdted to rWtiga[ion and performance.
However, if acompIa..Btitag party wished to pursue a formal paocem for a certificate
violation, it would do so under Section 49Q6.97, Revised Code, ar+.d.Ruie 4906-9°01, O.A.C.
Under these pravisiom, a party would request tlat the Board iaaatlate a proceeding to
investigate wlaetktei° the facality is operatrng in compliance with its sertifteate. Pursuant to
Section 4906:97f Revised Code, if a violation is found using ti-iis fssrxnal process, ^Board
would have the option of assessing a forfeitaare that would be d.eposated in the state
treasury of not more than $5,000 for each day of da e violation, not to exceed an aggregate
of $1 mMi.ors. Other penalties znay also apply. However, staff notes that relief such as
moneta€y or injunctive relief could not be obtained from the Board, but instead wtwld
have to be pv.riued in an action before a court of sarruncan pleas with jurisdicdont over the
anattera (Staff Br, at 36-37.)

Therefore, staff recozuraends a two-tiered complaint process to address complaints
regarding any aspect of the proposed facility, with inforniaI complaints being resolved
with Buckeye, wbich may lead to a more efficient resolution, and formal complaints kw-iag
resolved through the process with the Board. More formal complaints, those not satisfied
through the informal complaint process, can be pursued by the formal process aLreasly
provided in Section 4906.97 and 4906.98, Revised Code, and Rule 4906-9-01, O.A.C. (Staff
Br, at 37.)

In response to staff's recommendation, ITNrL.3 asserts that the f3oaa°d should require
Buckeye to subn-dt a proposed complaint procedure as part of the applasataoat, so that
public input can be provided to increase its effectiveness. LTNU also recommends tlat the
eertificate require B-aeekeye to provide staff with funds necessmy to xetaan a comultatt
answerable only to staff to investigate any complaints because UC+IU believes that the
Board will inevitably need, to hire a constaltant to deal wi.th the wide vafiety of complaint
tofsics. Furthermore, UNTi offers that, af the complaint rmIution procedure involves
Buckeye receiving and investigating complaints, Buckeye shoWd be reqtti.red to forward a
detailed record of each complaint to ^Board., so as to allow the public to morQator tla^
adeqcaacy of Buckeye's response, as well as the number of compWnts arising out of the
operation of the proposed facWty. (UNU Reply 13r. at 29-30.)

Specifically, with respect to noise, UNU assels ffiat any complaint resoIuticsn
procedure is meaningless without aat objective stsndard to evaluate the merits of noise
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c®mpiaints, kh.erefOre9 UNU requests that the certificate id.^tnfy a deibel level that is too
high, in order to provide a aaumerec standard by which to judge whether a ccrrnpWnt is
valid.. In addition to a numeric noise limit, [INU argues that the certificate should also
require Buckeye to submit a plan to reduce noise levels if they are found to be higher than
the linait, in order to make the complaint resolution procedure as effeefi^e as possible,
(UNU Repfy'Br. at 30-31.)

The Board is mindful of the need for a complzint resolution process that is both
effective and offers an efficient resolution of complaints. 'f'herefcare, the Board. agrees with
staff's proposal for both an informal complaint resolution process conducted through.
Buckeye, with notification to staff, as wefl as the formal process, already in place, for any
alleged certificate violattor, With regard to iNUps prapsassl that the foaxd require that
the certificate be conditioned on Buckeye prcavidartg the Board with huids to hire a
consultant, the ^oaxd finds such a condition utzaecessa:zy. As for setting a specific decibel
noise tin-dt, the Board addressed UWs concerns with noise previously in ttras ordea,

2, &rveflllance ameras

UNU wi.tFte,.^ James stated that other wind farms um surreiHance cameras on their
turbines (UNU Ex. 31A at 21), Although Buckeye has not expressed an intent to bistaB
surveillance cameras as paat of the proposed facility, UNU recommends a condition which
would prohibit the installation of sezrveillance caraaez°as on the turbines wit:taift the
proposed facility (IJN-LJ ffr, at 90),

In mpqrese to LINt.J's concern, Buckeye witness Shears tesdfled that he had never
been aware of the instaHatton of suraeMance cameras on urind turbines and could not
u.s,derstaxd the need for saash axaeasures. However, when asked if he would obje-ct to a
coaudititzn in the certificate prohiiafting the FnstaUation of surveillance cameras, Mr. Shears
stated that he was skeptical of why ffiat wox.Id be required as a condition, but stated, that it
sounded semible< ('f's, at 150-152.)

Therefore, the Board finds that a condition protu.bxting the fnstaJ.latfon of
surweitlance cameads on turbines, as a routine practice as part of the proposed facalaty is
appropriate. Should a reasonable, justifiable need arise to install suaveill.aaa.ce cameras,
Buckeye must faxst seek approval from staff,

3. Taxation

With respect to the possible tax benefits the construction of the proposed faaflaty
could have on the surrounding coxununity, the County asserts that any potential benefits
are uncertain (County Br. at 16; Tr. at 1676-2677'), Given recent efforts in the Ohio GeneraJ.
Assembly, as well as the potential for Buckeye to obtain fi.n -anr.ing through the Ohio Air
Quality Development Authority, the Board is unable to determine, at this time, the amount
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of any additional tax revenue that local governments would receive if the propoftd facility
were constructed and operated as proposed in the applicat.iort,

4. gaLn= in -csn it.i a.€t ' 'cate issuance

UNU opposes eight of the staff's recommended conditions, as well as t'ree other
eortditiors proposed by Buckeye that require Buckeye to present `s.r9fomiatioai for staff's
review and acceptance or approval after the Board has granted Buckeye a certificate to
construct the proposed facility (T,7,[U Reply Er, at 43-46; Staff Fac. 2 at 57-66; Staff Br.16-T8,
20, 26; Buckeye Br. 15--17).9 Generally, the cc,ndittiors which UNCJ opposes relate to the
submisssaBt of certain information at least 30 days prior to tlae preconstruction conference,
including; the firtal electric eollection system plan; the tree clearing plan; the sgte-speeific
geoteeh:nieal report and fitiW turbine foundation desigrtr the fire protection and n tedisal
emergency plan; the complaint resolution process; the development of a post-construction
avian and bat mmtality survey; development of an HCP and securing the tM; blade shear
information specific to the ttxrbine r.rflodel selected; compliance with FAA and ODOT-OA
requirements; perfonnanee of a press.ael zone analysis; notice of ax3,d czriipliance with the
turbine selection criteria; specifics of a decision regarding the relocation of T^^^ 57 and
70, if con,structed, and the establishment of sWow flicker mrsrdtosing and tesdng
complaint procedures.

L'trtL1 argues that the referenced conditions either allow the proposed project to be
revised based on infoamation that was not presented at the pubfie information meeting, in
the application or at the evidentiary heaxiatg,, or to defer steps that should betaken before
the Boarord issues a certif•ic,ate. TJNU argues that issuing a cerfifieate with such oDnc'^"tiorw
relieves Buckeye of its burden of proof, perrrEi.ts the arbitraxy cireurnventiord of the rights of
public notice and particapation as set fyth in Chapter 4906, Revised Code, and deprives
the intervenors of procedural due process. tJNU requests that the Board etaaa-driate the
above-referenced cmndat'sum, dared Buckeye to file aD the hiformaticeaa required ptaxsuant
to the afsove-refereraced conditions and that the evidentiary hearing be reopened to aRow
for the "full evidentiary exchange by afl parties regarding the new anfoxmattori„" prior to
the Board issuing Buckeye a certificate to emistzact the proposed wistd-poweaed, electric
generation facility. (UNU Reply Br, at 43-46)

The Board notes tlimt it is the Board's long-standing policy to require the applicant
to hold a preeazst.ru.etrora conference with the st.aff, to demonstrate compliance with the
aswciated requirements of other state axad federal agencies, and other specffle particulars

9'{JNiJ espgaws staff"s proposed and m+risW canditeom as seR forth in the Staff Rerxa gand sxaoMec3 3ra ffie
stai#''s brief, cmidrtioavs 8(e), (f), (h), (i) and Q?, (15), (16), (33), (36), (40), (45), (46) and (50), as weU as
Buckeye's requested revesiwm to staffs rmcrommeaaded carditicr;ts (31), (45), aM (50), The c+orclitiom of
the eerkiflcate have been modified as set forth in flw. Conc9wion and Cmd.itztam Section of " cpiu[don,,
order, and certificate.
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+af constauctiors after the certificate is issued for efficiency of the certificate process, and the
use of Board resources. The certificate conditions also require the applicant to
deanoxastrate that the final construction plans for the face.lity comply with the Board's
opireioii, rord.er, and certificate, and the conditions thereof, as adopted by the Board. The
certificate conditions also may require the applicant to have in place certain procedures,
Iike the complaint procedures proposed in this case, that the Board finds appropriate for
the cc+mtxuctio% of the projed or to addrm public interest concerns without unduly
delaying the certification process. Further, the Board's certificate conditions recaagnLze and
incorporate inta the certificate, and to some extent the Board`s certificate to construct,
operate, and maintai-n the prapcftd project, the requirernen#s of other state and federal
agexdes to ocarc^^c°t the electric generation €acility.

We find €J11-X's daaaxas regarding the Board's process requiring the subniissicsn of
information, as set forth in the conditions of a certafacate,#o be unfounded. Any party to a
cetaf'cate applfcation has an opportumty, as L'NU has done in th,s matter, to csppcse
staffs recommeraded, cssreditions or to propaase additional conciiticins, Furthermore, the
Board notes that, in accordance with Section 4906.07, ^evi.md Code, the Board is required
to h.old, a hearing in the same manner as on the application, where the amendment of a
certificata involves any materaal increase in any e°i.virceninental, impact or substantial
d-ange in the lomtion of all or a portion of the facility. Therefore, we find tlata given the
safap-ard taxadeT Section 4906.07, Revised Code, which would require Buckeye to file an
amendment to the certificate, we find LTNIU's arguments to be without merit.

CONCL.USfON ^ CONDMONS•

The Board has oonsidered the record in this proceeding, and the interests and
arguments of each party. Based upon the record, the Board finds that all of the criteria
established in accordance with. Chapter 4906, :&ievised. Code, are satisfied for the
construction, operation, and maintenance of the fadlity as described in the aplslisatpasat
filed with the Board on April 24, 2009, as supplearaented, on Aupst 28, 2009, and
September 1, 20}9{ subject to certain coseditioz-f.s proposed by staff and other parties, and
rracadified herein. In addition, upon review of the record and certain issues raised in this
case, the Board finds that certain requirements delineated in this order, while not
concl:itiorb,s on the certificate, are appropriate. To the extent that a reqcxest to amend a
partieWar condition or to supplement the conditfom is not disc waad or adopted in the
conditions set forth below, it is hereby d:ertied, Accordingly, the Board approves the
application s.nd hereby issues a certificate to Buckeye for the corstructicn, operation, and
maintenance of the pgoposed facility, subject to the ccsnditioats se forth below.

(1) The facility shall be installed at Buckeye's proposed site as
presented, in the application filed on April 24, 2009, and as
further clarified by supplemental fihngs.
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(2) Buckeye sh.aU aalilize the equipment and construction practices
as described in the applicatiesn4 and as daxi.fied in supplemental
fil.arags, and reccym.anezadatlons in the staff report, as modified
hereisL

(3) Buckeye si1aR implement the mitigative meanues described in

the applicatiom any supplearcexetal. BJings, and
recommendations in the staff report, as modified ^^rem,

(4) Buckeye sW obtain and coznply with a1 applicable permits
and authorizations as required by federal and state entities
prior to the conuneaace€raent of confftrcactioaa and./car operation
of the .lacility, as appropriate.

(5) A copy of earki permit or authorization, including a copy of the
origi-nal applfcat%ort, if not already provided, axtd any
associated temis and conditions, shall be provided to the staff
within seven days of issuance or receipt by Buckeye.

(6) Buckeye shall operate the facihty within the noise parameters
as se forth in its noise study and pres(mted in its applicatim

(7) Baackeye shall conduct a pxecanstruction ccrzferenoe prior to the
stalt of any project work, which staff shall attend, to dascws
how envi-ronmental and other concerns will be ^atisfacttrily
adcfressed,

(8) At least 30 days prior to the preconstruction conference,
Buckeye slall. provide the following documents to staff for
review and accep#anceo

(a) A final equipment delivery route astd
transportation rDuftg plan.

(b) One set of defafled drawings for the proposed
project so ftt the staff can confirm tksaft the final
project des.i.gn is in compliance vvltli the terms of
the certificate.

(c) A stream crossing plan including details on
specific streams to be €roswd, e-ather by
ccamtruct4an vehicles and/or facility components
(i.e.q access roads, electric collection lines), as well
as a specific discussicsrt of proposed crossing

-83-

87



0^^ EL-BGN

methodology for e-acYa stream czossi^g and post6
comtrtucti®n site restoration, The stream crossing
plan s.faU be based on final }alam for the accew
roads and electric collection system.

(d) A detaded frac-otat contingency plan for stream
crossings that are expected to be completed via
horizontal diectional drs.ll. Such contingency
plan can be incorporated within the stream
crossing plan herein.

(e) A final eimtric collection system plan, speczfi.mUy
identifying the plwtgaed location of a11 liraes,
indicating whether the lines wiR be buried or
overhead, d.esaabing the types of constriartiora
method(s) to be used for rrstaWng the lines,
showing all caanstmction access points, and
e;aplairing how impacts to all sensitive ressrarroes
(e.g., streams, wetlands, trees, steep slopes, etc.)
in and along the planned electric collection line
routes wiIl be avoided or minimized during
eoaastrueti€sra, operation, and maintenance.

(f) A tree clesring plan describing how trees and

shrubs around turbines, along access routes, in

electric line corridors (buried and overhead), at

laydown areas, and ira pmxarxdty to any other

project fs.calities wit1 be pxotected, from damage

d,aring construction, and, where clearing cannot
be avoided, how such clearing work wiR be done

so as to n-arEamize r°c-moval of woody vegetatis ►n,
Piicsaity shozl.d. be given to protec^Ei-ng matme

trees throughout the project area and afl wckDdy

vegetation in wetlands and riparian areas, both

during construction and during subsequent

operation and maintenance of a facilities.

(g) A final access plan, including both tempomry
(construction) and perzn^ent (operation) aa:wm
routes for all facilities, as wrell as the measures to
be used for restoring aU temporary seginents aai.d
any long-term stabilization required along
pernaarteret access routes.
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(h) A site-sp^dfic geaatechrtical report and the final

turbijn.e fcrund.atfcaxL de5ign for each turbine
lacatiora.

(i) A fire protection and n-cedtcal emergency plan
developed in consultation with the fire
department having jurLsdictzon over the area.

(j) A completed informal oompPaa.nt resolution
procedure, iztrluciartg, at a rn?.niazan.am, a process to
periocficaly s"rafoxrn staff of the r=be:r and
substance of complaints received by Buckeye.

(9) Buckeye shall properly irstall and maintain erosion and
sedimentation control rtaeastares at the project area in
accordance with the fraUmwing rergu,iremere#.s,

(a) During corstruet%csn, seed all disturbed soil,
except witfi:in cultivated agscul.ttxrul fields that
will remain in pr4sdttcUon following project
completion, w.at:bin seven days of final grading
with a seed mixture acceptzible to the appropriate
County Cooperative Extension Service. Denuded
areas, inrJatdi.aag spoils piles, gha11. be smded aresi,
stabilized within seven days, if they Bw71I. be
undisturbed for more than 21 days. Reseeding
s:haU be done within seven days of emergence of
seedlings as necessary until sufficient vegetation
in all areas has been estsbbshed,

(b) hispect and repair aU such erosion control
measures after each ra%rtfafl event of one-half of
s-n inch or greater over a 24-hour period and
mairat.am controls until pernroanent ve"ttve
cover has been estabUsbed on disturbed amas,

(c) Obtain PJPDES pern-tits for st-orm water
discharges during constrracti:on of the faci:latgr. A
copy of each peraxai# or authorization, including
terms and conditions, shsll be provided to the
staff widtin seven days of receipt. Prior to
construction, the construction SWl'Pf' and SPCC
procedures sbaR be submitted to the staff for
review and acceptance.
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(10) Buckeye ska employ the f®llowixg co.aastxucion methods in
praadmi.ty to any watercourses:

(a) All watercouxses, andu.ding wetlands, sha]1 be
delineated by fencing, fiagging, cr catb.er
prominent means,

(b) All construction equipment sflall avoid
watemourmq, including wetlands, except at
speafic locations where staff has approved
constructi.or►,

(c) Storage, stockpiling, and/or dispessd of
equipment and materials in these sensitive areas
sb.an be pzoMbzted,

(d) Structures shall be located, outside of identified
watercourses, indta.t3^g wetlands, except at
specitis locations where staff has approved
construction.

(e) All stormwater runoff is to be divea'ced away from
fill slopes artd cattier exposed surfaces to t^e
greatest extent possible and directed anstead to
appropriate catchmer'c sh-uctxxes, sedunent
ponds, etc., using diversion berms, temporary
dàtslaes, check dams, or kmaiar measures.

(11) Buckeye shall employ t3^s when working in the vacirdty of
enviresnxr%entally°smsitfve areas. This ineludes, but is not
limited to, the installation of silt fencing (or sinttlariy effective
tool) prior to initiating c;omtructacsn near streaaxt,s and wetlaxtds.
The installation shall be done in ac&ord:aiLce w"ath geraeraUy
accepted cmwtraxctimn methods and sha! be inspected

mVua`1y.

(12) Buckeye shalI dispose of all san.tan-znated soil and al.
construction debris in approved 1and:f'a.lls in accordance witb.
t?b.io EPA regulations.

(13) Buckeye stiafl have ^enviroaarnental specialist on site at all
teme-9 that construction, s.ndud^g vepWtirsxt dearing, is being
performed in or near a smsative s_rea such as a designated
w-etland, stream, river, or in the vadnity of identified

--8&
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threatener]/ens$angered species or their ider€tified habitat. The
env"roxLmer:.tal specialist sha1 be fanWi.ar with water quality
protection issues and able to f%eid identify p®tertU
threatened/endangered. species of plants and animals that may
be encountered during project construction.

(14) Buckeye will i.zxtraediately contact staff, ODNR, and f car USFWS
if threatened or endangered species are discovered on-site
during constraactaoaa or operation.

(15) Buckeye shall develop and implement a prsst-wconstraac#i.on
avian and bat mortality auzarey plan that is approved by staff
and members of OT)NR-I.3Wo

(16) Buckeye s1a11 develop an I-ICI' and obwn the asscedated ITP
frmt'USFWS regarding the potential take of Indiana baBs,

(17) Buckeye shall implement ak avoidance, mir%xa-dzatitart, and
mitigation measures to protect the ha.clxana bat that are
idenUfced in an I ICP and I°M as described in said doomumtso

(18) Buckeye sha;ll aaot dispose of gravel or any other construction
material during or €olloiving construction of the faeflity by
spreading such zxtaterial on agricultural land unless otherwise
agreed to by the landowner, All ccamtr°uctaoaa debris shaU be
promptly removed and properly disposed of after completion
of ccamtructioxe ^ctivit$t°s.

(19) Buckeye shall avoid, where pwssib1e-, or minimize to the
maximum extent practicable, any ciamge to field tile drta.i.rwge
systems and scsr`_LLs resulti,ig from eesrastruchcn, operation, and
maintenance of the facility in agricultural areas. Y7au-Laged field
tile systenis shall be promptly repaired to at least cari&al
conditions at Buckeye's expense, Excavated topsoil will be
segr^^ated and restmed upon backfiLling. Severely compacted
soils wiU be plowed or otherwise decompacted, if recessarv, to
restore them to oxag:4W conditions.

(20) Prior to comtructicara, Buckeye sMl prepare a Phase I cultural
resources survey program for archeologicil work at turbine
icacaticzrts, access roads and auxWmy lines acceptable to staft. If
the resulting survey work disel.asses a find of cultural or
archaeological s€grdficaace, or a site eligible for inclusion on the
.NRBP, thert. Buckeye shall subrrzt an amendment,
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modification, or xLitigatiora plan for staff's acceptance. Any
such aaadi$at%crn effort, as appropriate, slall be developed in
coordination with the OHPO with input from the C"aigta
County fhsfiurical Society and subrinatted to staff for review and
acceptance.

(21) Prior to the commencement of construction, Buckeye shall
conduct ma architectural sAzreyr of the prsject aaeaa 13ucleeye
shall subnii.t to staff a work prograrn that outlines areas to be
studied, with the focus on crossroad toww and viUages art
Champaign County that ue located in the study area between
the city of Urbana and the village of Medhanacsburg, 3:f the
arci..itectural survey disdcses a fincl. of cultural, or architectural
significance, or a structure ftt is eligible for inclusion on the
NRIPr then the applicant shal! submit an amee.drraent,
modification, or mitigation plara for staff's acceptance. Any
such mitigation effort, as appropriate, shal1. be developed in
coordination with the ^'lBl^'3 with input from the Cha,m^^^
County Historical Society arad submitted to sWf for review and
acceptance.

(22) Buckeye sW not commence construction of the fadhty uaat7il it
has a signed interconnection service • agreement with PJM,
which zctdudes coaastruckton, operation, and maintenance of
system upgrades i-iecessaxy to reliably and safely irEtegsate the
gsrcapasesJ. generating facility into the regional tramxnission
system. Buckeye shall provide a letter stating that the
agreement has 13-een siFied or aczpy of the signed
interconnection service agreement to the sfiaffa

(23) Any peartanent road closmes, road restoration, or aead
improvements necessary for construction and operation of the
proposed faeiffty slaalk be coordbiated with the appropriate
entities, including but ziot limited to, the Champaign County
Engineer, ODOT, local law enforcement, and health/safety
affidals.

(24) At its expea%se, Buckeye sYal promptly repair ail. #rnpacted
roads and bridges following coYstauction to at least ttwir
condition prior to the irti4iatian of ooarsirachon activities.

(25) General corLstructi.orx acdvities sMl be ffmited tca daylight
haur-, Monday tlxaaugh Saturday. On Sunday, general
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crsrrstmctiwn activities shafl be liatited to the hours between
8:00 a.m. and 5:00 p.m. Impact pile driving operations shaU be
hrnit+ed to the hours between 8.00 a.m. to 500 p;m., Monday
through Friday. Construction activities that do not involve
noise iresx^eases above backgmasr<.d levels at wmr€t^^ remptors
are peamBtted when necessary.

(26) No cssreaxnemia1 signage or advertisements ga be located on
any turbine, tower, or related tnf.ra.atxudwe.

(27) The turbines shall be numbered on two opposing sides
consisting of 12=inch block numerals, eight feet up from the
tower base. These naa^erals shall be painted in silver reflecti.ve
paint outlined by a pne-half inch black painted border to
facilitate both night and day visibzlzty.

(28) Each turbine tower will be placarded with a 24-hour
emergency telephone number for Buckeye.

(29) If vandasm (i.e. .3pxay painted graffiti) sboWd occur, Buckeye
shall remove or abate the damage imnwc3.iately as to preserve
the srisuaI aesthetics of the projet. Any abatement is subject to
approval by staff.

(:30) Buckeye will work w-zth the property owner(s) adjacent to, and
the owner of Fairview Cemetery in Muttal, Ohio, tcr deveiOp a
screening plan to be reviewed aand accepted by st.aft. This
screening plan shall, at the least, screen along the West ansl
north sides of the clmi3,1 hnk fenm that serves as a property
boundary between the two }arcels.

(31) Approved tuxbines are aubjed to rrdtigiitaon after construction,
up to and incJuding removal, if they exceed 30 hours per year
of shadow fl.^cker at any ncnpartid}aating receptor. At least 30
days prior to the psecernstrcacHcrrE conference, Buckeye>shall
provide staff witli, its informal complaint process to be used in
shadow flicker complaints. The informal prmess sba:ll ratclude,
at a xz►isimum, testing procedures and mordtoring d.uxation
wlaen Buckeye is contacted with a shadow flicker complaint
and a process to periodically inform staff of the nurnber and
substance of shadow flicker complaints received by Buckeye.

(32) All structures sftaU be lit in accordance with. FAA circular
70J7460-1 K Change 2, ObsiTuetiean Marking and Lighting,
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white pasnt/sync.^mrdzed red lights- Chaptees 4, 12 & 13
(Turbines), or as otherwise prescribed bf the FAA. Strobing
shall be prohibited unless specificaUy required by the FAA,

(33) Prior to the precor9str..actaorx conference, Buckeye shall provide
staff %ith both the maximum poteritaal distance for a blade
shear event from the three turbine models under consideration
and the iorrnaa3e used to calcaalate the distance.

(34) Buckeye staBl conduct appropriate traWr+g to instruct
comtriefiaga snd mairtter ►ance wortCem, on potential lmrds of
wind turbines, including ice conditams.

(35) Buckeye shall provide all local fire and emergency
management service personnel %vitla turbine layout maps,
tower diagraraLs, schematics, turbine safety- manuals, and an
emergency 24ohcsur toll-free phone number for i3uskeye,

(36) 13uckeye shall not construct Turbines 19, 24, 26, 23,30, 34, 38,
46, 48, 50, 57, 58, 60, 61, 62, and 6:3 due to the hazard to
aviatae^^ Buckeye must also meet all recommended and
prescribed FAA and ODOT-OA requirements to construct an
object that may affect navigable airspace. This includes the
nonpenetration of any FAA Part 7'"a graa°face, unless authorized
to do so by the FAA. 'fu:z°birws that do not satisfy FAA anci.
CJDO'I`•OA requirements stai1, not be constructed.

(37) At least 90 days prior to any cons"ction, Buckeye sha1 notify
in writing any airport owner, whether public or private, whose
operations, operating thresholds/minimums, land-
ing/approach prooedures, and,/or vectors are altered, or are
expected to be altered by the construction, operation,
maintenance, or decornm%ssi.ar.iseg of th^e, proposed faciIfty..

(38) Buckeye sMl) meet aU recommended and prescribed FCC and
federal agency requirements to construct an object that anay
aff^t communications, and.:t^^gate any effects or degradation
caused by v,r%nd turbine operation, up to and iYasludang removal
of afflicting turbine(s).

(39) if the iaeolity`s operation results in any impacts to existing off-
air television coverage, cel1ularAPCS, or AM/FM reception,
Buckeye shall address and resolve (t.e, n-itigs.t^) each
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individual problem as commercially practicable and that
ra:tigati®n shaU be subject to staf# approval.

(40) Buckeye s.tza1. conduct an in-depth vertical pmttel-Zone
analysis to determine if Turbine 37 will cause microwave
interference. p'ur.s-uan.t to staff review and approval, Buckeye
shaU shift the location of, or elan-ins.te, Turbine 37 based on the
results of the aforementioned study.

(41) Buckeye shall maintain the turbine manufacturer's safety
manual onsite at the opemtaozts and maintenance buildzn.& and
staal comply with thesafety manuaL

(42) At the discretion of the landowner, Buckeye shaU a:rastafl gates
at access roads to prohibit public access. Such gates shWl
indude appropriate w,srrdng signs.

(43) Buckeye must meet all reccsrimended and presa-ibed FAA and
federal agency req^ernents to construct an object that may
affed flocal /long-range radar, and nutigate any effects or
degaadat%an caused by wind turbine operation, up to and
including removal of afflicting turbine(s).

(44) If, at a later date, it is cieterrtil:aaed that a turbine, or a turbine's
operation, causes interference with ex,istiig radar %rstaDatimis,
Buckeye must immediately notify the staff and the afflicting
turbine would be subject to rrdtigafacara up to and indudirag
removal.

(45) Buckeye shall not construct Turbine 70, as pr®pceed. If
Buckeye elects to modify the location of proposed Tur&Sirte 70,
Buckeye shaD provide staff ehar°d copy of the gecagraph.a.cauy-
r°eferensed e&ectronic data, a1 changes in relation to the
proposed relocation of Turbine 70, and any associated facilities.
All changes wifl be subject staff review and approval prior to
construction and shaU comply with the conditions set forth in
this capexai.nn, order, ar►d certifieate<

(46) Buckeye shall propose an adjusted location for Turbine 57 so
that it complies with the minimum property line setback,
pursuant to Rule 4906-17-+WC)(1)(c), or, in the al.temative,
obtains waiver of the setback by the affected pH°op" owner.
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(47) Buckeye sW comply with all setback reqtdrements as
prescribed by the Board.

(48) fiaackeye sha1l establish, rnain#ain, and manage a toll-faee phone
number far public contacts regarding the facffity's operation.
Buckeye shaU exercise reasonable efforts to inform local
communities of the existence of this phone r►urstber. Buckeye
shall further maintain zewrds of contacts and share these
records with staff upon request.

(49) At least 60 days prior to construction, Buckeye shall fite a letter
with the f3oard, that identifies which of the three tuxbine models
listed in the application has been seleded. If Buckeye w1ects a
turbine model other than one of the three models iisted in the
application, in addition to the letter, Buckeye s$aall aLw; fiie
copies of the safety an.ana M for the turbine model selected and
riianasfacturer contact information; and provide assurances that
no additional negative impacts would be introduced by the
model seiected..

(50) Within 30 days after completion of construction, Buckeye shal
submit to staff a copy of the as-btai.lt plans and specifications.

(51) Buckeye shall provide staff the following #.nformation, as it
becomes known: the date on wta.ach construction will beo, the
date on whicb r,emstruction was completed; and the date on
whi.sh the facifity began comr,ereW operation.

(e2) The certificate shaU become iravahd if Buckeye has not
r-vmmenced a ecsrE.#inuaatas course of construction of the
proposed facility withar< five years of the date of jeaurnafization
of the enrta.ficate,

(53) Buckeye sW be prohi'bited, from locating a proposed turbine
where: (1) the distance from the turbine to either of two towers
owned by the Champaign Telephone Company lcsmted at
10955 Kncsxvalte Road, Mechanicsbua^^ Obio 43044 (LAT: 40-0-
30,16 N, LONG: 83-35-14.39 W) and at 2733 Mutual IJttiora.
Road, Cable, Ohio 43009 (L,AT'e 40-9d26v0N; LONG: ^37-52.4
1,V) is less than the total height of the turbi2^^ above ground
level or (2) the turbine would be in the direct Une of sight
betweex3, the two towers.
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(54) Buckeye will not construct the proposed collector lines on the
south side of Route 36, west of Ault Road and east of Ludlow
Road, along the UCC road frontage around Hole No.11.

(55) Buckeye will not locate surveiUance cameras ors, csr around the
turbines, abumt a showing of good cause, and approval by
staff.

(56) Prior to the commencegatem of constr9xcti.m Buckeye shafl
secure a road bond(s), or other similar surety, through the
Chan-tpaign County Engineer's Office to provide adequate
funds to repair any damage to public roads resulting from the
construction or deccsanmissa.aadng of the proposed faci.Uty.
Buckeye shall submit proof of the bond or other simil,ar s",
for sUff's approval in coordination with C3DOTo

(57) Buckeye shall, at its experm, complete decomrni.ssicrn.ing of the
faca[itgr, or individual wind turbines, witfin 12 months after the
end of the useful life of the facaaky or individual wind tua°barEesa
If no electricity is ^erLerated for a continuous period of 12
months, or if the Board ,deems the facility or individual turbine
to be in a state of disrepair warranting dcconmtisaioad.reg, the
facility or ind.iwida,aa.l wind turbine wW be paesazBts:ed to have
reached the end. of its useful flife.

(58) Decommissioning of the facility shall include the removal of aIl
physical material pertairdng to the facility to a depth of at least
36 inches beneath the soil surface and restoration of tke
disturbed area to substantially the same physical condition that
existed irrar%ed'aately before cosstraactioaao 'Ihe foundation for
each wind turbine shall be removed beyond the
aforeratenti€axaed depth of 36 inches to the greater depth of 60
inches, unless the landowner consents to the removal of 48
inches of the foundation. The decomn-;assioring shaR includ.e
removal of wind turbines, buildings, cabling, electrical
components, roads, and any other associated facilities.

(59) During decommissioning, the disturbed eax°tfr shafl be
regraded, reseeded, and restored to substantially the sme
physical condition ftt existed iTramediately before
construction.

(60) If Buckeye does not complete deconuiiissitPning wi4hin the
periad pxesaibed in Condition 57, the Board may take action as
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z^^et*ary to complete decotnmi.ss&oring, including requiring

forfeiture of financial assurance. The entry into a participating
laxxdovmeg agreement consfitEZies agreement and consent of the
parties to the agreement, their respective heirs, successors, and
assigm, that the $oard may take action that may be necessary
to implement the decoxraxf•dssloraing plan, including the exercise
by the Board, staff, and caaxg.irat€ars of the aight of ingress and
egress for the purpow of deoozrantsssa.oning the facility.

(61) The ^^^ agent shaIi. release the decommissioning ftmds
when Buckeye has demonstrated, arad the Board concurs, that
decaamxa-dssitszsing has been satisfactorily completed, or upon
written approval of the Boaad, i-n order to implement ffic
decosnmissionang plan.

(62) Prior to consfructiora, a determination of the probable
hydrologic consequences of the deconin-dsaesa.rdng and
reclamation operatlom, both on and off the gsraj& area, with
respect to the hydrologic regime, providing information on the
quantity and quality of the water in surface and groundwater
-qystems anchading t1e dissolved and msperaded solids under
seasuM flow cond'ateom and the collection of sa:effadent data for
the site(s) and surrounding areas so that cumulative impacts of
a.ll actions in the area upon the hydrology of the area and
particulazly upon water avaa,labiflty be provided to staff for
review and approval. This determination shal be required in
addition to the hydrologic lnfon-naiion of the general area prior
to construction.

(63) Prior to cankTuctaora, Buckeye shall identify lands in the
application that a rer.onnaissance inspection suggests may be
Prime Farmlands, a soil survey shall be raade or obtmned
according to standards established by the Secretary of the U.S.
I^parbnent of Agriculture andds^r Ohio Department of
Agriculture in order to confirm the exact locatiore, of the ff'rizate
Farmlands, if arsy, The gesvJts of this study s$aU be oubna%tted
to staff for review and approval. Any coaafiamed Piim^
Farmlands should be reclaimed to such standards after site
decvmnl..^ioning and reclamation.

(64) Prior to ccsnstauctioat, Buckeye shall indicate the future use that
is proposed to be made of the land follosr,ring reclamation,
including isdorraation regarding the utility and capacity of the
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redaizned land to support a variety of alternative usft and the
relationship of th€ proposed use to existi^ land use policies
and plares. This shall be submitted fOx staff review and
approval.

(65) Prior to camtraxetirsn, Buckeye shall provide staff the
engineering tgchrai:ques proposed to be used in
decomnreissi©nrxa.g and reclamaticsn and a desaapt.ion of the
rreaaar equipment; a plan for the control of surface water
drainage and of water accumulation; and a plan, where
appropriate, for backfULtng, soil stabflizataon, compacting and
grading. This plan shall be subject to review and approval by
staff.

(66) Prior to construction, Oued;eye slWi pxovicle staff with a
detailed timetable for the accomplzsiment of eada major swp in
the decoxruA.issioWng/reelamat%on plan; the steps to be taken to
comply with applicable air and water quaEty laws and
rega].atzam and any apphcabl^ health and safety standards;
and a description of the degree to wkcarla the
cieccs^niissioreaxtgr'retlaxeatioxc plan is consistent with the local
physical, enviroi^unental, and climatoYogical ccsndstiosas, llaas
timetable shall be subject to staff review and appsoval,

(67) During ccarYstuuctican, operation, and decotgera'tissioxing, all
recyclable materials salvaged and nonsalvaged shall be
recycled to the furthest extent possible. All odier norssecyclable
waste materials sYea,i be disposed of in accordance with state
and fed.ez°a€ law.

(68) Buckeye shol1 leave intact any improvements made tb the
elecffical ixftastruckuae, pending appxcsva.lJacceptaxice by the
concerned ca€iity.

(69) Pncsr tc) construction of each turbine, Buckeye shall post and
xnaintaixa fmancaal assmance for said, turbine in the amount of
$56OW; This financial assurance shali be in place uaitifl such
time that the facility has been operational for one year.

(70) With regard to fmansa.af assurance after the first year of
operation of the facility, the following sha&1 apply: Subject to
approval by staff, an independent and registered professioraA
engineer, licensed to practice engineering in the state ssf Ohio,
shaU be retained by Buckeye to esti^mate the total cost of
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decommissioning in current dollars (decommissioning costs)<
without regard to m.1va,^ value of the equipraerat, and the cost
of decona.xxiissicsat9ga.g net salvage value of the equipment (net
decommissioning costs). Sold estimate shall ^dude< an
analysis of the physical activities axeee&%myr to inp^lemer,t the
approved xedamatton plan, with physical construction aaad
detnolstion costs based on Of;3(3T's Procedure for B,.adgvt
Estimating and RS Means material and labor costs irtdtces; the
number of units required to perform each of t^ activities, and
an amount to cover contingency costs (not to exceed 10 percent
of the above-calculated redarnatian cost). Said estimate should
be on a per turbine b"s and shall be submitted for staff review
snd approval after one year of facility operation and every
third year thereafter, untfl the fac;aia'ty is d^cornnVssioned. The
13oard reserves the right to hire its own expext, at the
generation fadfity's expense, to evaluate any of the periodic
reports. After one year of facility operation, Bur-keye s1xa11 post
and maintain decommissioning funds in an amount equal to
the net decommissioning costs, provided that at no point shaU
the net decoinmissioring fimds be less than 25 percent of the
decommisgcirdng costs. Buckeye shall adjust the ffindsd if
nea:essary,1eased. on the v.pdated estmate witt'%n 90 days after
notice of staff's approval of the estimate. The decommissioning
funds (financial assumn^^) shat be in a financial instrument
mutualfy agreed upon by staff and Buckeye, and conditioned
on the faithuU performance of aU requirements and conditions
of the approved deconxnissieaning and redamation plan.
Al.terreafiiveiy, Buckeye may use a performance bond in lieu of
the 25 percent requirement. Decommissioning funds shaU be in
a form approved by staff.

MDRK5 CI p'.ACT AND CQ1^CLLJSIC^NS OF LAW:

(1) Buckeye is a corporation and a person under Section
4906.01(A), Revised Code.

(2) The proposed Buckeye wind-powered electric generation
facility project is a major utility facility under Section
4906.01(B)(1), RL-vised Code.

(3) On June 4, 200$, Buckeye filed notice of the present case and
attached a copy of the notice to be published for the
anfmmationai public meeting held on jwic 10, 2008, at Trs.id
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Iiigb School, 8099 Brush Lake Road, North Lewisbur& Ohio
43060,

(4) On April 24, 2OD9, as amended asacl mpplemertted on Augut
28, and September 1, 20€9, Buckeye filed an application for a
certificate to site a ivkd-powered electric generation f,adlity in
excess of 50 MW in Champaign County, OWo.

(5) On June 23, 2009, the Board notified Buckeye that its
application had been fsaund to be complete pursuant to Chapter
4906, et seq., O.A.C.

(6) Ors. July 7, 2009, and July 16, 2009, Buckeye served copies of the
application upon 1oW government officials aaxd filed proof of
service of the application fsuisxaant to Rule 4906-5-06, O.A.C.

(7) By entry issued July 31, 2009, the A^.J granted Buckeye's
requests for wai^r^r of the one-year notice period, recfuired by
Section 4906.06(A)(6), Revised Code; the a).tesreative site
information and the formal site selection study required by
Rules 4906-13-2(A)(1) and 4305-13M, O.A.C; the mapping of
the proposed facility and, utility corridors, as it relates to gas
ta'ansn'dssxtxra bnes, required by Rule 4936-13-04(A)(1)(c),
O.A.C.; the mapping of vegetative cover tita.t may be removed
during construction and layout of the proposed project in a
1:4,800 scale required by Rules 4906-13-04(A)(3), (A)(3)(g), and
(B)(2), O.A.C.; the mapping of a cross-sectional view indicating
geological features of the proposed facility site and the location
of test bcadngs required by Rule 4906-13-04(A), OA.C.; the
mapping, of among other things, fuel, waste, and otYwr storage
facilities, and water supply and sewage tnes for the proposed
project; and the mapping of the layout zncLudiaag grade
elevations where such wifl be modified during construction as
required by Rule 4906-13-04(B)(2)(a), O.A.C. Buckeye's requests
for waiver of the finaxacial cfata required by Rule 4906-13-05,
O.A.C.; the provision of a ten-year prcieded population
estimate for the cosnmixdties within a five-ndte radius of the
proposed prcjeet site required by Rule 4906-13-07(A)(1),
O..E1..C., the information based on a survey regarding the
ecological impact of the proposed fadlaty and a list of :^jor
species observed in the area as required by Rule 4906-13-
07(B)(1)(b) througb. (e), O.A.C.; the estumated impact of
construction on undeveloped areas as required by Rule 4906-
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13-07(B)(2)(a); and the mapping of aII agracu.ltura11a%d and ^
agricultural district land required by Rule 490&1M7(F)(1),
().A.C., were denied.

(8) The ALJ granted motions to intervene fi8ed by UN€I, the Fazxn
Bureau, UCC, the County. Urbana, the Telephone Company,
and the Piqeaa 5'&aawnee:

(9) On Olctober 13, 2009, as supplemented on November 18, 2009,
staff filed a repo-rt of the investigation of Buckeye's applicaticn.

(10) A local pubIl^ hearing was held on October 28p 2009, at Triad
I-€sgh School, North Lewisburg, Obia.

(11) On October 27, 2003, the adjudicatory hearing was called and
continued until November 9, 2009. The h^eax9xi.g reconvened on
ta7ovem'ber 9, 2009, and continuc-d eaeh business day through
Novernber 20, 2009. I^ebttttal testimony was talzen on
December 1 and 2, 2009>

(12) On September 11, 2009, and November 5, 2009, Buckeye filed
its proofs of publication of the hearing notice.

(13) The A&. ;['s rulings are reasonable and shaU be affirrx}ed.

(14) Adequate data on the Buckeye wia.d-powered electair
generation facihty h&s been provided to make the applicable
determinations required by Chapter 4906, Revised Code, and
tka^ record erideaxce in this matter provides sufficient factual
data to emble the Board to make an inforreed, decision.

(15) Buckeye's application filed on April 24, 2009, as amended and
supplernented on August 28, and September 1, 2009, complaes
with the requirements of Chapter 4906-13, O.A.C.

(16) `I'Vie record establishes that the basis of need, under Section
4906.10(A)(1), Revised Code, is not applicable.

(17) The record establishes that the nature of the probable
environmental impact of the facility has been d^emiined and it
camplies with the requirements in Section 4906.10(A)(2),
Revised Ccrde., subject to the revised conditions set forth in this
opinion, order, and certificate.
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(18) Ihe record establisb,es that the proposed fadlity represents the
minimum adverse environmental impact, considering the state
of available technology and the natu^e and economics of the
various aJ.temati.ves, and other pertinea:t conssderatiom under
Section 4906.10(A)(3), Revised Code, subject to the crrrrdi#issaa#
se forth in tbis opinican, order, and certificate.

(19) The record establishes that the facdhty is consistent with
regional plans for expami®n of the electric power Od and wiU
serve the interests of electric qyrstem economy and reliability,
under Section 4906.10(14.)(4), Revised Code, subject to the
conditions set forth in this ^pixaieen, order, and cert'^`-̀cate.

(20) The record establishes, as required by Section 4906.10(A)(5),
Revised Code, that tlw facU1ty will comply with Chapters 3704,
3734, and 6111, Revised Code, and Sections 1501.33 and
1501.34, Revised Code, and all rules arLd standards adopted
pursuant thereto and under Secfipn 4561,32, Revised Code,

(21) The record establishes that the facility vaiiu sexve -the public
interest, convenience, and nemssity, aa req»ed under Section
4906.1fl(A)(6). Revised Code, subject to ti-te coradits`oaw set fortb,
in thia apir.a.can, order, and certificate.

(22) The record establishes that the fac.ahty will not adversely
impact the viability of any laatd in an existizag agriculctxal
district, under Section 4906.10(A)(7), Revised Code.

(23) The record establishes that the facihty will comply with water
conservation practices under Section 4906.1:£3(AX8), Revised
code4

(24) Based on the record, the Board shaIl: issue a Certificate of
Fnvirormenta.l Compatibility for the coa^str.iction, ope-ration,
and maintenance of the Buckeye wind-powered electric
generation facility in Champaign County, Ohio, subject to the
cs,nxtclitxcns siet forth in this crpi.ati:oiA, order, and cmtaiicate,

QItIER,

It is, therefore,
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OR3ERED; That, UNU`s, UCC's and the County's requests to reverse the ALJ's
rulings are den ►c-d as set forth in Section IV of this opinion, order, and certificate. It is,
ftaather,

C9RD} REID, That a certificate be issued to ^^ckeye for the construction, operation,
rr3ainteraatc.ce, and deceenurtissioning of the proposed wind-powered electric generation
facility, as modified pursuant to this opinion, order, and certifica#e> It is, further,

ORDERM, That the. certificate contain the conditions as set forth in the Cor^dusicrn
artd Cond'atim^ Section of 6-y.as opfirdean, order, and ciertaficate. It is, further,
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ORDERED, That a copy of this opinion, order, and certificate be served upon each
p" of record and any other intemted perscm of xecord.

THF, O1^ WER SffNG B"3ARD

a41a..a R, Schr6iber, n of the
Paab,i.c 't,Ttillt3es CO a^msa of Ohio

F 1 ^

Lisa Fatt-McDai-del, Boaard Member Sean Lo r Board. Member
and Director of the 01-so Department and Director of the Qblo Department
of Development of Natural Resources

-•^°'°"'°^''-^

^
;Alvinjapckso ^ . I^e^tl^ Ch^ta^pl3.er ^rl l^, l^axd Member

d or a^f tlae ^^^t aa^d Da^'z^ c^f the £^l~,ic^
€^Health Environmental Protection ^gertq

Y ^.

Robert B s, Board ^^^
and arectar of the ONt^ Department
of Agricult•.re
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The Ohio Power Siting Board (Board), coming now to consider the above-entitled
matter, having appointed administrative law judges (ALJs) to conduct the hearings,
having reviewed the exhibits introduced into evidence in this matter, and being otherwise
fully advised, hereby issues its opinion, order, and certificate in this case, as required by
Section 4906.20, Revised Code.

r^^PI}E4:°^.̀' A^*:CFr3.

Vorys, Sater, Seymour, and Pease LLP, by M. Howard Petricoff, Stephen M.
Howard, Michael J. Settineri, Miranda R. Leppla, and Gretchen Petrucci, 52 East Gay
Street, P.O. Box 1008, Columbus, Ohio 43216-1008, on behalf of Champaign Wind, LLC.

Mike Dewine, Ohio Attorney General, by William L. Wright, Section Chief, and
Werner L. Margard, Stephen A. Reilly, and Devin D. Parram, Assistant Attorneys General,
Public Utilities Section, 180 East Broad Street, 6th Floor, Columbus, Ohio 43215-3793, and
by Summer J. Koladin Plantz and Sarah Bloom Anderson, Assistant Attorneys General,
Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio
43215, on behalf of the Staff of the Board.

Van Kley & Walker, LLC, by Jack A. Van Kley, 132 Northwood Boulevard, Suite
C-1, Columbus, Ohio 43235, and Christopher A. Walker, 137 North Main Street, Suite 316,
Dayton, Ohio 45402, and on behalf of Union Neighbors United, Inc., Robert and Diane
McConnell, and Julia F. Johnson.

Nick Selvaggio, Champaign County Prosecuting Attorney, and Jane Napier,
Assistailt Prosecuting Attorney, 200 North Main Street, Urbana, Ohio 43078, on behalf of
The Board of Commissioners of Champaign County and the Boards of Trustees of the
Townships of Goshen, Union, and Urbana.

Chad Endsley and Leah Curtis, Ohio Farm Bureau Federation, 280 North High
Street, Coiumbus, Ohio 43218-2382, on behalf of the Ohio Farm Bureau F'ederation,

Gil Weithman, Urbana City Law Director, and Breanne Parcels, Staff Attorney, 205
South Main Street, Urbana, Ohio 43078, on behalf of the City of Urbana.

Thompson Hine, LLP, by Philip B. Sineneng, Kurt P. Helfrich, and Ann B. Zallocco,
41 South High Street, Suite 1700, Columbus, Ohio 43215-6101, on behalf of Pioneer Rural
Electric Cooperative, Inc.
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All proceedings before the Board are conducted according to the provisions of
Chapter 4906, Revised Code, and Chapter 4906, Ohio Administrative Code (O.A;C.).

On January 6, 2012, Champaign Wind LLC (Champaign or Applicant), a wholly-
owned subsidiary of EverPower Wind Holdings, Inc. (EverPower), filed a copy of the
notice regarding an application for a certificate of environmental compatibility and public
need (certificate) that it intended to file for the construction of electricity generating wind
turbines and etectrical substations to be located in Champaign County, Ohio, and that a
public informational meeting would be held on January 24,2012. The public informational
meeting was held, as scheduled, on January 24,2012.

The ALJs granted motions to intervene filed by the following: Diane McConnell,
Robert McConnell, Julia Johnson, and Union Neighbors United, Inc. (collectively, UNU);
the Ohio Farm Bureau Federation (Farm Federation); the Board of Commissioners of
Champaign County, Ohio, and the Boards of Trustees of the Townships of Union, Urbana,
and Goshen (collectively, County/Townships); the City of Urbana (Urbana); and the
Pioneer Rural Electric Cooperative (Pioneer).

On May 9, 2012, Applicant filed a motion for waivers of various aspects of Chapter
4906-17, O.A.C., and the one-year notice period requirement contained in Section
4906.06(A)(6), Revised Code.1 Staff filed a response indicating that it did not object to
Applicant's waiver requests on May 17, 2012. UNU filed a memorandum contra
Applicant's request for a waiver of Section 4906.06(A), Revised Code. By entry issued
August 2, 2012, the ALJ granted Champaign's request for waiver of the one-year notice
period required by Section 4906.06(A)(6), Revised Code; the requirement that Applicant
provide certain cross-sectional views and locations of borings, pursuant to Rule 4906-17-
05(A)(4), O.A.C.; and the requirement that Applicant submit a map of the proposed
electric power generating site showing the grade elevations where modified during
construction pursuant to Rule 4906-17-05(B)(2)(h), O.A.C.

Champaign filed its application on May 15, 2012, for a certificate of environmental
compatibility to construct a w-ind-powered electric generation facility in Champaign
County, Ohio. The proposed project (Buckeye Wind II) consists of up to 56 wind turbine
generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers, to
be located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,

1 Section 4906.06(A)(6), Revised Code, was modified by the General Assembly, effective September 10,
2012, to no longer require a one-year notice period.
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Union, Urbana, and Wayne Townships, in Champaign County, Ohio. The Board notes
that the proposed project is adjacent to another wind project that has already been
certificated in In re Application of Buckeye Wind, LLC, Case No. 08-666-EL-BGN (Buckeye
Wind 1), Opinion, Order, and Certificate (March 22, 2010).

By letter dated July 13, 2012, the Board notified Champaign that its application had
been found to comply witl-i Rule 4906-1, et seq., O.A.C. On July 20, 2012, Champaign filed
a certificate of service of its accepted and complete application, in accordance wi:th the
requirements of Rule 4906-5-06, O.A.C.

By entry issued on August 2, 2012, the ALJ established a procedural schedule
providing that the local public hearing would be held on October 25, 2012, at Triad High
School Auditeria, 8099 Brush Lake Road, North Lewisburg, Ohio 43060, and the
adjudicatory hearing would commence on November 8, 2012, at the offices of the Public
Utilities Commission of Ohio in Columbus, Ohio. The August 2, 2012, entry also directed
Chan-i,paign to publish notice in accordance with Rule 4906-5-08, O.A.C. Notice of the
application was published in the Urbana Daily Citizen, a newspaper of general circulation
in Champaign County. Champaigll filed proof of publication of the first notice on
September 13,2012, and proof of publication of the second notice on November 6, 2012.

All of the parties, including the Board's Staff (Staff), conducted significant discovery
and, on October 10, 2012, Staff filed a report of its investigation of the proposed facility
(Staff Report).

The local public hearing was held, as scheduled, on October 25, 2012. The
adjudicatory hearing commenced, as scheduled, on November 8, 2012. Initial testimony
concluded on November 28, 2012. Rebuttal testimony was heard on December 6, 2012. At
the hearing, Champaign presented ten witnesses, UNU presented six witnesses, the
County/Townships presented four witnesses, the Farm Federation presented one witness,
Pioneer presented one witiiess, Urbana presented five witnesses, and Staff presented eight
witnesses, Champaign also presented one witness on rebuttal. Additionally, 122 exhibits
were marked and 3,010 pages of testimony were transcribed.

initial briefs were filed on January 16, 2013, by Champaign, Staff, UNU, the
County/Townships, and Urbana. On January 28, 2013, reply briefs were filed by
Champaign, Staff, UNU, the County/Townships, and Urbana.

Il:. E l^OPOSEL^ EAt""J :I:l"Y

According to the application, Champaign proposes to construct up to 56 wind
turbine generators, access roads, electrical interconnection, construction staging areas, an
operations and maintenance facility, substation, and up to four meteorological towers
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located on approximately 13,500 acres of leased private land in Goshen, Rush, Salem,
Union, Urbana, and Wayne Townships in Champaign County, Ohio (Co. Ex. 1 at 2).

In its application, Champaign proposes to install one of six models2 of turbines: the
REpower MM100, REpower MM92, Nordex N100, Gamesa G97, General Electric (GE)100,
or GE103. Champaign explains that, because construction is not scheduled to begin until
2013, and, due to changing market factors such as availability and cost, a specific turbine
model could not be selected at the time the application was submitted. The six turbines
under consideration have nameplate capacity ratings ranging from 1.6 to 2.5 megawatts
(MW). Champaign expects a capacity factor ranging from 30 to 35 percent. Additionally,
Champaign estimates that the proposed wind facility will have a total generating capacity
of 89.6 to 140 MW, The hub heights for the turbines will range from 98.5 to 100 meters
(323 to 328 feet), with a rotor diameter ranging from 92.5 to 103 meters (303 to 338 feet);
therefore, the total height of the turbines will range from 146 to 150 meters (479 to 492
feet), with the blade tip in its highest position. (Co. Ex. 1 at 10-11.)

The application proposes that the electric substation would be located in the town
of Union, adjacent to the existing Urbana-Mechanicsburg-Darby transnlission line and will
transmit power carried by the 34.5 kilovolt (kV) collection lines serving the wind facility.
Champaign also proposes an operations and maintenance building to accommodate
operations personnel, equipment, materials, and parking. Applicant expects to purchase
or lease an existing structure in the project vieinity for the operations and maintenance
building, but asserts that, if Applicant must construct a building, it would not exceed 6,000
square feet and would be designed to resemble an agricultural bualding. (Co. Ex. 1 at 15.)

The application further proposes the construction of new or improved roads to
provide access to the facility, expected to be about 25 miles of private access roads.
Further, Applicant expects the use of three temporary construction staging areas, to be
located on private leased land, in order to accommodate material and equipment storage,
parking for construction workers, and construction traiJers. In total, the application states
that the staging areas will not exceed 23 acres. Finally, according to the application,
Champaign plans to commence construction in 2013 and place the facility in service in late
2013. (Co. Ex. 1 at 14-16.)

2 Although the application originally identified seven models under consideration, on October 1, 2012,

prior to commencement of the hearing, Champaign filed correspondence in the docket indicating that
the Vestas V1D0 model was no longer under consideration.
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III. PROCEUUR Al_. PROCESS

Pursuant to Section 4906.04, Revised Code, a certificate issued by the Board is
required prior to the commencement of construction of a major utility. Section 4906.04,
Revised Code, further provides that a certificate may only be issued pursuant to Chapter
4906, Revised Code. An application for a certificate is required to be filed with the Board
and a copy of the application must be served on the chief executive officer of each
municipal corporation and countv, as well as the head of each public agency charged with
environmental protection or land use planning in the area in which the facility is proposed
to be located. Section 4906.06(B), Revised Code. Further, public notice of such an
application is required to be given to persons residing in the municipal corporations and
counties in which the facility is proposed to be located by newspaper publication. Section
4906.06(C), Revised Code. Upon receipt of an application in compliance with Section
4906.06, Revised Code, the Board is required to schedule a public hearing within a certain
time frame and the chairperson is required to cause the application to be investigated and
a report submitted to the board, applicant, and any person upon request, in accordance
with Section 4906.07(A) and 4906.07(C), Revised Code. Additionally, Section 4906.02,
Revised Code, governs the organization of the Board and provides that the chairperson
may assign or transfer duties among the Board's Staff, with the exception of the authority
to grant certificates pursuant to Section 4906.10, Revised Code. In accordance with
Chapter 4906, Revised Code, the Board promulgated rules in Chapter 4906-17, O.A.C.,
regaxding wind-powered electric generation facilities and associated facilities.

Notably, Chapter 4906, Revised Code, provides that a number of these provisions
are also applicable to applications for an amendment of a certificate (amendment
applications). Section 4906.06(E), Revised Code, provides that amendment applications
should be in the form and contain information prescribed by the Board and that notice of
ai.z amendment application shall be given as required for an application in Section
4906.06(B) and 4906.06(C), Revised Code. Additionally, Section 4906.07(B), Revised Code,
provides that the Board must hold a hearing on an amendment application if the proposed
change would result in a material increase in any en.vironmental impact3 of the facility or
substantial change in the location of any portion of the facility not provided for as an
alternate in. t11e original application. Rule 4906-5-10(B), O.A.C., pertaining to amendment
applications provides, in pertinent part:

(B) Applications for amendments to certificates shall be submitted
in the same manner as if they were applications for a certificate,

3 The Board notes that environmental impact includes, but is not limited to, the following factors:
demographics, land use, cultural and archaeological resources, aesthetics, economics, surface waters,
threatened and endangered species, vegetation, setbacks, roads and bridges, geology and seismology,
water supplies, pipeline protection, blade shear, high winds, ice throw, noise, shadow flicker,
communications, and decommissioning.
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unless such amendment falls under a letter of notification or
construction notice pursuant to the appendices to rule 4906-1-
01 of the Administrative Code.

(1) The board staff shall review applications for amendments to
certificates pursuant to rule 4906-5-05 of the Administrative
Code and make appropriate recommend.ations to the board
and the administrative law judge.

(a) If the board, its executive director, or the
administrative law judge determines that the
proposed change in the certified facility would
resutt in any significant adverse environmental
impact of the certified facility or a substantial
change in the location of all or a portion of such
certified facility other than as provided in the
alternates set forth in the application, then a
hearing shall be held in the same manner as a
hearing is held on a certificate application.

(b) If the board, its executive director, or the
administrative law judge determines that a
hearing is not required, as defined in paragraph
(B)(1)(a) of this rule, the applicant shall be
directed to take such steps as are necessary to
notify all parties of that determination.

-o-

For examples of cases where the Board has considered amendment applications, see In the
Matter of the Application of Rolling Hills Generating, LLC, to Amend its Certificate, Case No. 12-
1669-EL-BGA, Entry (Jan. 16, 2013); In the Matter of the Application of Hog Creek Wind Farm,
LLC, for a Second Amendment, Case No. 11-5542-.EL-BGA, Order on Certificate Amendment
(Nov. 28, 2011); In the Matter of the Application of Blue Creek Wind Farm, LI.,C, for a Second
Amendment, Case No. 11-3644-EL-BGA, Order on Certificate Amendment (Nov. 28, 2011);
In the Matter of the Application of Hardin Wind Energ7f LLC for an Amendment, Case No. 11-
3446-EL-13GA, Order on Certificate Amendment (Aug. 29, 2011).

IS,i. CER;^F"€^:'.^,^`ION CI^P'f :t:.:€til F'^

Pursuant to Section 4906.10(A), Revised Code, the Board shall not grant a certificate
for the construction, operation, and maintenance of a major utility facility, either as
proposed or as modified by the Board, unless it finds and determines all of the following:
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(1) The basis of the need for the facility if the facility is an electric
transmission line or gas or naturral. gas transmission line.

(2) The nature of the probable environmental impact.

(3) The facility represents the minimum adverse environmental
iinpact, considering the state of available technology and the
nature and economics of the various alternatives, and other
pertinent considerations.

(4) In the case of, an electric transmission line, or generating
facility, such facility is consistent with regional plans for
expansion of the electric power grid of the electric systems
serving this state and interconnected utility systems and that
the facility will serve the interests of electric system economy
and reliability.

(5) The facility will comply with Chapters 3704, 3734, and 6111,
Revised Code, and all rules and standards adopted under those
chapters and under Sections 1501.33, 1501.34, and 4561.32,
Revised Code.

(6) The facility will serve the public interest, convenience, and
necessitv.

(7) The impact of the facility on the viability as agricultural land of
any land in an existing agricultural district established under
Chapter 929, Revised Code, that is located within the site and
alternate site of the proposed major facility.

(8) The facility incorporates maximum feasible water conservation
practices as determined by the Board, considering available
technology and the nature and economics of various
alternatives.

The record in this case addresses all of the above-required criteria.

V. IjRGCEDI;RAL 1SS1; E;S

A. qulzpoe_rtas

-7-

In its initial post-hearing brief, UNU asserts that the ALJs erroneousiy denied
UNU's attempt to obtain information about other wind projects' noise limitations, shadow
flicker complaints, and blade shear or blade throw incidents. UNU argues that the ALJs
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should not have granted motions to quash UNU's subpoenas for neighbors' noise
complaints and other records pertinent to turbine noise. Similarly, UNU states that its
attempt to obtain meaningful infor.mation about Champaign's 30 hour per year shadow
flicker limit was proper, and notes that even Champaign's witness testified that shadow
flicker limitations are relevant for this proceeding. Finally, UNU opines that the ALJs
wrongfully quashed. UNU's subpoenas for records about blade shear incidents, including
travel distances of the blade pieces. (UNU Br. at 28, 42, 47, 57.)

Champaign counters that the ALJs properly determined that LJNU's subpoenas of
General Electric, EDP Renewables, and Gamesa were overbroad and sought information
unrelated to the proceeding. Champaign states that the ALJ.s' ruling regarding UNU's
subpoenas should be affirmed. (Co. Br. at 41.)

The Board finds that UNU's request is improper and should be denied. UNTJ's
assertion that the ALJs prevented UNU from obtaining any relevant information on noise
Iimitations is erroneous and mislead'uig, as the ALJs did not quash UNU's request for
noise information for turbine models that are being considered in the application. (Oct. 22,
2012, ALJ Entry at 11-12). Regarding UNU's subpoenas to obtain shadow flicker
complaints, the Board also affirms the ALJs' decision to quash parts of UN[J's subpoenas.
The subpoenas filed by LjNU requested the following:

All studies, reports, and other documents relating to adverse
effects caused or potentially caused by wind turbines on
humans, wildlife, aviation, property values, or the environment
through noise, shadow flicker, blade throw, blade icing,
wildlife collisions with turbines, or other effects. All
documents relating to any complaints that wind turbines have
caused the forgoing effects.

(UNU Subpoenas filed Sept. 28, 201.2,) The request for information relating to slaadow
flicker complaints was extraordinarily overbroad and the Board concurs with the ALJs that
it would be unreasonable to force a nonparty to expend its time and resources toward a
request that is unlimited in scope. The unreasonableness of the request is further
compounded by UNU's own admission that it could refine the scope of its requests,
including narrowing the subject matter and the types of documents to be produced (UNU
Oct. 15, 2012, Memorandum Contra Motion to Quash at 15-16). Despite UNU's offer to
subpoenaed entities to narrow the scope of its requests, UNU never filed an amended or
revised subpoena, therefore, we affirm the ALJs' decision to quash UNU's overly broad
subpoena of all items that relate to shadow flicker complaints.

Finally, we affirm the ALJs' decision quashing subpoena matters relating to blade
shear incidents for similar reasons. In its subpoenas, UNU sought "all studies, reports,
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and other documents relating to the distance turbine blades can fly when released from
wind turbines." (LTNTJ Subpoenas filed Sept. 28, 2012.) Again, this request is overly broad
and not focused on obtaining information that could be admissible before the Board.
Further, in its memorandum contra the motions to quash, LTNU did not identify any
substantial need or undue hardship that would occur absent the subpoenas being enforced
to overcome the burden that would be imposed on entities that were not parties in this
proceeding. We do note that, while UNU's request pertaining to a blade shear incident at
a wind farm certificated by the Board was not overbroad because it identified a specific
incident at a specific time and place, the request related to turbine models that are not
under consideration in the proposed project before us, Accordingly, UNU's request that
the Board overturn the ALJs' determi.nations regarding UNU's subpoenas should be
denied.

13. :ze c^uest to Peol-sE r ^?r^ace^:d:.iri^ Blade ShYa In^^ident^s

LPNU argues that the ALJs improperly sustained objections related to blade shear
incidents at the Timber Road 17 wind farm during the adjudicatory hearing 4'UNU requests
that the hearing be reopened to admit the evidence about the Timber Road dl wind farm.
(UNU Br, at 43.)

Champaign replies that the ALJs properly lirnited the details of Staff's investigation
of the Timber Road II incident, and sti11 perm.itted L?NU to present evidence about the
blade shear incident with regard to appropriate setbacks. (Co.lZeply Br. at 42.)

The Board affirms the ALJs' rulings and finds that UNU's questions regarding the
specific blade shear travel distances were outside the scope of the application before us.
The distance in which turbine blades traveled at a different wind farm with a turbine
model that is not under consideration in this proceeding is not a fact of consequence in
determining whether the proposed setbacks considered within the application at hand are
reasonable; thus, it is irrelevant. Furthermore, counsel for UNU was permitted to question
Staff's witness on how the Timber Road II blade shear nlci:dent affected Staff's
determination of appropriate setbacks in the instant application. Therefore, we find
UNU's request to reopen the proceeding should be denied. (Tr. at 2570-2571.)

C. Request Yo Ra r_tnerr PrGceedin;--_€ :a.r:thr`ess Database

In its initial brief, UNU states that the ALjs wrongfully denied admission of the
Caithness database into the record, as well as UNTJ witness Palmer's testimony regarding
the database's accuracy. UNU adds that UNU witness Palmer not only testified that the

4 Certificated in In the Matter of Paulding Wind Farm II, LLC, Case No. 10-369-EL-BGN, Opinion and Order
(Nov. 18, 2010) (Timber Road II).
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database is accurate, but also verified much of the data within the database, indicating it
has probative value. UNU requests that the hearing be reopened to consider the database.
Champaign responds that the ALJs properly determined that the evidence was
inadmissible hearsay from third parties; therefore, it was properly stricken. (IJNU Br. at
44, 48; Co. Reply Br. at 44-45.)

The Board finds that UNU's request to reopen the hearing should be denied. The
Caithness database is an open, online forum, where inforrn.ation is obtained frorn
individuals who can add information, documents, and data into the database. However,
the database consists entirely of third-party information, in which UNU witness Palmer
relied upon in creating his testimony. The website itself disclaims any accuracy of the
items contained within its database, and there was no possible way for either LTNU
witness Palmer or the AL Js to independently verify who the author of the information was
and whether the information was reliable. The website itself serves to function in a similar
manner to other online forums, such as Wikipedia, where anyone can author or edit
content without peer review or qualitative analysis.5 Here, UNU witness Palmer, in
formulating his conclusions, relied on data and information that had not been shown to be
reliable, nor had the voluminous amounts of data contained within the database been
subject to peer review or analysis. Accordingly, we affirm the ALJs' rulings and find that
UNU's request to reopen the hearing should be denied. (Tr. at 1350-1352,1356.)

D. }^^q^^e-,,t o Strike B1aneUhear T'estimor:y of Cha IS?itne,ases Sli.ears
an,^ Poo.re

UMJ argues that the ALJs were inconsistent in their rulings and should not have
allowed Champaign to introduce testimony indicating that blade shear is rare.
Specifically, TJNT_.T notes that Champaign witness Shears was permitted to testify about
wind fai-m safety incidents and Champaign witness Poore was able to use statistics from
two PowerPoint presentations prepared by consultants in order to formulate his opinions
on the wind industry. (UNU Br. at 44-45.)

Champaign points out that LTNU actually elicited the evidence from Champaign
witness Poore about the industry's safety. Champaign notes that both witnesses presented
general statements based on personal knowledge and industry experience and, therefore,
their testimony is admissible and properly included in the record. (Co. Reply Br. at 44.)

The Board finds that the ALJs' rulings were not inconsistent by allowing testimony
of Champaign witnesses Poore and Shears into the record. First, the two PowerPoint
presentations, while hearsay, are admissible under the learned treatise exception. Both

5 In the course of the adjudicatory hearing, the AL,Js affirmed that references from Wikipedia are
inadmissible hearsay and cannot be admitted as a learned treatise (Tr. at 1021).
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presentations were relied upon by Champaign witness Poore in direct examination and
were established as a reliable authority, as both authors of the presentations were known
and their backgrounds were included. In addition, direct testimony questions about wind
turbine incidents directly pertain to personal knowledge the witnesses had from their own
experiences in the wind industry. Further, while UNU is critical of the inclusion of parts
of Champaign witness Shears' testimony in the record, the questions and answers directly
relate to his experience as the Chairman of the British Wind Energy Association and his 18
years of experience in the wind industry. However, we believe the sentence in Champaign
witness Shears' testimony, which provides °[blut the operation of wind farms has far
fewer safety related incidents even on a proportional basis then other means of obtaining
energy such as the mining of coal or drilling for oil" is inadmissible hearsay, and no
exception applies. Accordingly, this sentence should. be stricken from the record.
Accordingly, UNU's request to strike certain testimony of Champaign witnesses Poore
and Shears relating to blade shear is granted, in part, and denied, in part as set forth
above. (Co. Reply Br. at 44; Co. Ex. 12 at 3.)

E. lraft.Vers;ona of Sta¢f Repo:rt and Avfslication

UNt.I argues that an ALJ entry issued November 7, 2012, wrongfully denied its
motion to compel Champaign to produce correspondence and draft documents of the
proposed project application. UNU contends that the documents may have led to the
discovery of relevant information and could have contained statements inconsistent with
the application. UNU requests that the Board remand the application to conduct further
discovery on the drafts of the application. (UNUBr. at 66-67.)

In addition, UNU states that the ALJs further erred in the adjudicatory hearing by
failing to admit drafts of the Staff Report. UNU opines that the ALJs wrongfully cited and
extended their ruling about the application's drafts to the draft of the Staff Report. UNU
believes that the draft of the Staff Report shows that Staff accepted all of Champaign's
recommendations at face value. Further, UNU argues that its right to discovery under
Section 4903.082, Revised Code, was violated. (UNU Br. at 66-67.)

Champaign provides that it was appropriate for the ALJs to preclude admission of
a draft of the Staff Report and questioning on the draft because the draft was not relevant.
Further, Champaign points out that UNU was still able to make its point and asked Staff's
witness several questions about the draft. (Co. Reply Br. at 43; Tr. at 2554-2555, 2566.)

The Board. finds that UNU's request to remand the application for further discovery
should be denied. While UNU is correct that Section 4903.082, Revised Code, provides
parties with ample rights of discovery, under Ohio Civ.R. 26(B)(1), these rights extend
only to matters that are relevant to the subject matter involved in the pending action. As
Section 4906.10, Revised Code, sets forth, the Board's responsibility is to render a decision
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upon the record either granting or denying the application as filed, or modifying and
granting the application. The sole consideration of the Board is on the application, as filed.
Accordingly, the admission of any drafts, whether it be an application or staff report, will
not make it more or less probable that Champaign's application meets or does not meet
the requirements of Section 4906.10; Revised Code. Therefore, iJNU's requests to be
provided with drafts of the Staff Report and the application should be denied.

F. .Adrnxs:sior? of Application <ir9d Testimon ^f C*h&Witresses-------------------
Sp5mr^:lE4id:e:e and Crowell

In its initial brief, the County/Townships contend that intervenors were not
afforded due process at the ad.judicatory hearing. The County/Townships argue that it
was improper for Champaign to use a corporate executive to sponsor Champaign's
application., and the ALjs wrongfully admitted the application into evidence despite
objections by several parties. Furthermore, the County/Townships allege that the ALJs
erroneously allowed Champaign witness Crowell to testify as an expert about Exhibit E of
the application and improperly admitted the exhibit into the record. UNU adds that
admission of the application, as well as Champaign witness Speerschneider's testimony,
was inappropriate, as Champaign witness 5peerschneider was not qualified to offer expert
testimony on the application. (County/Townships Br. at 19-21; UNU Br. at 54-55.)

Staff argues that the County/Townships did not explain how due process was
denied nor did they provide any support for their daims. Staff believes the Board should
not be swayed by arguments without any merit or support, and the ALJs' rulings should
be upheld. (Staff Reply Br, at 2.)

Champaign responds that the Board has a longstanding practice of allowing
applicants to sponsor an application and its corresponding exhibits through the testimony
of a witness that is an employee of the applicant. Champaign adds that the Board also has
precedent of admitting a witness's testimony and related exhibits or studies that were
performed at the applicant's request or under the direction of the applicant. (Co. Reply Br.
at 40-41.)

The Board finds no error in the admission of the application and testimony of
Champaign witnesses Speerschneider and Crowell into the record. As the ALJs explained
at the adjudicatory hearing, Champaign witness Speerschneider has a wide range of
experience in developing and permitting renewable energy projects, and, as a high-
ranking corporate officer and the senior director of permitting, the answers to questions
within his direct testimony clearly fell within his job description. (Tr. at 31-32.)

The Board also finds it was entirely appropriate to admit the application as an
exhibit in this proceeding. As Champaign witness Speerschneider testified, he not only
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directed and supervised the selection. and work of third-party consultants that were
utilized in developing the application, but he also managed the production of the entirety
of the application, including the studies and exhibits contained within the application. I.n
addition, Champaign witness Speerschneider was able to confirm that the information
contained within the application was accurate and correct. Further, as Champaign
correctly identified in its initial brief, Board precedent allows for the introduction of an
application by a sponsoring witness who had significant responsibility in the creation and
production of the application. (Tr. at 154-155.)

Similarly, Champaign witness Crowell's testimony was appropriately admitted into
the record. Champaign witness Crowell is a senior project manager in ecological areas
such as wetland surveys and permitting matters; thus, his testimony is appropriate and
consistent with his job description. In addition, the transportation route study included
within the application was conducted under his direction. Accordingly, we affirm the
ALJs' rulings and find that Champaign witness Crowell's direct testimony and
corresponding exhibits within the application are admissible. (Co. Ex. 19 at 1; Tr. at 1598.)

G. l^_i-cial of Uf Ji.-s I3!Irtiv_z to Conapel Lease A&eeerrin s

By entry issued November 7, 2012, the ALJs granted in part, and denied in part,
UNU's motion to compel discovery from. Champaign. Specifically, the ALJs deterxnined
that certain documents, including private lease agreements between landowners and
Champaign, were not relevant to the application and unlikely to lead to admissible
evidence. In its initial brief, UNU contends that the ALJs wrongfully denied LTNU's
motion to compel all documents relating to leases of turbine sites in the project area that
were obtained by Champaign from Invenergy. UNU provides that the ALJs erroneously
precluded LTNU from inquiring about the natuure of records that Champaign had acquired
from EverPower. UNU argues that it was seeking to determine what information still
existed in order to seek immediate production of the items, or, in the alternative, to request
sanctions against Champaign in the event that valuable evidence had been destroyed.
(UNLT Br. at 67-68.)

Champaign notes that the documents sought by UNU were not relevant to the
proceeding at hand, and the request was overly broad and unduty burdensome.
Champaign adds that UNU failed to present any new or different arguments to justify a
reversal of the ALJs' ruling. (Co. Reply Br. at 44.)

The Board affirms the ALJs' rulings and finds that UNJ's motion to compel and the
corresponding questions in the adjudicatory hearing would not have lead to information
that is relevant for this proceeding. UNU fails to present any persuasive reasoning as to
how participating landowner lease agreements could lead to the production. of relevant
information. Rather, UNU attempts to loosely connect these lease agreements to
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environmental characteristics of property sites, but UNCJ fails to provide any foundation
as to how a private financial lease transaction between a company and a landowner would
lead to relevant information for our evaluation of the application before us. UNU's
request should be denied.

H. Motiuai t<a ^eop ex liearing

On January 17, 2013, UNU filed a motion to reopen the hearing record for the
admission of newly discovered evidence. UNU explains that the Wisconsin Public Service
Commission conducted an evidentiary hearing on a proposed wind farm and
recommended that a sound measurement study be conducted to assess low frequency
noise (LFN) and infrasound noise. UNU states that four acoustical firins, including
Hessler Associates, participated in the study and issued a report on December 24, 2012.
UNU opines that the report provides important recommendations that Champaign
witness Hessler was unable to provide in this proceeding. UNU believes the study
resolves any uncertainty associated with Champaign witness Hessler's testimony and
essentially supplements the testimony he has already provided. In support of its motion,
UNU points to the Public Utilities Commission of Ohio's Rule 4901-1-34, O.A.C., which
allows for the reopening of a proceeding with good cause shown prior to the issuance of a
final order. UNU argues that the study's conclusions indicate the seriousness of noise
issues related to turbines, showing that good cause exists for the reopening of this
proceeding.

In its memorandum contra filed January 22, 2013, Champaign contends the Board
should deny the motion as UNU has not sustained its burden pursuant to Rule 4906-7-
17(C), O.A.C. Champaign states that the evidence UNU seeks to introduce is cumulative
and notes that UNU presented two expert witnesses who testified on LIN, and UNU had
the ability to cross-examine two Champaign witnesses that testified on LFN. Champaign
explains that i.]NU is iinproperly trying to reopen the hearing for impeachment purposes
of Champaign witness Hessler, and that, even if it were admitted, the report is not a
definite statement on infrasound noise that could be material evidence for this proceeding.
Champaign points out that the report is currently being contested before the Wiscon.sin
Public Service Commission and provides only a snippet of information without providing
all other relevant information, including Mr. Hessler's.

On January 25, 2013, UNU filed its reply in support of the motion to reopen the
proceeding. UNU points out that nothing in the Board's rules or case law precludes
reopening a hearing in order to impeach a witness. UNU notes that it is not trying to
introduce the study solely to impeach Champaign witness Hessler, as the study resolves
an important question that Champaign witness Hessler could not answer on cross-
examination: that LFN can be measured front wind turbines. UNU argues the inclusion of
the study would not be cumulative because it helps establish new and distin.ct facts.
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On February 1, 2013, Chaxnpaign filed a motion for leave to file a surreply to UNU's
reply in support of its motion to reopen the hearing. UNU filed a reply to Champaign's
motion to file surreply on February 4, 2013, and Champaign docketed correspondence
addressing the reply to the motion to file surreply on February 6, 2013.

The Board finds that UNU's motion to reopen. the proceeding should be denied.
Rule 4906-7-1.7(C), O.A.C., provides that an application to reopen a proceeding for further
evidence must provide the nature and purpose of the evidence, including a statement that
the evidence was not available at the time of the hearing and the evidence is not merely
cumulative. Initially, we note that, despite providing the wrong rule reference, UNU did
indicate the nature and purpose of the evidence within the report stating that it was to
provide support for the claim that LFN is a serious issue and may affect the future of the
wind industry. However, UNU not only had ample opportunity to question Champaign,
witness Hessler on his findings in the pending Wisconsin proceeding during the
adjudicatory hearing, but UNU also presented two witnesses who testified that wind
turbine noise includes LFN which causes adverse health effects. Any additional evidence
on LFN would be cumulative in nature and would not add anything to the record.
Moreover, a review of the information within the LFN study reveals that it is neither
inconsistent nor contradictory with the position that LTNU presents in this proceeding. It
would be in poor practice for the Board to establish precedent that allows parties to delay
proceedings in order to add cumulative information already contained within the record.
Accordingly, UNU's request to reopen the proceeding should be denied. (Tr. at 864.)

1. Ga.rnesa Motion for Protective Order

By entry issued on October 22, 2012, the ALJs ruled on a motion to quash filed by
Gamesa Wind, US, LLC (Gamesa), regarding motions for issuances of subpoenas duces
tecum filed by UNU on Gamesa. In the entry, the ALJs granted, in part, and denied, in
part, the motions to quash and ordered Gamesa to deliver the requested records not
quashed to UNU. Thereafter, on October 26, 2012, Gamesa elected, on its own volition, to
file redacted copies of records under seal with the Board, accompanied by a motion for
protective order. By entry issued November 5, 2012, the ALJs found that, as Gamesa had
chosen to file records with the Board, thereby making them subject to public records
regulations, Gamesa should file unredacted versions of those records under seal so that
the Board could appropriately rule on the accompanying motion for protective order.
Thereafter, on November 13, 2012, Gamesa filed the unredacted records accompanied by a
motion for protective order.

In its November 13, 2012, motion for protective order, Gamesa argues that the
records, consisting of a Gamesa General Characteristics Manual for the G97 turbine model,
contain proprietary; trade secret information concerning the noise levels of its G97 turbine;
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that Gamesa does not share this information with the general public; and that, if the
redacted information was made public, it would place Gamesa at a competitive
disadvantage.

Rule 4906-7-07(H)(4), O.A.C., provides that, upon motion of any party or person
filing a document with the Board's Docketing Division relative to a case before the Board,
the Board may issue any order, which is necessary to protect the confidentiality of
information contained in the document, to the extent that state or federal law prohibits
release of the information, including where it is determined that both of the following
criteria are met: the information is deemed by the Board to constitute a trade secret under
Ohio law, and where nondisclosure of the information is not inconsistent with the
purposes of Title 49 of the Revised Code, Any order issued under this rule should
minimize the amount of information protected from public disclosure.

The Board has reviewed the information included in Gamesa's motion for
protective order, as well as the assertions set forth in the supportive memorandum.
Applying the requirements that the information have independent economic value and be
the subject of reasonable efforts to maintain its secrecy pursuant to Section 1333.61(D),
Revised Code, as well as the six-factor test set forth by the Ohio Supreme Court,6 the Board
finds that the redacted information contained in the Gamesa General Characteristics
Manual for the G97 turbine model contains trade secret information. Its release is,
therefore, prohibited under state law. The Board also finds that nondisdosure of this
information is not inconsistent with the purposes of Title 49 of the Revised Code.
Therefore, the Board finds that Gamesa's motion for protective order is reasonable with
regard to the redacted information contained in the Gamesa General Characteri.stics
Manual for the G97 turbine model and should be granted.

Confidential treatment shall be afforded for a period ending 18 months from the
date of this entry or until November 28, 2014. Until that date, the docketing division
should maintain, under seal, the information filed confidentially.

Rule 4906-7-07(H)(6), O.A.C., requires a party wishing to extend a protective order
beyond 18 months to file an appropriate motion in advance of the expiration date,
including a detailed discussion of the need for continued protection from disclosure. If
Gamesa wishes to extend this confidential treatment, it should file an appropriate motion
at least 45 days in advance of the expiration date. If no such motion to extend confidential
treatment is filed, the Board may release this information without prior notice to Gamesa.

6 5m. State ex rel. The Plain Dealer v. Ohio Dept, of Ins., 80 Ohio St.3d 513, 524-525, 687 N.E.2d 661 (1997).
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VI. n15C-uSSION

The Board will review the evidence presented in this case with regard to each of the
criteria by which we are required to evaluate this application. After reviewing the
evidence of each subject matter area, the Board will set forth its conclusion on the specific
topical item and then, later in the order, we will evaluate and determine whether, as a
whole, the application meets the statutory requirements. Any evidence not specifically
addressed herein has still been considered and weighed by the Board in reaching its final
determination.

Further, the Board notes that the numbering of Staff's recommended conditions
differs between the Staff Report filed on October 10, 2012, and Staff's modified
recommended conditions attached to its brief filed on January 16, 2013, due to deletion
and modification of some conditions, Throughout this Opinion, Order, and Certificate, the
Board will utilize the numbering of Staff's modified recommended conditions of
January 16, 2013.

A. i.oal.€'ub3ii Y-learinz

At the local public hearing, 45 people testified. Of the 45 witnesses who testified, 34
opposed the proposed facility, while 11 witnesses testified in support of the project. There
were 138 people in atteridance at the public hearing that signed Board petitions, with 28
signatures in favor of the project, and 110 opposed to the project.

Witnesses in opposition to the project voice concerns about diminishing property
values of homes in and around the project footprint. Multiple witnesses argue the
proposed project should have greater setback requirements and express apprehension
about potential health effects that may be associated with wind turbines. Numerous
witnesses present arguments against the wind industry, with some expressing support for
the use of coal and other traditional energy sources. Others oppose the use of government
subsidies to develop wind energy projects. Many witnesses also oppose the use of
turbines that are manufactured outside the United States.

Witnesses in favor of the proposed facility note that the communi,ty will benefit
from increased tax revenue, particularly local schools faced with recent budget cuts. One
witness explains that local infrastructure will be upgraded and improved at no cost to
taxpayers, tvhile another witness testified in favor of renewable energy projects. Several
witnesses state that the proposed project will allow Champaign County to retain its rural
aild agricultural character, as it will bring additional revenue to struggling farmers and
prevent farmland from being sold for residential and commercial development.
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In addition to the testimony heard at the public hearing, the Board received over
400 public comments which were docketed in the "public comments" section of the docket
card for this case. The public comments raised similar arguments to those expressed at the
public hearing.

13. 1lasis cFf Neeci - 5e^ti^^n 49{}6.1OfAl^1 s l^s zYi9rd C ode

Staff notes that, as an electric generation facility, pursuant to Section 4906.10(A)(1),
Revised Code, the basis of need for the proposed facility is inapplicable to this electric
generating project. (Staff Report at 19.)

No party raised issues related to the basis of need for the project. The Board
recognizes that Section 4906.10(A)(1), Revised Code, provides that it applies to the Board's
determination process only if the facility proposed is exclusively an electric transmission
line or a gas or natural gas transmission line. Give that the application in this case
concerns a wind-powered electric generation facility, the Board finds that Section
4906.10(A)(1), Revised Code, is inapplicable.

C. NatIrn of Ex'olsable l.:;n^^3xs^s^^mental act ^ar:d.lvlii^rraar^3 Advers
EreviroiLinaler^t 1n^pact - S.>ctions 4:90£.Dt`f^ an^_4 906.1^, ^ 1( ,^r l^evi^ ^>d
Code

Staff evaluated the application to determine the nature of the probable
environmental impact and whether the proposed facility represents the minimum adverse
environrnental impact. As part of its eva).uation, Staff discusses factors regarding the
nature of the probable environmental impact of the construction and operation of the
proposed wind-powered electric generation facility. These factors include demographics,
land use, cultural and archaeological resources, aesthetics, ecortomics, surface waters,
threatened and endangered species, vegetation, setbacks, roads and bridges, geology and
seismology, public and private water supplies, pipeline protection, blade shear, high
winds, ice throw, construction noise, operational noise, shadow flicker, communications,
and decommissioning. (Staff Report at 20-37.)

Additionally, Staff evaluated the site selection process to determine zvhether the
proposed facility represents the minimum adverse environmental impact. (Staff Report at
38-39.)

To the extent intervenors have raised an issue regarding the nature of the probable
environmental impact or the proposed facility's minimum adverse environmental impact,
the Board will address only the more significant issues in this order. As many of the
factors and issues raised by intervenors pertaining to the nature of probable
environmental impact and minimum adverse environmental impact under Sections
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4906.10(A)(2) and 4906,10(A)(3), Revised Code, overlap with the factors considered under
the public interest, convenience, and necessity under Section 4906.10(A)(6), Revised Code,
those factors, including setbacks (aesthetics, blade shear, ice throw, noise, and shadow
flicker), roads and bridges, communications, and decommissioning will be discussed in
Section (VI)(F) of this Opinion, Order, and Certificate. Where a party has raised an issue
as to the nature of the environmental impact or the mi.nimum adverse environmental
iinpact, and the Board does not specifically address the issue in this decision, it is hereby
denied.

1. Socioeronorrdc l:in.vricts

Tn its application, Champaign indicates that its consultant, Camiros, Ltd. (Camiros),
conducted a population and socioeconomic analysis of the proposed project area.
Champaign explains that the economic activity created by the proposed project will not
only benefit Chainpaign County, but also the surrounding rural counties and nearby
population centers. Champaign's population projections indicate that there are
approximately 61,000 residents located within five miles of the proposed facility, with a
slight increase of 3.9 percent projected over the next ten years. Champaign County has a
population density of 93 persons per square mile, significantly lower than the statewide
average of 282 persons per square mile. (Co. Ex. 1 at 66-67, Ex. G.)

Champaign explains that agricultural land occupies almost 97 percent of the total
impacts, demonstrating the rural character of the region. Residential development around
the proposed facility is mostly single-fandly homesteads located along rural roads. In
considering larid use impacts, Champaign notes that, while the proposed facility will
utilize leases of private land, any temporary impacts that may occur wi]_1 be on private
land and compatible with agricultural land uses that are predominant within the project
footprint, (Co. Ex. 1 at 135-138.)

Chainpaign provides that a cultural and archaeological resource study was
conducted by Cultural Resource Analysts, Inc. The study indicates that there are 32
historic properties located within the five mile project radius, four historic districts, 791
previously identified historic structures, 260 archeological sites, and 55 cemeteries.
Champaign states that five archaeological sites are located within or adjacent to lands
leased for the proposed facility, but notes that none are eligible for listing in the National
Register of Historic Place (NRHP), indicating no further work is required. Further, as
construction and operation of the facility will not physically alter any NRHP listed or
eligible structures, any potential impacts are limited to indirect visual effects. Champaign
notes that Staff recommends the development of a historic mitigation plan, but believes
the plan should not inciude any specific provisions in order to avoid unnecessary
complications. Champaign also proposes to include a provision within the condition
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providing that no part of the plan shall limit the operation of the turbines within the
proposed project. (Co. Ex. 1 at 144-146, Co. Ex. 5 at 15.)

In addition, Champaign notes that a field review study reveals that some of the
proposed turbines may be visible from portions of Urbana, 1Vlechanicsbwrg, Woodstock,
and Catawba, especially from properties on the outskirts of city and village limits that are
not screened by other buildings. Champaign offers that it will utilize a mitigation plan for
impacts to architech.-ral resources. The mitigation plan will promote. the preservation of
the area's rural history and limit the alteration of the cultural landscape of the project area.
Champaign provides that it will continue to consult with the Board, the Champaign
County Historical Society, the Ohio Historic Preservation Office (OHPO), and the
Champaign County Preservation Alliance to finalize a formal mitigation plan. (Co. Ex. I
at 1.46-151.)

Champaign adds that the economic impact report prepared by Camiros utilizes the
Job and Economic Development Impact Wind Model (JEDI), which evaluates economic
impacts of wind -powered electric generation facilities. The JEDI model evaluates the
effects of the construction phase of the project, as well as operations and maintenance
phases. Chainpaign indicates that it intends to maximize the number of local workers
throughout the construction process, with approximately 50 to 85 percent of all workers to
be hired locally, but adds that workers with specialized skills of constructing wind farms
will likely come from other locations. Champaign provides that the construction phase of
the project will utilize 86 employees over a 12-month period, with an anticipated payroll of
$4.9 million. At the conclusion of the construction phase, the application explains that
there will be seven full-time workers with total wages estimated at $400,000 per year. In
addition, Champaign notes that another 391 jobs and $19.8 million in earnings will be
generated by indirect impacts stemming from inter-industry economic. activity caused by
the project. Further, Champaign states that there will be induced impacts resulting from
changes in local household spending, with an estimate of an additional 121 jobs and
approximately $5.1 million in wages and salaries. (Co. Ex. 1 at 138-140;)

Champaign provides that it will pay real and personal property taxes between
$6,000 and $9,000 per megawatt (MW) of nameplate capacity per year throughout the life
of the facility. According to the application, the increase in local tax revenues, based on an
aggregate nameplate capacity of 140 MW, will be between $840,000 and $1.26 million. The
distribution of the tax revenue will be approximately 25.9 percent for Champaign County,
10.3 percent for the local townships, and 63.8 percent to the local schools. The application
provides that the annual lease payments to local landowners is not only a direct benefit to
all participating landowners, but will also enhance the ability for those in the agricultural
industry to continue farming. (Co. Ex. 1 at 140-141.)
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Urbana expresses concern that the proposed project location will harm the city's
future growth. Specifically, Urbana explains that geographic constraints to the west of the
city require that all future residential and commercial growth occur to the city's east side.
Urbana argues that Champaign fails to consider that the proposed project is directly in the
path of the city's planned growth. (Urbana Br. at 20-21; Tr. at 1997-1999.)

Urbana a.sserts that Champaign overestimates the proposed project's potential tax
benefits, noting that, under the current taxation system, Urbana would receive no tax
revenue because the proposed project footprint is outside city limits. Urbana requests that
the Board require Champaign to establish a permanent office within the city limits, noting
that, although the proposed project will have a substantial impact on the Urbana
commuru:ty, impacted city residents may be unwilling or unable to drive to the local office
in Bellefontaine. Urbana points out that the establishment of a permanent office in Urbana
would allow Urbana to receive tax benefits for any Champaign employees that would
work in an office located in Urbana. Urbana also believes that Staff testimony on the
proposed project's socioeconomic benefits should be given little weight due to a Staff
member incorrectly testifying that Bellefontaine is located in Champaign County, despite
the fact that Bellefontaine is located in Logan County. (Urbana Br. at 23-24; Tr. at 2235-
2236, 2378.)

The County/Townships add that the consideration of tax revenue should not be a
determinative factor in considering whether the public interest is served by the proposed
project, as Champaign. has not yet made a request to the Champaign County Board of
Commissioners to pay an amount in lieu of taxes (PILOT) pursuant to Section 5727.75,
Revised Code. (County/Townships Br. at 14; Tr. at 67-69.)

Champaign responds that population estimates within the record indicate that
Urbana's concerns over future development are tulfounded, as Urbana's township
population is expected to drop by a percent in the next decade, while the project area
townships are expected to grow by up to 13 percent. Champaign opposes Urbana's
proposal to open an office in Champaign, noting that Urbana wiil receive economic
benefits from the increase of construction workers and equipment that is necessary to
build the project, as acknowledged by Urbana's mayor. In response to the
County/Townships' tax concerns, Champaign explains that the payment of taxes to the
County/Townships are guaranteed if the project is built and will occur either through the
PILOT program or annual property taxes, and adds that the PILOT program alone would
result in an increase in tax revenues of $840,000 to $1.26 million. (Co. Reply Br. at 34-35;
Co. Ex. 1 at 140; Tr. at 1989.)

UNU asserts that the project is not necessary to preserve agriculture in eastern
Champaign County, as the project area is not threatened by any development, with the
exception of the proposed project. UNU argues that Champaign failed to support its
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claims that the proposed project will provide socioeconomic benefits. UNU contends that,
while Staff's witness was familiar with Camiros, Staff failed to conduct its own study
utilizing the JEDI model and could not independently verify the data inputs the consultant
used to calculate the proposed project's economic benefits. LTNTJ points out that the
socioeconomic study assumed facts that have not been demonstrated to be true, including
the assumption that leaseholders and construction workers will be local and spend their
earnings in the local communities. Further, T.JNU explains that the local tax revenues are
inflated, as the project may not produce more than 89 MW hours of electricity as opposed
to 140 MW, and taxpayers will ultimately pay higher electricity prices. (UNU Reply Br. at
2-5; Tr. at 2637-3638, 2657-2673.)

In addition, UNU opines that the socioeconomic study ignores detriments that
could result from approval of the proposed project. UNTJ notes that there was no
consideration as to whether the jobs of any workers at traditional coal-fired plants would
be eliminated, or whether lost job creation opportunities might occur as a result of
employers being discouraged from siting new facilities due to the turbines' presence.
Similarly, UNU explains that there could be indirect job losses through the ripple effect
from losing important functions of Grimes Field Airport (Grimes Field) and any
coritpanies whose owners leave Champaign County to avoid the turbines. UNU also
points out that, while Champaign agrees to submit a historic preservation mitigation plan,
it is unacceptable to give Champaign veto authority as to whether the turbines may need
to be shut down to protect the area's histor.ic resources. (UNTJ Br. at 65; UNU Reply Br. at
36.)

Staff concludes that the demographics of the project area are unlikely to experience
sig-dficant change witl-lin the next 20 years. Staff points out that, while Champaign
County's population growth is projected to increase by 11.3 percent over the next 20 years,
the population growth of the townships located within the five-inile radius of the
proposed project is only projected to increase by 3.9 percent. Staff opines that the project
is unlikely to limit any future population growth or have a substantial impact on the
region's demographics. (Staff Ex, 2 at 20.)

In addition, Staff states that the development of a wind farm is consistent with
regional land use plans to conserve farmland and promote economic diversity. Staff
points out that there may be an increase in demand for temporary housing and retail
services during construction of the proposed facility, but -no long-term impacts are
expected on housing or cornmercial demand. (Staff Ex. 2 at 20-21.)

Staff adds that avoiding or rninimizing cultural and archaeological impacts for
wind generation projects is not always practical, but Staff believes the mitigation plan
proposed by Chasnpaign will prornote the continued meaningfulness of the area's rural
history. However, Staff notes that it believes the historic preservation plan should still be
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subinitted with specific information and should not include a provision granting
Champaign the discretion to determine when its operations and activities may be
inhibited. Staff states that Champaign will also conduct a targeted Phase I archaeological
reconnaissance survey to analyze potential impacts within five rniles of the project area.
Staff also believes a cultural resources avoidance plan should be developed. (Staff Br. at
36-37; Staff Ex. 2 at 21-22.)

Staff concludes the proposed faciTity would have an overall positive impact on the
local economy. In support of its conclusion, Staff notes the increase in construction
spending, wages, purchasing of goods and services, local tax revenues, and annual lease
payments to the local landowners. (Staff Ex. 2 at 22.)

Upon consideration of the evidence presented, the Board finds that the proposed
project will undoubtedly have a positive impact on the region. First, the tax revenues
associated with the project will provide significant value to the local communities and the
County/Townships. We understand the County/Townships' concern about whether
Champaign elects to utilize the PILOT program or the normal property tax provisions, but,
as the County/Townships' own witness Bialczak explains, regardless of which route
Champaign elects to take, the County will receive revenues subject to its own discretion. If
Champaign seeks and obtains a PILOT, the money will go into the County's general
revenue fund and may be used in any way the county or local government officials
choose. On the other hand, if Champaign chooses the traditional tax route, all tax dollars
generated become local tax dollars to the taxing jurisdictions in which the proposed
project is located; thus, providing even more revenue for the local governments.
Therefore, we find that the regional tax revenue is a valuable benefit for the proposed
project. (Tr. at 206-207, 2235-2236, 2235-2237.)

With regard to Urbana's concern that it may not receive tax benefits, we find this
argument to be unfounded. The Board lacks any statutory authority to order Champaign
to distribute revenue to a jurisdiction that is outside the proposed project area, and any
proposed statutory changes should best be left to the General Assembly. However, we do
note that, as County /Townships witness Bialczak points out, if Champaign chooses the
PILOT program, Urbana may still be able to receive tax benefits from the county treasurer.
Further, as Urbana witness Bean testified, there are several businesses located within the
Urbana city limits that stand to benefit from the proposed project, which would contribute
additional tax revenues. In addition, we find the record conflicts with Urbana's arguments
that its growth cauld be impeded by the proposed project. In fact, Urbana witness Bean
explains growth is only limited on the west side of the city, and that his vision is to help
Urbana grow "whether it's east, north, south...." (Tr. at 1987-1989, 2(108-2009, 2235-2236.)

Furthermore, the Board finds that the proposed project benefits the public by
allowing the townships w7thin the proposed footprint to maintain their agricultural
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character and allowing for the continuation of agricultural activities without the risk of
farmland being lost to development. We note that, while UNU raises concerns over
potential economic detriments that may arise as a result of the proposed project, UNU fails
to cite to any record support or introduce any evidence confirming its suspicions.
Furthermore, although Staff relies on the JEDI model utilized by Camiros in reviewing the
socioeconomic impact of the proposed project, there is no evidence in the record indicating
the study is unreliable or should be disregarded. To the contrary, the economic model was
established by an urban planning and economic development firm whose analysis was
reviewed by Staff and deemed to be accurate. Finally, Champaign's proposal to make its
historical preservation mitigation plan less specific should be rejected. Champaign's
speculative claim of unnecessary complications is insufficient for us to determine that the
condition is too stringent. Therefore, Champaign's request is denied. (Ohio Farm Bureau
Ex. 1 at 8; Champaign Ex. 17 at 7-8, Staff Ex. 5 at 2; Tr. at 1560, 2653-2654)

2. Ec^^l^valln^ acls

Champaign explains that the proposed project w.i11 have almost no impact on
surface waters. Champaign indicates that it will employ mitigation measures to minimize
temporary and permanent impacts to streams located within the footprint of the proposed
project. Champaign intends to develop a Storrn Water Pollution and Prevention Plan
(SWPPP) to control sedimentation, siltation, and run-off. (Co. Ex.1 at 116-122.)

Champaign utilizes an environmental consultant, Hull & Associates, to study the
potential impact of the proposed facility on threatened and endangered species. The study
determines that the Lndiana Bat, a federally endangered species, has a presence within the
project area. Champaign notes that the proposed project will implement a habitat
conservation plan (HCP) and shall obtain an incidental take permit (1TP) in order to
minimize any adverse impacts to the Indiana bat. Champaign witness VanDeWalle adds
that construction impacts may be minimized by limating tree clearing from November 1 to
March 31. Further, Champaign witness VanDeWalle explains that the HCP provides
appropriate conservation measures to allow for the protection of endangered species. (Co.
Ex. 1 at 108; Co. Ex. 19 at 4; Co. Ex. 7 at 7.)

Champaign adds that the siting of the proposed project will be away from sensitive
habitats like forestlands and, due to the majority of the facility being located within
agricultural active lands, additional impact on threatened or endangered species is
unlikely. Champaign explains that, while 12.7 acres of forest and 1.7 acres of scrub-shrub
habitat will be impacted by construction, most is temporary in nature. (Co. Ex. 1 at 136-
137.)

Staff provides that the proposed facility would cross 31 streams and notes that
Champaign has committed to installing buried collection lines by horizontal di.reckional
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drilling. While access roads and crane paths cross streams within the proposed project
area, the Staff Report explains that the development of the SWPPP will reduce water
quality impacts. In addition, through information obtained by the Ohio Department of
Natural Resources (ODNR) and the Federal Emergency Management Agency, the Staff
Report notes that flooding is unlikely to impact the proposed turbine locations. (Staff
Report at 23.)

Staff explains that the primary threat to the Indiana bat would occur during
operation of the facility due to collision and barotrauma, but that Champaign's
commitment to its HCP addresses these issues. In addition to the HCP, Staff points out
that ODNR Division of Wildlife (ODNR-DOW) recommends a post-construction bat
monitoring program during the first two years of operation. The program would include
a sample of turbines to be searched daily in accordance with ODNR protocols, and
establishes a requ.irernent that any consultant hired to conduct the program possess
appropriate federal and state permits prior to any manitoring. As a condition, Staff also
recommends that Champaign conduct a presence survey for the Eastern. massasauga
rattlesnake at the 20-acre wetland. (Staff Report at 28, 55.)

In addition, Staff rernrnmends that Champaign enter into a cooperative agreement
with ODNR or obtain any suggested permits that ODNR recommends in order to avoid
liability for the impacts that the proposed project may have on wildlife species. Breeding
bird studies conducted in 2008 indicate that 6,000 birds consisting of 97 different species
were observed, above the average passage rates found in other wind project
preconstruction surveys. Staff indicates that ODNR was concerned with its observations
of the birds, and explains that, in the event of a mortality of a state-endangered species,
ODNR-DOW would recommend that Champaign develop an effective avoidance,
minimization, and mitigation strategy. Regarding vegetation, Staff adds that the proposed
layout indicates a collection line that connects to a turbine would impact more of an
adjacent wood lot than is necessary, but notes that Champaign indicated it is working with
the landowner to reroute the line in order to minimize any negative impacts. (Staff Report
at 21-28.)

Champaign responds that avian and. bat monitoring set forth in Staff's proposed
conditions is necessary, but should allow for flexibility in the protocol between
Champaign and ODNR-DOW and should remove language requiring a daily turbine
sampling. Champaign proposes the language in the condition be changed to allow
Champaign and ODNR-DOW to determine if a better monitoring alternative is available
by including the phrase "[u]nless otherwise agreed to by the DOW and Staff." In addition,
Champaign suggests that the language requiring Champaign to develop and implement
an avian monitoring program should be revised to state that Champaign will work with
Staff and ODNR-DOW to develop a plan. (Co. Ex. 5 at 18-19.)
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Staff disagrees with Champaign's recommended revisions, noting that ODNR's
standardized protocols call for daily samplings, and adds that Champaign should be
required to comply with the protocols as set forth within the condition. UNU adds that
Staff's condition should be adopted as proposed, noting that other ti4nd farms are
required to perform these daily searches. (UNU Reply Br. at 38r Staff Ex. 1 at 2-4; Tr. at
2022-2023.)

UNU contends that the Board should include the former Staff condition requiring a
vegetation management plan. UNU opines that the application shows the proposed
project's collector lines and access roads will travel through wooded areas and a number
of streams. In addition, UNU proposes that the former Staff condition to prevent the
indiscriminate use of herbicides in natural vegetated areas be included if the certificate is
approved. UNU opines that Staff has no justification for a change in its position, noting
Staff witness Rostofer testified that spraying herbicides is not a best practice. (UNTJ Reply
Br. at 37; Tr. at 2152-53.)

Upon review, the Board finds that the evidence in the record, as well as the addition
of Staff's recommended conditions, supports the conclusion that the proposed project will
appropriately mitigate any ecological impacts on the local environment. Champaign's
request to revise Staff condition should be rejected, as it is clearly consistent with Board
precedent in other proceedings. Champaign will not be permitted to self-regulate its own
monitoring protocols, and we find Champaign's request is both inappropriate and
unnecessary. (Staff Ex. 1 at 2-4.)

Likewise, we believe UNU's request to include Staff's original conditions regarding
vegetation management and herbicides should be denied. UNU provides no justification
in the record for the.inclusion of a vegetation management program. Regarding any
potential use of herbicide, the record actually indicates that the facility will utilize buried
collection lines in open fields, making the condition unnecessary. Further, in order to use
any commercial grade herbicides, Champaign would need to acquire an applicator's
license, and report the use of herbicides around sensitive streams and wetlands to the
Ohio Environmental Protection Agency (EPA). (Tr. at 2151-2152.)

3. t anclusion -- AnvironFn.ental Irnna.ct

The Board finds that the nature of the probable environmental impact, specifically
the socioeconomic and environmental impacts, has been determined for the proposed
facility and complies with Section 4906.10(A)(2), Revised Code, and the proposed project
represents the minimum adverse impact consistent with Section 4906.10(A)(3), Revised
Code. We note that this conclusion relates only to socioeconomic and environmental
impacts, and Sections 4906.20(A)(2) and 4906.10(A)(3), Revised Code, will be further
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reviewed in Section VI(F)(8), in conjunction with our consideration of the public interest,
convenience, and necessity of the proposed project.

11 Electr:c i3ri,d Secnon 4906.10^()(4), Revised C;ode

Section 4906.10(A)(4), Revised Code, requires that the feasibility and impact of
connecting a proposed electric generation facility to the regional electric power grid be
determined prior to the issuance of a certificate to an applicant. In order to address this
requirement, PJM Interconnection (PJM), the applicable regional transmission system
operator, prepared a feasibility study (PJM Feasibility Study) and a system impact study
(PJM Impact Study). Further, a stability and short circuit analysis (PJM Stability Study) is
included in the PJM Impact Study. According to the application, the PJlv1 Feasibility Study
identified conditions under which the facility's output could be curtailed, but several of
the conditions identified in the PJM Feasibility Study are based on outdated rating data,
and should be removed from the list. Consequently, the application notes that the
remaining congestion issues listed are based on very specific system conditions that have a
low probability of occurrence at any given time. Further, the application asserts that a
curtailment of the proposed facility to something less than full output for a few hours, if
the conditions ever exist, would not have an adverse effect on the overall operation of the
facility. (Co. Ex. 1 at 50-51, Exs. C-D.)

The PJM Iinpact Study evaluated a 200 MW interconnection that would be injected
along the Givens-Mechanicsburg 138 kV line and interconnected at a new switching
station located along the Dayton Power & Light, Inc. (DP&L) Urbana-Darby 138 kV sircuit.
The new switching station will be wvned and operated by DP&L and will consist of three
138 kV breakers configured as a ring-bus, a 138 kV revenue meter, and other associated
facilities. Further, compliance with reliability criteria was assessed for summer peak
conditions in 2012. The PJM Impact Study identi.fied: two facilities that would likely
experience thermal overloads, and three breakers that would be over-dutied as a result of
the proposed facility. To correct these violations, Champaign asserts that the following
upgrades are required: (1) replacement of the line terminal equipment at the Urbana
substation; (2) reconductoring of approximately 4.3 miles of circuit; and (3) replacement of
three 69 kV circuit breakers at Urbana, (Co. Ex. 1 at 51-52, Exs. C-D.)

According to Champaign, the results of the PJM Stability Study revealed no
operating issues other than identifying operating voltage and power factor ranges.
Further, PJM's deliverability testing concluded that the project would not result in any
deliverability or transmission system congestion problems. (Co. Ex. 1 at 52.)

In the Staff Report, Staff explains that it reviewed the studies regarding
interconnection of the proposed facility to the existing regional transmission system. Staff
notes that Champaign submitted its proposed project to PJM on March 18, 2006.
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Addition:ally, Staff notes that Applicant has not yet signed a construction service
agreement or an interconnection service agreement with PJM for the proposed facility, but
that an interconnection service agreement would need to be signed before PJM would
allow Applicant to interconnect the proposed facility to the bulk electric transmission
system. (Staff Report at 40.)

Staff reports that it reviewed the PJM Feasibility Study and PJM Impact Study for
the proposed project and that, pursuant to the North American Electric Reliability
Corporation (NERC) reliability standards, the proposed facility would not overload the
system in the presence of no contingencies or one contingency, but that multiple
contingencies would likely cause an outage or breaker failure. Staff further indicates that
this overload issue can be alleviated by upgrading and reconductoring several lines, and
that the studies indicate that three circuit breakers and a set of transformer fuses and
holders would need replacement. (Staff Report at 4142)

Additionally, Staff indicates in its report that, as set forth in the application, no
stability problems were identified as a result of the proposed project and no overloads
were identified as a result of earlier projects or projects in earlier queue positions (Staff
Report at 42).

The Staff Report concludes that, with the upgrades identified in the PJM studies, the
proposed facility is expected to provide reliable generation to the bulk electric
transmission system, the facility is consistent with plans for expansion of the regional
power system, and the facility will serve the interests of electric system economy and
reliability. Finally, Staff concludes that the proposed facility will serve the public interest,
convenience, and necessity by providing additional electric generation to the regional
transmission grid. (Staff Report at 42.)

The Board i.nitially notes that no intervenor in this proceeding raised issues
regarding the interconnection studies or the portion of the Staff Report discussing
interconnection issues. In light of the evidence in this proceeding, the Board finds that the
proposed facility is consistent with the plans for expansion of the regional power grid as
set forth in the PJM Impact Study, PJM Feasibility Study, and PJM Stability Study, and that
the proposed facility will serve the interests of electric system economy and reliability.
Consequently, the Board finds that the proposed facility complies with the requirements
set forth in Section 4906.10(A)(4), Revised Code, provided that the certificate issued
indudes Staff's recommended Condition (14) .(Co. Ex. l at 50-52, Exs. C-L7; Staff Report at
40,42.)
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E. Air, Water, Solid Waste and Aviation - Section 490610(A)(5) Revised Code

1. Air

In the Staff Report, Staff states that the operation of the proposed facility would not
produce air pollution; thus, there are no applicable air quality permits. Staff notes,
however, that Applicant may need to obtain the Ohio EPA General Permit for Unpaved
Roadways and Parking Areas, with a maximum of 120,000 vehicle miles traveled per year.
Additionally, Staff notes that Applicant plans to minirnize fugitive dust generated during
construction by using best management practices (BMPs), such as applving water or other
dust suppressants to open soil surfaces to prevent emission. Staff concludes that
construction and operation of the facility, as described by Applicant and in accordance
with the conditions included in the Staff Report, would be in compliance with air
emissions regulations in Chapter 3704, Revised Code, and the rules adopted under that
chapter. (Staff Report at 43.)

2. Water

The Staff Report notes that neither construction nor operation of the proposed
facility would require the use of significant amounts of water; thus, requirements under
Sections 1501.33 and 1501.34, Revised Code, are not applicable to this project. However,
Staff reports that Applicant h:as indicated it will apply for the following permits: Ohio
National Pollutant Discharge Elimination System (NPDES) construction storm water
general permit; Ohio NPDES general permit for storm water discharges associated with
construction activity in the Big Darby Creek watershed; permit under Section 404 of the
Clean Water Act, if necessary; Water Quality Certification from the Ohio EPA, if necessary;
Oltio Isolated Wetland Permit, if necessary; and, Ohio Permit to Install on-site sewage
treatment, if necessary. Staff additionally notes that approximately 68 acres of impervious
surface would be generated as a result of the facility, but that the facility will not
significantly alter flow patterns or erosion and no significant modifications in the
direction, quality, or flow patterns of storm water run-off are anticipated. (Staff Report at
43.)

Staff further notes that Applicant will rnitigate effects to changes in quality and
quantity of aquatic discharges by obtaining an NPDES Construction Water Permit from
the Ohio EPA, preparing a SWPPP, and preparing a Spill Prevention, Containment, and
Countermeasure (SPCC) plan. Staff condudes that, with these measures, construction and
operation of the faciiity would comply with requirements of Chapter 6111, Revised Code,
and the rules adopted under this chapter. (Staff Report at 44.)

Urbana asserts that blasting could disrupt and contaminate groundwater supplies
for the city of Urbana. Urbana argues that Exhibit F of the application, the groundwater
study, identified the buried aquifers in the project area as required by Rule 4906-17-
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05(A)(5)(c), O.A.C., but failed to consider the city of Urbana's aquifer, the Mad River
aquifer, which is located six miles west of the nearest turbine. Urbana argues that, due to
concerns about groundwater supplies, the Board should require a condition that Applicant
post an escrow amount to be determined by the City Water Superintendent to protect
water during turbine construction. (Urbana Br. at 19-20; Urbana Reply Br. at 5.)

Champaign responds that Urbana has no basis for its requested condition requiring
an escrow amount to protect water, as the city presented no evidence that blasting could
disturb or containinate the Mad River aquifer, which is located six miles from the nearest
turbine in the proposed project according to Urbana's brief (Co. Reply Br. at 49-50).

Staff responds to Urbana's argument by pointing out that Exhibit F of the
application, admitted into evidence, specifically discusses groundwater resources,
identifies the presence of the Mad River Buried Valley Aquifer, indicates that there are
multiple groundwater Source Water Protection Areas (SWPAs) in the eastern portion of
Champaign County, but that only one SWPA is within close proximity to the project area
and would not be affected by the proposed facility. Staff also points out that Urbana
introduced no evidence that construction activities could impact groundwater supplies
and that Applicant indicated blasting was not anticipated for the project. (Staff Reply Br.
at 9-10; Co. Ex. 1 at 32-33, 60-61, Ex. F at 5-7; Staff Report at 30.)

3. Solid Waste

The Staff Report indicates that the construction of the facility will result in
generation of solid waste including packing materials, plastic, wood, cardboard, metal
packing, construction scrap, and general refuse. Further, Staff notes that Chainpaign
intends to remove construction debris from work areas and to dispose of them in
dumpsters in laydown yards to be collected by a private contractor, Additionally, Staff
notes that the operations and maintenance facilities will utilize local solid waste and
disposal services. Staff concludes that, with these measures, Applicant's solid waste
disposal plans comply with solid waste disposal requirements in Chapter 3734, Revised
Code, and the rules adopted under this chapter. (Staff Report at 44.)

4. Aviation

Gr.imes Field Airport and CareFlight, an emergency medical helicopter service
located at Grimes Field Airport, are located in proximity to the proposed project. Staff
remarks in its report that a determination of no hazard has been issued by the Federal
Aviation Administration (FAA) for all 56 turbine locations in the proposed project. Staff
notes that, given the preliminary FAA determination of no hazard to air navigation,
neither construction nor operation of the facility is expected to create any adverse impact
on the airport or existing air travel network. Staff also asserts that, in accordance with
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Section 4561.32, Revised Code, Staff contacted the Ohio Department of Transportation,
Office of Aviation (ODOT-OA), during its review of Champaign's application, in order to
coordinate review of potential impacts the facility might have on public use airports. Staff
reports that Applicant filed with ODOT-OA and received notices of clearance for all
turbines associated with the proposed project. Additionally, Staff indicates that it
implemented ODOT-OA and/or FAA recommendations where deemed justified in
creating its recommended conditions. Staff recommends that all turbines be marked
and/or lit in accordance with FAA marking and lighting standards; that, during
construction, all turbines reaching 200 feet in height be temporarily marked and lit until
permanent lighting is installed; that Applicant provide flight service stations with notices
to airman (NOTAM) that include the latitude and longitude coordinates for all structures
exceeding 200 feet in height; and that Applicant develop a medical needs service plan in
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the fadlity necessary to allow direct routes for emergency medical
helicopter services within the vicinity of the facility. (Staff Report at 44.)

UNU argues that wind turbines pose a challenge for pilots who fly near them, and
that, consequently, the proposed project will delay emergency evacuation in and around
the project via CareFlight. More specifically, UNU argues that aircraft cannot safely fly
over a wind farm during periods of low visibility and would be forced to fly around the
wind farm in these conditions, citing the testimony of Champaign witness Marcotte. UNU
argues that, because of this possibility, the Board should deny the application. However,
UNU states that, if the certificate is granted, the Board should require Applicant to shut
down turbines when CareFlight is responding to a medical emergency in the project area.
(LTNU Br. at 61; UNU Reply Br. at 32-34; Tr. at 706-707, 926, 2040.)

Urbana argues that the Board should require Champaign to provide notice of the
project to airports wit.hin 20 miles of the project area, including Grimes Field, regardless of
whether operations would be altered. Additionally, although Urbana states that it
supports Staff's conditions pertaining to aviation, Urbana expresses concern that
compliance with FAA requirements may not adequately protect navigable airspace. More
specifically, Urbana claims that Champaign's aeronautical report, contained in Exhibit S of
the application, demonstrates that 19 of the turbines the FAA designated as "no hazard"
exceed obstruction standards for navigable airspace, that the no hazard determinations
were not circulated for public comment, and that the letter from ODOT-OA in Exhibit S
only pertains to 28 of the 56 turbines. Urbana continues that, despite the FAA's nohazard
determination, pilots who fly using visual flight rules might avoid Grimes Field due to
safety concerns from decreased clearance when approaching the airport from certain
directions near the proposed project. Further, Urbana contends that several major
recreational attractions occur at Grimes Field including the Mid-Eastern Regional Fly-in
for vintage, recreational, and experimental aircraft, and a hot air balloon festival, and that
turbines in the flight paths for Grimes Field should be shut down during these events due
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to safety concerns. Further, Urbana argues that, if the organizers for the Fly-in or hot air
balloon festival cancel or change venues due to safety concerns because of the turbines,
Champaign should be required to compensate Urbana for its economic loss. (Urbana Br.
at 11-16; Urbana Reply Br. at 5-7; Co. Ex. 1, Ex. S; Tr. at 1920, 1942, 1955, 1965.)

Urbana also argues that Staff's proposed ccmdition regarding emergency medical
helicopter services should not solely address CareFlight, but should be expanded to
include other regional emergency medical helicopter services including MedFlight..
Additionally, Urbana argues that, if CareFlight cancels its sublease at Grimes Field due to
the proximity of turbines, Champaign should be required to compensate Urbana for its
economic loss. Finally, Urbana argues that there is a high volume of emergency m.edical
helicopter responses in the project area and that, consequently, Champaign should
construct one or two helipads on company-leased property in the project area. (Urbana Br.
at 16-19; Urbana Reply Br. at 4; Tr. at 959-966, 2179.)

In response to UNU's arguments, Champaign cites testimony of Champaign
witness Marcotte that wind turbines and aircraft are compatible, having coexisted for
years and that emergency medical helicopter services will not be affected because it is
possible to safely operate helicopters near a wind farm, both day and night. Additionally,
Champaign argues that UNU's claim that Champaign witness Marcotte testified that
helicopters would have to fly around the wind farm in low visibility is false, noting that
the transcript does not contain this statement. Further, Champaign points out that Urbana
is erroneous in its argument that only 19 of the turbines were determined to be "no
hazard" by the FAA. Champaign specifies that: the FAA concluded that all of the
proposed turbines were not hazardous, including the 19 turbines specifically cited by
Urbana; although Urbana argues that the no hazard determinations were not circulated for
public comment, the FAA specifically stated in its determinations filed as part of Exhibit S
that it exempts certain proposals from circulation and the 19 turbines at issue fell into this
exemption; and although Urbana claims the ODOT-OA has only cleared some of the
turbines, Staff confirmed that the ODOT-OA cleared all 56 proposed turbines. In response
to Urbana's argument that the proposed project will impair aviation, Champaign also
points out that Urbana witnesses Hall and Rademacher both recognized that the proposed
project is further from Grimes Field than turbines already certificated in Buckeye Wind L.
and that pilots can make adjustinents to their approaches due to any obstructions around
the airport. Champaign also notes that pilots will have necessary information about the
turbines, including updated sectional maps. Finally, Champaign contends that, despite
Urbana's concerns regarding the Fly-in and hot air balloon festival, as previously stated,
there are turbines already certificated in Buckeye Wind I to be built closer to the airport than
those at issue in the proposed project. Moreover, Champaign asserts that Urbana
presented no evidence that either event will be affected if the proposed project is
certificated and the Board has no statutory authority to order monetary compensation as
proposed by Urbana under Section 4906.03, Revised Code. (Co. Reply Br. at 31, 35-38;
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Staff Report at 44; Co. Ex. 1, Ex. S; Co Ex. 10 at 3-5; Tr. at 665-666, 707, 1907-1908, 1910-
1912, 1922, 1939-1940, 1948-1949, 1964-1965.)

Concerning emergency medical helicopter services, Champaign contends that no
such service expressed opposition to the proposed project or participated in this
proceeding. Citing the testimony of Champaign witness Marcotte, Champaign argues that
it is not feasible to shut down turbines during every emergency medical helicopter flight,
and contends that Staff's recommended condition. regarding turbine shut-down during
emergency medical helicopter flights when necessary, should not be adopted. Champaign
also reiterates that the Board has no statutory authority to order monetary compensation
as proposed by Urbana should CareFlight terminate its lease with Grimes Field due to the
proximity of turbines. Finally, Champaign points out that no witness testified that
helipads should be constructed in the project area. (Co. Reply Br. at 37-39; Tr. at 683-685,
689, 691, 695, 698, 700-701, 715-716, 725-726.)

I Condlt:c;ion -Air, Water, Solid Waste, a-o.t3. Aviation

Staff recommends that the Board find that the proposed facility, with Staff's
recommended conditions, will comply with the requirements specified in Section
4906.10(A)(5), Revised Code. No intervenor raised any concerns regarding this criterion as
it relates to air or solid waste.

Regarding water, the Board finds that there is no evidence in the record to support
Urbana's assertion that blasting could disrupt or contaminate groundwater supplies in the
city of Urbana. Further, both Applicant and Staff concluded that SWPAs would not be
affected by the proposed facilities. Consequently, the Board finds that Urbana's proposed
condition requiring an escrow amount is unnecessary. (Co. Ex. 1 at 32-33, 60-61, Ex. F at 5-
7; Staff Report at 30.)

Regarding aviation, the Board finds that this project will not substantially interfere
with aviation near the proposed project area. The Board acknowledges Urbana's stated
concerns about the FAA findings and ODOT-OA certifications, but finds that Champaign
addressed these issues by pointing to record evidence that the FAA concluded that all of
the proposed turbines were not hazardous and that the FAA noted exemptions for 19 of
the turbine determinations from circulation in which the public had the opportunity to
comment. Further, the Board stresses that Staff confirmed in the Staff Report that ODOT-
OA cleared all 56 proposed turbines. The Board also finds that the proposed project wi11
not substantially interfere with aviation near Grimes Field, as pilots can make adjustments
during their approach of the airport and because the proposed project is further from the
airport than an already certificated project. (Staff Report at 44; Co. Ex. 1, Ex. S; Tr. at 1907-
1908, 1919, 1922.)
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Nexxt, although Champaign argues that shut-down of any portion of the project
would not be necessary during emergency medical helicopter services, Staff's
recommended condition is appropriate because it does not require shut-down during all
emergency medical helicopter flights; rather it only requires that Champaign develop a
plan with. CareFlight that incorporates shut-down of portions of the facility during
emergency medical helicopter flights when necessary to allow direct routes for such
services within the vicirdty of the facility. The Board finds that Staff's recoznmended •
condition is reasonable and practical to address UN'U's and Urbana's safety concerns;
however, the Board does not find that there is evidence in the record to support Urbana's
requested condition requiring Champaign to construct helipads or UNU's assertion that
safety concerns as to emergency medical helicopter services should result in denial of the
application. Further, the Board. finds that there is not sufficient, credible evidence in the
record to demonstrate that the proposed project should be shut down during events at
Grimes Field, particularly given that the turbines at issue in the proposed project are
situated even further from the airport than turbines included in an already certificated
wind project that does not require such shut-down as a condition of the certificate, See
Buckeye VVind I, Opinion and Order (Mar. 22, 2012) at 33-34. Finally, as Champaign points
out, the Board does not have authority to order monetary compensation as requested by
Urbana. (Staff Report at 44; Co. Ex. 1, Ex. S; Tr. at 1907-1908,1919,1939-1940.)

In consideration of all of the evidence, including the findings of both the ODOT-OA
and the FAA, which determined that none of the proposed turbine sites would pose
hazards to aviation, the Board finds that any aviation safety concerns are adequately
addressed by Staff's recommended condition requiring Champaign to provide flight
service stations with NOTAM that include the latitude and longitude coordinates for all
structures exceeding 200 feet in height; that all turbines be marked and/or lit in
accordance with FAA marking and lighting standards; that, during construction, all
turbines reaching 200 feet in height be temporarily marked and lit until permanent
lighting is installed; and that Champaign develop a medical needs service plan in
coordination with CareFlight that incorporates measures assuring immediate shut-down
of any portion of the facility necessary to allow direct routes for emergency medical
helicopter services within the vicinity of the facility.

Accordingly, the Board finds that the proposed facility complies with the
requirements specified in Section 4906.10(A)(5), Revised Code, provided the certificate
issued includes Staff's recommended Conditions (61), (62), (63), (64), (65), (66), and (67), as
modified by the Conclusion and Conditions section of this Opinion, Order, and Certificate.
(Staff Report at 44.)
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F, Public Interest, Convenience and ]^ ^^ess^t^ -Sectic^n 4^}{l6 ^ i7{^ l^^),_^e^r35es^
Code

^)te^ nat ve F;n r^*v 1^ortfolio Sta?-^dards

In its application, Champaign asserts that Ohio's Alternative Energy Portfolio
Standards (AEPS) of Substitute Senate Bill 221, require that, by 2025, at least 25 percent of
all electricity sold in the state comes from alternative energy resources. Of that 25 percent,
at least half must be generated by renewable resources in state. Champaign indicates that
the electricity generated by the proposed facility would be available within the PJM
regional transmission system, but that it is anticipated that the power will be sold within
Ohio so that electricity companies may meet the AEPS. (Co. Ex. I at 19; Co. Ex. 5 at 3-4.)

The Staff Report acknowledges that AEPS require a portion of the electricity sold to
retail. customers in Ohio to come from renewable energy resources. Additionally, the Staff
Report notes that renewable energy resources, as defined by statute, include wind
generating technologies. Consequently, the Staff Report provides that the proposed
facility would likely qualify as an in-state renewable energy resource under the AEPS and
could help affected entities comply with their statutory requirements under the AEPS.
(Staff Report at 47-48.)

The Board recognizes that Section 4928.64, Revised Code, requires Ohio's electric
utilities to procure, at a minimum, 50 percent of the renewable energy requirement from
resources located within the state of Ohio. Consequently, the Board is aware that an
electric utility may fulfill a portion of its AEPS requirements by entering into an electric
utility supply contract with the owner of a wind facility, such as the proposed facility in
the application at issue. The Board believes that this potential benefit of the project adds
support to a finding that the proposed project is in the public interest, convenience, and
necessity as required by Section 4906.10(A)(6), Revised Code. (Co. Ex. 5 at 3-4; Staff Report
at 47-48.)

2. Setbacks

a. Genexal -- Setbacks

Champaign states that the proposed turbines are sited with setbacks from
residential structures and property lines consistent with Rule 4906-17-08(C)(1)(c)(i) and
(ii), O.A.C., which provides, in pertinent part:

(i) The distance from a winci turbine base to the property line of
the wind farm property shall be at least one and. one-tenth
times the total height of the turbine structure as measured from
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its tower's base (exduding the subsurface foundation) to the tip
of its highest blade.

(ii) The wind turbine shall, be at least seven hundred fifty feet in
horizontal distance from the tip of the turbine's nearest blade at
ninety degrees to the exterior of the nearest habitable
residential structure, if any, located on adjacent property at the
time of the certification application.

-36-

In the present case, the requirements of Rule 4906-17-08(C)(1)(c)(i) and (ii), O.A.C.,
translate to a required setback of 541 feet from nonparticipating property lines, and 919
feet from residential structures. This calculation takes into consideration the worst-case
scenario, meaning the tallest turbine with the longest rotor blade proposed under the
application. (Co. Br. at 13; Co. Ex. 1 at 136.)

Champaign states that, as proposed, the distance from each turbine to the nearest
residential structure ranges from 934 to 2,642 feet, averaging 1,512. Consequently, no
turbines are currently sited within the 919 foot setback requirement. (Co. Ex. l at 136.)

In its report, Staff asserts that proposed Turbine 129 will be located 613 feet from a
residential structure; however, Staff indicates that this residence has been abandoned, is
no longer habitable, and is scheduled to be demolished. Further, in its brief, Staff states
that it has heard of new construction that will result in a property line being within the
minimum recommended setback for proposed Turbine 79. Staff continues that it heard at
the local public hearing that a landowner decided not to become a participating
leaseholder, which will result in a residence being within the recommended setback for
proposed Turbine 95. (Staff Report at 28; Staff Br. at 13-15; Tr, at 2031-2032.)

Additionally, in i.ts report, Staff recommends a minimum setback distance from. gas
pipelines of at least 1.1 times the total height of the turbine structure. Staff further notes
that, in the course of its investigation, it found that certain turbine models proposed had
safety standards pertaining to blade shear and ice throw risks that exceeded the statutory
minimum. More specifically, GE recommended a setback of 150 percent the sum of the
hub height and rotor diameter of the turbine from occupied structures and roads, or use of
an ice detector if a lesser setback is utilized. Consequently, although ice detectors will be
required on any turbine model selected, as discussed further below, Staff determined that
the minimum setback from any occupied structure or heavily travelled road should be 150
percent the sum of the hub height and rotor diameter of the selected turbine. This formula
requires a setback of approximately 991 feet for the GE turbine models proposed'in the
application. (Staff Report at 30-32; Staff Br. at 13-15; Tr. at 2489, 2492, 2560.)
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In its brief, Champaign acknowledges Staff's concerns regarding setbacks and
Turbines 79 and 95. Champaign proposes that the following condition be added to the
certificate in order to allow Applicant to complete leasing or perform micrositing and to
ensure that the turbines wi11 only be constructed. if the statutory minimum setbacks are
met:

Champa:ign Wind shall not construct Turbines 79 and 95 as
proposed un]ess Staff confirms that the turbines satisfy the
minimum property line and residential setbacks. If Champaign
Wind elects to modify the location of proposed Turbines 79 or
95, Champaign Wind shall provide Staff a hard copy of the
geographically referenced electronic data, all changes in
relation to the proposed relocation of Turbine 79 or 95, and
[any] associated facilities. A11 changes will be subject to staff
review and approval prior to construction to ensure
compliance with the conditions set forth in this opinion, order,
and certificate.

(Co. Br. at 14; Tr, at 414-415, 2031-2032.)

Regarding setbacks in general, the Board finds that Champaign has accurately
calculated the setbacks required by Rule 4906-17-08(C)(1)(c)(i) and (ii), O.A.C., using the
tallest possible turbine model proposed under the application: 541 feet from non-
participating property lines and 919 feet from residential structures. The Board also
acknowledges Staff's findings that proposed Turbines 79 and 95 do not meet Staff's
mi.nimum recommended setbacks and Champaign's proposed condition to address Staff's
concerns. However, the Board does not find that it would be appropriate to adopt
Champaign's condition, as this would permit Champaign to modify the location of
proposed Turbines 79 and 95, and no alternate locations for these turbines were proposed
in the application. Consequently, the Board finds that Turbines 79 and 95 should not be
constructed, and has modified Staff's proposed condition accordingly. The Board finds
that, provided the certificate issued includes Staff's recommended Conditions (44) and
(68), as modified by the Conclusions and Conditions section of this Opinion, Order and,
Certificate, the proposed setbacks adhere to the requirements set forth in the statute and
support a finding that the proposed project is in the public interest, convenience, and
necessity. (Co. Ex. 1 at 136, Staff Report at 28; Tr. at 414-415, 2031-2032.)

b. ^ladf^ Ct€^e^u^ a.^ad Fire

Champaign indicates in its application that blade shear, or blade throw, occurs
when a rotor blade drops or is thrown from the nacelle, and that, while such occurrences
are rare, they can be dangerous. Additionally, Champaign asserts that there are no
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reported instances of a member of the public having been injured as a result of a blade
failure of a wind turbine. Champaign goes on to explain that past occurrences of blade
shear have generally been the result of design defects during manufacturing, poor
maintenance, control system malfunction, or lightning strikes, and that the most common
cause of blade failure is human error in interfacing with control systems. Champaign
indicates, however, that this risk has been reduced by manufacturer limits on human
adjustments that can be made in the field, technological improvements and mandatory
safety standards during turbine design, manufacturing, and installation, as well as
widespread introduction of wind turbine design certification and type approval, which
typically indudes quality control audits. (Co. Ex. 1 at 82-84.)

In support of the application, Champaign contends that modern utility-scale
turbines are certified according to international engineering standards that include ratings
for withstanding hurricane-strength winds. Addifionally, Champaign asserts that the
engineering standards of the turbines proposed in the application are of the highest level
and meet all applicable federal, state, and/or local codes, and include state-of-the-art
braking systems, pitch controls, sensors, and speed controls. Champaign specifically notes
that the wind turbines proposed for the facility will be equipped with two fully
independent braking systems that allow the rotor to be brought to a halt under all
foreseeable conditions and that the turbines will automatically shut down at wind speeds
over the manufacturers' threshold. Further, Champaign contends that the turbines will
cease operation if significant vibrations or rotor blade stress is sensed by the monitoring
systems. Champaign concludes that all of these features reduce the risk of blade shear.
(Co. Ex.1 at 83.)

UNU contends that the Board should increase the setbacks proposed in order to
protect the public from potential blade shear, which UNU alleges is prevalent in the wind
industry, and fire, which UNU argues can be spread by flying debris from blade shear. In
support, UNU cites the testimony of UNU witness Palmer for the proposition that blades
and blade parts, if propelled through the air, pose a threat to the public because they could
strike and seriouslv injure or kill a person on an adjoining property or road. UNTJ also
contends that blade shear incidents occur regularly in the wind industry. In support,
LINU cites two occasions where turbines at Perkins High School in Sandusky, Ohio,
experienced blade shear. Further, UNU argues that two blades on a turbine certificated by
the Board in Timber Road II experienced blade shear due to a manufachu-ing defect and
operating error and scattered "large chunks of metal debris in many directions." UNU
contends that evidence presented at the hearing establishes that, as a result of the blade
shear at the Timber Road II wind farm, one piece of a blade traveled 764 feet from the
tower base as set forth in an incident report submitted by EDP Renewables North
America, LLC, to the Board in that case. UNU further asserts, regarding the Timber Road
II incident, that the testimony of UNU witness Schafner establishes that a blade piece
traveled approximately 1,200 feet from the turbine tower and that several blade pieces
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traveled approximately 1,500 feet from the tower. Finally, UNU contends that evidence
demonstrates that the wind industry conceals incidents of blade failure at wind farms.
(UNU Br. at 40-43; UNU Reply Br. at 23-24; UNU Ex. 21 at 3-4; UNU Ex. 22 at 11-13, Ex. A-
7- A-9; Tr: at 1330-1332, 2509-2510.)

UN[.J argues that, due to the risk of blade shear discussed above, the Board should
require greater setbacks than are proposed in the application and should measure the
setbacks from the property lines of nonparticipating landowners, rather than from
residences. More specifically, UNU asserts that available data about blade shear supports
a setback of 1,640 feet between turbines and the property lines of nonparticipating
landowners. UNU supports this proposed setback by asserting that it represents the
maximum distance a piece of a turbine blade has been reported to be thrown, and because
the REpower safety manual for the MM92 turbine model instructs wind farm operators to
cordon off an area this distance around a turbine afflicted by overspeed or fire. UNU
points out that a safety manual from Gamesa recommends clearance of 1,312 feet around a
burning turbine, and a safety manual from Vestas recommends clearance of 1,300 feet
from turbines unless necessary to approach. UNU notes that an electric utility in Ontario
advocates a setback distance of 1,640 feet between turbines and power lines. Further,
UIV^`iJ argues that the risk of blade shear requires a niinimum of 1,000 feet setback from all
public roads. UNU supports this setback from roads by citing the testimony of UNU
witness Patmer that persons in vehicles are at risk of serious injury or death from blade
shear distances of at least 1,000 feet from a turbine. Based on its proposed setbacks from
property lines of nonparticipating landowners and public roads, UNU specifies that 35 of
the proposed turbine locations are unacceptable because of their proxirnity to roadways
and/or buildings. UNU complains that Staff failed to measure distances between. the
proposed turbine sites and public roads, and corrtends that the Board should direct Staff to
measure these distances and to keep a detailed record. (UNU Br. at 48-50; UNU Reply Br.
at 23-24; L'NU F.x. 17, Ex. K; UN'U Ex. 22 at 15, 23-25; LTNU Ex. 29 at 76-77; Tr. at 908, 1433,
1472, 2526.)

Urbana contends, similar to UNU, that the statutory minimum setback from roads,
property lines, and structures is inadequate to protect the public from the risk of blade
shear. In support of this argument, Urbana cites the testimony of UNU witnesses Palmer
and Schafner. The County/Townships make this argument as well, contending that the
clearance areas set forth in the Gamesa safety manual in the event of a turbine fire should
be used as the minimum setbacks for the project, rather than the statutory minimum
setback. (Urbana Br. at 21-22; County/Townships Br, at 15-16; Co. Ex, 1, Ex. R, at 42; Tr. at
908,1301-1303,1419).

In its reply brief, Champaign contends that the record does not support UNU's
proposed setback of 1,640 feet from nonparticipating residences and 1,000 feet from all
public roads in order to protect against blade shear. Champaign points out that none of
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UNU's witnesses were able to point out an incident where a member of the general public
was injured as the result of a thrown blade, and that UNU witness Palmer admitted that
one is more likely to be killed in an automobile accident or to strike an animal while
driving than to be struck by a piece of a turbine blade. Champaign also emphasizes that
Champaign witnesses Shears and Poore testified that they were unaware of any incident
by which a member of the general public was injured by blade shear. Additionally,
Champaign points out that Staff witness Conway testified that his research indicated that
blade shear events were extremely rare and that his research did not reveal any instance of
injury to a mernber of the general public as a result of blade shear. (Co. Reply Br. at 23; Co.
Ex.1.2 at 3; Co. Ex. 9 at 5; Staff Ex. 7 at 5-6; UNU Ex. 22 at 15; Tr. at 1432, 2493, 254:7.)

Champaign counters UNT,J's argument that the Timber Road II blade shear incident
involved metal pieces being thrown by pointing out that turbine blades are not made out
of metal, but fiberglass. Further, Champaign points out that, despite UNU's argument
that pieces from the Timber Road II blade shear incident landed in a residential yard
across a public road, Staff witness Conway testified that the smaller pieces were blown
aroiuzd the site and UNU witness Schafner acknowledged that smaller, lighter pieces of
fiberglass were likely blown further from their original landing site and that children in
the area were picking up the pieces. Champaign also points out that UNU witness
Schafner did not view the site until days after the incident and could not state that the
blade pieces had not been moved from their original landing spots. Finally, Champaign
addresses UNU's argument that blade failures have occurred at a high school in Sandusky,
Ohio, by pointing out that Staff witness Conway testi.fied those blade failures did not
involve commercial grade wind turbines. (Co. Replv Br. at 24-25; Tr. at 1318-1320, 2509-
2510, 2567-2,568.)

Champaign additionally cites the testimony of Champaign witness Poore in
support of the proposition that the low risk of blade shear can be even further reduced by
third-party oversight in the manufacturing process; quality assurance processes;
inspections based on the experience of the selected turbine model; use of proper
maintenance practices; limitations on remote fault resets; and training. Champaign points
out that Champaign witness Speerschneider testified that many of these practices w-ill be
used in the proposed project. Further, Champaign refutes UNU's assertion that the
minimum setback from nonparticipating property lines should be 1,640 feet because a
REpower manual and Gamesa manual instruct operators to cordon off such an area in the
event of a burning turbine. Champaign points out that both of these instances involve
dangerous events akin to measures that would be taken in the event of a gas leak near a
road. Champaign further addresses UNU's argument that a Vestas manual instructs
employees to stay 1,300 feet from a turbine unless necessary to approach by pointing out
that this exhibit was obtained through the internet by TJNU witness Johnson and that no
such reference can be found in the complete Vestas safety manual, wlzich is included in
Exliibit R of the application. Further, Champaign points out that Staff witness Conway
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contacted Vestas and was informed that Vestas does have a minimum setback
recommendation, which was exceeded by the setback proposed by Champaign in the
application. (Co. Reply Br. at 25-27; Co. Ex. 9 at 7-9; Tr. at 909-910, 2538)

Staff also contends that UNU's proposed setback of 1,640 feet is unsupported and
unnecessary. Staff points out that the applicable rule does not require that all danger or
risk be eliminated, but only that impacts be identified and reasonably minimized, Staff
explains that the distances discussed in Gamesa's turbine safety manual are not minimum
setbacks intended to be permanent restrictions; but are recommendations for temporary
clearance areas in the temporary event of a fire. Further, Staff indicates that Staff witness
Conway contacted all of the potential turbine manufacturers and, with Staff's
recommended conditions, the project will exceed all manufacturer setback
recommendations. Finally, Staff notes that, contrary to the assertions of UNU, Staff
measured distances from arterial roadways. Therefore, Staff concludes that the setbacks
proposed by Champaign, as modified by Staff's recommendation;s, are adequate to protect
public safety. (Staff Report at 28; Staff Br. at 13-17; Staff Reply Br. at 4-5, 7, 13-16; Tr. at
2498-2499, 2,578.)

The Board acknowledges that, although rare, blade shear has occurred. However,
the Board declines to find that the record indicates a need for a 1,640 foot setback between
turbines and property lines of nonparticipating landowners and a 1,000 foot setback from
all public roads in response to the assertions made regarding blade shear. Although UNTJ
argues that blade shear is prevalent in the wind industry, UNU did not present any
evidence that a member of the general public has ever been injured. In fact, LJNU witness
Palmer testified that an individual is more likely to be killed in an automobile accident or
strike an animal in the roadway than be struck by a turbine blade. Additionally, although
UNU cited two occasions of blade shear in Sandusky, Ohio, the evidence demonstrates
that these incidents did not involve commercial grade wind turbines, such as the ones that
are being considered in this application. Further, although UNU claims that testimony
regarding the Timber Road II blade shear incident demonstrates that sheared blade pieces
have travelled a distance of approximately 1,500 feet, the Board notes that UNU witness
Schafner acknowledged that: he did not view the pieces until two to three days after the
incident; he did not actually measure distances until four to five days after the shear
occurred; the small pieces of fiberglass may have been blown further from their original
landing spots; he did not know whether the pieces had been moved; and children in the
area were picking up the blade pieces. Consequently, the Board does not find that the
distance measured by this witness is reliable for purposes of determixu:ng an appropriate
setback for blade shear purposes. The Board finds more credibility lies with the official
report of the Timber Road II blade shear incident, which notes a travel distance of
approximately 233 meters, or 764 feet, from the tower base for the largest piece of debris.
7'he Board finds that this documented distance of a rare blade shear is consistent with
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Staff's recommended setback distances. (Staff Report at 31; U'NU Ex. 22 at 15, Ex. A-7 - A-
9; Tr. at 1303, 1315-1316, 1318-1320, 13361432,, 2509-2510)

The Board also finds that, although UNU, Urbana, and the County/Townships
contend that turbine safety manuals recommend setbacks of approximately 1,300 feet,
these parties misunderstand those provisions. As explained by Staff, these turbine safety
manuals cited by UNU, Urbana, and the County/Townships refer to recommended
temporary clearance areas in the event of temporary safety situations such as fire or
overspeed, akin to temporary evacuations that might take place during a gas leak, and are
not recommended permanent setback distances. To the contrary, Staff witness Conway
testified that he contacted all of the potential turbine manufacturers and that, with Staff's
recommended conditions, the project will exceed all manufacturer setback
recommendations. Further, both Champaign's expert witness and one of Staff's expert
witnesses testified that blade shear events are extremely rare and that research by such
experts did not reveal any instances of injury to the general public as a result of blade
sheax. We note that Staff witness Conway testified that a full blade failure at nominal
rotor speed and mechanical braking speed has a failure rate of 1 in 2,400 turbines per year,
a full blade failure at mechanical braking two times the nominal rotor speed has a failure
rate of 1. in 20,000 turbines per year, and the failure rate of a tip or a piece of a blade is 1 in
4,000 turbines per year. Under the Board's calculation, the failure rate is as high as 0.0004
percent and as low as 0.00005 percent. (Co Ex. 9 at 5-9; Co. Ex. 12 at 3; Staff Ex. 7 at 3; Tr. at
909-910, 2493, 2498-2499, 2538, 2536-2538, 2567-2568, 2578.)

The Board also stresses that evidence demonstrates that the rare occurrence of blade
shear is even further reduced by certification of turbines according to international
engineering standards, two fully independent braking systems, pitch controls, sensors,
speed controls, monitoring systems that provide automatic shut down at wind speeds
over a threshold, significant vibrations, or rotor blade stress, third-party oversight in the
manufacturing process, quality assurance processes, inspections, proper maintenance
practices, limitations on remote fault resets, and trainin.g. Additionally, the Board finds
that the conditions proposed by Staff would further minirnize the uncommon occurrences
of blade shear, including restriction of public access and warning signs. Therefore, the
Board finds that, provided the certificate issued includes Staff's recommended Condition
(26), the setbacks currently proposed in the application are sufficient to protect residents
from the risk of blade shear or turbine fire, and that the risk of blade shear or fire is not
such that it renders the proposed project contrary to the public interest. (Staff Report at 28,
31-32; Co. Ex. 1 at 82-83.)

C. lce ThrCi'LN

Ice throw, or shedding, refers to the accumulation of ice on rotor blades that
subsequently breaks free and falls to the ground. According to the application, under
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certain weather conditions, ice can build up on the rotor blades and/or sensors, slowing
rotational speed and potentially causing an imbalance in the weights of individual blades.
Champaign contends that the effect of ice accumulation can be sensed by the turbine's
computer controls and typically results in the turbine being shut down until the ice melts.
Champaign notes that the tendency is for ice to drop off the rotors and land near the base
of the turbine. Champaign explains that, although uncommon, ice can potentially be
"thrown" when it begins to melt and stationary turbine blades begin to rotate again.
Champaign contends, however, that turbines do not usually restart until the ice has
largely melted and fallen straight down near the bases, and that no injuries have been
reported due to ice throw. (Co Ex. 1 at 81-82.)

In its brief, Champaign points out that Champaign witness Speerschneider testified
that there are hundreds of thousands of wind turbines operating throughout the world
and that events such as ice throw are rare. Further, Champaign witness Shears, with 18
years of experience in the wind industry, testified that he was unaware of any incident
where a member of the public was injured by ice throw. Champaign further asserts that
the conditions proposed by Staff to further minimize any impact of ice throw are all
agreeable to Champaign. (Co. Br. at 19-20; Co Reply Br. at 28; Co. Ex. 5 at 9-10; Co. Ex. 12
at 3.)

In the Staff Report, Staff recommends a number of safety measures in order to
minimize the impacts of ice throw, including restriction of public access with
appropriately placed warning signs, warning workers of potential hazards of ice, and ice
detection software and alarms that trigger an automatic shutdown. Additionally, as
previously discussed, Staff recoinmends a setback in excess of the statutory minimum near
arterial roads and occupied structures to further mitigate the effects of ice throw: This
increased setback distance is 150 percent of the sum of the hub height and rotor diameter
of the selected turbine. Staff states that this requirement will make it necessary for
Champaign to relocate and/or resize proposed Turbines 87 and 91. Staff contends that a
lesser setback distance from non-arterial roads of 110 percent of the sum of the hub height
and rotor diameter is reasonable given the expected level of traffic, citing the testimony of
Staff witness Conway. (Staff Br. at 30-32; Staff Report at 31-32; Tr. at 2492.)

In its brief, UNU contends that ice detection and sensor alarms are ineffective to
shut down turbines experiencing ice accumulation, citing testimony of UNU witness
Palmer that, in Ontario, he observed that a turbine was still rotating even though ice on its
blades had been thrown. Additionally, UNU contends that GE Energy's safety manual
warns that wind farm personne.l should stay at least 1,148 feet away from a rotating
turbine with ice on its blades and the Vestas safety manual warns personnel to stay at least
1,312 feet away from a rotating turbine with ice on its blades. Consequently, UNU argues
that the Board should adopt UNU witness Palmer's recommendation that a setback from
all public roads of 1,000 feet should be utilized to protect motorists from ice throw. UNU
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contends that, as a result, in addition to Turbines 87 and 91, identified by Staff as too close
to heavily-traveled. public roads, there are nine other turbines that should be moved due to
proximity to public roads. (UNU Br. at 51-52; UNU Reply Br. at 27-29; UNU Ex. 22 at 32-
33; Tr, at 1449.)

Urbana contends that the statutory minimum setbacks to roads, property lines, and
structures are inadequate to protect the public from the risk of ice throw. More
specifically, Urbana argues that the state minimum setback of 541 feet from roads is
insufficient to protect the safety of motorists, citing the testimony of UNU witnesses
Palmer and Schafner, Additionally, Urbana points out that Champaign witness Shears
testified that, in the event of fire, one turbine manufacturer manual recommends
evacuating a distance of 1,300 feet around a turbine. (Urbana Br. at 21-22; Tr, at 908, 1301-
1303, 1419.)

The Courlty/Townships contend again, with regard to ice throw, that the setbacks
from turbines to nonparticipating landowners' property lines should be calculated in
accordance with the manufacturers' setback recommendations, citing the turbine safety
manual for the Gamesa turbine model indicating that, in the event of a fire, the area
around the turbine should be cordoned off at a radius of 1,300 feet. (County/Townships
Br. at 15-16; County/Townships Reply Br. at 8-10; Co. Ex. 1, Ex. R at 42.)

In its reply brief, Champaign disputes UNU's assertion that the turbines should be
set back at least 1,000 feet from all public roads and nonparticipating landowners'
property lines. Champaign claims that UNU's proposition was based solely upon the
testimony of UNU witness Palmer and that he gave no legitimate justification for this
distance. Additionally, Champaign contends that, although UNU witness Palmer testified
that ice detection equipment on turbines does not work, he has never worked in the wind
industry or operated a wind turbine. Finally, Champaign contends that Staff's
recommended colTdltlons regard'u1g worker train.ing, ice warning systems, and icing
setbacks will minimize the already low risk to the general public of ice throw. (Co. Reply
Br. at 27-28; Co. Ex. 1 at 82; Tr. at 1443,1456,1465-1466, 1468-1469, 1472.)

'The Board acknowledges that, although rare, ice throw can occur. However, as
xTith blade shear, the Board dedines to find that the record indicates a need for a 1,640 foot
setback between turbines and property lines of nonparYicipating landowners and a 1,000
foot setback from all public roads. Although UNU witness Palxner testified that ice
detection equipment on turbines does not work, the Board finds minimal credibility to this
particular statement in his testimony because he also testified that he has never worked in
the wind industry or operated a wind turbine. Further, as the Board found regarding
blade shear and fire risks, the turbine safety manuals cited by UNU, Urbana, and the
County/Townships all refer to recommended clearance in the event of temporary safety
circumstances, not permanent setback recommendations. Again, the Board notes that Staff
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contacted all potential turbine manufacturers and found that, with Staff's recommended
conditions, the project exceeds all manufacturer setback recommendations. Further; the
Board finds that the conditions proposed by Staff would further miniinize the uncomrnon
occurrence of ice throw, including restriction of public access and warning signs, warning
workers of potential hazards, ice detection software and alarms that trigger automatic
shutdown, and a setback distance of 150 percent of the sum of the hub height and rotor
diameter of the selected turbine from occupied structures and arte"rial roads. The Board
stresses that this setback distance is even more cautious than the recommendation by GE,
as GE recommends this setback distance, or the use of an ice detector when the setback
distance is not used. Additionally, Staff notes that Turbines 87 and 91, as proposed in the
application, will not comply with this increased setback distance from occupied structures
and arterial roads, and the Board finds that proposed Turbines 87 and 91 should not be
approved. Therefore, provided the certificate issued includes Staff's recommended
Conditions (41), (42), (43), and (44), as modified by the Conclusions and Conditions section
of this Opinion, Order, and Certificate, the Board finds that the setbacks proposed in the
application are sufficient to protect residents from risk of ice throw, and that the risk of ice
throw is not such that it renders the proposed project contrary to the public interest. (Staff
Report at 31-32; Co. Ex. 1 at 81-82; Co. Ex. 5 at 9-10; Co. Ex. 12 at 3; Tr. at 1443, 1456, 1465-
1466,1468-1469,1472, 2492, 2498-2499, 2578.)

d. Aesthetics

In the application, Champaign asserts that each wind turbine consists of three major
components: the tower, the nacelle, and the rotor. The tower height, or hub height, will be
a maximum of 328 feet, and the nacelle height will be a maximum of 338 feet.
Consequently, the total turbine height will be a maximum 492 feet. The towers will be
painted white to make the structure visible to aircraft and to decrease visibility from
ground vantage points. (Co. Ex. 1 at 40-41.)

Staff reports that Applicant conducted a visual assessment of the area within five
miles of the proposed project to consider the cumulative impacts of both the project
certificated in Buckeye Wind I and the proposed project, and finds that turbines would be
visible throughout most of the study area, but, in some areas, turbines would be partially
screened by buildings and vegetation (Staff Report at 22).

Staff further reports that visual impacts vary depending on the distance between
the viewer and turbines, the number of turbines visible, the amount of screening,
atmospheric conditions, and the presence of other elements such as utility poles and
communication towers. Further, Staff notes that visual impact varies for each viewer
depending on the viewer's value of the existing landscape, as well as his personal attitudes
toward wind power. (Staff Report at 22.)
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Champaign analyzes project visibility under a"worst-case" scenario, without
considering the screening effect of existing vegetation and structures, and determined that
the proposed project could potentially be visible in approximately 95.6 percent of the five-
mile radius study area. Continuing under the worst-case analysis, Champaign found that,
in most areas, the majority, 29 to 56, of the proposed turbines could be visible.
Additionally, under the worst-case analysis, Champaign found that, at nighttime, the
proposed project could potentially be visible in approximately 93.2 percent of the five-mile
radius study area.. Finally, Champaign stresses that this nighttime analysis likely
overstates visibility because the analysis was based on the conservative assumption that
all turbines would be equipped with FAA. warning lights, when actual lighting of turbines
typically results in warning lights being installed on about one-third to one-half of the
turbines in a typical project. (Co. Ex. 1, Ex. Q at 28-29.)

Champaign's analysis of project visibility factors in vegetation for a more accurate
reflection of predicted visibility. Considering vegetation, Champaign finds that some
portion of the proposed project would likely be visible by 84.4 percent of the area, and that
visibility would be eliminated in small areas throughout the area containing blocks of
forest vegetation. Champaign further emphasizes that areas of actual visibility are
anticipated to be more liniited than indicated by the analysis due to the slender profile of
turbine blades, the effects of distance, and screening from hedgerows, street trees, and
structures, which were not considered in the analysis. (Co Ex. 1, Ex. Q at 29.)

Additionally, as part of the visual impact assessment, Champaign asserts that the
project will involve approximately 47 irules of collection systems to support the project's
energy generation, but that 41.6 miles will be underground, and only 5.4 miles overhead.
Champaign asserts that these lines will be a very minor visual component of the project as
these types of lines often run along rural roadways and will not appear out of place in the
setting. (Co Ex. 1, Ex. Q at 7-8.)

Champaign further explains that the substation will be located near the intersection
of Pisgah Road and Route 56 in the town of Union, which will be approximately 715 by
315 feet in size and will be enclosed by a chain link fence. Champaign further asserts that
the substation will generally only be visible from foreground locations where natural
screening is lacking. (Co Ex. 1, Ex. Q at 8.)

UNU asserts that the proposed facility will destroy the community's landscape. In
support, UNU contends that UNU witness Johnson will be able to see all 56 of the turbines
proposed from her property, in addition to approximately 50 turbines approved in the
Buckeye Wind I project. UNU cites UNU witness Johnson's testimony that the pulsing red
aviation warning lights will obliterate the view of the niglit sky. Further, UNU cites the
testimony of Champaign witness Mundt for the proposition that studies have shown the
appearance of a wind turbine cam be perceived as intrusive and that the visual intrusion
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can inhibit restful recovery. (LTNt,1 Br. at 39-40; UNU Reply Br. at 20; UNU Ex. 17 at 5, 11;
Tr. at 2958-2959.)

In its reply, Champaign asserts that UNU witness Johnson's testimony that she will
be able to see all of the approved turbines from her property is unfounded, as the visual
impact assessment, included as Exhibit Q of the application, demonstrates that a
significant number of the turbines will be at least partially screened by trees and
structures, and because a cellular tower with red warning lights already exists near her
property. Additionally, Champaign denies that Champaign witness Mundt testified that a
wind turbine's appearance can inhibit restful recovery, instead noting that the record
reflects an article was read into the record remarking that "[i]nability to disregard visual
and audible intrusion possibly adds to the impression that the environment is unsuitable
for restoration." Finally, Champaign contends that LJNU has no basis for claiming that the
turbines will destroy the community landscape, asserting that Champaign County is a
working agricultural landscape that is compatible with the facility. (Co. Reply Br. at 22-23;
Co. Ex. 1 at 42; Tr. at 972-973, 2957-2958.)

The Board recognizes that the proposed facility would alter the community
landscape. However, the evidence in the record also demonstrates that: FAA warning
lights are typically installed on only one-third to one-half of turbines in a project; some
portion of the project would be visible in 84.4 percent of the area, but actual visibility will
be more limited due to slender blade profiles, distance, and screening from hedgerows,
street trees, and structures; and the collection system will be primarily buried, with only
5.4 miles of collection lines planned overhead. Considering all of these factors, the Board
finds that the aesthetic impact will not be so negative that it will make the facility contrary
to the public interest, convenience, or necessity. (Staff Report at 22; Co. Ex. 1 at 40-42, Ex.
Q at 7-8, 28-29; Tr. at 972-973, 2957-2958.)

e. Shadow Flicker

Shadow flicker refers to the moving shadows that occur when an operating wind
turbine rotor falls between the sun and a receptor. Champaign submits, as part of its
application, a shadow flicker report conducted by its consultant, edr Companies. (Co. Ex.
1, Ex. P at 1.)

Champaign notes that, the introduction to the shadow flicker report states that
shadow flicker does not occur when fog or clouds obscure the sun, or when the turbines
are not operating. Additionally, Champaign asserts that, at distances of 1,030 meters or
greater, shadow flicker is essentially undetectable. Champaign explains that its shadow
flicker report utilized WindPRO, a computer modeling software package developed for
design and evaluation of wind projects, to input turbine coordinates, shadow
receptor/structure coordinates, topographic mapping, turbine specifications, joint wind

155



12-160-EL-BGN .48-

speed and direction frequency distribution, and monthly sunshine probabilities. The
model then calculated the hours of shadow flicker for the turbine sites. Further,
Champaign indicates that the study utilized the GE103 turbine model, because, among the
turbines under consideration, this model represents the worst-case scenario as to shadow
flicker. (Co Ex. 1 at 85, Ex. P at 1-2.)

Champaign indicates that there are currently no national, state, county, or local
standards for acceptable frequency or duration of shadow flicker, but that it utilized 30
hours per year as a shadow flicker threshold. Based on the results of the initial shadow
flicker analysis, Champaign's consultant determined that, of the 880 structures within
1,100 meters of a proposed turbine, 50 were expected to experience greater than 30 hours
of shadow flicker per year. Of those 50 structures, there were 11 nonparticipating
residential structures, 7 of which were classified as "pending" at the time of the
application, indicating that the respective land.owner is anticipated to become a
participant. Consistent with its objective of projecting the worst-case scenario, however,
Champaign's analysis considered the pending structures, as their participation or
nonparticipation was uncertain. (Co Ex. 1 at 85, Ex. P at 5.)

Champaign indicates that, regarding the 11 residential structures at issue, flicker
was projected under the initial analysis, a worst-case scenario analysis, to range from 31 to
57 hours per year. However, Champaign notes that the initial analysis did not consider
the actual location or orientation of windows, or screening effects due to vegetation
and/or buildings. When the screening effects of obstacles were considered in the obstacle
analysis, 8 nonparticipating residential structures were expected to receive greater than 30
hour per year of shadow flicker, ranging from 31 to 57 hours per year. Champaign
contends that this projection represents the worst-case scenario as far as turbine models
and that the analysis will be reconducted if a turbine other than the GE103 turbine model
is chosen. Champaign also indicates that, based upon the cumulative impact of shadow
flicker of the Buckeye Wind I and Buckeye Wind II projects, less than a dozen
nonparticipating receptors would be exposed to greater than 30 hours of shadow flicker
per year. Further, Champaign states that, if necessary, shadow flicker mininlization
measures, including screening by vegetative planting or window treatments, and/or
cu.rtail .ment of operation during select times, will be utilized so that no nonparticipating
receptors are exposed to more than 30 hours per year of shadow flicker. (Co. Ex. 1 at 87,
Ex.Pat6.)

In its report, Staff confirms that Ohio law does not provide standards for frequency
or duration of shadow flicker from wind turbine projects. Staff notes, however, that
international studies and guidelines from Germany and Australia have suggested 30 hours
of shadow flicker per year as the threshold of significant impact, or at the point at which
shadow flicker is commonly perceived as an annoyance. Further, Staff notes that the
30-hour per year standard is used in at least four other states, including Michigan,
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New York,lVlinnesota, and New Hampshire. Staff also points out that this is the threshold
that has been applied in recent wind farm certificates in Ohio. Accordingly, Staff agrees
with Champaign's use of a threshold of 30 hours of shadow flicker per year in its analysis.
(Staff Rcport at 33.)

Staff acknowledges that shadow flicker at certain frequencies may potentially affect
persons with epilepsy. l-Iowever, Staff notes that flashing lights most likely to trigger
seizures are between the frequency of 5 to 30 blade flashes per second, or hertz (Hz). In
the proposed project, Staff contends, the maximum wind turbine rotor speed would
equate to a frequency of approximately 0.9 Hz and, therefore, it would not trigger
seizures. (Staff Report at 34.)

Additionally, Staff recognizes that Champaign's initial shadow flicker analysis
indicated that fewer than one dozen nonparticipating residences were expected to
experience more than 30 hours of shadow flicker per year. Further, Staff recognizes that,
considering the cumulative impact of shadow flicker from the Buckeye Wind I and
Buckeye Wind II, less than one dozen nonparticipating residences would be exposed to
greater than 30 hours of shadow flicker per year by facility. Staff also finds that
Champaign's assertion that it will use shadow flicker nlinirnization measures to ensure
nonparticipating residences are not exposed to more than 30 hours per year of shadow
flicker should be achievable. (Staff Report at 34.)

Staff recommends that the certificate be conditioned upon the requirement that
Champaign operate the facility so that no more than 30 hours of shadow flicker per year
are actually experienced at any nonparticipating sensitive receptor, including the
cumulative shadow flicker associated with both the Buckeye Wind I and Buckeye Wind II
projects. Further, Staff recommends that Champaign implement a complaint resolution
process through which complaints related to shadow flicker from the facility can be
resolved. (Staff Report at 34.)

UNtJ contends that neither Champaign nor Staff presented a qualified expert
witness that could testify regarding the facility's shadow flicker impacts. More
specifically, UNU argues that Champaign witnesses Speerschneider and Poore and Staff
witness Strom had no expertise in shadow flicker modeling. Additionally, TJNZJ argues
that the shadow flicker modeling used by Champaign is fundamentally flawed because it
does not consider the actual size of the residences receptive to the shadow flicker. Further,
UNTJ argues that the proposed turbines will cast excessive shadow flicker on neighboring
land and residences and that the modeling used should have taken into consideration
entire nonparticipating properties, not just residential structures. UNU also argues that
Champaign's proposed minimization measures would force nonparticipating landowners
to accept changes to their property including window treatments or shrubbery. Finally,
UNU contends that the condition proposed by Staff is unenforceable because a member of
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the public could not be expected to determine whether the shadow flicker at a residence
was in compliance with the threshold, and that the condition is inappropriate because it
calls for additional modeling after the certificate is issued, (UNU Br. at 52-53, 57-60; UNU
Reply Br. at 29-30; Co. Ex. 1, Ex. P at 4; Co. Ex. 9 at 9-10; Tr. at 263, 540, 559, 2800.)

In its reply brief, Champaign responds that both Champaign witnesses
Speerschneider and Poore were qualified to discuss the facility's shadow flicker impact.
Champaign points out that witness Speerschneider holds a bachelor of science (B.S.) in
physics, a bachelor of arts in environmental studies, a master of science (M.S.) in
technology and policy, and an M.S. in materials science and engineering. Further,
Champaign indicates that witness Speerschneider has worked for Everpower since 2004,
with involvement in all facets of developed projects and operations. Next, Champaign
contends that witness Poore holds a B.S. in mechanical engineering and has been
employed in the wind industry for over 30 years. Further, Champaign contends that
witness Poore has extensive experience working around wind energy project sites and
turbines, and that an employee under his direction analyzed the shadow flicker studies.
(Co. Reply Br. at 29-30; Co. Ex. 5 at 2; Co. Ex. 9 at 1.)

In its reply brief, Staff also responds to L'NU's argument, noting that it has been the
Board's longstanding practice to allow an applicant to sponsor exhibits to the application
without the need for witnesses With specific knowledge thereof:

The Board notes that it is a long-standing practice in Board
proceed'ulgs for an applicant to sponsor exhibits to an
application through the testimony of a witness that is an officer
or experienced employee of the applicant. The Board has
admitted the testimony of a witness, and the related exhibits,
where the witness demonstrates that the exhibits or studies
were performed at the applicant's request, under the witness'
direct or indirect supervision, and that the officer is sufficiently
knowledgeable about the information in the exhibit or study to
offer testimony. We have found this process to be an efficient
method by which to introduce large amounts of data necessary
to process certificate applications. Further, the Board notes
that, pursuant to Section 4906.07, Revised Code, the Board is
required to direct an investigation of the application and file a
written report of the investigation.

Buckeye Wind 1, Opinion and Order (Mar. 22, 2014) at 12. Additionally, Staff points out that
the shadow flicker report in the application was performed at Champaign's request, under
its witnesses' direct or indirect supervision. (Staff Reply Br. at 16-18.)
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Next, Champaign responds to UNU's contention that the shadow flicker study was
fundamentally flawed because the actual size of residences was not considered in the
analysis. Champaign points out that the model used very conservative assumptions,
including turbines operating during aU daylight hours and a receptor that was exposed to
light on all sides. Furthermore, the field analysis of obstacles that was conducted for the
11 receptors initially modeled to receive over 30 hours of shadow flicker per year. As a
result of the effect of screening; three receptors were below the 30-hour threshold.
Champaign contends that, contrary to UNU's claim, the use of a field analysis was
appropriate to estimate the effect of screening on the 11 residences. Champaign also
argues that the record does not support UNU's assertion that the 30-hour threshold should
apply to an entire nonparticipating property, rather than just residences. Champaign
contends that Charnpaign witness Speerschneider testified that the 30-hour threshold has
resulted in few complaints at wind projects, causing the logical conclusion that shadow
flicker on other parts of a nonparticipating property will not be an issue. (Co. Reply Br. at
30-31; Co. Ex. 1 at 86-87, Ex. P at 2, 4; Tr. at 265.)

Further, Champaign contends that Staff s recommended condition regarding
shadow flicker does not defer important siting issues, but enables Staff to enforce the
appropriate threshold of 30 hours of shadow flicker per year for nonparticipating
residential structures. Finally, Champaign contends that this condition is enforceable
because shadow flicker can be predicted to the minute based on the location of the
receptor, turbine, and sun. Further, although UNU contends that Champaign's proposed
minimizatiqn measures would force landowners to accept changes to their property,
Champaign points out that the condition does not require residents to undertake
unwanted mitigation steps. (Co. Reply Br. at 29-31.)

The Board finds that, in light of their experience and educational backgrounds,
Champaign witnesses Speerschneider and Poore were qualified to offer testimony
regarding the shadow flicker report in the application and that Staff witness Strom was
also qualified to discuss this portion of the Staff Report. The Board also notes that no
expert testi.monv on shadow flicker was presented by any other party. Further, the Board
finds that the evidence in the record demonstrated that Champaign's shadow flicker
analysis utilized software commonly used and rel.ied upon in the industry in order to
model projected shadow flicker and. that only eight nonparticipating or pending
residences were projected to receive over the 30-hour threshold, even under conservative
assumptions that the turbines will operate during all daylight hours and that the receptor
will be exposed to light on all sides. Further, although I.TNU again argues that the Board is
deferring important issues such as shadow flicker, the Board stresses that the shadow
flicker analysis considered the turbine model under consideration that represents the
worst-case scenario as to shadow flicker. Thus, even if Champaign selects one of the other
turbines under consideration, the shadow flicker wzll not exceed the amount projected
under the shadow flicker report. Further, Condition (47) does not defer issues to Staff, but
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reflects the Board's determination of the appropriate amount of shadow flicker and gives
Staff the ability to enforce that determination against Champaign after the facility is
constructed.. (Staff Report at 33-34; Co. Ex. 1 at 85-87, Ex. P at 1-6; Co. Ex. 5 at 2; Co. Ex. 9
at 1; Tr. at 265.)

Finally, although UNU argues that Champaign's proposed minimization measures
will require nonparticipating homeowners to take unwanted action, this is not the case.
Staff's recommended condition requires that Champaign operate the facility so that no
more than 30 hours of shadow flicker per year are experienced at any nonparticipating
sensitive receptor, and that a complaint resolution process be implemented through which
complaints related to shadow flicker can be resolved. Champaign has merely noted that
minimization measures can include screening by vegetative planting, window treatments,
as well as curtailment of operation during select times. Consequently, Champaign has not
asserted that it intends to force changes to the property of unwilling participants, but has
listed multiple methods to minimize shadow flicker at the eight receptors in question,
which includes curtailment of operation duriulg select times. The Board finds that, in light
of the intermittent nature of shadow flicker and the available mitigation methods, and
provided the certificate issued includes Staff's recommended Condition (47), as modified
by the Conclusions and Conditions section of this Opinion, Order, and Certificate, shadow
flicker concerns are not so excessive as to render the project contrary to the public interest
as required pursuant to Section 4906.10(A)(6), Revised Code. (Staff Report at 33-34; Co.
Ex. 1 at 85-87, Ex. P at 1-6.)

L?ropertv values

Ln support of its application, Champaign submits the testimony of witness
Mark Thayer. Champaign witness Thayer testifies that, in his opinion, the proposed
facitity would have no impact on local property values, based upon a study he coauthored
conducted by the Lawrence Berkley National Laboratory (LBNL. Study) that analyzed
7,459 single family residences before, during, and after wind farm development in the
United States (U.S.). Champaign asserts that the LBNL Study considered these sales by
using multi-variable regression techniques; adjusted for the differences in each sale for
square footage, scenic views, current market conditions, and various other pricing
components in order that the only variable left was distance to a wind turbine. Further,
Champaign asserts that the LBNL Study underwent statistical studies to verify the results
in addition to being subject to peer review. Additionally, Champaign witness Thayer
utilizes four other empirical studies conducted since December 2009, known as the
Hinman Study, Carter Study, Clarkson Study, and Lempster Study, that also came to the
conclusion that, post operation/construction, there was no identifiable effect of wind
farms on nearby residential property values. Champaign witness Thayer further explains
that there may be negative property value effects in the post-announcement,
preconstruction phase due to anticipation stigma. However, he adds that the anticipation
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stigina may be a result of the publicity by opponents to the wind project, but that, once
construction is complete, prices will return to their former levels. (Co. Br. at 39-40; Co.
Reply Br. at 32-34; Co. Ex. 8 at 2-6, 19.)

UNU argues that, contrary to Champaign's assertions, the project will substantially
reduce the value of neighboring land and residences. In support, UNU cites the testimony
of UNU witness Michael McCann, a professional appraiser, who opined that the proposed
project will reduce the market value of properties in the immediate project area by 25 to 40
percent. UNiJ witness McCann's opinion was based upon his knowledge of actual repeat
and paired sales of residential properties near wind farms, as well as a study known as the
Lansink Appraisal Study. UNU also criticizes Champaign witness Thayer's testimony,
arguing that his testimony focused on elaborate statistical regression studies that are not
reliable for determining property value related to wind power projects. Further, UNU
criticizes Champaign witness Thayer's use of the LBNL Study, arguing that the property
value impacts associated with turbines were diluted because the data set included 7,459
separate property transactions near 24 wind farms in nine states. Additionally, UNU
argues that the LBNL Study excluded data on sales that were clearly affected by the
presence of turbines. UNU concludes that, due to property value concerns, the Board
should require a condition requiring Champaign to offer nonparticipating landowners
price protection with a property value protection agreement. (UNU Br. at 62-64; UNU
Reply Br. at 34-35; UNU Ex. 18 at 9, 11-12, 23; Tr: at 1083,1085, 1087-88.)

Champaign replies that the Board should not rely on UNU witness McCann's own
study because: it was not controlled for the many variables that can affect prices; it utilized
a very small sample size that has not been tested for statistical significance; and UNU
witness McCann lacks the formal education and field experience to be qualified to conduct
true statistical studies. Champaign points out that UNU witness McCann testified that he
had no training in statistics, lacked a college degree, and did not have a basic
understanding of regression analysis. Further, Champaign argues that, while U'NU
witness McCann's study is based on a hand-selected, small sampling of sales data, the
LBNL Study relied upon by Champaign witness Thayer is a peer-reviewed,
comprehensive statistical study that is more reliable because it considered 7,459 home
sales before, during, and after wind farm development. Additionally, Champaign points
out that, although UNU witness McCann criticized the LBNL Study for excluding certain
data points, he testified that he did not know why these sales were excluded from the
stud.y or whether the data points were outliers. Further, Champaign argues that UNU's
criticisms ignore the four other studies discussed by witness Thayer. (Co. Brief at 40-41;
Co. Reply Br. at 32-34; Co. Ex. 8 at2-6, 19; Tr. at 1053-1054,1057-1060,1062.)

The Board is mindful that five studies were presented by Applicant demonstrating
that similar wind projects in other locations have not affected property values in those
areas and that two studies were presented by UNC7 demonstrating that wind projects in
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other locations have reduced the market value of properties in, the immediate project area.
However, the Board finds that the lack of a control group in LTNU witness McCann's
study, small sample size, and lack of testimony on statistical significance lessen the
credibility of this study. In particular, the Board notes that the LBNL Study presented by
Champaign was a peer-reviewed, comprehensive statistical study that considered a much
larger number of property transactions near 24 wind farms, with a control group.
Consequently, in light of the studies in the record, the Board finds more reliable the
studies evincing that similar projects in other locations have not affected property values
in those areas, and that concerns with property values do not render the project contrary
to the public interest, convenience, and necessity. Additionally, in light of the Board's
conclusion, the Board finds it is unnecessary to require Applicant to enter into a property
value protection agreement as a condition of the certificate. (Co. Ex. 8 at 2-6, 19; Tr. at
1053-1054, 1057-1060, 1062.)

g. -0 p- emational ,NO i:se

In its application, Champaign explains that the operational noise associated with
the facility will have a nlinimal impact on surrounding landowners. Champaign points
out that it sited turbine locations in order to keep the modeled sound level at
nonparti.cipating residences below the average sound level (Leq) for the site, plus
5 decibels (dBA), consistent, noting this methodology is consistent with the Board's
acceptable noise conditions in recently approved facility certificates. In support of its
assertion that the operational noise of the facility will provide minimal impacts,
Champaign relies on the modeling performed by Champaign witness Hessler, a noise
consultant. (Co. Ex. 1 at 73-74.)

Champaign witness Hessler reasons that sound levels associated with turbine
rotors correlate with meteorological tower data on wind speeds, indicating that wind
speed accounts for the largest differential between turbine noise and background noise
levels. According to Champaign witness Hessler, the wind speed differential, known as
the critical wind speed, results in a wind speed of 6 meters per second. In establishing a
nighttime design goal, Champaign witness Hessler utilized the critical wind speed to
determine an average nighttime Leq of 39 dBA. Therefore, Champaigiz's nighttime noise
design goal for the project, based on the average Leq of 39 dBA sound level, plus 5 dBA, is
44 dBA. (Co. Ex. 1 at 76; Co. Ex. 11 at 7; Co. Ex. 11 at 5.)

Champaign witiless Hessler explains that his model focuses on the worst-case
scenario, meaning he assumes Champaign will select the noisiest turbine model (Nordex)
of the five being considered. The noise model indicates that, in order to achieve the 44
dBA design goal under the worst-case scenario, 16 of the turbines would need to be
operated in low-noise mode to ensure sound levels below the 44 dBA. Champaign's
application indicates that, while some property boundaries may experience dBA levels as
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high as 52 dBA, all nonparticipating residences will experience sound levels below 43
dBA, remaining outside the 44 dBA design goal. In addition, the application provides that
the majority of nonparticipating residences would experience levels lower than 40 dBA,
based on the worst-case scenario. (Co. Ex. I at 76; Co. Ex. 11 at 7.)

In support of Champaign's dBA design goal, Champaign witness Hessler explains
that complaints are rare when sound levels remain below 45 dBA, pointing out that the
rate of complaints for project sound levels between 40 and 45 dBA is only about 2 percent
of the population within 2,000 feet of a turbine. In addition, Champaign notes that the
World Health Organization (WI-fC?) found that an outside noise level of 40 dBA is
equivalent to the lowest observed adverse effect level for night noise, and that the 4VHO
has a recommended interim target level of 55 dBA for outside night noise. (Co, Fx. 11 at
7.)

Regarding LFN from turbines, Champaign indicates that modem wind turbines do
not generate significant LFN or i.nfrasonic noise. While Champaign witness Hessler
acknowledges that he is currently studying LFN and infrasound noise in a pending
Wisconsin proceeding; Champaign witness Mundt points out that there is no evidence to
support the claim that noise from wind turbines, including infrasound noise, causes
adverse health effects. (Co. Ex. 1 at 77; Co. Ex. 29 at 28.)

UNU opines that Champaign's proposed design goal of 44 dBA will cause
widespread discomfort, annoyance, sleep deprivation, and health disorders. In support of
its assertion, UNTJ relies on the testimony of Richard James, an acoustical engineer,
indicating that Champaign's proposed noise limit is excessive, and Champaign's
methodology in calculating its proposed noise limit is questionable and contrary to
traditional acoustical engineering methodologies. Specifically, UNU witness James
explains that the ambient background sound level must be measured to accuxately reflect
existing noise levels and should utilize the L90 metric as opposed to the Leq metric. UNU
explains that the L90 metric is preferable because it measures the quietest 10 percent of a
time interval, filtering out short-term noise spikes. (UNU Br. at 21-29, Tr. at 786-788.)

UNU explains that Champaign witness Hessler's background sound readings were
inconsistent and varied substantially between the reading stations. LTNU points out that
the daytirne sound range varies as much as 11 dBA and the nighttime ranges were up to 10
dBA apart. In addition, U[V'U alleges that all ten noise stations were exposed to significant
noise sources, inciuding harvesting machinery and roads, elevating the sound levels at the
sites. UNU also questions why Champaign witness Hessler disregarded the results from
one of the testing stations, noting that the average dBAs are essentially the same as the
averages from other monitoring stations. While Champaign witness Hessier
acknowledged some of the wind noise in the background noise measurements result from
the sound of wind blowing through trees, UNU explains that the incTusion of leaf rustle in
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background noise measurements violates typical acoustic practices. (UNU Br. at 21-24;
UNU Ex. 19 at 17.)

In addition, UNU states that Champaign witness Hessler's L90 background sound
level of 33 dBA is significantly higher than his 29 dBA critical wind speed calculation from
Buckeye 1, and noticeably higher than UNU witness James' measurement of 27 dBA. UNU
witness James explains that conditions in the project area remain the same from the
previous background measurements, therefore, Champaign witness Hessler's previous
study results should still be valid. (UNU Br. at 24-25; UNU Ex. 19 at 13.)

UNU also argues that the L90 metric is superior to the Leq methodology that
Champaign witness Hessler utilized in his study. UNU witness James explains that the
acoustical engineering profession prefers the L90 statistical sound level, which measures
the quietest 1.0 percent interval and identifies the sound level availabl.e to mask turbine
noise. In addition, UNU witness James explains that the L90 measure removes sporadic
noise spikes that could taint the Leq noise study, which instead focuses on the average
sound level during a specific measurement period, UNiJ notes that Champaign witness
Hessler's consulting firm and his testimony in other proceedings supports the preference
for the use of the L90 metric. (UNU Br. at 26-28.)

UNU witness James elaborates that Champaign's proposed noise limits are flawed
as they focus only on measurements representing windy conditions, as stable atmospheric
conditions might result in light winds at ground level but sufficient wind conditions at the
level of the turbine blades to power the wind turbine. Wlien stable atmospheric conditions
occur, TTNU explains that there is no ground level wind noise to mask the noise enutted
from the wind turbines. In addition, UNU questions whether the proposed project would
not exceed the design goal of 44 dBA and points out that Champaign witness Hessler
relied on computer modeling software that was not designed for wind turbines. UNU
proposes that the sound levels estimated by Champaign be increased by 5 dBA to more
accurately reflect actual noise levels, as supported by UNU witness James's testimony.
(UNU Br. at 31-32, 34; UNU Ex. 19 at 15-18; Tr. at 786-787.)

UNU proposes that a design goal of 35 dBA is more appropriate for the proposed
project. In support of its proposition, UNU witness James testifies that 10 percent of the
population experience annoyance with turbine noise levels of 30 to 35 dBA and this
increases to 20 percent when exposed to turbine noise of 37.5 to 40 dBA. In addition, he
states that up to 36 percent of the population experiences annoyance at sound levels above
40 dBA. In further support of UNU's proposed 35 dBA design limit, UNU witness James
points out that WHO recommends noise levels of 40 dBA or below, and the United States
EPA suggests a standard of 30 dBA at night for rural regions. Further, UNU opines that
Champaign's model does not accurately represent a worst-case noise mode, as the Gamesa
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G97 model has no low noise operating mode, and produces much louder noise than the
Nordex turbine model. (UNU Ex. 19 at 14, Tr. 2793-2794, 2946.)

In addition to its contentions with Champaign's noise models conducted by
Champaign witness Hessler, UNU argues that Champaign failed to model or evaluate
LFN that is anticipated from the proposed project and, thus, failed to comply with Rule
4906-17-08(A)(2)(b), O.A.C. UNU explains that the noise wind turbines produce is
primarily LFN, which travels further and with less attenuation over distance that higher
frequency noise. Not only is LFN quantification feasible, UNU explains, but UNU witness
James and other acousticians have measured LFN both inside and outside of homes near
wind turbines and recorded substantially high levels of LFN. UNTJ adds that turbine
manufacturers have LFN test data that can easily be modeled in order to comply with Rule
4906-17-08(A)(2)(b), O.A.C. (UNU Br. at 35-38.)

UNU contends that, in addition to annoyance, turbine noise can lead to health
disorders for neighbors living near the proposed project area. In support of its assertion,
UNU relies on the testimony of audiologist Jerry Punch. UNU witness Punch explains
that adverse health effects from noise begin between 30 and 40 dBA and worsen at 40 dBA,
as observed by WHO, with children and the elderly being particularly vulnerable.
According to UNU witness Punch, audible sounds from wind turbines can not only cause
annoyance but may also create stress, loss of concentration, loss of sleep, and may lead to
serious health consequences. (UNU Br. at 7-10; UNU Ex. 23 at 11-23.)

While UNU believes that the WHO's recommendation is important, UNU opines
that it would not provide sufficient protection for neighbors near wind turbines, because
turbine noise is more intrusive, as evidenced by Dr. Punch's interview and visit with
families living near wind turbines. UNU witness Punch explains that one family suffered
from pressure, pulsations, and tinnitus when nearby wind turbines were operating. (UNU
Ex. 23 at 20.)

UNU contends that nonpartici.pating neighbors near the project footprint could be
adequately protected from negative health consequences associated with turbine noise by
preventing any wind turbines from being located within 0.87 miles (4,594 feet) of
nonparticipating property owners. In support of its proposed 4,594 foot setback, UNU
witness Punch relies on two wind project studies that found residents located within 0.87
miles of a wind turbine suffered more health consequences than those living at distances
greater than two miles away. UN[J witness Punch adds that the health scores directly
correlate with noise exposure levels. (UNU Br. at 1.5-18; UNU Ex. 23 at 14-16.)

UNU also expresses concern that the proposed noise standards pertain to
residences of nonparticipating landowners, as opposed to nonparticipating landowners'
property lines. UNU reasons that the wind project should comply with appropriate noise
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standards at the property lines, not just the residences. UNU notes that even Champaign
witness Hessler concedes that Champaign's consideration of only residences in evaluating
noise levels could discourage property owners from utilizing their entire propert,v. (UNU
Br. at 38-39; Tr. at 744-745.)

Champaign asserts that there is no epiden-dological evidence that confirms that
residential proximity near wind turbines can cause disease or serious harm to hurna:n
health. In support of its argument that turbine noise will not cause health disorders,
Champaign relies on the testimony of witness Kenneth Mundt, an epidemiologist.
Champaign witness Mundt explains that, while some people may find turbine noise
di.stracting or annoying, there is no scientific or epidemiological evidence to support
UNU's claims that turbine noise harms human health. Champaign witness Mundt adds
that it is inappropriate to conclude there are any causal health effects until there is
affirmative and qualitative scientific evidence to support the premise. (Co. Ex. 29 at 17, 33-
38.)

Champaign argues that, not only are there no causal relationships between turbine
noise and health disorders, but the evidence presented by UNU witness Punch is not
credible and should be disregarded by the Board, Champaign witness Mundt explains
that UNU witness Punch relied on deposition transcripts from court proceedings to
develop his treatise and failed to offer any citations or conduct an appropriate peer review
in support of his opinions. Champaign adds that self-reported symptoms are not
sufficient to support any causal connection and are unlikely to be objectively peer
reviewed by medical professionals. In addition, Champaign points out that, while UNU
witness Punch may be an expert in audiology, he is not a medical doctor and does not
understand how infrasound can result in adverse health effects. (Co. Reply Br. at 3--4.)

Champaign urges the Board to disregard UNU's suggestion of a proposed setback
of 0.87 miles, as it is unwarranted due to the lack of credible evidence supporting a causal
relationship between turbine noise and health problems. Specifically, Champaign points
out that UNU's reliance on a study conducted by Dr. Michael Nissenbaum falls short of
epidenuological standards, as it relied on self-reported measures and utilized subjectively
titled surveys to gather information. (Co. Ex. 29 at 30.)

Champaign notes that Champaign witness Hessier utilized the L90 metric in taking
background measurements. Champaign explains that, while Champaign witness Hessler
used Leq measurements as well, UNU's arguments are misguided because the relevant
consideration is that the turbines are modeled for the project and the nighttime noise will
not exceed 44 dBA. In addition, Champaign argues that UNU's proposed sound limitation
of 35 dBA is unwarranted and unnecessary. Champaign points out that, while WHO's
noise guidelines are merely recommendations, they are at odds wifh UNU's
recommendation. Further, Champaign provides that Champaign witness Hessler did
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address LTNU's concerns about stable atmospheric conditions in the adjudicatory hearing,
noting that, while these conditions frequently occur, there are very few complaints, as long
as the long-term noise level remains below 45 dBA. (Co. Reply Br. at 12-14)

Champaign responds to UNU's allegations of background noise interference by
pointing out that Champaign witness Hessler spoke with the majority of property owners
about their property activities and that there were no known harvesting activities
occurring during the study. Champaign adds that UNU's allegations of interference by
wind noise through leaves and grass is unfounded, as Champaign witness Hessler
indicated that there was a correlation between wind speed and the L90 background levels,
which increased as the wind speed increased. Champaign witness Hessler explains that,
while there were some sound increases as a result of wind blowing through trees, it was
inevitable, considering measurements were taken over a period of 18 days. Champaign
points to UNU witness James' study in which he took background measurements in areas
with trees and hedges. Finally, Champaign notes that property line noise limits are
unnecessary, as the point of a noise regulation is to control the noise where people spend
the majority of their time, particularly at night. (Co. Reply Br. at 10-12; Co. Ex, 1, Ex. 0 at
26; Tr. at 774-775, 1168-1169.)

Furthermore, Champaign believes its application adequately addresses LFN and is
compliant with Rule 4906-17-08(A)(2)(b), O.A.C. Champaign points out that several
sections in its application contain discussions of modeling on lower ends of the frequency
spectrum, as well as information on low frequency levels from wind turbines, including a
graph of field measurements indicating no significant LFN levels as a result of turbine
operation. Champaign argues it is a stretch for UNiJ to use testimony of Champaign
witness Hessler from a separate state proceeding where he stated he was uncertain
whether homeowners were bothered by LFN noise as supportive evidence that LFN will
be heard and lead to serious health consequences. Accordingly, Champaign believes LFN
noise limits are unnecessary. (Co. Reply Br. at 18; Co. Ex.1 at 77-78; Tr. at$65-866.)

LJNTU contends that, despite concluding there is no causal reiationship between
wind turbines and negative health consequences, Champaign witness Mundt is
unqualified to formulate this opinion because he has no training in acoustics and has
never actually interviewed anyone suffering from health disorders due to wind turbine
noise. UNU adds that Champaign witness Mundt admitted that it is common for
epidemiologists to have contrary opinions, and that it is impossible to perform a pe`rfect
epidemiological study. (UNU Br. at 17; UNU Reply Br. at 15; Tr. at 2863-2864, 2885-2886.)

Staff indicates that, upon review of Champaign's noise modeling, it is unlikely that
the worst-case scenario operation sound levels will generate nighttime noise levels above
44 dBA for nonparticipating residences. In addition, Staff witness Strom explains that, of
the two operating wind farms in Ohio, both of which have similar noise conditions
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imposed, only two complaints have been received, one of which turned out to be noise
coming from an outside source and not a wind turbine. Nonetheless, Staff recommends
that, as a precaution, Champaign operate its turbines at no more than 44 dBA during
nighttime hours, and no more than the greater of 44 DBA or the actual nneasured ambient
Leq, plus 5 dBA, at the location receptor during daytime hours. In addition, Staff
recommends Champaign establish a complaint resolution process for any complaints that
may arise due to excessive noise. Staff also explains that, while short-term deviations are
likely, because they are impossible to determine, it is especially important to have a
complaint resolution process incJuded in the certificate. (Staff Report at 59; Tr. at 2798-99.)

Staff believes Champaign witness I-Iessler's noise assessmerit was reasonable. Staff
acknowledges that both iTNU witness James and Champaign witness Hessler utilized
different methodologies in establishing their noise models. However, Staff notes that there
is no uniform standard that exists in this field of study and, therefore, the Board should
continue to review the studies on a case-by-case basis. Staff adds that the focus should
remain on the fact that the likelihood of noise complaints is minimal, as long as the
average sound level remains below 45 dBA, regardless of whether the Leq or L90 model is
adopted. Staff witness Strom explains that, of the two fully-developed wind farms in Ohio
with siinilar noise restrictions, only two complaints have been raised with Staff, one of
which was entirely unrelated to wind turbine noise. Staff explains that this supports the
assertion that sound levels below 45 dBA will result in minimal complaints. (Staff Br. at
19-25; Tr. at 2798-2799.)

Furthermore, Staff explains the noise mitigation condition recommended in the
Staff Report wili provide even more restrictive noise limitations during the nighttime
hours in order to ensure noise levels are properly rrutigated for nonparticipating property
owners. Therefore, Staff recommends the Board find that Champaign's noise assessment,
coupled with Staff's proposed noise condition, are reasonable. (Staff Report at 59; Staff Br.
at 42-43.)

UNU questions the validity of Staff's recommendations, noting Staff witness Strom
has no training in acoustical engineering, and he was unaware that UNU witness Milo
Schaffner, who lives in the Blue Creek Wind Farm footprint, is experiencing discomfort
from the wind turbine noise. Regarding Staff's noise recommendation, UNU opines that
both Champaign witness Hessler and iIIVU witness James testified that the Board should
not use the Leq method to set the nighttime noise standard. UNU adds that the condition
allows for short-term duration above the noise level and lacks noise protection for
nonparticipating landowners' entire premises. UNU points out that the condition again
wrongly relies on the Leq standard for daytime noise limitations, fails to employ an LFN
standard, and does not include the averaging period for calculating the Lec{ limits of the
turbine noise. (ITNTJ Reply Br. at 17-19.)
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Champaign believes that, by establishing a set dBA limit during nighttime hours,
Staff fails to take into account potential u-icreases in ambient noise that may occur during
periods of high winds. Champaign points out that Staff witness Strom agreed that turbine
noise may not be detectible if there is high ambient wind. (Co. Br. at 56-57; Co. Ex. 11 at 8-
9; Tr. at 2824-2825.)

The Board finds that, upon review of the record, it is apparent that no party
disputes that operational noise is anticipated with the proposed project. There is dispute,
however, as to whether the anticipated noise levels as modeled by Champaign are
accurate and appropriate, and; if appropriate, whether any adverse effects contrary to the
public interest are likely to occur as a result of the facility's operational noise. The Board
must first determine if Champaign's background noise evaluation is reliable. If
Champaign's studies are deemed to be reliable, we must next consider whether
Champaign's design goal of 44 dBA is aligned with the public interest and consider
whether there is evidence to support a lower threshold or greater setback requirements
than what is proposed.

In beginning our analysis, we first look to the preconstruction background noise
study conducted by Champaign. UNU alleges that Champaign's noise study contains
serious flaws leading to biased modeling figures, however, we believe the record affirms
that Champaign's preconstruction background noise study is reliable. While UNU may be
correct in that the project footprint covers an area where farming machinery and grain
dryers could potentially influence background noise levels, Champaign witness Hessler
explains that he was not aware of any such activity occurring during the time of his study.
In addition, the photographs contained within Champaign's application support
Champaign witness Hessler's assertion that harvesting was mostly complete at the time of
his study and there were no outlying readings to indicate potential influence of farm
machinery. Further, to the extent some of Champaign's stations may have been located
near trees or grasses, we note that it is inevitable that some stations may occasionally
include outdoor noise from surrounding vegetation. It is disingenuous for LTNU to point
this out as a flaw when both Champaign. witness Hessler and UNU witness James
indicated at hearing that there was some degree of noise being observed as a result of
nearby vegetation and wildlife. Accordingly, we see no undue influence or bias in
Champaign's preconstruction background noise study. (Co. Ex. 1, Ex. 0 at 9-10; Tr. at
769-770, 775, 1168-1169.)

Turning to Champaign's noise modeling, UNU and Champaign dispute whether
Champaign's use of the Leq metric was inappropriate in establishing background noise
figures. Although the evidence in the record indicates that the L90 noise metric is a higher
threshold by measuring the quietest 10 percent of a time interval, there is no credible
evidence that the use of the Leq to establish the background sound level is in anyway
unreasonable or inappropriate. Rather, the evidence presented focuses on the fact that
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because the L90 metric is a higher noise threshold it should. be adopted. However, we
believe that the reliability of the Leq is still appropriate, as it represents an average
background sound level over a ten minute picture and, while we note that Champaign
witness Hessler concedes that he normally utilizes the L90 standard, the evidence
presented in this case supports our finding that the Leq is a reasonable standard. We
appreciate UNU's effort to promote the higher L90 methodology, but, ultimately, the
record is devoid of any evidence that supports a finding that the Leq is unreasonable or
that it is necessary for the Board to depart in our conclusion in this case from recent Board
precedent. We point out that the governing statute is devoid of any mandate that
applicants have to utilize a metric higher than the Leq, and we find that the Leq metric is
reasonable and protects the public interest. (UNU Ex. 19 at 12-16; Tr. at 794,795-797.)

Next, the Board will determine the appropriate design. goal for the proposed
project. Initially, we note that UNU, Staff, and Champaign all agree that the appropriate
starting point is to utilize a threshold of 5 dBA over the average ambient nighttime noise
level. Champaign and L7NU propose ambient noise levels of 39 plus 5 dBA and 30 plus 5
dBA, respectively. Therefore, taking into consideration a 5 dBA threshold, UNU proposes
a goal of 35 dBA, while Champaign's application proposes a goal of 44 dBA. Much of
UNU's rationale in support of the 35 dBA limit relies on its arguments that turbine noise
above 35 dBA causes unacceptable levels of annoyance and sleep disturbance, which, in
turn, causes negative health consequences. Despite UNCJ's attempts to persuade the
Board through the tise of emotional rhetoric and the parade of negative scenarios that
could occur upon approval of the proposed project, we find that UNLJ's evidence in
support of alleged health consequences lacks credibility. (Staff Report at 32-33; iTNU Ex.
19 at 10; Co. Ex. 11 at 4-5.)

As Champaign witness Mundt points out, UNU's reliance on tJNU witness Punch's
treatise is misguided, as the artide not only failed to undergo proper peer review or
scientific analysis, but also relied exclusively on self-reported complaints or symptoms of
health effects, which casts doubt over the treatise's findings. Likewise, UNU's reliance on
Dr. Michael Nissenbaum's study in requesting a 4,594 foot setback from property
boundaries relies on self-reported health effects, and failed to meet epidemiological
standards to prove an actual causal connection between turbine noise and health effects.
The Board cannot in good conscience find that health disorders are caused by wind
turbine noise based on UNU's reliance on studies that were not properly peer reviewed
and were formed on the basis of self-reporting. Accordingly, the Board finds that UNU's
requests for a minimum turbine setback of 4,594 feet and the imposition of noise limits at
property lines be denied, as there is no record support for UNU's claims of adverse health
effects. As discussed below, we believe the inclusion of Staff's recommended condition for
a noise complaint resolution process provides continued protection of the public interest
by providing a procedure that will ensure nonparticipating property owners' use and
enjoyment of their property will not be compromised by the operation of the proposed

170



12-160-EL-BGN -63-

facility. The Board emphasizes that the worst-case scenario noise limits will be strictly
enforced and nonparticipating landowners uTil.t have a remedial process in the event noise
levels exceed what is approved herein. (Co. Reply Br. at 4; Co. Ex. 29 at 30.)

Turning back to UNTJ's request for a design goal of 35 dBA, UNU argues that, in
the absence of a reasonable noise limit, the proposed project will cause extreme annoyance
to neighboring landowners in the proposed project's footprint. We understand UNU's
assertion that any new project may possibly cause incidents of annoyance, but we find
U?VU's proposed limit of 35 dBA to be too extreme. As both UNU and Champaign
acknowledge, WHO determined that a..n.ighttime sound level of 40 dBA is the threshold at
which sound goes from being relatively unnoticed to intrusive and annoying. Therefore,
based on the record, we find UNU's proposed design goal of 35 dBA is unreasonably
restrictive. The only other figure recorxamended in the record is the 44 dBA, which
Champaign proposes and Staff recommends. Based on the d.etermination of the average
ambient nigli.ttime noise level of 39 dBA, and upon the addition of 5 dBA to the nighttime
average, we believe a design goal of 44 dBA is a reasonable and appropriate level that is
supported by the record in this case. The basis of this figure is consistent with both. UNU
and Champaign's agreement that a threshold of 5 dBA over the nighttime average is
appropriate, and is consistent with public policy, as approximately 98 percent of the
population would take no issue of a project sound level between 40 and 45 dBA. We
realize that this figure also means that the rate of complaints at sound levels of 40 to 45
dBA is 2 percent. However, we believe that Staff's recommended condition, wlvch calls
for Champaign to establish a complaint resolution process, will protect the public interest
by ensurin.g that nonparticipating residents will have an avenue by which their concerns
about unacceptable levels of noise for the proposed project can be resolved. (LTNU Ex. 19
at 10; Co. Ex. 11 at 7; Tr. at 738.)

We find that Staff's proposed complaint resolution process adequately addresses
UNU's concerns by protecting the population in the footprint in the event there are short-
term deviations above the 44 dBA nighttime design goal and the overall 50 dBA design.
Furthermore, Staff's recommended condition also addresses 1JNt.J`s concerns that
Champaign's model does not represent a worst-case scenario noise mode, as this condition
mandates that Champaign cannot operate any turbine, regardless of which of the five is
ultimately selected, at levels exceeding 44 dBA at night. However, we agree with UNU
that Staff's condition should include an Leq averaging system to define what a short-term
deviation is and, accordingly, we believe the condition should be aznended to protect any
nonparticipating residents from an average Leq of 44 dBA over a 60-minute time period.

Regarding UNU's allegations that Champaign's application fails to adequately
address LFN, we first turn to the rule before us. Rule 4906-17-08(A)(2)(b), O.A.C.,
provides that the applicant shall evaluate and describe the cumulative operation noise
levels for the wind facility when modeling the operational noise levels and, among other
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things, should consider LFN levels. Upon our review of the application, we believe
Champaign adequately considers and addresses LFN. In its application, Champaign's
model input sound power level considers LFN emissions from the noisiest turbine model
(Nordex 100) and calculates frequency dependent propagation losses, including ground
and air absorption. Not only does Champaign include LFN in its modeling, but it
addresses the argument that turbines produce high levels of LFN by explaining that wind-
induced microphone error can cause false-signal indicators of LFN, even when a wind
turbine is not present in noise calculations. Accordingly, as Champaign's modeling
adequately addresses the presence of LFN for the proposed project, we find an LFN limit
is unnecessary. Even if the record contained credible evidence indicating the presence of
LFN being emitted from wind turbines, the record confirms that there are no proven links
between turbine noise and adverse health effects. (Co. Ex. 1, Ex. 0 at 30-33, 39-41..)

h. Co;astruction T^io;se

Champaign indicates that construction activities associated with the proposed
project will be ternporary in nature and, at most, sound levels ranging from 56 to 63 dBA
could occur over several weeks at homes nearest to the turbine sites. Champaign notes
that the application indudes a proposal to mitigate noise by utilizing mufflers and limiting
construction hours to normal working hours. (Co. Ex. 1 at 70-72, 79.)

Staff notes that any adverse impacts of construction noise will be ininimal as the
construction activities are temporary and intermittent in nature, and occur away from
most residential structures. Staff recommends that, in order to ensure impacts are limited
to daytime hours, construction activities shall be limited to the hours of 7:00 a.m. to 7:00
p.m. On brief, Staff recommends the addition of a provision that would allow night
construction, as long as it does not increase noise levels at sensitive receptors. (Staff
Report at 32, 57; Staff Br. at 40.)

Champaign requests a modification to Siaff's recommended condition to permit
construction that is safer during lower wind time frames that often occur in the evening
hours past 7:00 p.m. In support of its request, Champaign explains that the Board
previously approved a similar condition in In the. Matter of the Application of Black Fork Wind
Energy, LLC, Case No. 10-2865-EL-BGN, Opinion and Order (January 23, 2012) (Black Fork).
(Co Ex. 5 at 24; Tr. at 391-393.)

UNU believes that Staff's proposal to allow night construction if it does not increase
noise levels to be a reasonable compromise and recommends the Board adopt the
condition (UNU Reply Br, at 19).

The Board concludes that, based on the record, Champaign has appropriately
considered potential construction noise impacts associated with construction of the
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proposed project. While Champaign proposes to amend Staff's condition to allow for
nighttime construction of certain aspects of the proposed project, we agree with LJNIJ that
Staff's proposal is an appropriate compromise. Staff's proposal not only allows for
construction, as long as it does not increase noise levels, but it protects neighboring
property owners from any nighttime noise disturbances. Accordingly, the Board finds
that the issue of construction noise, rvith the inclusion of Staff's recommended Condition
(35), as amended on brief, is not contrary to the public interest.

Conr.lusi:on

Based on our review of the record, the statutory requirements set forth in Chapter
4906, Revised Code, and the arguments raised by the parties in regard to setbacks in
general, as well as setbacks in relation to blade shear, ice throw, fire, aesthetics, shadow
flicker, property values, and noi.se, the Board concludes, for the reasons more specifically
set forth above, that the setbacks for the proposed facility set forth in the application, as
modified herein, are appropriate and support a finding that the proposed project is in the
public interest, coinvenience, and necessity.

3. Cocrcm,,mica.ti.ma ^ys- e;^xc^ laterference

In its application, Champaign states that it hired a contractor, Comsearch, to
conduct analyses of off-air television reception, AM/FM broadcast station operatioris,
licensed microwave paths, and mobile phone carrier services in the vicinity of the project
area. (Co. Fx.1 at 153.)

Off-air television stations transmit broadcast signals from terrestrially located
facilities that can be received directly by a television receiver or house-mounted antenna.
According to the application, the results of the off-air television analysis indicated that
there are 127 off-air television stations within 150 kilometers of the project area. However,
stations most likely to produce off-air coverage to Champaign County are those located at
a distance of 40.4 nmiles or less. Within this area, there are 24 licensed and operating
stations. Thirteen of these stations include low-power digital stations or translators, which
typically have limited range and limited programming. The application states that the
turbines are located beyond the coverage area of all 13 low-power stations and translators;
thus, where will be no impact to these stations. (Co. Ex. I at 153-154.)

Champaign also notes that it can be expected that the 11 full-power stations may
suffer some degradation of off-air television signal reception once the proposed facility is
constructed, as a result of television signal attenuation or reflection caused by one or more
of the turbines. The application notes that this affect is due to the relative location of the
off-air television antenna, turbines, and the point of reception. The application further
notes that, based on the low number of channels available and, because the closest full
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power station is 29 miles away, it is unlikely that off-air television stations are the primary
mode of television service for the local communities. Nevertheless, Champaign asserts
that, if the proposed facility results in impacts to existing off-air television coverage,
Applicant will address and resolve each problem individually by offering cable television
hookups or direct broadcast reception systems. (Co. Ex.1 at 154.)

Regarding the AM/FM analysis, Comsearch identifies one AM station within
18.6 miles of the project, and notes that problems with AM broadcast coverage can occur
when stations with directive antennas are located within 2 miles of turbines or when
stations with nondirective antennas are located within 0.5 mile. Consequently,
Champaign notes that, as the closest AM station is 18.6 miles from the project, no
degradation of A1NI broadcast coverage is anticipated. Comsearch also determined that
two FM stations are located within 18.6 miles of the project, and notes that a separation
distance of 2.5 miles is recommended for FM stations. Champaign asserts that one FM
station is located 2.47 miles from the nearest proposed turbine site, which may cause a
slight reduction in the range obstructed by the turbine; however, the area impacted
consists of approximately 14.8 acres of active farm fields, so there will be no loss of
coverage at any structure or roadway. (Co. Ex. l at 154-155.)

Microwave telecommunications systems are wireless point-to-point links that
communicate between two antennas and require clear line-of-sight conditions between
each antenna. The application provides that Comsearch found 14 microwave paths in the
vicinity of the proposed facility. Champaign states that, to assure an uninterrupted line of
communications, a microwave link should be clear, not only along the axis between the
center point of each. antenna, but also within a mathematical distance around the center
axis known as the Fresnel Zone. The application indicates that Comsearch calculated a
worst-case Fresnel Zone for each of the microwave paths identified and determined that
none of the turbines conflic^.,t with microwave paths and no degradation of microwave
telecommunications is anticipated. (Co. Ex. 1 at 155.)

Comsearch investigated the potential impact of wind turbines on mobile phone
operations in and around the proposed project. Comsearch found 18 mobile phone
services across three frequency bands and noted that phone signals are typically not
affected by physical structures because the widths of the signal are very wide and wrap
around objects. Further, Comsearch found that the mobile phone network consists of
multiple base stations designed to shif# adjacent base stations to make a connection.
Comsearch concludes that the presence of turbines would not require a special setback for
signal obstruction consideration and that electromagnetic interference will not affect
mobile telephone service in the vicinity of the proposed facility. (Co. Ex. I at 155-156,
Ex.. T.)
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The Staff Report indicates that wind turbines can potentially interfere with civilian
and military radar in some scenarios. Staff notes that a notification letter was sent to
National Telecommunication and Information Admu.tistration (NTIA) on October 11, 2012,
and that NTIA provided plans for the proposed facility to the federal agencies represented
in the Interdepartment Radio Advisory Committee, which did not identify any concerns
regarding blockage of communications systems. Therefore, Staff asserts that no impacts to
radar systems are expected, but asserts that Applicant should be requirecl to mitigate any
such impacts if they are observed during operation of the facility, as outlined in the
recommended conditions in the Staff Report. (Staff Report at 36; Co. Ex.1 at 156.)

Urbana asserts that, in addition to television, radio, microwave paths, and mobile
phone operations, Champaign should also have included public safety communi.cations in
its report. Urbana asserts that it will be implementing a Multi-Agency Radio
Communications System for voice communications in the near future, citing the testimony
of Urbana witness Mindy North, and contends that, although Comsearch reported that the
turbines will not affect mobile telephone service, any additional interference could delay
an emergency response. Additionally, Urbana asserts that technological innovations could
pose new problems to public safety and contends that, consequently, the Board should
require a condition that Champaign perform an updated analysis of communications
impacts every two years and rnitigate any impacts. In its brief, the County/Townships
join this argument, stating that the Board should require a condition to prevent
interference to the countywide 9-1-1 system due to concerns about potential interference
with wireless phone signals. (Urbana Br. at 9-11; Urbana Reply Br., Appendix A at 5;
County/Townships Br. at 16; City Ex. 11 at 2; Tr. at 1296,1884.)

Champaign replies to the arguinerGts made by Urbana and the County/Townships
by noting that Staff's recommended conditions to the certificate require Champaign to
complete a study and mitigate any interference it might discover. Champaign asserts that
these conditions are appropriate given that little to no interference was discovered as set
forth in the application, and that a reevaluation every two years of the area would be
burdensome and unnecessary. (Co. Reply Br. at 47; Staff Report at 35-36.)

The Board notes that Staff's recommended Condition (50) requires Applicant to
mitigate all observed impacts to microwave paths and systems identified in the
communications studies. The Board also notes that Urbana witness North testified on
cross-examination that she had not reviewed the Staff Report prior to being on the stand
and was not aware that Staff and Applicant had concluded the turbines were not expected
to affect mobile telephone service. Considering Staff's recommended condition and that
the communications study included with the application indicated that phone signals are -
typically not affected by physical structures; that mobile phone networks can shift adjacent
base stations to make a connection; and that electromagnetic interference will not affect
tnobile telephone service near the proposed facili:ty, the Board finds that Urbana's and the
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County/Townships' requested modification is unnecessary. (Staff Report at 36; Co. Ex. 1
at 153-156, Ex. T; Tr. at 2184, 2192.)

4. Traffic and Trans oi tati+,n

According to the application, state and local roads in the vici.nity of the proposed
project will experience increased traffic during construction due to delivery of materials
and equipment. As part of the application, Champaign caused a Route Evaluation Study
to be performed. The study concludes that, while sufficient infrastructure exists via
primary and secondary roads to transport the turbine components, a number of
intersection and sharp curve radii improvements wili be required, Additionally, the study
concludes that a transportation provider experienced with oversized loads will be engaged
in the final route study, which will be performed in conjunction with special hauling
permit processes for ODOT. (Co. Ex. 1, Ex. E at 1-2,15.)

5. I.,a.netov,rner I.e'ases

The Staff Report indicates that the construction of the facility involves lease of
private land from approximately 100 landowners, collectively comprising approximately
13,500 acres. Additionally, Staff notes that the standardized lease for this project includes
a 25-year term with an option to extend for two additional 10-year terms. Staff further
indicates that the lease payments will be provided to local landowners paxticipating in the
project and that Applicant expects such payments to enhance the ability of those in the
agricultural industry to continue farming. Finally, a consultant engaged by Applicant has
estimated total lease payments to be $975,000 per year. (Staff Report at 47; Co. Ex. 1 at 4,
141,Ex.Gat14.)

6. Roads anc3. Eri4Z,,,es

Champaign engaged Hull & Associates to conduct the preliminary Route
Evaluation Study. Champaign indicates that Interstate 70 and U.S. Route 33 will be the
primary roads used to access the project area. In addition, the roads used to transport
materials and equipment will be documented by video prior to construction
commencement and returned to preconstruction condition after completion of
construction. (Co. Ex. l at 78,156-159.)

The Staff Report notes that the delivery of materials and equipment will impact
local roads and that township and county roads could be damaged by construction and
rnaterial delivery equipment, Further, Staff indicates that some modifications to local
roads would be needed, including expansion of intersections, subsurface drilling and test
borings, temporary turnouts, and g-ravel access roads. Staff notes further that, once
deliveries are completed, temporary roads and gravel roads would be removed and
disturbed areas would be restored to previous conditions, unless requested otherwise by
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the property owner or county engineer. Staff recommends that conditions be included
that require Applicant to make all necessary improvements to roads used for the project,
repair all damage to roads, and enter into a road use agreement with the county engineer.
(Staff Report at 29.)

The County/Townships acknowledge Staff's proposed road use agreement, but
coritend that testimony from County/Township witness Wendel, County Engineer for
Van Wert County, Ohio, dernonstrates that negotiations for a road use agreement can be
lengthy and a "headache" for the parties to the agreement, as that was the witness's
experience in. Van Wert County. Further, the County/Townships contend that the boards
of township trustees are responsible for township roads and they should be included in
negotiations of road use agreements. Consequently, the County/Townships contend that
the Board should establish a condition mandating Applicant to "meet the requirements" of
the relevant township, the county engineer, and the director of ODOT regarding the use of
roads and bridges, and to execute such agreement in writing. The County/Townships did
not submit complete wording for its proposed condition nor did they define the phrase
"meet the requirements." (County/Townships Br. at 8-11; County Townships Reply Br. at
6-7; Tr. at 2319, 2335-2339)

Urbana acknowledges that the preliminary route plan in the application shows that
turbine components will not be transported through Urbana, but contends that Staff's
proposed conditions regarding roads and bridges should be modified to include the
Urbana city engineer, claiming that it is likely subcontractors will haul construction
materials for the project through Urbana (Urbana Br. at 6-7; Urbana Reply Br., Appendix A
at 2).

Champaign responds to the arguments of the County/Townships by contending
that the terminology used by the County/Township seems to be intended to automatically
hold Applicant to the requirements of the parties without any ability to negotiate the terms
of the agreement. Champaign submits that Staff's proposed conditions are appropriate to
address any repair concerns. Further, Champaign points out that Staff's conditions
require Applicant to enter into a road use agreement with the "County Engineer(s) or
other appropriate public authorityj,]" which could include the relevant townshi.p.
Additionally, Champaign argues that Urbana's recommendation that these conditions
include the Urbana city engineer is unnecessary because the preliminary route study in the
application shows that turbine components will not be transported through Urbana.
Further, Champaign points out that, although Urbana has raised concerns as to
subcontractors, those subcontractors would be subject to Urbana's existing road
restrictions and the city has acknowledged that it can enter into road use maintenance
agreements with any subcontractors hired. (Co. Reply Br. at 46-47.)
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The Board finds that Staff's proposed conditions requiring Applicant to repair
damage to government-maintained roads and bridges caused by construction activity and
to enter into a road use agreement with the county engineer(s) or other appropriate public
authority is reasonable and appropriate. The Board is mindful of the County/Townships'
argument that negotiating a road use agreement could be lengthy or bothersome for
parties; however, the Board is unclear how requiring Applicant to "meet the
requirements" of various entities would alleviate these concerns and cultivate fair
negotiations. Additionally, the testimony of the County/Townships' witness Shokouhi,
the Champaign County Engineer, reflected that he had not actually read Staff's proposed
conditions regarding the road use agreement prior to filing his testimony. Further, the
Board notes that Urbana coizld enter into road use maintenance agreements with any
subcontractors hired by Applicant. Upon consideration of all of the evidence of record,
the Board finds that Staff's proposed condition is the best practical option available to
ensure that the project serves the public interest, convenience, and necessity. (Co. Ex. 1 at
78, 156-159; Staff Report at 29; Tr, at 1858-1859.)

F3eco;?2c^xi:ssionin

In its application, Champaign notes that commercial grade wind turbines liave a
typical life expectancy of 20 to 25 years and the current trend in the wind industry is to
replace older wind energy projects by upgrading old equipment with more efficient
turbines. Where the turbines are nonoperational for an extended period of time, however,
Champaign explains that they will be decommissioned. Champaign contends that
decommissioning includes two components: removal of facility improvements and
financial assurance. According to Champaign, removal of the facility improvements
involves the dismantling and removal of the facilities and other above-ground property
owned or installed by Champaign. Below-ground property, such as foundations and
buried lines, will be removed to a minimum depth of 36 inches. This portion of the
decommissioning process also includes regrading disturbed areas and restoration of
slopes and contours to their original grade. Champaign goes on to discuss financial
assurance and explains that Champaign will post and maintain financial assurance in the
amount of $5,000 per turbine prior to construction of each turbine until the facility has
been operational for one year. Thereafter, an independent and registered engineer will
estimate the total cost of decommissioning and the net decommissioning costs (less the
salvage value of the equipment). Champaign asserts that this per-turbine estimate will be
submitted for Staff review and approval after one year of operation and every third year
thereafter. After Staff approval, Champaign will post and maintain financial assurance in
an amount equal to the net decommissioning costs. (Co. Ex. 1 at 159-160.)

Staff states that it is only appropriate to offset the total decommissioning costs Mth
the salvage value when no other person or entity holds a lien against the property.
Further, Staff asserts that it is unclear whether the $5,000 proposed by Applicant would be
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sufficient financial assurance for the first year of the project. Consequently, Staff
recommends several conditions to ensure availability of sufficient funds for
decomnussioning, including Applicant's: provision of a final decommissioning plan to
Staff and the county engineer(s) at least 30 days prior to the preconstruction conference;
filing of a revised decommissioning plan with Staff and the county engineer(s) every five
years from the commencement of construction; complete decommissioning of the facility
or individual wind turbines within 12 months after the end of the useful life; and removal
of turbines off site, removal of associated facilities, and removal of physical material, and
repair of damaged field tile systems. Further, Staff recommends a condition requiring
Applicant to retain an independent, registered professional engineer to estimate the total
cost of decommissioning in current dollars, without regard to salvage value of equipment,
converted to a per-turbine basis and conducted every five years. Staff further
recommends that Applicant post and maintain for decommissioning an amount equal to
the per-turbine decommissioning cost multiplied by the sum of the number of turbines
constructed and under construction. (Staff Br. at 45-46; Staff Report at 36, 60-62.)

In its brief, Champaign asserts its position that no decommissioning funds are
necessary in the begtcuzing of turbine operation, citing the testimony of Champaign
witness Speerschneider that fihe possibility a newly built project would be
decommissioned is practically zero, because newly installed technology is still useful and
highly valuable. Consequently, Champaign argues that Staff should revise its proposed
condition regarding financial assurance. (Co. Br. at 29-30; Tr. at 128, 133-134.)

The County/Townships support Staff's proposed conditions regarding
decommissioning; however, they believe that the financial assurance posted should be
equal to the aggregate cost of decommissioning every planned turbine, not solely the cost
of decominissioning for each turbine aclually constructed or under construction. Further,
the County/Townships advocate that Applicant be required to file a revised
decommissioning plan with Staff and the county engineer(s) every three years instead of
every five years, citing the testimony of County/Townships witness Knauth.
(County/Townships Br. at 11-13; County/Townships Reply Br. at 7-8; Tr. at 1377, 1384,
1386-1387,1390)

In its reply brief, Champaign responds to the County/Townships' arguments,
contending that the County/Townships have failed to support their request that the
decommissioning plan be revised every three years and that this request is economically
unnecessary. Further, Champaign contends that the County/Townships' and Staff's
recommendations that the financial assurance posted should be equal to the total
decommissioning costs rather than on a per-turbine basis would require Champaign to
post money for turbines that may not yet be in existence. (Co. Reply Br, at 48.)
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In its reply brief, Staff points out that its proposed condition matches financial
assurances to the actual turbines that must be decommissioned, both constructed or under
construction, which differs from the County/Townships' argument that Champaign
should post financial assurance for sums to decommission all turbines planned regardless
of the number constructed or under construction. Staff asserts that the
County/Townships' approach requires excessive assurances and costs, as it would require
financial assurance for turbines that may never be built. Further, Staff submits that the
County/Townships' request that a revised decommissioning plan be filed every three
years, instead of five, is too short of a period, and that a five-year period is consistent with
the Board's most recent decision in Black Fork, Opinion and Order (january 23, 2012) at 24-
25, 47-49. (Staff Reply Br. at 3; Staff Report at 60, 62.)

The Board stresses that decommissioning and the accompanying financial
assurance is an important issue in this case. Having reviewed the proposals set forth by
Staff, Champaign, and the County/Townships, the Board finds that Staff's recommended
condition regarding decommissioning should be adopted without the changes
recommended by Champaign or the County/Townships. Regarding Champaign's
argi.unents, the Board agrees with Staff that it is unclear whether the $5,000 proposed by
Applicant would be suffic.ient financial assurance in the first year of the project and that it
would be inappropriate to consider salvage value where another person or entity might
hold a lien against the property. Further, regarding the County/Townships' argument,
the Board agrees with Staff that the County/Townships' proposed condition would
require Champaign to post financial assurance without consideration of the number of
turbines actually constructed or under construction, and would require a revised
decommissioning plan every three years, which is too short to be practicable and does not
align with the Board's most recent decisions regarding decommissioning. The Board finds
that, with Staff's proposed Condition (52) regarding decommissioning and financial
assurance, the public interest will be protected. (Staff Report at 36, 60-62.)

S. Conclusiorz - Pteb!ic fnt,:rest, Con ver:igac e, and ^Se^t ^s^

The Board emphasizes that, in considering whether the proposed project is in the
public interest, convenience, and necessity, we have taken into account that the renewable
energy generation by the proposed facility will benefit the environment and consumers.
Additionally, the Board notes that the proposed project will assist Ohio's electric utilities
in meeting their renewable energy benchmarks required under statute. Further, in light of
the Board's review of the record, the Board finds that this project has been designed to
have minimal aesthetic impact on the local community. Further, the Board finds that, with
respect to health and safety concerns, such as setbacks (including blade shear, ice throw,
shadow flicker, and noise), these concerns have been thoroughly considered and
appropriately addressed in the conditions contained in the Conclusions and Conditions
section of this Opinion, Order, and Certificate. Based upon our conclusions set forth
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herein, the Board finds the nature of the probable environmental impact has been
determined for the proposed project, consistent with Section 4906.10(A)(2), Revised Code,
and we find the application complies with all terms and conditions set forthwithin the
statute. In addition, we believe the facility, as modified by the Board and subject to Staff's
proposed conditions adopted herein, represents the minimum adverse environmental
irnpact consistent with Section 4906.10(A)(3), Revised Code.

Further, in light of the Board's review of the record, the Board finds that, with
respect to communications, traffic, and transportation, the proposed project has been
designed to avoid any alteration of the resources available to the community. Further,
with respect to traffic, road and bridge repair, and decommissioning, the Board finds that
potential impacts have been ascertained, and the conditions contained in the Conclusions
and Conditions section of this Opinion, Order, and Certificate require the appropriate
financial assurances to ensure the community is not harmed by those aspects of the
proposed project. Based on our consideration of all of these issues discussed in the above
section, the Board finds that the proposed project serves the public interest, convenience,
and necessity, in accordance with Section 4906.10(A)(6), Revised Code, provided
Applicant adheres to the conditions set forth in the Conclusions and Conditions section of
this Opinion, Order, and Certificate.

C. AgrxcuituY^ilF)ista..ifis -Section4306.:t(k^Aj(7`i, I^evised Ccsda

Staff explains that, pursuant to Section 4906:10(A)(7), Revised Code, the Board must
deter.tnine the facility's impact on the agricultural viability of any land in an existing
agricultural district within the project area of the proposed facility. Staff further explains
that agricultural district land can be classified such through an application and approval
process administered through local county auditors' offices. Staff notes that, within the
area of the proposed project, a total of 15.46 acres of permanent impacts would occur to
agricultural district land, but that these impacts would not affect the agricultural district
designation of any of the properties within the project area. (Staff Report at 49)

Staff further notes that construction-related activities such as vehicle traffic and
materials storage could lead to temporary reductions in farm productivity caused by crop
damage, soil compaction, broken drainage tiles, and reduction of planting space.
However, Staff reports that Champaign has discussed and approved the siting of facility
components with landowners in order to minimize these impacts and also intends to take
steps to reduce impacts to farmland ineluding: repairing any drainage tiles damaged
during construction, removing construction debris, compensating farmers for lost crops,
and restoring temporarily intpacted land to its original use. Additionally, Staff notes that,
after construction, only the agricultural land associated with turbines and access roads
would be removed from farm production. Staff concludes that the impact of the proposed
facility on the viability of existing agricultural land in an agricultural district has been
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deternuned and, therefore, conlplies with the requirements specified in Section
4906.10(A)(7), Revised Code, provided that any certificate issued by the Board for the
proposed facility includes the conditions specified in the Staff Report. (Staff Report at 49.)

Initially, the Board notes that no intervenor raised any concerns regarding Section
4906.10(A)(7), Revised Code. The Board concludes that, in accordance with this section,
the impact of the proposed facility on the viability of existing farmland and agricultural
districts has been determined and the impact will be minimal. Therefore, the Board finds
that the proposed project complies with Section 4906,14(A)(7), Revised Code, provided
Applicant adheres to the conditions set forth in the Conclusions and Conditions section of
this Opinion, Order, and Certificate.

H. d'+Later Z'onservat:on I'ractice Section 4906:10(A)(8} Revised Code

In its report, Staff notes that, pursuant to Section 4906.10(A)(8), Revised Code, a
proposed facility must incorporate nlaximum feasible water conservation practices,
considering available technology and the nature and economics of the various alternatives.
Staff indicates, however, that wind-powered electric generating facilities do not utilize
water in the process of electricity production; therefore, water consumption associated
with the proposed project does not warrant specific conservation efforts. Staff further
notes that a potable water supply would be provided to the operations and maintenance
building for project and personal. needs of employees, but that the amount of water would
be minimal. Consecluently, Staff recommends that the Board find that the requirements of
Section 4906.10(A)(8), Revised Code, are not applicable to this project. (Staff Report at 50.)

The Board, initially, notes that no intervenor raised concerns with this criterion.
Accordingly, upon consideration of Staff's recommendation, the Board concludes that
Section 4906.10(A)(8), Revised Code, does not apply to the proposed project.

Other L^sues

1. Emergency Services

Urbana raises concerns pertaining to the ability of local emergency services to
respond to emergency incidents at the site of the proposed project and asserts that a
condition should be included requiring each turbine to display a 24-hour toll-free
telephone number to report emergencies. Further, Urbana contends that a condition
should be included that requires each fire department to be provided i-vith a copy of the
manufacturer's turbine safety manual. Finally, Urbana asserts that its local fire and rescue
first responders will need to be able to respond to emergencies that may occur at turbines.
Consequently, Urbana contends that Champaign. should provide annual training and
equipment to first responders at its own expense, as well as overtime compensation for
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first responders for time spent in training. (Urbana Br. at 5, 7-8; Urbana Reply Br. at 3-4;
Tr. at 2218, 2224.)

Champaign responds that it should not be required to display a telephone number
on each turbine for emergencies because the area surrounding each turbine will be
restricted, making an emergency number superfluous. Further, Champaign contends that
it should not be required to provide turbine safety manuals to local first responders
because such manuals could be confidential and Champaign might not be allowed to
distribute them to first responders. Champaign also points out that it will be required to
house a copy of the most current safety manual in the facility's operations and
maintenance (O&M) building, which it argues renders the city's request unnecessary.
Finally, Champaign points out, as reflected in the record, Champaign holds annual
training for first responders and will provide training for first responders in Champaign
County. In addition, Champaign notes that Staff's conditions require Applicant to submit
a fire protection and medical emergency plan to be developed in consultation with first
responders, Champaign asserts that, rather than mandate the purchase of equipment, the
better practice is to allow Champaign and the first responders to develop a plan to
determine what equipment, if any, is necessary and appropriate. (Co. Reply Br. at 48-49;
Tr. at 42-43.)

The Board finds that the conditions proposed by Urbana regarding toll-free
telephone numbers and provision of turbine safety inanuals are reasonable and serve the
interest of public safety. Consequently, the Board has incorporated the requirements into
Conditions (70) and (71). Regarding the confidentiality of turbine safety manuals, the
Board notes that the public version of the application in the record contains safety manuals
for GE, Nordex, and REpower. Should a more recent safety manual for the manufacturer
of the turbine selected, or the Gamesa safety manual, if the Gamesa turbine model is
selected, contain confidential information, Applicant should enter into an appropriate
protective agr.eement with first responders. Regarding Urbana's proposal that Champaign
provide mandated equipment to first responders, the Board agrees with Applicant that
Staff's proposed condition recluiriing creation of an emergency plan in consultation with
first responders is the more appropriate mechanism to permit Champaign and the first
responders to determine what equipment is necessary.

2. Surveillance C:a,mcras

UNU contends that some wind farms install surveillance cameras on their turbines
that are sometimes used to watcl•i neighboring properties, citing the testimony of UNU
witness James, UNU argues that this would violate the privacy of nearby neighbors.
Although tTNLJ acknowledges that Champaign witness Speerschneider denied any intent
to install surveillance cameras on the turbines in the proposed project, UNU contends that
the certificate should contain a condition prohibiting surveillance cameras in order to
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prevent Champaign from spying on its neighbors. (UNU Br. at 60-61; I.JNU Ex. 19 at 32;
Tr. at 199-200.)

Champaign notes that Applicant has no plans to install surveillance cameras on the
turbines and that it does not object to a condition prohibiting installation of surveillance
cameras for surveillance of neighboring properties. However, Champaign contends that it
is uncomfortable with a blanket ban on cameras because it may be helpful to install
cameras at some point for safety purposes. Champaign asserts that, if safety reasons arise,
it will work to ensure neighbors' privacy is not invaded. (Co. Reply Br, at 49; Tr. at 199-
201.)

The Board agrees that Champaign should not be permitted to install surveillance
cameras for any reason other than operational needs, such as safety or security. Should a
justifiable operational reason arise and Champaign believes it is necessary to install
surveilla.nce cameras on any of the turbines, Champaign must notify Staff prior to such
installation and take measures to ensure no invasion into the privacy of neighboring
properties. The Board has created Condition (69) to advance this objective.

3. s in ^r:ciitic^s :^fter ce^ii:uate^ suaEZCe_.m.^..:° ---

UIV-U contends that Staff's recommended conditions would allow Champaign to
relocate Turbines 87 and 91 without a hearing, as long as they were distanced a minimum
of 150 percent of the surn of the hub height and rotor diameter from occupied structures,
and that Champaign has also requested to relocate Turbines 79 and 95 in a similar manner.
UNU states that allowing Champaign to relocate these turbines after issuance of the
certificate and without a hearing would violate due process rights of affected landowners.
(TJNU Reply Br, at 39-40.)

As the Board previously stated in the sections regarding blade shear and ice throw,
Staff found in its report that proposed Turbines 79, 87, 91, and 95 do not comply with the
setbacks Staff has recommended for the proposed project, due to proximity to
nonparticipating residences and/or arterial roads. Despite Staff's and Champaign's
recommended conditions permitting relocation and/or resizing of these turbines, the
Board made a finding in Section VI(F)(2), Setbacks, that proposed Turbines 79, 87, 91, and
95 shall not be constructed. Additionally, the Board notes that, consistent with the Board's
procedure as summarized in Section TIT, Procedural Process, should Champaign wish, in
the future, to relocate any of the turbines approved in this order or to use a turbine model
not considered in this order, Champaign must file an amendment application pursuant to
Section 4906.06, Revised Code.
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The Board has considered the record in this proceeding, and the interests and
arguments of each party, Based upon the record, the Board finds that all of the criteria
established in accordance with Chapter 4906, Revised Code, are satisfied for the
construction, operation, and maintenance of the facility as described in the application
filed with the Board, subject to certain conditions proposed by Staff and other parties, and
modified herein. In addition, upon review of the record and certain issues raised in this
case, the Board finds that certain requirements delineated in this order are appropriate. To
the extent that a request to amend a particular condition or to supplement the conditions is
not discussed or adopted in the conditions set forth below, it is hereby denied.
Accordingly, the Board approves the application and hereby issues a certificate to
Champaign for the construction, operation, and maintenance of the proposed facility,
subject to the conditions set forth below;

(1) The facility shall be installed as presented in the application,
and as modified and/or clarified by Applicant's supplemental
filings and the recommendations in the Staff Report, as
modified and adopted in this Order.

(2) Applicant must utilize the equipment and construction
practices as described in the application and as modified
and/or clarified in supplemental filings, replies to data
requests, and recommendations in the Staff Report, as modified
and adopted in this Order.

(3) Applicant must unplement the mitigation measures as
described in the application and as modified and/or clarified in
supplemental filings, replies to data requests, and
recommendations in the Staff Report, as modified and adopted
in this Order.

(4) Applicant must conduct a preconstruction conference prior to
the start of any construction activities. Staff, Applicant, and
representatives of the prime contractor and all subcontractors
for the project must attend the preconstruction conference. The
conference must include a presentation of the measures to be
taken by Applicant and contractors to ensure compliance with
all conditions of the certificate, and discussion of the
procedures for on-site investigations by Staff during
construction. Prior to the conference, Applicant must provide a
proposed conference agenda for Staff review. Applicant may
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stage separate preconstruction meetings for grading versus
clearing work.

(5) At least 30 days prior to the preconstruction conference,
Applicant must have in place a complaint resolution procedure
to address potential public grievances resulting from project
construction and operation. The resolution procedure must
provide that Applicant will work to mitigate or resolve any
issues with those who submit either a formal or informal
complaint and that Applicant will immediately forward all
complaints to Staff. Applicant must provide the complaint
resolution procedure to Staff, for review and confirmation that
it complies with this condition, prior to the preconstruction
conference.

(6) At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and acceptance, one
set of detailed engineering drawings of the final project design;
including the wind turbirnes, collection lines, substation,
temporary and permanent access roads, any crane routes,
construction staging areas, and any other associated facilities
and access points, so that Staff can d.etermine that the final
project design is in compliance with the terms of the certificate.
The final project layout must be provided in hard copy and as
geographically referenced electronic data. The final design
must include all conditions of the certificate and references at
the locations where Applicant and/or its contractors must
adhere to a specific condition in order to comply with the
certificate,

(7) If any changes are made •to the project layout after the
submission of final engineering drawings, alL changes must be
provided to Staff in hard copy and as geographically
referenced electronic data. All changes outside the
einvironmental survey areas and any changes within
environmentally sensitive areas will be subject to Staff review
and acceptance, to ensure compliance with all conditions of the
certificate, prior to construction in those areas.

(8) Within 60 days after the commencentent of commercial
operation, Applicant must submit to Staff a copy of the as-built
specifications for the entire facility. If Applicant demonstrates
that good cause prevents it from submitting a copy of the

-78-
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as-built specifications for the entire facility within 60 days after
commencement of commercial operation, it may request an
extension of time for the filing of such as-built specifications.
Applicant must use reasonable efforts to provide as-built
drawings in both hard copy and as geographically referenced
electronic data.

(9) Any wind turbine site approved by the Board as part of this Opinion,
Order, and Certificate, but not built as part of this project, may be
available for Board review in a future case.

(10) If construction has commenced at a turbine location and it is
determined that the location is not a viable turbine site, that site must
be restored to its original condition within: 30 days from such
determination. If Applicant believes it is prevented from completing
the site restoration within 30 days, it must file a motion for extension
of time for completing such site restoration.

(11) At least 60 days before the preconstruction conference, Applicant must
file a letter with the Board that identifies which of the turbine models
listed in the application has been selected. If Applicant selects the
GE103 turbine model, Applicant must submit a complete copy of the
manufacturer's safety manual or similar document to Staff.

(12) The certificate shall become invalid if Applicant has not commenced a
continuous course of construction of the proposed facility within five
years of the date of journalization of the certificate.

(13) As the information becomes known, Applicant must provide to Staff
the date on which construction will begin, the date on which
construction was completed, and the date on which the facility begins
commercial operation.

(14) Applicant shall not commence any construction of the faeility until it
has a signed interconnection service agreement with PJM, which
indudes construction, operation, and maintenance of system upgrades
necessary to reliably and safely integrate the proposed generating
facility into the regional transmission system. Applicant must provide
either a letter stating that the agreement has been signed or a copy of
the signed interconnection service agreement to Staff.

(15) Prior to commencement of any construction, Applicant must prepare a
Phase I cu]tural resources survey program for archaeological work
within the construction disturbance area, in consultation with Staff and
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the OHPO. If the resulting survey work discloses a find of cu,ltural or
archaeological significance, or a site that could be eligible for inclusion
in the NRHP, then Applicant must submit a mitigation plan to the
Board.

(16) Prior to commencernent of any construction, Applicant must develop a
cultural resource avoidance plan in consultation with Staff and the
OHPO, detailing procedures for flagging and avoiding all potentially
NRHP-eligible archaeological sites in the project area, which shall be
reviewed by Staff for confirmationthat it complies with this condition.
The avoidance plan must also contain measures to be taken should
previously unidentified archaeological deposits or artifacts be
discovered during construction of the project.

(17) Prior to commencernent of construction, Applicant must develop a
historic preservation rnitigation plan in consultation with Staff and the
OHPO, detailing procedures for promoting the continued
meatungfulness of the survey area's rural history, which shall be
reviewed by Staff for confirmation that it complies with this condition.

(18) No comrnercial signage or advertisements may be located on any
turbine, tower, or related infrastructure. If vandalism occurs,
Applicant must remove or abate the damage within 30 days of
discovery to preserve the aesthetics of the project. If Applicant does
not believe the removal or abatement can be completed within 30 days
of discovery, Applicant must request an extension of time for the
removal or abatement of damage. Any abatement other than the
restoration to prevandalism condition is subject to review by Staff to
ensure compliance with this condition.

(19) Applicant must have a Staff-approved environmental specialist on site
during construction activities that may affect sensitive areas, as
mutually agreed upon between Applicant and Staff, and as shown on
Applicant's final approved construction plan. Sensitive areas include,
but are not limited to, areas of vegetation clearing, designated
wetlands and streams, and locations of threatened or endangered
species or their identified habitat. The environmental specialist must
be familiar with water quality protection issues and potential
threatened or endangered species of plants and animals that may be
encountered during project construction.

(20) Applicant must contact Staff, ODNR, and the U.S. Fish and Wildlife
Service (USFWS) within 24 hours if state or federal threatened or
endangered species are encountered during construction activities.
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Construction activities that could adversely impact the identified
plants or animals must be halted until an appropriate course of action
has been agreed upon by Applicant, Staff, and ODNR in coordination
with the USFWS. Nothing in this condition shall preclude agencies
having jurisdiction over the facility with respect to threatened or
endangered species from exercising their legal authority over the
facility consistent with law.

(21) Applicant must adhere to seasonal tree cutting dates of November 1st
through March 31st for removal of trees, if avoidance measures cannot
be achieved.

(22) Applicant must implement all conservation measures and conditions
outlined in the final HCP and USFWS' TTP. Applicant must also
implement all conservation measures and conditions outlined in the
USFWS' draft environment impact statement (EIS), EIS No. 20120211,
which is subject to inclusion as an environmental cornmitment in the
USFWS' Record of Decision. Following USFWS and/or ODNR
approval of any modifications to the Avian and Bat Protection Plan,
Applicant must implement the draft conditions in the Avian and Bat
Protection Plan, as amended.

(23) Applicant shall not work in the types of streams listed below during
fish spawning restricted periods (April 15th to June 30th), unless a
waiver is sought from and issued by ODNR and approved by Staff
releasing Applicant from a portion of or the entire restriction period.

(a) Class 3 primary headwater streams (zATatershed <
one mi2)

(b) Exceptional Warmwater Habitat

(c) Coldwater Habitat

(d) Warmwater Habitat

(e) Streams supporting threatened or endangered
species

(24) Sixty days prior to the first turbine becoming operational,
Applicant shall submit a post-construction avian and bat
monitoring plan for ODNR-DOW and Staff review and
confirmation that it complies witl•i this condition. Applicant's
plan must be consistent with ODNR-approved, standardized
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protocol, as outlined in ODNR's On-Shore Bird and Bat Pre- and
Post-Construction Monitoring Protocol for Commercial Wind
Energy Facilities in. Ohio. This includes having a sample of
turbines that are searched daily. The post-construction
monitoring must begin within two weeks of operation of the
first turbine and be conducted for a minimum of two seasons
(April 1st to November 15th), which may be split between
calendar years. If monitoring is initiated after April 1st and
before November 15th, then portions of the first season of
monitoring must extend into the second calendar year (e.g.,
start monitoring on July 1, 2013, and continue to November 15,
2013; resume monitoring April 1, 2014, and continue to June 30,
2014). Applicant may request a waiver of the second
monitoring season. The monitoring start date and reporting
deadlines will be provided in the ODNR-DOW approval letter
and the Board's concurrence letter. If it is determined that
significant mortality, as defined in ODNR's approved,
standardized protocols, has occurred to birds and/or bats, or a
state-listed species is killed, then ODNR-DOW and Staff will
require Applicant to develop and implement a mitigation plan.
If required, Applicant shall submit a mitigation plan to the
ODNR-DOW and Staff for review and confirmation that it
complies with this condition witlun 30 days from the date
reflected on ODNR's letterhead, in. coordination with Staff, in
which ODNR-DOW is requiring Applicant to mitigate for
significant rnortality to birds and/or bats. Mitigation initiation
timeframes shall be outlined in the ODNR-DOW approval
letter and Staff's concurrence letter.

(25) Applicant must conduct a presence/absence survey for the
presence of the Eastern ntassasauga rattlesnake at the 20-acre
wetland. The survey must be conducted by an USFWS- an.d
ODNR-approved herpetologist. If Eastern massasauga
rattlesnakes are not detected, then no further avoidance and
minimization measures are required. If Eastern massasaugas
are detected, or if a survey is not conducted, then presence of
this species will be assumed and Applicant must implement
USFWS- and ODNR-approved avoidance and minimization
measures for protection of this species.

(26) Applicant must restrict public access to the facility with
appropriately placed warning signs or other necessary
rneasures.
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(27) Applicant must ensure all transportation permits are obtained
prior to transport. Applicant must coordinate with the
appropriate authority regarding any temporary or permanent
road closures, lane closures, road access restrictions, and traffic
control necessary for construction and operation of the
proposed facility. Coordination must include, but not be
limited to, the county engineer, ODOT, local law enforcernent,
and health and safety officials. This coordination must be
detailed as part of a final traffic plan submitted to Staff prior to
the preconstruction conference for review and confirmation
that it complies with this con.dition.

(28) Applicant must provide the final Champaign County delivery
route plan and the results of any traffic studies to Staff and the
county engineer(s) 30 days prior to the preconstruction
conference. Applicant must complete a study on the final
equipment delivery route to determ:ine what improvements
will be needed in order to transport equipment to the wind
turbine construction sites. Applicant must make all
improvements outlined in the final delivery route plan prior to
equipment and wind turbine delivery. Applicant's delivery
route plan and subsequent road modifications must include,
but not be limited to, the following:

(a) Perform a survey of the final delivery routes to
determine the exact locations of vertical
constraints where the roadway profile will exceed
the allowable bump and dip specifications and
outline steps to remedy vertical constraints.

(b) Identify locations along the final delivery routes
where overhead utility lines may not be high
enough for over-height permit loads and
coordinate with the appropriate utility company
if lines must be raised.

(c) Identify roads and bridges that are not able to
support the projected loads from delivery of the
wind turbines and other facility components and
make all necessary upgrades.

(d) Identify locations where wide turns would
require modifications to the roadway and/or
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surrounding areas and make all necessary
alterations. Any alterations for wide turns must
be removed and the area restored to its
preconstruction condition, unless otherwise
specified by the county engineer(s).

(29) Applicant must repair damage to governinent-maintained.
(public) roads and bridges caused by construction activity. Any
dainaged public roads and bridge.s must be repaired promptly
to their preconstruction state by Applicant under the guidance
of the appropriate public authority. Any temporary
improvements must be removed, unless the county engineer(s)
request that they remain. Applicant must provide financial
assurance to the Board of Comnlissioners of Champaign
County that it will restore the public county and township
roads in Champaign County it uses to their preconstruction
condition. Applicant must also enter into a road use agreement
with the county engineer(s) or other appropriate public
authority prior to construction and subject to Staff review and
confirmation that it complies with this condition. The road use
agreement must contain provisions for the following:

(a) A preconstruction survey of the conditions of the
roads.

(b) A post-construction survey of the condition of the
roads.

(c) An objective standard of repair that obligates
Applicant to restore the roads to the same or
better condition as they were prior to
construction.

(d) A timetable for posting of the construction road
and bridge bond prior to the use or transport of
heavy equipment on public roads or bridges.

(30) The facility owner and/or operator must repair damage to
government-maintained (public) roads and bridges caused by
decommissioning activity. Any damaged public roads and
bridges must be repaired promptly to their
predecommissioning state by the facility owner and/or
operator under the guidance of the appropriate public
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authority. Applicant must provide financiai assurance to the
Board of County Commissioners of Champaign County that it
will restore the public roads and bridges it uses in Champaign
County to their predecommissioning condition. These terms
must be defined in a road use agreement between Applicant
and the county engineer(s) or other applicable public authority
prior to construction. The road use agreement is subject to
Staff review and confirmation that it complies with this
condition, and must contain provisions for the following:

(a) A predeconunissioning survey of the condition of
public roads and bridges conducted within a
reasonable time prior to decommissioning
activities.

(b) A post-decomnussioning survey of the condition
of public roads and bridges conducted within a
reasonable time after decommissioning activities.

(c) An objective standard of repair that obligates the
facil.ity owner and/or operator to restore the
public roads and bridges to the same or better
condition as they were prior to decommissioning.

(d) A timetable for posting of the decommissioning
road and bridge bond prior to the use or
transport of heavy equipment on public roads or
bridges.

(31) General construction activities must be limited to the hours of
7:00 a.m. to 7:00 p.m., or until dusk when sunset occurs after
7:00 p.m. Impact pile driving operations and blasting if
required, must be timited to the hours between 10:00 a.m. to
5:00 p.m., Monday through Friday. Construction activities that
do not involve noise increases above ambient levels at sensitive
receptors are permitted outside of daylight hours when
necessary. Applicant must notify property owners or affected
tenants within the meaning of Rule 4906-5-08(C)(3), O.A.C, of
upconting construction activities including potential for
nighttime construction activities.

(32) Applicant must complete a full detailed geotechnical
exploration and evaluation at each turbine site to confirm that
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there are no issues to preclude development of the wind farm.
The geotechnical exploration and evaluation. must include
borings at each turbine location to provide subsurface soil
properties, static water level, rock quality description, percent
recovery, and depth and description of the bedrock contact and
recommendations needed for the final design and construction
of each wind turbine foundation, as well as the final location of
the transformer substation and interconnection substation.
Applicant must fill all boreholes; and borehole abandornment
must comply with state and local regulations. Applicant must
provide copies of all geoteehnical boring logs to Staff and to the
ODNR Division of Geological Survey prior to construction.

(33) Should site-specific conditions warrant blasting, Applicant
must submit a blasting plan, at least 60 days prior to blasting,
to Staff for review and confirmation that it complies with this
condition. Applicant must submit the following information as
part of its blasting plan:

(a) The name, address, and telephone number of the
drilling and blasting company.

(b) A detailed blasting plan for dry and/or wet holes
for a typical shot. The blasting plan must address
blasting times, blasting signs, warnings, access
control, control of adverse effects, and blast
records.

(c) A plan for liability protection and complaint
resolution.

(34) Prior to the use of explosives, Applicant or the explosive
contractor must obtain all required local, state, and federal
licenses/permits. Applicant must submit a copy of the license
or permit to Staff within seven days of obtaining it from the
local authority.

(35) The blasting contractor must utilize two blasting seismographs
that measure ground vibration and air blast for each blast. One
seismograph must be placed at the nearest dwelling and the
other placed at the discretion of the blasting contractor.
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(36) At least 30 days prior to the initiation of blasting operations,
Applicant must notify, in writing, the local fire departments
and all residents or owners of dwellings or other structures
within 1,000 feet of the blasting site. Applicant or the explosive
contractor must offer and conduct a pre-blast survey of each
dwelling or structure within 1,000 feet of each blasting site,
unless waived by the resident or property owner. The survey
must be completed and submitted to Staff at least ten days
before blasting begins.

(37) Applicant must comply with the turbine manufacturer's most
current safety manual and must maintain a copy of that safety
manual in the O&M building of the facility.

(38) At least 30 days before the preconstruction conference,
Applicant must submit to Staff, for review and confirmation
that it complies with. this condition, a proposed emergency and
safety plan to be used during construction, to be developed in
consultation with the fire department(s) having jurisdiction
over the area.

(39) Before the first turbine is operational, Applicant must submit to
Staff, for review and confirmation that it complies with this
condition, a fire protection and medical emergency plan to be
used during operation of the facility, which must be developed
in consultation with the first responders having jurisdiction
over the area.

(40) Applicant must establish a postal address compatible with the
local 9-1-1 system at each turbine site, which must be clearly
labeled with that address in case of fire or other emergencies
prior to cominercial operation. These addresses must be
provided to the 9-1-1 Dispatch Center Director located at 1512
South U.S. Route 68, Urbana, Ohio, prior to commercial
operation.

(41) Applicant must instruct workers on the potential hazards of ice
conditions on wind turbines.

(42) Applicant must install and utilize an ice warning system that
may include an ice detector installed on the roof of the nacelle,
ice detection software, warranted by the manufacturer to detect
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ice, for the wind turbine controller, or an ice sensor alarm that
triggers an automatic shutdown.

(43) AppLicant shall not construct Turbines 87 and 91 in accordance
with Section VI(F)(Z)(c) of this Opinion, Order, and Certificate.

(44) Applicant must adhere to a setback distance of at least 1.1 times
the total height of the turbine structure, as measured from its
tower's base (excluding the subsurface foundation) to the tip of
its highest blade, from any natural gas pipeline in the ground at
the time of commencement of construction.

(45) Within six months of commencement of operation of the
facility, Applicant must register the as-built locations of all
underground collection lines with the Ohio Utilities Protection
Service. Applicant must also register with the Ohio Oil and
Gas Producers Underground Protection Service, if it operates in
the project area. Confirmation of registration(s) must be
provided to Staff.

(46) The facility shall be operated so that the facility noise

contribution does not result in noise levels at the exterior of any

currently existing nonparticipating sensitive receptor that

exceed the project area ambient nighttime Leq of 39 dBA, plus

five dBA. During daytime operation only, 7:00 a.m. to 10:00

p.m., the facility may operate at the greatcr of: (a) the project

area ambient nighttime Leq, 39 dBA, plus five dBA; or, (b) the

validly measured ambient Leq, plus five dBA, at the location of

the sensitive receptor. After commencement of commercial

operation, Applicant shall conduct further review of the impact

and possible mitigation of all project-related noise complaints

through its complaint resolution process. The complaint

resolution process must include an Leq averaging system over
a 60-minute interval.

(47) The facility must be operated so that the facility shadow flicker
contribution does not result in shadow flicker levels that exceed
30 hours per year for any nonparticipating sensitive receptor.
Applicant must complete a shadow flicker analysis for all
inhabited nonparticipating sensitive receptors that have
already been modeled to be in excess of 30 hours per year of
shadow flicker. The analysis must show how modeled shadow
flicker impacts have been reduced to 30 or fewer hours per year
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for each such receptor. The analysis must be provided to Staff
at least 30 days prior to the preconstruction conference, for
review and confirmation that it complies with this condition.
This analysis may incorporate shadow flicker reductions for
trees, vegetation, buildings, obstructions, turbine line of sight,
operational hours, wind direction, sunshine probabilities, and
other rnitigation confirmed by Staff to be in compliance with
this condition. After commencement of commercial operation,
Applicant shall conduct further review of the impact and
possible mitigation of all project-related. shadow flicker
complaints through its complaint resolution process.

(48) Applicant must develop a complaint resolution process that
shall include procedures for responding to complaints about
excessive noise during construction, and excessive noise and
excessive shadow flicker caused by operation of the facility.
The complaint resolution process must include procedures by
which complaints can be made by the public, how complaints
will be tracked by Applicant, steps that will be taken to interact
with the complainant and respond to the complaint, steps that
will be taken to verify the merits of the complaint, and steps
that will be taken to mitigate valid complaints. Mitigation, if
required, must consist of either reducing the impact so that the
project contribution does not exceed the requirements of the
certificate, or other means of mitigation reviewed by Staff for
confirmation that it complies with this condition.

(49) At least 30 days prior to construction, Applicant must perform
a study of the potential impacts of the project to any known
microwave path or system. Applicant must contact all electric
service providers that operate within the project area for a
description of specific microwave paths to be included in the
study. A copy of tlds study must be provided to the electric
service providers for review, and to Staff for review and
confirmation that it complies with this condition. The
assessment must conform to the following requirements:

(a) An independent and registered surveyor, licensed
to survey within the state of Ohio, shall determine
the exact locations and worst-case Fresnel Zone
dimensions of all known microwave paths or
systems operating within the project area,
including a21 paths and systems identified by the
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electric service providers that operate within the
project area, In addition, the surveyor shall
determine the center point of all turbines within
1,000 feet of the worst-case Fresnel Zone of each
system, using the same survey equipment.

(b) Provide the distance (feet) between the surveyed
center point of each turbine identified within
section (a) above and the surveyed worst-case
Fresnel Zone of each rnicrowave system path.

(c) Separately provide the distance (feet) between the
nearest rotor blade tip of each surveyed turbine
identified within section (a) above and the
surveyed worst-case Fresnel Zone of each
microwave system path.

(d) Provide a map of the surveyed microwave paths
and turbines at a legible scale.

(e) Describe the specific, expected impacts of the
project on all microwave paths and systems
considered in the study.

(50) Applicant must mitigate all observed impacts to: (a) microwave
paths and systems identified in the communication studies
performed for this project or required by the Board; (b) new
microwave paths or systems identified by an electric service
provider after the communication studies are performed but
prior to the date Applicant advises such electric service
provider of the final turbine layout, provided construction has
coanrnenced on such new paths or system prior to the date
Applicant advises such electric service provider of the final
turbine layout; or (c) new microwave paths or systems
identified by an electric service provider following the date
Applicant advises such electric service provider of the final
turbine layout, but oniy if Applicant subsequently modifies the
final turb.:ne layout and such microwave paths or systems were
modified or introduced in reliance upon the original final
layout, provided construction has commenced on such new
paths or systems prior to the date Applicant advises such
electric service provider of the modified final turbine tayout.
Avoidance and mitigation must consist of measures acceptable
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to Staff, Applicant, and the affected path owner, operator, or
liceii,see(s).

(51) If any turbine is determined to cause Next-Generation Radar
interference, Applicant must propose a technical or
administrative work plan, protecting proprietary interests in
wind speed data, which provides for the release of real-time
meteorological data to the National Weather Service office in
Wilrnington; Ohio. If an uncontrollable event should render
this data temporarily unavailable, Applicant must exert
reasonable effort to restore connectivity in a timely manner.

(52) Applicant, facility owner, and/or facility operator must comply
with the following conditions regarding decommissioning:

(a) Provide the final decommissioning plan to Staff
and the county engineer(s) for review and
confirmation of compliance with this condition, at
least 30 days prior to the preconstruction
conference. The plan must:

(i) Indicate the intended future use of the
land following reclamation.

(ii) Describe the following: engineering
techniques and major equipment to be
used in decommissioning and
reclamation; a surface water drainage
plan and any proposed impacts that
would occur to surface and ground
water resources and wetlands; and a
plan for backfilling, soil stabilization,
compacting, and grading.

(iii) Provide a detailed timetable for the
accomplishment of eac:h major step in
the decommissioning plan, including
the steps to be taken to comply with
applicable air, water, and solid waste
laws and regulations and any applicable
health and safety standards in effect as
of the date of submittal.
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(b) Provide a revised decommissioning plan to Staff
and the county enoeer(s) every five years from
the commencement of construction. The revised
plan must reflect advancements in engineering
techniques and reclamation equipment and
standards. The revised plan shall be applied to
each five-year decornmissioning cost estimate.
Prior to irnplementation, the decomrnissioning
plan and arty revisions shall be reviewed by Staff
to confirm compliance with this condition.

(c) Complete, at its expense, decommissioning of the
facility, or individual wind turbines, within
12 months after the end of the u.seful life of the
facility or individual wind turbines. If no
electricity is generated for a continuous period of
12 months, or if the Board deems the facility or
turbine to be in a state of disrepair warranting
decommissioning, the wind energy fa.cility or
individual wind turbines will be presumed to
have reached the end of their useful life. The
Board may extend the useful life period for the
wind energy faci,lity or individual turbines for
good cause as shown by the facility owner
and/or facility operator. The Board may also
require decomnlissioning of individual wind
turbines due to health, safety, wildlife impact, or
other concerns that prevent the turbine from
operating within the terms of the certificate.

(d) Decommissioning will. include: the removal and
transportation of the wind turbines off site; and
the removal of buildings, cabling, electrical
components, access roads, and any other
associated facilities, unless otherwise mutuallv
agreed upon by the facility owner and/or facility
operator and the landowner. All physical
material pertaining to the facility and associated
equipment must be removed to a depth of at least
36 inches beneath the soil surface and transported
off site. The disturbed area must be restored to
the same physical condition that existed before
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erection of the facility. Damaged field tile
systems must be repaired to the satisfaction of the
property owner.

(e) During decommissioning, all recyclable materials,
salvaged and nonsalvaged, must be recycled to
the furthest extent practicable. All other
nonrecyclable waste materials must be disposed
of in accordance with state and federal law.

(f) The facility owner and/or facility operator shall
not remove any improvements made to the
electrical infrastructure if doing so would disrupt
the electric grid, unless otherwise approved by
the applicable regional transmission organization
and interconnection utility.

(g) Subject to confirmation of compliance with this
condition by Staff, and seven days prior to the
preconstruction conference, an independent,
registered professional engineer, licensed to
practice engineering in the state of Ohio, will be
retained to estimate the total cost of
decommissioning in current dollars, without
regard to salvage value of the equipment. Said
estimate must include: (1) an identification and
analysis of the activities necessary to implement
the most recent approved decommissioning plan
including, but not lirnited to, physical
construction and demolition costs assuming good
industry practice and based on ODOT's Procedure
for Budget Estimating and RS Means material and
labor cost indices or any other publication or
guidelines approved by Staff; (2) the cost to
perform each of the activities; (3) an amount to
cover contingency costs, not to exceed 10 percent
of the above calculated reclamation cost. Said
estimate will be converted to a per-turbine basis
(the "Decommissioning Costs"), calculated as the
total cost of decommissioning of all facilities as
estimated by the professional engineer divided by
the number of turbines in the most recent facility
engineering drawings. This estimate must be
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conducted every five years by the facility owner
and/or facility operator.

(h) Applicant, facility owner and/or facility operator
must post and maintaui for decommissioning, at
its election, funds, a surety bond, or similar
financial assurance in an amount equal to the per-
turbine decommissioning costs multiplied by the
sum of the number of turbines constructed and
under construction. The funds, surety bond, or
financial assurance need not be posted separately
for each turbine, as long as the total amount
reflects the aggregate of the decommissioning
costs for all turbines constructed or under
construction. For purposes of this condition, a
turbine is considered to be under construction at
the commencernent of excavation for the turbine
foundation. The form of financial assurance or
surety bond must be a financial instrument
mutually agreed upon by the I3oard and
Applicant, the facility owner, and/or the facility
operator. The financial assurance must ensure
the faithful performance of all requirements and
reclamation conditions of the most recently filed
and approved decommissioning and reclarnation
plan. At least 30 days prior to the preconstruction
conference, Applicant, the facility owner, and/or
the facility operator must provide an estimated
timeline for the posting of decommissioning
funds based on the construction schedule for each
turbine. Prior to commencement of construction,
Applicant, the facility owner, and/or the facility
operator must provide a statement from the
holder of the financial assurance demonstrating
that adequate funds have been posted for the
scheduled construction. Once the financial
assurance is provided, Applicant, facility owner
and/or facility operator must maintain such
funds or assurance throughout the remainder of
the applicable terzn and must adjust the amount
of the assurance, if necessary, to offset any
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increase or decrease in the decommissioni.ng
costs.

(i) The decommissioning funds, surety bond, or
financial assurance shall be released by the holder
of the funds, bond, or financial assurance when
the facility owner and/or facility operator has
demonstrated, and the Board co.ncurs, that
decommissioning has been satisfactorily
completed, or upon written approval of the
Board, in order to implement the
decommissioning plan.

(53) Prior to the commencement of construction activities that
require permits or authorizations by federal or state laws and
regulations, Applicant must obtain and comply with such
permits or authorizations. Applicant must provide copies of
permits and authorizations, including all supporting
documentation, to Staff within seven days of issuance or
receipt by Applicant. Applicant must provide a schedule of
construction activities and acquisition of corresponding
permits for each activity at the precon.struction conference.

(54) At least seven days before the preconstruction conference,
Applicant must submit to Staff, for review and confirmation of
compliance with this condition, a copy of all NPDES permits
including its approved SWPPP, approved SPCC procedures,
and its erosion and sediment control plan. Any soil issues
must be addressed through proper design and adherence to the
Ohio EPA BMPs related to erosion and sedimentation control.

(55) Applicant must employ the following erosion and
sedimentation control measures, construction methods, and
BMPs when working near environmentally sensitive areas
and/or when in close proximity to any watercourses, in
accordance with the Ohio NPDES permit(s) and SWPPP
obtained for the project:

(a) During construction of the facility, seed all
disturbed soil, except within actively cultivated
agricultural fields, within seven days of final
grading with a seed mixture acceptable to the
appropriate county cooperative extension service.
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Denuded areas, including spoils piles, must be
seeded and stabilized within seven days, i.f they
will be undisturbed for more than 21. days.
Reseeding must be done within seven days of
emergence of seedlings as necessary until
sufficient vegetation in all areas has been
established.

(b) Inspect and repair all erosion control measures
after each rainfall event of one-half of an inch or
greater over a 24-hour period, and maintain
controls until permanent vegetative cover has
been established on disturbed areas.

(c) Delineate all watercourses, including wetlands,
by fencing, flagging, or other prominent means.

(d) Avoid entry of construction equipment into
watercourses, including wetlands, except at
specific locations where construction has been
approved.

(e) Prohibit storage, stockpiling, and/or disposal of
equipment and materials in these sensitive areas.

(f) Locate structures outside of identified
watercourses, including wetlands, except at
specific locations where construction has been
approved.

(g) Divert all storm water runoff away from fill
slopes and other exposed surfaces to the greatest
extent possible, and direct instead to appropriate
catchment structures, sediment ponds, etc., using
diversion berms, temporary ditches, check dams,
or similar measures.

(56) Applicant must remove all temporary gravel and other
construction staging area and access road materials after
completion of construction activities, as weather perrnits,
unless otherwise directed by the landowner. Impacted areas
must be restored to preconstruction conditions in compliance

-96-

2®4



12-160-EL-BGN

with the NPDES permit(s) obtained for the project and the
approved SWPPP created for this project.

(57) Applicant shall not dispose of gravel or any other construction
material during or following construction of the facility by
spreading such material on agricultural land. All construction
debris and all contaminated soil must be promptly removed
and properly disposed of in accordance with Ohio EPA
regulations.

(58) Applicant shall comply with fugitive dust rules by the use of
water spray or other appropriate dust suppressant measures
whenever necessary.

(59) Applicant shall coinpl.y with any drinking water source
protection plan for any part of the facility that is located within

drinking water source protection areas of the local villages and
cities.

(60) Applicant shall provide a copy of any floodplain permit
required for construction of this project, or a copy of
correspondence with the floodplain administrator showing that
no permit is required, to Staff within seven days of issuance or
receipt by Applicant.

(61) Thirty days prior to commencement of construction, Applicant
must notify, in writing, any owner of an airport located within
20 miles of the project boundary, whether public or private,
whose operations, operating thresholds/minimums,
landing/approach procedures and/or vectors are expected to
be altered by the siting, operation, maintenance, or
decottimissioning of the facility.

(62) Applicant must meet all recommended and prescribed FAA
and ODOT-OA requirements to construct an object that may
affect navigable airspace. This includes submitting coordinates
and heights for all towers exceeding 199 feet at ground level for
ODOT-OA and FAA review prior to construction, and the
nonpenetration of any FAA Part 77 surfaces.

(63) All applicable structures, including construction equipment,
must be lit in accordance with FAA circular 70/7460-1 K
Change 2, Obstruction Marking and Lighting; or as otherwise
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prescribed by the FAA. This includes all cranes and
construction equipment. During construcEion, Applicant shall
ensure that all structures that reach 200 feet in height, at
ground level, are temporarily marked and lit until permanent
lighting is installed.

(64) Applicant must provide the flight service stations within
proximity with NOTAM. T'hese notices must include the
latitude and longitude coordinates for all structures, including
cranes and construction equipment, that exceed 200 feet in
IZeight at ground level.

(65) Applicant must file all 7460-2 forms with the FAA at least 42
days prior to construction and with Staff for confirmation of
compliance with this condition,

(66) Within 30 days of construction completion, Applicant must file
the as-built transmission structure coordinates and heights
(above ground level) with the ODOT-OA and the FAA.

(67) Appiicant must submit to Staff, for review and confirmation
that it complies 'with this condition, a medical needs service
plan for construction, testing, and operation of this facility, in
coordination with the local emergency medical helicopter,
CareFlight. This plan must incorporate measures that assure
immediate shut downs of any portion of the facility necessary
to allow direct routes for emergency medical helicopter
services within the vicinity of the facility.

(68) Applicant shall not construct Turbines 79 and 95 in accordance
with Section Vl(F)(2)(a) of this Opinion, Order, and Certificate.

(69) Champaign shall not locate surveillance cameras on or around
the turbines for any reason other than operational needs.
Should a justifiable operational need arise, Applicant must
notify Staff prior to such installation and take measures to
ensure no invasion of the privacy of neighboring properties.

(70) Applicant must provide all local fire and emergency service
personnel with turbine layout maps, tower diagrams,
schematics, turbine safety manuals, and an emergency 24-hour
toll-free telephone number for Champaign.
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(71) Applicant must placard each turbine tower with a 24-hour
emergency telephone number for Champaign.

(72) Applicant shall be prohibited from locating a proposed turbine
where: (1) the distance from the turbine to either of two towers
owned by the Champaign Telephone Company located at
10955 Knoxville Road, Mechanicsburg, Ohio 43044 (LAT: 40-0-
30.16 N; LONG: 83-35-14.39 W) and at 2733 Mutual Union
Road, Cable, Ohio 43009 (LAT: 40-9-26.0 N; LONG: 83-37-52.0
W) is less than the total. height of the turbine above ground
level or (2) the turbine would be in the direct line of sight
between the two towers.
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Finally, the Commission notes that The Supreme Court of Ohio has recognized that
tl-Ee statutes governing these cases vest the Board with the authority to issue certificates
upon such conditions as the Board considers appropriate; thus ackn.owledging,that the
construction of these projects necessitates a dynamic process that does not end with the
issuance of a certificate. The Court has concluded that the Board has the authority to allow
Staff to monitor compliance with the conditions the Board has set. In re Application of
Buckeye Wind, L.L.C. for a Certificate to Construct Wind-Powered Electric Generation Facilities in
Champaign County, Ohio, 131 Ohio St.3d 449, 2012-Ohio-878, 966 N.E.2d 869, q[ 16-17, 30.
Such monitoring includes the convening of preconstruction conferences and the
submission of follow-up studies and plans by the applicant. As recognized by the Court in
Buckeye Wind, if an applicant proposes to change any of the conditions approved in the
certificate, the applicant is required to file an amendment. As discussed above in Section
III, the Board would be required to hold a hearing in accordance with Section 4906:07,
Revised Code, in the same manner as on an application, where an amendment application
involves any material increase in any environmental impact or substantial change in the
location of all or a portion of the facility. Particularly in light of these procedural
safeguards, the Board reiterates its conclusion that the criteria established in accordance
with Chapter 4906, Revised Code, are satisfied.

m^I31I^tGS ,^1?` : A(."."AND CONCLUSIONS OF LAW:

(1) Champaign is a corporation and a person under Section
4906.01(A), Revised Code.

(2) `[:he proposed wind-powered electric generation facility is a
major utility facility under Section 4906.01(B)(1), Revised Code.

(3) On January 6, 2012, Champaign filed notice of the present case
and notice that a public informational meeting would be held
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on January 24, 2012, at Triad High School, 8099 Brush Lake
Road, North Lewisburg, Ohio 43060.

(4) On May 15, 2012, Champaign filed its application for a
certificate to site a wind-powered electric generation facility in
Champaign County, Ohio.

(5) On July 13, 2012, the Board notified Champaign that its
application had been found to be complete pursuant to Rule
4906-1, et seq., O.A.C.

(6) On July 20, 2012, Champaign filed a certificate of service of its
accepted and complete application, in accordance with Rule
4906-5-06, O.A.C.

(7) By entry issued August 2, 2012, the ALJ granted Champaign's
request for waiver of: the one-year notice period required by
Section 4906.06(A)(6), Revised Code; the requirement that
Applicant provide certain cross-sectional views and locations
of borings, pursuant to Rule 4906-17-05(A)(4), O.A.C.; and the
requirement that Applicant submit a map of the proposed
electric power generating site showing the grade elevations
where modified during construction pursuant to Rule 4906-17-
05(B)(2)(h), O.A.C.

(8) On October 10, 2012, Staff filed its report of investigation of the
proposed facility.

(9) The ALJ granted motions to intervene filed by LTNTJ, the Farm
Federation, the County/Townships, Urbana, and Pioneer.

(10) A local public hearing was held on October 25, 2012, at Triad
High School, North Lewisburg, Ohio.

(11) Champaign filed its proofs of publication of the hearing notice
on September 13, 2012, and November 6, 2012.

(12) On November 8, 2012, the adjudicatory hearing commenced
and it concluded on November 28, 2012. Rebuttal testimony
was taken on December 6, 2012.

(13) The ALJs' rulings shall be affirmed, in part, and denied, in part,
as set forth in Section V of this Opinion, Order, and Certificate.
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(14) Adequate data on the proposed facility has been provided to
make the applicable determinations required by Chapter 4906,
Revised Code, and the record evidence in this matter provides
sufficient factual data to enable the Board to make an informed
decision.

(15) Champaign's application filed on May 15, 2012, complies with
the requirements of Chapter 4906-13, O.A.C.

(16) The record establishes that the basis of need, under Section
4906.10(A)(1), Revised Code, is not applicable.

(17) The record establishes that the nature of the probable
environmental impact of the facility has been determined and it
complies with the requirements in Section 4906.10(A)(2),
Revised Code, subject to the conditions set forth in this
Opinion, Order, and Certificate.

(18) The record establishes that the proposed faciiity represents the
minimum adverse environmental impact, considering the state
of available technology and the nature and economics of the
various alternatives, and other pertinent considerations under
Section 4906.10(A)(3), Revised Code, subject to the conditions
set forth in this Opinion, Order, and Certificate.

(19) The record establishes that the facility is consistent with
regional plans for expansion of the electric power grid and will
seive the interests of electrical system economy and reliability,
under Section 4906.10(A)(4), Revised Code, subject to the
conditions set forth in this Opinion, Order, and Certificate.

(20) The record establishes, as required by Section 4906.7.0(A)(5),
Revised Code, that the facility will comply with Chapters 3704,
3734, and 6111, Revised Code, and Sections 1501.33 and
1501.34, Revised Code, and all rules and standards adopted
pursuant thereto and under Section 4561.32, Revised Code.

(21) The record establishes that the facility will serve the public
interest, convenience, and necessity, as required under Section
4906.10(A)(6), Revised Code, subject to the conditions set forth
in this Opinion, Order, and Certificate.
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(22) The record establishes that the facality will not adversely

impact the viability of any land in an existing agricultural
district, under Section 4906.10(A)(7), Revised Code.

(23) Based on the record, the Board shall issue a Certificate of
Environmental Compatibility for the construction, operation,
and maintenance of the proposed wind-powered electric
generation facility in Chaxnpaign County, Ohio, subject to the
conditions set forth in this Opinion, Order, and Certificate.

ORDER:

It is, therefore,
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ORDERED, That UNU's, Urbana's, and the County/Townships' requests to reverse
the rulings of the ALJs are denied, in part, and granted, in part, as set forth in Section V of
this Opinion, Order, and Certificate. It is, further,

ORDERED, That UNjJ's motion to reopen the hearing record is denied, as set forth
in Section V of this Opinion, Order, and Certificate. It is, further,

ORDERED, That the motion for protective order filed by Gamesa be granted. It is,
further,

ORDERED, That the Board's docketing division maintain, under seal, the redacted
copy of the Gamesa General Characteristics Manual for the G97 turbine model, which was
filed under seal in this docket on November 13, 2012, for a period of 18 months, ending on
November 28, 2014. It is, further,

ORDERED, That Champaign's application to construct electricity generating wind
turbines and electrical substations in Champaign County, Ohio, be approved and a
certificate be issued to Champaign, subject to the conditions set forth in this Opinion,
Order, and Certificate. It is, further,

ORDERED, That the certificate contain the conditions set forth in the Conelusions
and Conditions Section of this Opinion, Order, and Certificate. It is, further,
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OEZDERED, That a copy of this Opinion, Order, and Certificate be served upon each
party of record and any other interested persons of record.

T'HE O.H'IO POWER SITING BOARD

4 /

odd . ud hler, Chairman
u lic U ilities ornznission of Ohio

Davi.d Goodman, Board Member
and Director of the Ohio
Development Services Agency

.^.^- ^ .
Theodore Wymyslo, Board Member
and Director of the
Ohio Department of Health

ak' , ^ 1"-'
James Âhringer, Board Member
and D'arector of the Ohio
Department of Natural R sources

.^

Scott Nally, Board Member
and Director of the Ohio
Environmental Protection Agency

7''!...., ^- -------.^.,,...
aAa

,
d ^^. ^<^x^zels, Board :

^
^r^i-ber Jeffrey J. Lechak, Board Member

a^^d Director of the Ohio and Public Member
Department of Agriculture

MWC/JJT/sc

Entered in the Journal

MAY 2 8 NO

Barcy F. McNeal
Secretary
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4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such application shall be filed within thirty days after the
entry of the order upon the journal of the commission. Notwithstanding the preceding paragraph,
in any uncontested proceeding or, by leave of the commission first had in any other proceeding,
any affected person, firm, or corporation may make an application for a rehearing within thirty
days after the entry of any final order upon the journal of the commission. Leave to file an
application for rehearing shall not be granted to any person, firm, or corporation who did not
enter an appearance in the proceeding unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of the
commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding. Every
applicant for rehearing or for leave to file an application for rehearing shall give due notice of the
filing of such application to all parties who have entered an appearance in the proceeding in the
manner and form prescribed by the commission. Such application shall be in writing and shall set
forth specifically the ground or grounds on which the applicant considers the order to be
unreasonable or unlawful. No party shall in any court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the application. Where such application for rehearing
has been filed before the effective date of the order as to which a rehearing is sought, the
effective date of such order, unless otherwise ordered by the commission, shall be postponed or
stayed pending disposition of the matter by the commission or by operation of law. In all other
cases the making of such an application shall not excuse any person from complying with the
order, or operate to stay or postpone the enforcement thereof, without a special order of the
commission. Where such application for rehearing has been filed, the commission may grant and
hold such rehearing on the matter specified in such application, if in its judgment sufficient
reason therefor is made to appear. Notice of such rehearing shall be given by regular mail to all
parties who have entered an appearance in the proceeding. If the commission does not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it is denied
by operation of law. If the commission grants such rehearing, it shall specify in the notice of
such granting the purpose for which it is granted. The commission shall also specify the scope of
the additional evidence, if any, that will be taken, but it shall not upon such rehearing take any
evidence that, with reasonable diligence, could have been offered upon the original hearing. If,
after such rehearing, the commission is of the opinion that the original order or any part thereof
is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or
modify the same; otherwise such order shall be affirmed. An order made after such rehearing,
abrogating or modifying the original order, shall have the same effect as an original order, but
shall not affect any right or the enforcement of any right arising from or by virtue of the original
order prior to the receipt of notice by the affected party of the filing of the application for
rehearing. No cause of action arising out of any order of the commission, other than in support of
the order, shall accrue in any court to any person, firm, or corporation unless such person, firm,
or corporation has made a proper application to the commission for a rehearing.
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4906.01 Power siting definitions.

As used in Chapter 4906. of the Revised Code:

(A) "Person" means an individual, corporation, business trust, association, estate, trust, or
partnership or any officer, board, commission, department, division, or bureau of the state or a
political subdivision of the state, or any other entity.

(B)

(1) "Major utility facility" means:

(a) Electric generating plant and associated facilities designed for, or capable of, operation at a
capacity of fifty megawatts or more;

(b) An electric transmission line and associated facilities of a design capacity of one hundred
twenty-five kilovolts or more;

(c) A gas pipeline that is greater than five hundred feet in length, and its associated facilities, is
more than nine inches in outside diameter and is designed for transporting gas at a maximum
allowable operating pressure in excess of one hundred twenty-five pounds per square inch.

(2) "Major utility facility" does not include any of the following:

(a) Gas transmission lines over which an agency of the United States has exclusive jurisdiction ;

(b) Any solid waste facilities as defined in section 6123.01 of the Revised Code ;

(c) Electric distributing lines and associated facilities as defined by the power siting board;

(d) Any manufacturing facility that creates byproducts that may be used in the generation of
electricity as defined by the power siting board;

(e) Gathering lines, gas gathering pipelines, and processing plant gas stub pipelines as those
terms are defined in section 4905.90 of the Revised Code and associated facilities;

(f) Any gas processing plant as defined in section 4905.90 of the Revised Code;

(g) Natural gas liquids finished product pipelines;

(h) Pipelines from a gas processing plant as defined in section 4905.90 of the Revised Code to a
natural gas liquids fractionation plant, including a raw natural gas liquids pipeline, or to an
interstate or intrastate gas pipeline;

(i) Any natural gas liquids fractionation plant;
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(j) A production operation as defined in section 1509.01 of the Revised Code, including all
pipelines upstream of any gathering lines;

(k) Any compressor stations used by the following:

(i) A gathering line, a gas gathering pipeline, a processing plant gas stub pipeline, or a gas
processing plant as those terms are defined in section 4905.90 of the Revised Code;

(ii) A natural gas liquids finished product pipeline, a natural gas liquids fractionation plant, or
any pipeline upstream of a natural gas liquids fractionation plant; or

(iii) A production operation as defined in section 1509.01 of the Revised Code.

(C) "Commence to construct" means any clearing of land, excavation, or other action that would
adversely affect the natural environment of the site or route of a major utility facility, but does
not include surveying changes needed for temporary use of sites or routes for nonutility
purposes, or uses in securing geological data, including necessary borings to ascertain foundation
conditions.

(D) "Certificate" means a certificate of environmental compatibility and public need issued by
the power siting board under section 4906.10 of the Revised Code or a construction certificate
issued by the board under rules adopted under division (E) or (F) of section 4906.03 of the
Revised Code.

(E) "Gas" means natural gas, flammable gas, or gas that is toxic or corrosive.

(F) "Natural gas liquids finished product pipeline" means a pipeline that carries finished product
natural gas liquids to the inlet of an interstate or intrastate finished product natural gas liquid
transmission pipeline, rail loading facility, or other petrochemical or refinery facility.

(G) "Natural gas liquids fractionation plant" means a facility that takes a feed of raw natural gas
liquids and produces finished product natural gas liquids.

(H) "Raw natural gas" means hydrocarbons that are produced in a gaseous state from gas wells
and that generally include methane, ethane, propane, butanes, pentanes, hexanes, heptanes,
octanes, nonanes, and decanes, plus other naturally occurring impurities like water, carbon
dioxide, hydrogen sulfide, nitrogen, oxygen, and helium.

(I) "Raw natural gas liquids" means naturally occurring hydrocarbons contained in raw natural
gas that are extracted in a gas processing plant and liquefied and generally include mixtures of
ethane, propane, butanes, and natural gasoline.

(J) "Finished product natural gas liquids" means an individual finished product produced by a
natural gas liquids fractionation plant as a liquid that meets the specifications for commercial
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products as defined by the gas processors association. Those products include ethane, propane,
iso-butane, normal butane, and natural gasoline.

4906.03 Powers and duties of power siting board.

The power siting board shall:

(A) Require such information from persons subject to its jurisdiction as it considers necessary to
assist in the conduct of hearings and any investigations or studies it may undertake;

(B) Conduct any studies or investigations that it considers necessary or appropriate to carry out
its responsibilities under this chapter;

(C) Adopt rules establishing criteria for evaluating the effects on environmental values of
proposed and alternative sites, and projected needs for electric power, and such other rules as are
necessary and convenient to implement this chapter, including rules governing application fees,
supplemental application fees, and other reasonable fees to be paid by persons subject to the
board's jurisdiction. The board shall make an annual accounting of its collection and use of these
fees and shall issue an annual report of its accounting, in the form and manner prescribed by its
rules, not later than the last day of June of the year following the calendar year to which the
report applies.

(D) Approve , disapprove, or modify and approve applications for certificates;

(E) Notwithstanding sections 4906.06 to 4906.14 of the Revised Code, the board may adopt rules
to provide for an accelerated review of an application for a construction certificate for
construction of a major utility facility related to a coal research and development project as
defined in section 1555.01 of the Revised Code, or to a coal development project as defined in
section 1551.30 of the Revised Code, submitted to the Ohio coal development office for review
under division (B)(7) of section 1551.33 of the Revised Code. Applications for construction
certificates for construction of major utility facilities for Ohio coal research and development
shall be filed with the board on the same day as the proposed facility or project is submitted to
the Ohio coal development office for review.

The board shall render a decision on an application for a construction certificate within ninety
days after receipt of the application and all of the data and information it may require from the
applicant. In rendering a decision on an application for a construction certificate, the board shall
only consider the criteria and make the findings and determinations set forth in divisions (A)(2),
(3), (5), and (7) and division (B) of section 4906.10 of the Revised Code.

(F) Notwithstanding sections 4906.06 to 4906.14 of the Revised Code, the board shall adopt
rules to provide for an accelerated review of an application for a construction certificate for any
of the following:

(1) An electric transmission line that is:
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(a) Not more than two miles in length;

(b) Primarily needed to attract or meet the requirements of a specific customer or specific
customers;

(c) Necessary to maintain reliable electric service as a result of the retirement or shutdown of an
electric generating facility located within the state; or

(d) A rebuilding of an existing transmission line.

(2) An electric generating facility that uses waste heat or natural gas and is primarily within the
current boundary of an existing industrial or electric generating facility;

(3) A gas pipeline that is not more than five miles in length or is primarily needed to meet the
requirements of a specific customer or specific customers.

The board shall adopt rules that provide for the automatic certification to any entity described in
this division when an application by any such entity is not suspended by the board, an
administrative law judge, or the chairperson or executive director of the board for good cause
shown, within ninety days of submission of the application. If an application is suspended, the
board shall approve, disapprove, or modify and approve the application not later than ninety days
after the date of the suspension.

4906.07 Public hearing on application.

(A) Upon the receipt of an application complying with section 4906.06 of the Revised Code, the
power siting board shall promptly fix a date for a public hearing thereon, not less than sixty nor
more than ninety days after such receipt, and shall conclude the proceeding as expeditiously as
practicable.

(B) On an application for an amendment of a certificate, the board shall hold a hearing in the
same manner as a hearing is held on an application for a certificate if the proposed change in the
facility would result in any material increase in any environmental impact of the facility or a
substantial change in the location of all or a portion of such facility other than as provided in the
alternates set forth in the application.

(C) The chairperson of the power siting board shall cause each application filed with the board to
be investigated and shall, not less than fifteen days prior to the date any application is set for
hearing submit a written report to the board and to the applicant. A copy of such report shall be
made available to any person upon request. Such report shall set forth the nature of the
investigation, and shall contain recommended findings with regard to division (A) of
section 4906.10 of the Revised Code and shall become part of the record and served upon all
parties to the proceeding.
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4906.12 Procedures of public utilities commission to be followed.

Sections 4903.02 to 4903.16 and 4903.20 to 4903.23 of the Revised Code shall apply to any
proceeding or order of the power siting board under Chapter 4906. of the Revised Code, in the
same manner as if the board were the public utilities commission under such sections.

4906-5-10 Amendments of accepted, complete certificate applications and of
certificates.

(A) The applicant shall submit to the board any applications for amendment to a pending
accepted, complete application in accordance with rule 4906-5-03 of the Administrative Code.

(1) Each application for amendment shall specifically identify the portion of the pending
accepted, complete application which has been amended.

(2) The applicant shall serve a copy of the application for amendment upon all persons
previously entitled to receive a copy of the application, and shall supply the board with proof of
such service, pursuant to rules 4906-5-06 and 4906-5-07 of the Administrative Code.

(3) The applicant shall place a copy of such application for amendment or notice of its
availability in all libraries consistent with of rule 4906-5-06 of the Administrative Code, and
shall supply the board with proof of such action.

(4) Upon review, the board or the administrative law judge may require such additional action as
is determined necessary to inform the general public of the proposed amendment, including, but
not limited to:

(a) Ordering the applicant to issue public notice pursuant to rule 4906-5-08 of the Administrative
Code.

(b) Postponing public hearings on the pending, accepted, complete application and/or application
for amendment up to ninety days after receipt of said application for amendment.

(5) The board staff shall review the application for amendment pursuant to paragraph (D) of
rule 4906-5-05 of the Administrative Code.

(6) Unless otherwise ordered by the board or administrative law judge, modifications to a
proposed route that are introduced into the record by the applicant during review of the accepted,
complete application and during the hearing process shall not be considered amendments if such
modifications are within the two thousand foot study corridor and do not impact additional
landowners by requiring easements for construction, operation, or maintenance or create further
impacts within the planned right-of-way of the proposed facility.

Unless otherwise ordered by the board or administrative law judge, modifications to the footprint
of an electric power generating facility that are introduced into the record by the applicant during
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review of the accepted, complete application and during the hearing process shall not be
considered amendments if such modifications do not create further impacts for each property
owner or within the planned site, or within the right-of-way of the proposed facility.

(B) Applications for amendments to certificates shall be submitted in the same manner as if they
were applications for a certificate, unless such amendment falls under a letter of notification or
construction notice pursuant to the appendices to rule 4906-1-01 of the Administrative Code.

(1) The board staff shall review applications for amendments to certificates pursuant to
rule 4906-5-05 of the Administrative Code and make appropriate recommendations to the board
and the administrative law judge.

(a) If the board, its executive director, or the administrative law judge determines that the
proposed change in the certified facility would result in any significant adverse environmental
impact of the certified facility or a substantial change in the location of all or a portion of such
certified facility other than as provided in the alternates set forth in the application, then a
hearing shall be held in the same manner as a hearing is held on a certificate application.

(b) If the board, its executive director, or the administrative law judge determines that a hearing
is not required, as defined in paragraph (B)(1)(a) of this rule, the applicant shall be directed to
take such steps as are necessary to notify all parties of that determination.

(2) The applicant shall:

(a) Serve a copy of the application for amendment to a certificate upon:

(i) The persons entitled to service pursuant to rule 4906-5-06 of the Administrative Code.

(ii) All parties to the original certificate application proceedings.

(b) File with the board proof of service and, if required, proof of notice pursuant to rules 4906-5-
06 to 4906-5-08 of the Administrative Code.

(C) Unless otherwise ordered by the board, its executive director, or administrative law judge,
the filing, notifications, informational requirements and processing timelines for a letter of
notification or construction notice application for an amendment to a certificate issued for a
transmission facility shall be determined by referring to the appropriate appendix to rule 4906-1-
01 of the Administrative Code. Such application shall use the letter of notification or
construction notice docketing code. In such application, the applicant shall reference the case
docket in which the certificate was granted.
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