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THIS CASE IS OF PUBLIC OR GREAT GENERAL INTEREST

Like innumerable lawsuits percolating through the courts in eastern Ohio, this matter
involves a dispute between a surface owner (the Appellees, hereafter, the "Tribetts") and a prior
owner of the property who reserved the oil and gas mineral rights (the Appellants, hereafter, the
"Shepherds").! At the core of the litigation is a seemingly innocuous question: Who owns the oil
and gas mineral rights? These mineral rights are literally worth thousands of dollaré per acre—but
this question does not have a straightforward answer.

In 1989, the General Assembly sought to help answer this question through the enactment
of R.C. 5301.56, Ohio's Dormant Mineral Act (the "DMA"). Although designed to provide a
surface owner with the opportunity to acquire title to previously-severed mineral rights that
remained "dormant" for an unidentified 20-year time period, the 1989 version of the DMA proved
to be inhérently flawed, impractical and unworkable. As a result, the DMA was substantially
rewritten in 2006 to require a surface owner to follow a multi-step procedure, replete with
fundamental due process protections, to regain ownership of previously severed mineral interests.

There are at least four other DMA-related cases pending before this Court involving the
DMA. See Chesapeake Exploration, LLC v. Buell, 138 Ohio St. 3d. 1446, 2014-Ohio-1182, 5
N.E.3d 665; Corban v. Chesapeake Exploration, LLC, 139 Ohio St. 3d 1482; 2014-Ohio-3195; 12
N.E.3d 1228; Dodd v. Croskey, 138 Ohio St. 3d. 1432, 2014-Ohio-889, 4 N.E.3d 1050; Walker v.

Shondrick-Nau, 140 Ohio St. 3d 1414; 2014-Ohio-3785; 15 N.E.3d 883. Although three of these

! The Shepherd Appellants are Barbara Shepherd, Marion L. Shepherd, David Shepherd, Scott
Whitacre, Susan L. Spencer, Steve Whitacre, Samuel J. Whitacre, Ralph E. Earliwine, James K.
Earliwine, Rhonda K. (Earliwine) Donley Williams, Mary E. Taylor, Cathy Jo Yontz, Carol W.
Talley, Karen Stubbs, Joseph B. Skelly, David Huisman (individually), David Huisman (as
personal representative of Debbie K. Allen, deceased), Mark Phillips, Brian Phillips, Liana L.
Phillips Yoder, Sallie S. Shepherd, John Mauersberger, George Mauersberger, Gwen C. Lewis,
Wayne L. Shepherd, Brent M. Moser, Barrett D. Moser, and Kaye Anderson Hall (collectively, the
"Shepherds").

? For the Court's convenience, a copy of the 1989 version of the DMA is attached as Exhibit 5.
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cases involve propositions of law directly applicable to this case, see Corban, Dodd, and Walker,
there are at least two propositions of law in this appeal that are issues of first impression before
this Court. In addition to presenting this Court with novel DMA-related issues, this case (like
Walker) presents the Court with the opportunity, in a single case, to provide clarity in an area of
the law that is paralyzing oil and gas development throughout eastern Ohio. In fact, this appeal
involves nearly all of the most-litigated DMA-related issues. Accepting this jurisdictional appeal
would give the Court the opportunity to resolve a series of legal issues of the utmost importance to
the general public and State of Ohio (property owners and businesses alike), while encouraging
and facilitating shale development throughout eastern Ohio.

STATEMENT OF THE CASE AND FACTS

The facts of this case are not in dispute and, in fact, have been stipulated to by the
Shepherds (the mineral rights owners) and the Tribetts (the former surface owners). For the
convenience of this Court, a brief recitation of the pertinent facts is set forth below.

A. The Mineral Rights.

The property at issue in this proceeding involves severed oil and gas mineral rights
underlying approximately 61.573 acres of real estate located in Union Township, Belmont County,
Ohio (the 61-Acre Property). Tribett v. Shepherd, Tth Dist. Belmont No° 13 BE 22, 2014-Ohio-
4320, 99 8-9.> In April 1959, J oseph, John, and Keith Shepherd—the predecessors-in-interest to
the Shepherds—inherited approximately 207.82 acres of land. The 61-Acre Property was part of
this 207.82-acre tract. Subsequently, Joseph, John, and Keith Shepherd sold the surface rights to
the 61-Acre Property to the Seaway Coal Company ("Seaway") in a warranty deed dated October

11, 1962. This deed was recorded in the Belmont County Recorder's Office (the "1962 Deed"),

3 The 61-Acre Property originally was part of the 137-acre tract once owned by the Shepherds'
predecessors-in-interest, Joseph, John, and Keith Shepherd. Tribett, 2014-Ohio-4320, at q 3.
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and reserved to Joseph, John, and Keith Shepherd, and "their heirs and assigns, all oil and gas
lying under and within" the property. (Emphasis added.) Tribett, 2014-Ohio-4320, at 9 3 (quoting
1962 Deed).

The 1962 Deed is at the heart of this proceeding, as it involved the severance of the
mineral rights underlying the 61-Acre Property. There is no dispute that Joseph, John, and Keith
Shepherd reserved the mineral rights in the 1962 Deed. The Shepherds represent the lineal
descendants of the three original mineral rights owners.Each specifically derives his or her interest
in the mineral rights from the original three mineral interest holders.

B. The Surface of the 137 Acres Subject to the Severance Deed (Including the 61-

Acre Property) Was Sold in 1986 and 1992, and Both Conveyances Specifically
Referenced the Qil and Gas Mineral Reservation.

In February 1986, Seaway sold the surface to the original 137-acre property to Shell
Mining Company by General Warranty Deed (the "1986 Shell Mining Deed"). Tribett, 2014-
Ohio-4320, at J4. Importantly, the 1986 Shell Mining Deed specifically referenced the oil and
gas mineral reservation in the 1962 Deed, stating that the transfer was:

SUBJECT to the following exceptions and reservations as contained in that certain
deed from Jos[eph] H. Shepherd, married, John J. Shepherd, married, and Keith
Shepherd, married, Grantors, to Seaway Coal Company, Grantee, dated October
11, 1962, recorded in Volume 463, Page 692 of the Deed Records of Belmont
County, Ohio.
See id. The 1986 Shell Mining Deed then went on to recite, word-for-word, the oil and gas
mineral reservation that appears in the 1962 Deed. See id.

About six years later, in November 1992, the Shell Mining Company sold the surface to
the 137-acre property to R&F Coal Company by Limited Warranty Deed (the "1992 R&F Coal
Deed"). Id at 5. Again, the 1992 R&F Coal Deed specifically referenced the oil and gas

mineral reservation in the 1962 Deed, stating that the transfer was:
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SUBJECT to the following exceptions and reservations as contained in that certain
deed from Jos[eph] H. Shepherd, married, John J. Shepherd, married, and Keith
Shepherd, married, Grantors, to Seaway Coal Company, Grantee, dated October
11, 1962, recorded in Volume 463, Page 692 of the Deed Records of Belmont
County, Ohio.
See id. Like the 1986 Shell Mining Deed, the 1992 R&F Coal Deed went on to restate, word-for-
word, the oil and gas mineral reservation that appears in the 1962 Deed. See id.

The R&F Coal Company then sold the surface to the original 137-acre property to
approximately 12 different surface owners, including the Tribetts. See id On September 29,
2011, more than 15 years after purchasing the 61-Acre Property, the Tribetts published a notice of
abandonment in the Times Leader in Belmont County, claiming that under the DMA, the oil and
gas mineral interests underlying their property had been abandoned. See id at 16. Before
publishing, the Tribetts did not attempt to serve notice by certified mail, return receipt requested,
to each holder of the mineral rights underlying the 61-Acre Property, as required under R.C.
5301.56(EX(1). See id. (noting "the Tribetts . . . did not attempt service"). In fact, none of the
heirs of Joseph, John, or Keith Shepherd (including the three Defendants named in the Complaint)
were served with certified mail notice.

On October 28, 2011, Barbara, Joseph, and David Shepherd recorded an Affidavit of
Claim to Preserve Mineral Interest (the "Preservation Affidavit"), Id at §6. The Preservation
Affidavit was timely filed in accordance with R.C. 5301.56(H)(1), approximately 30 days after the
publication of the Notice of Abandonment in the Times Leader. The Preservation Affidavit
specifically stated that the Barbara, Joseph, and David Shepherd sought to preserve their
ownership of the mineral rights. 7d.

On April 16, 2012, the Tribetts filed a Complaint to Quiet Title and for Declaratory

Judgment. /d. The Tribetts and the Shepherds subsequently filed separate Motions for Summary

Judgment. Id. at §7. On July 22, 2013, the Belmont County Court of Common Pleas issued a
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decision granting summary judgment in favor of the Tribetts (in part), and denying the Shepherds'
Motion for Summary Judgment. Id. atq11.

The Shepherds timely appealed to the Seventh District Court of Appeals (the "Seventh
District"). On September 29, 2014, the Seventh District affirmed the trial court's decision and:
(1) held that "in order for the mineral interest to be the 'subject of the title transactions" for
purposes of R.C. 5301.56(B)(3)(a), the grantor must actually convey or retain that interest, id. at
99 26-27; (ii) held that the 1989 version of the DMA controls over the 2006 version of the DMA,
id. at §47; and (iii) declined to address whether applying the 1989 version of the DMA in a
lawsuit filed after 2006 violates the Ohio Constitution, see id, at Y 56-57 (discussing the "federal
constitution" but not the Ohio Constitution). It is from this decision that this appeal arises.*

Importantly, the Tribetts no longer own the surface of the 61-Acre Property at issue in this
lawsuit. Indeed, during the pendency of the appeal before the Seventh District Court of Appeals,
the Tribetts sold the surface of the property to Robert A. Shugert by General Warranty Deed dated
March 19, 2014 and recorded in Volume 466, Page 703 of the Belmont County Recorder's Office.
In the deed, the Tribetts purported to reserve to themselves "any and all oil and gas contained in
and underlying this property.” The current surface owner of the 61-Acre Property is not a party to

this lawsuit.

* The Seventh District's Opinion and Judgment Entry (7th Dist. No. 13 BE 22) are attached as
Exhibits 1 and 2. The Belmont County Court of Common Pleas' Order and Final Judgment Entry
(Belmont C.P. No. 12-CV-180) are attached as Exhibits 3 and 4.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: The 2006 version of the DMA is the only version of the
DMA to be applied after June 30, 2006 (the effective date of said statute)
because the 1989 version of the DMA was not self-executing,

and

Proposition of Law No. II: To establish a mineral interest as "deemed abandoned"
under the 1989 version of the DMA, the surface owner must have taken some action
to establish abandonment prior to June 30, 2006. In all cases where a surface owner
failed to take such action, only the 2006 version of the DMA can be used to obtain
relief.

and

Proposition of Law No. III: Interpreting the 1989 version of the DMA as "self-
executing'' violates the Ohio Constitution.

Propositions of Law I, II and III are interrelated and must be considered together. As
shown below, the Seventh District erred in applying the‘ superseded, 1989 version of the DMA. It
should have applied the 2006 version of the DMA.

A. The 2006 Version of the DMA Is the Only Version of the DMA to be Applied
After June 30, 20006, the Effective Date of Said Statute.

The 1989 DMA is ambiguous with respect to whether or not it was intended to be "self-
executing," and as a result, this Court must look beyond the text in order to ascertain the General
Assembly's intent. See, e.g., R.C. 1.49. When the Court examines the text and the "other
matters” to be considered in the interpretation of ambiguous statutes, it is clear that the General
Assembly did not intend the 1989 version of the DMA to be self-executing.

First and foremost, the Seventh District's decision violates the very purpose of the DMA
as expressly stated in R.C. 5301.55—namely, to: (i) simplify real property transactions; (ii)
facilitate real property transactions; and (iii) allow persons to rely on record chain of title. The
"self-executing” theory of divestiture directly impedes these clear statutory objectives
by undercutting the public's ability to rely on the record chain of title, and by complicating rather

than simplifying transactions involving the oil and gas mineral rights. In fact, under this
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interpretation, no one could actually ascertain from the record chain of title whether the surface
owner regained the ownership of previously severed mineral rights. Likewise, the unique facts of
this case do nothing to simplify the record chain of title. Regardless of the decision in this appeal,
the result will be a division of the mineral estate from the surface estate because the Tribetts
conveyed the surface estate of the 61-Acre Property to Robert A. Shugert in March 2014.°
Specifically: (i) if the Shepherds prevail, they retain the mineral estate and Mr. Shugert
continues to own the surface estate; and (ii) if the Tribetts prevail, they acquire the mineral
estate and Mr. Shugert continues to own the surface estate. In other words, no possible outcome
unifies title to the mineral estate and the surface estate in the same person—the estates will be
owned separately either way.

Second, under the "self-executing" theory of abandonmént, numerous active oil and gas
leases with severed mineral rights owners across the state (as well as the extraction operations
conducted under those leases) would be vulnerable to challenges brought under the 1989 version
of the DMA. If allowed to proceed, surface owners in such lawsuits could continue to assert that
at some unknown date in the past, the severed mineral interests merged with the surface estate.
An energy company embarking on a complex and expensive development operation could never
definitively ascertain whether it entered into an oil and gas lease with the actual holder of the
mineral interest. This constant, unending threat would place (and has placed) a permanent cloud
over the productive development of properly-recorded severed mineral interests. This is not the
outcome desired by the General Assembly.

Third, the legislative history surrounding the 1989 version of the DMA (although sparse)

also supports Appellant's interpretation. As an initial matter, neither the text of the 1989 version

> See General Warranty Deed dated March 19, 2014 and recorded in Volume 466, Page 703 of the
Belmont County Recorder's Office, in which the Tribetts granted the surface estate to Mr. Shugert
and reserved the mineral estate to themselves.
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of the DMA (as introduced or enacted) nor the legislative service commission's analyses of the
1989 version of the DMA indicate that the 1989 version of the DMA was intended to be "self-
executing” or "automatic."® In fact, the words "self-executing” and "automatic" appear nowhere in
the legislative history, and are, in fact, legal fallacies crafted by surface owners today. Just as
importantly, Presiding Judge DeGenaro recently opined: "By virtue of the 2006 ODMA, we have
the rare benefit of the General Assembly's statement of its intent with respect to the ambiguous
language of the 1989 ODMA. That alone dictates that the 1989 version is no longer controlling;
to decide otherwise makes the enactment of the 2006 ODMA meaningless." Eisenbarth, 2014-
Ohio-3792, at 1 65 (DeGenaro, P.J., concurring in judgment only). Elaborating on this sentiment,
Judge DeGenaro's dissent in this case noted:

The timing of the enactment of both versions of the ODMA has presented

Ohio's judiciary with a rare opportunity; virtually every case involving the

statute has been filed affer the amendments to the ambiguous statute have

been enacted. Instead of engaging in the typical exercise of divining

legislative intent by reading the proverbial tea leaves, the General Assembly

has provided us with a billboard of the meaning of these terms by virtue of

sponsor testimony and Legislative Services' analysis of the 2006 ODMA, let

alone the express statutory language of R.C. 5301.56 the General Assembly

enacted. ‘
Tribett, 2014-Ohio-4320, § 129 (DeGenaro, P.J., dissenting).

Fourth, interpreting the 1989 version of the DMA as "self-executing" allows surface
owners to inequitably sit on their rights indefinitely, which runs afoul of the equitable principles
underlying the doctrine of laches. See Eisenbarth, 2014-Ohio-3792, at 490 (DeGenaro, P.J.,
concurring in judgment only) ("[TThe doctrine of laches is a fair consideration when determining

which version of the ODMA to rely upon when a surface owner's claim to the severed mineral

rights could have been, but was not, asserted before the effective date of the 2006 ODMA.").

6 See Analysis of Sub. S.B. 223 (As Reported by H. Civil & Commercial Law), 1989; Analysis of
Sub. S.B. 223 (As Reported by S. Judiciary), 1989. For the Court's convenience, copies of these
analyses are attached as Exhibits 6 and 7.
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Indeed, neither the Appellees nor their predecessor-in-interest asserted or attempted to enforce any
abandonment claim while the 1989 version of the statute was in effect—a period of more than 17
years.

Finally, the Seventh District's broad interpretation of the 1989 version of the DMA turns
on its head the longstanding principle that courts should "favor individual property rights when
interpreting forfeiture statutes." Ohio Dept. of Liquor Control v. Sons of Italy Lodge 0917, 61
Ohio St. 3d 532, 534, 605 N.E.2d 368 (1992). There is no doubt that the DMA is a forfeiture
statute. The word "forfeiture" is defined in Black's Law Dictionary 722 (9th Ed. 2009) as follows:
"1. The divestiture of property without compensation. 2. The loss of a right, privilege, or property

n7

because of a crime, breach of obligation, or neglect of duty."’ Under the "self-executing" theory

of abandonment, the 1989 version of the DMA results in both the "divestiture of property without
compensation," and the loss of a vested "right" to a private "property" interest based on the alleged
"neglect of duty" of the severed mineral owner.

As a forfeiture statute, the DMA is thus subject to this Court's holdings that:

e "Forfeitures ... are not favored in law or equity and statutory provisions therefor
must be strictly construed.” State ex rel. Lukens v. Indus. Comm. of Ohio, 143 Ohio
St. 609, 611, 56 N.E.2d 216 (1944); and

¢ "Whenever possible, such statutes must be construed to avoid a forfeiture of
property."” (Emphasis added.) State v. Lilliock, 70 Ohio St.2d 23, 26, 434 N.E.2d
723 (1982), superseded on other grounds, R.C. 2933.41(C) (statute repealed July 1,
2007).

For the foregoing reasons, the 2006 version of the DMA is the only applicable version of
the DMA in this case.

B. Interpreting the 1989 Version of the DMA as "Self-Executing” Violates the
Ohio Constitution.

7 For the Court's convenience, a copy of Black'’s Law Dictionary 722 (9th Ed. 2009) is attached as
Exhibit 8. ‘
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An interpretation of the 1989 version of the DMA as "self-executing" violates the Ohio
Constitution's prohibition on retroactive legislation in Article II, Section 28 and the due process
protections in Article I, Sections 1 and 19. While surface owners and Ohio trial courts continue
to place sole and total reliance on the United States Supreme Court's decision in Texaco v. Short,
454 U.S. 516 (1981),% the reality is that the Texaco Court did not analyze any state constitutional
claims. Instead, the United States Supreme Court upheld the constitutionality of Indiana's
dormant mineral statute under the United States Constitution, specifically, under the due process,
equal protection, and takings clauses in the Fifth and Fourteenth Amendments.” An analysis of
the Ohio Constitution confirms that, interpreting the 1989 version of the DMA to be "self-
executing" violates the Ohio Constitution.

Proposition of Law No. IV:'" A severed oil and gas mineral interest is the

"subject of"" any title transaction which specifically identifies the recorded
document creating that interest by volume and page number.

and

Proposition _of Law_No. V: Irrespective of the savings events in R.C.
5301.53(B)(3), the limitations in R.C. 5301.49 can independently bar a claim
under the DMA.

If the Court holds that the 1989 version of the DMA is not "self-executing,” then it is not
required (though it likely would still be prudent) to resolve Propositions of Law IV and V. That is

because whether a "savings event" under R.C. 5301.56(B) took place is irrelevant if the Tribetts

8 See, e. g, Tribett v. Shepherd, Belmont C.P. No. 12-CV-180 (July 22, 2013) (concluding that the
1989 version of the statute was constitutional based on the United States Supreme Court's decision
in Texaco); Taylor v. Crosby, Belmont C.P. No. 11 CV 472 (Sept. 16, 2013) (same).

? It should also be noted that the Texaco decision was rendered by a split court (a 5-4 decision)
nearly 30 years ago when the country (in particular Ohio and the greater Appalachia region) was
not in the middle of an oil and gas boom.

1% The Court need not reach Propositions of Law No. IV, V, VI, and VII unless it first rejects
Propositions of Law I, II and III, thereby concluding that applying the 1989 version of the
DMA after June 30, 2006 does not violate the Ohio Constitution.
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failed to take the requisite legal action to effectuate a transfer of the mineral interests until after the
June 30, 2006 effective date of the 2006 version of the DMA.

If the Court does reach Propositions IV and V, however, Appellant submits that they are so
inherently intertwined that they must be considered together. The lower appellate court erred in
ignoring R.C. 5301.49 and concluding that the phrase "subject of" requires an actual transfer of
the mineral rights in order to qualify as a "savings event."

One of the first steps required under either version of the DMA is that the surface owner
confirm that the severed oil and gas mineral interest is not subject to any of the defined "savings
events" during the relevant 20-year look-back period. See R.C. 5301.56(B) (eff. June 30, 2006);
R.C. 5301.56(B)(1)(c) (eff. Mar. 22, 1989). The presence of any of these "savings events" would
prevent a surface owner from claiming abandonment of the severed mineral interests under the
DMA.

The most frequently litigated savings event is found in R.C. 5301.56(B)(3)(a), and is the
same in both versions of the DMA. In short, the statutory savings event occurs when:

The "mineral interest has been the subject of ["any transaction affecting title
to any interest in land, including title by will or descent," as well as
warranty deed, quit claim deed, or mortgage] that has been filed or recorded
in the office of the county recorder of the county in which the lands are
located."”

The key to this "savings event” is that the mineral rights were the subject of a transaction
"affecting title to any interest in property." Yet, the Seventh District Court of Appeals has
mischaracterized this savings event and improperly concluded that "[i]n order for the mineral
interest to be the 'subject of the title transaction the grantor must be conveying that interest or
retaining that interest." Dodd v. Croskey, Tth Dist. Harrison No. 12 HA 6, 2013-Ohio-4257, 9 48;

see Walker v. Shondrick-Nau, 7th Dist. Noble No. 13 NO 402, 2014-Ohio-1499, 99 26-27. The

decision below should be reversed based upon: (i) the interplay of R.C. 5301.55 and R.C.
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5301.49; (ii) the legislative history of the DMA; (iii) longstanding principles of statutory
interpretation; and (iv) important public policy considerations (including those expressed in R.C.
5301.55).

Nowhere in the statute is there a requirement that the mineral estate itself actually be
transferred. Indeed, the Shepherds' interpretation is supported by the legislative history and
purpose of the DMA, principles of statutory interpretation, rules of grammar, and important
public policy considerations, including those expressed in R.C. 5301.55.

For example, R.C. 5301.55, which is part of the Ohio Marketable Title Act, states:
"Sections 5301.47 to 5301.56, inclusive of the Revised Code, shall be liberally construed to effect
the legislative purpose of simplifying and facilitating land title transactions by allowing persons to
rely on a record chain of title as described in section 5301.48 of the Revised Code, subject only to

such limitations as appear in section 5301.49 of the Revised Code." (Emphasis added.) R.C.

5301.48. This statute expressly applies to the DMA (R.C. 5301.56). It is clear that this statute
expressly applies to the DMA (R.C. 5301.56). As a result, the DMA is "subject ... to such
limitations as appear in section 5301.49 of the Revised Code."

One of the most important limitations in R.C. 5301.49(A) states that record title is subject
to "[a]ll interests and defects which are inherent in the muniments of which such chain of record
title is formed and which have existed for forty years or more." This means that a deed recorded
during the applicable look-back period which specifically references the severed oil and gas
mineral interest bars a claim under either version of the DMA. The only way to harmonize the
statutes is to adopt the Shepherds' proposition of law, thereby reaching the unavoidable conclusion

that the limitation set forth in R.C. 5301.49(A) applies to the DMA.
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Proposition of Law No. VI:'' If a Court applies the 1989 version of the DMA in
a lawsuit filed after June 30, 2006, the 20-year look-back period shall be
calculated starting on the date a complaint is filed which first raises a claim
under the 1989 version of the DMA.

If the Court concludes that the 1989 version of the DMA is self-executing, it must
determine which 20-year look-back period applies.'* Unlike the 2006 version of the DMA,
which specifies that the 20-year time period begins on the "date on which notice is served or
published," the 1989 version did not specify the starting point for the 20-year look-back
period. Although the 1989 version of the DMA defines the look-back period as the "preceding
twenty years," it failed to indicate what event triggered the 20-year look-back period.

The patent ambiguity with respect to the 20-year look-back under the 1989 version of the
DMA has resulted in three different and competing answers emerging to the "preceding what"
question. In fact, each answer was contemplated in a 2006 OSBA report: "the original statute [the
1989 version of the DMA] provided for the lapse to occur if no specified activities took place
within 'the preceding twenty years.' Questions arose as to whether that language meant [i] 20
years preceding enactment of the statute, [ii] 20 years preceding commencement on an action to
obtain the minerals or [iii] any 20-year period in the chain of title
[i.e., the 'rolling' look-back]." See OSBA, Report of the Natural Resources Committee,
https://www.ohiobar.org/News AndPublications/SpecialReports/Pages/StaticPage-313.aspx
(accessed Nov. 12, 2014)."

Uniquely among the three alternatives, Appellant's interpretation of the look-back period—

described in the 2006 OSBA report as the "20 years preceding commencement on an action to

1'To reiterate, the Court need not reach Propositions of Law No. IV, V, VL, and VII unless it
first rejects Propositions of Law I, II, and III, thereby concluding that applying the 1989
version of the DMA after June 30, 2006 does not violate the Ohio Constitution.

> The 1989 version of the DMA states that mineral interests shall be deemed abandoned unless
"}w]ithin the preceding twenty years, one or more of the following has occurred: . . . .").

"> A copy of the OSBA Report of the Natural Resources Committee is attached as Exhibit 9.
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obtain the minerals"—both preserves the commonsense understanding of the term "preceding”
(and the indisputably backward-looking operation that it implies), while also allowing for the
prospective application of the statute to successive 20;year periods of dormancy. Specifically, it
makes clear that the relevant twenty years are those that "precede" the commencement of a legal
action by the surface owner, while also allowing for the possibility of abandonment where a period
of nonuse of the severed mineral rights does not reach twenty years until sometime after March
22, 1989.

To be sure, Appellant's interpretation does not emerge from the unambiguous text of the
statute. But neither do the alternatives. The difference is that Appellant's construction interprets
the law in a manner that is the most consistent with the overall statutory scheme while doing the
least violence to the words that the General Assembly actually adopted. Indeed, from a purely
textual perspective, reading into the statute an implied requirement that a surface owner file a
claim under the very statute under consideration in order to avail himself of the rights created
thereunder requires the least supplementation of the ambiguous statutory text. And, in cases of
disputed claims (e.g., where, as here, the existence of a savings event is precisely the thing to be
litigated), allowing anything other than the filing of an action to effectuate the transfer
contemplated under the law would make the chain of title inherently unreliable.

Because the text of the 1989 version of the DMA clearly contemplates that the surface
owner was Vreq_uired to take formal legal action, the best reading of the law is the one that holds
that the 20-year look-back period commences on the date a surface owner filed a complaint under

the statute.

8218869v2 14



Proposition of Law No. VII:'* A claim brought under the 1989 version of the
DMA must have been filed within 21 years of March 22, 1989 (or, at the very
latest, March 22, 1992), or such claim is barred by the statute of limitations in
R.C. 2305.04.

A surface owner's cause of action under the 1989 version of the DMA accrued on March
22, 1989 (the effective date of the statute)—or, at the very latest, on March 22, 1992 (when the
three-year grace period expired). See R.C. 5301.56(B)(2) (eff. Mar. 22, 1989). But R.C. 2305.04
states: "An action to recover the title to or possession of real property shall be brought within
twenty-one years after the cause of action accrued[.]"

Here, it is undisputed that the Tribetts never possessed record title to the mineral estate
underlying the 61-Acre Property, so the Tribetts' lawsuit is undoubtedly "[a]n action to recover
the title to or possession of real property[.]" See R.C. 2305.04. Further, on March 22, 1989, 23
years before the complaint was filed, the Tribetts' predecessors-in—interest gained a statutory right
and were put on notice that a cause of action had accrued. See R.C. 5301.56(B)(1) (eff. Mar. 22,
1989). Yet, neither the Tribetts nor their predecessors-in-interest took any action until 2012, two
years after the statute of limitations expired. Because the 21-year statute of limitations expired on
March 22, 2010 (21 gfears from the effective date of the 1989 version of the DMA), and this
lawsuit was not filed until April 2012, the Tribetts' claims are time-barred under R.C. 2305.04.

CONCLUSION

For these reasons, this case implicates numerous issues of public and great general interest.
Accordingly, Appellants respectfully request that the Court accept jurisdiction in this case and

decide the important issues presented by this appeal.

4 To reiterate, the Court need not reach Propositions of Law No. IV, V, VI, and VII unless it
first rejects Propositions of Law I, II, and III, thereby concluding that applying the 1989
version of the DMA after June 30, 2006 does not violate the Ohio Constitution.
15 7o reiterate, the Court need not reach Propositions of Law No. IV, V, VI, and VII unless it
first rejects Propositions of Law I, II, and III, thereby concluding that applying the 1989
version of the DMA after June 30, 2006 does not violate the Ohio Constitution.
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VUKOQVICH, J.

{1} Defendants-appellants Barbara Shepherd, Marion Shepherd, as
| executor of the Estate of Joseph Shepherd, David Shepherd, Scott Whitacre, Susan

;Spenser Steve Whitacre, Samuel Whitacre, Ralph Earliwine, James Earliwine,

Rhonda Earliwine, Donley Williams, Mary Taylor, Cathy Jo Yontz, Carol Talley, Karen
Stubbs Pamela Skelly, David Huisman, Debbie Allen, Mark Phillips, Brian Phillips,
~=L|ana Phillips Yoder, Sallie Shepherd, John Mauersberger, George Mauersberger,
Gwen Lewis, Wayne Shepherd, Brent Moser, Barrett Moser and Kaye Anderson Hall
(collectlvely referred to as Shepherds) appeal the decision of the Belmont County
Common Pleas Court granting summary judgment in part for Vernon Tribett and
Susan Tribett (Tribetts). The Tribetts have cross appealed. They are appealing from
.,the decision of the Belmont County Common Pleas Court that granted the Shepherds

X : motion for summary judgment in part.

{12} Multiple issues are raised in the appeal and cross appeal, most of which
have recently been decided in other decisions by this court. The issues that have not
been decided are whether the 1989 version of Ohio Dormant Mineral Act (ODMA) is

barred by the statute of limitations and whether the 1989 version of the ODMA is

unconstltutlonal. We find that the 1989 version of the ODMA is not barred by the
statute of limitations and that it is constitutional. Based on those rulings, our prior
demsnons and the reasons expressed below, the judgment of the trial court is hereby
afﬂrmed
Statement of the Facts and Case
{f3} In 1959, Joseph Shepherd, John Shepherd and Keith Shepherd inherited

a tract of land in Union Township, Belmont County, Ohio. Included in this tract of land

IS the 61 acres that are at issue in this appeal. In 1962, Joseph Shepherd, John
Shepherd and Keith Shepherd sold the surface rights and coal interests they still had
in roughly 137 acres to Seaway Coal. Those individuals, however, reserved all other
mineral interests. Included in those 137 acres is the 61 acres at issue in this case.

.+ The reservation reads:




Excepting and reserving unto the said Grantors, their heirs and
assigns, all oil and gas lying under and within the premises hereby
conveyed, with the right to enter on said premises, prospect, explore and
drilt for, develop, produce, store and remove the same, with all
machinery, structures, derricks, tanks, pipe lines, equipment, fixtures,
machinery and other appliances and things necessary or convenient
therefor, and the right to use so much of the surface as may be
necessary for the purposes aforesaid. However, said Grantors agree not
to interfere with the prosecution of the mining operations of said Grantee,
in the drilling and exploring for said gas and oil.

- 1962 Deed.

| {114} In 1986, Seaway Coal sold all of the interest in the land to Shell Mining
“Company. That 1986 deed contains the reservation of mineral interests to Joseph
: Shepherd, John Shepherd, and Keith Shepherd that was contained in the 1962 deed.

' {15} In November 1992, Shelling Mining sold all interest in the land to R&F
- Coal by limited warranty deed. This 1992 deed also contains the 1962 reservation of
mineral interests. R&F Coal eventually sold the surface. In 1996 and 20086, the
~Tribetts acquired a total of 61 acres from the original 137 acres that was sold by
.' Joseph Shepherd, John Shepherd and Keith Shepherd to Seaway Coal.

' {16} On September 29, 2011, the Tribetts published a notice of abandonment
_ of mineral interest in the Times Leader, a local Belmont County newspaper. They did
not attempt service. On October 28, 2011, the Shepherds filed an affidavit to preserve
the mineral interests that they allegedly inherited from Joseph Shepherd, John
Shepherd and Keith Shepherd. On April 16, 2012, the Tribetts filed an action for Quiet
~ Title and Declaratory Judgment.

. {7} At the outset, there were some joinder issues which are not at issue in
. this appeal and thus, will not be discussed to further extent. The case then proceeded
to the merits. Each party filed their own sets of summary judgment motions and

" opposition motions.
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{78} In their motion for summary judgment, the Tribetts argued that under
both the 1989 and 2006 version of the ODMA, they were entitled to have the mineral
interests deemed abandoned. They contended that there was no savings event that
| made the mineral interests not abandoned.

{19} The Shepherds, on the other hand, argued that the mineral interests
were not abandoned. They contended that the 2006 version of the statute is

|| applicable, not the 1989 version. Along this same vein, they argued that the 1989
version constitutes an unconstitutional taking because allegedly this statute indicates
that unless a savings event occurs within the 20 year look-back period, the mineral
interest is deemed abandoned and vested in the owner of the surface. Alternatively
the Shepherds also argued that there were two savings events that occurred, the 1986
Shell Mining Deed and the 1992 R&F Coal Deed. Therefore, they also claimed that
under either statute the minerals were not abandoned. Specifically as to the 2006
?fversion of the ODMA, they claimed that the Tribetts did not comply with the notice
provisions in the statute and thus the Tribetts could not prevail under that statute.
;fThey argued that the notice provision in the 2006 version required that they, as
holders of the minerals, be served by certified mail of the attempt to have the minerals
deemed abandoned. The Tribetts did not attempt certified mail, rather they did service
through publication.

{1110} In response to this motion, the Tribetts asserted that the 1989 version of
ifthe ODMA is not unconstitutional and that it is applicable. They also argued that
neither the 1986 or 1992 deeds were savings events under the language of either
statute. They contended that the Shepherds were not holders of the mineral interest
and thus, they did not have to serve them by certified mail: they asserted publication
was sufficient.

{111} Following the arguments, the trial court granted summary judgment in
part for each party. The trial court specifically held that both versions of the ODMA
ééwere applicable. it found that the 1989 act was constitutional based on the United
States Supreme Court’s decision in Texaco inc. v. Short, 454 U.S. 516, 102 S.Ct. 781
(1982). It found that the ODMA is part of the Ohio Marketable Title Act, but requires a

i

i
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higher standard for a savings event and that neither the 1986 nor 1992 deeds were
savings events because the mineral interests were not subject of the title transaction.

{1112} That said, it found that the Tribetts did not properly invoke the 2006
| version because the Shepherds were holders and by statute they were required to be
gtven notice of the owners intent to pursue abandonment. This notice was required to
be done by certified mail. The Tribetts made no attempt at certified mail but rather
went straight to publication notice, which is an alternative if certified mail cannot be
completed Therefore, the trial court found that the Tribetts could not rely on the 2006
versmn to pursue their abandonment claim.

{13} As to the 1989 version of the ODMA., it once again discussed the 1986

and 1992 deeds. It found that under the 1989 version, the look-back period is a 20
;year fixed period. It explained that “there is a 20 year look-back period from March 22,
1989 during which the ‘Savings Event’ must have occurred plus a 3 year grace period
to March 22, 1992. Thus, it looked from March 22, 1969 to March 22, 1992 and
indicated that the only potential savings event would be the 1986 deed. However, it
indicated that that deed was not an actual savings event because of its previous
determination that the mineral interest was merely recited in the deed and was not the
;ésubject of the title transaction. Thus, the trial court concluded that the mineral
interests vested in the surface owners on March 22, 1892. The court then quieted title
in the mineral interests to the Tribetts. The grant of summary judgment in part for
each party was appealed to this court.

Shepherds First and Second Assignments of Error

{114} “The trial court erred in granting summary judgment for Plaintiffs-

Appellants.”

{115} “The trial court erred in not granting summary judgment in favor of

Defendants-Appellants.”

{116} The appellate brief combines the two arguments. The essence of the

Shepherd’s position is that there are no factual disputes and as a matter of law

summary judgment should have been granted for them, not for the Tribetts.

{17} In reviewing a summary judgment award we apply a de novo standard of

review. Cole v. Am. Industries & Resources Corp., 128 Ohio App.3d 546, 552, 715




}

!
!

5.

];N.E.Zd 1179 (7th Dist.1998). Thus, we use the same test the trial court did, Civ.R.
;56(0). That rule provides that the trial court shall render summary judgment if no
5genuine issue of material fact exists and when construing the evidence most strongly

tin favor of the nonmoving party, reasonable minds can only conclude that the moving

l

é,party is entitled to judgment as a matter of law. State ex rel. Parsons v. Fleming, 68

| Ohio St.3d 509, 511, 628 N.E.2d 1377 (1994).

P

{118} This appeal involves the Ohio Dormant Mineral Act (ODMA). This act

f::‘prowdes a mechanism for deeming mineral interests abandoned and having them

reattached to the surface. Multiple issues are raised in this appeal concerning the trial

court s application of the ODMA. Each issue will be addressed in tumn.

1. “Subject of” the Title Transaction
{119} The Shepherds argued below and argue on appeal that the 1992 R&F
deed and the 1986 Shell Mining deed is a title transaction within the meaning of the

ODMA and thus, provides that the mineral interests were not abandoned. The trial

court disagreed and indicated that although the deeds do contain the language that

specnflcally identifies the oil and gas interests previously excepted in the 1962

;;_Shepherd deed, the oil and gas exception is not the subject of the 1992 or 1986
5 ~.deeds. “The mere reference to the oil and gas exceptions simply clarify that which is

bemg transferred.” 08/05/13 J.E. Thus, the trial court found that the 1992 and 1986

N '~ deeds were not savings events.

{1120} The ODMA provides:

(B) Any mineral interest held by any person, other than the owner
of the surface of the lands subject to the interest, shall be deemed
abandoned and vested in the owner of the surface of the lands subject to
the interest if the requirements established in division (E) of this section
are satisfied and none of the following applies:

(3) Within the twenty years immediately preceding the date on
which notice is served or published under division (E) of this section, one

or more of the following has occurred:




(a) The mineral interest has been the subject of a title transaction

that has been filed or recorded in the office of the county recorder of the
' county in which the lands are located.
RC 5301.56(B)(3)(a) (current version) (this provision in 1989 version is almost
‘ identical).
{121} As aforementioned, the 1992 and 1986 deeds transferred the surface
5 and any coal interests that the prewous party had acquired. Those deeds regurgitated

the original oil and gas reservation that was in the 1962 deed which transferred 137
;?acres and coal interest in that land from Joseph Shepherd, John Shepherd and Keith
_EQShepherd to Seaway Coal. The 1962 deed specifically indicated that Joseph
Shepherd, John Shepherd and Keith Shepherd and their heirs or assigns retained the
oil and gas interests in the 137 acres.
3 {1122} As can be seen, these deeds are primarily for the conveyance of the
;:surface and any coal interests that the other party still had. As the trial court aptly
stated, the mere reference to the oil and gas exception was simply to clarify what was
-Ebeing transferred. Or in other words, the restatement of the reservation was not the
f;primary purpose of these deeds. We have previously stated a subsequent
conveyance of surface rights in which the mineral interest reservation was simply
restated is not a savings event under the ODMA. Dodd v. Croskey, 7th Dist. No.
- 12HAB, 2013-Ohio-4257, [ 48 (discretionary appeal accepted by the Ohio Supreme
E;Court on a different issue, cross-appeatl on this issue not accepted, 2013-Ohio-1730);
_:: Walker v. Shodrick-Nau, 7th Dist. No. 13N0402, 2014-Ohio-1499, ] 25-28.
Other than Riddel, there is no case law in QOhio discussing what
"subject of a title transaction” means. Furthermore, “subject of’ is not
defined in the statute. Therefore, the phrase must be given its plain,
common, ordinary meaning and is to be construed “according to the
rules of grammar and common usage.” Smith v. Landfair, 135 Ohio St.3d
89, 2012-0Ohio—-5692, 984 N.E.2d 1016, { 18. The common definition of
the word “subject” is topic of interest, primary theme or basis for action.
Webster's Il New Riverside University Dictionary 1153 (1984). Under this

definition the mineral interests are not the “subject of' the title




transaction. Here, the primary purpose of the title transaction is the sale
of surface rights. While the deed does mention the oil and gas
reservations, the deed does not transfer those rights. In order for the
mineral interest to be the “subject of’ the title transaction the grantor
must be conveying that interest or retaining that interest. Here, the
mineral interest was not being conveyed or retained by Coffelt, the party
that sold the property to appellants.

i
{1123} The Shepherds argue that our decision is incorrect. They contend that
our focus was misplaced. We focused on the “subject of” language. Instead, they
;écontend that the focus should be on the definition of title transaction, which is “any
transaction affecting title to any interest in land, including title by will or descent, title by
'ﬁtax deed, or by trustee’s, assignee'’s, guardian's, executor's, administrator's, or
jésheriff’s deed, or decrees of any court as well as warranty deed, quit claim deed, or
?émortgage.” R.C. 5301.47(F). Specifically, they would like the focus to be on “any
interest in land.” According to them, “any interest in the land” would be mineral
interests and therefore, any deed that recites the previous reservation is sufficient to
deem the interest not abandoned.

: {7124} The Shepherds are correct in their definition of a title transaction. It is
acknowledged that a title transaction affects any interest in land. However, the words
:§of the statute additionally required the mineral interest to be “‘subject of the title
f%transaction." If the words “subject of” were omitted from the statute, the Shepherds
would probably be correct that a deed reciting a prior reservation would be sufficient to
prevent abandonment. However, those words are in the statute and must be given
effect.

5 {125} The Shepherds also ask us to look at the legislative history of the ODMA.
In enacting the 2006 version, the language first introduced was not “The mineral
interest has been the subject of a title transaction.” Rather, it was the “interest has
been conveyed, leased, transferred or morigaged by an instrument filed or recorded in
‘ivthe recorder’s office of the county in which the lands are located.” They contend that

since that language was removed that means that an actual conveyance or transfer is
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not necessary. Thus, they assert that subject of title transaction is broader and

1: provides for the situation, such as the one here, where a reservation is simply restated
| in the deed.

i {126} This same argument was presented in Walker and was summarily
deemed meritless based on the Dodd decision. Walker at 11 24. While the subject of

i : title transaction is probably broader than the language in the proposed statute, the
l

phrase ‘subject of the title transaction” is still more limited than simply being part of the

| title transaction. The language of the statute, specifically “subject of,” still must be

wg:ven meaning. Other words could have been used to give the meaning that a
reCItation of a previous reservation was sufficient to be a savings event for purposes of

abandonment, however they were not.

| {127} Thus, despite their argument to the contrary, we stand by our decisions

in Dodd and Walker. The Shepherds argument about “subject of”" is meritless.

2. ODMA vs. Ohio Marketable Title Act (OMTA)

__ {1]28} The Shepherds also argued below and also on appeal that the ODMA is

;fa part of the OMTA and is the subject of the restrictions of R.C. 5301.49(A), which

states that a record marketable title is subject to “all interests and defects which are

inherent in the muniments of which such chain of record title is formed.” Thus, the
Shepherds asserted that the 1986 Shell Mining Deed and the 1992 R&F Coal Deed,
which specifically identified the severed mineral interest, complies with that restriction.
As such, it seems that they are asserting that those deeds are savings events to
abandonment.
{1129} This argument appears to be an attempt to get around the words “subject
of” that are specifically used in the ODMA. As explained above, the use of the words
“subject of" mean that the 1986 and 1992 deeds do not constitute savings events
under the ODMA.
{130} The trial court did not find any merit with the Shepherds OMTA
argument:
: The Ohio Dormant Mineral Act is part of the Ohio Marketable Title

Act. The specific language required by the Dormant Mineral Act controls

over the general language of the Marketable Title Act. The Dormant



I

1
h

Mineral Act requires a higher test for a “Savings Event” than does the
language of the Marketable Title Act. This Court does not find the mere

filing, of the 1986 Shell Mining Deed or the 1992 R&F Coal Deed within

the muniments of title, to be controlling.

108/05/13 J.E.

{131} As discussed above, the ODMA provides in layman’s terms that a

mineral is not abandoned if within 20 years a savings event occurred. One such

. savmgs event is that the mineral interest has been the subject of a title transaction that

has been filed or recorded. R.C. 5301.56(B).
{1132} The OMTA provides:

Such record marketable title shall be subject to:

(A) All interests and defects which are inherent in the muniments
of which such chain of record title is formed; provided that a general
reference in such muniments, or any of them, to easements, use
restrictions, or other interests created prior to the root of title shall not be
sufficient to preserve them, unless specific identification be made therein
of a recorded fitle transaction which creates such easement, use
restriction, or other interest; and provided that possibilities of reverter,
and rights of entry or powers of termination for breach of condition
subsequent, which interests are inherent in the muniments of which such
chain of record title is formed and which have existed for forty years or
more, shall be preserved and kept effective only in the manner provided
in section 5301.51 of the Revised Code.

R.C. 5301.49(A).

{1133} As can be seen, there are differences between the two statutes. For

instance, the ODMA provides for a 20 year period, while the Ohio Marketable Title Act

‘is for a 40 year period. Likewise, the words “subject of’ are used in the ODMA to

modify the ftitle transaction. Such words as modifiers are not used in the Ohio

Marketable Title Act.
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{734} Furthermore, recently we have explained that the ODMA is a specific
: statute as to minerals and the OMTA is a general statute. Swarfz v, Householder, 7th
‘ DlSt Nos. 13JE24, 13JE25, 2014-Ohio-2359, ] 19-20.

{135} R.C. 1.51 provides:

If a general provision conflicts with a special or local provision,

they shall be construed, if possible, so that effect is given to both. If the

conflict between the provisions is irreconcilable, the special or local

provision prevails as an exception to the general provision, unless the

general provision is the later adoption and the manifest intent is that the

general provision prevail.

{136} The ODMA is a specific statute as to minerals and to determine if they
~ are abandoned. In comparison, R.C. 5301.49 is a more general statute in the OMTA.
- There are no enactment dates which would indicate that the general statute controls
. over the specific statute. Furthermore, as the trial court notes, the ODMA has a higher
* standard. It requires the mineral interest to be subject of the title transaction. That
element is not found in the OMTA. Thus, for those reasons, the ODMA controls in
- determining whether minerals are abandoned; the specific statute controls over the
- general statute. Swarfz; See Davis v. State Personnel Bd. of Rev., 64 Ohio St.2d 102,
| 105, 413 N.E.2d 816 (1980) (specific statute controls over general statute).

{137} Consequently, the trial court’s decision concerning the ODMA and OMTA
is correct. Any argument to the contrary is meritless.

3. Does the 1989 version of the ODMA apply?
{138} There are two versions of the ODMA that are at issue in this case. The

current version is the 2006 version. The prior version is the 1989 version. The
~ Tribetts invoked both versions in an attempt to have the minerals deemed abandoned.

{7139} The trial court found that the 2006 version was not properly invoked
because the Tribetts did not comply with the statute in giving the required notice to the
mineral holders. Thus, the trial court found that the 2006 version could not be used to
have the mineral interests deemed abandoned. That ruling is not an issue in this

argument, but will be discussed later under the Tribetts cross-appeal.

?
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{140} The trial court then went on to apply the 1989 version, the prior version
of the statute. The Shepherds contend that the trial court should have only applied the
- 2006 version. They assert that neither the Tribetts nor their predecessors-in-interest
f'sought to quiet title between 1989 and 2006, when the 1989 version was in effect
Thus, according to them, common sense points to the conclusion that only the current
- version of the ODMA is applicable. They similarly claim that the 2006 version was the
" law that was in effect during the events that gave rise to this suit and for that reason it
should also apply. They further assert that the 2006 version should apply because the
20086 version provides mineral interest holders with the notice of possible divestment
of their property rights.
A {141} Thesé arguments parallel arguments that were made and rejected in
“both Walker and Swartz. In both cases we found that the 1989 ODMA can still be
used after the 2006 ODMA amendment because the prior statute was self-executing
and the lapsed right automatically vested in the surface owner. Walker, 2014-Ohio-
- 1499, at {1 30-51; Swartz, 2014-Ohio-2359, at [ 23-39.
' {7142} As explained in those cases, a vested interest can be a property right
- created statute; it “'so completely and definitely belongs to a person that it cannot be
~ impaired or taken away without the person's consent.” Walker at Y[ 40 quoting, State
| ex rel. Jordan v. Indus. Comm., 120 Ohio St.3d 412, 2008-Ohio-6137, 1 9; Swartz at §
29,

{143} The 1989 version of the ODMA states that any mineral interest held by
anyone other than the surface owner “shall be deemed abandoned and vested” in the
~surface owner if none of the state circumstances applied. This version became
. effective March 22, 1989 and gave a three-year grace period until March 22, 1992 for
~ mineral interest holders to take action for their interest to not be deemed abandoned.
In the case at hand, the trial court found that there was no savings event for 20 years
preceding the enactment date of the statute and not during the three-year grace
| period. Thus, the court concluded that the interest was deemed vested in the property
owner on March 22, 1992 However, neither Shell nor any subsequent surface owner,

until the Tribetts, took any action to formalize the statutory vesting; the Tribetts took
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Eaction in 2011 to have the minerals deemed abandoned and vested. This was done
after the 2006 amendments to the ODMA.

{1144} In Walker and Swartz, this court explained that R.C. 1.58 indicates that

iian amendment or repeal of a statute does not affect the prior operation of the statute

or affect “any validation, cure, right, privilege, obligation, or liability previously acquired,
.+ accrued, accorded or incurred thereunder.” R.C. 1.58(A)(1),{(2). In the 2006 version of
§§the ODMA there is no language to suggest that it should be applied retroactively; the
2006 amendment would not affect any “validation, cure, right, privilege, obligation, or
liability previously acquired.” Walker at { 37; Swartz at }30-31.

{145} Furthermore, pursuant to R.C. 1.48, statutes are presumed to be
prospective unless expressly made retrospective. Walker at ] 36; Swariz at 131, The
;22006 ODMA contains no language eliminating property rights that were previously
;iexpressly said to be vested. Swarlz at  34. Thus, without express language
. eliminating the prior automatic abandonment and vesting of rights under the old act,
the amendments do not affect causes already existing. /d.

{1146} Considering the above, this court concluded that the “when the 2006
version was enacted, any mineral interest that was abandoned under the 1989 version
:'stayed abandoned and continued to be vested in the surface owner, and once the
" mineral interest vested in the surface owner, it reunited with the surface estate
pursuant to statute regardless of whether the event has yet to be formalized.” Swartz
- at ] 34.

| {1147} That said, we are aware of the Dahlgren decision from the Carroll County
Common Pleas Court which reaches the opposite conclusion and found no merit with
;Ethe ‘automatic vesting theory.” Dahlgren concluded that the lack of a savings event at
;'most created an inchoate right because judicial action would be required in order to
officially transfer ownership on the record. In both Walker and Swartz this court
addressed the Dahlgren decision and found no merit with the rationale or conclusion
reached by that court. Walker at ] 43-51; Swartz at 36-39. We explained that the
?Vterms inchoate and vested are generally opposites; “an inchoate right is a right that
has not fully developed, matured or vested.” Swartz at § 38. Thus, we found that “it is

contrary to the plain language of the statute to hold that the surface owner's right to
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the abandoned mineral interest are inchoate even though the statute expressly stated
that the right vested upon the lack of a savings event within the pertinent time period.”
Id. Therefore, based on our prior decisions and the reasoning 1989 version of the
ODMA is applicable and any argument to the contrary is meritless.

4. Is the Application of the 1989 Version of the ODMA
barred by the statute of limitations in R.C. 2305.04.

{1148} Next, the Shepherds argue that the 1989 version of the ODMA is barred
by the statute of limitations in R.C. 2305.04.
{1149} The statute reads:

An action to recover the title to or possession of real property shall

be brought within twenty-one years after the cause of action accrued, but

if a person entitled to bring the action is, at the time the cause of action

accrues, within the age of minority or of unsound mind, the person, after

the expiration of twenty-one years from the time the cause of action

accrues, may bring the action within ten years after the disability is

removed.
R.C. 2305.04.

{150} The Shepherds argue that the ODMA took effect on March 22, 1989 and
thus, the 21 year statute of limitations in R.C. 2305.04 expired on March 22, 2010.
The quiet title action was not filed until April 2012. Therefore, according to them, the
action is barred by the statute of limitations.

{1151} The Tribetts assert that the statute of limitations is not applicable to them
“because they were not attempting to recover title or possess the real estate. They
“claim that since the 1989 ODMA is self-executing and deems the interest vested, their

quiet title action was merely an action to remove the cloud placed on their title by the
Shepherds.

{152} This argument may have merit. However, we do not need to reach it
because, even if the statute of limitations does apply, despite Shepherds argument to
' the contrary, the limitations period had not expired when the April 2012 action was

- filed.
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{1153} As aforementioned, under the 1989 statute, holders of mineral interests

. were granted 3 years to preserve their mineral interest if there was no other savings

éfevent under the statute that was applicable to them. Therefore, if the surface owner

ffknew that there was no savings event within the preceding 20 year period, it could not

act to have the mineral interest to be deemed abandoned until after the three year
E-Egrace period. This time permitted the mineral owner time to preserve their interest.
Thus any cause of action to quiet title in the mineral interest would not accrue until the
passing of the 3 year grace period, Which would be March 22, 1992. Here, that is the
ggdate that the right vested. Twenty-one years from that date is March 22, 2013. Thus,
at the time of filing the quiet title action in April 2012, the statute of limitations had not

run. For those reasons, the statute of limitations argument fails,

. _Constitutionality of 1989 version of ODMA.
{154} The Shepherds argue that the 1989 version of the ODMA is

E?unconstitutional. They acknowledge the United States Supreme Court's decision in
Texaco, but argue that any reliance on that decision is misplaced because it is an old
fjficase, it was a 5-4 decision, and it is solely based on federal constitutional issues of
due process, equal protection and taking claims under the Fourteenth Amendment, not
iton state constitutional provision barring retroactive legislation. However, their core
argument is that the retroactive use of the 1989 version of the ODMA to divest the
Shepherds of their mineral rights violates Article |, Section 28 of the Ohio Constitution
(Retroactive Laws provision). The most we can construe from this argument is that
,;they believe that the 20 year look-back period in the 1989 version of the ODMA is
retroactive because it takes away their vested rights. They claim a statute is
unconstitutionally retroactive “if, and only if, it also impairs a vested right or creates

' some new obligation or burden as well.”

{1155} In Texaco, the United States Supreme Court held that Indiana's DMA

was not unconstitutional as a state may treat as abandoned a mineral interest that has
not been used for 20 years and for which no statement of claim has been filed.
Texaco Inc. v. Short, 454 U.S. 516, 102 S.Ct. 781 (1982). The Court found that it was
the owner's failure to make any use of the property, rather than the state's action, that

caused the lapse of the property right. /d. at 529-531 (na unconstitutional taking and
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no impairment of contract). The Court also stated that no individual notice was

4’ required before abandonment and no opportunity to cure must be provided because

the statute’s two-year grace period provided notice. /d. (the only other required notice
involved an opportunity to prove a savings event, not to avoid any prior automatic
abandonment).

{1156} Ohio’s 1989 ODMA provided notice of three years within which the
mineral owners could save their interest before any abandonment would vest. See id.
at 454 and at 518-519 (Indiana gave a two-year grace period). Thus, since the
Indiana statute did not violate the federal constitution, neither would Ohio's. !

{1157} Admittedly, the argument being raised here is a specific Ohio retroactive

“issue. We have previously stated that there is no language in the 2006 version of R.C.

5301.56 to suggest that it is to be applied retroactively. Walker at ] 36; Swartz at
31-35. This discussion concerns the 20 year look-back period that is found in the
20086 statute. Our statement in Walker was based on the conclusion that a look-back
period does not make a statute retroactive. Swartz at [ 34, fn. 2. The 1989 version,
like the 2006 version, has a 20 year look-back period. Thus, if the look-back period for

the 2006 version is not retroactive, neither is the look-back period in the 1989 version.

- Furthermore, the Ohio statute contains a three-year grace period. This three year

- period provides holders the opportunity to take action to preserve their mineral

- interests. Therefore, for those reasons we find that the 1989 version of the statute is

not unconstitutional. Shepherds argument to the contrary fails.

'The dissent contends that it was not the intent of the 1989 ODMA to be self-executing. In
doing so it cites to the Legislative Services final bill analysis for the 2006 ODMA. We disagree with the

: - use of the 2006 ODMA bill analysis to indicate what the intent was when the 1989 ODMA was enacted.
. The intent of the 1989 ODMA can only be gathered from the bill analysis of the 1989 ODMA. It cannot

~ be gathered from the bill analysis of the 2006 ODMA. Members of general assembly that enacted the

1989 ODMA were not necessarily the same members that enacted the 2006 ODMA. Furthermore, “[ilt
is a cardinal rule that a court must first look to the language of the statute itself to determine the
legislative intent. * * * If that inquiry reveals that the statute conveys a meaning which is clear,
unequivocal and definite, at that point the interpretative effort is at an end, and the statute must be
applied accordingly.” Stafe v. Roberts, 134 Ohio St.3d 459, 2012-Ohio-5684, 983 N.E.2d 334, § 21,
quoting Provident Bank v. Wood, 36 Ohio St.2d 101, 105-106, 304 N.E.2d 378 (1973). The inquiry into

. legislative intent, legislative history, public policy, the consequences of an interpretation, or any other

+ factors identified in R.C. 1.49 is inappropriate absent an initial finding that the language of the statute is

ambiguous. Dunbar v. State, 136 Ohio St.3d 181, 2013-Ohio-2163, 992 N.E.2d 1111, § 16. We have
not concluded that the 1989 version of the ODMA is ambiguous because we stated the ook-back period
is fixed.
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6. Fixed or rolling look-back period?

{1158} In this case, the trial court used a fixed 20 year look-back period, instead
of a 20 year rolling look-back period. A fixed date would be from one specific date,
which in this case would be the date of the statute and then look-back 20 years.
Under a rolling look-back period, it would be any 20 year period. The Shepherds

“contend that the trial court erred in determining that the look-back period is a fixed
period, rather than a rolling period.

| {159} Recently, we have addressed an argument similar to the one made in
this case and have concluded that the look-back period is a fixed period. Eisenbarth v.
Reusser, 7th Dist. No. 13MO10, 2014-Ohio-3792, § 33-51. We explained:

Ohio’s 1989 DMA, however, merely states that the interest is deemed
abandoned if none of the savings events occurred within the preceding twenty
years. The question is: within the preceding twenty years of what? The
Eisenbarths’ position means that the answer to this question is: the preceding

twenty years of every single day after the statute’s enactment (until the new
statute was enacted).

In considering this question, we ask: would a mineral rights owner be
unreasonable in reading the statuté on March 22, 1989, the day of enactment
and saying, ‘I have a savings event in the past twenty years as | just bought

these mineral rights in 1974; so, I'm safe,” without realizing that they had to
reassert their interest by 1994 (5 years after enactment and 2 years after the
grace period)?

We credit such thoughts as reasonable, and we conclude that the
statute is ambiguous as to whether the look-back period is anything but fixed.

The use of the words “preceding twenty years,” without stating the preceding
twenty years of what, does not create a rolling look-back period. Rather, the
imposition of successive look-back periods would have required language that
the mineral interest is deemed abandoned and vested if no savings events
occurred within twenty years after the last savings event.

The mention of successive claims to preserve and indefinite
preservation in R.C. 5301.56(D)(1) could merely be a reference to any
preservations that were filed under the OMTA as existed prior to the 1989 DMA
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in order to show that a new claim to preserve can still be filed if the old one was

filed outside of the new twenty-year look-back. There is other statutory

language connecting the twenty-year look-back period to the date of enactment

as (B)(2)'s grace period provides three years from the date of enactment before

items will be deemed abandoned. R.C. 5301.56(B)(2). As forfeitures are

abhorred in the law, we refuse to extend the look-back period from fixed to

rolling. See generally State ex rel. Falke v. Montgomery Cty. Resid. Dev., Inc.,

40 Ohio St.3d 71, 73, 531 N.E.2d 688 (1988) (the law abhors a forfeiture).
ld. at 1] 46-49.

{1160} We stand by that decision.

{1161} Regardless of whether the period is fixed or rolling, the Shepherds will
" not prevail on appeal because the only potential savings events are the two deeds that
- regurgitated the mineral reservations. As previously stated, those deeds do not
- constitute savings events because the mineral interests were not ‘subject of” the title
transaction. Therefore, for those reasons, the Shepherds fixed versus rolling look-
back period argument fails.

Cross Appeal

{162} The Tribetts cross appeals deals with the trial court's ruling regarding the

2006 version of the ODMA. They are alternative arguments in case this court would

find that the trial court incorrectly applied the 1989 Act. As we find no error with the

| trial court’s application of the 1989 version of the ODMA,; the mineral interests vested

with the surface owners, the Tribetts. Therefore, since the Tribetts prevail in having

the mineral interest vest, we could decline to address the cross assignments of error.
However, in the interest of thoroughness all arguments will be addressed.

Cross Appeal First Assignment of Error

{1163} “The lower court erred to the prejudice of Plaintiffs-cross-appellants in
: overruling their motion for summary judgment on the issue of whether defendants-
“appellants are holders or holders’ successors or assignees under Ohio Revised Code
. Section 5301.56 (2006).”

{1164} This argument concerns solely the 2006 version of the ODMA. At the

trial level, the Tribetts argued that under the 2006 version the Shepherds are not
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T holders, successors or assigns. Accordingly, the Tribetts contended that the affidavit
of preservation that the Shepherds filed has no legal effect since only holders,
- successors or assigns are authorized to preserve.

{1165} The trial court determined that the Shepherds were holders. It cited R.C.
. 5301.56(A), which defines holders as record holder of a mineral interest and “any
- person who derives the person’s rights from, or has a common source with, the record

“holder and whose claim does not indicate, expressly or by clear implication that it is

“adverse to the interest of the record holder.” The court concluded that the Shepherds
~ are holders because their interests are derived from the record holders (Joseph, John
~ and Keith Shepherd). This was done through testate or intestate succession.

{66} The Tribetts focus their argument on the fact that the legislature used the
“word “holder” instead of "heirs.” The argument of the Tribetts is based on the premise
- that an heir is broader in definition than a holder. For instance, they state that heirs
may often be divested of their interest by will, the probate process, the Ohio Statute of
Descent and Distribution, and by creditors’ claims.

{1167} That statement is legally accurate. However, what if none of the above
~occurs, The person would be an heir and could qualify as a holder. While it may be
~ true that not all heirs qualify as holders, that does not mean that heirs can never
qualify as holders. ‘

{1168} Furthermore, even by the definitions in Black's Law Dictionary it appears
| that in some instances an heir can be a holder: _

1. A person who, under the laws of intestacy, is entitled to receive
an intestate decedent's property. * * * 2. Loosely, (in common—law
jurisdictions), a person who inherits real or personal property, whether by
will or by intestate succession. 3. Popularly, a person who has inherited
or is in line to inherit great wealth. 4. Civil Law. A person who succeeds
to the rights and occupies the place of, or is entitled to succeed to the
estate of, a decedent, whereby an act of the decedent or by operation of
; law.

Black’s Law Dictionary 740 (8th Ed.2004).
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{169} As the fourth definition indicates, an heir is a person who succeeds to the
| rights of, which means his right is derived from the record holder. There does not
-appear to be any dispute that the Shepherds are heirs, that the mineral interests were
- not divested (by any other means than potentially abandonment), and their rights are
- derived from the record holder. Consequently, the trial court’s analysis is not incorrect.
A {170} The next argument under this assignment of error concerns notice
“requirements under the 2006 version of the ODMA. R.C. 5301.56(E) requires the
'ho!ders to be given notice of the surface owners intent to pursue abandonment. The
: }trial court found that the Tribetts did not comply with that provision and therefore, the
- Tribetts could not rely upon the 2006 version of the act to pursue their abandonment
“claim. That provision states:

(E) Before a mineral interest becomes vested under division (B) of
this section in the owner of the surface of the lands subject to the
interest, the owner of the surface of the lands subject to the interest shall
do both of the following:

(1) Serve notice by certified mail, return receipt requested, to each
holder or each holder's successors or assignees, at the last known
address of each, of the owner's intent to declare the mineral interest
abandoned. If service of notice cannot be completed to any holder, the
owner shall publish notice of the owner's intent to declare the mineral
interest abandoned at least once in a newspaper of general circulation in
each county in which the land that is subject to the interest is located.

The notice shall contain all of the information specified in division (F) of
this section.

(2) At least thirty, but not later than sixty days after the date on
which the notice required under division (E)(1) of this section is served or
published, as applicable, file in the office of the county recorder of each
county in which the surface of the land that is subject to the interest is
located an affidavit of abandonment that contains all of the information

N specified in division (G) of this section.
~R.C.5301.56



-20-

{171} In this case, it is undisputed that the Tribetts did not attempt certified
mail. The original holders were dead; therefore, instead of attempting service on a
dead man, the Tribetts did a publication notification. It seems that they deemed it too
cumbersome to look through the probate records to determine the heirs. The
publication notice was on September 29, 2011, the Shepherds’ affidavit of
: preservation was filed October 28, 2011.

{172} R.C. 5301.56(H)(1)(a) provides that a holders claim to preserve a
" mineral interest or a holder’s affidavit describing a savings event must be filed no later
than sixty days after the date on “which the notice was served or published.”

{173} Therefore, the claim of preservation that was filed by the Shepherds was
timely under the statute, despite the fact that certified mail was never attempted. In
Dodd, we stated in a similar situation that when the claim was filed within the time limit
- and certified mail was not attempted, the error was harmless. Our reasoning was that
someone saw the publication and was able to file a claim within the required amount of
~ time. Dodd v. Croskey, 7th Dist. No. 12HA8, 2013-Ohio-4251, § 51-60.

{174} Therefore, on the basis of Dodd, the trial court's conclusion that the
Tribetts could not utilize the 2006 version of the ODMA because they did not comply
~ with the certified mail service requirement was incorrect. Any error from failing to
serve by certified mail was harmless.

Cross Appeal Second Assignment of Error

{75} “The lower court erred to the prejudice of Plaintiffs-Cross Appellants in
overruling their motion for summary judgment on the issue of whether a severed oil
and gas mineral interest is abandoned and terminated and irrevocably vested in the
. surface owner upon a mineral interest holder’s receipt of notice of abandonment under
. Ohio Revised Code Section 5301.56 (2006).”
| {176} This assignment of error addresses the adequacy of the claim of
- preservation. If the 1989 act does not provide a basis for the Tribetts to have the
" mineral interests deemed abandoned, under the 2006 version of the ODMA, the
- Tribetts argue the claim to preserve filed by the Shepherds was not adequate. Our
' resolution of the Shepherds' ap'peai renders this assignment of error moot; it does not

matter if the claim to preserve was adequate or inadequate, the mineral interest are
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’fdeemed abandoned under the 1989 Act. However, in anticipation of our decision
being reviewed by the Ohio Supreme Court, we will still address this assignment of
_error.  In doing so we are looking at the 2006 version of the ODMA in a vacuum
| without considering whether the mineral interests vested under the 1989 version. We
have previously held that where there was no other savings event in the preceding 20
years, that under the 2006 version of the statute, the claim of preservation was a
savings event. Dodd at § 17-36 (Ohio Supreme Court has accepted this issue for
:review 138 Onhio St.3d 1432). That ruling is squarely on point for this issue. Thus,
under the 2006 act, the Shepherds preserved their interests. The Tribetts argument to
“the contrary is overruled. The summary judgment award for the Shepherds on the
:; 2006 ODMA was appropriately granted based on the claim to preserve.
Conclusion

‘ {177} For the foregoing reasons, the judgment of the trial court is hereby
~affirmed.  The trial court appropriately granted summary judgment in part for each
| party. However, since the 1989 version of the ODMA is applicable and the minerals
automatically vest in the surface, the trial court appropriately quieted title in the

minerals in favor of the Tribetts.

- Donofrio, J., concurs.
- DeGenaro, P.J., dissents; see dissenting opinion.

APPROVED:

A

JOSEPH J. VUKOVICH, JUDGE




DeGenaro, P.J., dissenting.

| agree with the majority that pursuant to this court's decision in Dodd v.
Croskey, the 1986 and 1992 deeds do not constitute title transactions and thus are not
savings events under R.C. 5301.56, Ohio's Dormant Mineral Act (ODMA). See Dodd
v. Croskey, 7th Dist. No. 12 HA 6, 2013-Ohio-4257, discretionary appeal accepted by,
138 Ohio St.3d 1432, 2014-Ohio-889, 4 N.E.3d 1050. But | disagree with the majority
and the recent trilogy holding that the 1989 ODMA controls resolution of this and other
cases filed after the effective date of the 2006 ODMA: Walker v. Shondrick—-Nau, 7th

. Dist. No. 13 NO 402, 2014-Ohio-1499 (Apr. 3, 2014) (fka Walker v. Noon); Swartz v.

Householder, 7th Dist. Nos. 13 JE 24, 13 JE 25, 2014-Ohio-2359, --- N.E.3d - (June
2, 2014); and Eisenbarth v. Reusser, 7th Dist. No. 13 MO 10, 2014-Ohio-3792 (Aug.
28, 2014). Consistent with the analysis in the minority opinion in Eisenbarth
(DeGenaro, P.J. concurring in judgment only), the 2006 ODMA should control
resolution of disputes over severed mineral rights where, as here: a) the mineral rights
were severed and the surface owner's fee interest was acquired before or during the
time frame when the 1989 ODMA was in effect; and b) the surface owner did not claim
the mineral rights were abandoned until after the effective date of the 2006 ODMA.

Moreover, the 1989 ODMA is unconstitutional both facially and as applied by
the majority. Because Ohio affords its citizens' property rights with more protection
than the federal Constitution or that of Indiana, the United States Supreme Court
decision in Texaco, Inc. v. Short, 454 U.S. 516, 102 S.Ct. 781, 70 L.Ed.2d 738 (1982)
is not controlling for purposes of interpreting the ODMA. Thus, contrary to the Walker,
Swartz and Eisenbarth trilogy, the 1989 DMA cannot be interpreted as an automatic,
self-executing statute by relying on Texaco, and withstand scrutiny under Ohio's

constitution.  Statutes in derogation of common law should be strictly construed,

| particularly where forfeiture involves inviolate private property rights protected by the

Ohio Constitution.
By measuring the 1989 ODMA against federal, rather than Ohio constitutional

. property rights standards and declaring it a constitutional self-executing statute, the
- majority has created a forfeiture of inviolate private property rights in contravention of
i Ohio constitutional jurisprudence. The 1989 ODMA's lack of notice provisions makes

it unconstitutional on its face, and by construing it as a self-executing statute resulting

|
!




- a fixed look-back period. | interpret this holding as creating a bright-line rule. Instead

in automatic abandonment of a severed mineral interest by the holder and vesting that
interest in the surface fee owner, the 1989 ODMA is unconstitutional as applied. Such
a statutory construction resuits in an unlawful taking by operation of law, proscribed by
Onhio Constitution, Article I, Sections 1 and 9, as construed by the Ohio Supreme Court
in City of Norwood v. Horney, 110 Ohio St.3d 353, 2006-0Ohio-3799, 853 N.E.2d 1115.
Given Ohio constitutional principles and the minority analysis in Eisenbarth, the
majority has incorrectly validated the trial court's resolution of the parties' interests to
the severed mineral rights pursuant to the 1989 ODMA when the 2006 ODMA
controls. As the Shepherds timely filed a preservation of claim under the 2006 ODMA,

R.C. 5301.56(H), they continue to hold the severed mineral rights.

Although first and foremost | disagree with the majority's decision that the 1989
ODMA governs here, secondarily | disagree with the analysis that the 1989 ODMA has

|| determination of whether a severed mineral interest has been abandoned must be
/1 decided on a case by case basis, and determine whether an initial savings event
occurred within the original statutory 20 year period, to trigger a successive 20 year
i period in order to preserve the severed mineral interest. Operating under this rationale,
.. the original statutory period in this case ran from March, 1969 through March 1992.
.1 Because no savings event occurred during that time period to create a second

successive 20 year period, the Sheperds' severed mineral interest was automatically
abandoned by operation of the 1989 ODMA, and title to the mineral rights should be
quieted in the Tribetts.

Nature of Interest, Forfeiture, Vesting and Laches
Prior to the enactment of R.C. 5301.56 severed mineral rights were governed

by Ohio common law. Eisenbarth at 79. (DeGenaro, P.J. concurring in judgment
.| only). Generally, statutes in derogation of common law are strictly construed;
specifically, statutes imposing restrictions in derogation of private property rights must
be construed to avoid forfeiture, which is not favored in the law, and cannot be ordered

absent clear statutory expression. /d. at §80. (DeGenaro, P.J. concurring in judgment

E only).

A fee simple interest—which includes severed mineral rights—under common

law "cannot be extinguished or abandoned by‘ nonuse, and it is not necessary to




rerecord or to maintain current property records in order to preserve an ownership

interest in minerals."

"An individual's vested right—created by common law or
statute—has been generally defined by the Ohio Supreme Court as being in essence
a property right, which is to be recognized and protected by the state from arbitrary
deprivation; a vested right is more than a mere expectation or interest in the continuity
of current common or statutory law; because it completely and definitely belongs to the
individual it cannot be impaired or divested absent the individual's consent. The legal

weight a vested right carries is reinforced by the axiom ingrained in Ohio common law

that forfeiture is not favored in law or in equity." (Internal citations omitted) Eisenbarth

. atf[78. (DeGenaro, P.J. concurring in judgment only).

Consistent with principles of vesting, forfeiture and laches, the 1989 ODMA

. defined the surface fee owner's interest in the severed mineral rights as an inchoate
. right; by use of the term deemed, R.C. 5301.56 created the possibility of allowable
.. vesting to occur, not an automatically vested right. /d. at §81-85, 90-91. (DeGenaro,
. P.J. concurring in judgment only).

The ODMA is a remedial rather than a substantive statute because its purpose
is to set forth the judicial process to follow when ownership of a severed mineral right
is disputed; R.C. 5301.56 delineates the parameters to determine whether or not a
severed mineral interest has been abandoned and if so, how to reunite it with the
surface fee, and is to be applied prospectively to any case filed after each version's
respective effective date. /d. at 186-89. (DeGenaro, P.J. concurring in judgment only).
To construe the 1989 ODMA as controlling and an automatic self-executing statute
has resulted in a retroactive, substantive deprivation of the Sheperds' common law
vested interest in the severed mineral rights. /d. at 1187, 92-97, 110-111. (DeGenaro,
P.J. concurring in judgment only). Inherent in the automatic, self-executing character
ascribed to the 1989 ODMA is that it operates as a forfeiture, which the law abhors,
/d. (DeGenaro, P.J. concurring in judgment only).

The look-back period provision of the ODMA should not be confused with the

i analytical principle of retroactivity. Applying the look back provision of the ODMA
. version in effect at the time ownership of the severed interest is being litigated in a

1 Dahligren v. Brown Farm Props., LLC., Carroli C.P. No. 2013 CVH 274455, *8, quoting the Prefatory

Note of the Uniform Dormant Interests Act, approved by the National Conference of Commissioners on
Uniform State Laws in 1986, approved by the A.B.A. on February 16, 1987.




particular case contemplates resolving a factual question. Determining which ODMA
version controls in a particular case contemplates determining through which lens
those facts are viewed. When R.C. 5301.56 is given the proper remedial
interpretation, there is no issue of retroactive versus prospective application and the
propriety thereof. But where, as here, a substantive interpretation is given to the
ODMA, applying it retroactively runs afoul of Ohio law in that regard.

Finally, and conceding the doctrine of laches was not raised, nonetheless it
.. bears consideration here as in Eisenbarth. The Tribetts' predecessors in interest and
the Tribetts, who took title to the surface fee over a series of transactions in February,
1996, and March, 2006, failed to avail themselves of the 1989 ODMA while it was still
in effect. An action to quiet title could have been filed as early as 1992 when the
mineral rights arguably automatically reverted to the Tribetts' predecessors in interest
by operation of the 1989 ODMA. Instead, it wasn't until after the 2006 ODMA went
into effect, that the Tribetts published a notice of abandonment in February, 2012
pursuant to the 2006 ODMA—in response to which the Sheperds timely filed a claim to
preserve—and then filed a quiet title action later that year. The prejudice to the
Sheperds is evident. Logic dictates that if the holder can be divested of their severed
mineral rights as having been abandoned due to their inaction under the 1989 ODMA,
then the 2006 ODMA can similarly be used to preclude reuniting the interest with the
surface fee because of the surface owner's inaction, i.e., his failure to commence a
quiet title action while the 1989 ODMA was still in effect. /d. at 7191. (DeGenaro, P.J.
concurring in judgment only).
I 2006 ODMA Governs Resolution of Severed Mineral Rights Disputes
Consistent with the analysis in the minority opinion in Ejsenbarth, the majority
has given the 1989 ODMA effect despite the General Assembly's enactment of the
s 2006 ODMA. Where litigation to resolve disputes between the surface fee owner and
the severed mineral rights holder was filed after the 2006 ODMA took effect, the 2008
version controls; the 1989 version has no force or effect. This conclusion is consistent
with reading the OMTA and the ODMA in pari materia, and more importantly, with the
General Assembly's express intent in enacting the 2006 ODMA and the statute's clear
unambiguous language. Eisenbarth at Y104-118 (DeGenaro, P.J. concurring in
judgment only).




To interpret the 1989 ODMA as automatic and self-executing would confound

. the purpose of the OMTA, as well as the ODMA: to engender reliance upon publicly

' recorded documents rather than private ones for transactions affecting title to real

property, such as ownership of severed mineral rights. Nothing in either version of the

' ODMA suggests that it should not be construed in pari materia with the OMTA. Notice

remains the watchword of the entire OMTA, an omission in the 1989 ODMA that was

. corrected by the General Assembly in the 2006 ODMA. R.C. 1.51 dictates that a
special provision should be construed with a more general provision, if possible, to
give effect to both. As part of the general OMTA statutory scheme, the ODMA can be
. read as defining the surface owner's interest in the severed mineral rights as an

- inchoate right and still give effect to its specific provisions and purpose within the

global purposes of the OMTA as well. Eisenbarth at {85, 94, 104-107. (DeGenaro,
P.J. concurring in judgment only).

The ambiguity of the 1989 version of the ODMA is readily apparent. Courts are
guided by canons of statutory construction when asked to construe ambiguous
statutory language in order to decipher legislative intent. But given the unique
procedural circumstances in this and the trilogy of recent cases in this district presents;
namely, construing an ambiguous statute after it has been amended to remove the
ambiguity, we need not resort to those canons in order to glean that intent. By virtue
of the 2006 ODMA, we have the rare benefit of the General Assembly's statement of
its intent with respect to the ambiguous language of the 1989 ODMA. That alone
dictates that the 1989 version is no longer controlling; to decide otherwise makes the
enactment of the 2006 ODMA meaningless. Eisenbarth at §67. (DeGenaro, P.J.
concurring in judgment only).

The maijority asserts that the 1989 OMDA has not been found to be ambiguous.

Majority, supra, at /56, footnote 1. | beg to differ.

The Eisenbarth majority's analysis at §45-50, quoted in part here, Majority,

| supra, at Y59, "simultaneously reinforces the ambiguity of the 1989 ODMA as a whole,

and ignores the statutory language referencing successive filings." Eisenbarth at

24 (DeGenaro, P.J. concurring in judgment only). After posing the question "within
the preceding twenty years of what?" Eisenbarth at 46, the majority in Eisenbarth

held that "the statute is ambiguous as to whether the look-back period is anything but




fixed." Id. at §148. Said differently, the Eisenbarth majority concluded that the statute
is ambiguous because that means the look-back period could be anything, including !
fixed, which is how the panel chose to construe the look-back period. This point is |
borne out by the Eisenbarth majority then going on to posit a reasonable interpretation
in response to the question, as quoted above. Majority, supra, at Y59, quoting
Eisenbarth at §[46.

Context also reinforces the conclusion that the Eisenbarth majority found the
1989 ODMA ambiguous: the trial court used a fixed period; the Eisenbarths urged a

. rolling look-back "meaning that the surface owner can pick any date" during the
I effective dates of the 1989 ODMA; the Reussers argued a dead-letter law position,

"only one look-back period, looking back only from the effective date" of the 1989
ODMA; Eisenbarth at §|36, 37, 39, with the majority further noting that "the three year
grace period would also have to be implemented." /d. at f42. Here, the Sheperds
propose a new calculation method, arguing for a trigger date based upon the date the
surface fee owner files a quiet title action, whereas the Tribetts argue akin to the
Eisenbarth majority's interpretation. The ambiguity of the 1989 ODMA speaks for
itself, despite the majority's assertion here to the contrary.

The majority further contends that the legislative history of the 2006 ODMA
cannot be used to interpret the meaning of the 1989 ODMA, reasoning that the same
members were not necessarily members of the General Assembly when each version

of the ODMA was enacted, and courts must first look to the language of the statute

itself. Majority, supra at 1|56, footnote 1. | disagree because | do not construe R.C.

. 1.49 as narrowly as the majority.

First noting that the majority did not argue that the language of the 2006 ODMA

cannot be considered; of course, subsequent statutory language is an appropriate

analytical tool, perhaps the most reliable. The 2006 ODMA clarified the ambiguities in
the 1989 ODMA which gave rise to the Eisenbarth majority's question: within the

preceding twenty years of what? Majority, supra, at {59, quoting Eisenbarth at [46.
. R.C. 1.49(D) identifies former statutes, including those of the same or similar subjects
¢ as appropriate analytical tools. Typically, a court is presented with an ambiguous

' statute in the first instance, and looks to, inter alia, the former version or versions of

the statute for guidance. Again, given the unique procedural history that this




. ambiguous statute has presented itself, to wit, the ambiguity was resolved by the
| General Assembly without court intervention, it would be wholly consistent with R.C.

1.49(D) to look at the statutory language of the 2006 ODMA to interpret the 1989
ODMA.

Second, R.C. 1.49 states that a court "may consider among other matters" and
then delineates six factors by way of example, not limitation, to consider when
construing legislative intent. /d.

Courts review several factors in order to glean the General Assembly's
intent, including the circumstances surrounding the legislative
enactment, the history of the statute, the spirit of the statute (the ultimate
results intended by adherence to the statutory scheme), and the public
policy that induced the statute's enactment.

State ex rel. Toledo Edison Co. v. Clyde, 76 Ohio St.3d 508, 513-14, 668 N.E.2d 498,
504 (19986), citing R.C. 1.49.

Part of the 1989 ODMA history is in fact, the amendments made in the 2006
ODMA and the General Assembly's articulated reasons for doing so. R.C. 1.49(C)

. permits a court to consider "[t]he legislative history” without qualifier, hence the holding

in Clyde. Legislative history was not limited to merely the specific history of a specific
amendment. For example, interpreting Ohio's felony sentencing statutory scheme,
from merely 2000 to date, reveals a review of the legislative history encompassing
going backwards and forwards in time as the Ohio Supreme Court and the General
Assembly react to the others conclusion in the process when ambiguity is raised.

Nor is there any support in Ohio constitutional, statutory or common law to
support the majority's proposition that later sessions of the General Assembly can
modify anything done by a previous iteration of the body merely because it is not
constituted by the same membership, because no such authority exists; and its

placement in a footnote is indicative of the argument's merit.

The constitutional grant of authority at Section 1, Article If vests in the
General Assembly the plenary power to enact any law except those that
conflict with the Ohio or United States constitutions. State ex rel




Jackman v. Cuyahoga Cty. Court of Common Pleas (1967), 9 Ohio St.2d
159, 162, 38 0.0.2d 404, 224 N.E.2d 906. The General Assembly may
make amendments, or create exceptions, to previously enacted
legislation, such as forbidding things previously permitted, and it may
modify or entirely abolish common-law actions. Strock v. Pressnell
(1988), 38 Ohio St.3d 207, 214, 527 N.E.2d 1235; Thompson v. Ford
(1953), 164 Ohio St. 74, 79, 57 0.0. 96, 128 N.E.2d 111: Pohl v. State
(1921), 102 Ohio St. 474, 476, 132 N.E. 20, reversed on other grounds
by Bartels v. lowa (1923) 262 U.S. 404, 43 S.Ct. 628, 67 L.Ed. 1047;
Washington Cty. Dept. of Human Servs. v. Rutter (1995), 100 Ohio
App.3d 32, 35, 651 N.E.2d 1360. Such legislative action is
constitutionally permitted because, although "[rlights of property cannot
be taken away or interfered with without due process of law * * *[,] there
is no property or vested right in any of the rules of the common law, as
guides of conduct, and they may be added to or repealed by legislative
authority.” Leis v. Cleveland Ry. Co. (1920), 101 Ohio St. 162, 128 N.E.
73, paragraph one of the syllabus.

. Arbino v. Johnson & Johnson, 116 Ohio St.3d 468, 2007-Ohio-6948, 880 N.E.2d 420,
f128.

The Ohio Constitution has vested the General Assembly with the exclusive,

plenary authority to enact legislation. Specifically, it has exercised that authority to
clarify and correct an ambiguous statute, without intervention from the judiciary. There
Q;’ is nothing in Ohio constitutional, statutory or common law which requires that the
-1 courts must first address a statutory ambiguity; that the General Assembly cannot
. recognize and correct the ambiguity on its own accord. To so hold interferes with a
. separate branch's constitutionally defined authority.

Viewed from the perspective that the 2006 ODMA is in effect, along with the

'+ General Assembly's expressed reasons for making the amendments in that version,

i and that statutes in derogation of common law must be strictly construed to preserve

individual property rights, the phrase 'deemed abandoned and vested' in R.C.




5301.56(B)(1), should be construed as defining an inchoate right. Eisenbarth at 1169.

. (DeGenaro, P.J. concurring in judgment only).

The 2006 version of R.C. 5301.56 does what the General Assembly intended

1 the 1989 ODMA to do but failed to achieve: balance the complementary policy goals of

creating a reliable record chain of title via the Ohio Marketable Title Act (OMTA)
statutory scheme—which includes the ODMA—and facilitate economic use of mineral

rights. The Ohio General Assembly recognized that the 1989 ODMA had technical
problems and was thus seldom used. Specifically, the 1983 ODMA failed to define

how to calculate the 20 year look-back period before allowable vesting can occur—to

- use the General Assembly's verbiage—and define the process to reunite the interests
in the surface owner. The 2006 ODMA corrected inoperable, not merely ambiguous,
statutory language. The current version of R.C. 5301.56 not only clarifies the process,
it specifies the look-back period trigger and mandates notice to the holder before the
mineral rights are deemed abandoned: only then can allowable vesting occur with the
surface owner. Eisenbarth at §70. (DeGenaro, P.J. concurring in judgment only).

Given the Ohio General Assembly's expressed purpose of the 2006 ODMA and

the clear, unambiguous language of its modifications, the majority incorrectly
continues to follow the recent trilogy of cases from this district, and determine the

parties' interests to the severed mineral rights pursuant to the 1989 ODMA. As the

Sheperds timely recorded a claim to preserve the severed mineral rights under the
2006 ODMA, R.C. 5301.56(H), they continue to hold that interest. Thus, | concur in the
ultimate conclusion that the Sheperds did not abandon their mineral rights and would
reverse the trial court, but do so pursuant to the 2006 ODMA. Eisenbarth at 118,
(DeGenaro, P.J. concurring in judgment only).

The 1989 ODMA is Unconstitutional
This is the first time the constitutionality of the 1989 ODMA has been properly

before this court for consideration, and arguably, resolution of the issue could make

the above analysis moot. | disagree with the majority's reliance on Texaco as well as

the conclusion that the 1989 ODMA is constitutional.  Discussion of Texaco

.1 necessitates consideration of the Supreme Court's constitutional analysis of Indiana's
Act juxtaposed with Ohio's heightened protection of private property rights relative to

' the federal and Indiana constitutions. Ohio more vigorously protects its citizens'




| interest in minerals.

private property rights by statute than Indiana does, and additionally, the Ohio
Constitution affords more protection to property owners than either the Indiana or
federal constitutions, thus the decision in Texaco has no precedential value in Ohio.

The ODMA presently is not, nor was actually or intended to be, self-executing. More

| importantly, to construe it as such runs contrary to the Ohio Constitution's declaration
that property rights in this state are inalienable and inviolate.

A fee simple interest—which includes severed mineral rights—under common
law "cannot be extinguished or abandoned by nonuse, and it is not necessary to
rerecord or to maintain current property records in order to preserve an ownership

"> An individual's vested right—created by common law or

statute—has been generally defined by the Ohio Supreme Court as being in essence
a property right, to be recognized and protected by the state from arbitrary deprivation;
a vested right is more than a mere expectation or interest in the continuity of current
common or statutory law; because it completely and definitely belongs to the individual
it cannot be impaired or divested absent the individual's consent. State ex rel. Jordan
v. Indus. Comm., 120 Ohio St.3d 412, 2008-Ohic-6137, 900 N.E.2d 150, 119, Walker,
140. The legal weight a vested right carries is reinforced by the axiom ingrained in
Ohio common law that forfeiture is not favored in law or in equity. State ex rel. Lukens
v. Indus. Comm., 143 Ohio St. 609, 611, 56 N.E.2d 216 (1944).

As a preliminary observation, it appears that Indiana's Act remains unchanged

with respect to its notice provisions, presumably since the U.S. Supreme Court in
Texaco held the Act did not violate federal constitutional principles, affirming the
Indiana Supreme Court's decision in Short v. Texaco, Inc., 273 Ind. 518, 406 N.E.2d
1625 (1980) that the self-executing statutory abandonment is constitutionally
', enforceable. '

Substantively, the language of the Indiana Act is unequivocal, and lends itself to

i+ an interpretation that vesting is automatic. Ind.Code 32-23-10-2 provides: "An interest

in coal, oil and gas, and other minerals, if unused for a period of twenty (20) years, is

| extinguished and the ownership reverts to the owner of the interest out of which the

interest in coal, oil and gas, and other minerals was carved. However, if a statement

% Dahigren v. Brown Farm Props., LLC., Carroli C.P. No. 2013 CVH 274455, *8, quoting the Prefatory

Note of the Uniform Dormant Interests Act, approved by the National Conference of Commissioners on
Uniform State Laws in 1986, approved by the A.B.A. on February 16, 1987.

i

i
{
i




of claim is filed in accordance with this chapter, the reversion does not occur."

(Emphasis added.) /d. As discussed in Eisenbarth, this language is consistent with

| other portions of the OMTA which uses terms such as 'null and void' or ‘extinguished’

and arguably warrants an automatic characterization, unlike the qualified phrase in
R.C. 5301.56 'deemed abandoned and vested,' which should not be construed as

i having similar automatic effect. /d. at 85, 94 and 100. (DeGenaro, P.J. concurring in

judgment only).

In contrast to the Indiana Act, the Ohio General Assembly amended R.C.

+ 5301.56 to clarify when a mineral interest became abandoned and delineate the exact
process to reunite the severed mineral interest with the surface fee. Central to the

modifications in the 2006 ODMA is that in all instances before any allowable vesting

can occur, the surface owner must notify the holder of the severed mineral rights of the
.. owner's intention to declare the rights abandoned, even in the absence of a saving
11 event within the now clearly defined look-back period, in order to afford the holder one

final opportunity to preserve their mineral rights from abandonment. R.C.

1 5301.56(E)(2) and (G). Even where the holder failed to engage in one of the

- statutorily defined actions to preserve their mineral rights, including merely filing an
- affidavit preserving those rights, the Ohio General Assembly gave the holder 60 days

to, in essence, revive their mineral interest. This is the antithesis of a self-executing

statute. Moreover, that the 1989 ODMA was not, nor intended to be, self-executing is

evident from the testimony of the 2006 ODMA sponsor and the Legislative Services
. final bill analysis, discussed in Eisenbarth at §108-115. (DeGenaro, P.J. concurring in
. judgment only). This vigorous statutory protection stands in stark contrast with
. Indiana's Act. |

Ohio's General Assembly seized the opportunity to clarify its intent and correct

. R.C. 5301.56, thereby statutorily rejecting Texaco. Here, by measuring R.C. 5301.56
.1 against federal constitutional standards—and not Ohio constitutional standards-—the
; majority has created a forfeiture of what were heretofore private property rights
protected at common law from extinguishment by abandonment or nonuse; under the
.: common law affirmative action was required by the mineral rights holder before they

could be divested of their interest. This is in direct contravention of the General




Assembly's express decision to give Ohio citizens more statutory protection than the

Indiana Legislature affords its citizens.

Thus, Texaco has no bearing on which version of R.C. 5301.56 controls
disputes over ownership of mineral rights brought after the Act's June 30, 2006
l effective date, particularly the issue of whether the 1989 ODMA is unconstitutional
when measured against Ohio's constitution.

Ohio's vigorous statutory protection, when contrasted with the Indiana Act, is
rooted in Ohio's heightened constitutional protection of private property rights. "All
men are by nature, free and independent, and have certain inalienable rights, among
which are * * * acquiring possessing, and protecting property" Ohio Constitution, Article
[, Section 1. "Private property shall ever be held inviolate." Ohio Constitution, Article I,
;. Section 19. The Ohio Supreme Court has described the extent of this right as follows:

"“The right of private property is an original and fundamental right,
existing anterior to the formation of the government itself:] *** The right
of private property being, therefore, an original right, which it was one of
the primary and most sacred objects of government to secure and
protect[.] *** In light of these Lockean notions of property rights, it is not
surprising that the founders of our state expressly incorporated individual
property rights into the Ohio Constitution].] *** Ohio has always
considered the right of property to be a fundamental right. There can be
, no doubt that the bundle of venerable rights associated with property is
strongly protected in the Ohio Constitution and must be trod upon lightly,

no matter how great the weight of other forces."
f (Emphasis in original, internal citations omitted). City of Norwood v. Horney, 110 Chio
St.3d 353, 2006-Ohic-3799, 853 N.E.2d 1115, §36-38.

:' The distinction between federal versus Ohio property rights in eminent domain
jurisprudence is instructive here. In Norwood, the Ohio Supreme Court held that the
Taking Clause under the Ohio Constitution affords greater protection than the U.S.
, Constitution, refusing to extend the holding in Kelo v. City of New London, 545 U.S.

469, 488-90, 125 S.Ct. 2655, 162 L.Ed.2d 439 (2005)—that economic development




alone constitutes public purpose under federal eminent domain jurisprudence—as
inconsistent with Ohio constitutional jurisprudence.

Wiriting for a unanimous Court in Norwood, then Justice O'Connor noted:

Although it determined that the Federal Constitution did not prohibit the
takings, the court acknowledged that property owners might find redress
in the states' courts and legislatures, which remain free to restrict such
takings pursuant to state laws and constitutions.

In response to that invitation in Kelo, Ohio's General Assembly
unanimously enacted 2005 Am.Sub.S.B. No0.167. The legislature
expressly noted in the Act its belief that as a result of Kelo, "the
interpretation and use of the state's eminent domain law could be
expanded to allow the taking of private property that is not within a
blighted area, ultimately resulting in ownership of that property being
vested in another private person in violation of Sections 1 and 19 of
Article I, Ohio Constitution.” Section 4(A), 2005 Am.Sub.S.B. No. 167.

Id. at §5-6.

It is noteworthy that the General Assembly, perhaps in response to Kelo but at

.. @ minimum, recognizing the inoperability of the 1989 DMA, likewise seized the

opportunity to clarify its intent and correct R.C. 5301.56. More importantly, the
clarifications and amendments in the 2006 version brought the ODMA into compliance
with Ohio constitutional law. See Eisenbarth at 11108-115.  (DeGenaro, P.J.,

' concurring in judgment only). The General Assembly recognized that the 1989 ODMA

"did not clearly define when a mineral interest became abandoned and exactly how the
process to reunite the mineral ownership with the surface ownership was to be
accomplished.” H.B. 288 Rep. Mark Wagoner, Sponsor testimony before the Chio
House Public Utilites Committee. The 2006 ODMA removed the ambiguity and
potentially arbitrary operation of the 1989 version by clearly defining the triggering
event to commence a 20 year look-back period and requiring notice to the mineral
rights holder before seeking abandonment, including enabling the holder to revive a
possibly abandoned interest. R.C. 5301.56(H). As a result, the General Assembly's

express purposes of: (1) requiring recording all interests to facilitate a searchable




chain of title in real property in general, and mineral rights specifically; and (2)
encouraging economic mineral production without violating inalienable property rights
were achieved.

Further, "[tlo be truly in the public welfare within the meaning of [Ohio
Constitution, Article I, Section 19] and thus superior to private property rights, any
legislation must be reasonable, not arbitrary, and must confer upon the public a benefit

commensurate with its burdens upon private property.” Direct Plumbing Supply Co. v.

City of Dayton, 138 Ohio St. 540, 546, 38 N.E.2d 70 (1941). The public benefit of the
ODMA is to create a chain of title with respect to ownership of severed mineral rights

. in order to facilitate the economic development of those minerals. However, to

facilitate that end by construing the 1989 ODMA as automatically divesting the holder
of their severed mineral rights without notice imposes an undue burden upon those
private property rights. Moreover, the 1989 ODMA failed to facilitate economic

- development of mineral interests, as acknowledged by the General Assembly in
- enacting the 2006 ODMA.

Applying the majority's rationale, the Tribetts' have owned the mineral rights by

. virtue of the 1989 ODMA automatically vesting them with the formerly severed interest
|! since March 22, 1992. Yet, the Tribetts failed to further the public benefit of oil and
.| gas development by doing nothing with the mineral rights from 1992 through April,
: 2012, when they filed the quiet title action, merely filing a notice of abandonment
. pursuant to the 2006 ODMA. Thus, their inaction with respect to developing the
mineral interest is equal to that of the Shepherds. To favor the Tribetts' inaction over
. the Shepherds' condones arbitrary action that cannot justify violating the Shepherds'
- constitutionally protected property rights.

Moreover, at least four other state supreme courts have found their dormant
mineral statutes unconstitutional pursuant to their respective state constitutions,
because each state's act, like Ohio's as interpreted by the prior case trilogy and the
majority here, operated as a forfeiture on the severed mineral interest holder, because
reversion with the surface fee occurred automatically without prior notice or hearing.
Wilson v. Bishop, 82 Ill.2d 364, 412 N.E.2d 522 (1980); Contos v. Herbst, 278 N.W.2d
732 (Minn.1979); Wheelock v. Heath, 201 Neb. 835, 272 N.W.2d 768, (1978); Chicago
& N.W. Transp. Co. v. Pedersen, 80 Wis.2d 566, 259 N.W.2d 316 (1977). The




rationale applied by all four courts has been summarized by the lllinois Supreme Court
in Wilson:

The Act declares that any severed interest in oil and gas shall be
deemed abandoned unless the record owner, within a period of 25 years,
engages in the actual production of oil or gas, publicly exercises
specified acts of ownership by means of instruments recorded in the
office of the recorder of deeds for the county wherein the interest is

located, or files with the county recorder a written claim of interest within
3 years after the effective date of the Act or within 25 years from the last
public act of ownership, whichever is later. If a written claim of interest is
recorded, ownership of the interest is preserved only for the next 25
1 years. In the absence of one of the required acts, a statutory
;; abandonment occurs and the severed interests automatically vest in the
surface owners.

The statute provides no notice of any kind to record owners of oil
and gas interests that they must record a statement of their interest in
order to prevent the forfeiture of their property interests. While we

recognize the beneficial purpose of the statute to facilitate the production

of existing oil, gas and other mineral resources, particularly where
’ ownership of the interests has become increasingly fractionalized and
scattered, the record owners are vested with property interests entitled to
the procedural safeguards of due process. Failure to provide those
l owners with adequate notice and an opportunity to be heard renders the
H statutory scheme unconstitutional.

When faced with similar statutes, the courts in other States have
reached like conclusions. In Wheelock v. Heath (1978), 201 Neb. 835,

272 NW.2d 768, the statute declared that severed mineral interests

would be deemed abandoned unless the record owner publicly exercised
defined ownership rights within a period of 23 years or asserted his
interest in an action filed within 2 years after the effective date of the

statute. In Chicago & North Western Transportation Co. v. Pedersen




(1977), 80 Wis.2d 566, 259 N.W.2d 316, the statute provided for the
reversion of severed mineral interests to the surface fee owner unless
the owner of the mineral interests registered his ownership and paid an
annual registration fee. In Contos v. Herbst (Minn.1979), 278 N.W.2d
732, the statute provided for the forfeiture of severed mineral interests to
the State unless the record owner filed a registration statement. In both
Wheelock and Pedersen, the forfeiture occurred without any notice,
hearing or compensation to the record owner. The statute in Contos
provided for notice by publication in a legal newspaper within each
county, apparently in three issues, and in two mining publications with a
nationwide circulation, and it provided for compensation following
forfeiture. The court, however, found that notice by publication of the
statutes alone was inadequate and concluded: "We cannot imagine a
more clear violation of due process than the failure to provide a hearing
before forfeiture." 278 N.W.2d 732, 743, citing Mullane v. Central
Hanover Bank & Trust Co. (1949), 339 U.S. 306, 70 S.Ct. 652, 94 L.Ed.
865.

Wilson, 82 Ill.2d at 370-71, 412 N.E.2d at 525.

By measuring the 1989 ODMA against federal, rather than Ohio constitutional
property rights standards and declaring it a constitutional self-executing statute, the
majority has created a forfeiture of inviolate private property rights in contravention of
Ohio constitutional jurisprudence. The 1989 ODMA's lack of notice provisions makes

it unconstitutional on its face, and by construing it as a self-executing statute resulting

¢ in automatic abandonment of a severed mineral interest by the holder and vesting that

interest in the surface fee owner, the 1989 ODMA is unconstitutional as applied. Such
a statutory construction results in an unlawful taking by operation of law, proscribed by
Ohio Constitution, Article I, Sections 1 and 9, as construed by the Ohio Supreme Court
in Norwood.
Look-back Period Based Upon Case Specific Trigger
Assuming arguendo the 1989 ODMA controls, in construing the meaning of the

ambiguous phrase 'preceding 20 years,' | disagree with the parties' and the majority's




- characterization of the lock-back period as either rolling or fixed. | interpret this

holding as creating a bright-line rule. Instead, determination of whether a severed

mineral interest has been abandoned must be decided on a case by case basis, to
determine whether an initial savings event occurred within the original statutory 20
year period, to trigger a successive 20 year period in order to preserve the severed
mineral interest. The provision in R.C. 5301.56(D)(1) delineating the process for
preserving severed mineral rights for successive terms signals the General Assembly's
intention that in order to preserve that interest, every 20 years a savings event must
occur, or the holder must file a claim to preserve, in order to retain their interest for
another 20 years. Eisenbarth at §[122-124. (DeGenaro, P.J. concurring in judgment
only).

R.C. 5301.56(D)(1) provides that the holder of severed mineral rights can

. preserve their mineral rights indefinitely by filing successive claims for successive 20

! year periods. R.C. 5301.56(B)(1)(c)(v), 1988 S 223, eff. 3-22-89 (a mineral interest
. will not be deemed abandoned if within the preceding 20 years a claim to preserve has
- been filed pursuant to division (C)(1) of the statute). Because R.C. 5302.56(D)(1)
'~ refers to successive filings, the 1989 ODMA contemplates that the holder of severed

mineral rights was required to renew that interest of record every 20 years.

Here, the original severance and reservation of the mineral rights in the 1962

deed conveying the surface fee and coal interests to Seaway Coal was the subject of

: a title transaction contemplated by R.C. 5301.56(B)(1)(c)(i), and thus a savings event

which, in theory, would have preserved the mineral rights for an initial statutory 20 year
period. But this calculation cannot apply here because this event occurred beyond the
20 year look-back period from the effective date of the 1989 ODMA, specifically 1969,
Thus, a claim to preserve had to be recorded within the statutory three year grace
period, specifically by March, 1992. Thus, the Sheperds or their predecessors in
interest were required to record a claim to preserve before the initial statutory 20 year
period expired in March, 1992, in order to preserve their mineral rights for another 20
year period, which they failed to do.

Applying the rationale that the 1989 ODMA is controlling and an automatic self-

| executing statute, the October, 2011 claim to preserve cannot constitute a savings

.- event for the Sheperds because they were no longer the holders of mineral rights that
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. and reverted to the Tribetts' predecessors in interest in 1992 by operation of the 1989
i ODMA, 19 years earlier. Only the 2006 ODMA provides a 60 day window for a
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. could be preserved as of that date. Those severed mineral rights automatically vested

mineral rights holder to preserve their interest where, as here, the holder has been
notified that there has been a gap in excess of 20 years from a preceding savings
event. /d. at 121. (DeGenaro, P.J. concurring in judgment only). The majority has
correctly acknowledged in its alternative holding that, in the event the Ohio Supreme
Court determines the 1889 ODMA does not apply, only the 2006 ODMA affords a
severed mineral holder these protections, and in that event, the Sheperds preserved
their mineral interest, pursuant to our decision in Dodd, supra. Majority, supra, at {[76.

And pursuant to the 2006 ODMA, that interest is preserved through October, 28, 2032.

Operating under this rationale, the original statutory period in this case ran from

March 1969 through March 1992. Because no savings event occurred during that time
period to create a second, successive 20 year period, the Sheperds' severed interest
had been reunited with the surface fee in 1992 by operation of the 1989 ODMA.
Accordingly, the majority has correctly concluded that title to the mineral rights should
be quieted in the Tribetts.

As an aside, an inconsistency regarding the continued applicability of the 1989

ODMA has arisen in this district. First, in Dodd, the August 5, 2009 Survivorship
Deed, through which the Dodd's acquired their surface fee interest, stated that the :
mineral rights were severed in 1947, and that there were no further transactions. /d. at
fi4. Applying the 2006 ODMA, we found that there were no savings events within the
20 years preceding the Dodd's recorded notice of abandonment_, but because the
Croskey's filed a timely claim to preserve, we held they retained the severed mineral
rights. /d. at 149-50, 68. In the course of the analysis, discussing Riddel v. Layman, !
5th Dist. No. 94CA114, (1995), we noted in Dodd that the Ninth District resolved that -+
case based upon the previous version of the ODMA "that was in effect at the time" Id.,
1146, demonstrating an awareness of the 1989 ODMA. Dodd did not apply the 1989
ODMA, for if we had, the Croskeys' mineral rights would have been held to be

automatlca!ly reunited with the Dodds' surface fee interest in 1992 by operation of the

1989 ODMA. The claim to preserve the Dodds recorded in 2010 in that case was filed

18 years after those interests had reverted to the Croskeys, the last title transaction




involving the mineral interest was when they were originally severed from the surface
fee in 1947.

When the argument was raised in Swartz, supra, that Dodd did not address the
1989 ODMA, suggesting a sub silentio determination that the 1989 ODMA did not
apply, the Swartz panel rejected that argument, noting that the parties in Dodd did not
raise any arguments regarding the 1989 ODMA but only the 2006 ODMA, and then

reasoning: "If parties do not invoke a statute, we proceed under the impression that

.. the parties agreed that said statute was not dispositive, i.e. if parties agree that there
was no abandonment under the 1989 DMA, then they proceed under only the 2006
DMA." Swartz at [17. This reasoning is flawed for two reasons. First, Swartz itself
undercut that rationale because it concluded that the 1989 ODMA was dispositive, as
did Walker before it and again after in Eisenbarth. Secondly,

[Aln appellate court will affirm on other grounds a legally correct

judgment, reasoning that no prejudice results from the trial court

reaching the right result albeit for the wrong reason. Reynolds v. Budzik,

134 Ohio App.3d 844, 732 N.E.2d 485, fn. 3 (6th Dist.1999) fn. 3, citing

Newcomb v. Dredge, 105 Ohio App. 417, 424, 152 N.E.2d 801 (2d
¥ Dist.1957); State v. Payton, 124 Ohio App.3d 552, 557, 706 N.E.2d 842
(1997).

Moreover, "an appellate court is bound to affirm a trial court's
judgment that is legally correct on other grounds regardless of the
arguments raised or not raised by the parties." State v. Helms, 7th Dist.
No. 08 MA 199, 2013-0hio-5530, 10 (Vukovich, J. concurring), citing
State v. Ingram, 9th Dist. No. 25843, 2012-Ohio-333, 7.

Eisenbarth at §121. (DeGenaro, P.J. concurring in judgment only).
E Dodd was an appeal from summary judgment and our standard of review was

de novo. Id. at 12. Thus, we were not bound by the parties' arguments in Dodd, we

were obligated to apply the correct law regardless of the conclusions of the trial court
 orthe parties. Eisenbarth at f121. (DeGenaro, P.J. concurring in judgment only).

i

Returning to the inconsistency concern, in Walker, Swartz and Eisenbarth the

only way for the severed mineral interest holder to retain ownership of that interest

; i

i
I
te



was for this court to conclude that the 2006 rather than the 1989 ODMA controlled. In

Walker and Swartz, although no savings event occurred during the effective dates of

. the 1989 ODMA, Walker at 2, Swartz at Y5, 8, the mineral interest holders recorded

claims to preserve their interest pursuant to the 2006 ODMA in response to the notices

- of abandonment recorded by the surface fee holders in 2011. Walker at 15-6, Swartz

at 12, 6. The panels in Walker and Swartz held the severed mineral interests all
automatically reverted to the surface fee owners by operation of the 1989 ODMA,
Walker at §41, Swartz at 127, with the panel in Walker refusing to address the holder's

'\ 2006 ODMA arguments, Walker at 131-34, and the panel in Swartz concluding that

~ they would not address the argument that the 2011 claims to preserve recorded in that

case were effective, reasoning that "these 2006 DMA arguments were only presented

for our review if we first concluded that the 1989 DMA was inapplicable. As we have

! found that the self-executing 1989 DMA can still be utilized to show abandonment,

these conditional arguments are moot." /d. at 47.

But with an identical fact pattern to Walker and Swartz, the Eisenbarth majority

. reached the opposite conclusion, and permitted the severed mineral interest holder to
. avail themselves of the 2006 ODMA to retain that interest. In Eisenbarth, the panel

. was unanimous in holding that a recorded oil and gas lease over the severed mineral

rights can be a savings event, /d. at 32, and two leases were executed, one in 1974
and the other in 2008. /d. at 1[5, 8. However, the panel diverged on the effect of each
lease. While its reasoning is unclear, the Eisenbarth majority, reiterating the automatic
self-executing character of the 1989 ODMA, /d. at 119, footnote 1, held that the mineral
interest holder retained the mineral rights. /d. at 946-51. Assuming arguendo that the
1989 ODMA controlled, the Eisenbarth minority opinion reached the opposite
conclusion, reasoning: |

Because R.C. 5302.56(D)(1) refers to successive filings, the 1989
ODMA contemplated that the holder of severed mineral rights was
required to renew that interest of record every 20 years. Thus, the
Reussers were required to make some kind of successive filing before
the initial 20 year period expired. Because they failed to do so, by
operation of the 1989 ODMA, the severed mineral rights reverted back to



the Eisenbarths on January 24, 1994, Applying the majority's rationale
that the 1989 ODMA is an automatic self-executing statute, the 2008 oil
and gas lease cannot constitute a savings event for the Reussers
because they were no longer holders of mineral rights that could be
preserved as of that date.

Eisenbarth at {166. (DeGenaro, P.J. concurring in judgment only).

Next, in Famsworth v. Burkhart, 7th Dist. No. 13 MO 14, 2014-Ohio-4184,
! (Sept. 22, 2014), as in Swartz, the only way for the severed mineral interest holder to
retain ownership of that interest was for this court to conclude that the 2006 rather
than the 1989 ODMA controlled. In Famsworth, no savings event occurred during the
effective dates of the 1989 ODMA, yet the majority relied upon a claim to preserve
recorded pursuant to the 2006 ODMA to hold that the severed mineral interest holders
still retained that interest. Again, assuming arguendo that the 1989 ODMA controlled,
the minority opinion held that the severed mineral interest reverted to the surface fee
owner: “"the Burkharts were no longer holders of mineral rights that could be
transferred or preserved as of 2012, because the severed interest had been reunited
with the surface fee in 2000." Famsworth at {71.  (DeGenaro, P.J. concurring in
judgment only). Finally, in this case, the majority holds that the severed mineral
interest is automatically reunited with the surface fee by operation of the 1989 ODMA,
but in the event the Ohio Supreme Court holds otherwise, the severed mineral interest
holder would retain that interest in light of the timely claim to preserve which was
recorded pursuant to the 2006 ODMA. Maijority, supra at 9i76.

Thus we have a divergence of outcomes in this district where the severed
mineral interest reunited by operation of the 1989 ODMA. In Swaﬂé, Walker and in
this case, the majority refused to permit the severed mineral interest holder to avail
themselves of the 2006 ODMA and retain the interest as a result of a recorded claim to
preserve, whereas in Dodd, Eisenbarth and Farnsworth, the severed mineral interest
holders were able to avail themselves of the 2006 ODMA and preserve their interest.

This discrepancy in outcome must be reconciled.




Conclusion

While feigning to engage in statutory construction in order to decipher what the

. General Assembly meant by 'deemed abandoned and vested,' ‘preceding 20 years'

' and 'successive' makes for interesting academic writing or a law school exam

question, to do so here is disingenuous. The timing of the enactment of both versions
of the ODMA has presented Ohio's judiciary with a rare opportunity; virtually every
case involving the statute has been filed affer the amendments to the ambiguous

.; statute have been enacted. Instead of engaging in the typical exercise of divining
- legislative intent by reading the proverbial tea leaves, the General Assembly has
. provided us with a bilboard of the meaning of these terms by virtue of sponsor

. testimony and Legislative Services’ analysis of the 2006 ODMA, let alone the express

statutory language of R.C. 5301.56 the General Assembly enacted.

Yet the majority has chosen to ignore the existence of the 2006 version and

'+ construe the 1989 version in a vacuum. This defies logic and the canons of statutory

.. construction, a cornerstone judicial interpretive tool created and followed to honor the

|+ principle of separation of power and balance the respective constitutionally defined
roles of the legislative and judicial branches. The Ohio Constitution has vested the

General Assembly with the exclusive, plenary authority to enact legislation.

Specifically, it has exercised that authority to clarify and correct an ambiguous statute,

without intervention from the judiciary. There is nothing in Ohio constitutional,

.+ statutory or common law which requires that the courts must first address a statutory

- ambiguity; that the General Assembly cannot recognize and correct the ambiguity on

its own accord. To so hold interferes with a separate branch's constitutionally defined
authority.

More importantly, the 1989 ODMA's lack of notice provisions makes it
unconstitutional on its face, and by construing it as a self-executing statute resulting in
automatic abandonment of a severed mineral interest by the holder and vesting that
interest in the surface fee owner, the 1989 ODMA is unconstitutional as applied. Such
a statutory construction results in an unlawful taking by operation of law, proscribed by

Ohio Constitution, Article |, Sections 1 and 9, and as construed by the Ohio Supreme

; Court. Thus, the 1989 ODMA is unenforceable.




Accordingly, the trial court's decision should be reversed, and title to the
severed mineral rights quieted in the Shepherds.

APPROVED:

M/Z//zy ﬁ %ﬁﬂ)

JUDGE MARY DEé&ENARO
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IN THE COURT OF COMMQNJ’LEAS BELMONT COUNTY, OHIO
SELMENT €0, oHig

VERNON L. TRIBETT, et al. SN P 1 ey
* CASENO, 12-CV-180
Plaintiffs P ~rp
BARBARA SHEPHERD, et al.
Defendants

************************************************#*****************.********

Tlus matter having come on before this Court upon Plaintiffs’ Motion For
Summary Judgment having been ﬁled with this Court on September 12,2012 and
Defendants’ Motion For Summary Judgment filed September 14, 2012 as well as
Responses by both parties and a Reply by the Plaintiffs. The same proceeded fo oral

argument and this Court took this matter under advisement.
STATEMENT OF FACTS

The Plaintiffs, Vernon L. Tribett and Susan M. Tribett (hereinafter Plaintiffs) are
the owners of the surface containing 61.573 acres of real estate. This parcel was
conveyed to them via General Warranty Deed dated February 26, 1996 and recorded at

| Volume 716, Page 446 of the Records of Deeds Belmont County, Ohio and by General
Warranty Deed dated March 7, 2006 recorded at Volume 47, Page 258 of the Record of
Deeds of Belmont County, Ohio. The case at bar involves the ownership of the oil and

gas under 56.753 acres from said parcel.

EXHIBIT 3




The Plaintiffs original Complaint To Quiet Title And For Declaratory Judgment
were filed on April 16, 2012, In said complaint, the Plaintiffs named Barbara Shepherd,
Joseph A. Shepherd and David Shepherd as Defendants. Aﬂer Defendants’ Motion For
Joinder, this Court ordered ﬂ1e Joinder of those persons who claim an interest in the oil
and gas rights. Plaintiffs’ Amended Complaint added the following as Defendants: Mary
E. Taylor, Cathy Jo Yontz, Carol W. Talley, Karen Stubbs, Pamela Skelly, David
Huisman, Debbie K. Allen, Mark Phillips, Brian Phillips, Liana L. (Phillips) Yoder, Steve
Whitacre, Samuel J. Whitacre, Susan L. Spencer, Ralph E. Earliwine, James K.
Earliwine, Rhonda K. (Earliwine) Donley Williams, Sallie S. Shepherd, John
Mauersberger, George Mauersberger, Gwen C. Lewis, Wayne L. Shepherd, Barrett D.
Moser, Brent M. Moser and Kaye Anderson.

The above named Defendants claim an interest in the oil and gas in question by
means of an expressed mineral rights reservation in a General Warranty Deed dated
October 11, 1962 and filed in Volume 463, Page 692 of the Records of Deeds of Belmont
County, Ohio. The mineral rights were reserved by Joseph H. Shepherd, John J. Shepherd

and Keith Shepherd.

SUMMARY JUDGMENT STANDARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is
warranted when “it appears from the evidence or stipulation, and only from the evidence
or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that



party being entitled to have the evidence or stipulation construed most strongly in the

party’s favor.” Ohio Rule of Civil Procedure 56(c),

Pursuant to Temple v. Wean United Inc., 50 Ohio St. 2d 317, 327,364 N.E. 2d

267,274 (1977) summary judgment is appropriate when the moving party demonstrates
that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is
entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

BRIEF SYNOPSIS OF PARTIES’ POSITIONS

The Plaintiffs rely on three independent arguments to sustain their Motion for
Summary Judgment and for dismissal of Defendants’ Motion for Summary Judgment:

1.) Ohio Revised Code Sec. 5301.56 was originally enacted in 1989 and provides
that if an owner of a purported severed oil and gas mineral interest fails to take any
action with respect to the ;'nterest for a period of twenty (20) years prior to March 22,
1989, the interest is deemed abandoned and vested in the surface owner (effective March
22, 1989). The Plaintiffs claim the oil and gas, at issue herein, have been abandoned,

2.) The Ohio Dormant Mineral Statute Ohio Revised Code Sec. 5301.56
(effective June 30, 2006) provides that a “holder” of a mineral interest or a “holder’s
SUCCESSOTs or assignees” may preserve its mineral interests from being abandoned. Ohio
Rev. Code Sec. 5301.56 (H) (1). The Plaintiffs argue that the Defendants are not
“holders, or the holder’s successors or assignees,” nor have they been adjudicated record

holders, successors, or assignees. The Affidavit of Preservation filed by the Defendants



(Barbara Shepherd, Joseph Shepherd and David Shepherd) has no legal effect in that
they are not holders and lack standing to claim an interest in the oil and gas.

3.) Ohio Revised Code Sec. 5301.56, amended in 2006, provides that if the owner
of a purported oil and gas mineral interest failed to take any action with respect to the
interest for a period of twenty (20) years prior to receiving notice, the interest is deemed
abandoned and vested in the surface owﬂer. Ohio Revised Code 5301.56(B)(3) effective
June 30, 2006. The Plaintiffs argue that abaﬁdonment has taken place prior to the
Defendants receiving any notice herein.

The Defendants rely on the following positions:

1.) The Plaintiffs’ claims under both Ohio’s Marketable Title Act and Dormant
Mineral Act fail as a matter of law based on the limitation in R.C. 5301.49 (A).

2.) The Plaintiffs claims under either version of Ohio’s Dormant Mineral Act fail
because the mineral rights were the subject of two “title transactions.”

3.) The current version of the Dormant Mineral Act - not the superseded 1989
version - applies in this case and requires notice to the holders.

4.) The 1989 version of the Ohio Dormant Mineral Act is unconstitutional.

THE CONSTITUTIONALITY OF THE 1989 OHIO DORMANT MINERAL ACT

The Ohio Dormant Mineral Act was enacted in its original form on March 22,
1989. The act has been characterized as a “use it or lose it” statute. The Ohio Legislature
attempted to balance the interests of property owners and the compelli ng public interest

in drilling, producing and marketing the mineral interests of this state. Dormant and



abandoned mineral interests were viewed as of no benefit to the state, while making use
of the state’s mineral resources was for the public good.

In order to negate the retroactive effect of the Act, the following language was
inserted at 5301 56(B)(2).

(2) A mineral interest shall not be abandoned under division (BX1) of this
section... ... until three years from the effective date of this section,

The oil and gas owners thereby were given 3 years to meet one of the “Savihgs
Events” provisions, A similar statute was enacted in Indiana and provided for a two year
grace period. This act was upheld by the United States Supreme Court in Texaco Inc, v.
Short, 454 US 516 (1982). In Texaco, it was held that, “There was no constitutional right
for a mineral interest owner to receive individual notice that hig right will expire.”

Based upon Texaco, this Court finds the 1989 Ohio Dormant Mineral Act to be

constitutional.

| 1989 OHIO DORMANT MINERAL ACT V. 2006
st MUNKRAL ACT V. 2006

OHIO DORMANT MINERAL ACT

The Defendants argue that the 2006 version of the Ohio Dormant Mineral Act
supersedes the 1989 version, and in effect eliminates the need to analyze the facts herein
in relation to the earlier version. The 1989 version states that unless one of the Savings
Events have been met within the 20 year look back period, the oil and gas shall be
deemed abandoned and vested in the owner of the surface. Revised Code 1 58 (AX1) and

(2) provides that “[t]he Teenactment, amendment, or repeal of a statute does not, except



as provided in division (B) of this section: (1) Affect the prior operation of the statute for
any prior action taken thereunder, “ or “(2) Affect any validation, cure, right, privilege,
obligation, or liability previouély acquired, accrued, accorded, or incurred thereunder. .. «
A change in the law that deals with substantive rights does not affect such rights even-

though no action or proceeding has been commenced, unless the amending or repealing

act expressly provides that the rights are affected. O’Mara v. Alberto-Culver Co., 6 Ohio
Misc. 132, 133, 215 N.E. 2d 735 (Ohio Com. Pl. 1966). “A vested right can be created by
common law or statute and is generally understood to be the power to lawfully do certain

actions or possess certain things: in essence, it is a property right.“ State ex rel. Jordan v.

Indus. Comm. 120 Ohio St, 3d 412,413,900 N.E. 2d 150 (2008) quoting Washington

Cty. Taxpayers Assn. v, Peppel. 78 Ohio App. 3d 146, 155, 604 N.E. 2d 181 (1992).

Wendt v. Dickerson 2012 CV 020135 Tuscarawas County Common Pleas Court, decided

February 21, 2013
If no Savings Event has occurred, the abandonment and vesting have already
taken place pursuant to law in the case at bar. This Court finds that the 1989 and the

2006 versions of the Ohio Dormant Mineral Act are both applicable to the case at bar.

OHIO MARKETABLE TITLE ACT

The Defendants argue that the Ohio Dormant Mineral Act, as a part of the Ohio
Marketable Title Act, is subject to the restrictions of Revised Code Section 5301.49 (A)
which states that a record marketable title is subject to “all interests and defects which

are inherent in the muniments of which such chain of record title is formed,” The



Defendants refer this Court to a 1986 Shell Mining Deed and a 1992 R & F Coal Deed
that specifically identify the severed mineral interest stated in the reservation of oil and
gas in the deed at Volume 463, Page 692 and dated October | 1, 1962. This being the
source from which the Defendants claim an interest in the minerals.

The Ohio Dormant Mineral Act is a part of the Ohio Marketable Title Act. 'The
specific language required by the Dormant Mineral Act controls over the general
language of the Marketable Title Act. The Dormant Mineral Act requires a higher test for
a “Savings Event” than does the language of the Marketable Title Act. This Court does
not find the mere filing, of the 1986 Shell Mining Deed or the 1992 R & F Coal Deed

within the muniments of title, to be controlling.
HOLDERS AND NOTICE,

The Plaintiffs argue that the Defendants herein are not holders, successors or
assigns pursuant to the requirements of the 2006 version of the Ohio Dormant Mineral
Act. Additionally, it is their position that the Defendants have not been adjudicated
record holders, successors or assigns. For that reason, the Plaintiffs argue that the
Affidavit of Preservation filed by the Defendants has no legal effect and none of the

Defendants have standing herein. Revised Code 5301 S6(A) states:

The Defendants herein qualify as holders pursuant to Revised Code 5301.56(A)



(1). The Defendants derived their interest from the record holders (Joseph A. Shepherd,
John J. Shepherd and Keith Shepherd) through testate or intestate succession and have
the record holders as a common source of their mineral rights by means of the 1962 deed.
In that deed Joseph H. Shepherd, John J. Shepherd and Keith Shepherd reserved their
interests in the mineral rights.

Revised Code 5301.56(E) requires the “holders” to be given notice of the surface
owners intent to pursue abandonment, The “holders™ were entitled to notice “by certified
mail” pursuant to Revised Code 5301.56(E)(1). Prior to giving notice by publication, the
Plaintiffs are required to attempt such service. No such attempt was made herein. The
Plaintiffs have not complied with the notice requirements as set forth in the 2006 version
of the Dormant Mineral Act and therefore cannot rely upon said act to pursue their

abandonment claim.

THE 1989 VERSION OF THE DORMANT MINERAL ACT

The 1989 version of the Dormant Mineral Act provides for a number of “Saving
Events.” The Events protect those, holding a severed mineral interest, from a surface
owner abandonment claim. Of the nine ©) Savings Events found in 5301.56(B) only one
is relevant in the case at bar. Revised Code 5301.56(B)(3)(a) states:

(2) The mineral interést has been the subject éf a title transaction that has been

filed or recorded in the office of the county recorder of the county in which the lands are
located.



There is a 20 year look back period from March 22, 1989 during which the
“Savings Event” must have occurred plus a 3 year grace period to March 22,1992,

The Defendants claim that a deed to Shell Mining Company from Seaway Coal
Company is a Savings Event, The same was dated February 13, 1986 and of record at
Volume 631, Page 420. The Defendants further rely on a deed in Plaintiffs’ chain of title
from Shell Mining Company to R & F Coal Company dated November 12, 1992 (after
the grace period) and of record in Volume 684, Page 439 of the Deed Records of
Belmont County.

Firstly, the Shell Mining deed dated November 12, 1992 is dated after the grace
period expired. It could be considered for an analysis of the 2006 version of the Act, but
this Court has préviously determined that the Plaintiffs failed to provide proper notice
and they cannot rely on the 2006 version.

Be that as it may, the 1992 R & F deed and the 1986 Shell deed both contain the
same pertinent language.

EXCEPTING AND RESERVING unto the said Grantors, their heirs and assigns,

all oil and gas lying under and within the premises hereby conveyed, with the

right to enter on said premises, profs]pect [sic), explore and drill for, develope

[sic], produce, store and remove the same, with all machinery, structures,

derricks, tanks, pipe lines, equipment, fixtures, machinery and other appliances

and things necessary or convenient therefor, and the right to use so much of the
surface as may be necessary for the purpose aforesaid. However, said Grantors
agree not to interfere with the prosecution of the mining operations of said

Grantee, in the drilling and exploring for said gas and oil.

In order for the Defendants to rely on the 1986 Shell deed or the 1992 R & F Coal

deed as a Savings Event, the mineral interest must be the subject of a title transaction.

These deeds contain language that specifically identifies the oil and gas interests



previously excepted in the 1962 Shepherd deed. This oil and gas exception is not the
subject of these deeds. The subject of these deeds is that which is being transferred, the
surface. The mere reference to the oil and gas exceptions simply clarify that which is
being transferred.

The 1989 version of the Ohio Dormant Mineral Act has been characterized as a
“use it or lose it” statute. In these deeds, the Defendants did not convey, transfer, lease or
mortgage their oil and gas interest. They did not “use” their oil and gas interest. They, in
fact, had no control over the language contained in the deeds in question. The grantors, in
those deeds, could have conveyed their interest by means of quifclaim deeds and made no
reference to the mineral interest reserved unto the Defendants, The grantors could have
chosen to have no title transactions within the 20 year look back period. Whether or not
there were any title transactions was totally up to the grantors - the Defendants had no
involvement. The fact that the grantors chose to include the reservation language does
not equate té the Defendants “using” their minerals as anticipated by the language of the
statute. The 1986 Shell deed and the 1992 R & F Coal deed are not title transactions
pursuant to Revised Code 5301.56(B)(3)(a). In that the Defendants had no Savings Event
during the 20 year look back period, nor during the grace period, the oil and gas herein

vested with the surface owners on March 22, 1992.
CONCLUSION

After having considered Plaintiffs’ Motion for Summary Judgment and after

construing the evidence most strongly in favor of the nonmoving party and having



determined that there IS no genuine issue as to any material fact and further that
reasonable minds can come to but one conclusion and that conclusion is adverse to the
party against whom the Motion for Summary Judgment is made and that there 1S no just
reason for Qelay and further that the moving party is entitled to Jjudgment as a matter of
law, this Court hereby grants the Motion for Summary Judgment in favor of the Plaintiffs
as to claims one and four. This Court denies Plaintiffs’ third claim. This Court quiets
title in the mineral rights herein in favor of the Plaintiffs, and further declares the
Defendants’ have no mineral rights, no oil and gas reservation and no interest in the

subject real estate.

N
Judgztinton D. Le{v‘ié, Ir. \\7 = ﬁ) -

Sitting by Assignment ;Z

WITHIN THREE (3) DAYS OF ENTERING THIS JUDGMENT UPON THE
JOURNAL, THE CLERK SHALL SERVE NOTICE OF THIS JUDGMENT AND ITS
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTED IN THE APPEARANCE DOCKET. CIVIL
RULE 58.



IN THE COURT OF COMMON PLEAS LELELNT CO., 0K!o
BELMONT COUNTY, OHIO

VERNON L. TRIBETT, et al,, : R

Plaintiffs/Counterclaim-Defendants, : R
Case No. 12-CV-180  ~ - © . i

V.
Judge Linton D. Lewis, Jr.

BARBARA SHEPHERD, et al.,

Defendants/Counterclaim-Plaintiffs.

FINAL JUDGMENT ENTRY

For the reasons set forth in the Order entered June 22, 2013, final judgment is hereby
entered as follows. The Court:

1. GRANTS Plaintiffs’ Motion for Summary Judgment, and DENIES Defendants’
Motion for Summary Judgment, as to Counts 1 and 4 of the Complaint;

2. GRANTS Defendants’ Motion for Summary Judgment, and DENIES Plaintiffs’
Motion for Summary Judgment, as to Count 3 of the Complaint;

3. GRANTS Defendants” Motion for Summary Judgment as to Counts 2 and 5 of
the Complaint, thereby denying Plaintiffs’ marketable title and slander of title
claims; and

4. DENIES Defendants’ Motion for Summary Judgment as to Counts | and 2 of
Defendants’ Counterclaim, thereby denying Defendants’ slander of title and
frivolous conduct counterclaims. |

Further, upon consideration of Defendants” Motion for Substitution of Parties filed April
8, 2013, which Plaintiffs do not oppose, and for good cause shown, the Court hereby GRANTS

said Motion for Substitution of Parties.

EXHIBIT 4




The matter is hereby dismissed with prejudice, with court costs to be shared evenly
between Plaintiffs and Defendants.

THIS IS A FINAL, APPEALABLE ORDER.

Licton. D Lewis Jr

Linton D. Lewis, Ir., Judge 1

APPROVED AS TO FORM:

Richard A. Myser
Fregiato, Myser & Davies
320 Howard Street
Bridgeport, Ohio 43192
myser@belmontlaw.net
Attorney for Plaintiffs/
Counterclaim-Defendants

ONZ S

Matthew W. Wamock (0082368)
Daniel E. Gerken (0088259)
Trial Attorneys

Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215
Telephone: (614) 227-2300
Fax: (614) 227-2390
mwarnock@bricker.com
dgerken@bricker.com
Attorneys forDefendants/
Counterclaim-Plaintiffs
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