IN THE SUPREME COURT OF OHIO

State of Ohio, ex rel.
Stephanie Y. Clough,

Relator, Case No. 14-1122
V.
(Original Action in Mandamus)

Franklin County Children Services, et al,

Respondents.

SUBMISSION OF EVIDENCE OF RESPONDENTS FRANKLIN COUNTY CHILDREN
SERVICES, EXECUTIVE DIRECTOR CHARLES M. SPINNING, AND
CHIEF LEGAL COUNSEL ANNE C. O’LEARY

Stephanie Y. Clough Nick A. Soulas, Jr. (0062166)

8060 Wright Road First Assistant, Civil Division

Broadview Heights, Ohio 44147 Amy L. Hiers (0065028)

(440) 417-3382 Assistant Prosecuting Attorney

stephanieclough@hotmail.com 373 South High Street, 13" Floor
Columbus, Ohio 43215-6318

Relator, pro se (614) 525-3520

(614) 525-6013 FAX
nsoulas@franklincountyohio.gov
ahiers@frankincountyohio.gov

Counsel for Respondents,

Franklin County Children Services,
Charles M. Spinning, and

Anne C. O’Leary
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SUBMISSION OF EVIDENCE
Respondents, by and through undersigned counsel, hereby submit the following evidence
pursuant to this Court’s November 5, 2014 Entry:
1. Affidavit of Anne C. O’Leary

a. Exhibit 1 to Affidavit: Franklin County Children Services Consumer Rights and
Information pamphlet

b. Exhibit 2 to Affidavit: Franklin County Children Services Board Policies Excerpt;
Pages 7, 8,9, and 10

C. Exhibit 3 to Affidavit: May 6, 2011 letter from Ohio Department of Job and
Family Services to Relator

Respectfully submitted,

RON O’BRIEN
PROSECUTING ATTORNEY
FRANKLIN COUNTY, OHIO

pet &:

Nick A. Soulas, Jr. 0062166

First Assistant, Civil Division
Amy L. Hiers 0065028

Assistant Prosecuting Attorney
373 South High Street, 13™ Floor
Columbus, Ohio 43215-6318
(614) 525-3520

(614) 525-6013 FAX
nsoulas@franklincountyohio.gov
ahiers@frankincountyohio.gov

Counsel for Respondents



IN THE SUPREME COURT OF OHIO

State of Ohio, ex rel.
Stephanie Y. Clough,

Relator, Case No. 14-1122

V.
(Original Action in Mandamus)

Franklin County Children Services, et al,

Respondents,
AFFIDAVIT OF ANNE C. O’LEARY
STATE OF OHIO,
COUNTY OF FRANKLIN, SS:

I, Anne C. O’Leary, being duly cautioned and SWORN, hereby state the following:

1.} I am more than 18 years of age, I have personal knowledge of all of the facts
contained in this Affidavit, and I am competent to testify to the matters contained
herein.

2.) I am the Chief Legal Counsel for Franklin County Children Services (“FCCS™). 1
have served in that capacity for 11 years. My duties include advising the executive
director, the board of trustees, and agency employees on legal matters related to the
duties and responsibilities of a public children services agency.

3.) Exhibits B, C, and D to Relator’s Original Action in Mandamus are true and
accurate copies of the correspondence related to Plaintiff’s public records request.

4.) Attached hereto as Exhikﬁt I is a true and accurate copy of the Franklin County
Children Services Consumer Rights and Information pamphlet, generally referred to

as the “client rights pamphlet.”




5)

6.)

8.)

9.)

Attached hereto as Exhibit 2 is a true and accurate copy of pages 7, 8 , 9, and 10 of
the Franklin County Children Services Board Policies.

As 1 stated in my April 28, 2014 letter to Mr. Steven LaTourette, (Exhibit I to
Plaintiff’s Complaint), the records sought by Relator’s request were investigatory
records concerning allegations of abuse and neglect, which are confidential pursuant
to O.R.C. 2151421 and 5153.17 and which may be released only in limited
circumstances. I also detailed the steps taken by FCCS in response to Relator’s
request for records (and other requests) and attached a letter from the Ohio
Department of Job and Family Services, a true and accurate copy of which is
attached hereto as Exhibit 3.

As T attempted to clarify in my May 20, 2014 letter to Mr. Steven LaTourette,
(Exhibit D to Plaintiff's Complaint), FCCS did not open a case after the
investigation into the physical abuse allegation was concluded, and, therefore, the
only records Franklin County Children Services had related to the Clough family
were investigatory records.

As set forth in the client rights pamphlet, clients may “review their case record as
If'ong as the law does not prohibit access.” (Exhibit 1, attached hereto, p. 7, #4.)

As further detailed in the FCCS board policy concerning client access to records: “Tt
is the policy of the Franklin County Children Services Board that adults and children
who are clients of the Agency shall have the following rights. The right to: ... review
their case record, subject to applicable federal and state statutes and regulations.
Please be aware that specific provisions in the law prohibit the release of referral

source information and investigatory records. Requests for review are considered by




the Executive Director, and may be approved, or approved with limitations
(information redacted) as mandated by the provision of RC 149.42, 2151421, 1347,
5101.13-5101.134, 5153.17, and OAC 5101:2-33-21 and 22.” (Exhibit 2, attached
hereto, p. 7, I1.D.4.) (emphasis added.)

10.) As I explained in my May 20, 2014 letter to Mr. LaTourette, it is FCCS’s positon
that the Clough investigatory records are confidential pursuant to law and, that,
while the Executive Director may authorize the release of certain records, he was not
excereising his discretion to do so regarding the records requested by Relator.

i'1.) All FCCS policies were fully complied with in responding to Relator’s request for

records.

FURTHER AFFIANT SAITH NAUGHT.

. /)
et

Anne C. O'Leary

. r
SWORN to before me and subscribed in my presence this (Z Lgfday of November, 2014.

JAMES E. ZORN, ATTORNEY AT LAW
HOTARY PUBLIC, STATE OF OHID
Wy commission has no expiration date.
Sectian 14703 R L.
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Franklin County Children Services Page 7
BOARD POLICIES

IIL. GRIEVANCE PROCEDURE AND CONSUMER RIGHTS
[History: Approved 3/14/79. Amended 9/10/92; 12/9/93; 5/28/98; 6/26/03, 7/29/04, 9/22/11]

A. Ohio and federal law provides specific safeguards for your rights while you are receiving
services from Franklin County Children Services. Questions regarding your rights can be
discussed with staff or someone from the Office of Client Rights.

B. The Children Services Office of Client Rights has established procedures for acceptance and
review of client concerns, complaints, grievances, and appeals. The Office of Client Rights
also informs clients of their rights under agency policy and Ohio and federal laws and rules.

C. The Office of Client Rights is responsible for assuring compliance with client rights,
grievance, and appeal procedures and rules. The Office of Client Rights is available from 8
a.m. until 5 p.m., Monday through Friday, and is located in the administration building at 853
West Mound St., Columbus, OH 43223, or by calling 614-275-2621.

D. It is the policy of the Franklin County Children Services Board that adults and children who
are clients of the Agency shall have the following rights. The right to:

1. interpreter services, at no cost to the client, whenever requested to assist the client in all
interactions with Children Services staff, including all meetings, case planning and
interactions with Agency staff;

2. be treated in a culturally sensitive way with consideration and respect for personal dignity,
autonomy, and privacy;

3. service in the least restrictive, most humane setting feasible. This is defined by Ohio law
and rule or in the case/service plan;

4. review their case record, subject to applicable federal and state statutes and regulations.
Please be aware that specific provisions in the law prohibit the release of referral source
information and investigatory records. Requests for review are considered by the Executive
Director, and may be approved, or approved with limitations (information redacted) as
mandated by the provisions of RC 149.43,2151.421, 1347., 5101.13-5101.134, 5153.17,
and OAC 5101:2-33-21, and 22. These requests will be reviewed pursuant to the following
corresponding policies:

a. For open cases, the agency will follow FCCS policy “Client Access to Records,” which
will be produced for the requestor. To summarize, the request must be made on the A-
12 Consent for Information Release Form. The Legal Department will redact a copy of
the record, as required by law, and the Regional Director or designee will be the contact
person to arrange the viewing.

b. For closed cases, requests will be forwarded to the Legal Department, pursuant to
agency policy. The Legal Department will redact any confidential information that is
not subject to release, and will forward the information to the requestor. Decisions
made to deny access to records will be documented and offered to the requestor.

5. insert any statement into the case record and to review any statements provided by Agency
staff in response to the client’s statement;
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11.
12.

13.

14,

15.

16.
17.

18.
19.
20.

21.
22.

active and informed participation in the periodic review, and reassessment of the
case/service plan;

participate in the creation of the case plan that addresses child safety and be provided a
copy of the case plan and case plan amendments, and of proposed or current services,
treatment or therapies;

consent to or refuse any service, treatment, or therapy upon full explanation of the expected
consequences of such consent or refusal unless ordered to participate in services by a court
order or a case/service plan journalized by a court of competent jurisdiction. A parent or
legal guardian may consent to or refuse any service, treatment, or therapy on behalf of a
minor client unless ordered to participate in services by a court order or a case/service plan
journalized by a court of competent jurisdiction;

freedom from unnecessary or excessive medication;
freedom from unnecessary restraint or seclusion;
be informed of and to refuse any unusual or hazardous treatment procedure;

participate in any appropriate and available Agency service, regardless of prior refusal of
one or more other services, treatments, or therapies;

have the opportunity to consult with independent treatment specialists or legal counsel at
one's own expense;

confidentiality within the limitations and requirements of Ohio and Federal laws or rules,
court orders, or a journalized case/service plan. Any person having the legal capacity to
consent to the release of information regarding an Agency client may do so consistent with
Ohio and Federal laws or rules;

be informed in advance of the reason or reasons for discontinuance of service and to be
involved in planning;

receive an explanation of the reasons for denial of service;

not to be discriminated against in the provision of service on the basis of person’s culture,
race, sex, age, religion, color, sexual orientation, physical or mental disability, national
origin, level of income, or political affiliation;

know the cost of services;
be fully informed of all rights;

exercise any and all rights without reprisal in any form, including access to services, which
must not be compromised;

file a grievance; and

have oral and written instructions for filing a grievance.

E. Children Services’ staff, foster parents, and adoptive parents with children placed prior to
adoption shall not:

1.

Last revision:

Censor or open any outgoing and incoming mail of children in the Agency’s custody
unless:
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it is suspected to contain unauthorized, dangerous, or illegal material or substances, in
which case mail may be opened in the presence of designated personnel,

receiving or sending unopened mail is contraindicated in the service plan excluding e-
mail, or

receiving or sending mail to specific persons is a serious threat to the safety of the child
or foster parents or contrary to the best interests of the child and the persons and
reasons for this censorship of mail are documented in the case record.

2. Restrict the right of children in the Agency’s custody to have private telephone
conversations unless the restriction is:

a.

based on contraindications in the service plan related to the safety of the child, foster
parents or staff, or is in the best interest of the child, and is

approved in advance and reviewed monthly by a Region Director or Associate Director
or an appropriate designee,

reviewed weekly by the Supervisor of the Caseworker to whom the child is assigned,
and

the approval and reviews are documented in the case record,

or is pursuant to a specific court order.

IV.MANAGEMENT POLICIES

A. Confidentiality

Confidentiality of Case Information /[History: Approved 3/31/82. Amended 1/1/88;
6/9/93, 5/28/98]

1.

a.

Confidentiality of case information is required by Children Services. All case
information obtained by Children Services in the course of its work on behalf of clients
shall be used only for that purpose and shall not be released to unauthorized persons.
All clients and persons seeking services will be advised of the Agency's policy on
confidentiality at the time of initial contact, at the six-month service review, and
whenever service linkage with another agency occurs.

A client's right to confidentjality shall be within the limitations and requirements of
Ohio and Federal laws or rules, or as determined by a direct court order or a journalized
case/service plan. Any person having the legal capacity to consent to the release of
information regarding an Agency client may do so consistent with Ohio and Federal
laws or rules. The client’s signed consent is required to request or share information
about the client unless otherwise allowed by law or rule.

Confidentiality and Dissemination of Information Relating to Child Abuse or Neglect
[History: Approved 3/31/82. Amended 1/1/88, 6/9/93, 5/28/98]

a.

Each report and investigation of alleged child abuse or neglect is confidential and may
be shared only when dissemination is authorized by §5101:2-34-38 of the Ohio
Administrative Code (0.A.C.). The identity of the reporter shall be considered a part
of the report and shall not be released or affirmed by Agency staff except as authorized
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in §5101:2-34-38. This rule directs that information be shared without parental or
court consent among agencies involved in the investigation. Agencies involved in the
investigation must agree to maintain the standards of confidentiality outlined in Federal
and state law and in §5101:2-34-38. Signatories to the “Child Abuse and Neglect
Memorandum of Understanding” (O.A.C. §5101:2-34-71) will follow the policies and
procedures contained in the Memorandum of Understanding.

b. Prior to the dissemination of information to any agency or organization, Children
Services shall verify that the agency or organization has rules or policies governing the
dissemination of confidential information which are consistent with §5101:2-34-38. In
addition to the authorization for dissemination of information included in §5101:2-34-
38, information shall be disseminated when the Children Services Executive Director
or designee provides written authorization to disseminate information that is believed
to be in the best interest of an alleged child victim, her/his family or caretaker; any
child residing or participating in an activity at an out-of-home care setting where a
report has been made alleging child abuse or neglect, or a child who is an alleged
perpetrator.

3. Records Pertaining to Adoption [History. Approved 3/31/82. Amended 10/11/85;
6/9/93; 5/28/98]

a. All papers and records pertaining to adoption are confidential and shall not be released
to any person or agency except on written authority of the probate judge of the county
in which any such adoption proceeding is pending , under the conditions in 4. below, or
as allowed by the Ohio Revised Code or Ohio Administrative Code.

b. All papers and records pertaining to adoption include all notes, memoranda, recordings,
reports, and forms that pertain to the social or medical histories of the birth parents of
an adopted person and all notes, memoranda, recordings, reports and forms pertaining
to:

(1) The physical and mental health, emotional stability, and personal integrity of the
petitioner, and the ability of the petitioner to provide for the needs of the minor:;

(2) The physical, mental, and developmental condition of the minor to be adopted;

(3) The minor's family background, including names and identifying data, regarding
biological or other legal parents and, except when the adoption is by a stepparent
or grandparent, the form documenting social and medical histories of the
biological parents;

(4) Reasons for the minor's placement with persons other than his/her biological or
other legal parents, their attitude toward the proposed adoption, and the
circumstances under which the minor came to be placed in the home of the
petitioner;

(5) The attitude of the minor toward the proposed adoption in any case in which the
minor's age makes this feasible.

4. Sharing Information About the Child and Birth Parent(s) With Adoptive Parent(s)
and the Adopted Person [History: Approved 3/31/82. Amended 10/11/85; 6/9/93;
5/28/98]
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May 6, 2011 EXECUTIVE DIRECTOR

Stephanie Clough
2638 Rustling Oak Boulevard
Hilliard, OH 43026

Dear Ms. Clough:

Thank you for contacting the Ohio Department of Job and Family Services’ (ODJFS),
Office of Families and Children regarding your daughter. [ understand and appreciate the
concerns that you have for your family.

It is our understanding that you believe Franklin County Public Children Services
Agency (FCPCSA) had no justification to render an “unsubstantiated” determination.
Therefore, you are requesting a change in disposition or an explanation supporting the
current disposition.

The state of Chio is county administered and state supervised which means that Public
Children Services Agencies (PCSAs) receive reports of child abuse or neglect; complete
assessments/investigations; and respond in accordance with Ohio’s Child Welfare Law,
Our authority is to ensure that PCSAs are in compliance with Ohio law and
administrative procedures were followed. We have no authority to change or overtum
any decision of the county or the court,

ODJFS Child Protection Oversight and Evaluation staff has reviewed your case and
found that FCPCSA was compliant with Ohio law, and made an appropriate
determination of “unsubstantiated” based on nterviews, evaluations, and reports.

I'hope this information is helpful, and thank you for allowing us the opportunity to be of
assistance to you.

Sincerely,
e b

Gary Stought
Office of Families and Children
Help Desk Manager

Cc: Anne O Leary, Interim Director, FCPCSA

30 East Broad Streer
Columbus, Ohio 43215
Hs.ohio.gov

An Equat Opportunity Employer and Service Provider




CERTIFICATE OF SERVICE

I hereby certify that the foregoing “Submission of Evidence of Respondents Franklin
County Children Services, Executive Director Charles M. Spinning, and Chief Legal Counsel
Anne C. O’Leary” was served by First Cléss U.S. Mail, postage prepaid, to Stephanie Y. Clough,
8060 Wright Road, Broadview Heights, Ohio 44147, Relator pro se on this 24™ day of

November, 2014,

/Bn(éﬂ @_,,\

~ Nick A. Soulas, Jr. 0062166
First Assistant Prosecuting Attorney
Civil Division
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