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L IN'T.RODUC.TION

The Office of the Ohio Consumers' Counsel ("OCC") submits this brief, as the

representativel of the 456,000 residential utility customers of the Dayton Power and Light

Company ("DP&L" or "Utility"). These customers are paying higher electric bills because of

certain decisions by the Public Utilities Commission of Ohio ("PUCO") that this Court should

reverse on appeal.

Under Ohio law, a utility may not collect any generation revenues from distribution

customers once the competitive generation market develops. Here, the PUCO authorized DP&L

to collect a so-called "service stability rider" from distribution customers, costing them $330

million, after competitive generation developed. The PUCO approved the stability rider to

support DP&L's financial integrity, as a whole, including its generation, distribution, and

transmission operations. Did the PUCO err in permitting DP&L to collect the stability rider?

Yes, it did.

In light of this error, the Court should reverse the PUCO. The PUCO should be directed

to rescind its approval of the Utility's tariffs that implement the service stability rider. This will

halt the utility from collecting these unlawful charges from customers.

II. STANDARD OF REVIEW

R.C. 4903.13 (OCC Appx. 124) governs this Court's review of PUCO Orders. It provides

in pertinent part: "A final order made by the public utilities commission shall be reversed,

vacated, or modified by the supreme court on appeal, if, upon consideration of the record, such

court is of the opinion that such order was unlawful or unreasonable***." The Court has

1 R.C. Chapter 4911.



interpreted this stardard as one turning upon whether the issue presents a question of law or a

question of fact.

As to questions of fact, the Court has held that it will not reverse the PUCO unless the

PUCO's findings are manifestly against the weight of the evidence or are so clearly unsupported

by the record as to show misapprehension, mistake, or willful disregard of duty. Cleveland Elec.

Illuminating Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 330 N.E.2d 1, 8 (1975) (syllabus), writ

of certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46 L.Ed.302, appeal after remand (1976),

46 Ohio St.2d 105, 75 0.O.2d 172, 346 N.E.2d 778. With a mixed question of law and fact, the

Court must judicially review the evidence to determine whether the findings of fact are

reasonable and lawful. But it must also review whether the legal principles have been properly

applied. Motor Freight, Inc. v. Pub. Util. Comm. (1929), 120 Ohio St. 1, 6, 165 N.E.355.

Questions of law are held to a different standard of review. This Court has complete,

independent power of review on questions of law. Office of Consumers' Counsel v. Pub. Util.

Comm., 58 Ohio St.2d 108, 110, 12 0.O.3d 115, 388 N.W.2d 1370 (1979). Accordingly legal

issues are subject to a more intensive examination than are factual questions. OCC's Propositions

of Law No. 1, 3, and 4 are purely questions of law.

Proposition of Law No. 1 challenges the PUCO's approval of the "service stability rider."

This proposition asserts that the stability charge enables DP&L to collect a generation subsidy,

violating R.C. 4928.38, 4928.39, and 4928.02(H), among other things. Proposition of Law No. 2

asserts that the stability charge enables DP&L to unlawfully collect generation revenues from

distribution customers after the competitive generation market developed. In addressing these

errors the Court will need to interpret and apply the "transition charge laws" -- R.C. 4928.38,

4928.39 -- and the state policy against cross-subsidization, R.C. 4928.02(H). R.C. 4928.38 and
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4928.39 preclude utilities from colle-:;ting generation revenues that are "transition revenues" or

"any equivalent revenues." R.C. 4928.02(H) establishes a state policy against anti-competitive

subsidies from noncompetitive service (distribution) to competitive service (generation). These

questions of law demand a de novo review. Consumers' Counsel v. Pub. Util. Comm., 4 Ohio

St.3d 111, 112, 447 N.E.2d 749 (1983). Indeed the Court has ruled that it is not bound by PUCO

precedent on questions of law. Ohio Consumers' Counsel v. Pub. Util. Comm., 111 Ohio St.3d

384, 2006-Ohio-5853, 856 N.E.2d 940, q[42.

Under Proposition of Law No. 3, OCC contends that the PUCO exceeded its authority

and violated the law when it issued an Entry Nunc Pro Tunc. That Entry charged customers $110

million more than originally authorized, without providing facts or reasons prompting its

revisions. A de novo review of the PUCO's finding is required.

Proposition of Law No. 4 focuses on the PUCO's decision to accept an application for

rehearing that failed to present specific grounds for rehearing, violating R.C. 4903.10. This

presents an issue of law. It requires a de novo review.

Proposition of Law No. 2 presents mixed questions of law and fact. That proposition

addresses the PUCO's factual findings that the service stability rider stabilizes and provides

certainty, as required under R.C. 4928.143(B)(2)(d). The Court will have to review the evidence

to determine whether these factual findings are reasonable and lawful. Proposition of Law No. 2

also presents an issue of law as well: did the PUCO properly determine that the service stability

rider relates to default service and bypassability as those terms are used in R.C.

4928.143(B)(2)(d)? The Court will need to.determine if the PUCO properly interpreted and

applied the law, which entails a de novo review.



With these standards in mind, the Court must consider and resolve the errors alleged by

the OCC.

III. STATEMENT OF FACTS

On October 5, 2012, DP&L applied for a standard service offer in the form of an Electric

Security Plan ("ESP"). (R. 62-68). Under R.C. 4928.141 (OCC Appx. 129), a standard service

offer consists of all competitive retail electric services necessary to maintain electric services to

consumers, including a firm supply of generation.

More than two months later, on December 12, 2012, DP&L filed a Second Revised ESP

Application ("Revised ESP Application"). (R. 97, 100-101). The reason given by DP&L for

filing the Revised ESP Application is that it had discovered errors in the projected revenues and

expenses incorporated in the ESP application filed in October 2012. (R. 97 at 2). The Revised

ESP application was the subject of the proceeding below.

In its Revised ESP Application, DP&L proposed a five-year electric security plan with a

blending plan that annually increases the percentage of competitively acquired rates being

incorporated into its standard service offer rates. (R. 97 at 2, 7). DP&L also proposed six new

rates that customers would pay to implement the blending plan. One of the new rates was a non-

bypassable service stability rider which DP&L claimed was needed to provide stable and reliable

electric service. (R. 97, ESP Blending Plan at 21.)

On January 14, 2013, the PUCO established a procedural schedule for its Revised ESP

Application. The PUCO ordered that local public hearings be held in Dayton on January 29,

2013 and that an evidentiary hearing be held at the PUCO offices in Columbus on March 11,

2013. (R. 121 at 2, 4). On February 28, 2013 the PUCO revised the schedule and ordered the

evidentiary hearing to begin on March 18, 2013. (R. 147 at 3). The hearing began on March 18,
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2013 and concluded on April 3, 2013. Initial post-hearing briefs were filed on May 20, 2013 and

reply briefs were filed on June 5, 2013.

On September 4, 2013, the PUCO issued its Opinion and Order ("Order") regarding

DP&L's Revised ESP Application. In the Order, the PUCO approved the Revised ESP

Application for a term beginning January 1, 2014, and ending December 31, 2016, with some

modifications. (OCC Appx. 25; R. 280 at 15). The PUCO ordered that blending of auction rates

in the generation rates would increase each year, with full auction rates effective January 1,

2017. (OCC Appx. 25-26; R. 280 at 15-16). The PUCO also ordered DP&L to divest its

generation assets no later than December 31, 2016. (OCC Appx. 37; R. 280 at 27).

The PUCO also determined that the service stability rider meets the criteria of R.C.

4928.143(B)(2)(d), as it is a charge related to default (i.e., SSO) service and bypassability that

has the effect of stabilizing and providing certainty regarding retail electric service. (OCC Appx.

31; R. 280 at 21). The PUCO found that the service stability rider is a non-bypassable stability

charge for the purpose of maintaining DP&L's financial integrity so that it may continue to

provide default service. (OCC Appx. 31-32; R. 280 at 21-22). The PUCO stated that it believes

the service stability rider would have the effect of stabilizing or providing certainty regarding

retail electric service. (OCC Appx. 32; R. 280 at 22). The PUCO also found that the service

stability rider is not a transition charge and that authorization of the service stability rider is not

the equivalent of authorizing transition revenue. (OCC Appx. 32; R. 280 at 22). The PUCO

authorized DP&L to collect the service stability rider from customers in the amount of $110

million for each of the years 2014 and 2015, to be imposed when the blending of market rates

begins. (OCC Appx. 35; R. 280 at 25). And because the reliability of financial projections
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significantly declines over ti-tne, the PUCO authorized the service stability rider only until

December 31, 2015. (OCC Appx. 36; R. 280 at 26).

The PUCO also determined that DP&L should have the opportunity to seek relief if its

financial integrity remains compromised beyond 2015. (OCC Appx. 37; R. 280 at 27). The

PUCO ruled that DP&L may file, in a separate proceeding, to extend the service stability rider.

through October 31, 2016. (OCC Appx. 37; R. 280 at 27). In addition, as a condition of

implementing the extended service stability rider the PUCO stated that DP&L must file an

application for a distribution rate case no later than July 1, 2014, and must file an application to

modernize its electric distribution infrastructure through implementation of a smart grid plan and

advanced metering infrastructure. (OCC Appx. 37-38; R. 280 at 27-28).

On September 6, 2013, the PUCO issued an Entry Nunc Pro Tunc to correct what it

called "an administrative error" in the original Order. (OCC Appx. 66; R. 281 at 2). The PUCO

changed the modified ESP's end date from December 31, 2016 to May 31, 2017, thus making

the length of the modified ESP 41 months instead of 36 months. (OCC Appx. 66; R. 281 at 2).

As a result, the PUCO changed the date that DP&L is expected to divest its generation assets to

May 31, 2017. (OCC Appx. 66; R. 281 at 2). In the Entry Nunc Pro Tunc, the PUCO also

changed the end date of the service stability rider from December 31, 2015 to December 31,

2016, meaning that the service stability rider will be in effect for three years, instead of two

years, at an annual amount of $110 million. (OCC Appx. 66; R. 281 at 2). Regarding the service

stability rider extension, the PUCO changed the start date from January 1, 2016, to January 1,

2017, meaning that the term of the extended service stability rider would be five months and the

extended service stability rider would end on May 31, 2017. (OCC Appx. 66; R. 281 at 2). The
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PUCO also reduced the amount of the extended service stability rider from $92 million to $45.8

million. (OCC Appx. 66; R. 281 at 2).

In addition, the PUCO amended the competitive bid auction products to 10 tranches of a

41-month product beginning January 1, 2014, 30 tranches of a 29-month product beginning

January 1, 2015, and 30 tranches of a 17-month product beginning January 1, 2016. (OCC Appx.

66-67; R. 281 at 2-3). The 10 percent/40 percent/70 percent blending percentages contained in

the Order remained the same. (OCC Appx. 67; R. 281 at 3).

Applications for rehearing were filed by several parties. Except for ruling on issues

regarding the upcoming competitive bid auction, the PUCO granted rehearing on October 23,

2013 for the purpose of giving itself additional time to consider the issues. (R. 298).

On March 19, 2014, the PUCO issued its Second Entry on Rehearing. The PUCO denied

almost all the arguments on rehearing concerning the service stability rider. In response to IEU-

Ohio's contention that the service stability rider is an unlawful compensation structure for DP&L

to charge customers for above-market capacity and energy revenue, the PUCO stated that the

service stability rider is not a generation charge. Instead, the PUCO found it to be a financial

integrity charge authorized pursuant to R.C. 4928.143(B)(2)(d). (OCC Appx. 70; R. 316 at 3).

Regarding IEU-Ohio's assertion that the ESP is anticompetitive and violates Ohio antitrust law

under R.C. 1331, the PUCO stated that R.C. 1331 is inapplicable to the case below and that

jurisdiction over R.C. 1331 lies with state courts rather than the PUCO. (OCC Appx. 72; R. 316

at 5).

IEU-Ohio, OCC, Kroger and FirstEnergy Solutions ("FES") argued that the Order

violates R.C. 4928.38, because it authorizes transition revenue or equivalent revenue. (See OCC
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Appx. 72; R. 316 at 5). The PUCO responded that the service stability rider is not a transition

charge because it is not designed to recover specific costs. (OCC Appx. 72-73; R. 316 at 5-6).

IEU-Ohio, OCC and FES also argued that the Order is unlawful and unreasonable

because the service stability rider cannot be authorized pursuant to R.C. 4928.143(B)(2). All

three parties argued that the service stability rider is not a permissible charge under R.C.

4928.143(B)(2)(d) because it does not have the effect of stabilizing or providing certainty

regarding retail electric service. (See OCC Appx. 73; R. 316 at 6). IEU-Ohio also asserted that

the service stability rider is a non-bypassable generation-related rider, which is not one of the

permitted charges under R.C. 4928.143(B)(2). (See OCC Appx. 73; R. 316 at 6). In rejecting the

arguments, the PUCO stated that the record evidence demonstrates that the service stability rider

is necessary for DP&L to provide stable and reliable distribution, transmission, and generation

service. (OCC Appx. 74; R. 316 at 7). The PUCO also cited In re Columbus S. Power Co., 128

Ohio St.3d 512, 201 1-Ohio-1788, 947 N.E.2d 655 126, for the proposition that a finding of

necessity is not a requirement pursuant to R.C. 4928.143(B)(2)(d). (OCC Appx. 75; R. 316 at 8).

Rather, the PUCO stated, a term, condition or charge authorized under R.C. 4928.143(B)(2)(d)

must have the effect of stabilizing or providing certainty regarding retail electric service. (OCC

Appx. 75; R. 316 at 8).

IEU-Ohio, FES, and OHA contended that the Order is unlawful and unreasonable

because the service stability rider amount lacked record support. (See OCC Appx. 75; R. 316 at

8). The PUCO, however, said that it determined that the evidence, taking into account a

reasonable balance between the differing forecasts and projections, supported an service stability

rider amount of $110 million per year over the term of the ESP. (OCC Appx. 76; R. 316 at 9). In

addition, the PUCO stated that it took into consideration planned O&M expense reductions,
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potential capital expense reductions, adjustments to the ;.apital structure, and the potential for a

distribution rate increase in determining the $110 million service stability rider amount. (OCC

Appx. 76; R. 316 at 9).

As for the extended service stability rider, the PUCO made several changes requested in

applications for rehearing. The PUCO changed the end date for the extended service stability

rider to April 30, 2017, one month prior to the end of the ESP. (OCC Appx. 83; R. 316 at 16).

The PUCO, however, rejected DP&L's argument that the Order was unlawful and unreasonable

because it limited the amount that DP&L could receive through the extended service stability

rider. (OCC Appx. 79-80; R. 316 at 12-13). The PUCO also rejected DP&L's arguments that it

was unlawful for the PUCO to place conditions on the extended service stability rider. (OCC

Appx. 81-83; R. 316 at 14-16).

The PUCO also moved up the date that DP&L would be required to divest its generation

assets. Based on new evidence presented in Case No. 13-2420-EL-UNC, the PUCO determined

that DP&L should divest its generation assets no later than January 1, 2016, instead of May 31,

2017 as provided in the Order. (OCC Appx. 84-85; R. 316 at 17-18). And because the new

divestiture deadline, the PUCO revised the competitive bid process blending schedule. (OCC

Appx. 85-86; R. 316 at 18-19). In addition, the PUCO denied rehearing regarding whether its

Entry Nunc Pro Tunc was unlawful because it substantively modified the Order. (OCC Appx. 98;

R. 316 at 31).

On April 17 and 18, 2014, separate applications for rehearing of the Second Entry on

Rehearing were filed by IEU-Ohio, OEG, DP&L, and OCC. (R. 318-321). On May 7, 2014, the

PUCO issued a Third Entry on Rehearing granting the applications for the purpose of giving the

PUCO additional time to consider the arguments. (R. 325).
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On .T une 4, 2-014, the PUCO issued a Fourth Entry on Rehearing denying the applications

for rehearing filed by OCC, IEU-Ohio, and OEG in their entirety. The PUCO granted DP&L's

application for rehearing in part and denied it in part.

DP&L claimed that the Second Entry on Rehearing was unreasonable or unlawful

because it accelerated the competitive bid process auction schedule, which will cause substantial

financial harm to DP&L. (See OCC Appx. 104; R. 326 at 3). The PUCO denied DP&L rehearing

on the basis that DP&I, failed to persuade the PIJCO that the auction schedule is impracticable or

that it jeopardizes DP&L's financial integrity. (OCC Appx. 104; R. 326 at 3). The PUCO also

noted that the extended service stability rider mechanism provides DP&L with an opportunity to

recover a financial integrity charge if it demonstrates, at that time, that its financial integrity has

been jeopardized and if it has satisfied the other conditions the PUCO established. (OCC Appx.

104-105; R. 326 at 3-4).

DP&L also argued that the Second Entry on Rehearing was unlawful or unreasonable

because it resulted from a miscommunication regarding DP&L's ability to divest its generation

assets. (See OCC Appx. 105; R. 326 at 4). DP&L claimed that since the hearing, changed

circumstances have forced DP&L to explore different business courses than that which it had

planned at the time of hearing. (See OCC Appx. 105; R. 326 at 4). One possibility is the potential

sale of DP&L's generation assets to a third party, which could occur as early as 2014. (See OCC

Appx. 105; R. 326 at 4). DP&L contended that it might be capable of selling its generation assets

to a third party in 2014, but it cannot transfer them to an affiliate before 2017. (See OCC Appx.

105; R. 326 at 4). The PUCO granted DP&L rehearing on this issue. (OCC Appx. 106; R. 326 at

5). The PUCO noted that market conditions are inherently unpredictable and subject to

significant fluctuations over time. (OCC Appx. 106; R. 326 at 5). The PUCO also stated that it
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intended to retain oversight over the divestiture as provided by R.C 4928.17(E), while providing

DP&L with the flexibility to transfer its generation assets to an affiliate or to a third-party. (OCC

Appx. 106; R. 326 at 5). Based on evidence presented at the hearing in this case, the PUCO

modified the deadline and directed DP&L to divest its generation assets no later than January 1,

2017. (OCC Appx. 106; R. 326 at 5).

The PUCO also rejected arguments by OEG, IEU-Ohio, and OCC that it is unreasonable

for DP&L to collect the service stability rider after divestiture occurs. The PUCO found that the

arguments were moot in light of its decision to establish January 1, 2017, as the deadline for

DP&L to divest its generation assets. (OCC Appx. 110; R. 326 at 9). The PUCO also stated that

the arguments rest on the false premise that the service stability rider and the extended service

stability rider are generation-related charges intended to maintain the financial integrity of

DP&L's generation business. (OCC Appx. 110; R. 326 at 9). Instead, the PUCO said, the service

stability rider and extended service stability rider are financial integrity charges intended to

maintain the financial integrity of the entire company, not just the generation business. (OCC

Appx. 110; R. 326 at 9). In addition, the PUCO stated that its treatment of the service stability

rider and the extended service stability rider is consistent with the treatment of stability riders

approved for other electric utilities. (OCC Appx. 110; R. 326 at 9).

Both IEU-Ohio and OCC argued that the Order and the Second Entry on Rehearing are

unlawful because they authorize transition revenue or equivalent revenue in violation of R.C.

4928.38. (See OCC Appx. 110-111; R. 326 at 9-10). The PUCO rejected these arguments as

procedurally improper, stating that they had previously been addressed in the Second Entry on

Rehearing. (OCC Appx. 111-112; R. 326 at 10-11).
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IEU-Ohio and 4CC also asserted that the Second Entry on Rehearing is unreasonable

because it failed to reduce the amount of the extended service stability rider, even though the

term of the extended rider was reduced. (See OCC Appx. 112; R. 326 at 11). The PUCO denied

this argument. The PUCO stated that because the extended service stability rider is a financial

integrity charge rather than a generation-related charge, it scheduled the extended service

stability rider to end before the ESP ends. This was to ensure that DP&L would not continue to

collect the extended service stability rider in case a new SSO was not established at the end of

the ESP term. (OCC Appx. 112; R. 326 at 11). The PUCO stated that the amount of the extended

service stability rider is not contingent upon the period of collection, but instead is based upon

the term of the ESP (i.e., 41 months), the final five months of which were used to determine the

prorated amount for the cap on the extended service stability rider. (OCC Appx. 112; R. 326 at

11). Also, the PUCO noted that DP&L will need to demonstrate the financial need for the

extended service stability rider to be authorized by the PUCO so that DP&L may be able to

continue to provide stable and reliable retail electric service. DP&L must also satisfy the

additional conditions for the extended service stability rider established by the PUCO. (OCC

Appx. 112; R. 326 at 11). In addition, the PUCO stated that, if DP&L files an application to

recover an extended service stability rider amount, interested parties will have a full and fair

opportunity to present their arguments on the proper amount to be authorized at that time. (OCC

Appx. 112-113; R. 326 at 11-12).

OCC filed an application for rehearing of the PUCO's Fourth Entry on Rehearing. OCC

argued that DP&L's application for rehearing lacked the specificity required by R.C. 4903.10,

and thus the PUCO acted unlawfully in granting DP&L rehearing in the Fourth Entry on

Rehearing. (OCC Appx. 251-254; R. 328 at 4-7). The PUCO denied OCC rehearing on this
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issue. The PUCO stated that the absence of the words "unreasonable" or "unlawful" in an

application for rehearing does not violate R.C. 4903.10. (OCC Appx. 117; R. 330 at 4).

IEU-Ohio filed an Appeal of the PUCO's orders with this Court on August 29, 2014. (R.

335). DP&L filed a Cross-Appeal on September 19, 2014 (R. 336), and on September 22, 2014,

OCC filed a Second Notice of Appeal. (R. 337).

IV. ARGUMENT

PROPOSITION OF LAW NO. 1: The Public Utilities Commission acted unreasonably
and unlawfully when it authorized an electric utility to charge customers for subsidies to
competitive generation in an electric security plan.

In the proceeding below, DP&L sought to charge customers $330 million over the term

of its electric security plan. The Utility styled its request for $330 million a "service stability

rider." But it's a subsidy. As discussed below, a more apt name (and one OCC will use for

purposes of its Brief) is "competitive service subsidy" charge.

DP&L structured its competitive service subsidy to collect revenues needed to maintain a

return on equity ("ROE") of 7 to 11 percent. (R. 280 at 25). DP&L proposed that the charge be

non-bypassable. That means all of DP&L's distribution customers pay the Utility for this charge,

even if the customer is purchasing electric generation service from a competitive retail electric

service supplier ("marketer"), and not from DP&L.

The PUCO approved DP&L's request and authorized DP&L to implement tariffs to

collect the competitive service subsidy. (OCC Appx. 31-36; 62). It found that generation

competition had caused the Utility's retail generation service revenues and overall profitability to

decline. DP&L's Chief Financial Officer, Craig Jackson, described the "primary drivers" of

DP&L's declining generation revenues and lower profits as (1) increased customer shopping

(meaning retail competition), (2) declining wholesale energy prices, and (3) declining capacity
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prices. (OCC Supp. 192, 1.97, 209, 210). In other words, DP&L - under the Ohio General

Assembly's electric restructuring -- isn't able to retain the generation revenues that it previously

realized from providing regulated generation service. DP&L claimed that it suffered declining

profits (measured by a declining return on equity) since 2010. (OCC Supp. 192).

It is indisputable that the decline in DP&L's profitability was from declining generation

revenues related to the factors identified by Mr. Jackson. Yet the PUCO found that the proposed

charge was not a generation charge (which would be disallowed by Ohio law). Instead, the

PUCO called it a financial integrity charge directed to the utility as a whole (which the PUCO

believes is allowed by Ohio law). It noted that if DP&L's financial integrity becomes further

compromised, it may not be able to provide stable or certain retail electric service. (OCC Appx.

31). The PUCO observed that even though DP&L's businesses (transmission, generation,

distribution) had been unbundled, DP&L is still not structurally separated. (OCC Appx. 32).

Thus, it surmised that the losses in any of DP&L's businesses --including generation-- are

financial losses for the entire utility. (Id.). And the PUCO noted that if one of the businesses

suffers financial harm, it may impact the entire utility, adversely affecting its ability to provide

electric service. (Id.).

But as explained below, the PUCO acted unreasonably and unlawfully in making

customers pay the competitive service subsidy charge. The PUCO's defining of the charge is

mere semantics. And that mislabeling of the charge is costing monopoly customers $330 million

in subsidies to DP&L's competitive generation business that customers should not be paying

under Ohio's electric law. The Court should reverse the PUCO. The PUCO should be directed to

rescind its approval of the Utility's tariff that implements the competitive service subsidy charge.
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A. Untle.r.it.C. 49-7$.38 a utility is "wholly respons.ible for whether it is in a
competitive position" and must be "fully on its own in the competitive
market" once the market development period ends.

Since October 5, 1999, retail electric generation service has been declared a competitive

service under R.C. 4928.03. Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio St.3d 305, 871

N.E.2d 1176, 2011-Ohio-4164, 150. As a competitive service, retail electric generation is no

longer subject to traditional cost-based regulation. (R.C. 4928.03, OCC Appx. 127). Instead,

retail electric generation in Ohio and the charges for it are to be established through the

competitive market.

But for a period of time (until December 31, 2005), under R.C. 4928.38 (OCC Appx.

148), utilities were afforded some assistance in transitioning to the competitive market. That

assistance was through "transition revenues," collected from utilities'customers. R.C. 4928.38

gave utilities the opportunity to apply for and collect transition revenues to cover "transition

costs," as defined under R.C. 4928.39. (OCC Appx. 149).

DP&L seized the opportunity provided by R.C. 4928.38 and 4928.39. It applied for and

was allowed to charge customers $441 million of transition revenues. (OCC Supp. 7). In

receiving the transition revenues, DP&L became "wholly responsible for whether it is in a

competitive position" following its market development period. (R.C. 4928.38). Under the law,

DP&L may not continue to receive transition revenues or "any equivalent revenues" after the end

of its market development period. R.C. 4928.38 (OCC Appx. 148). DP&L's market development

period ended on December 31, 2005. (OCC Supp. 9).

On that date DP&L's transition to competition was supposed to be over. And the PUCO's

authority to allow "transition revenues or any equivalent revenues" also ended:

With the termination of that approved revenue source [transition
revenues], the utility shall be on fully on its own in the competitive
market. The commission shall not authorize the receipt of
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transition revenues or any equiv-ale:nt revenues by an electric utility
except as expressly authorized ***.`

By definition, being "fully on its own in the competitive market" (the generation market),

means that electric utilities' rates for retail generation service (and other services declared

competitive) are no longer subject to cost-based regulation. It also means that electric utilities'

generation service rates are no longer subsidized by their monopoly customers. Instead, if

electric utilities continue to provide retail electric generation services, they must compete with

other generation market participants for profits. And like other competitors, they must compete

in a market that allows customers to switch providers and where wholesale energy prices

fluctuate and capacity prices are uncertain. In other words, the General Assembly allowed

electric utilities like DP&L a limited transition to competition, and then made them subject to the

opportunities and risks of competition. The electric utilities are responsible for whether they

succeed or fail in the new generation market.

A competitive service subsidy charge (the utility's so-called service stability rider) cannot

be approved because it protects the utility, at its customers' expense, against the very market

forces that the General Assembly intends to promote in Ohio. But the PUCO allowed DP&L to

collect transition revenues or any equivalent revenues. The PUCO did not recognize the end to

its authority. It violated R.C. 4928.38. (OCC Appx. 148).

2 The only exception to this prohibition relates to express authorizations found in R.C. 4928.31
through 4928.40. (OCC Appx. 137-151).Those provisions specifically relate to a utility's electric
transition plan. DP&L's electric transition plan expired long ago. The exceptions, thus no longer
apply.
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B. The Public [Jtii.it.ies Commission acted unlawfuhy, violating R.G. 4928.38,
when it authorized a utility to collect "transition revenues or any equivalent
revenues," after the utility's market development period expired.

1. The competitive service subsidy charge allowed DP&L to unlawfully
charge customers for transition revenue.

Under R.C. 4928.38 (OCC Appx. 148), utilities were given the opportunity to receive

"transition revenues" beginning on the starting date (in 1999) of competitive retail electric

service. Under the statute these "transition revenues" ended when the market development period

ended. The General Assembly defined that end as December 31, 2005. DP&L and the PUCO are,

in reality, extending the General Assembly's competitive transition end date into 2016, at

tremendous and unauthorized cost to Ohio consumers.

The PUCO must determine the total amount of the "transition costs of the utility to be

received as transition revenues***." The transition costs "shall be the just and reasonable

transition costs" meeting certain criteria. The costs must be 1) prudently incurred; 2) legitimate,

net, verifiable, and directly assignable or allocable to retail generation service provided to

electric consumers in the state; 3) unrecoverable in a competitive market; and 4) costs that the

utility would be otherwise entitled to an opportunity to recover. R.C. 4928.39 (OCC Appx. 149).

OCC witness Dr. Rose testified that the service stability charge collects transition

revenues. (OCC Supp. 11). IEU-Ohio Witness Hess also testified that the service stability charge

was nothing but an attempt to collect transition revenues to cover stranded investment costs.

(OCC Supp. 105, 117-127). IGS Witness White similarly testified that the service stability

charge amounted to another attempt to collect transition revenues. (OCC Supp. 166-168). Even

DP&L Witness Chambers testified that if the service stability charge was designed to

compensate the utility for its generation business, then it would be equivalent to a transition

charge. (OCC Supp. 217-218).
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But this testimony was rejected. The, PUCO concluded instead tha:t "the service stability

rider is not the equivalent of authorizing transition revenue." (OCC Appx. 32). The PUCO

offered as explanation that "DP&L does not claim its ETP [electric transition plan] failed to

provide sufficient [transition] revenue." (OCC Appx. 32). As further support for its holding that

the service stability charge does not constitute transition revenue, the PUCO stated that "DP&L

continues to be responsible for offering SSO service to its customers and has demonstrated that

the service stability rider is the minimum amount necessary to maintain its financial integrity to

provide such service." (OCC Appx. 32). Finally, the PUCO concluded that its holding is

consistent with its decision in the AEP ESP II case where it held that "AEP Ohio's RSR did not

allow for the collection of inappropriate transition revenues or stranded costs." Id.

But the law does not allow a utility to collect additional transition revenues on such a

basis. Transition revenues, such as the $441 million DP&L collected from customers through its

1999 electric transition plan, were designed to subsidize generation services during the transition

to a competitive generation market. A firm deadline for their recovery was established. That

deadline has passed.

DP&L's competitive service subsidy charge is designed to subsidize generation services

that were supposed to be "fully on their own" by the end of 2005. The fact that the proposed

service stability rider charge relates solely to generation service is well-established by the record

below, which includes the testimony of DP&L's Chief Financial Officer, Mr. Jackson. He

testified that DP&L's transmission and distribution revenues are adequate and would likely

continue to be adequate through the term of the ESP. (Tr. Vol. I at 117-118).

The PUCO is a creature of statute. It may only exercise the authority given to it by the

General Assembly. Columbus S. Power Co. v. Pub. Util. Comm., 67 Ohio St. 3d 535, 620 N.E.2d
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835 (1.993); Pike Natural Gas Co. v. Pub. Util. Comm., 68 Ohio St. 2d 181, 22 Ohio Op.3d 410,

429 N.E.2d 444 (1981). It had no authority to authorize DP&L to collect transition revenues after

the market development period ended on December 31, 2005. Yet, nine years after the end of the

market development period, the PUCO granted DP&L's application to collect $330 million from

customers for transitioning to a competitive generation market. That competitive service subsidy

charge once again gave DP&L transition revenues from its monopoly distribution customers.

The law does not allow for the PUCO to grant electric utilities a series of transitions to the

competitive market, funded by captive customers. One transition was more than enough for

customers. The PUCO's decision should be reversed by this Court.

2. The service stability rider allows DP&I, to unlawfully charge
customers for "any equivalent revenues."

Under R.C. 4928.38 after the market development period, the PUCO "shall not authorize

the receipt of transition revenues or at2y equivalent revenues by an electric utility." (OCC Appx.

148), emphasis added). The prohibition on collecting "any equivalent revenues" precludes a wide

range of revenues from being collected. "Any" is used to refer to one or some of a thing or

number of things, no matter how much or many.3 "Equivalent" when used as an adjective, refers

to being equal in force, amount, or value.4 Thus, the PUCO is prohibited from authorizing the

collection of the competitive service subsidy charge if it is designed to collect any revenues that

are similar to the transition revenues precluded from further recovery by R.C. 4928.38.

As discussed above, because the competitive service subsidy charge compensates DP&L

for costs that it cannot collect in the competitive generation market, it has the same purpose as

customer-funded transition revenues. The competitive service subsidy charge will permit DP&L

3 See, e.g., Merriam-Webster.com, http://www.merriam-webster.com/dictionary/any.

4 See, e.g., Merriam-Webster.com, http://www.merriam-webster.com/dictionary/equivalent.
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to collect customer-funded revenu:es to compensate it for less generation revenues it is collecting

due to competition. DP&L has lost customers due to retail competition. (OCC Supp. 191-192).

But stranded costs were supposed to be addressed through transition revenues authorized

under R.C. 4928.38. In fact, the PUCO, back in 1999, authorized DP&L to collect $441 million

of transition revenues from customers. In the Matter of the Application of Dayton Power & Light

Company for Approval of Transition Plan, Pursuant to 4928.431, Revised Code and for the

Opportunity to Receive Transition Revenues as Authorized under 4928.31 to 4928.40, Revised

Code, Pub. Util. Comm. Case No. 99-1687-EL-ETP, Opinion and Order (Sept. 21, 2000). In that

case the PUCO authorized DP&L to collect transition revenues, through a "customer transition

charge," for its stranded generation costs. (OCC Supp. 7-8).

Mr. Luciani, DP&L's witness in the 1999 case, explained the need for transition

revenues, tying them to the retail market price for electricity, customer switching, and the rates

established through PUCO regulation:

With customer choice, if the utility's rates for retail generation
service exceed the retail market price of electricity, it is reasonable
to expect customers to switch to another generation supplier. As a
result, the utility may be unable to recover the plant investment
costs that it prudently incurred to meet its obligation as a regulated
utility to serve retail customers in reliance upon its ability to
charge the customers the rates established by the PUCO. (OCC
Supp. 8, 138).

Fast forwarding 13 years to the present, the PUCO has again authorized DP&L to collect

revenues that are equivalent to transition revenues under R.C. 4928.38. DP&L's competitive

service subsidy charge is now linked to "financial integrity" claims-claims that stem from

competitive generation service or "customer choice." Like its claims in 1999, DP&L's financial

integrity claims emanate solely from the risk associated with generation. DP&L defined these

risks as including the risk that the forward gas curve will decrease (causing lower electric
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prices); the risk that there will be increased competition in DP&L's service territory (customer

switching); and the risk associated with transitioning to a 100% competitive process (loss of

standard service offer regulated revenues). (OCC Supp. 12).

DP&L's proposed rates for retail generation service (standard service) exceed the

projected market price for electricity. (OCC Supp. 60). DP&L will lose revenues as a result.

DP&L's competitive service subsidy charge combats this revenue loss, with customers on the

losing end. It provides DP&L with $330 million in revenues (collected from customers), based

on achieving profits of between 7% and 11 %.

The competitive service subsidy revenues are the equivalent of transition revenues. They

have the same effect as the transition revenues. The competitive service subsidy revenues are

designed to compensate the utility as it faces the challenges of competition for retail generation

service. The additional revenues provided under the competitive service subsidy charge are

necessitated by the Utility's generation business. In Ohio retail electric generation is subject to

competition. The PUCO is precluded by law from authorizing utilities to collect "any equivalent

revenues."

Here we have a sad irony. DP&L was successful in obtaining a subsidy to increase

customers' rates so it could offset expected declines in what customers could be charged for

electric generation (due to lower prices for the natural gas that is burned in power plants). But

these price declines that DP&L is thwarting are precisely the sort of benefit from the restructured

market that the General Assembly allowed for customers. The Court should reverse to give

customers the benefit of the market that they are losing.

The Court should reverse the PUCO's Order allowing transition revenues or any

equivalent revenues to be collected through a $330 million competitive service subsidy charge.
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C. The Public Utilities i;'.o 'ss.io-n acted unlawi'uhv, violating &C. 4928.02(H),
when it required a utility's captive distribution customers to subsidize the
utility's costs of providing competitive retail electric generation service.

R.C. 4928.02(H) (OCC Appx. 125) declares that it is the state's policy to "[e]nsure

effective competition in the provision of retail electric service by avoiding anticompetitive

subsidies flowing from a noncompetitive retail electric service to a competitive retail electric

service or to a product or service other than retail electric service, and vice versa." The PUCO

violated this state policy when it required DP&L's distribution customers to subsidize DP&L's

generation service.

Retail electric generation is a competitive retail electric service under R.C. 4928.03.

(OCC Appx. 127). Retail electric distribution is a non-competitive service under R.C.

4928.15(A). (OCC Appx. 134). R.C. 4928.02(H) specifically prohibits public utilities from using

revenues from non-competitive retail electric service components (such as distribution service)

to subsidize the cost of providing competitive retail electric service (such as generation service),

or vice versa. "In short, each service component was required to stand on its own." Migden-

Ostrander v. Pub. Util. Comm., 102 Ohio St.3d 451, 2004-Ohio-3924, 812 N.E.2d 955, 14. The

unbundling of components required by S.B.3 "ensured that an electric utility would not subsidize

the competitive generation portion of its business by allocating generation expenses to the

regulated distribution service provided by the utility. Conversely, it ensured that distribution

service would not subsidize the generation portion of the business." Id.

A standard service offer provided under a utility's electric security plan is an offer to

provide all retail electric services necessary to maintain essential electric service to consumers,

including a firm supply of electric generation service. R.C. 4928.141. As part of its standard

service offer, DP&L sought and received PUCO approval of the non-bypassable competitive

service subsidy charge. (OCC Appx. 32). All customers pay this charge, including distribution-
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only customers (shopping customers). Thus, the competitive service subsidy charge is

unquestionably a charge imposed on all of DP&L's distribution customers. Yet, the need for the

competitive service subsidy charge is tied to only one component of service-generation. (OCC

Supp. 197, 210). Allowing DP&L to use non-competitive distribution revenues to subsidize the

costs of providing competitive generation service violates R.C. 4928.02(H).

The PUCO attempts to side-step the law by characterizing the service stability charge

exclusively as a "financial integrity charge" and not a "generation" charge (OCC Appx. 32, OCC

Appx. 70). But the PUCO's semantics are contradicted by the evidence adduced at the hearing.

The record shows the competitive service subsidy has been granted solely because the

profits from the generation portion of DP&L's business are down. (OCC Supp. 51, 116, 197,

210-212). DP&L Witness Mr. Jackson testified that the revenues DP&L receives from its other

business lines (transmission and distribution) are "adequate today" and "adequate over the five-

year proposed ESP period." (OCC Supp. 212-215). That leaves only generation service as the

cause of DP&L's lower profits - profits that the PUCO pumped up when it ordered customers to

pay $330 million in competitive service subsidies.

And even if one were to accept the claim that the competitive service subsidy charge is a

"financial stability" charge (and not a "generation" charge), it is indisputable that the charge is

paid by distribution customers. And if considered a financial stability charge, it supports DP&L

as a whole. It would support all three of DP&L's services: generation, transmission, and

distribution. Thus, calling it a "financial integrity charge" does not preclude this Court from

finding that there is an unlawful subsidy. This is because the competitive service subsidy is paid

for by distribution customers, and if it supports the Utility as a whole (as Appellees claim), it

must by definition support the generation component of DP&L's services.
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To conclude that the,re is no subsidy where the revenues theoretically (but not factually)

support all three of the Utility's bundled services would undermine the statutory unbundling

mandate under S.B. 3. The purpose of the unbundling mandate was to prevent cross-

subsidization which impedes competition. Migden-Ostrander v. Pub. Util. Comm., 102 Ohio

St.3d 451, 2004-Ohio-3924, 812 N.E.2d 955, 14. But here, the PUCO's ruling permits a utility

which has not unbundled its services to profit from cross-subsidization-something that it is

prohibited from under R.C. 4928.02(H).

When the PUCO allowed DP&L to collect a competitive service subsidy charge from all

customers, including distribution-only customers, it authorized what S.B. 3 and R.C. 4928.02(H)

prohibit: cross-subsidization between two of the three major electric service components. OCC

Witness Rose recognized this and testified that the stability charge would subsidize DP&L's

generation service. (OCC Supp. 15). OCC Witness Duann also identified the service stability

rider as an anti-competitive subsidy from non-competitive service (distribution) to a competitive

service (generation). (OCC Supp. 57-58). Dr. Duann described the anti-competitive nature of the

subsidy:

No other business entity competing to supply generation service in
DP&L's service territory receives this kind of subsidy. The
collection of money through the service stability rider by DP&L
gives DP&L an unfair advantage in competing with other
electricity suppliers providing electric generation service within
DP&L's service territory. (OCC Supp. 58).

This Court has in the past recognized the importance of the state policy against cross-

subsidization. In Elyria Foundry Corp. v. Pub. Util. Comm., 114 Ohio St.3d 305, 2007-Ohio-

4164, 871 N.E.2d 1176, the Court was asked to strike down a subsidy from distribution

customers to a utility's competitive service offering (generation). The PUCO had permitted a

utility to either defer fuel costs (generation costs) for later collection from distribution customers
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or apply fuel revenues to decrease distribution case deferr:als. Id. at 19E43-45. The Appellant

claimed the PUCO authorized an unlawful and unreasonable subsidy violating R.C. 4928.02(G).5

Id. at 147. This Court agreed. Id. at 150.

Here too, the PUCO violated the law when it allowed DP&L to charge distribution

customers a $330 million "financial stability" charge solely necessitated by the Utility's

competitive offering of generation service. The Court should reverse the PUCO's Order on this

issue and remand to the PUCO with an order to modify the electric security plan to remedy the

statutory violation.

D. The Public Utilities Commission acted unlawfully and unreasonably when it
required customers to underwrite a utility's service that has been declared
competitive under R.C. 4928.03.

DP&L's generation business was declared a competitive service under R.C. 4928.03.

(OCC Appx. 127). It was deregulated. In other words, competitive generation service is no

longer subject to traditional cost-based regulation. (OCC Supp. 48). When the PUCO approved

the competitive service subsidy charge, it undermined that objective by authorizing an overall

profit for DP&L's combined competitive (generation) and non-competitive (transmission and

distribution) services. The PUCO authorized a Return on Equity ("ROE") target of 7 to 11

percent. (OCC Appx. 35). The PUCO approved a competitive service subsidy charge of $110

million per year for each of three years from January 2014 through December 2016. (OCC Appx.

66).

While the PUCO claimed that it did not exactly determine the profits (ROE) the Utility

will collect (OCC Appx. 35), it nonetheless established a pot of dollars for the Utility. That pot

of dollars represents guaranteed revenues for the Utility. This is regulation. Undoubtedly.

5 Under S.B. 221, new subsections were inserted into R.C. 4928.02, and thus the subsections
were redesignated. Subsection (G) became the current subsection (H).
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Instead of requiring DP8&.L to tackle the challenges of market forces on its own (like other

competitors), the PUCO awarded DP&L $330 million to be collected from captive distribution

customers. As OCC Witness Dr. Rose testified, setting the competitive service subsidy charge to

ensure DP&L's "overall creditworthiness" re-introduces regulatory protection for the

deregulated portion of DP&L's business. (OCC Supp. 6).

Protecting DP&L, by guaranteeing revenues and profits, conflicts with the goals of S.B.

221. As Dr. Rose testified, requesting that all customers ensure the financial integrity of DP&L

requires customers to guarantee earnings for both the regulated (i.e., distribution) and non-

regulated (i.e., generation) portions of DP&L's business. This interferes with how a competitive

market should operate. (Id. at 16).

Each participant in Ohio's generation services market is supposed to be responsible for

its own loss or profit. (OCC Supp. 73). This is the premise of R.C. 4928.38. Each utility, after

the market development period, "shall be fully on its own in the competitive market."

But the PUCO's ruling authorizing the competitive service subsidy disregards the statutes

and the premise of the entire statutory scheme. Instead of deregulating retail electric generation,

the PUCO's Order regulates. But the General Assembly has spoken. Generation is no longer

regulated. It is to be provided through a competitive market. The PUCO erred when it

disregarded the clear legislative purpose underlying these laws. The Court should reverse.

PROPOSITION OF LAW NO. 2: The General Assembly did not permit the PUCO to
allow electric security plans to include items for cost recovery that are not enumerated in
R.C. 4928.143(B)(2). In re.• C©1,vmbvs S: Poiver Ca,128 Ohio St.3d 512.

R.C. 4928.143(B)(2) (OCC Appx. 131) permits an electric distribution utility to include

certain enumerated provisions in its electric security plan. This Court has ruled that electric

security plans can only include provisions that are listed following R.C. 4928.143(B)(2). In re:

Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, 9[32. The PUCO
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approved a cha.r,ge to safeguard the financia.l integrity of DP&L's consolidated operations -

including generation. Does this charge meet the requirements of R.C. 4928.143(B)(2)? No, it

does not. The Court should reverse the PUCO in this regard.

In its Order, the PUCO found that the Utility's competitive service subsidy charge meets

the criteria of R.C. 4928.143(B)(2), because the charge satisfies subsection (d). (OCC Appx.

31). Under R.C. 4928.143(B)(2)(d), in order for a provision such as the competitive service

subsidy charge to be lawful under a utility's electric security plan, it must satisfy three criteria.

h'irst, the provision must be a term, condition, or charge. Second, the provision must relate to one

of the following categories: limitations on customer shopping for retail electric generation

service, bypassability, standby, back-up, or supplemental power service, default service, carrying

costs, amortization periods, and accounting or deferrals, including future recovery of such

deferrals. Third, the provision must also have the effect of stabilizing or providing certainty

regarding retail electric service.

The PUCO determined that DP&L's competitive service subsidy charge met these three

criteria. (OCC Appx. 31). The PUCO found the provision was a term, condition or charge,

meeting the first criteria. The PUCO ruled that the competitive service subsidy relates to "default

service" and "bypassability" --- meeting the second criteria. And the PUCO also found that the

competitive service subsidy charge satisfies the third criteria because it stabilizes and provides

certainty for retail electric service. (OCC Appx. 31).

But as explained below, the PUCO misconstrued the statute and the evidence in this case.

To the contrary, the competitive service subsidy charge can only satisfy the first criterion-- not

the second and third criteria. Consequently the Court should reverse the PUCO's decision that
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R.C. 4928.143(B){2}(d) permits DP&L to collect its competitive service subsidy charge from

customers.

A. The PUCO erred in finding that the service stability charge relates to
"default service" which is a listed item under R.C. 4928.143(B)(2)(d).

The PUCO found that "default service" as used in subsection (d) of R.C. 4928.143(B)(2)

is an electric utility's standard service offer provided either through an ESP or MRO. (OCC

Appx. 31). The PUCO then held that because the competitive service subsidy charge enables

DP&L to provide SSO service, it is related to "default service." But it is wrong for the PUCO to

engage in statutory construction when there is a clear and definite meaning to the term "default

service." And the PUCO's interpretation of the term is inconsistent with how other statutes have

defined both default service and "standard service offer."

1. Default service is defined under R.C. 4928.14 as provider of last resort
service. Since the utility failed to produce measurable and verifiable
evidence of its provider of last resort costs, the PUCO erred in
approving it.

It is well settled that where the language of the statute is clear and unambiguous and

conveys a clear and definite meaning, there is no need to apply rules of statutory construction.

Sears v. Weimer, 143 Ohio St. 312, 55 N.E.2d. 413 (1944), 15, syllabus). An unambiguous

statute is to be applied, not interpreted. Meeks v. Papadopulos, 62 Ohio St.2d 187, 190, 404

N.E.2d 159 (1980). "In such a case, we do not resort to rules of interpretation in an attempt to

discern what the General Assembly could have conclusively meant or intended in **^ a

particular statute--we rely only on what the General Assembly has actually said."

Muenchenbach v. Preble Cty., 91 Ohio St.3d 141, 149, 742 N.E.2d 1128 (2001) (Moyer, C.J.,
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dissenting). Thus, legislative intent may be inquired into only if the statute is ambiguous on its

face.6

Here, there is no ambiguity in the law. "Default service" is legislatively defined. Under

R.C. 4928.14 (OCC Appx. 128), "default service" is defined as the provision of retail electric

generation service by the utility where the non-utility supplier (marketer) fails to provide retail

electric generation service to customers. According to the statute, if a supplier fails to provide

retail electric generation service to customers within the utility's service territory, the customers

of the supplier "default" to the utility's standard service offer until they choose an alternative

supplier.

This Court has on a number of occasions addressed the default service requirements of

R.C. 4928.14 (OCC Appx. 128). Indus. Energy Consumers of Ohio Power Co. v. Pub. Util.

Comm., 117 Ohio St.3d 486, 2008-Ohio-990, 885 N.E.2d 195; In re Columbus S. Power Co., et

al., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, 19[22-30; Ohio Consumers' Counsel v.

Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.2d 269, 9[9[18-26. This Court has

recognized that "default service" is related to a utility's provider of last resort ("POLR")

obligations. For instance, the Court explained that provider of last resort costs are "charges

incurred by an incumbent electric distribution utility for risks associated with its statutory

6 See Cline v. Ohio Bur. of Motor Vehicles, 61 Ohio St.3d 93, 96-97, 573 N.E.2d 77 (1991),
where this Court summarized the rules of statutory construction as follows: "Where the language
of a statute is plain and unambiguous and conveys a clear and definite meaning, there is no need
to apply rules of statutory interpretation ***. However, where a statute is found to be subject to
various interpretations, a court called upon to interpret its provisions may invoke rules of
statutory construction in order to arrive at legislative intent ***. The primary rule in statutory
construction is to give effect to the legislature's intention ***. Legislative intent must be
determined from the language of the statute itself ***, as well as from other matters, see R.C.
1.49. In determining intent, it is the duty of the court to give effect to the words used, not to
delete words used or insert words not used." (Citations omitted).
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obligation under R.C. 4928.14(C), as the default provider, or provider of last resort, for

customers who opt for another provider who then fails to provide service." Ohio Consumers'

Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.2d 269, y[4,

footnote 2 (citation omitted). See also Constellation New Energy, Inc. v Pub. Util. Comm., 104

Ohio St.3d 530, 2004-Ohio-6767, 820 N.E.2d 885, 139, footnote 5 (describing POLR cost as

costs incurred by the electric distribution utility for risks associated with its obligation as the

default provider for customers who shop and then return for generation service).

Even the PUCO itself has determined that the default service requirements under R.C.

4928.14 relate to provider of last resort obligations. (OCC Appx. 128). The PUCO made this

finding just a few years ago in another electric security plan proceeding. In re the Application of

Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment

to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Pub.

Util. Comm. No. 08-917-EL-SSO, Order on Remand at 18 (Oct. 3, 2011). The law has not

changed since the PUCO last applied the default service language to mean provider of last resort.

Since the law is unchanged, the PUCO's application of the law should not have changed.

As indicated, R.C. 4928.14 clearly defines default service as pertaining to the need to

serve returning customers. Definitions provided by the General Assembly are to be given great

deference in deciding the scope of particular terms. Good Samaritan Hospital v. Porterfield, 29

Ohio St.2d 25, 30, 278 N.E.2d 26 (1972). Indeed, this Court has noted that "the General

Assembly's own construction of its language, as provided in definitions, controls in the

application of a statute." Ohio Civil Rights Comm. v. Parklawn Manor, 41 Ohio St.2d 47, 50,

322 N.E.2d 642 (1975).
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"Default service" as defined by the General Assembly, the Ohio Supreme Court, and the

PUCO means service provided by the electric distribution utility that must be offered if suppliers

are unable to continue to serve customers who have switched from the utility to a supplier. And

default service can include competitive and non-competitive components. See Indus. Energy

Users-Ohio v. Pub. Util. Comm., 117 Ohio St.3d 486, 492, 2008-Ohio-990, 885 N.E.2d 195, 9E27

(the Court found that rate base recovery to build and operate a generation facility was an

allowable non-competitive cost associated with POLR, and determined that the PUCO's approval

must be given under R.C. Chapters 4905 and 4909).

In contrast, a standard service offer can only consist of "competitive" components of

retail electric generation service. In R.C. 4928.141 (OCC Appx. 129), the General Assembly

defines the standard service offer as "all competitive retail electric services necessary to maintain

essential electric service to consumers, including a firm supply of electric generation service."

(Emphasis added). (R.C. 4928.141, OCC Appx. 129). This distinction alone shows the fallacy of

the PUCO's conclusion that standard service offer equals default service. A standard service

offer cannot mean the same as default service because of how the General Assembly has limited

the standard service offer to competitive components; at the same time the Court has construed

default service to include competitive and non-competitive components.

This Court should conclude that there is no need to construe "default service" because it

is clearly defined under R.C.4928.14. (OCC Appx. 128). As defined in that statute, "default

service" means provider of last resort service; it does not mean standard service offer service.

And the Court has held that for a provider of last resort charge to be authorized, the electric

utility must show measurable and verifiable evidence of POLR costs. In re the Application of

Columbus Southern Power Company for Approval of an Electric Security Plan, an Amendment
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to its Corporate Separation Plan; and tlt.e Sale or Transfer of Certain Generating Assets, Plib.

Util. Comm. No. 08-917-EL-SSO, et. al. Order on Remand at 29 (Oct. 3, 2011). But DP&L did

not produce measurable and verifiable evidence of its provider of last resort costs, as the PUCO

has ruled it must, to justify a competitive service subsidy charge as provider of last resort related.

Thus, the PUCO erred when it allowed DP&L to charge customers $330 million for a

competitive service subsidy, on a premise that the standard service offer equates to default

service under the statute. (OCC Appx. 31). There is no statutory justification for approving the

competitive service subsidy charge as "default service" under R.C. 4928.143(B)(2)(d).

2. If statutory construction is necessary, the Court should construe the
statute in light of R.C. 1.47 and 1.49. In doing so, it should find that
the PUCO erred as a matter of law in equating default service with
the standard service offer.

As explained above, the term "default service" has meant a service related to the utility's

obligation as the provider of last resort. The term was defined this way by the General Assembly.

It has been applied this way by the Court. And, prior to this case, it has been applied this way by

the PUCO. Thus, there is no need for this Court to interpret the term "default service."

If, however, the Court determines that "default service" as used in the context of R.C.

4928.143(B)(2)(d) (OCC Appx. 131) requires further interpretation, it should look to the rules of

statutory construction in Ohio. Those standards include R.C. 1.47 (OCC Appx. 119) and 1.49

(OCC Appx. 120). Meeks v. Papadopulos, 62 Ohio St. 2d 187, 190, 404 N.E.2d 159 (1980)

(where a statute is found to be subject to various interpretations, a court called upon to interpret

its provisions may invoke the rules of statutory construction to arrive at the legislative intent).

In statutory construction, the primary rule is to give effect to the legislature's intention.

Carter v. Division of Water, 146 Ohio St. 203, 65 N.E.2d 63, syllabus (1946). To ascertain the

legislature's intent, courts rely upon ordinary principles of statutory construction including those
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principles in the Ohio Revised Code. Stewart v. Trumbull Cty. Bd. of Elections, 34 Ohio St.2d

129,130, 296 N.E.2d 676 (1973). Although there are many rules of statutory construction, for

purposes of this case, the Court should focus on two standards in particular: R.C. 1.47 and 1.49.

(OCC Appx. 119-120).

Under R.C. 1.47 (OCC Appx. 119), when a statute is enacted it is presumed, inter alia,

that the entire statute is intended to be effective and a just and reasonable result is intended. This

Court has construed this to mean that "words in statutes should not be construed to be redundant,

nor should any words be ignored. " East Ohio Gas Co. v. Pub. Util. Comm., 39 Ohio St.3d 295,

299, 530 N.E.2d 875 ( 1988).

Further this Court has acknowledged that words in the statute do not exist in a vacuum.

D.A.B.E. Inc. v. Toledo-Lucas County Bd. of Health, 96 Ohio St.3d 250, 255, 2002-Ohio-4172,

773 N.E.2d 536. Indeed the Court has noted that it is "axiomatic in statutory construction that

words are not inserted into an act without some purpose." State ex rel. Carmean v. Board of

Education, 170 Ohio St. 415, 422, 165 N.E.2d 918 (1960). Accordingly, courts must give effect

to the words expressly used in a statute rather than deleting words used, or inserting words not

used, in order to interpret an ambiguous statute. State v. Taniguchi, 74 Ohio St.3d 154, 156, 656

N.E.2d 1286 (1995).

R.C. 1.49 (OCC Appx. 120) provides that when a statute is ambiguous, a court may

consider, inter alia, the consequences of a particular construction in determining the intent of the

legislature. If the construction of the statute produces unreasonable or absurd results it should be

avoided. State ex rel. Bolin v. Ohio Environmental Protection Agency, 82 Ohio App.3d 410, 413,

612 N.E.2d 498 (1992) (holding that a strong presumption exists in favor of statutory

construction which avoids absurd results).
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Under thLse rules of statutory construction the PUCO's statutory analysis is in error. If

"default service" merely means the standard service offer, then the General Assembly would

have used "standard service offer" instead of "default service." Under R.C. 1.47(B) (App. 119),

the entire statute is intended to be effective. "The presumption always is that every word in a

statute is designed to have some legal effect, and putting the same construction on a statute,

every part of it is to be regarded and so expounded if practicable, as to give some effect to every

part of it." Richards v. Market Exch. Bank Co., 81 Ohio St. 348, 90 N.E. 1000 (1910). One must

presume that the General Assembly specifically chose the term "default service" for a purpose.

Instead of inserting a new term-standard service offer -for the original term "default service"

the Court must leave the statute intact. Otherwise, the meaning of the statute changes and the

legislative intent is disregarded.

Additionally, if one were to accept the PUCO's legal analysis-whereby "default

service" means "standard service offer"-then absurd results could be expected. "Standard

service" encompasses much more than" default service" or provider of last resort.

Under R.C. 4928.141 (OCC Appx. 129), a standard service offer is defined as "all

competitive retail electric services" necessary to maintain essential electric service to customers.

"Retail electric services" include a whole host of components including generation, aggregation,

power marketing, power brokerage, transmission, distribution, ancillary service, metering

service, and billing and collection service. (R.C. 4928.01(A)(27) (OCC Appx. 124 A-G).

"Competitive" retail electric service is further defined as retail electric service components that

have been declared competitive.

And if default service means "standard service offer," any electric security plan provision

related to standard service -- generation, aggregation, power marketing, power brokerage,
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transxnission, distribution, ancillary service, metering service, and billing and collection service. -

- would be permissible under subsection (d). That type of interpretation virtually renders

subsection (d) and the entirety of R.C. 4928.143(B)(2) meaningless. If the electric security plan

may include charges simply relating to the standard service offer (in lieu of "default service")

then there is no limit on charges under subsection (d), other than that the charges stabilizes or

provide certainty. Indeed, under an electric security plan, all provisions are by definition related

to the standard offer.

The PUCO's interpretation, if accepted, would open the floodgates to all sorts of charges.

The PUCO and the Court should consider the consequences of this particular construction when

construing the statute. See R.C. 1.49 (E) (OCC Appx. 120). Additionally, this approach is

contrary to the General Assembly's express intent limiting the provisions of an electric security

plan. The Court's precedent is to limit the electric security plan provisions to the express terms

contained in the law. In re Columbus S. Power Co., et al., 128 Ohio St.3d 512, 2011-Ohio-1788,

947 N.E.2d 655, 9132. The PUCO's interpretation is inconsistent with the Court's holding.

Thus, the Court should find that "default service" as used in R.C. 4928.143 is not

synonymous with "standard offer service." It should reject the PUCO's interpretation and find as

a matter of law that the PUCO erred in equating default service with standard service. See, e.g.,

East Ohio Gas Co. v. Pub. Util. Comm., 39 Ohio St.3d 295,299,530 N.E.2d 875 (1988) (where

the Court found that the PUCO erred in construing R.C.4905.03(A)(6) when it treated the phrase

"affiliated with" as synonymous with "under the control of.").

B. The PUCO erred in ffinding that the service stability charge relates to
"bypassability," which is a listed item for recovery under R.C.
4928.143(B)(2)(d).

The PUCO determined that the service stability charge is related to "bypassability"-one

of the listed items under R.C. 4928.143(B)(2)(d) that can be allowed for charges to customers.
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(0CC Appx. 131). This conclusion is apparently based on the PUCO's finding that the service

stability rider is a non-bypassable charge. (OCC Appx. 31).

Unlike "default service," "bypassability" is not defined by the General Assembly. Thus,

the PUCO can engage in statutory interpretation. But in undertaking this task, the PUCO must do

so in a reasonable manner. And it should consider Ohio's Rules of Statutory Construction and the

case law that has developed under those rules.

As discussed earlier under R.C. 1.49(E) (OCC Appx. 120), if statutes are construed, one

must consider the consequences of a construction. Unreasonable or absurd results should be

avoided. But the PUCO did not consider the consequences of interpreting the term

"bypassability." It failed to realize the unreasonable or absurd results from if its statutory analysis.

All utility charges are either bypassable or non-bypassable. And if the PUCO's interpretation is

adopted there is no limit to the charges that may be sought.

That type of interpretation is unreasonable. It renders subsection (d) virtually meaningless

and is contrary to the General Assembly's express intent (as construed by the Ohio Supreme

Court) to place limits on the provisions that an electric utility may include in its electric security

plan. In re Columbus S. Power Co., et al., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, 9[

32. For these reasons, the PUCO erred. The Court should reverse the PUCO's Order.

C. The PUCO erred in finding that the service stability charge has the effect of
stabilizing or providing certainty regarding electric service.

As stated above, the PUCO erred in finding that the competitive service subsidy

charge is related to "default service" or "bypassability" under R.C. 4928.143(B)(2)(d). Thus,

the second part of the three-part analysis - determining that the charge fits within the

categories enumerated in the statute - was not met. But the PUCO also erred in finding that
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the competitive service subsidy charge met the third criterion of the statute. That criterion

requires the provision to stabilize or provide certainty regarding retail electric service.

The PUCO found that the competitive service subsidy would stabilize or provide certainty

regarding retail electric service. (OCC Appx. 31-32). It also found that if DP&L's financial

integrity "becomes further compromised, it may not be able to provide stable or certain retail

electric service." (OCC Appx. 32). The PUCO noted that DP&L is not structurally separated

and thus, the financial losses in the generation, transmission, or distribution business of DP&L

are financial losses for the entire utility. (OCC Appx. 32). The PUCO then concluded that the

competitive service subsidy charge will provide stable revenue to DP&L to maintain its financial

integrity.

But the PUCO misses the point. The statute is directed to providing certainty regarding

retail electric service, not certainty of revenues for the utility. The words of the statute state that

the "terms, conditions, or charges" must "have the effect of stabilizing or providing certainty

regarding retail electric service." But the PUCO reads the language to allow any provision that

enriches the utility so long as the utility can show that it needs revenues in order to provide

service. In other words, under the PUCO's interpretation, as long as the provision stabilizes the

utility's earnings, it is permissible.

Such a liberal construction of the statute conflicts with Ohio's rules of statutory

construction. Had the General Assembly wanted to allow more permissive structuring of an

electric security plan, it would have inserted language to that effect. It did not. The statute is

written from the perspective of the customer and requires certainty regarding retail electric

service, not certainty of earnings for the utility.
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The doctrine of expressio unius est exclusio aLterius provides that to express or include

one thing implies the exclusion of the other or of the alternative.53 Under that doctrine, the

General Assembly provided authority to the PUCO to approve specific provisions that promote

stability and certainty regarding retail electric service. It did not authorize a provision that

promotes stability and certainty of earnings for the utility.

The PUCO cannot rewrite the law. "To construe or interpret what is already plain is not

interpretation but legislation, which is not the function of the courts." Thompson Elec., Inc. v.

Bank One, Akron, N.A., 37 Ohio St.3d 259, 264, 525 N.E.2d 761 (1988) (remaining

citation omitted). R.C. 4928.143(B)(2)(d) is clear and unambiguous.

The PUCO's attempt to interpret the words in the statute to justify approving the stability

charge under R.C. 4928.143(B)(2)(d) is unlawful and unreasonable. The Court should reverse the

PUCO.

PROPOSITION OF LAW NO. 3: The Public Utilities Commission acted unlawfully when
it amended its Opinion and Order by an Entry Nunc Pro Tunc that authorized an
additional $110 million in rate increases, delayed giving consumers the benefit of a
competitive bid auction for the standard service offer price, and failed to state the findings
of fact required by R.C. 4903.09.

A. The PUCO's September 6, 2013 Entry Nunc Pro Tune exceeded the allowable
scope of a nunc pro tune order.

Through its September 6, 2013 Entry Nunc Pro Tunc, the PUCO made broad substantive

changes to its September 4, 2013 Order - not merely corrections for typographical errors and the

like. The PUCO: 1) delayed the SSO being 100% competitively bid by an additional five

months-from January 1, 2017 until June 1, 2017; 2) gave DP&L an additional five months-

from December 31, 2016 until May 31, 2017-to divest its generation assets; 3) extended the

period of the ESP for an additional five months, also from December 31, 2016 until May 31,

2017; 4) extended the service stability rider a full year, which means that customers have to pay
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DP&L an additional $110 million in 2016; and 5) made the extended service stability rieler

available to DP&L in 2017 in the amount of $45.8 million. (OCC Appx. 65-67; R. 281). The

Nunc Pro Tunc Entry cost consumers money.

These changes constituted substantial amendments to the PUCO's Order, exceeding the

allowable scope of a nunc pro tunc order. Ohio law has been clear since this Court's holding in

1928 in Helle v. Pub. Util. Comm. that "[t]he province of a nunc pro tunc entry is to correct the

record of the court in a case so as to make it set forth an act of the court, which though actually

done at a former term thereof, was not entered upon the journal; and it cannot lawfully be

employed to amend the record so as to make it show that some act was done at a former term,

which might or should have been, but was not, then performed." Helle v. Pub. Util. Comm., 118

Ohio St. 434, 440, 161 N.E. 282 (1928), citing Cleveland Leader Printing Co. v. Green, 52 Ohio

St. 487, 40 N.E. 201, 49 Am. St. Rep. 725 (1895) (emphasis in original). The Court further held,

"the proper office of a nunc pro tunc order is to correct the record so as to cause it to show an act

of the court which, though actually done at a former term, was not entered on the journal." Id.,

citing Huber Mfg. Co. v. Sweny, 57 Ohio St. 169, 48 N.E. 879 (1897).

In Interstate Motor Transit v. Pub. Util. Comm. of Ohio, 119 Ohio St. 264, 163 N.E. 713

(1928), this Court further explained the proper use of a nunc pro tunc order. There, the PUCO had

orally granted a certificate to a common carrier, but before the certi.fcate was written, the PUCO

amended the route the certificate covered. 119 Ohio St. at 268. The Court considered the Helle

case and stated:

[W]hen an irregular route certificate is applied for, and an irregular
route certificate is in fact granted, the commission may not at a
later date, by a nunc pro tunc entry, change that which was done
from an irregular to a regular route, by merely saying that it was
the intention of the eommissi®n to issue a certificate for a regular
instead of an irregular route, * * * The office of a nunc pro tunc is
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not to change what the court or the commission in fact did and
recorded, but is to record that which was in fact done, but was not
recorded.

Id. at 270. (Emphasis added). The Court, in Interstate, held that the Helle holding did not apply

because in Interstate the PUCO had never memorialized its decision so it was authorized to

amend it prior to issuing the certificate. Id. That is not the case in this proceeding, however.

In this case, the PUCO issued a written Order on September 4, 2013, and then two days

later, on September 6, 2013, issued a Nunc Pro Tunc Entry amending its September 4 Order. The

Nunc Pro Tunc Entry made multiple substantive changes to the Order, including among other

things extending the term of the ESP from 36 to 41 months, extending the competitive service

subsidy a full year and making the extended service stability rider available to DP&L in 2017. The

impact of these changes to the September 4, 2014 Opinion and Order is a higher price tag-by more

than $100 million-to DP&L's customers.

Notwithstanding the magnitude of these changes, the PUCO explained only that the

changes were "[d]ue to an administrative error ***." (OCC Appx. 66; R. 281 at 2). Because of

this "administrative error," according to the PUCO, the September 4, 2013 Order "does not reflect

the decision that the Commission intended to issue, including the length of the modified ESP

period." (Emphasis added.) (Id.)

The PUCO's statement that the Entry Nunc Pro Tunc was designed to reflect its intended

decision is, consistent with Helle and Interstate, indicative that it exceeded the permitted use of

an Entry Nunc Pro Tune to correct the entry to reflect the action that was actually taken. The Entry

Nunc Pro Tunc reflected a significantly different result than that voted upon at the PUCO's public

meeting and could not reasonably be construed to be the action taken on September 4, 2013.
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To modify its Order in such a substantive way required adherence to a different law with

unique procedures. That different law is R.C. 4903.10, for applications for rehearing. Discount

Cellular, Inc. v. Pub. Util. Com.n2., 112 Ohio St. 3d 360, 859 N.E. 2d 957, 2007 Ohio 53 (2007); R.C.

4901.08. Further, the PUCO's rule, Ohio Admin. Code 4901-1-35(B), would have allowed for parties

such as the Consumers' Counsel to file a memorandum contra opposing an application for rehearing

that proposed what was considered in the Entry Nunc Pro Tunc. No entry for rehearing from DP&L or

any party was pending to change the PUCO's Order at the time it issued its Entry Nunc Pro Tunc.

And the Entry Nunc Pro Tunc reflected a significantly different result than that voted upon by the

PUCO in its public meeting of September 4, 2014. It cannot reasonably be construed to be the same

action taken on September 4, 2014. Consequently, the Entry Nunc Pro Tunc is unlawful and should

be vacated by the Court.

B. The PUCO's September 6, 2013 Entry Nunc Pro Tunc is unlawful because it
did not state the reasons prompting amendment of the PUCO's September 4
Opinion and Order or the findings of fact upon which such amendment was
based as required by R.C. 4903.09.

Ohio law requires the PUCO to base all of its decisions on facts in the record and then

explain the rationale behind its decision. R.C. 4903.09 (OCC Appx. 122) states, "In all contested

cases heard by the public utilities commission, a complete record of all of the proceedings shall

be made, including a transcript of all testimony and of all exhibits, and the commission shall file,

with the records of such cases, findings of fact and written opinions setting forth the reasons

prompting the decisions arrived at, based upon said findings of fact."

This Court has also further delineated the requirements of R.C. 4903.09. The Court stated,

"we have held that in order to meet the requirements of R.C. 4903.09, therefore, the PUCO's

order must show, in sufficient detail, the facts in the record upon which the order is based, and the

reasoning followed by the PUCO in reaching its conclusions. Although strict compliance with the
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terms of R.C. 4903.09 is not required, a legion of cases establishes that the commission abuses its

discretion if it renders an opinion without record support." Ohio Consumers' Counsel v. Pub.

Util. Comm. of Ohio, 111 Ohio St. 3d 300, 2006-Ohio-5789, 856 N.E.2d 213, 123. (Citations

omitted.)

In this case, the PUCO offered no rationale in the Entry Nunc Pro Tunc for the

modifications it made to its September 4, 2013 Order beyond stating that the changes were "[d]ue

to an administrative error***." (OCC Appx. 66; R. 281 at 2). However, an "administrative error"

cannot justify the magnitude of changes that the PUCO announced in its Entry Nunc Pro Tunc.

All of those changes were made with no reasoning offered and no mention of the record, despite

costing customers more than $100 million in charges and delaying the date by which customers

could receive the benefit of lower market prices in DP&L's standard service offer.

In its September 4, 2013 Order, the PUCO stated each party's position on a given issue

and then gave, in most cases, some explanation as to why it was making its decision. But in the

Entry Nunc Pro Tunc the PUCO merely set forth changes based on a general statement that it was

correcting an administrative error that did not reflect what it intended. This did not constitute

adequate explanation or factual support of the reasons prompting its decision. The PUCO's Entry

Nunc Pro Tunc violated the law in making substantive changes to the September 4, 2013 Order

without setting forth findings of fact or reasons for such changes.

The Court has stated that it would not reverse an order of the PUCO unless the

challenging party proves prejudicial effect. Ohio Consumers' Counsel v. Pub. Util. Comm. of

Ohio, 111 Ohio St. 3d 300, 2006-Ohio-5789, 856 N.E.2d 213, 148. Here, the Entry Nunc Pro

Tunc has a prejudicial effect on DP&L's customers and the parties to the case (other than DP&L).

Customers will have to pay an additional $110 million over the term of the ESP because of the
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Septe,rnber 6, 2013 Entry. That Entry also further delays DP&L's transition to a 100%

competitively bid SSO, which means a delay in the potential for customers to receive lower

market prices. Furthermore, the complete lack of rationale behind those changes inhibits parties'

ability to challenge them (and the Court's ability to review them) because there is no basis for the

changes.

But even if a prejudicial effect could not be so easily demonstrated, the Court has also

held that if the PUCO's failure to provide a record "stymies" the complaining party's ability to

demonstrate prejudice, the Court will remand the case "for the development of an appropriate

record as the basis for its decision, and for possible further appeal by the appellant if he can then

demonstrate prejudice." Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87, 92, 1999-Oliio-206, 706

N.E.2d 1255. Although the prejudice is evident in this case, the Court should make clear that any

subsequent decision must be supported by an appropriate record.

The changes memorialized in the September 6, 2013 Entry obligate customers to pay

more money for their electric service. Such significant changes require more than a single non-

substantive sentence of explanation.

The PUCO amended some portions of the Order and the Entry Nunc Pro Tunc through its

Second Entry on Rehearing. (OCC Appx. 68-101; R. 325). But the PUCO retained some of the

changes made through the Entry Nunc Pro Tunc: extension of the ESP's end date to May 31,

2017; extension of the service stability rider to three years; and the delay in the competitive

bidding auction. (OCC Appx. 98-99; R. 325 at 31-32). And it did so without citing any specific

evidence to support the Entry Nunc Pro Tunc.

The PUCO's September 6, 2013 Entry Nunc Pro Tunc is an unlawful amendment of a

previously journalized Order without the findings and rationale required by R.C. 4903.09. The
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Septernbe,r b, 2013 Entry is in direct contravention of this Court's established precedent

governing the use of nunc pro tunc orders. Hence, the September 6, 2013 Entry Nunc Pro Tunc is

unlawful, and the Court should vacate it.

PROPOSITION OF LAW NO. 4: The PUCO acted unreasonably and unlawfully when it
coi}sidered a utility's application for rehearing that failed to comply with R.C. 4903.10.

Under R.C. 4903.10 (OCC Appx. 123), a party may file an application seeking rehearing

of a PUCO decision. An application for rehearing must specify how the PUCO Order was

unreasonable or unlawful. Otherwise, the PUCO may not consider the application. DP&L sought

rehearing of the PUCO's Second Entry on Rehearing, but did not specify how the PUCO's

decision was unreasonable or unlawful. Did the PUCO err in considering DP&L's application?

Yes. DP&L's application for rehearing did not comply with the law, R.C. 4903.10. The

PUCO's Fourth Entry on Rehearing (OCC Appx. 102-113), denying DP&L's request to slow

down the phase-in of the competitive bid auction, must stand. Additionally, the PUCO's decision

in that Rehearing Entry requiring DP&L to divest its generation assets by January 1, 2017,

should remain. DP&L has not complied with the rehearing requirements under the law.

Rehearing may be sought by any party who has entered an appearance in the proceeding

on any matter determined in the proceeding. (R.C. 4903.10). In considering an application for

rehearing, Ohio law provides that the PUCO "may grant and hold such rehearing on the matter

specified in such application, if in its judgment sufficient reason therefore is made to appear."

(Id.). Further, if the PUCO grants a rehearing and determines that "the original order or any part

thereof is in any respect unjust or unwarranted, or should be changed, the Commission may

abrogate or modify the same ***." (Id.)

But before the PUCO can grant rehearing on any matter, the requirements of R.C.

4903.10 must be met. R.C. 4903.10 mandates that the application for rehearing must "set forth
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specifically the, ground or grounds on which the applicant considers the order to be unreasonable

or unlawful." (Id.). The Ohio Supreme Court has held that "when an appellant's grounds for

rehearing fail to specifically allege in what respect the PUCO's order was unreasonable or

unlawful, the requirements of R.C. 4903.10 have not been met." Discount Cellular, Inc., et al. v.

Pub. Util. Comm., 112 Ohio St.3d 360, 375, 2007-Ohio-53, 59 (citations omitted).

The Court has further mandated that there be "strict compliance with such specificity

requirement." Office of Consumers' Counsel v. Public Util. Comm. (1994), 70 Ohio St.3d 244,

247-248 (citations omitted); see also Discount Cellular, Inc., et al. v. Pub. Util. Comm., 112

Ohio St.3d at 360 (citations omitted) (stating that "[w]e have strictly construed the specificity

test set forth in R.C. 4903.10.").

DP&L's Application for Rehearing did not meet these requirements. DP&L's

Application for Rehearing merely requested that the PUCO grant rehearing on its decision in its

Second Entry on Rehearing. (R. 320). "Unreasonable" and "unlawful" were not found in

DP&L's application for rehearing. Neither are grounds on which DP&L considers the PUCO's

Second Entry on Rehearing to be unreasonable or unlawful. DP&L's rehearing claims were:

The Commission should grant rehearing on its decision in

its Second Entry on Rehearing (pp. 17-18) to accelerate the

deadline for DP&L to transfer its generation assets to

January 1, 2016. The Commission should restore the May

31, 2017 deadline that it established in its September 6,

Entry Nunc Pro Tunc." (R. 320 at 1-2).

2. The Commission should grant rehearing on its decision in

its Second Entry on Rehearing (pp. 18-19) to accelerate

blending of the competitive bidding process. The

Commission should restore the blending schedule that it

established in its September 6, 2013 Entry Nunc Pro Tunc."
(Id. at 2).

45



Beaovv, OCC filed a.gainst DP&L's application for rehearing. (R. 323). OCC argued that DP&L's

application was defective and should be denied. (R. 323 at 4-25). And OCC applied for rehearing

(OCC Appx. 246-256; R. 328) after the PUCO's Fourth Entry on Rehearing granted, in part,

DP&L's defective application. (R. 326).

But the PUCO denied OCC's application for rehearing. (OCC Appx. 117; R. 330 at 4).

The PUCO found that "the grounds upon which DP&L sought rehearing and the relief requested

were clearly set forth with specificity and detail." (OCC Appx. 117; R. 330 at 4). It concluded

that "DP&L complied with the plain language of R.C. 4903.10." (Id.).

The PUCO was wrong. DP&L must allege in what respect the PUCO's Orders are unjust

and unreasonable. Discount Cellular, Inc., et al. v. Pub. Util. Comm., 112 Ohio St.3d at 375,

(citations omitted). It did not do this.

Yet R.C. 4903.10 demands specificity. City of Marion v. Pub. Util. Comm., 161 Ohio St.

276, 279-80, 119 N.E.2d 67 ( 1954) (citing City of Cincinnati v. Pub. Util. Comm., 151 Ohio St.

353, 378, 86 N.E.2d 10 (1949). It has not been provided by DP&L in its application for

rehearing. Because the requirements of R.C. 4903.10 have not been met, the PUCO erred in

accepting the Utility's application for rehearing.

V. CONCLUSION

Customers of DP&L, through the unlawful orders of the PUCO, must pay $330 million

(plus financing charges) in increased rates for a "service stability rider" charge. This charge is a

competitive generation subsidy. The PUCO sanctioned the subsidy and allowed DP&L to offset

declining generation prices with revenues funded by captive customers.
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But these price declines thu.t DP&L was protected from are precisely the sort of benefit

from the restructured market that the General Assembly allowed for customers. The Court should

reverse the PUCO to give customers the benefit of the market that they are losing.
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SECOND NOTICE OF APPEAL

At issue in this appeal are approximately $330 million in unjustified Service Stability

Rider charges that will be collected from nearly 500, 000 utility customers over the next three

years.' Appellant, the Office of the Ohio Consumers' Counsel (`°OCC"), consistent with R.C.

4903.11 and 4903.13, and S.Ct.Prac.R. 3.11 (A)(2), 3.11(C)(2), and 10.02, hereby gives notice to

this Court and to the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this

second appeal from decisions of the PUCO issued in the Electric Security Plan proceedings of

The Dayton Power and Light Company ("DP&L"), Case No. 12-426-EL-SSO et al. The

decisions being appealed are the PUCO's Opinion and Order entered in its Journal on September

4, 2013 (Attachment A), the PUCO's Entry Nunc Pro Tunc entered in its Journal on September

6, 2013 (Attachment B), and the four Entries on Rehearing entered in the PUCO's Journal on

October 23, 2013, March 19, 2014, June 4, 2014, and July 23, 2014 in Case No. 12-426-EL-SSO

et al (Attachments C, D, E, and F).2

Appellant is the statutory representative, as established under R.C. Chapter 4911, of

DP&L's 500,000 residential customers. OCC was a party of record in the above-referenced

PUCO cases.

On October 4, 2013, OCC filed, in accordance with R.C. 49I33.10, an Application for

Rehearing from the PUCO's September 4, 2013 Opinion and Order. Two days later, on

September 6, 2013, the PUCO issued a,Nunc Pro Tunc Entry making multiple substantive

i The PUCO authorized DP&L to collect the Service Stability Rider from customers at $110
million for calendar years 2014, 2015 and 2016. September 6 Entry Nunc Pro Tunc at 2. 1.7P&L.
may seek up to an additional $45.8 million by applying for a Service Stability Rider-Extension.
See id.

Z Per S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached.
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changes to its September 4, 2013 Opinion and Order. Under these changes, customers will pay

an additional $110 million for electric service.

By Entry dated October 23, 2013, the PUCO granted rehearing for further consideration

of the matters specified in numerous parties' applications for rehearing. The PUCO issued its

first substantive Entry on Rehearing on March 19, 2014, granting in part and denying in part,

OCC's Application for Rehearing. On April 18, 2014, OCC filed a second Application for

Rehearing, in accordance with R.C. 4903.10. This application for rehearing was limited to the

PUCO's new findings pertaining to the Service Stability Rider. On June 4, 2014, the PUCO

denied OCC's second Application for Rehearing. On July 1, 2014, OCC filed a third

Application for Rehearing, in accordance with R.C. 4903.10. On July 23, 2014, the PUCO

denied OCC's third Application for Rehearing.

Appellant files this Notice of Appeal complaining of errors in the PUCO's September 4,

2013 Opinion and Order, the September 6, 2013 Entry Nunc Pro Tunc and the four PUCO

Entries on Rehearing. OCC alleges that the decisions are unlawful and unreasonable in that the

PUCO failed to follow the law and its decisions were unjust and unreasonable. In particular, the

PUCO erred in the following respects, all of which were raised in OCC's Applications for

Rehearing:

1. The PUCO erred in unreasonably and unlawfully approving, under R.C.

4928.143(B)(2)(d), a $330 million Service Stability Rider charge. In particular:

a. The PUCO erred in determining that the Service Stability Rider has the

effect of stabilizing and providing certainty regarding retail electric

service, and thus the Opinion and Order violates R.C. 4928.143(E)(2)(d),

resulting in unlawful charges to customers.

2:
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b. The PUCO erred by finding that the Service Stability Rider is a charge

related to default service, as defined under R.C. 4928.14, and

bypassability, and thus the Opinion and Order violates R.C.

4928.143(B)(2)(d), resulting in unlawful charges to customers.

C. The PUCO erred in establishing a Service Stability Rider Charge to ensure

the financial integrity of DP&L as a whole, when, under R.C. 4928.3$,

utilities are to be fully on their own in the competitive generation market

after the market development period. The PUCO cannot authorize a utility

to receive transition revenues or "any equivalent revenues" after the

market development period, which for DP&L ended December 31, 2005.

d>: The PUCO erred in unreasonably and unlawfully determining that the

Service Stability Charge to customers is not a cost-based charge, and thus

not a transition charge under R.C. 4928.39. The PUCO's finding violates

R.C. 4903.09.

e: The PUCO erred in establishing a Service Stability Rider that is based on

allowing the utility to achieve a return on equity between 7% to 11% (at

customer expense) for generation service that has been declared a

competitive retail electric service under R.C. 492$.03.

f; The PUCO erred in authorizing the Service Stability Rider because the

Rider is an anti-competitive subsidy (paid by customers) that violates R.C.

4928.02(H).

3
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2. The PUCO's September 6, 2013 Entry Nunc Pro Tunc is unlawful. In particular:

a. The PUCO exceeded the allowable scope of a Nunc Pro Tunc Entry when

it granted substantial additional benefits to DP&L at customer expense.

b. The PUCO did not comply with the requirements of R.C. 4903.09.

3:. The PUCO unreasonably and unlawfully erred in granting DP&L's request for

rehearing of the PUCO's March 19, 2014 Second Rehearing Entry. DP&L's

April 18, 2014 Application for Rehearing did not assert the specific grounds for

rehearing and therefore does not comply with the applicable statutory and

administrative requirements as mandated in Ohio Revised Code 4903.10 and Ohio

Administrative Code 4901-1-35.

WHEREFORE, OCC respectfully submits that the PUCO's September 4 Opinion and

Order, its Entry Nunc Pro Tunc, and its four Entries on Rehearing, are unreasonable and

unlawful, and should be reversed or modified with instructions to the PUCO to correct the errors

complained of herein.

^
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Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS'
(Reg.1Wo. 0016973)

By: _
Maur en .(_GM,Counel of
(Reg. No. 0020847)
Terry L. Etter
(Reg. No. 0067445)
Edmund "Tad" Berger
(Reg. No. 0090307)
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-9567 - Telephone (Grady)
(614) 466-9475 - Facsimile
grady @occ.ohio.. gov
etter@occ.ohio.gov
beMer@occ.ohiojov

Attorneys for Appellant,
Office of the Ohio Consumers' Counsel
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CER CATE OF SERV^CE

I hereby certify that ^copy of the foregoing Second Notice of Appeal by the Office of the

Ohio Consumers' Counsel was served upon the Chainnan of the Public iJtilitics Cornmission of

Ohio by leaving a copy at the Office of the Chairman in Columbus and upon all parties of record

via electronic transmission this 22"d day of September 2014.
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CERTIFICATE OF FILING

I hereby certify that a Notice of Appeal of the Office of the Ohio Consumers' Counsel

was filed w°sth the docketing division of the Public Utilities Commission of Ohio as required by

Ohio Adm. Code 4901-1-02(A) and 4901-1-36.

Muureen R. Grady, Vedhsel of R-e
Counsel for Appellant
The Office of the Ohio Consumers'

a

Appx. 000010



BEFORE

THE PUBLIC UTILMES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and L"a t Company for ) Case 12-426-EL-SSO

of its Electric Security Plan. )

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised T ° .

)
) Case No.12-427-EL-ATA

)

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12 EL-AAM
Approval of Certain. Accounting )

)Authority.

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Cer#ain Coxnn-tission Rtxles.

)
Case 12-429-EL-WVREL-

)

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No. 12-672-EL-RDR
Estabtish Tariff Riders. )

OPINION AND ORDER

The Commission, considering the above-entitled applications, and the record in
these proceedings, hereby issues its opinion and order in these matters.

APPEARANCES:

F ° Ireland & Cox, PLL, by Charles J. Faruld and Jeffrey S. Sharkey,
50Q Courthouse Plaza, S.W., 10 Ludlow Street, Dayton, Ohio-45402, and Judi L. SobecK
1065 Woodman Drive, Dayton, Ohio 4W2, on behalf of The Dayton Power and Light
Company.

Mike DeWine, Ohio Attorr ►ey General, by Williaxn Wri.ght, Section Chief, and
Thonms W. McNarnee, Werner L. Margard III, and Devin D. Parraxn, Assistant Atkom.eys
General,1$U East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the Public
Utilities Ca " ion of Ohio.

Bruce J. Weston, Ohio Consumers' Counsel, by Maureen R. Grady,
Edmund Berger, and Melissa R. Yost, Assistant Con.surYters' Counsel, 10 West Broad
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Street, Suite 1800, Columbus, Ohio 43215, on behalf of the reszden ` customers of
The Dayton Power and Light Company.

McNees, W ce & Nurick, LLC, by Samuel C. Randazzo, Frank P. Darr, Joseph E.
Oliker, and Matthew R. Pritchard, 21 East State Street, Suite 1700, Columbus, Ohio 43215,
on behalf of Industrial. Energy Users-Ohio.

Calfm Halter & C' old, LLP, by James F. Lan.g, 1400 KeyBank Center,
800 Superior Avenue, Oeveland, Ohio 44114, and N. Trevor Alexander, 1100 Fifth Third
Center, 21 East State Street, Columbus, Ohio 43215; Mark A. Hayden and Scott Casto,
76 South Main Street, Akron, O&uo 44308, on behalf of FirstEnergy Service Corporation.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Gretchen L.
Peta°ucc% 52 East Gay Street, Columbus, Ohio 43216-1 , on behalf of Exelon Generation
Company, LLC, Constellation NewEnergy, Inc., and Retail Energy Supply Association.

Krieg DeVault, LLP, by Stevven. M. Sherman and Joshua D. Hague, One Indiana
Square, Suite 2800, lndianapolis, Indiana 46204, on behalf of Wal- Mart Stores East, LP,
and Sam°s East, Inc.

Christensen Law Office, LLC, Mary W. ' te 8760 Orion Place, Suite 300,
Columbus, Ohio 43240, on behalf of PeopleWorking Cooperatively, Inc.

Boehm, Kurtz & Lowry, by David F. Boehm and Jody Kyler-Cohn, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Carpenter, Upps & Leland, LLP, by Kunberly VV. Bojko, Mallory Mohler, and
Joel E. Sechler, 280 Plaza, Suite 1300, 280 North High Street, Columbus, Ohio 43215, on
behalf of SolarVision, LLC.

Ice Miller, LLP, by Christopher L. MiUer and Chris Ma.rlael, 250 West Street,
Suite 700, Columbus, Olvo 43215, on behaif of the City of Daytorn, Ohio.

Trent A. Dougherty and Cathryn N. Loucas, Ohio Environme.ntal Council,
1207 Grandview Avenue, Suite 201, Columbus, Ohio 43212, on behalf of the Ohio
Environmental Council.

Whitt Sturtevant, LLP, by Mark A. Wlutt, Andrew J. pbell, and Gregory L.
Williams, The Keybank Building, 88 East Broad Street, Suite 1590, Columbus, Ohio 43215,
on behalf of Interstate Gas Supply, Inc.
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Taft, St us & Hollister, LLP, by Zachary D. Kravitz and Mark S. Yurick,
65 East State Street, Suite 1000, Columbus, Ohio 43215, on behaff of the Kroger Company.

Bricker & Eckler, LLP, by Thomas J. Obrzeri, 100 South Third S fi, Columbus,
Ohio 43215-4291; Richard L. Sbtes, '155 East Broad Street, 15th Floor, Columbus, Oldo
43215, on behalf of the Ohio Hospital Association.

Bricker & Edder, LLP, by J. Thomas Siwo and Matthew W. Warnock, 100 South
Third Street, Columbus, Ohio 43215 1, on behalf of OMA Energy Group.

Eberly McMahon, LLC, by Robert L. McMahon, 2321 Kemper Lane, Suite 100,
Cincinnati, Ohio 45206, on behalf of Duke Energy Ohio.

Thompson ' e, LLP, by Step e M. Chnuel and N.Ochael L. Dillard, Jr.,
41 South High Street, Suite 1700, Columbus, Ohio 43215, on behalf of Border Energy
Electric Services.

Gregory J. Poulos, 471 East Broad Street, Columbus, 0hio 43215, on behalf of
EnerNOC, Inc.

Joseph M. Clark and Jennifer Lause, 21 East State Street, Suite 1900, Columbus,
Ohio 43215, on behalf of Direct Energy Services, LLC, and Direct Energy Bu.Aness, LLC.

Matthew J. Satterwhite and Steven T. Nourse,. One Riverside Plaza, Columbus,
Ohio 43215-2373, on behalf of Ohio Power Company.

Ellis Jacobs, Advocates for Basic Legal Equality, 333 West First Street, Suite 500,
Daytorl, Ohio 45402, on behalf of the Edgemont Neighborhood Coalition of Dayton.

Major Christopher C. Thompson, USAF Utility Law Field Support Center,
139 Barnes Drive, Suite 1, Tyndall Air Force Base, Florida 32403-5317, on behalf of
Federal Executive Agencies.

M. Anthony Long, 24000 Honda Parkway, 114arysvzile, Ohio 43040, on behalf of
Honda of America ufa ° go. Inc.

Colleen L. Mooney, 231 West Lima Street, Findlay, i7hio 45839, on behalf of Ohio
Partners for Affordable Energy.

Jeanne W. K'ngerY, 155 East Broad Street, 21st Floor, Columbus, Ohio 43215;
Thompson Hine, LLC, by Philip B. Sineneng, 41 South High Street, Suite 1700, Columbus,
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Ofiiio 43215, on behalf of Duke Energy Sales, LLC, and Duke Energy Commercial Asset
IVI gement, Inc.

OPINION.

I. HISTORY OF TBE PR EEDING

A. MRlicat.ion

On Marcb 30, 2012, The Dayton Power and Light Coxn y(DP&L or Company)
filed an application for a standard service offer (SSO) pursuant to Section 4928.141,
Revised. Code. The applicataon was for approval of a market rate offer ( O) in
accordance with Section 4928.142, Revised Code. As filed, the MRO would have
commenced on January 1, 2013, at the scheduled end of DP&L's existing electric security
plan (ESP). On September 7, 2012, DP&L filed a notice of withdrawal of its MRO
application.

B. ESP Application

On October 5, 2012, DP&L filed a second application for an S50 pursuant to
Section 4928.141, Revised Code. This second applicati.on was for approval of an ESP in
accordance with Section 4928.143, Revised Code. As filed, the ESP would have
commenced on January 1,2013.

C. Revised ESP Application

On Decent.ber 12, 2012, DP&L filed a revised application for an 5S0 pursuant to
Section 4928.141, Revised Code. The revised application was for approval of a revised
F.,SI' in accordance with Section 4928.143, Revised Code. DP&L's revi.sed. ESP applZcatzon
was filed to correct errors discovered in the initial ESP application. The errors included
revenues/load expense errors, a.fuel rider rate error, a property tax error, and a
competitive bidding process (CBP) auction price error. The revised ESP application is the .
proposed ESP application presently before the Commission and addressed by this Order.

D. , a of the Hearineŝ.

1. Local Public Hearings

Two local public hearings were held in order to allow DP&L customers the
opportunity to express their opinions regarding the issues raised within the application.
The first 4ocal pubhc hearing was held in Dayton, Ohio, on January 29, 2013, at 1:00 p.m.
At the first local public hearing, four witnesses offered testimony on DP&L's ESP
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application. The second local public hearing was held in Dayton, Ohio, on January 29,
2013, at 6:00 p.m- At the second local public hearin g, two witnesses offered testimony on
DP&L's ESP application. In addition to the public testimony, numerous letters were filed
in the docket regarding DP&L's proposed application.

At the local public hearings and in the letters filed in the docket, numerous
witnesses testified in support of DP&L and its application. S ifi.cally, niany witnesses
praised DP&L's co unify partnerships, charitable contributions to coansnunity groups
and non-profit or ° tior`s, and promotion of economic development in the region.
Howevet, numerous witnesses also testified in opposition to DP&L's ESP application.
Specifically, many witnesses disputed DP&L"s need to raise rates during a time of
economic hardship, its need to raise rates in lieu of downsizing or cutting back in other
areas, and the impact that a rate increase would have on electric reliability.

2. Eviden.tiary Hearing

The following parties were granted intervention in the proceedings: In.dus "
Energy Users-Ohio {IEU-Oluo), OMA Energy Group (OMA), Honda of America
Manufacturing, Inc. (Honda), Duke Energy Retail, Duke Energy Commerc.ial. Asset

ger.n.ent, Duke Energy Ohio, Inc. (collectively, Duke), FirstEnergy Solutions Corp.
(FES), AEP Retail Energy Partners, LLC, (AEP Retail), Ohio Energy Group (OEG), the
Ohio I-iospital Association (OHA), the Kroger Company (Kroger), Ohio Partners for
Affordable Energy (OPAE), EnerNOC, Inc., the Ohio Consumers' Counsel (®CC),
Interstate Gas Supply, Inc. (IGS), the City of Dayton (City of Dayton), Retail. Energy
Supply Association (RESA), the Ohio Environmental Council (OEC), tNal-Mart Stores
East, LP, Sarn's East, Inc. (collecttively, Wal-Mart), Direct Energy Services, LLC, Direct
Energy Business, LLC, Edgemont Neighborhood Coalition, Border Energy Electric
Services, Inc., Exelon Generation Company, LLC, Exelon Energy Company, Inc.,
Constellation Energy Conmoclities Group, Inc., Constellation NewEnergy, Inc.
(collectively, Constellation), Ohio Power Company, SolarVision, LLC ( SalarVision),
Council of Smaller Enterprises, Border Energy Electric Services, Inc., Federal Exeascxtive-
Agencies (FEA), and People Working Cooperatively, Inc.

The evidentiary h " g for DP&L's proposed ESP application comzn.enced on
Maxch. 18, 2013. At the . hearing, 11 witnesses offered testimony on behalf of DP&L,
10 witnesses offered testimony on behaff of Staff, and 23 witnesses offered tes " ny on
behalf of various intervenors to the case. In addition, DP&L offered three witnesses on
rebuttal. The evidenfiary hearing concluded on April 3, 2013. Initial briefs and reply
briefs were filed on May 20, 2013, and June 5, 2013, respectively.
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F. Procedural Matters

1. lEU-Ohio Motion to Take A. '` trative Notice or to geopen the
Proceeding or to Supplexnent the Record

-^Cr-

On May 20, 2013, YEU-Ohio h.i.ed a motion to take administrative notice or to
reopen the proceeding or to supplement the record. IEU-Ohio filed a n7.ernorandum in
support with an exhibit that IEU-®hio contends should be admitted into the record. The
exhibit contained excerpted pages from a May 9, 2013, AES Corporation (AES) investor
day presentation. IEU-Ohio believes that the investor day presentation is relevant to
DP&L's financial integrity, specifically with regards to the service stability rider (SSR)
and switching tracker (ST), as well as to 17P&I.'s ability to refinance long-term debt.
TEU-C.3hio contends that the investor day presentation has been made public on the AES
website and it conbins inforrnation that AES has held out to the investment community
as being reliable. Furthermore, at the time of hearing, the information conta.ined in the
investor day presentation was not available and could not have, with reasonable
diligence, been presented during the hearing,.

C)n May 2$, 2013, DP&L filed a memorandum in opposition to IEU-Ohio's motion.
DP&L asserts that the investor day presentation should not be admitted into the record
because it was not timely prepared or discovered. _DPdzL clairns that in other
Co ` sxon proceedings, the Conunission has ruled that it would be improper to take
ad '' ative notice or otherwise consider information offered late in a proc ° g and
that in every case there is, at some point, a reasonable cut-off for the Commission to
confine its analysis to the data that is already reflected in the r-ecord. In Re Ohio Pmmr
Company, Case No.10-501-PI^F4R, Qpinion and Order (january 9,2013) at 27-29.

The Co sion notes that the Supreme Court of (3hio 12as held that there is
neither an absolute right for nor a prohibition against the Co ` ion's "tikmg
a ° trative notice of facts outside the record in a case. Tnstead, each case should be
resolved on its facts. T.he Court further held that the Co ° sron may take
a ° trative notice of facts if the complaining parties have had an opportunzty to
prepare and respond to the evidence and they are not prejudiced by its introduction.
Canton Storage and Transfer Go v. Pub. tlfil. Corrcm., 72 Ohio St3d 8, 647 N.E.2d 136 (1995).
IEU-Ohio's motion to take a ° trative notice would have the Co sion review
information that was not presented at hearing and has not been admitted into the record.
No witness has sponsored the exhibit and no party has had an opportunity to
cross-e ° e a sponsoring witness. 17P&L's only opporfunity to prepare and respond
to the evidence was through its mernorandum in opposition to IEU-Ohio's motlon.
Furthermore, the Court's decision indicates that the Co ° sion has the discretion to
dete ' e whether to take a "nistrative notice of facts outside the record. In this
instance, the Co ° sion finds that IEU-Ohio's motion should be denied.
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2. ,gquests for Review of .oceciural. Ru.liM

a. IEU-Ohio Motions to Strike

-7-

IEU-Ohio asserts that rnotions to strike the test%ntonies of witrcesses.Chambers and
iV1 ud should have been granted. IEU-Ohio contends that its motion to strike the
testimony of witness Chambers should have been granted because wibim Chambers
created ° cial projections based upon a spreadsheet titled. "CLJ Second Revised
Exlubits with DETAIL - incrernental switching." The ' cial projections based upon
the spreadsheet were admitted at hea.riTng as Exhibits WJC-3 and WJC-5. IEU-Ohxo
moved to strike the exhibits and any portion of witness Chambers' testimony that relied
on those exhibits (Tr. Vol. II at 423-427). At hearing; the attorney examiners ini ° y took
IEU-t)hi.o`s motion to strike under advisement and subsequently denied IEU-0Iuo's
motion (Tr. Vol. III at 593). IE1U-Ohio later moved to strike the testixnony of witness
Mahmud for relying on WJC-3. At hearing, the attorney examiner also denied that
motion to strike. ( I'r. Vol. IV at 1037-1038). IEU-Ohio cl ' that the attorney ex ° ers'
rulings were in error based upon Ohio Rule of Evidence 703. Ohio Rule of Evidence 703
requires that facts or data in the particular case upon which an expert bases an opini.on or
inference may be those perceived by the expert or admitted in evidence at the hearing.
IE'U-Ohio argues that witness Cbambers used a spreadsheet that conta.uted the facts or
data that he relied upon, but that in this case the spreadsheet was neither perceived by
witness Chambers nor admitted into evidence at the hearing. The spreadsheet was
actually created by witness Jackson, but IEU-Ohi.o ass.erts that DP&L failed to sponsor or
move the facts or data contained in the spreadsheet into evidence during his testimony.
Next, IEU-Ohio avers that the spreadsheet is hearsay because it is an out-of-court
statement made by witness Jackson being offered by witness Cliambers for the truth of
the matter asserted. F" y, IEU-Ohio contends that expert testFxra.ony must be based
upon reliable scientific, technical, or other specialized information, and the spreadsheet is
not reliable. In total, the motions to strike made by IECJ-C)hio inciude DP&L Ex. 4A,
WfC-3, and W,(C-5.

DP&L cI " that IEU-Ohio's motions to strike were properly denied. First,
DP&L indicates that Ohio Rule of Evidence 103(A) states that error may not be
predicated upon a ruling which adzrtits or excludes evidence unless a substantial right of
the party is affected. DP&L avers that IEU-Ohio failed to indicate or demonstrate that a
substantial right has been affected. F erxnore, DP&L contends that IEU-1Jhio was
granted the opport-axnity to recall. the witness and IEU-Ohzo failed to avail itsdf of the
opportunity to further question the witness. Second, DP&L asserts that IEU-Ohio failed
to appropriately apply Ohio Rule of Evidence 703. ®hao Rule of Evidence 703 states that
the facts or data in the case upon which the expert bases an opz.nion or inference may be
those perceived by the expert or adnutted in evidence at the hearing. DP&L posits that
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IEU®Ohio made the ixnproper argument tlaat DP&L witness Chambers did not perceive
the inforrnation because he did not create or vefify the info tion. According to DP&L,
a witness may perceive infonnation without creating or verifying it. Third, DP&L
contends that s°cient dx.scovery was offered and taken in tius case, and that it would be
unduly burdensoxne for all supporting data to be filed with the Co " i.on. DP&L
claims that, in a C ° sion proceeding of this scope, a reasonable line must be drawn
between sufficient discovery and undue burden, and the attorney ex ' ers drew a
reasonable line. Fourth, DP&L notes that Ohio Rules of Evidence do not apply in
Co sion proceedings. Greater CL-creTand Welfare Rights Organization, Inc. v. Pub. t,.i'til.
Coman'n, 2 Ohio St.3d 62,68,442 N.E.2d 128$(1982).

The Commission affirms the attorney emn-dners' ruling denying IEU-Ohao°s
motions to strike. The Co ° ion first notes that whzle it is not strictly boaYnd by the
OMo Rules of Evldence, the G.o sion seeks to maintain consistency with the Ohio
Rules of Evidence to the extent practicable. Greater Ckveland, 2 Ohio St.3d 62, 68, 442
N.E.2d 1288 (1982). In this instance, we believe the attorney exan-dners' ruling was
consistent with the Ohio Rules of Evidence and Commission practice. In this case, DP&L
witness Jackson created a spreadsheet using underlying data, titled the spreadsheet "CLJ
Second Revised Exhibits with DETAIL - in.crexnental switching," and then referenced the
spreadsheet in his testimony. Other witnesses then used the same data for the purposes
of using the data as a constant to compare with their own cakulations and projections.

The Coanmission notes that, in this proceeding, parties had a full and fair
opportunity to conduct discovery of all facts relied-upon by the witnesses who presented
testirnony at the hearing, and the spreadsheet at issue was disclosed in discovery
(Tr. Vol. III at 592-593). Further, t:he witnesses disclosed the data in their pre-filed
testimony and provided notice that they had used it. In addition, in order to avoid any
prejudice to any party adversely affected by the ruling, the attorney ex ° ers provided
parties the opportunity to recaIl DP&L witness Jackson and cross-ex ' e him on the
contents of the spreadsheet (Tr_ Vol. I[I at 593}. No party availed itself of the opp `ty
to recalll the witness to conduct fin-ther cr ° tion regarding the spreadsheet and
data.

b. IEU-Ohio's Motions to Compel

IEU-Ohio review of the attorney ers' ruling denying the motions
to compel made at hearing. YELT-Ohio argues that the atEorney exaxniners should have
granted the motions to compel DP&L to disclose inforxnation regarding DP&L's abilaty to
increase its revenue through increases an distribution or transrnission rates. IEU-Ohio
contends that the attomey examiners ixnproperly ruled that DP&L's responsive studies
regarding its ability to increase its revenue were protected by the attomey-client privilege
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and work-product doctrine. Furthermore, IETJ-OIio claims that the attorney e ' ers
also improperly ruled that DP&L's claaxn of privilege had not been volzan. ' y wa.ived.

DP&L asserts that the analysis of DP&i.'s ability to increase its revenue through
inaeases in distribution or transmission rates was conducted at the request of legal
counsel and was provided to counsel so that it could provide legal advice to DP&L
regarding the poten . filing of distribution and transmission rate cases. DP&L believes
that this makes the requested informatgon privileged. DP&L contends that it did
not waive the privilege by providing a witness to testify on the s e subject matter.
DP&L argues that providing testimony on the same subject matter is not the same as
voluntaffly disclosing the confidential or privileged communications. Furthermore, the
analyses of distribution and transmission rates were prepared in anticipation of
litigation, specifa.ca1ly in anticipation of yet to be filed distribution and tr ° ion rate
cases. DP&L avers that ti-xis makes the analyses protected under the work product
d e.

The Co ° sion affirms the attorney ex ers' ruhngs denying IEU-Ohio's
motions to coxnpel. We find that DP&L's analyses contained information protected by
the attorney-client pravilege and the work-product doctrine. The attorney examiners also
properly ruled that DP&L had not voluntarily waived privilege and con.fidentiality by
providing witness testimony on distribution and transmission rates. To waive privzlege
or confidentiality, the witness would have to do more than reveal the existence of the
analyses and testify on the same subject znatter. The attorney client privilege is a
statutory privilege and can only be waived if the client expressly consents or voluntarily
testifies to the coxx'xnuinications. Jackson v. Greger, 110 Ohio St. 3d 488, 20hio-4968,
854 N.E.2d 487. In this case, the witness testified on the same subject matter but did not
expressly consent or voluntarxly testify to the communications at issue. Further, the
communications are protected under the work-product d ° e. Discovery of
documents prepared in an.ticipation of litigation will be compelled for disclosure only
upon a showing of good cause. Good cause requires a demonstration of need for the
materials, which means a showing that the materials or information they contain are
relevant or otherwise unavailable. Civ. R. 26(B)(3); Jackson v. Greger, o-496$, 854
N.E.2d 487. IEU-Ohio failed to demonstrate good cause for discovery of the docum.ents.
The Conunission finds that the attorney examiners properly denied IEU-Ohio's motion to
compel. The information in this case is protected by the attorney-client privilege and the
work product d ' e.
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I1_ DLSC-TJS.SION

A. Applicable Law

-10-

Chapter 4928, Revised Code, provides an integrated system of regulation in which
specific provisions are designed to advance state policies of ensuring access to adequate,
reliable, and reasonably priced electric service in the context of significant economic and
environmental c enges. In reviewing DP&L,'s application, the C " sion is
co ° t of the c engees facing Oluoans and the electrfc indu.stry and wfll be guided
by the policies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by Amended Substitute Senate BUl 221 (SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

(1) Ensure the availability to consumers of adequate, reliable,
safe, efficYent, nondi ° atory, and reasonably priced retail
electric service.

(2) Ensure the availability of unbundled and comparable retafl
electric service.

(3) pnstiare diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management {DS4, time-
dif'ferentiated pricing, and ianplementation of advanced
metering infrastructure (ANq.

(5) Encourage cost-effective and efficient access to inforxrration
regarding the operation of the tran.snnission and distribution
systems in order to promote both effective customer ch.oice
and the development of performance standards and targets
for service quality.

(6) Ensure effective retail competition by avoiding
anticompetitive subsidies.

(7) Ensure rekafl consumers protection against unreasonable saIes
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential en.virorunental mandates.

Appx. 000020



12 PL- , et al.

(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules goverraing
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations incpudzng, but not limited to, when
con.sidering the implementation of any new advanced energy
or renewable energy resource.

-11--

In addition, SB 221 enacted Section 4928.141, Revised Code, which provides that
effective January 1, 2009, electric utilities must provide consumers with an SSO consisting
of either a market rate offer (MRO) or an ESP. The SSO is to serve as the electric utility's
default service.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Pursuant to
Section 4928.143(B), Revised Code, an F^SP must include provisions relating to the supply
and pricing of generation service. The ESP, according to Section 492$.143(B)(2), Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable
allowance for certain construction work in progress, an unavoidable surcharge for the
cost of certain new generation facilities, charges relating to certain subjects that have the
effect of stabilizing or providing certainty regarding retail electric service, automatic
increases or decreases of components of the SSO price, provisions to allow securitization
of any phase-in of the SS® price,. provisions relating to tr sion-related costs,
provisions related to distribution service, and provisions regarding economic
development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if -the ESP, including its pricing and all other terms and conditaons,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would othe ' apply under Section 4928.142,
Revised Code.

B. Anals'^^ of the .Ap lication

DP&L proposes a five year ESP with a blending plan that annually increases the
percentage of competitively acquired rates being incorporated into its SSO rates. DP&L
also proposes six new rates to impfement the ESP blending plan. First, DP&L proposes a
new competitive bid (CB) rate that it will charge customers for the portion of the SSO
load that is procured through the auction process. Second, DP&L proposes a
Competitive Bid True-Up (CBT) Rider that ° true-up the actual costs of energy,
capacity, and market-based Transmission Cost Recovery Rider (T ) costs with the
revenues collected from customers for those costs. Third, DP&L proposes a
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non bypassable service stability rider (SSR) for DP&L to be able to provide stable and
reliable electric service. Fourth, DP&L proposes a reconc' ° tion rider (RR) to recover
costs of conducting a competitive brrl ` g process (CgP), the costs of implementing
coxnpetitive retail enhancements, and any r ° g over or und.er-coll `on in the true
up trackers re g at the end of the blen " g period. Fxfth, DP&L proposes a
swi ' g tracker (ST) that would defer for later recovery from customers the ° er e
between the level of switching experienced as of August 30, 2012, and the actual level of
switc ` g during the ESP term. SLx-tk DP&L proposes an .Altermtlve Energy Rider --
Nonbypassable (AER-N) as a placeholder to recover costs DP&L has incurred from
buil ' g and operating the Yankee Solar Generating Facility (Yankee). (DP&L Ex 9 at 9-
11.)

DP&L proposes four changes to rates to implement the ESP blending plan. First,
DP&L proposes to sptit the TCRR into bypassable and nonbypassable rates. Second,
DP&L proposes to merge the En.virorunentaT Investment Rider (EIR) into base generation
rates. Third, DP&L proposes to phase-out the maximum charge provisions contained in
DP&L`s` current generation tariffs. Fourfli, DP&L proposes to move from its current fuel
methodology to a systern average cost methodology. (DP&L Ex. 9 at 10.)

1. ESP Term, Competitlve Bid Process and Master Snpply Aereexnent

DP&L proposes a five year l:,sP terrn, with annual blending percentages of
10 perccent, 40 percent, 70 percent, and 100 percent, respectively. DP&L contends that it
needs the five year ESP term to maintain its financial integrity and that a five year ESP
term vvill nutigate DP&L's need for an increased SSR amount. (DP&L Ex. 8 at 2-3; DP&-L
Ex. 9 at 9; DP&L Ex.1 at 10.) DP&L witness Jackson indicated that the five year ESP term
is critical for DP&L to have the necessary cash flows needed to separate its generation
assets by December 31, 2017 (DP&L Ex. 16 at 7). DP&L chose Charles River Associates
(CRA) to conduct the CBP auction due to CRA,'s experience with the Co ` ron in
administering and conducting structured procurement auctions for other Ohio utilities
(DP&L Ex. 9 at 18).

DP&L argues that its ESP terxn should be authorized and that a more rapid move
to market-based rates should be denied. DP&L contends that Section 4928.143, Revised
Code, does not provide for the authorization of the zxnplernentation of competitive
bzddzng, and especially not at rates more rapid flian DP&L proposes. DP&L then notes
that the Comn°alssion zs bound by statute and has only the jurisdiction given to it.
Columbus S. Power Co. v. Pub. Lttils. Camna.'ra, 67 Ohio St. 3d 535, 537, 620 N.E.2d 835
(1993)(per curiam). DP&L asserts that it could lose significant revenue if it were to move
to market-based rates more rapidly or ` tely implement 100 percent competitive
bidding. Furthermore, DP&L witness Jackson testified that DP&L may not be capable of
providing safe and reliable service if it were to implement 100 percent competitive
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bidding ° ed3ately. DP&L cl ' that it could not ° e` tely implement 1 00 percent
competitive bidding because it would have to structurally separate, and structural
separation. is preduded by a trust indenture and a first and refunding mortgage on
DP&L's long-term debt (DP&L Px.16A at 2-5, Tr. Vol. I at 149-150; Tr. VoL III at 6 95).
DP&T, witness Jackson testified DP&L's first and re ° g mortgage creates a lien on sIl
of the assets (transmission, distribution, and generation) of DP&L for the purposes of
securing appro " tely ..on of secured bonds. DP&L witness Jackson then
stated that divestment could not take place until the first and refimding mortgage is
eitlier defeased or amended. Defeasement would require the secured bonds be call.ed,
and the earliest they could be called is September 1, 2016. As for amending the bonds,
DP&L witness Jackson indicated that the bonds could be amended to release the
generation assets but it would require existing bondholders to wUlingly consent to
release of the generation assets from the mortgage. DP&L witxxess Jackson indicated that
both scenarios present significant financial risk to DP&L. (DP&L Px. 16 at 2®5.) DP&L
points out that intervenors conceded that they did no analysis of whether DP&L could
structurally separate and divest its generation assets. (Tr. Vol. VIT at 16371639; Tr. Vol.
IX at 2400-2401.)

DP&L also cl ' that the load from reasonable arrangement customers and
special contract customers should be excluded from the CBP. First, DP&L contends that
the reasonable arrangements and speciai contracts have been approved by the
Coxnrnission and the contracts may not even per.rrdt DP&L to include the load in the CBP.
Second, DP&L witness Seger-Lawson claimed that customers served through a
reasonable arrangement or special contract are not actually SSO customers because they
are being served pursuant to -the reasonable arrangement or special contract. DP&L
contends that this rnakes their load ineligible for the CBP. (Tr. Vol. V at 1414•1415,141$-
1419.)-

FES, C3C.C, Duke Energy Retail, and Constellation assert that DP&L should rnake a
more rapid transition to market rates to take advantage of historically low market prices.
FES, OCC, and Duke Energy Retail posit that DP&L's ESP should immediately be
100 percent competitively bid to take foll advantage of low market prices. FES witness
Noewer stated that there is no reason that DP&L could not immediately finplement a
fully market-based SS®_ She also stated that if, in the first yeax of the ESP plan, the
Co ° sion approves a CBP for 100 percent of DP&L's load, it would create significant
value for DP&L's custorners and allow them to take full advantage of the current low
market prices. (FES Ex. 17 at 6-7, 10-11.) However, Constellation witness Fein
recommended that DP&L should move to 100 percent competitive bidding be ° g in
June of 2015. Constellation contends that the ESP blending percentages be 35 percent,
85 percent, and 100 percent, res ° ely. (Consteuation Ex. 1 at 10.)
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To facilitate the ' ' te move to 100 percent competitive bidding, intervenors
argue that DP&L should immediately structurally separate. Comstell.ation witness Fein
opined that DP&L has offered no valid justification for delaying the transition to fiilly
competitive market rates (Constellation Ex. 1 at 10). Likewise, FES witness Noewer
alleged that DP&L has not provided a com ' g reason why its g tion assets could
not be transferred out of the EDT] before DP&L's proposed date of December 31, 2017.
FES witness Noewer then recommended that DP&L should be required to structurally
separate as soon as possible. (FES Ex. 17 at 910.) FES and intervenors contend that this
would e° ' te DP&L's financial integrity problems because DP&L's distribution and
transmission businesses could provide stable and reliable distribution and traosmission
service while earning a reasonable regulated rate of retum.

FES ci ° that extending the FSP term only permits DP&I. to collect an SSR and
other cha.rges for the purpose of supporting its competitive generation business. FES
witness Noewer alleged that, by ordering DP&L to structurally separate, the Co ° sion
would ei' te any °fmarwial integrfty problems a£#ecting the. regulated d.istribution and
transmission businesses. Thus, FES contends that struchnal separation would eliminate
the need to collect the SSR and other charges. (F'F.S Ex.14 at 32)

FES and Constellation assert that DP&L should not be perrmtted to bYd into its
own auction until it completes structural separation. FES witness Noewer reco ded
that, if DP&L's ESP is not rejected by the Commission, the ESP should be modified to
prohibit DP&L and its related entities from bidding into Ohio SSO auctions until
corporate separation has taken place and DP&L is not receiving any generation related
charges. (FES -Ex. 17 at 5.) Furthermore, FES witness Lesser testified that if DP&L is
allowed to bid into the auctions it could have the effect of redudng part7cipation in the
auction and raising the ultumate price paid by SSO customers. (FRS Ex. 14 at 80.)
Constellation witness Fein reca nded tha.t neither DP&L nor any of its affihates
should be eligible to participate in the CBP until DP&L achieves fui7 structural
separatioro. (Const. F.x.1 at 6.)

FE5 and Consteilation aver that DP&L's reasonable arrangements and special.
contracts should be included in the CBP. FES witness Noewer noted that the difference
between the SSO price and the reasonable arrangement price is covered by customers;
therefore decreasing the difference between the two prices would ease the burden on
customers. Moreover, FES witness Noewer claixn.ed that incl.uding the load in the CBP
makes the auction product more attractive to potential bidders and benefits all
eustomers. (FES Ex. 17 at 13-14.) Constellation witness Fein opined that including
special contract and reasonable arrangement load in the CBP auction would send a
market signal that the days of special contracts are over in Ohio. Co ilation also
proffered that exctudfnng the load would isolate that portion of the load from the
reduction in energy prices antacipated by the CBP, which would miss the opportrznity to
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lower the economic development rider costs paid by all customers. (FES E7c.17 at 13-14;
Const. Ex.1 at 13.)

Constellation recommends on brief that DP&L should be required to use a
Master Supply Agre t( A) that is consistent with or improves upon the ones
adopted for other Ohio utB.ities. Speci.fi.caliy, Constellation argues that Network
Integration Transmission Service (NM) charges should be exciuded from the auction
product, independent credit requirexnents should be removed, a weekly settlement
process should be implemented, and any compulsory notional quantity language should
be e° ° ted. Constellation witness Fein testified that DP&L should be required to
revise its MSA in order to make it more consistent with industry-standard agreements for
wholesale supply, and to provide greater clarity with respect to its tenns (Constellation
F.x.1 at 20-22, 23-30).

Staff recommends that the Co ° ion approve a three year fSP ter.m. Staff
witness Choueiki testified that a three- year ESP ter.rn is benefi ° because the quality of
ir'forr.oa.tion for years four and five of a five year ESP is iraauffiicient to warrant
coznrn%tking ratepayer dollars to DP&L for those years (Staff Ex. 10 at 5). Staff witness
Choueiki further stated that a three year ESP term is beneficial because market rates are
volatile, projections of capital expenditures are unreliable, proj °oras of shopping are
urcreliable, and the future financial integrity of the Company is unpredictable (Staff Ex.
10 at 9). A three-year FSP also provides a faster transition to market than either an MRO
or DP&L's proposed ESP.

The C sion findg that DP&i.'s ESP should be approved for a term be "" g
January 1, 2014, and terminating December 31, 2016. We agree with the parties that CBP-
based prices should be implemented during this FSP. We find that the annual blending
percentages of the CBP auction rate shall be 10 percent for the period January 1, 2014, to
Decern.bex 31, 2014; 40 percent for the period January 1, 2015, to December 31, 2015; and
70 percent for the period January 1, 2016, to December 31, 2016. The Co ° sion finds
that this schedule for DP&1, to implement full CBP procurement will move DP&L rates
to market while granting D-P&L sufficient time to refinance its long tern debt to f acffitate
the dYvestmen.t of the Company's generation assets_ The Co sion notes that DP&I.
witness Jackson demonstrated that DP&L could not divest its generation assets before
September 1, 2016. DP&L wiftiess Jackson testified that defeasement and release of the
first and r ding mortgage would be the only two options to divest sooner than
September 1, 2016 (DP&L Ex. 16 at 2-4). Both defeasement and release of the first and
refunding mortgage present sigrai.ficant f° cial risk to DP&L. DP&L witness Jackson
indicated that, even if DP&L could defease or acnend its first and refunding mortgage,
DP&L would have to maintain or refinance all °on of indebtedness at the
regulated business, call a portion of this indebtedness and repay it with cash, or cail a
portion of the indebtedness and refinance it with proceeds raised by the new unregulated
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business (DP&L Ex. 16 at 4). However, the Commission also believes that DP&L has
faiYed to demonstrate that it necessarily cannot divest its generation assets sooner than
December 31, 2017. Therefore, the PSP term will end on December 31, 2016, and the
Co ° sion expects DP&L to file a generation divestznent plan that divests all of its
generation assets by that date. We also note that the EaP teim to unpl ent fuH CBP
procurement proceeds more quicidy than provided by Section 4928.142(D), Revised
Code.

Accordingly, the Co " sion directs that, by November 1, 2013, DP&L should
conduct an auction for 10 tranches of a 36 month product co encing January 1, 2014.
By November 1, 2014, DP&L should conduct an auction for 30 tranches of a 24 month
product commencing January 1, 2015. By November 1, 2015, DP&L should conduct an
auction for 30 tranches of a 12 month product conunencing January 1, 2016. DP&L shaU
fale its application for a subsequent SSO, pursuant to Section 4928.141, Revised Code, by
March 1, 2016. If a subsequent SSO is not authorized by the Co ion by November 1,
2016, DP&L shaIl procure, through the CBP auction process, 100 tranches of a full.-
requirern product for a term that is not less than quarterly or more than annually to
be deliverable on January 1, 2017, until a subsequent SSO is authorized.

The Cornmission finds that DP&L's CBP and MSA should be approved, and that
the first auction for the CBP wiU be conducted by CRA, Consistent with our treatment of
other tttilities, affiliates and subsidiaries of DP&L shaU be perrnitted to participate and
compete in the CBP auctions in the same fair and non `'.natory manner as allother
participants. DP&L shall not give any competitive advantage to an affiliate or subsidiary
participating in the CBP auctions_ However, DP&L itself shalf not participate in the CBP
auctions, as we are persuadect by FES witness Lesser that this may chill participation in
the CBP auctions (FES Fsx 14 at 80).

CRA will select the wffirdng bidder(s), but the Co ° ion may reject the results
within 48 hours of the auction conclusion based upon a recommendation from the
independent auction manager or the Co ssion's consultant that the auction v.i^olated
the CBP rules. The C ission wi11. not establish a starting price or opening bid price
cap. As with other electric utilities' CBP, the Commission finds a load cap should apply
to each auction, with no one supplier being able to bid upon or be awarded more than
80 percent of the tranches in any one auction. Further, the CBP and the blending
percentages witl cover DP&I,'s entire customer load; no customer load should be
eaccluded from the CBP, regardless of whether the custoxner's load is being served
pursuant to a reasonable arrangement or s ° contract. The Commission believes that
including I3P&L's entire customer load in the CBP wiR promote fuu development of
competitive rates and encourage participation in the auction. F° y, the Co sion
notes that we reserve the right to modify and alter the load cap or any other feature of
the CBP process for future auctions as the Co . ion deems necessary based upon our
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continaaing review of the CBP process, including the reports on the auction provided to
the Co " sio.n by the independent au.ction manager, the Commission's consultant,
DP&L, and Staff.

2. Service ^tabilitL Rider

DP&L proposes an SSR pursuant to Section 4928.143(B)(2)(d), Revised Code,
which would be assessed on all DP&L customers for the p se of stabilizing and
providing c ° ty regarding retail electric service by niaintaining DP&L's financial
integraty. DP&L clairrts that its retrarn on equity (ROE) is d"' g and that its dec °° g
ROE, as well as the corresponding threats to DP&L's financial integrity and ability to
provide safe and reliable service, is being driven principally by three factors: increased
switchirtig, declirdng wholesale prices, and dechnng capacity prices (DP&L Ex.1A at 13,
Tr. Vol. I at 135-136). DP&L witness Chambers testified that, due to these factors, the
Company would not be able to mamtain its financial integrity witltout the SSR (DP&L
Ex. 4A at 45-47). DP&L avers that its financial integrity is compromised, and if it
becomes further cornprornised the generation, transnission, and distribuB.on functions of
DP&L wilI not be capable of providing stable, safe, and reliable retail electric service.
Numerous DP&L witnesses stated that the proposed SSR amount is the minim.vm that
DP&L would need to provide stable, safe, and reliable service_ (DP&L Ex. 16A at 7-8,
DP&L Ex. 12 at 23; DP&L Ex. 4A at 54.)

A. Com liance with Section 4928.143(B)(,2). d, Revised Code

DP&L posits that, for a charge to be lawful under Sectkm 4928.143(B)(2)(d),
Revised Code, it must satisfy three criteria: it must be a tern°t® condition, or charge; it
must relate to Lnutations on customer shopping for retail el °c generation service,
bypassability, standby, back-up, or supplemental power service, defau.l.t service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals;
and it must have the effect of stabilizing or providing certainty regarding retail electric
service. DP&L avers that the SSR is a charge that relates tcr default service and
bypassability and has the effect of stabilizing or providing certainty regardzng retal..
electric service (DP&L Ex. 4A at 53, DP&L Fx. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Fx.1.6A
at 8). First, DP&L alleges that it is essentially undisputed that the SSR is a term,
condition, or charge (DP&L Ex. 12 at 23; Tr. Vol. VI at 1463; Tr. Vol. i at 2053-2054;
Tr. VoL X at 2600). Second, DP&L cl ° that the SSR is related to default service and
bypassability. DP&L notes on brief that the SSR. is so.bstantially simil.ar to AEP's Rate
Stabilli,zation Rider (RSR) approved by the Co " ion, which was found to relate to
default service and bypassabili.ty. In re CAlumbus Southem Power Company and Ohio .Pcruvr
Company, Case No. 11-346-EL-SSO (AEP ESP II Case) Entry on Rehe ° g(C)ctober 3,
2012) at 15. Further, DP&L contends that the SSR is related to bypassability because it is
a nonbypassable charge. Thus, DP&L claims that the second statutory criterion has been
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sa.tisfied. Third, DP&L contends that the SSR ias the effect of stabilizing or providing
c ' ty r ding re ` electric service. DP&L asserts that the SSR would provide the
same benefits as AEPs RSR because it would pe °t DP&L to freeze non«fuel generation
rate increases, it would permit DP&L to conduct auctions to set its SSO rate, and it would
permit DP&L to have fixed SSO rates (DP&L Ex 9 at 8-10o DP&L Eas.13). Further, DP&L
contends that it needs the SSR so that it can continue to provide safe and reliable service
(DP&L Ex, 16A at 8; DP&L Eac.12 at 23; DP&L Ex. at 53). DP&L av that a charge
for DP&L to be able to provide stable, safe, and reliable service necess ' y has the effect
of stab° ° ing and providing ce ° ty regarding retail electric service. Without the SSR,
DP&L cl ' that it would not be capable of providing stable, safe, and reiiabge service
(DP&L Ex. 4 at 54).

IEDdJhio, OHA, OEG, fJCC, and others cR ° on brief that the SSR is not
permitted under Section 4928.143(B)(2)(d), Revised Code. C3CC witness Rose testified,
and numerous intervenors contend, that the SSR fails to satisfy Sec.tion. 4928.143(B)(2)(d),
Revised Code (CCC Ex. 21 at 12-13). Intervenors believe that DP&L has failed to meet its
burden of demonstrating that the SSR. is a ter.m, -condition, or charge, related to
Lintitatioris on customer shopping for retail electric generation service, byp iiZty,
standby, back-up, or supplemental power semce, default service, °carrymg costs,
amortization` peri , and accounting or deferrals, includiza.g- future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail
electric service. Intervenors contend that the SSR does not relate to default service
because default service is a provider of last resort (POLR) service. CCC argues on brief
that the SSR does not relate to bypassability because, tlaough bypassability is not defined,
a reasonable interpretation of bypassability would be costs incurred- as a result of
customer switchang. Intervenors then posit that the SSR provides neither certainty nor
stability regarding retafl electric service. Intervenors contend that, since DP&L°s
transmission and distribution businesses receive adequate revenues, and generation is
available on the wholesale market, an SSR to support DP&L's competitive retaii
generation business fazls to provide certainty or stability regarding retail electric service.

FES, IEIJ-Ofaio, Honda, and OEG claim that DP&L failed to meet its burden of.
demonstrating that it would not be able to provide stable, safe, and reliable service
without the SSR. The premise of interven.ors° argument is that the SSR would support
DP&L's competitive generation assets, yet those competitive generation assets are not
necemq for DP&L to rruaintain reliable distribution and transn-aission service.
Intervenors contend that DP&L could maintain reliable distribution and trammission
service without the SSR because if DP&L's generation assets are divested, DP&L's
distribution and transmission businesses receive adequate revenue to ensure reliable
service. Intervenors point out that DP&L witness Jackson testified that he believed that
DP&L's transmission and distribution businesses would received adequate revenue to
ensure reliable service (Tr. Vol. I at 241-242). Therefore, intervenors argue that DP&L's
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generation assets could be divested, and DP&L would be a regulated distribution and
transmission utility capable of providing stable, safe, and reliable disbribution and
transmission service. Further, intervenors contend on br€ef that DP&L should fii.e a
distribution rate case to de e if the distribution business really is e g sufficient
revenue. CCC points out that DP&L witness Maffiiak even testified that the filing of a
distribution or transn-i.i.ssAon rate case could be a way to enhance DP&L's abzhty to
continue offerang safe and reliable service (Tr. Vol. XI at 2804). F ore, OCC
witness Duann clairned that the generation side of DP&L's business is what is causing
DP&L's financial integnty problems, therefore af the SSR is necessary to maintain DP&L's
financial integrity then it must be a generation-related charge (OCC Ex. 28 at 2$; Tr. VoL I
at 240-241; Tr. Vol. XI at 2804). Divesting the generation from DP&L would negate the
need for a generation-related charge and allow DP&L the distribution and trans " ron
utility to provide stable, safe, and reliable service. Therefore, intervenors believe that the
SSR should be dertied by the Co ° sion because DP&L failed to demonstrate that it is
necessary for DP&L to provide stable, safe, and reliable service. (FES Ex. 14A. at 16-17,
OCC Ex. 28A at 29, OEG Ex.1 at 9.)

FES, IEU-Ohio, OCC, FEA, Kroger, OEG, OHA, and Wal-Mart claim that the SSR
is a generation-related charge, the granting of whi.ch would be anticompetitive.
According to FES witness Lesser, DP&I:s generation assets have been competitive for
over a decade (FES Ex_ 14 at 32; see also, 'Tr. VoI. ITI at 709). If DP&L's transmission and
distribution businesses receive adequate revenues, as indicated by DP&L witness
Malinak, antervenors claim the SSR revenues must be for the purpose of supportmg'
DP&L's generation business (Tr. Vol. I at 240-241; Tr. Vol. XI at 2804). OEG witness
Koiien explained that DP&L's -projected fanancfat health could be transformed and
im.proved simply by transferring its generation assets to an afffliate or sellang them to a
third party (OEG Ex. I at 11). Not only would divestiture allow DP&L to provide stable,
safe, and reliable service, but without divestiture DP&L would need an anticompetitive
SSR to remain financially viable. Intervenors contend that granting the SSE. to support
DP&L°s competitive generation assets would be anti-competitive because it would
support DP&L's competitive generation business over other competitive generation
providers operating in DP&L's service territory (Tr. Vol. II at 479 , 528-532).
Furthermore, supporting DPcSrL's generation business would be at the expense of all
customers since the SSR would be a nonbypassable charge. This presents the problem of
shopping customers paying for both their own competitive generation service as well as
for DP&I:s competitive generation assets tlarough the SSR. IEU-Ohio witness Murray
equated the SSR to an unlawful subsidy of DP&I:s competitive generation assets
(IEUJOhio Rx. 2 at 22).

IEiJ-Ohio, IGS, Kroger, and OCC contend that the SSR as an unlawful and
unreasonable transition charge. DP&L was permitted to collect transition charges during
its market development period (1NIDP), but the MDP ended in 2005. Intervenors ch-tim
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that the SSR is a transition cFiarge because it is designed to provide DP&L with
generation-related revenue that it would otherwise lose as a result of customers shopping
to o ° better retail generation supply prices. IEU-Ohio witness Murray indicated that
during the market development period (MDP), EDUs were provided an oppo "ty to
protect themselves in the event that they judged the revenue from un dled generation
prices to be above the revenue that could be obtLined from providing generation services
in the competitive market. The EDU could then file with the Co.mxrission for transition
revenue, which was the difference between the unbundled default supply generation
prices and prices for generation services in the market (IEU-Ohio Ex. 2 at 25-26). While
the SSR does not carry the title of a transition charge, intervenors assert that it has the
effect of a transition charge because it would deny customers the benefits of shopping in
the competitive retail electric se.rvices market -Ohi.o Ex. 2A at 24-27; IEU-Ohio Ex. 3A
at 16-26; CCC Ex. 21 at 6-12; IGS Ex. 1 at 3-6).

Intervenors also note that DP&L was permitted to collect transition revenues in its
electric transition plan (ETP) proceeding. In re Dayton Pozwr and Light Company, Case
Nos. 99-1687-EL-E'TP, et. ad. (DP&L ETP Case). IEU-Ohio witness Hess estimated that
DP&L recovered approximately $441 million in transition revenues through default
generation supply service and the nonbypassable consumer transition charge (CTC)
(IEU-Ohio Ex. 3 at 22). Furthermore, DP&L was permitted to recover revenues for
generation-related regulatory assets that were transition costs. These revenues were
recovered through a regulatory transition charge (RTC). Both the CTC and RTC ended
on December 31, 2003. According t-o IEU-{'9h,.o witness Hess, DP&L's market
development period, the period after which it would not be permitted to collect further
transition revenues, was supposed to end on December 31, 2003 (IEU-C7hio Ex. 3 at 23).
However, the MDP was extended until December 31, 2005, pursuant to In re Dayton
Pozver and Light Company, Case No. 02-2779-EL-A.TA, et. al., -(DP&L RSP I Case), Qpinion
and Order (September 2, 2003) at 13. Intervenors condude that, since the SSR is a
transition charge and the MDP for collection of transition charges has ended, the SSR
should be denied. (IEU-Uhxo Ex. 2A at 24-27, IEU-Ohio Ex. 3A at 16-26, OCC Ex. 21 at 6-
12, IGS Ex.1 at 3-6.)

Staff agrees that the SSR is pemrutted under Section 4928.143(E)(2)(d), Revised
Code, and is substantially similar to charges previously approved by the Commission-
Staff contends on brief that mainhihiing DP&L's Enanciai integrity means more than
simply avoiding a cash flow emergency or bankruptcy; maintiining a utility's financial
int °ty is necessary to ensure that the utility is able to fixnckion in a normal way, serving
its obhgations and °mamtammg its normal operations. Staff notes that it is up to the
Co sion to dete e if DP&L's fznaza.cial integrity is threatened but indicates that
DP&L would have financial losses in several years without an SSR (Tr. Vol. I at 221-222).
Staff wi..tness Choueikd noted that the Co ion has granted sintilar charges to other
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uti.lities based upon Section 4928.143(P)(2)(d), Revised Code (Staff Ex. 10 at 11). AEP ESP
II Case; In Re Duke Energy C3 ', Case No.11-3549-EI. .

The Commissionsionn finds that the SSR meets the criteri.a of Section 4928.143(B)(2)(d),
Revised Code, as it is a charge related to default service and bypassability that has the
effect of stab" g and provi ` g c ' ty regarding retail el °c service. Pursuant to
Section 4928.143(B)(2)(d), Revised Code, an ESP may include t , conditions, or
charges relating to limitations on customer shopping for retafl electric generation service,
bypa.ssabiiity, standby, baclc-up, or supplemental power service, default service, carrying
costs, anto ` tion periods, and accounting or deferrals or fu e.recovery of deferrals
that would have the effect of stabilizing or providing ce ` ty regarding retail electric
service. The Co ' ion f°irst notes that it is essentially un ° puted that the SSR is a
term., condition, or charge; therefore, the first crate.rion of Section 492$.143(B)(2)(d),
Revised Code, is satisfied.

The Commission finds that the S.aR is related to default service. The SSR is a
nonbypassable stability charge for the purpose of maira °° g DP&L`s financial integrity
so that it may continue to provide default service. DP&L is required under Section
4928.141, Revised Code, to provide an SSO for customers in its service territory. The SSO
is the default service provided by the electric utility and may be provided through efther
-an ESP or an MRO. In fact, even if DP&L were to propose an MRO, DP&L would sfii1
need to ' tairi its generation assets for some taxu.e because it would be required to
blend the MRO with its previous SSO rate over five years or such other period of tane as
det ° ed by the Co " sion, pursuant to Sections 4928.142(D) and 492$.142(E),
Revised Code. Therefore, we find that 'Section 4928.143(B)(2)(d), -Revised Code,
authorazes a financial in.tegrity charge to the extent that such charge is necessary to
ensure stability and certainty for the provision of SSO service.

Moreover, Section 4928.142(B)(2)(D), Revised Code, authorizes electric utilities to
include in an ESP temis related to bypassabili.ty of charges to the extent that such terrns
have the effect of stabilizing or providing certainty regarding retail electric service. The
Co -` sion finds that based upon the r-ecord of this proceeding, the SSR should be
nonbypassable. Both shopping and non-shopping customers benefit from the existence
of the standard service offer, which is available even if market conditions become
unfavorable for retail shopping customers over the term of the ESP. Thus, the
Co ° saon believes that the second criterion of Section 4928.143(B)(2)(d), Revised Code,
is satisfied_

F' y, the Commission believes that the SSR would have the effect of stabalizuag
or providing certainty regarding retail electric service. We agree with DP&L that if its
financial 'antegr2.ty becomes furffier compromised, it may not be able to provide stable or
ce ' retail el c service (DP&L Ex 16A at 7-S, DP&L Ex. 12 at 23, DP&L Ex. 4A at
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54). Although generation, transmission, and distribution rates have been unbundled,
DP&L is not a struc y separated ut%tity; thus, the 'futancml losses in the gen.eration,
tr ° iou, or distribution business of DP&L are financial losses for the entire utzlity.
Therefore, if one of the businesses suffers financial 1 , it may irnpact the entire utility,
adve y affec t° g its ability to provide stable, reliable, or safe retail electric service. The
Commission finds that the SSR wiU provide stable revenue to DP&L for the purpose of
mainWrting its financial integrity.

The Co ion fin-ther finds that the SSR is not a transition charge and the
Co sion's authorization of the SSR is not the equivalent of authorizing transition
revenue. We reject the 4-..1-i=Y: that the SSR allows for the collection of inappropriate
transition revenues or sbranded costs that should have been coilected prior to December
2010, pursuant to Amended Substitute Senate Bi.ll 3, as DP&L does not claim its ETP
fatied to provide sufficient revenues. Further, we note that DP&L continues to be
responsible for offering SSO service to its customers and has demonstrated that the SSR
is the minimum amount necessary to maintairt- its financial integrity to provide such
service. Moreover, our holding today is consistent with our decision in the AEP ESP rI
Case, in which we determined that A.EP-Ohio's proposed RSR did not allow for the
collectxon of inappropriate transition revenues or stranded costs. AEP ESP II Case,
Opinion and Order (August s, 2012) at 32.

B. SSR Amount

DP&L asserts that the SSR acnount shoutd be sufficient for DP&L to achieve an
ROE within a reasonable range of 7 to 11 perc^nt DP&L witness Chambers testified. that
based an market information, hTs analysis leads him to believe that a range of 7.7 percent
to 10:4 percent is a reasonabTe ROE for DP&L to be able to function effectively and
maintain its financial integrity (DP&L Ex. 4 at 2). He also noted that intervenors and
Staff applied an adjusted capital structure of 50 percent debt to 50 percent equity when
presenting their ROE forecasts and SSR proposals (Staff Ex. IA at 3-5, Tr. Vol. I`I at 915-
916, 935, 1026). However, DP&L witness Chambers claimed that DP&L's actual capital
structure is 40 percent debt to 60 percent equity and explains that the projected ROE,
target is different dependirag on the capital structure used to calculate the projection.
(DP&L Ex. 4A at 30)_ DP&I... witness Malinak testified that the SSR sh.oul&be set to target
an ROE no lower than seven percent under an adjusted capital structure and explained
that an ROE target of seven percent would be sufficient to nudntain DP&L"s financial
integrity (DP&T. Ex. 14A at 23-24).

PES, IEU-Ohio, OCC, FEA, Honda, and OEG contend that the SSR should be
denied because DP&I. should undertake operations and maintenance (O&M) savings
and capital expenditure reductiona before collecting " stabi].i.ty revenues to nu-iintain
DP&L's financial integri.ty. FES witness Lesser claimed that DP&L's financial integrxty

AppX. 000032



12-426,EL- , et al. -23.

concerns are overstated because it has not included O&M savings and capital
expenditure reductions in its calculations (F ES Ex. 14 at 33-34; Tr. Vol. I at 256). He then
concliaded that these O&M savings and capital expenditure reductions would provide
savings to DP&L to mitigate its fftundal integrity concern.s and decrease the need for
substantial stabzlity revenues, if not e` ° te the need for stability revenues altogether.
Furthermore, intervenors claun' on brief that DP&L has already identified numerous
O&M savings and capital expenditure reductions, yet DP&L has failed to zm.pleinent
thexn, failed to identify a single project that it would be unable to complete, and failed to
identify a single negative outcome for customers associated with the reductions.
Intervenors recommend that, if an SSR is authorized, it should be reduced by the arnount
of O&M savyngs and capital expenditure reductions that DP&L can undertake.
Intervenors argue that O&M savings and capital expenchture reductions should be
implemented before a charge is iinposed upon customers to maintain DP&L's financial
integrYty. Intervenors cLum that DP&L's financial 'anteg~"aty ani.gh.t not even be
cornpromised once it implements O&M savings and capital expenditure reductions, thus
negating the need to ixn.pose financial integnty charges at all. (Fffi Ex. 14A at 17-22, FEA
Ex.1 at 7, OCC Ex. 28A at 41, OEG Ex.1 at 10, IEU-Ohio Ex. 1A at 18-19)

DP&L responds that Q&M savings and capital expenditure reductions should not
be considered when settxng the SSF, DP&L witness Jackson claimed that Cj&M savings
and capital expenditure reductions are in addition to the SSR, not in place ofit, so that it
can earn a reasonable ROE (DP&L Ex. 16A at 10; DP&L Ex. 16A at CLJ-7; Tr. Vol. I at 256-
257). He, as well as DP&L witness ° gton, noted that potential O&M savings have
not been approved by DP&L`s board of directors for the full term of the ESP (DP&L Ex.
16A -at 9; Tr. Vol. IV at 1118)_ DP&L witnesses Jackson and Herrington alleged that, even
if the O&M savings and capital expenditure reductions were approved and
implemented, implexnenting them could present substantial risks to the Company and-its
abffity to provide stable, safe, and reliable servxce (DP&L Ex. 16A at 9-10; Tr. VoL, 1V at
1113-1114, 1176-1177). These risks include lowering DP&L's O&M expenses below
DP&L`s historic averages and intp ' ent of DP&L's operations through reduced
maintenance expenditures (DP&L Ex. 16A at 9-10; Tr: Vol. IV at 1176-1177). DP&L
witness Jackson testified that some of the potential ® savings measures are.
generation-related and that, .i¢ ianplem.ented, the operational performance of the
Company's generation fleet would deteriorate, resulting in lower wholesale revenue and
gross margin attributable to those plants, potential PJM RPM capacity penallaes, and
higher future ®&M costs due to unforeseen and unplanned outages. He further testified
that the SSR does not guarantee that DP&L will earn a given ROE; therefore, i# the SSR
alone is insufficient to meet DP&L's ROE target, O&M savings could then be
implemented to meet the ROE targetr (DP&L Ex. 16 at 7, 10.) Further, DP&L witness
Malinak claimed that capital expenditure reductions would have lattle ampact on DP&L's
earnings or ROE, so the consequences of C) savings and capital expend%tu.re
reductions would outweigh any benefit (DP&L Ex. 14A at 27-28).
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OEG and Honda recommend that, if the SSR is autho ° , the revenue
requirernent should be " ted to no more than DP&L's present $73 miRion annual rate
stabilization charge ( . OEG witness ICo31en aileged that there are numerous flaws
with DP&L's applicatiort, but reducing the SSR to the amount of the RSC would reduce
the r.isk that DP&T. wiR over-recover costs from customers through the SSR in violation
of Section 492$.02(A), Revised Code. Further, OEG witness Kollen opined that the SSR
should be allocated using a one coincident peak (ICP) demand allocation method that
reflects the underlymg demand-related character of the SSR charges. Tlus' allocation
method would align SSR revenues with the cost respoxsi(ailli.ty of the appropriate
customer class (OEG Ex. ]. at 7-8). Furtherrnore, OEG witness Kollen recozn.mended that
the SSR should be recovered through a kilowatt (kW) demand charge (OEG Ex. 1 at 3-5,
20-21).

OCC asserts that, if an SSR is authorized, the collection of the SSR should not start
untbl the blending with auctiox- rates beguts. OCC witness Duann recommended
that collection of the SSR stax°t once bien ° with the auction based rates begans, which
would match potential savings to DP&L's customers with the costs, in the form of the
SS.R, of accelerating the blending of auction based rates (OCC Ex. 28 at 44). However,
OCC witness Duann then daimed that the ESP should immediately move to a
100 percent market rate (OCC Ex. 28 at 45).

OCC avers that, 3f an SSR is authofized, DP&L should be prohibited from paying
dividends. OCC witness Duann recommended that DP&L should not be permitted to
pay dividends to- its parent companies without Commission approval while it coll.ects the
SSR (OCC Ex. 28 at 48)_ OCC daims on brief that prohibiting DP&L from paying
dividends would not be a takari.g and that, even if it were a taking, constitutional issues
are not within the jurisdiction of the Cornrn.ission. OCC asserts that the Supreme Court
of Ohio has clearly indicated that the Co " sion can prohibit a utility from paying
dividends where the utility Yacks sufficient surplus for paying dividends. Ohio Central
Tei. Corp. v. Pub. Utii° Comm., 1227 Ohio St. 556 (1934). OCC contends that DP&L's
argument that it needs an SSR. to maintain its financial integrity, and even to avoid a.
financial emergency, sufficiently demonstrates that it lacks sufficient surplus for paying
dividends. OCC concludes that prohibiting DP&L from paying dividends while it
collects the SSR is essen ° to protecting DP&L°s customers and shareholders (Tr. Voi.. X
at 2551-2552).

Staff wftness Choueiki recommended that DP&L's ESP should be a three year
tenn, because projections for capacity, energy, and capital expencbhu-es 2n. years four and
five of DP&L's proposed P are inherently unr ° le (Staff Ex. 10 at 4-5). Staff witness
Mahmud recommended that, if the Commission adopts a flu-ee year ESP and approves
an SSR, the SSR should fall within a range of $133 "'on to $151 n-dffion per year (Staff
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Ex. 1 at 4). Staff witness Mahmud recommended an SSR of $133 miUion to arrive at
DP&L's proposed average ROE, or an SSR of $151 nullion to arrive at an ROE in the
reasonable range of 7 to 11 percent. For both recommendations, Staff witness Niahmud
adjusted DP&L's debt to equity ratio to 50 percent debt and 50 percent equity (Staff Eac.1
at 5). However, Staff concedes that compared to the proposed ESP, DP&L would receive
about $100 miUion less under S's proposal (Tr. Vol. VII at 1 908). Staff believes that
this $100 miffion deficiency would be offset by S s switching proiections, which Staff
contends are more reliable and indicate less lost revenue from switching.

The Conunission finds that DP&I. may collect the SSR in the amount of
$110 mfllion for each of tlze years 2014 and 2015. We note that DP&I. proposed an SSR in
the amount of $137.5 million per year over the term of the ESP (DP&L Ex. 1A at 11-13).
However, ° g into consideration potential. O&M savings for years 2014 througli. 2016,
the Commission finds that the SSR should be established at $110 ma.Ilion per year (Tr.
VoL I at 189). The Co ° ion finds that ffiis is the miniinum amount necessary to
ennsure the Company's financial integrity and provide the Company with the opportunity
to aclHeve a reasonable ROE during the ESP. The Commission did not offset the
proposed SSR by potential capital expenditure reductions because, based upon the
record, we are not persuaded that the potential capital expenditure reductions have as
significant an itnpact on the Company's ROE as the potential O&M savings (Tr. I at 257-
258; DP&L Ex. 14A at 27-28). Further, we believe that DP&L should retain the ability to
impact its ROE through additional measures such as capital expenai.iture reductions.

We agree with OCC that the Yncrease m the SSR from the amount of the RSC in the
previous ESP to $110 milliorr annually should not be -imposed until the blending of
market rates begins, since current lower-priced rrtarket rates wYll offset the SSR increase.
Therefore, we have established January 1, 2014, as the effective date of the ESP.
However, DP&I. may continue to collect the RSC, prorated monthly, over the remaining
months of 2013. Once the blending of market rates be " , DP&L should establish rates
to coliect the SSR amount of $110 million per year for the years 2014 and 2015.

°The Commission finds that authorizing an SSR to- achieve an. ROE target of 7 to 11
percent is reasonable. We previously found in the AEP ESP II Case that an ROE target
range of 7 to 11 percent is in a range of reasonableness. AEP ESP II Casi^, Opinion and
Order (August 8,2012) at 33. However, we note that an ROE target outside of the 7 to 11
percent range is not per se unreasonable. The test is one of reasonableness, based upon
the facts of the case and the law and policy of the state of Ohio. Furthermore, it is an
ROE target and not an exact deterrninatron of the ROE that the utility will recover. In
this case, there are a number of factors that impact projections regarding DP&L`s
financW position. These factors stein from the si cant length of time since DP&L°s
last distribution rate case and the potential abila.ty to seek an increase in distribution
rates, the ability of DP&L to reduce its O&M costs and capital expenditures without
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saczifxcing service stability and reliabi.lity, the unpredictability of future switching rates,
and the uripredxctabaiity of fuhuv energy and capacity markets. We find that the record
of this pr g demonstrates that, when the approved SSR, O&M savings, capital
expenditure reductions, adjusted capital structure, and the potential for a future
distribution rate case are considered, DP&L will have a reasonable oppo 'ty to
achieve an actual ROE in the 7 to 11 percent range.

Moreover, to ensure that DP&I. does not reap disproportionate benefits from the
ESP as a result of the approved SSR, the Commission finds that a si ' i tIy excessive
eamings test (SEET) threshold of 12 percent should be established. The record of this
case demonstrates that an ROE of 12 percent would be above the high end of the range of
reasonableness (DP&L Ex. 4 at 2). Moreover, a SEE°i° threshold of 12 percent is consistent
with our holding in the AEP ESP II Gise. AEP ESP II Case, Opinion and Order (Au t$,
2012) at 37. Furthermore, the SSR is being authofized to maintain D.P&L's financial
integrity; therefore, we find that a1i SSR revenues should remain with DP&L, and not be
transferred to any of DP&L's current or future affiliates through dividends or any other
m .

Further, the Commission is not persuaded by DP&L°s testimony that the SSR is
properly coHected through a flat customer chaz°ge. We find that the Staff's proposed rate
design, which would m'" ize rate impacts upon customers, should be adopted (Staff
Ex. 8 at 14). However, we agree with t.7EG that the 55R revenues should be allocated
using a ZCP demand allocation method that reflects the underlying character of the SSR
charges (OEG Ex. 1 at 7-8). Therefore, we will adopt the rate design recommended by
Staff and the class- allocation methodology recommended by OEG of a 1 CP demand
allocation method.

Finally, the Co ' sion is persuaded by the testimony at the hearing that the
reliability of financial projections si '°cs.ntiy d" es over ° (Staff Ex. 10 at 4-5).twm
Thus, we wilt authorize the SSR on.1.y until December 31, 2015. However, we also find
that DP&L should have the opportunity to seek relief if its financial integrity remains
coinpro ° beyond 2015. Therefore, DP&L may file, in a separate groceeding; for an,
extension of the SSR through October 31, 2016, subject to certain conditions as discussed
below.

3. SSR Extension

The Co ssiorn, through this ESP, authorizes DP&L to create an SSR Extension
rider (SSR-E) and initially set the rider to zero. At least 275 days prior to the t ` tion
of the SSR on December 31, 2015, DP&L may seek approval of an increase in the SSR-E in
an amount not to exceed $92 million for the year 2016. The SSR-E v► i1 expire on its own
tmmis on October 31, 2015.
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If DP&L seeks to iinpl ent the SSR-E, DP&L must show that the SSR-E is also
necessary to main ° the financial integrity of the Company, and that the amount

requested is the necessary amount to maintain DP&L's financial integrity, not to exceed
$92 miHion for the first 10 montbs of the year 2016. When consid ' whether the SSR-E
ss necessary to niamtam' the ` °al inte 'ty of the Company, the Co ' sion wiU
consider any dividends pafd, to parent companies, as well as all other relevant ` ci.al.
info tion, in.cluding O&M savings undertaken and any capital expenditure reductions
made by DP&L.

We note that Staff and other intervenors contend that there is insufficient
info tion. avaiiable to commit ratepayer do to DP&L for years four and five of a
five year ESP (Staff Ex. 10 at 5, 6). The Co ' sion finds that the SSR-E Yxtec ° in
provides an opportunity for DP&L to provide more reliable data on its financial inte °ty
by fulffiling the Co ° ion's conditions for authorization of the SSR-E. The SSR-E
conditions will ensure that customer charges are being assessed based upon current and
reliable ixaf tiort, that stabitity charges `vill continue to have the effect of stabilizinng or
providing c ° ty regarding retail electric service, and that the fina.ncial integrity of
DP&L will be inaintained without granting DP&L significantly excessive 'earrungs. The
SSR-E proceeding will ensure staba.lity and certainty regarding retaal electric service
because it wyll. provide more dear and reliable data for the later months of the ESP, which
should alleviate concerr's raised by intervenors and Staff.

Further, the Co ° ion agrees with intervenors' arguinents that DP&L should
exhaust its opportunities for rate relief in order to ensure its firiancial integrity.
Therefore, as a condition of implementing the SSR-E, DP&L must file an application for a
distribution rate case, izr accordance with Section 4909.18, Revised Code, no later than
July 1, 2014. Pursuant to the Co ' siian's det tion in In re Aligning £Iectric
Distribution Utility Rate Strucfure with Ohio's Public Policies, Case No. 10-3126-Et^LNC,
Finding and Order (August 21, 2013) at 20, DP&L is encouraged to utzlize the
straight-fixed variable (SFV) rate design or SF'V principles in its distribution rate case.
The Comzxiission will then consider the impact of any adjustment in rates resulting from.
the distribution rate case in dete " g the amount of the SSR-E. The Commission
believes that conducting a distribution rate case before authorizing the SSR-E will
provide the Co ° ion and parties with the increased ce ° ty necessary to evaluate
whether DP&L's financial inte 'ty is at rask and whether the SSR-E is necessary.

Moreover, as an additional condition of implementing the SSR-E, DP&L must file,
by December 31, 2013, an application to divest its generation assets. Such plan must
propose that divestment be completed by December 31, 2016. We note that DP&L has
already comxnitted to filing an application by December 31, 2013, to divest its generation
assets. Furthermore, DP&L has argued in this case that the earliest it could divest its
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generation assets is September 1, 2016, due to DP&L's first and refun ° g mortgage

(DP&L Ex.1.6 at 2-4)_ Thus, the Commission believes that it is reasonable for DP&I. to
divest its generation assets no later than December 31, 2016.

Additionally, for the Commission to authorize the SSR-E, DP&L must also fil.e an
appl'acataon to modernize its electric distribution infrastructure through irnplernentation
of a smart grid plan and advanced inetering ixrfrastructu,re ( . Section 4928.02(D),
Revised Code, states that it is the policy of the state of Ohio to encourage innovation and
market access for cost-effective supply- and demand-side retail electric service including,
but not limited to, demand-side management, tinae-d4fferentiated pric"an.g, and
implementation of AMI. To promote the policy of the state of Olzio and huther enhance
the competitive retail electric service market in this state, the Co ' sion finds that
DP&L should file an application by July 1, 2014, for implementation and deployment of
smart grid t ology and advanced m ° g° astxucture, as weE. as other cost-
effective initiatives or programs that DP&L reasonably believes would promote the
policy of the state of Ohio to further enhance the competitive retail market.

As the final condition for the Co " sion to authori.ze the SSR-E, DP&L must
establish and begin ixn.plementatfon of a plan to modez°nize its bffling systern.
Constellation witness Fein and. FES witness Noewer both testrfi.ed to barriers to
competition resulting from DP&L's btiling system (Constellation Ex. 1 at 49-54; FES Ex.
17 at 19-26). The Co sion believes the testimony indicates that I?P&L's bitd.ing
system needs ta be modernized to facilitate cornpetition in this state. At a min;mu.m, the
bilEng system modernization should include rate-ready bil:iing, percentage off price-to-
compare (PTC.) pricing and the ability to support AAH. To begin implementation of its
billing system moder.cuz,ar ` tion,, DP&L should fil.e with the Co ° ion a billing system
modernization plan approved by Staff by December 31, 2014, that includes, at a
minimum, the above improvernents to DP&L"s billing system.

4. Switchin^ Tracker

DP&L proposes a switching. tracker (S'I) account that would defer for later
recovery, from all customers, the difference between the level of sw,ritching experienced
as of August-30, 2012, and the actual level of switching (DP&L Ex_ 1 at 11,12; DP&L Ex. 9
at 16-17). DP&L witnesses Jackson and Seger-Lawson explained that the costs subject to
DP&L's ST would equal the difference between the blended SSO rate and the CB rate m
effect, which would then be calculated as do s per megawatt-hour (MWh) and
rnultiplied by the quantity of additional switched load in MWh and will be the amount
that wiU be included in the ST regulatory asset account for the month (DP&L Ex.1 at 11-
13; DP&L Ex. 9 at 17). DP&L's arguments in support of the ST are similar, and often
identical, to its arguments in support of the SSR DP&L witness Jackson testified that
DP&L's ROE is declining and that its d ' g ROE, as well as the corresponding threats
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to its financial integrity and ability to provide safe and reliable service, are being driven
principally by three factors: increased switchin& decl° " g wholesale prices, and
d ° g capacity prices (DP&L Ex. 1A at 13; Tr. Vol. I at 135-136). The ST would
mit°rgate the effects of ` eased switchang on DP&L's finan ' integrity and ability to
provide safe and reliable service. DP&L calculates the level of swit ' g experienced as
of August 30, 2012, as 62 percent of re ` Ioad. Therefore, DP&L proposes to be
compensated for any swwi ° g over 62 percent of retail load. The proposed svad ' g
traclcer would begm at the start of the ESP and continue unti.I DP&L procures 100 percent
of its supply needs through the CBP. (DP&L Ex. 1 at 11.) DP&L contends that the two
significant benefits of the ST are that it would eliminate the need for the Co ° sion to
attempt to forecast switching and it would avoid the over or under recovery resulting
from actual swi ° g not matching projected switching.

DP&L's justification for the ST falls . p' ° y under Section 4928°143(13)(2)(d),
Revised Code. Numerous DP&L witnesses claim that the ST is a charge that relates to
default service and has the effect of stabilizxng or providing c ° ty regarding retail
electric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex. 16A
at 8). First, DP&L indicates that it is undisputed that the ST is a term, condition, or
charge (DP&L Eac.12 at 23, Tr. VaI. VIII at 2053-2054, Tr. Vol. X at 2600). Second, DP&L
claims that the ST is related to default service. Third, DP&L asserts that the ST has the
effect of stabilizing or providing certainty regarding retail electric service. DP&L then
contends that the Sp should be approved so that DP&L's RC1-E target wiU be in the
reasonable range of 7 to 11 percent.

Numerous intervenors mcluding OCC, WaI- , Kroger, Constellation,
IEU-Ohio, FES, IGS, RESA, and OEG, argue that the ST should be deraied by the
Coxnmissron (IEU-Ohio Ex. 3 at'5,15, 26; UCC Ex. 28 at 22-28; OEG Eac.1 at 11-12; Kroger
Ex. 1 at 5,14-15; Staff Fx.10 at 7-10). Principal among the arguments against the ST is
that it is anti-competitive. Intervenors posit that the ST is anticompetitive because it
would capture the entire eeonoxruc benefit of shopping for customers through a
nonbypassable charge. The more SSO customers that switch to a competitive retail
electric service provider, the more all eustorners will be required to pay. This would
discourage further switching and inhibit further development of t)hio's competitive
retaai electric services market Intervenors also assert on brief that the ST would violate
the policies of the state of Ohio set forth in Section 4928.02, Revised Code. Intervenor
also argue that it is an unlawful transition charge, that it is simply unjust and
unreason.able, that it could lead to double recovery, and that DP&L failed to meet its
burden of prov3ng the legal basis or the financial need for the ST. RESA also points out
that the ST serves th.e same purpose as the SSR of main °" g DP&L's financial integrity
and that DP&L is unaware of any other EDU with a switching tracker Iike the one
proposed by DP&L (Tr. iiol. I at 252).
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contends that the Co ' ion should deny the ST because it as an
a.ra.ticom °tive charge. Staff witness Chou "" testified ffiat msulatixig DP&L from
further switching through the ST would violate the policies of Section 492$.(BZ Revised
Code, and would be anti-cotnpetitive (Staff Ex. 10 at 9). Further, Staff witness Chou .
noted that DPL Energy Resources (DPLER), which is DP&L's unregulated generation
affiliate, is a si °`cant CRES provider in DP&L's service area. He believes that a request
for relief by DP&L for lost retail sales to its unregulated °"ate is an unreasonable
request (Staff Ex. 10 at 10). Furthermore, Staff notes on brief that authorizing an ST,
which would be adjusted based upon the level of switching, would make the quantitative
analysis inherently difficult to conduct

The Co ° sion finds that the ST should be denied because it violates the policies
of the state of Ohio, is anticompetitive, and would discourage further development of
Ohio's retail electric services xnarket. Further, the Co ° sion finds that the Company
has not demonstrated that the ST, which would be increanentally increased when
customers leave the SSO, is related to default service under Section 4928.143(B)(2)(d),
Revised Code. One of the principal aspects of a market is the oppo "t,y for consum"ers
to shop for a diversity of products offered by a multitude of suppliers. When a customer
purchases a product from a new supplier, the previous supplier will necessarily lose that
customer's representative market share. DP&L's proposed ST would provide DP&L a
stream of revenue to directly compensate it for market share lost when a customer
switches to a competitive retail electric service provider. The Corru.nission believes that
this makes the pmposed ST anticompetitive because it may discourage customers from
shopping for a retail electric suppBer. Furthermore, the Commission notes that, since
DP&L's financial integrity is supported through the SSR, and pote y#he SSR-E; the
ST would serve no purpose other ffian to provide DP&L with additional revenues in
proportion to declines in the niunber of customers of DP&L's generation business. As
discussed above, the Co ° sion believes that revenues from the SSR, capital
expenditure reductions, O&M savings, a.`bution rate case, and potentxally an SSR-E,
are sufficient to maintain DP&L's finazicial integrity, without an additional ST to insulate
DP&L from market risk.

5. Alter.native Energy Rader

DP&L proposes that the AER cont%nue in its current form but be trued-up on a
quarterly basis (DP&L Ex. 7 at 3). By moving to a qu ly true-up, DP&L intends to
better align the AER costs with the customers that cause the costs to be ' ed. The
AER, like other riders, would be trued-up on quarters, with new rates effective March 1,
June 1, September 1, and December Z. DP&L further proposes to establish an AER rate at
which DP&L would be deemed to have met the statutory ffime percent threshold
pursuant to Section 4928.64(C)(3), Revised Code_ DP&L proposes that when the AER
meets or exceeds $0.0012813 per kWh, DP&L will be deemed to have met the three
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percent cost threshold and wzll not need to continue to meet future renewable targets.
(DP&L Ex. 7 at 3-4.)

Solarvision daims on brief that the Co sion should deny the three percent
threshold. Solarvision asserts that establishing a specific dollar per kilowatt hour (kWh)
thr old that ° remam" fixed throughout the ESP penod, regardless of the annual
renewable portfolio standard or kWh sales, violates Secttion 4928.64(C)(3), Revised Code.
The renewable portfolio standard re ' en.ts in Section 4928.64, Revised Code,
mcrease annually. Solarvision beheves that a three percent threshold that does not vary
or fluctuate based upon the increasing renewable portfolio standard requirements is
inconsistent with. Section 4928.64, Revised Code.

Staff and QCC assert that the three percent threshold issue is not ripe for
Conunission decision in this case. Staff notes that the three percent threshold was an
issue in the case of In re Ohio Edison Company, The Cleueland Etectizc Fltuminating Company,
and The Tokdo Edison Company, Case No. 11-5201-EL-RDR. (FirstEnergy AER Case).
Faxrtherrnore, the three percent tlueshold may be reviewed in the case of the
Commission's pending rulemaking on this issue. In the Matter of the Commission's Review
of its Rulesfor the AI tive Energy Portfolio Standard Contained in Chapter 4901:1-40 of the
Ohio Administrative Code, Case No. 13-652-EL-ORD (AEPS Rules Case). Staff cl " on
brief that the AEPS Rules Case would be the proper context to review the threshold. Staff
then avers that if the Commission addresses the three percent threshold in this
proceeding, it is not reasonable as proposed by DP&L. Staff contends that the threshold
is not reasonable because it is based on an estimate of the first auction and then never
fluctuates or adjusts for future auctions, despite the fact that the renewable portfolio
standard requirernents adjust anua.ually. Therefore, Staff and CCC argue that the three
percent threshold should be deri.ied.

The Co " sion. finds that the AER should be trued-up on a quarterly basis but
DP&L'sproposal for the three percent cost threshold should be denied. The Commission
has addressed the proper methodology for determining the three percent cost threshold
in the Fir-stEnergy ARR Case. FirstEnergy AER Case, Opinion and Order (August 7, 2013)
at 30-34. DP&L is directed to comply with the methodology set forth in the FirstEnergy
AER Case using the blended rate for each year rather than auction-based rate only.
Therefore, the Co ° ion finds that DP&L's proposal for the three percent cost
threshold should be denied.

6. Altematzve EnerRid.er-I^onbyvassable (AER 1^

DP&L proposes an Alternative Energy Rider-Atonbypassable (AER-N) to recover
the costs of DP&L's Yankee Solar Generating Facility ('Yankee). DP&L witness Seger-
Lawson testified that the A-ER-N is pernutted pursuant to Section 4928.143(B)(2)(c),
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Revised Code, because it satisfies the four criteria for a nonbypassable surcharge for the
life of an electric generating facflity that is owned or operated by the EDU (DP&L Ex. 9 at
15-16). She cI ° ed that Yankee is owned and operated by a utility, that it was sourced
through a competitive bidding process, that it was used and useful after January 1, 2009,
and that it was found by the Co " ion to be needed as a result of the resource
pl g process (DP&L Ex. 9 at 15, Tr. Vol. V at 1311). DP&L witness fieger-l.a n
then argued that the AER-N is essentiall.y identical to AEP's Generation Resource Rider
(GRR), which was approved by the Co ion in the AEP ESP If Case. DP&L proposes
that the AER-N initially be set at zero, and then DP&L be permitted to file supporting
evidence for the appropriate amount in a subsequent case (DP&L Ex. 9 at 16, Tr. Voi.. V at
1316).

FES and IEU-C,hio contend on brief that the AER-N violates Section
4928.143(C)(1), Revised Code. Pp'.S and IEU-Ohio allege that Section 492$.143(C)(1),
Revised Code, requires that if the Co ° sion approves an application thatcontains a
surcharge, the Co ion shaU ensuxe that the benefits derived for any purpose for
which the surcharge-is established are reserved and made available to those that bear the
surcharge. FM avers that since DP&L wouldn°t provide CRES providers a pro rata share
of the renewable resoaxrces based upon their share of the load, shopping customers
would get no benefit from the AER-N (Tr. Vol. V at 1340). Intervenors assert the AER-N
should be denied because it would be a nonbypassable charge imposed on customers
who are already paymg' their own r " electrre service provider for renewable resources.

IEU-Ohio, Solarvislon, and RESA argue that the AER=N violates Sections
4928.64(E)-and 4 .143(B), Revised Code. Section 4928.143(B), Revised Code, states that
the Commission cannot approve a provision of an ESP t-hat is contrary to Section
4928.64('E), Revised Code. Section 4928.64(E), Revised Code, states that all. costs incurred
by an EDU in complying with the renewable energy requarements of that section must be
bypassable by any consumer that has switched to a -CRES provider. DP&I. witness
Seger-Lawson indicated it was DP&L's intent moving forward to use any renewable
energy credits generated frorn Yankee to comply with the renewable energy
requirements of Section 4928.64, Revised Code (T'r. Vol. IX at 2305). IEU-Oh%o an.d.
Solarvision posit that the nonbypassability of the AER-N makes it unlawful because it
would compensate DP&L for Yankee, which was cortstructed for the purpose of
complying with the renewable energy requirements. Furthermore, iEU-fJhi.o contends
the AER-N violates Section 4928.143(B)(2)(c), Revised Code, because the need for the
facility was not demonstrated in the ESP proceeding, the facffity has not been sourced
through a competitive bid process, and the energy and capacity would not be dedicated
to the customers paying the AER-N (Tr. Vol. V at 1323-1325; Tr. Vol. V at 1340).
Furthermore, RESA witness Bennett rlairn.ed that the intent of the nonbypassable
renewable rider is for the recovery of new construction costs once the statutory
requirements for need and competitive procurement are met, not for retroactive recovery
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of construction costs. RESA witness Bermett pointed out that AEPs T ' g Point Solar
Facilxty would have been new construction, whereas Yankee has already been
constructed. (RESA Ex_ 6 at 12y 13; °Tr. VoI. IX at 2483.)

FES, IEU-Ohi.o, and RESA make the assertion on brief that the C.o " sion should
deny the AER-N because DP&L did not provide the necessary m£o tion to the
Commission for establishhrnent of the AER-N. FES and IEU-Ohio argue that DP&L fazled
to satisfy, in this procee d` g, the requirements of Rule 4 :5a (B), C7.A.C., because
DP&L provided very Iittle data regarding its proposal or the associated costs.
Intervenors believe that without this inforn'ation, the Co ° sion does not have the
opportunity to weigh the costs and benefits of Yankee. FES and lEU-Ohi.o contend that
the AER-N should be denied because DP&L has not provided sufficient information for
the Co ' sion to review the facility and has improperly avoided substantive review of
the proposed AER-N.

The Commission finds that the AER-N should be denied. Section 4928.143(C)(1),
Revised Code, requires the Co sion to ensure that the benefits derived from a charge
are made available to those that bear the charge. In this instance, DP&L has not made a
detailed proposal to ensure that all customers in its service territory equally benefit in the
benefits derived from the Yankee facility. Instead, the Co ' sion is concemed that all
customers could pay for the costs of Yankee, despite only DP&I. S5C) customers receiving
the benefit of the solar renewable energy credits (S-RECs) produced by the facility.
Competitive retail electric service providers compete directly with DP&L°s generation
related service, including in the S-REC market, and are not perrnrutted to recover their
capital expenditures when building gernerration facilities (Tr. Vol. VIII at 21-5, Tr. iP'ol. IX
at 2295). Competitive retail electric service providers are required to supply S-RECs for
their customers; under the AER-N, as proposed, shopping customers could end up
subsidizing the S-RECs supplied to SSO customers.

Furthermore, the AER-N would permi.t Yankee, which is a generation asset, to
remain with the regulated distribution and transmission company instead of divesting
with the rest of DP&L's generation assets. DP&L has corunitted to filing a generation
asset divestiture plan before December 31, 2013. The Cornmission believes that Yankee
should be included in DP&L"s generation asset divestiture plan and divest with the rest
of DP&L's generation assets. Approving the AER-N would add the cost of Yankee to the
rate base for the extended future, instead of requiring DP&L, and the subsequent
generation asset owner, to recover the costs of the Eacility through the competitive
generation market and sales of S-RECs. Notwithstanding whether the AER-N satisfies
Section 4928.143(B)(2)(c), Revised Code, the Commission finds that it would be
inconsistent with DP&L's plan to divest its generation assels for Yankee to remain with
the transmission and distribution utility.
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The Co ° sion notes that n ° g in dus fi"n " g prohibits DP&L. from
recov ' g the cost of past renewable energy resources used to serve its SSO customers.
DP&L is directed to consult witb. Staff to det e an appropriate methodology to
recover tlwotagh the AER the cost of past renewable energy resources used to serve its
SSO customers.

7_ Reconczliation Rider f RRI

DP&I. proposes a nonbypassable recon.ciliation rider (RR) ffiat would include the
costs of a t g the CBP, the costs of competitive retail enhancements, and any
deferred balance associated with particular riders (DP&L. Ex. 10 at, $). DP&L contends
that the CBP benefits all customers and it is therefore appropriate to recover the costs of
the CBP through a nonbypassable rider. DP&L thexx asserts that to the extent the
Co ° sion approves competitive retail enhancements and concludes that the ass ` ted
costs should be recoverable from customers in a nonbypassable rider, the costs should be
zncluded in the RR. DP&L witness Seger-Lawson proposed that DP&L recover through
the RR any deferred balance that exceeds 10 percent of the-base amount of riders FUEL,
RPK AER, and CBT (DP&L Ex. 10 at 8-11). DP&L believes that recovery of the deferred
balance amounts is necessary to prevent the potentially catastrophic situation of having
too few remaining SSCD customers to cover the costs of a very large deferral balance
(DP&L Ex. 12 at 7,8, Tr. Vol. V at 1432-1433, Tr. Vol. IX at 2242-2244).

lEU-C)hio argues that the Rlt is not approvable as a nonbypassable rider and
would provide DP&L with an anticompetitive subsidy. IEU-Ohio avers on brief that the
RR cannot be authorized pursuant to Section .143(]i)(2)(d), Revised Code, because
tha.t section does not authorize the Co " ior; to create a nonbypassable rider.
Furthermore, TEU-Ohzo asserts that even if the 1tR could be approved under Section
4928.143(B)(2)(d), Revised Code, it does not have the effect of making the physical supply
of rettail electric service more stable or ce . IPtT-Oluo avers that the P4R actually has
the effect of niaking retall electric service more unstable and u.nce " because the
revenue -requirement for the rider is unknown and the magrutude of the CBP auction
administration costs is own.. F errnore, -{)hio notes that DP&L failed to
identify the rate unpacts to customers that au.thoriz.ati.on of the KR. would have.

FE a, FEA, and RESA daim that SSO customers should pay for all costs of
competitive bidding. FES witness Lesser testified that the costs of competitive bidding
should be recovered on a bypassable basis because the principle of cost causation
requires that SSO custoYners pay the CBP a ' trative costs necessary to procure
power for SSO customers. FES witness Lesser then explained that the CBP is undertaken
for SSO customers, not customers who take service from CRES providers, therefore,
under ffie principle of cost causation, the charges should be recovered on a byp b1e
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basis. (FES Px.14 at 60). FES, and RESA believe that the competitive bidding costs
in the RR should apply only to SSO customers.

FES, FEA, IGS, and RESA also contend that DP&L's proposal to collect the deferral
balances above 10 percent on c ° riders through the should be denied. FES
witness Lesser opposed DP&L's proposal to collect deferral balances above 10 percent
associated with the FUEL Rider, the RPM Rider, the TCItR-B Rider, the Ak,lt, and the
CBT R.ider. He indicated that the deferral balances are currently recovered on a
bypassable basis and that allora►in.g DP&L to collect deferral balances above 10 percent on
a nonbypassable basis incentivizes DP&L to allow its deferral balances to exceed
10 percenta (FES Ex. 14 at 59-60). FES witness Lesser then went on to add that permitting
DP&I., to recover the deferral balances violates the principle of cost cau.sation, that it
would not stab'L1ize rates, and that recovery of the deferred costs should continue on a
bypassable basis (FES Ex. 14 at 60). IGS witness White noted tbat CRES suppliers also
face migration risk, yet CRES suppliers are not able to recover the costs of customers
migrating (IGS Eac.1 at 8).

Staff supports recovery of the costs that DP&L has indicated, yet disagrees on the
manner of recovery. Specifically, Staff witness Donlon testified that CBP auction costs
should be bypassable, that the costs of competitive retail e cements should be
attributed based upon relative burden and recovered through a nonbypassable rider, and
the deferred balance amounts should be recoverable through a bypassable charge (Staff
Ex. 7 at 5, 7-9). Staff then recommends on brief that the- Cornpan..y be permitted to
petition the Co ° ion to true-up any over or under recovery of bypassable riders at
the end of the ESP term. Staff also notes that the Comxnissiort should be free to
de " e at the end of the ESP term how to best permit recovery of deferred costs
without imposing them on the Iiotentially few remaining SSO customers.

Th.e Co ' ion finds that the n should be divided into an RR Nonbypassable
(RR-N) and Bypassable (RR-B). The RR-B should recover the bypassable components
of DP&L's proposed RR, and--the CBP auction costs, CBP consultant fees, Commission
consultant fees, audit costs, supplier-default costs, and carrying costs. The .R.R N should
recover any deferred balance that exceeds 10 percent of the base amount of riders FUEL,
RPM, AER, and CBT, as proposed by DP&L. However, DP&L must file an application
with the Co ° sion, in a separate proceeding, seeking specific approval to defer for
future recovery any amounts excee ° the 10 percent threshold for each individual
riders. The "TCR.R-B deferral balance and the competitive retail enhancements shal.l be
excluded from the RR-B and the RR-N. The C ° ion will address the TCRR below
while the costs of the competitive retail enhancements should be deferred for recovery in
DP&L's next distribution rate case.
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8. T nussYon Cost Recovea Rzder

-36-

IEU-Ohio, Wal-Mart, and FEA contend that DP&L's proposed non-bypassable
tran. ' sion cost recovery rider (TCRR-N) is urdawful and unreasonable. IEU-0bS.o
witness Murray testified that DP&L's proposal to bifurcate the TCRR into bypassable and
non-bypassable components could cause shopping customers to be °briUed mulfaple ° es
for twismission service (IEU-Ohio Ex. 2 at 37-38; Tr. Vol. V at 1 356-1357). IEU-Ohio
cI ° that double b° " g could occur because shopping customers are already paying
their CRES provider for the non market based trans ' ion service, which DP&L would
be charging to shopping customers through the TCRR-N. Further, IEU-Ohio argues that
a TCRR under-recovery balance exists, but it only exists because of DP&L's faiiure to
accurately forecast its load and transmission costs (Tr. VoL IX at 2208; Tr. Vol. IX at 2343).

Constellation supports Dg&L°s proposal to separate the TC^' into a rraerket-based
bypassable rider and a non-market-based nort bypassable rider. Constellation witness
Fein testified that he supports the proposad to separate the TCRR and makes
recoxnxnendations that he believes would add greater clarity to the specific
non-market-based charges that would be recovered under the TCRR-N (CConstellation Fx.
2at12).

DP&L clagms that customers axe not actually at risk of paying the same cost twice,
and that its proposal more accurately reflects how transmission costs should be billed to
customers. DP&L witness Hale testified that DP&L. proposes to separate the cost
components of the TCRR into market-based and non-market-based subsets. and to
recover the costs separately. She tesdfi.ed that the new TCRR-N would recover NTI'S;
regio.xial transmission expansion pl ° g (RTEP), and other non xnarket based
FERC/RTO charges. (DP&I. Ex. 11 at 3.) DP&L points out on brief that intervenors
made no showing as to whether CRES providers would remove the TCRR charges from
customer ° and failed to demonstrate that the impact on a customer being double
billed would be a material amount.

The Co ° ion finds that the TCRR should be removed from the RR and should
be bifurcated by market-based and nonxnark.et-based elements, as proposed by DP&L,
effective January 1, 2014. The Commission is persuaded that bifurcating the TCRR more
accurately reflects how transnrdssion costs are bxlled to customers. Further, to the odent
necessary, DP&L should f"ile with the Co " ion a proposal at the end of the FSP term
for appropriate collecta.on of any uncollected TCRR balance, including whether the
ixncollected TCRR balance should be collected through a bypassable or nonbypassable
TCRR true-up rider.
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9. CornDetitive Retail Enhancements

-3^

DP&L proposes to implement six competitive retail enhancements to improve the
mteraction of CRES providers with DP&L to ensure a smoother customer choice process.
The six competitive retail enhancements proposed by DP&L are to eliminate the

°minimum. stay and r -to-° provzsions in the generation tanffs, to ixnplement a
web-based portal for CRES providers to obtain DP&L customer information in more
usable and manageable fashion, to implement an auto-cancel feature to DP&L's
bill-ready bzlli.ng function, to remove the enro.llment verification that requires a CRES
provider to have the first two digits of the customer name on the account as well as the
correct account number, to support historical interval usage data (HIU) data requests via
Electronic Data Interchange (EDP, and to provide CRES providers a standardized sync
list on a monthly basis. DP&L estimates that these enhancements wiil reqcdre DP&L to
incur appro ' tely $2.5 miRion in capital a.rnproveanents to its systems. DP&L ct '
that neither the Company nor its shareholders benefit from these system enhancements.
(DP&L Ex. 9 at 13-15.)

DP&L contends that multiple parties have proposed additional competitive retail
enhanceinents but no party is wiliin.g to pay for those enhancements (Tr. Vol. D( at 2191,
2310-2311, 2440-2441, 2445-2447, Tr. Vol. X at 2654). Furthermore, DP&L asserts on brief
that additional competitive retail enhancements would violate rate-making principles,
would provide no benefit to DP&L, would not be completed in a timely manner for lack
of incentive, and would not be econo.mxcal for DP&L. Fzriald.y, DP&L contends that there
is no Commission rule requiring DP&L to implement the additional competitive retail
enhancements and that insufficient evidence was presented at hearing to det " e zf the
benefit of any additional competitive retail enhancement would surpass the cost.

IGS, RESA, and Consteliation posit that a puxchase of receivables (POR) program
should be offered by DP&L as a competitive retail enhancement A POR program is a
competitive retail enhancement that requires a utility to purchase the accounts receivable
of the competitive suppliers and shifts the burden of responsibility for collecting
accounts to the utility. RESA witness Bennett testified that adoption of a-POR program .
advances Ohio policy by promoting the efficaent provision of service, by e" " t3ng the
appiicati.on of needless cost-of-service and credit-standard distinctions to different
customers, by zncreaszng the availability of reasonably priced electric retail service, by
promoting diversity of electricity supply and suppliers, by increasing consumer opdons
and market access, by encouraging market access for CRES suppliers, by recognizing
flexible regulatory treatment, and by providing other benefits to custoxra.ers. ( A Ex. 6
at 11). IGS witness White argued that a POR program would be more efficient and
economical for DP&L's customers, regardless of whether they receive generation service
from DP&L or a CRES supplier. Further, he contended tliat the costs associated with the
systems, labor, and info tion technology resources to manage ail aspects of the 'bfflmg
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and collections process are being paid for by aU customers through distribution rates°
(1GS Ex. 1 at 9-10.) RESA witness Bennett added that a POR program would completely
ehniinate the complexity of payment allocation, the ambiguity over special
arrangements, and the o °ty of in.fonnation both from the customer and the CRES
provider (RESA Ex. 6 at 12).

RESA also requests other competitive retail enhancements, including a web-based
electronic systern, choice-eligible customer lists, standard EDI interfaces, customer-
speci.fi.c information, alteration of ce ° EDI processes, addition of other EDI 876 HU
standards, changes to billing options and charges, and other competitive retail
enhancem.ents. (RESA Ex. 6 at 5-9.) Furthermore, RESA notes on brief that cost=recovery
of coxnpetitive retml enhancements should rexri.am consistent with Co ° sion
preced.ent.

Consteliation asserts on brief that greater access to data should be granted to
CRES providers and that a web-based, electronic portal with key customer usage and
account data be developed that -allows CRES providers access, via a supplier website, to
the data and nnforxn.ation in a format that can be automatically scraped. Furthermore,
Constellation also recommends the Co ion direct DP&L to implement a standard,
non-recourse POR program, notify CRES providers before a drop occurs, provide legacy
account numbers, provide regular electronic mail notifications of ' supplements,tanff
modifications, or changes when filed wittt the Co szoaz, and conduct semi-annual or
quarterly meetings with CRES providers to discuss proposed tariff claanges, business
practices, or other inforznation.

FES contends that, despite competitive retail enhancements, other barriers to retail
competition exist in DPdxL's distribution -service territory. FES witness Noewer stated
that some of these barriers znclude issues regarding customer metering, billing,
enrollment, swwitchi,ng fees, and eli.gibility file. FES witness Noewer testified that
eliminating these barriers would enhance the competitive retail envirorzment in DP&L's
distribution service territory. (FES Ex. 17 at 19-22.)

The Co ° sion finds that DP&L's proposed competitive retail enhancements
should be adopted. The record indicates that the competitive retail enhancements
proposed by DP&L would promote further development of the coxn.petitive retail electric
service market in DP&L`s distribution service territory (DP&L Ex. 10 at $, OCC Ex. 18 at
5-6). RESA has identified certain EDI processes, -EDI $76 HU Standards, and standard
EDI interfaces that have been implemented by the other Ohio public utilitYes (RESA Ex. 6
at 7). Yf an EDI process, standard, or interface, as well as any other competitive retail
enhancement, has been adopted by every other EDU in Ohio, t.hen DP&L shaU also
irnplement that EDI process, standard, interface, or competitive retaiI enhancement. The
Co ° sion believes that requiring DP&L to adopt competitive retail enhancements,
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which have been adopted by evvery one of the other Ohio EDUs, w^.i.t eliminate barriers
and facilitate competition in DP&L's service territory. The Commission notes that these
competitive enhancements should be implemented as soon as practicable and rroay not be
delayed -until DP&L files the bifllirag syste.an mod °tion plan discussed above. DP&L
may seek recovery of the costs of implexnentation of the competitive retafl e ceznents
in its next distribution rate case.

T°he Co ° sion also notes that it has ini.tis.ted In re The Commission's Irtvesfigartiart
of Ohio's Retail Electric Service Market, Case No. 12-3151-EL-CC)I, for CRES providers and
EDUs to discuss proposed tariff changes, business practices, and other information for
deveiopxnent of Ohio's competitive retail electrac services ket. Since POR programs
have not been universally adopted by Ohio EDUs, we beU.eve that the issue of whether
POR programs should be ordered to be iinplernented is better addressed in Case No.12-
3151-ELCOI. Further, the Ohio EDI Wor ° g Group meets on a monthly basis for the
purpose of developing EDI transaction standards and procedures to develop Ohio's retail
electric services market, The competitive retail enhancements adopted in this ESP, in
conjunction with the initiatives taken by the Co " sxon, will spur development of the
competitive retail electric services market in DP&L's distribution service territory.
Furthermore, FES witness Noewer identified constraints to the development of the
competitive retail electric market in DP&I.'s service territory regarding customer
metering, billing, enrollment, switching fees, and eligibility file {FES Ex. 17 at 19-22}. The
Co " on finds that these corstrai.n.ts are redated- to the distribution function -of DP&L;
therefore, these issues should be raised in DP&L's next distribution rate case.

10. :LVTaannaum Charge Phase-out Provssion

DP&L proposes to_phase out the maximum charge provision by increasing the
maximum charge by 10 percent every quarter of the blending period. DP&L indicates
that its maximum charge is contained in the secondary and primary rates and works to
limit the rate per kWh charged to customers that have a poor load factor. Customers
with poor load factors are those that have high demand and -Iow energy consumption.
DP&L witness Parke testified that it is appropriate to e" " ate the maximum charge.
provision because the customers who benefit from the maxhnuxn charge provision do not
pay their fair share of costs. F rmore, he argued that a maxirnum charge provision is
inconsistent with competitive markets. (DP&L Ex_ 7 at $-°10).

OCC posits on brief that it supports DP&L's na ° urn charge phase-out proposal.
OCC contends that it is unjust, unreasonable, and unduly di tory for the
maximum charge provision to contanue. Furthermore, OCC argues that no evidence was
presented that phasing out the niaximum charge provision would provide any harm, to
customers. OCC claims that the xn " um charge phase-out provision should be
adopted because there is neither a cost justification for continuing the maximum charge
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provision nor any evidence that the rate without the maximum c ge provision would
harm any customers. OCC presented no testimony addressing the cost justification or
rate iinpacts of the maximum charge provision.

Staff asserts that the maxunum charge p u.t provision should be either
denied outright or m ° ied so that the maximum charge inaeases by 2.5 percent per
quarter over the term of the ESP. Staff witness Turkenton noted that the maximum
charge provision appears to apply to customers that have load factors of around
12 percent and below. She then noted that outright ehmination of the maximum charge
provision could lead to an up to 65 percent increase in the average secondary orner's
baIl. Staff witness Turkenton then recommended that, zf the Cornn-dssxon were to phase
out the maximum charge, it should be phased out by 2.5 percent per quarter instead of
the 10 percent per quarter proposed by DP&L. (Staff Ex. 8 at 14). Staff notes on brief that
it is concerned about the risks involved with eliminating the maximum charge provision,
including the unpredictable consequences. Staff believes that the maxlmurn charge
provision should be reevaluated at the end of the ESP term when more anfoxmation may
be available regardxng who bears the cost of the maximum charge.

The Comrndssa.on finds that DP&L's proposed maximum charge phase-out
provision should be denied and that the maximum charge should be increased only by
2.5 percent per year over the term of the ESP. The first Z.5 percent irurease to the charge
should take place on January 1, 2014, and then on January 1 for each re ' g ye-ii of
the ESP. The Co sro.n believes that raisi.ng it 2.5 percent per year, which is
equivalent to just over one half of one percent per quarter, will mininiize rate impacts.
The Co ion notes that the nu-mmum charge zncrease will be an increase to the
charge and should apply to all new riders.

11. FUEL Rider

DP&L proposes to change its F UEL rider from a least cost methodology to a
system average cost methodology. DP&L witness Hoekstra indicated that DP&L
proposes to use a- system average cost method to set its fuel rate, which would determine
DP&L's total fuel cost and total generation sales for the period (DP&L Ex. 3 at 5-6). The
witness noted that DP&L would then detem-une its average fuel costs and use that
average to establish the fuel rider to be charged to SSO customers. DP&L contends on
brief that the CominYssion should condude that the system average cost methodology is
the appropriate methodology because DP&L has no obligation to allocate its least cost
fuel to SSO customers, DP&L would not be able to recover all of its fuel costs under a
least cost sta " g methodology, and the least cost staclcixag methodology may have
negative impacts on DP&L's financial integrity.
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CCC, FES, and Staff contend that DP&L should continue to use a least cost
stacking methodolagy_ Staff witness Ga111ma and C^C witness Slone testified that under
the least cost stacking methodology, the fuel rider would be lower d-on under a system
average cost methodology because the least cost fuel would be allocated to retafl
customers ('f'r. V®l. VI at 1576; Tr. Vol. V111 at 2120). Staff witness G ' testified that
the least cost approach is currently being used by L)P&L. He then testified that
should continue to use the least cost methodology except that load from D1^ Energy
Resources (DPLER) should be excluded. Furthennore, both C^^ and Sta-ff assert on brief
that the system average cost methodology would unfairly subsidize DP&L's affiliate
DPLER and violates Section 492$.02(H), Revised Co1.e. C^C witness Slone explained
that for purposes of calculating the fuel rider, the retail load is made of existing DP&L
SSO customer load and DPLER customer load. However, he contended that the fuel
nder rate is ord^ charged to SSO customers, whereas DPLER does not pay the fuel rider
rate° He then noted that under DP&I:s cur-rent stacking methodology, the costs
associated with providing electridty to the wholesale market are currently treated as
DP&I,`s l-dghest costs to generate eleciridty, and are not calculated in the existing fuel
^der° (^C Ex- 24 at 6). Staff and OCC claim that the system average cost methodology
should be denied because it would reduce DP&I.."s cost to generate electr%dty that would
be sold into the wholesale niarket, wha.^^ would grant DP&L and its ' ° tes a
competitive advantage in the wholesale market at the expense of SSO customers.

The Commission finds that DP&I!s proposed system average cost methodology
shotxi^ be denied. DP&L should ufilize the least cost st^^g-inethociology and should
exclude DPLER l^ad. The Comn-dssi,^n agrees with Staff witness Galixa and -^C
witness Slone that authorizing the system average cost methodology, as proposed in the
ESP, could drive up costs on SSO customers to grant DP&L and its affiliates a
competitive advantage m the wholesale market (Staff Ex. 5 at 3; CCC Ex. 24 at 6-8)°

12. Storm Damage Recov^ Rider

Staff proposes a storm damage recovery rider to be used. by DP&L on a goi^a.^
for^r^.°d basis to defer O&M costs associated with destructive or major storms over an
annual baseli.ne (Staff Ex. 6 at 5). Staff witness Lipthratt testified that ^baselln^ should
be set at $4 million and the xicler should be used to collect those amounts of major storm
C7^ costs that exceed the baseline, or to refund the difference between the amount
expensed for major stoxin O&M restoration and the baseline, ff the annual expense is less
than the baseline (Staff Ex. 6 at 5). He claimed that the $4 niURon baseline is appropriate
because from 2002 to 2011, the 10 year average of service restoration O&l^'I expenses
associated with major events was $3,97Z641. Furthermore, the three year average of
service restoration ^^M expenses from 2009 to 2011 was $3,704,352_ Staff witness
fApthratt lelleved that based upon the 10 year average and Lhe three year average, a
$4 miUion baseline would be appropriate. (Staff Ex. 6 at 6). Staff also dalms that
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$4 mAhon b e xs consistent with odbu utili.tfes' storm recover ri.der bas ° es, with
AEP having a baseline of $5 °°orx and Duke having a bas ° e of $4.4 'on,

DP&L argues that DP&L's O&M expenses for 2005, 2008, and 2011, were outliers
and that the storm rider baseline should be set at $1.1 ma.llion, DP&L witness Seger-
Lawson then asserted that setting the bas ' e at $4 niMo.n would not be consistent with
AEP or Duke because their O&M expenses were sx cantly lliglier than DP&L°s (DP&L
Ex. 12 at 19, 20). She then testified that adjusting DP&L's baseline based upon a ratio
coznp ° g the Coxnpany's total O&M expenses with that of AEP and Duke would give
b ' es of $1.46 rnilllon and $1.09 °'on, respectively.

The Co ° ston finds that S's proposed stonn damage recovery rider in this
case should be denied. On December 21, 2012, DP&L filed an applicatron azn. In re The
Dayton Poa7er and Light Carnparey, Case No. 12 3062-PL,-R.DR (DP&L 5ta-rm Damage Case),
seeking authority to recover storm O&M expenses for all major event stomts in 2011 and
2012, as well as certain 2008 stormme. O&M expenses. DP&L also sought recovery of the
related capital-revenue requirements for fiurr.acane Ilce in 2008-and major stomis ira. 2011
and 2012- Finally, DP&L requested authority to unplem.ent a storm cost recovery rider to
recover all costs associated with major storms going forward and to defer O&M costs
until they are recovered through the ri.der. The Coxnxnxssion finds that the storm damage
recovery rider and Staff's proposed baseline would be better addressed in the DP&L
Stonn Damage Case.

13. Econondc Develo rnent Fund FDF

City of Dayton claims that a d '° g econom.ic cl"unate exists in DP&L°s service
territory and that DP&L's econrimic development initiatives should continue to offset the
impact of increasing rates. "1'11e economic hardships faced by the commuruties in DP&L"s
service territory i.nclude d g population, d ' g employment, declining tax
revenues, and increa:sing poverty. Dayton asserts that the decline in DPdrL's service
terxitory have significantly increased the need to create and taan economic
development initiatives (Dayton Px.1 at 3-6).

The Comxni.ssion notes that Section 4928.143(B)(2)(1), Revised Code, specifically
authorizes the inclusion of economic development programs in ESPs, and we will modify
the ESP to include an econornic development progranr. The Co ° sion finds that
DP&L should implement an Economic Development Fund (EDF), to be funded by
shareholders at am;nimurn of $2 anillbon per year, or not less than $6 ° ion dollars for
the years 2014, 2015, and 2016. Any EDF funds that are not allocated during a given year
sha11 remain zn the EDF and, carry over to be allocated in subsequent years. This
econornlc development fundang l.s consistent with our treatment of other ®luo electric
utilities and shall not be recoverable from customers. AEP ESP II Case, Opinion and
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Orc^^ (August 8, 2012) at 67. The EDF funds s1^otfld be allocated for the purpose of
creating private sector ^^^oniic development resources ^ to attract new mvestinent and
improve job growth in Ohio. DP&L shall collaborate with Staff to detenraine the proper
marmer of allocat.aon of the EDF funds to best accomplish their stated purpose. DP&L
and Staff should collaborate to ensure that all EDF funds pursuant to thLs Opmfe^n and
Order are allocated by December 31, 2016. Furthermore, the EDF fimciing is in addition
to and exduslve of DP&I's prior unrecoverable ftmdin,^ commitments. The Co ` si®n
believes that, given the fin^cial integrity charge approved by the Commission in this
case, it is appropriate for DP&L to support ecox^ondc development in its service territory
and to continue the positive contributions to ensuring the vitality of the Dayton regioxL

M. IS "1`HE PRO3'OSED ESP Mt^RE FAVC3RABI.eE IN THE AGGREGATE AS
CC3MPAREL^ ^O TH^ RESULTS T1AT WC7UI.f? O°^^^ E APPL.Y
UNDER SECF1C31lT 49.2$°142v REVISEf'3 CODE.

A. Ar ents Of the Parties

DP&L contends that the ESP, as proposed, including its pricing and all other terms
and conditions, is more favorable in the aggregate as compared to the expected results
that ^ould otherwise apply under an MRO. DP&L witness Mahnak test.afiecl.- that in
conducting the statutory price test (quantitative analysis), the Conmxtission should
consider other provisions that are qu . .able, as well as consider the non-quantifiable
aspects of the ESP. In evaluating all of these criteria, he concludes that the proposed ESP,
in the aggregate, is more fa-vox^able t1han the results that would otherwise apply under an
MRO by apprtsxinately $112 niillioxL (DP&L Ex. 5 at 3--15, DP&L Ex. 14A at 4-140).

In conducting the quantitative analysis, DP&L 1riducier, the SSR and the ST in both
the ESP and the hypothetical MRO. DP&L believes tt°aat the SSR and ST would be
perzxiitted under an MRO pursuant to Section 4928.142(D)(4), Revised Code. This sectaon
states that the Cs^nunlssaon may adjust the electric distribution utility's most recent
standard service offer price by such just and reasonable amount that the Commission
determines necessary to address any einergency that threatens the utnlity`s . cial..
integrity or to ensure that the resulting revenue available to the ufflity for providing the
SSO is not so inadequate as to ^esult directly or indirectly, in a taking of property
without compensation pursuant to Section 19 of Ai fide I, Ohio Constitution. Pursuant to
this section, DP&L contends that the ^onunissfon must rxalce two detenninatl€ans; what
is DP&l's most recent standard service offer that is subject to adjustment, and whether it
is necessary to adjust those charges either to address an emergency that threatens
DP&I.'s financial integrity or ensure the resulting revenue available to DP&L for
providing the SSO to avoid a taking of property without ^ompensataori-

A.ppx. 000Q53



12-426-RI.- , et al. 44.

Fxrst, DP&L asserts that its most recent standard service offer is its existing ESP,
including its bypassable generation charges and its non bypassabke RSC. On
December 28, 2005, the Commission issued an. Opinion and Order approving a
stipulation that extended DPdrL's existing rate stab' ° tYon plan through December 31,
2010. The Co ° sion's Opinion and Order adopting the stipulation also extended and
modified DPdxL's rate stabilization surcharge { }.1 In re Dayton Powr and Light
Company, Case No. 05-276-:EL-AIR (RSP II Case), Opinion and Order (December 28, 2005)
at 3,16. On October 10, 2008, DP&L fiied its first application for an ESP and, pursuant to
Section 4928.143(D), Revised Code, the application for an ESP incorporated the tenns of
the 2005 stipulation. On June 24, 2009, the Co sion issued an Opinion and Order
adopting a stipulation for the ESP (Co. Ex. 102) and exten ° the ESP for two years,
through December 31, 2012. In re Dayton Power and Light Company, Case Nos. 08-1094-EI.,-
AIR et a1. (ESP I Case), Opinion and Order (June 24, 2009, at 4, 13). The Opinion and
Order adopting the stipulation continued the RSC with the ESP. On December 12, 2012,
the Cornmission. issued an entry holding that DPdrL's RSC is a provisron, term, or
condition of the ESP. Therefore, DP&L believes that, i.f' it had fzled an NEC) application,
then the Co " sion could have modified DP&L's RSC to preserve DP&L's financial
integrity or to prevent a taking. This, DP&L contends, would make DPdsL's most recent
SSO its exysting F,SP, snclud.ing the RSC.

Next, DP&I., ci " that it would be entitled to an SSR or ST to preserve its
f.inaracial integrity or to prevent a taking xn.. a_ hypothetical O. DP&L indicates that
there are not any decisions from the Supreme Court of Ohio or the -Co ` ion that
interpret Section 4928.142(D)(4), Revised Code, regarding an emergency that threatens
the utility's financial integrity. However, DP&L contends that an emergency threatening
the uturity's financial integrity in Section 4928.142(D)(4), Revised Code, is analogous to
Section 4909.16, Revised Code, Whi.ch allows the Commission to increase-a utility's rates
when it is necessary to prevent injury to the bu^aness or interests of the public utriity in
case of an emergency. The Supreme Court of Ohio has held that an emergency exists if
the utility would be unable to pay its operating expenses, dividends on preferred stoclc
and debt obligations absent an emergency rate case. Furthermore, the Supreme Court of
Ohio held that rates set under the emergency rate statute should be -sufficient to yield a
reasonable re . City of Cambridge v. Pub. I,IfzI. Comm., 159 Ohio St. 88, 92-94, 111
N.E.2d 1 (1953). DP&L posits that without an SSR or an. Sr in an MRO, it would suffer
from significant financial distress, would experience substantial difficulties paying i1-s

°, and would not be able to earn a reasonable ROE. For these reasons, DP&L contends
that the Co ' sion should f°i-nd that the SSR and ST would be approved under a
hypothetical O.

1 The modified RSS was redesignated the RSC in the RSP IT t ase. Ohio Gmsurmers Counsel v. Pub. LttrT.
Comm., 114 Ohio St 3d 340, 2007 L)hz+o-4276, 125; ESP ICnse, Opinion and Order (juree 24, 2009) at 5,
fomtr►ote 2).
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Furtherntore, DP&L avers on bnef that the ConvnYssion should conclude that a
taking would occur under a hypothetica1. MRO without an SSR and an SI°, and therefore
the charges woxzld be pe °ble under Section 4928.142(D)(4), Revised Code. In
making ar ent, DP&L posits that, without a reasonable ROE, a taking without
just compensation would occur under well established Supreme Court of Ohio and
Uruted States Supreme Court precedent.

Intervenors including FES, OCC, and IPf,T-C3hxo cl ' on brief that the SSR and ST
should not be included with the MRO when conducting the quantitative analysis.
Intervenors contend that when conducting the test, the ESP should not be compared to a
hypothetical MRO but to market prices. Therefore, they aver that any new ESP charges
shou1d not be included on the MRO side of the test. Intervenors contend that the goal of
the F.SP and MRO statutes is to ensure that customers have the benefit of market pricing
or better. Intervenors assert that the SSR is substantially identical to AEFs RSR, which
was approved in t-he AEP ESP IT Case, and Duke's ESSC, which was approved in In re
Duke Energy Ohio, Irac., Case No. -11-3549-EL-SSO (Duke ESP Case). .In both cases, the
Commission considered the financial stabiiYty charges solely as a cost of the proposed
ESP. Intervenors contend that the SSR and ST do not fall within any of the categories of
costs that the Commission is authorized to adjust to an EDU's Iegacy SSO generation
price.

FES further claims on brief that Section 4928.142(D)(4), Revised Code, applies only
to a first-time MRO applicant. DP&L filed an application for an MRO on March 30, 2012,
and the application was later withdrawn. Therefore, FES speculates that DP&L is not a
first-time MRO applicant and that Section 4928.142(D)(4), Revised Code, does not apply
to it. Furthermore, FES argues that adjustments under Section 4928.142(D)(4), Revised
Code, are to the most recent SSO price. Accordi.o.g to FES, this means that the adjxstm.ent
would be to the base generation price, not a new nonbypassable charge.

FES then avers on brief that, if an emergency charge is authorized under Section
492$.15 )(4), Revised Code, the utality should be held to the same burden of proof
required for emergency rate relief pursuant to Section 4909.16, Revised Code. Thus, FFS
believes that- DP&L failed to demonstrate what the emergency is, the precise amount
necessary to relieve the emergency, the length of time for which the rate adjustment is
needed, and that the SSR and ST are the mirumum level necessary to avert or relieve the
emergency. FES also argued that the ESP should end on December 31, 2017, that the
blending percentages in Section 4928.142(D), Revised Code, no longer apply; that
switching was not taken into considerration because the ST was on both sides of the test;
and that the S'T should not be inclaxded on the MRO side of the test.
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OCC notes on brief that Section 4928.143(C)(1), Revised Code, sets forth the
standard of review for an ESP and dbims that there is no standard of review for the
financial integrity of the utility. OCC contends that financial integrity is only reviewable
under Section 4 .142(l.?)(4), Revised Code. Therefore, the financial integrity charges
may only be considered in an MRO and not in an ESP.

FES and OCC asserts that the quantitative analysis should conducted for the
period s ° g from the issuance of this Order. Intervenors aver that consistent with the
Co ` sion's finding in the AEP ESP II Case, the Co ° sion cannot compare prices
during a time period that has elapsed prior to the issuance of the Order. AEP ESP II Case,
Opinion and Order (August 8, 2012) at 74. Furthermore, intervenors believe that
December 31, 2017, should be used as the ending point for the test.

.Staff contends on brief that the ST should be rejected; dierefore it should not be
included in the quantitative anal.ysis. Staff claims that including an ST in an ESP would
be problematic because the adjustable nature of the ST would make it r kably

" cralt to establish what it would cost if authorized. Without knowing the cost of the
ST, it would be difficult to calculate whether the ESP is more favorable in the aggregate
than an MRO. Staff then asserts that the SSR fs p sible in an ESP and should be
corasidered on the ESP side of the quantitative analysis. Staff recognizes that the MRO
statute contains a provision for the approval of a charge in an emergency and posits that
maintaft-dng financial integrity in .an --eznergency is a much higher standard than
demonstrating that a charge has the effect of stabilizxng or provi ' certainty regarding
retail electric service. However, Staff takes no position on whether the SSR meets that
higher standard and belongs on the MRO side of the quantitative analysis. Staff avers
that for the pSPto pass the quantitative ana[ysis, the Commission must reduce the SSR
rate calculated by the Staff, conclude that the Staff-projected market rates are too high,
and consider other qualitative benefits of the ESP.

Numerous intervenors conducted their own quantitative analyses of the FSP.
Staff calculated that in a three year F.SP, if the RSC of $73 rnfflion is included on the O-
side of the quantitative analysis, ratepayers woulci. pay approximately $25 million more
in an ESP over an expected MRO. Staff's analysis uses Staff's projected market rates and
blending percentages for the term of the ESP (Staff Ex. 8 at 6-10, Attachment TS°I.'-1a).
IFU-Ohio uses a similar calculation as Staff by including the RSC of $73 miUion on the
MRO side of the quantitative analysis, but used a term of five years with blending
percentages of 10 percent, 40 percent, 70 percera-t, 100 percent, and 100 percent,
respectively. IEU-Ohio's calcu7atiorts indicate that the ESP would be less favorable than
an MRO by appro " tely $204 "on. FES and OCC also conducted quantitative
analyses and found the ESP to be less favorable ffim the expected MRO. When
conductuag the quantitatzve analyses, intervenors generally found that the ESP will be
less favorable flian an O. No ir ►te.rvenor conducted a quantitative analysis adopting
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DP&L's position that a charge should be included in the MRO pursuant bo Section
4928.142(T.7)(4), Revised Code, but several witnesses acknowledged that, if the SSR and
ST were included under both an ESP and the expected MRO, then DP&L's ESP would
likely pass the quantitative analysis (Tr. Vol. at 1813-1817, Tr. Vol. V1YI at 2090-2092,
Tr. VoL V at 1238, EEU Ex. 2A at KMM-17). Furthermore, intervenors generally did not
conduct a qualitative analysis, to coincide with their quantitative analysis because they
did not believe that any non-<fuantifxable benefits ° t in a qualitative analysis.

However, DP&L contends that a qualitative analysis should be conducted because
there are both non-quantifiable costs of an MRO and non-rluantafi.able benefits of the EESP.
DP&L claixxi.s on brief that there would be substantial non-quan °° ble costs under a
hypothetical MRO without the SSR or ST because DP&L would not able to provide safe
and reliable distrx.botion, transmmjssion, and generation service. DP&L argues that the
lesser revenue it would receive under an MRO without the SSR and ST as compared to
the proposed E aP would require drastic cuts to O&M expenses, thus creating a
substantia..t non-quantitiable cost of less reliable service. DP&L also believes that there
are significant non-quantifiable benefits of the ESP. DP&L notes that its proposed ESP
accelerates the move to 100 percent competitive bidding, over an MRO. S cally,
DP&L indicates that its proposal would lead to 100 percent competitively bid rnarket
pricing in four years, whereas DP&L contends that under an MRO it would take
five years after a Commission decision approving an MRO to get to 100 percent
competitively bid market pricing. Including the non-quantifiable benefits, DP&L witness
Malinak claimed that DP&L's proposed ESP, in the aggregate, wall result in customers
paying approximately $120 million less under DP&L's proposed ESP than under the
results that would otherwise apply (DP&L Ex. 5 at 13-14, Ex. RJM-1, Tr. VoI. VIII at 2080-
2081). DP&L witness Malinak explained on rebuttal that, in his opiniorn, a proper
consideration of the non-quantifiable costs and benefits would lead to the ESP being
more favorable than the expected results that would otherwise apply under an MRO
(DP&L Ex. 16 at 9). DP&L contends that the non-quantifiable benefit of more rapidly
transitioning to 100 percent competitive bidding exceeds any quan ' le benefit that a
hypothetical MRO might have over the ESP. Thus, DP&L believes that the favorable
aspects of the ESP pursuant to the qualitative analysis are greater than any potential
deficiency in the quantitative anal.ysis. DP&L believes that the ESP, as modified, is more
favorable in the aggregate than the results that would otherwise apply.

FES asserts on brief that non-quantifiable costs of an MRO should not be
considered because any financial distress is related to DP&L's generation assets, DP&L
has failed to meet the statutory requirements for emergency rate relief, DP&L's financial
integrity claims are incorrectly calculated, and DP&L overstates the impact to customers
associated with financial integrity issues.
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FES and RESA argue that the non-quan ' able benefits of the ESP are mmunal and
do not jus ' the ESP over an MRO, whereas IEU-Ohio goes further and argues that the
non-quantifiable benefits are nonescistent FES, RESA, and lpU-O}aio claim° that any
benefit of a faster move to market-based rates is negated by the corresponding
nonbypassable charges, s y the ST. IPTJ-Oluo avers that there are no
non-quantifiable benefits of the ESP over an MRO because the ST offsets any
nonPquantifiable benefit of a faster move to market based rates. FES tlien contends that
char ° g above market charges to customers would slow business development and job
growth, which also negates any benefit of a faster move to market-based rates. S° arly,
1pLT-Ohio witness Murray surmises that the ESP faals to provide a more favorable
business cHmte because he believes that it will result in higher electricity prices to the
vast majority of customers an E?P&I:'s service terrrtory (IBU-Ohio Ex. 2 at 36). Staff posits
that it is up to the Co ion whether the nonwquan °' ble benefits of the ESP
counterbalance the quan °° bie costs of the ESP.

FES and IEU-Ohi.o believe that the competitive r ° e cements are not a
non-quantifiable benefit because they will be paid for wgth a nonbypassable charge.
They note on brief that the competitive retail enhancements represent receipt for services
paid and therefore are not a non-quantifi.able benefit of the ESP. They go on to add that
the conxpetitYve retail enhancements should be implemented despite the ESP proceedYng
(FES E,x.17 at 7).

B. Commission Conclusion

Pursuan t-to Section 492$.143(C)(1), Revised Code, the Commission must
deterznine whether DP&L has sustaYned its burden of proof of demonstrating that the
proposed ESP, as modified by'the Comrnission, inclu ° its pricanng, and other terms
and conditions, is more favorable in the aggregate as compared to results that would
otherws.se apply under Section 4928.142, Revised Code. As a prelimhuny matter, we
believe that the term "statutory price test" rnay have been misinterpreted by parties in
this proceeding as a separate test applied prior to de ning whether, in the aggregate,
an ESP is more favorable as compared to results that would otherwise apply under.
Section 4928.142, Revised Code. Instead, we must ensure that our analysis looks at the
entire modified ESP as a total package, which utcludes a quantitative and a qualitative
analysis. The Suprezne Court of Ohio has held that Section 4928.143(C)(1), Revised Code,
does not bind the Co " sxon to a strict price comparison, but rather, instructs the
Commission to consider other terms and conditions, as there is only one statutory test
that looks at an entire ESP in the aggregate. In re Columbus S. Pauxr Ccr.,128 Ohio St 3d
402, 2011-Ohio-, 945 N.E.2d 501.

In conducting the quantitative analysis, we first consider the m.odifications we
have made to the ESP. The Commission made numerous modifications to the proposed
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ESP, inclu ° g denying the SrT', adjusting the term of the ESP to 36 months, adjusting the
proposed blending percentages, adjusting the SSR to $110 xni.llion per year effective
January 1, 2014, and denying the proposed rider AER-N. Each of these adjustments and
revisions has an effect in the quantitative analysis on the projected cost of the modified
ESP approved by the Co sion.

The second step of our analysis for the quantitative analysis is to analyze the
expected results that would otherwise apply pursuant to Section 492$.142, Revised Code.
Based upon the record and review of the statute, the Co sion believes that we cannot
compare this E'SP with what would otherwise apply under Section 4928.142, Revised
Code, be " g today, as it would be impossible for DP&L to ' ° tely establish an
al te plan under Section 4928.142, Revised Code, which meets all of the statutory
criteria. Therefore, we believe that we should begin comparing the ESP to the expected
MRO be ' g on January 1, 2014. We note that this approach is consistent with the
Co sion's decision in the AEP ESP II Case. AEP ESP II Case, Opinion and Order
(August 8, 2012) at 74. The MRO blending would then proceed consistent with Section
4928.142(D), Revised Code. However, the Co ' ion notes that, pursuant to Section
4928.142(D), Revised Code, the SSO price for retail electric generation service should be a
proportionate blend of the bid price and the "generation service price" for the remaining
standard service offer load. The Commission finds that "generation service price" relates
solely to bypassable charges paid by SSO customers; therefore, the RSC should not be
induded in the expected MRO as a legacy rate.

While we note that an. MRO is not curr-en.tly before us, an equivalent financial
charge to the SSR should not be included in the expected C: DP&L alleged that the
SSR should be included in the MRO pursuant to',aection 4928.142(D)(4), Revised Code, as
a financial integrity charge to address a financial emergency (DP&L Ex. 16 at 8).
However, DP&L has not persuaded us that it is facing a financial emergency pursuant to
the MRO statute, whlch is a different standard than the standard for a stability charge
under Section 492$.143(D)(2)(d), Revised Code. While DP&L witness Malinal.c testified
that the hypothetical situation of an MRO without any financial integrity-based
non-bypassable charges would put DP&L in a highly com.pro ' d financial position, we.
are not convinced that DP&L could not undertake O&M reductions, a°'bution rate
increase, or other steps to improve its cial position (DP&L Ex. 16 at 5-6). We find
that, based upon the record in this case, DP&I, has not demonstrated that it faces a
financial emergency as contemplated by Section 4928.142, Revised Code.

The third step of our analysis is to compare the ESP to the expected MRO to
determine the quantifiable benefit or cost of the ESP. To begin the comparison, the
Co sion assumes that blended rates resulting from the CBP begin for both the ESP
and the expected MRO on January 1, 2014. The Commission applied the SSR of
$110 ""on per year be "° g on January 1, 2014, for the first two years of the ESP, as
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well as the SSR-E of approximately" $92 " ion for the first 10 months of 2015 although
the SSR.-E is contingent upon ce ° conditions as discussed above.

Staff's quantitative analysis in.dicated that the ESP was less favorable than an
MRO by approxrxnately $243 nulhon over 5taff`s proposed year ESP. Staff's
quantitative analysis for the three year ESP used a $133 °"on SSR instead of a
$110 million SSR (StELff Ex. 8 at 8; Staff Ex. 8 Attachment TST-1). S s quantitative
analysis using a three year ESP needs to be adjusted to reflect that blendzng would begin
on January 1, 2014, the blending percentages would be 10 percent, 40 percent, and
70 percent, the ST would be removed from both the ESP and the MRO, the SSR would be
in the amount of $110 million for the f'̂ rst two years of the ESP, and the SSR-E would be
authorized for the first ten months of the third year of the FSP. Furthermore, Staff's
analysis needs adjusted to reflect that the ESP will not match up with the PJM pl ` g
year. Despite these necessary adjustments to S 's quantitative analysis, the
Commission believes that the Staffs final quantifiable calculation is substantially correct
because the increased revenue to DP&L pursuant to the change in blending percentages
in the modified ESP is offset by-the decreased SSR and 5SR-E mmount. Staff found that
the quantifiable cost of the ESP would be approximately $243 miRion and we believe that
with the Commiss àon's modifications to the FSP, the MRO is more favorable by
approximately $250 .nzillion.

We note that DP&L's-- quand.tative analysis demonstrated that its proposed ESP
would be approximately $112 million more favorable flian the expected results that
would otherwise apply (DP&L Ex. 5 at 3-15, DP&L Ex. 14A at 4-14). Although the
e' ti.on of the ST from the ESP and the reduction in the annual SSR fronr. DP-&L's
proposed $137.5 million to the approved $110 million would reduce the costs of the ESP,
we note that elimination of the fin-ancial integrity charge from the expected MRO more
than offsets that reduction in the costs of the EesP. Accordingly, we find that, even under
DPdrL's methodology, the quantifiable costs of the ESP as modified would exceed the
costs of the expected MR^.I in the quantitative analysis.

By statute, our analysis does not end- with the quantitative analysi.s,-however, as.
we must consider the qualitative benefits of the modified ESP, in order to view the
proposed plan in the aggregate. The Comnta.ssion notes that rnan.y of the provisions of
the modified ESP advance the state policies enumerated in Section 4928.02, Revised
Code. The modified ESP moves more quickly to market rate pricing thaxx under the
expected MRO, DP&L will be delivering and pricing energy at market prices by January
1, 2017, and if DP&I. were to apply for an MRO, it is likely that DP&L would not deliver
and price energy at fcxll. market prices untr12019. The Co " sion be.lieves that the more
rapid rmplexnentation of market rates is consistent with Section 4928A2(A) and (B),
Revised Code.
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Moreover, although there is a q .° ble cost to the ssR, the SSR wffl ensure that
DP&L can provide adequate, reliable and safe retail electric service Imtil it divests its
generation assets. Several witzt have testifaed tkat this is essentml° to the
implementation of a fully competitive retail market (I'r. Vol. 'V'1T at 1865-18 66). Several
witnesses also faulted DP&L for failing to divest its generation assets more qxd.ckiy.
However, we note that many, but not all, of those witnesses were sponsored by parties
who agreed to a stipulation in 2009 in DP&L's first ESP which provided that DP&L
would retain ownership of its generation assets (ESP IGase, Opinion and Order (Ju.ne 34,
2009) at 4; Co. Fac.102 at 17-18). In any event, the modified ESP contains provisions that

will facilitate the complete divestment of DP&L°s generation assets by the end of the terzn
of the modifi.ed ESP and impiement a fully competitive retail market in DP&L°s service
territory fn accordance Sections 4928.02(B) and (C), Revised Code. Accordingly, we
believe that the ESP obtaizs for customers the benefits of market pricing as soon as
possible under the circumstances.

We are not persuaded by intervenors that we should compare the ESP to an
expected MRO that goes immediately to 100 percent market rates because, as we have
indicated previously, we are not convinced that DP&L could immediately divest its
generation assets and still provide stable, safe, and reliable retail electric service.
Moreover, based upon the record of this case, we are not convinced by FF..i that DP&L
has already filed its "farst application" for an MRO within the me ° g of Section
4928.142(D), Revised Code (I'r. Vol. IX 2377-2384). We believe that an O tf-iat goes
immediately to 100 percent-market rates would create substantaal quantifiable and non-
quantifiable costs to DP&L and its customers, and we do not expect that such an MRO
w-ould be proposed by DP&L or authorized by tfa.e Co ion.

Further, while intervenois contend that competitive retail enhancernents-are not a
qualitative benefit of the ESP over the expected MRO, we disagree. Although costs
associated with the competitive retail enhancements represent a quantifiable cost of the
modified ESP, the record evidence in the hearing demonstrates that both consumers and
CRES providers believe that the implexnentation of the competitive retail enhancements
would benefit the development of Ohio's retarl electric service market and that sucli.
benefit is substantially greater than the cost of inplementati.on. Moreover, the
Co ' ion has modified the ESP to provide DP&L with incentives to modernize its
billing system_ As discussed above, at the hearing, witness testimony indicated that
DPasL's billing system is essentially antiquated and incapable of supporting rate ready
bz[ling and percentage off PTC pricing (Constellation Fx.1 at 49-54; FES Ec.17 at 19-26).
The biHing system mod ° tion wi11 allow CRES providers to offer a more diverse
range of products to customers consistent with the provisions of Section 4928.02(B),
Revised Code.
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p er, we find that the competitive retail enhancements, the bdlmg system
mod ta.ozy and the economic development provisions encourage economic
development and hnprove the statd^ competitiveness in the global market as provided
by Section 4 . , Revised Code. Moreover, the modified. ESP provides DP&L with
incentives to subxiit a plan to modemize its distribution infrastructure in accordance
with Section 4928.02(D) and (E), Revised Code.

,A,-^ordmgIyb we find the ESP modified, accelerates the unplementaticn of hffl
market rate pricin& facilitates competition in the retail electric service market in the state
of Ohio, and mairabiins I3^&I:s financial integ°ity to continue to provide stable, safe, and
reliable service to its customers. We believe that these qualitative benefits of the ESf'
si °.°cantly outweighs the results of the quantitative analysis and tbat the modified ^^
is more favorable in the aggregate than th.^ expected results that wou1d otherwise apply
under Section 4928.142, Revised Code.

IV. CONCLUSION

Upon consideration of the fSP applxcataon filed by DP&L and the provisions of
Section 4928.143(C)(1), fZ^vissed Code, the Conunission finds that the ESP, including its
p-rici^g and afl other terms and conditions, including defeffafs and future recovery of
deferrals, as modified by this Order, is more favorable in the aggregate as compared to
the expected remlts that would otherwise apply under Section 492.$.142F Revised Code.
Therefore, the Conunission finds that the proposed ESP should be approved, with the
modifications set forth herein. As modified b.exein, the plan provides rate stability for
cust^^eTsy revenue certamty for DP&L, and fac-3a.tates- ffie development of the -ret,ail
electric market. Further, DP&L is directed to file proposed revised, tififfs corasigtent with
this Opinion and C)r°der. To tfai extent that intervenors have psoposed modifications to
DP&f."s ESP that have not been specifically adcixessed by this Opinion and. -Order, the
Commission concludes that the requests for such mod%ficatxoxs should be denied.

V. FINDINGS OF .pACT AND CONCLUSIONS OF LAW

(1) DP&L is a public utility as defined in Section 4905.02, Revised
Code, and, as sudi,, DF&L is subject to the jurisdiction of this
Com " sion..

(2) On December 12, 2012, DP&L filed an amended application
for an SSO in accordance with Section 4928.141, Revised Code.

(3) Notice was published and public hearings were held in
Dayton where a total of sLx witnesses offered tes#imony.
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(4) The following parties filed for and were granted intervention
in DP&L's SSO proceeding: IEt3-®hzo, OMA, Honda,
Duke Energy R`, Duke Energy Commercial Asset

gexnent, Duke Energy C)fiao, Inc,, FES, Retad
Energy Partners, LLC, O1uo Energy Group (OEG), OHA,
Kroger, OPAE, EnerNOC, Inc,, C, IGS, City of Dayton,
RESA, OEC, Wal-Mart, Direct Energy Services, LLC, Direct
Energy Business, LLC, Edgemont Neighborhood CoaLation,
Border Energy Elecidc Services, Inc., Exelon, Constellation,
Ohio Power Company, SolarVisi.on, Council of Smaller
Enterprises, Border Energy Electric Services, Inc., FEA, and
People Working CDoperatively, Inc.

(5) The evidentiary hearing on the ESP was called on March 18,
2013, and concluded on April 3, 2013.

(6) Briefs and reply briefs were filed on May 20, 2013, and June 5,
2013, respectively.

(7) The proposed ESP, as modified pursuant to this C}pixuon and
Order, inc.luding the pricing and all other terms and
conditions, deferrals and future recovery of the deferrals, and
-quantitative and qualitative benefits, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

VI. ORDER:

It xs, therefore,

ORDERED, That DPdrL's application for an electric security plan be approved, as
modified by the Co ° sion. It is, ftuther,

ORDERED, That IEU-6J:hio's request to review the procedural rulings is denied. It
is, further,

ORDERED, That IEU-Ohio's motion to take administrative notice or to reopen the
proceeding or to supplement the record is denied. It is, further,

ORDERED, That DP&L shall file proposed tariffs consistent with this Opinion and
Order, subject to review and approval by the Co ° sion.. It is, further,
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dJRDE^i^, That a copy of this Opinion and Order by served upon all parties of
record.

THE PUBLIC UTI CO1Vi ION OF iJHIO

Todd A nit ^er, Chairman

Steven D. Lesser

----------------M. Beth Trombold

BAM/GAP/sc

Entered 'm the Tounml

04 20

htI Kea .P

P:arcy F. McNeal
Secretary

Lynn. Slaby

Asizn Z. Haque
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BEFORE

THE. PUBLIC UTILITTES COM ION OF OI• lIO

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-426-RI..-
Approval of its Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Iight Company for ) Case No.12-427-RL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-428-EL-AAM
Approval of Certain A.^ccounting )
Authority.

In the Matter of the Application of The )
Dayton Power and Light Company for ) Cas,e No.12-429-EI1-
Waiver of C ° Co ion Rules. )

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-672-ELRDR
Establish T ° Riders. )

ENTRY NUNC PRO 'TCJNC

The Co ° sion finds:

(1) The Dayton Power and dight Company (DP&L) is a
public utElity as defined in Section 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this
Commission.

(2) On March 30, 2012, DP&L filed an application for a
standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. The application was for a market rate offer
in accordance with Section 4928.142, Revised Code. On
September 7, 2012, T3P&I. withdrew its application for a
rna.rket rate offer. On October 5, 2012, DP&L filed an
applzcation for an electnc secunty plan (ESP) In
accordance with Section 492$.1$3, Revised Code.
Additionally, DP&L filed accompanying appla,cataoxs for
approval of revised t-irffs, for approval of certain
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accounting authority, for waiver of certain Co ° sion
rules, and to establish .anff riders. Ort. December 12, 2012,
DP&L amended its application for an electric security
pian.

(3) On 5epteznber 4, 2013, the Co ° sion issued its Opinion
and Order in this proce ' g.

(4) Due to an a ` trcative error, the fJpinion and Order
does not reflect the decision that the Co ion
intended to issue, including the length of the modified
ESP period. Therefore, the Co ' ion finds that the
Opinion and Order should be amended nunc pro tunc.
The Opmnaon and Order %n.correctly states that the
modified FSP term should end on December 31, 2016.
The end date of the modified ESSP should be corrected to
May 31, 2017, and the length of the modified ESP should
be corrected to 41 months. Further, DP&L is expected to
divest its generation assets by May 31, 2017. The date by
whxch DP&L should file its subsequent SSO should be
August 1, 2016, and, in the event such subsequent SSO is
not authorized by April 1, 2017, DP&L will begin
procuring generation deliverable on June 1, 2017.

Further, the C7pinion and Order incorrectly states that the
service stability rider (SSR) should end on December 31,
2015. The SSR vaai]1 be in effect for three years at an annual
aznount of $110 ;cnillion. Therefore, all references to the
SSR end date should be corrected to December 31, 201.6.
Likewise, the service stability rider extension (SSR-E) start
date should be corrected from January 1, 2016, to
January 1, 2017. Further, the term of the SSR-E should be
five months and end on its own terms on May 31, 2017.
All references to the term of the SSR-E should be
corrected accordingly. The amount of the SSR-E should
be corrected from $92 mrllron to $45.8 million. However,
DP&L vill still be required to file an application to
implement the S.SR-E.

Moreover, the CBP auction products should be corrected
to 10 tranches of a 41 month product commencing
January 1, 2014, 30 tranches of a 29 month product
commencing January 1, 2015, and 30 tranches of a

-2-
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17 month product commencing January 1, 2016_ This will
not change the 10 percent/40 percent/70 percent
blen " g percentages contained in the Opinion and
Order.

F° Iy, the amount that the modified ESP f' the
quantitative analysis should be corrected accordingly.

It is, therefore,

m3-

ORI7ERED, That the Opiruon and Order issued September 4, 2013, be
amended, nunc p'ro tunc, including, but not limited to, pages 15,16,25,26, 27,49, and
50, as set fortl.i above. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

Tfffi PUBLIC UTIIMES CO SSION OF OHIO

Steven D. Lesser

GAP/sc

Entered in the joumal

OS 2

Barcy E. McNeal
Secretary
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BEFORE

THE LTC UTTUTMS CO ION OF C1MO

In the Matter of the Application of -fhe )
Dayton Power and Light Company to )
Establish a Sd Service Offer in the ) Case No.12®426-Ei.w
Fonn of an Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Li t Company for ) Case No.12-427 EIIf-ATA
Approval of Revised T ° . )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12--428-EL-AAM
Approval of Certain Accounting )

)Authority.

In the Matter of the Application of The )
Dayton Power and Light Company for )
Waiver of Certain Commission Rules. )

In the 1Vlatter of the Application of The )
Dayton Power and light Cornpany to )

No.12-429-PI.-Case

Establish Tariff Riders. )
Case No.12-622-EL-RDR

SECOND ENTRY ON REHEARING

The Co ° sion finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defmed in R.C. 4905.02, and, as such, is subject to
the . . .ction of this Co ° ion.

(2) On September 4, 2013, the Co ' sfon issued its Opinion
and Order (Order), approving DP&I,'s proposed electric
secunty plan (ESP), with certam m'°cations. On
Septernber 6, 2014, the Co ° ion issued an Entry Nunc
Pro Tunc to its Order.

(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Co °mion proc ' g may apply for
rehearing with respect to any matters d ' ed by the
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Co ° sion, wi ' 30 days of the entry of the order upon
the Co ' sion's ja .

(4) On October 4® 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OF ,/Edg ont),
the Otuo Consumers' Counsel (OCC), Indusbu-d' Energy
Users-Ohio (IpU®Ohao), Firstfinergy Solutions Corp. (FM),
the Ohia ficsp1taal. .A.ssoc.uation (®HA), ®luo Energy Group
(OEG), the Kroger Co. (Kroger), and Dp&L, filed
applications for reh g. On October 31, 2013, memoranda
contra the applicatiores for reh " g were filed by ,
OCC, DP&L, OEG, the Retail Energy Supply Associafaon
(RESA), Kroger, IEU-Ohio, and the City of Dayton.

(5) On October 7, 2013, DP&L filed a motion and memorandum
in support for an extension of ' to file memoranda contra
to the applications for rehearing. By entry issued on October
8, 2013, the attorney exan-dner granted Dp&L's motion for an
extension of time and set the deadline for October 31, 2013.

(6) By enntry issued October 23, 2013, the Co ' ion granted
re ° g for huther consideration of the n-tatters specified
in the applications for rehe g on the September 4, 2013
Order. The Cra ` ion also dernxed two assipunents of
error filed by DP&L and. FES, and ordered DP&L to conduct
the initial auction.

(7) The Co " xon has now reviewed and considered all of
the arguments on reheaxang. Any arguments on rehearrng
not specif"ically discussed herein have been thoroughly and
adequately considered by the Co ' sion and are hereby
denied. The Co "°on v+ill address the xnerits of the
assignments of error by subject matber as set forth below.

I. SERVICE STABILITY RIDER

(8) IEU-Ohio contends that the FSp Order is unlawful and
unreasonable because the Co ° sion is preempted from
increasing DPdst's total compensation for the provision of
wholesale energy and capacity service under the Federal
Power Act. IEU-Ohio asserts ffiat the SSR will. increase
DI'&L's tot-d compensation for the provYSion of wholesale
energy and capacity. IEU-Ohio contends that the SSR is an

a2-
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urdawful compensation structure for DP&L to recover
a e- ket capacl.tg and energy revenue, which a
Maxyland District Court recently held to be unlawful in a
s' ' ar case. See PPL Energyplus, LLC, et at. v. i)ouglas R.1VL
,Na , et al., Civ. Action No. RofJG-12-12$6 (decided
Sept. 20, 2013).

DP&L argues in its memorandum contra that r °g on
this assi ent of error raised by IFU®Qhfo should be
denied. DP&L contends that PPL Energyplus, LLC, is entirely
i.nappiicable because the FSP does not affect the rates for
wholesale energy or capacity. DP&L notes that in PPL
Ener lus, LLC, the court explained that Congress intended
the Federal Power Act to give the Federal Energy Regulatory
Comzx^.assion. (FERC) exclusive jurisdiction over setting
wholesale eIectnc energy and capacity rates or prices and
thus intended this field to be occupied exclusively by federal
regulation. PPL Energyplus, LLC et al., Civ. Action No. A4JC-
12-1(Sept. 20, 2013). Under the ESP, a portion of DP&L°s
load wall be de ed by market rates for wholesale
energy and capacity that are estalalished by PJNC DP&L
contends that this is en ' y different than setting the
wholesale rates or prices.

(9) The Commission finds that rehearing on this assi ent of
error should be denied. The Commission initially notes that
the SSR is a° cial integrity charge autho rized pursuant to
RC. 4928.143(B)(2)(d) and is not a generation charge. Order
at 21-22. Furthermore, the Co ° sion agrees with DP&L
that the ESP does not affect the wholesale energy or capacity
rates and does not conflict with the Federal Power Act or the
decision in PPL Energyplus, LLC. Ado ° g an ESP in which
DP&L sources a portion of its SSO load from the wholesale
energy and capacity markets is not equivalent to setting
wholesale energy and capacity rates.

(10) IEU-^'3hio asserts as one of its assignments of error that the
ESP is anticompetitive and violates Ohio antitrust law under
R.C. 1331, IEU-Ohio points out that a trust is a combination
of capital, s° or acts by two or more persons for any of six
enumerated anticompetitive purposes. IEU-Ohio argues
that DP&L is a monopoly of separate lines of business that
have acted jointly to fix electricity prices at a level that

-3-
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would otherwLse not occur without the S,SR. IEU-Ohio
contends that the SSR is a request by DP&L to establish the
price of one or more el c services between them and
others, so as to preclude free and unrestricted competition in
the sale or transportation of electricity.

DP&L claims in its memorandunx contra to IPUmphYo's
application for rehearing that 4hio antx t]aw is
inapplicable to this case. DP&L ini ° y posits that 1t.C.1331
is to be interpreted according to precedents under the
Sherman Antitrust Act, 15 U.S.C. 1. McGuire v. Ameritech
Servs., Inc. 253 F. Supp.2d 988, 1010 (S.D. Ohio 2003); In re
Title Insurance Antitrust Litigation, 702 F. Supp.2d 840, 861-62
(2010).

DP&L then contends that Ohio anti t law requires a
combination of entities wor ° together as one, and DP&L
is a single entity. DP&L avers that the Co ssion
co ° ed this ux the Order when it found that DP&L is not
a stxucturatly separated utility. Order at 22.

Next, DP&L asserts that R.C. 1331 is inapplicable pursuant
to the state action d ° e, which holds that an otherwise
rnonopolistic restraint on trade will not give rise to an
antitrust violation where it stems from a clearly articulated
and t1.vel.y expressed state policy or where such
policy is actively supervised by the state itseIf. McGuire at
1006. DP&L argues that state policy in R.C. 4928 is clearly
articulated and affirniatively expressed, and the proc ` gs
held by the Ca ° ion demonstrate that the policy is
actively supervised by the state itself.

DP&L,, next argues that R.C. 1331 is inapplfcable here
pursuant to the filed rate d ' e, which holds ffiat a rate
approved by the Co ° non ss a legal rate that is not
actionable as an antitrust uq , even if the rate resulted
from an illegal co ination of carriers to fix the rate. In re
Titk Insurance Antifrccst Litigation, at , 846-47. DP&L then
contends that pursuant to R.C. 1331.11, jurisdiction over
antitrust clamis° is conferred on the courts and not the
C'o ° ion.

^
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Further, DP&L avers that since the SSR is in accordance
with, and authoAzed pursuant to, R.C. 4 .143 )(2)(d), it
must not conflict with RC.1331 since R.C. 4928.143(B)(2)(d)
was enacted subsequent to R.C. 1331. F° y, DP&L argties
that Co ° ion precedent exmts for the autho ' tion of
diarges similar to the SSR under R.C. 4928.143(B)(2)(d).

(11) The Co " sion finds that IEU-Ohio's assignment of error
should be denied. The Co ' ion agrees with DP&L that
R.C. 1331 is inapplicable to the present case and that
jurisdiction over R.C. 1331 lips with state courts rather than
the Co ° ion.

(12) Also, IPY7-C3hio, FES, Kroger, and OCC claim that the Order
is unlawfizl because it authorizes transition revenue or
equivalent revenue in violation of R.C. 4928.3$. These
parties assert that the purpose of transition revenues is to
compensate a utility when its assets would not be
competitive when subjected to n°mket price.s. They argue
that, if DPdxL`s financial integrity is compromised as a result
of lower than desired generation revenue, use of the SSR to
make up the difference makes it equivalent to a transition
charge. Parties then argue that the Co ° sion failed to
consider their substantial and detailed evidence
demonstrating that the SSR is a iame-b for
transition revenue.

DP&L opposes IRU-Ohio, FES, Kroger, and CaCC's argument
that the SSR unla y recovers transition costs. DP&L
i.raitially notes that the Co " sion specificaUy addressed
this issue in the Order holding that the SSR is not a
transition charge and does not recover tranSltaon costs.

DP&L then contends that the SSR is not a transition charge
because it does not recover transition costs as they are
defined under R.C. 4928.39. DP&L argues that R.C. 4928 ,39
indicates that transition costs are cost-based charges related
to a cost that wf.ll. be incurred by the utility. DP&L asserts
that the SSR is not a cost-based charge and does not recover
transition costs.

(13) The Co 'ssion fiaa.ds ttlushat assignment of error should
be dexried. The Co " sion initialay notes that intervenors
fail to raise any new arguments for the Commission'ssion's

^
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consideration a.n support of their assignment of error. We
expl-iiaed in the Order that the SSR is not a transition d'arge
and autho °' g the SSR is not the equivalent of auth ° g
tr °tion revenue. Order at 22.

We also agree with the ar enis advanced by DP&L that
the SSR is not a transition charge for the recovery of
transition costs. According to R.C. 4928.39, transition
charges are cost-based charges, and cost-based charges must
be related to a cost that the utility w3ll incur. See In re
Application of Columbus S. Fouper Co., 128 Ohio St 3d 51Z
2011-Ohio-1788, 947N.E.2d 655. However, the SSR is not a
cost-based charge; it was not designed for DP&L to recover
specific costs. (Tr. I at 209; Tr. II at 55Z- Tr. at 823® Tr. V. at
1304-05, 1433; Tr. XI at 2871.) The SSR was designed and
auChorized' to provide DP&L stable revenue to ° tain its

cial integrity, in order to meet its obligation to provide
an SSO, which has the effect of stabilizing and providing
c ` ty regarding retafl electric service (Tr. VII at 1707;
Tr.'VII at 2 ; Tr. V'III at 2035; Tr. X at 251$.)
F ore, the Co ' ion notes that we considered the
evidence provided by intervening parties, but we find that
the argument that the SSR is the equivalent of a transition
charge misplaced and unpersuasive.

(14) IEU-Ohio, FES, and OCC argue that the Order ss unl,awfaxl .
and unreasonable because the SSR cannot be authorized
pursuant to R.C. 4928.143(B)(2). IEU-t;.)bio contends that the
SSR is a nonbypassable generation-related rider, which is not
one of the pem-dtted charges under R.C. 4928.143(B)(2).

Likewise, IEU-CJIuo, FES, and C7CC argue that the
Co " sion erred ut f~znding that the SSR is a p ° sible
charge under R.C. 4928.143(B)(2)(d), because it does not have
the effect of sta °° ing or providaalg c ' ty regardin,g
r ° el °c service. FES and C7CC assert that the SSR
provides cer ° t,y of revenues for DP&L but not certainty of
retail electric service. Additio y, FES avers that the SSR
does not provide stability i.n r° rates because it win° result
in increaw in custo s' rates. -Obio also contends
that the Co °ssion did not detemiine that the SSR is
required to affect the sta °'ty or 'certamty of re ' el "c
semce, only tbat the semce quality may be affected without

^
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the SSR. IELT-Obio also contends that without the SSR,
stability and c ` ty in retail electric service would be

` ed in DP&L's semce territory thmu PJM's
dispatch of g ation assets.

DP&L responds that the Co ° sion may approve a
generation-related charge to allow a utility to provide stable
re ' el "c seMce because generation is included in the
definition of re ° electric service pursuant to R.C.
4 .fl1(Ai)(27). Addi.tio y, DP&L ci ° that it could not
provide reliable distribution, trans ' sion, and generation
service without the 5'SR

(15) The Co xon finds that reh.e g on the assi ents of
error ra3sed by IEU-Ohio, FES, and C1CC should be denied.
The Co ' sion fully explained in the Order that the SSR,
as well as the SSR-E, meets the defTxtition of R.C.
4928.143(B)(2)(d) because the SSR is a charge related to
default servace and byp il,itlr and the SSR will have the
effect of sta ,'. g and providing c ty regarding retail
electric service. Order at 21-22.

As the C ion explained in the Order, the evidence in
the record of this proceeding demonstrates that the SSR is
necesmry for DP&L to provide stable and reliable
distribution, transrnission, and generation service (DP&L Ex.
16A at 7-8; DP&L Ex. 12 at 23; DP&L Eac. 4A at 54). Order at
22- Tntervenors contend that only DP&L's generation
business has financial losses; however, the evidence
indicates that the entire company's ° ci.al integrity is at
risk (See Tr. Vol. I at 241-242; Tr. Vol. )U at 2804; OCC Ex. 28
at 28). Order at 19. Although, the Co ." ord did not hold
that the SSR and S'SR-E are solely related to the provision of
generation service, we note that, even assuming, arguendo,
that the SSR ls a generation-related charge, the Supreme
Court has held that the Commission may approve a
generation-related c ge to allow a utility to provide stable
r ° electric service because generation is included in the
definition of retail el °c sm-vice pursuant to R.C.
49 .01(A)(27). In re Application of Columbus S. F'ouvr C..o.,
Slip Opinion No. 201 hi 2 at ¶32.

_7
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Further, notwi d°mg our de ` tion that the SSR is
necessary for DP&L to maintain its financial bategrity, the
C'hio Supreme Court has ruled that a f.an " g of necessity is
not a requimment pursuant to R.C. 4 .I4.3(B)(2)(d). In re
Application of Columbus S. Pouw Co., Sixp Opinion No. 2014-
Ohi 2 at ¶26 . Instead, the Court found that a terrn,
condition or charge authorized under R.C. 4 .143(B)(2)(d),
must have the effect of stabilizing g or provi. ° g c "mty
regarding retad el °c service. In re Applpratwrz of Columbus
S. Power Co., Slip Opinion No. 4-t7hi 2 at 127. As we
found in the Order, the SSR is a charge related to
bypassability and default service that has the effect of
sta.bilizmg and providing c ty regar " g retzal electnc
service. Order at 21.

(16) iEU-Ohio, FES, and ® contend that the Order is unlawful
and unreasonable because the SSR arnount lacked record
support. FPU-C7hgo asserts that the evidence demonstrates
that DP&L will achieve a seven percent ROE with a
nonbyp ble charge that is much s er than $110 xutlion
per year. FES contends that DP&L overstated its expected
costs and understated expecbed revenue and that, after
adjusting for DP&L's projections, the record does not
support the $110 rrullion per year SSR authorized by the
Co ° iorL AdditionaIly, IEU-Ohio, OCC, and FES aLso
note that DP&L's switching projections are fiawed, which
should result in a downward adjustment to the SSR. OHA
argues that any SSR revenues above the $73 '°on collected
through the rate stabil.zzadon charge (RSC) is unlawful and
unreasonable.

DP&L replies that the SSR amount authorized by the
Co " ion rs con.sistent with, and lower thari, the axnount
supported by the evidence. DP&L asserts that without the
SSR, it would earn negative PC? during the ESP tenrL
DP&L notes that the Co ° ion specifically took into
consideration Q&IvT expenditure reductions when "setting the
SSR arnount. DP&L avers that u°itervenors who °disagree
with DP&L's swit " g projecdors failed to consider the
poten " for larg e aggregation to subs tially increase
shopping rates. F' y, DP&L argues that capital
expenditure reductions may still be needed to maintain its
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financial in.tegity and they have not yet bee-n approved for
fu periods.

(17) The Co ° Yon finds that rehearing on the assignments of
error r" by IEU-Ohio, FE$, and OHA should be denied.
The co ° sion d ° ed that the evidence, talang xnto
account a reasonable balance between the d°ffering forecasts
and projections, supported an SSR amount of $110 nulhon
per year over the term of the ESP. Order at 25. The evidence
for the SSR amount ranged between DP&L's proposed
$137.5 zn.illion and the prior $73 ""on RSC (DP&L Ex. 1A
at 11-13, OEG Ex.1 at 3-5; Staff Fx.1 at 4-5; FES Ex. 14A at
17-22; FEA Ex.1 at 7; ®CC Ex. 28A at 41; IEU-Ohio Ex.1A. at
18-19; Tr. V®1. VII at 1 908; Tr. Vol. I at 189). Moreover, the
Commission took into consideration planned O&M expense
reductions, poten ° capital expense reductions, adjustrnents
to the capital structure, and the potential for a distnbution
rate ' ase in deterrn.inxng the $110 `"on SSR amount

Although the Co ° ion. reduced DP&L's proposed SSR
amount by planned O&M savings, which directly impact the
ROE, we did not offset the proposed SSR amount to account
for potential capital expenditure reducti.ons. Capital
expenditure reductions do not have as si ' cant of an
impact on ROE as O&M savings, and DP&L should retain
some ability to unprove its ROE. Order at 25. Thus, the
Co " sion used DP&L's forecasts and projections as a
starting point but then adjusted DP&L's $137.5 °"on
proposed SSR downward to account for pLumed O&M
expense reductions, as well as other factors. This resulted in
an. SSR amount of $110 °"on, which is the miniinum
amount necessary for DP&L to °mamtmn stable and reliable
retaff electric service (Order at 25, DP&L Ex. 1A at 11-13;
DP&L Ex.14A at 27-28; Tr. Vol. I at 189, 257 ; Tr. Vol. VII
at 1908).

In light of the xuice ° ty and differences between forecasts,
the Co ' sion arrived at an SSR amount that we found
provideid DP&L with a reasonable opportunity to earn a
seven percent R®E. Order at 25. Further, the Co ' ion
has adopted s° ° ar charges in other utR,ity SSO
proceedings. See Ixc re Columbus Sou them Power Co. and Ohio
Power Co., Case PJo. 11-346-EL-SSO, Opinion and Order

_g_
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(August 8, 2012) at 26-38; In re Duke Energy Ohio, Inc., Case
No. 11 -3549-EL- , et aY., Opinion and Order
(November 22, 1) at 26-38.

Additia y, the Co ° sion notes that numerous
intervenors assert that even af the Go ° sion considers all
of the numerous forecasts and pr °°ons, these forecasts
and projections become less reliable as they project further
into the future (Staff Ex. 10 at 5-6). However, the
Co ` ion authonzed" the SSR-E for this very reason.
Order at 27. The SSR-E ' provide updated and more
accurate figures for de g the appropriate amount for
a stability charge approac ° g the end of the ESP term.
Further, the Co " sion esiablished a cap on the SSR-E
amount that may be authoriz.ed. Tlus cap will provide rate
protection and c ° ty for customers if DP&L is unable to
improve its financial integrity.

(18) DP&L, OEG, and Kroger assert on rehe ° g that the
Co °"on should clarify its decision regarding the SSR
rate design and class allocation methodology. ICroger asserts
that the Co ' iori s Order unreasonably requires
customers to pay the SSR through an energy charge when
the costs are allocated on the basis of d d. OEG
supports the Go ° sion's finding that the SSR. be allocated
using a one coincident peak (1CP) demand allocatxon
method but requests that the Com.rnission add that the
Prsmary and Prmu-try-Substation rate classes should be
grouped together for purposes of allocating the SSR charges.
Furthermore, OEG asserts that the 1GP demand allocation
method should apply to the entirety of the SSR, whereas
DP&L proposes that the 1CP demand allocation method
should only apply to the difference between the amount of
the previously auth.or.i.zed RSC and the newly authorized
SSR.

DP&L argues that the Co " ion should clanfy that the
rate design recommended by Staff and the cla.ss allocation
methodology recommended by OEG is mtennded for DP&L
to allocate only the " ement of SSR that exceeds the current
non b sable amount based on the single system peak.
DP&L avers that, if the Commission intended that only the
amount of the SSR that exceeds the current RSC should be
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allocated based on 1CP, then the Street Lightin.g and Pavate
Outdoor Lighting ° dassm would continue to pay the
current non bypassable charge and would not be assigned
any ° nten.tal amount for the R. DP&L argues that the
Co ion in ° ted that its antent was to mmmuze rate
impacts upo.n customers, and this rate design
accomplish that intent.

(19) The Co ' sion finds ffiat reh ` g on the assi ent of
error raised by DP&L and Kroger should be granted and
that rehearing on the assignment of error raised by OEG
should be denied. The C'o sion finds that the 1CP
demand allocation method is the appropriate rate design
method. Order at 26; Staff Ex. 8 at 14; OEG Ex. I at 7-8.
However, we agree with DP&L that applying the 1CP
demand allocation method to the difference between the SSR
and arininnd,ze rate impacts upon customers.
Therefore, we find that the 1CP demand allocation method
should apply only to the difference between the RSC and the
SSR amount

(20) Kroger contends that the C ° ion failed to address its
recommendation for a sunset date for the SSR. Kroger
proposes that any shopping customer who has been
shopping with a CRES provider for five years or longer
should no longer be subject to paying stability charges. TI-ds
would create greater rate c ° ty and stability, while aLso
being consistent with the prindple of cost causation.
Additionally, through the RSC, long-term shopping
customers have already contributed to DPdzL's generation
costs while purchasing their ffiill, generation requirements
from a CRES provider.

(21) The Co ' sion finds that ICroger's request for a sunset
date should be derued. Shoppui.g customers also benefit
from a stable and ce " because the
a.varlable to shopping customers should they choose to
return to the SSO provider. Further, we note that similar
stability charges recovered by Duke Energy Ohxo and AEP
Oh1.o have also been nonbypassable and did not include a
sunset provision. In re CAmbus Soufhern Pozmr Co. and Ohio
Pouwr Co., Case No. 11-346•E , Opinion and Order
(August 8, 2012) at 26-38d In re Duke Enerrgy Ohio, Inc.,

-11_
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Case No. 11-3549-EL-SSO, et al., C?pinion and Order
(November 22„ 2011) at 26,38.

II. SERVICE STABILITY RIDER - EXrENSION

(22) DP&L asserts as its first assignment of error that the
Commission's" Order was unlawful and unreasonable
because it limited the amount that DP&L could xmeive
through the SSR-E. DP&L contends that R.C.
4928.143(B)(2)(d) does not au.tha " the Co aon to
decide now the amount of a stabality charge that DP&L can
recover in a future p ° g.

FES responds that, if the Co ° sYon cannot set the amount
of the SSR-E at tWs time, then it cannot det ° e at this
t3me that the SSR-E is necessary to promote stabxlity and
c ty. OCC contends that the Co aon ngh y
limited the SSR-E amount so that it could properly consider
whether the ESP is more favorable in the aggregate than the
results that would oth ° apply.

(23) The Go ' sion finds that x•eh ' g on this assigxanent of
error should be denied. The co • sicm notes that in this
proceeding, we have authox7aed. DP&L to establish the
5SE-E and ini ` y set the rider to zero. Further, the
Co ' sion established certain requirements that DP&L
must meet and a um amount which will be
authorized. Thus, the rider has been aauthoHzed in this ESP
prcx " g, and the terms and condxtiaxas regardmg the
SSR-E have been establshed for tlus ESP pToceed'ng. The
provision in the C ° sion's Order that DP&L may file an
application, in a separate docket, to set the amount of the
SSR-E, was for cl^: r of the record and a ' tra.tive ease.

We note that it is not unusual to establish a rider in an ESP
and to d e the amount of the rider m a separate
docket. For example, in DP&L's prevgous ESP, the
Com ° ion auth ° ed DP&L to ixxnplernent a fuel
adjustment charge and the amount of that clause has been
adjusted in separate dockets. In re Dayton Power
Light Ca,, Case No. 08-1 et al., Opinion and Order
Qune 24, 2009); In re The Dayton Pouve° and Light Go., Case No.
09-1012-EL-FA.C, Finding and Order (December 16, 2009).
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Siroilarly, in AEP-Ohio's ESP, we approved a generation
resource rider (GRR) with an rnitial rate of zero and noted
that it is not unprecedented for the Co ion to adopt a
rn. " xn in an ESP with an initial rate of zero. In re
Columbus Southern Pouier Co. and Ohiw Pozwr Co., Case No.
11® ELr , et al., Opinion and Order (Aug. 8, 2012) at
24-25, citing In re AEP Ohio, Case No. 0$-917 EL-
( . 18, 2009); In re Duke Energy,-Ohia, Case No. 08®920-

. 17, 2006), Im re FirstEnergy, Case No. 08-935-EL-
SSO ).

Sbrularly, in the previous ESP, the CCo ° sion authorized
DP&L to establish an energy efficiency rider; the amount of
that rider was set in a separate docket, and a maxiinum
amount for that ruier wa..s established. In re The Dayton
Power and Light Co. for .A a1 of its Electric Securrty Plan,
Case No. 08-1094-ET SSO. et aL, Opinion and Order Qune 24,
2009); In re The D Power and Light Co. to LII►date its
Energy Efficieng Rider, Case No. 11a2,.598-EL-RDR, Finding
and Order (October 18, 2011).

The SSR-E has been authorized in t.bis ESP proce °& for
the terxn of this FSP, and, based upon the record and
financial projection.s provided by the parties to this
proceeding. The Co i.on. did not dete ° e the level of
sta "'ty charge that DP&L could seek in a future ESP. On
the contrary, the C ion d ° ed the maximum
amount of stability revenues that DP&L may recover in this
ESP.

(24) DP&L furtber contends im its first assignment of error that
the Order is unlawful and unreasonable because the
conditions for authorization of the SSR E are not contained
iu7. R.C. 4928.143(B)(2)(d). DP&L asserts that by ad ° g the
conditions, the Co ' ion has engaged in legislating in its
own right and that it has essentially rewntten the statute.

DPdrL further argues that the SS1Z-E conditions, indlvid y,
are urdawful and unreasonable. DP&L contends that the
requirement to file an app.lication for iinplementatxon of
advanced metering mfirastructure ( JS °d is
unIawffixl and unreasonable because A/S grFd are too
expensive, and there is no record support for
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impl enfation of / S d. DP&L then argues that
the condition to file a distribution rate case by July 1, 2014, is
overly burdensome and should be ex ded. F' y, DP&L
contends that its b` ° g system already has the ca.pability to
provide rate-ready 'bLUmg so that SSR-E con.dit;on has
already been satisfied and should not be a condition at al.

FF.$, OCC, 7EU-Ohzo and Kroger reply tlhat, if the
Co "on authorizes the SSR-E, it should also authorize
the SSR-E conditions as necessary to ensure that the SSR-E
has the effect of providing stability and c ° ty regarding
retail el 'c servzce. FES and IEU-Uhio argue that, by
DP&L°s logic, if the SSE-E conditions should be el° ° ted
because they are not expressly con ° ed in R.C.
4928.143(B)(2)(d), then the SSR-E itwff should be eliminated.
Additionally, FES notes that R.C. 4928.143(B)(2)(d) does not
lixnit the Co ° ion`s etion on how to structure
authorized stability charges. asserts that the
Co ion may place restrictions on the stability charge so
long as the Co ' si.on believes those r 'ctaons are
necessary to ensure that the chazge has the effect of
providing stability and ce " ty regard.ing retail el c
service.

OCC asserts in its memorandum contra that the Commission
appropria.tely implemented SSR-E conditions for the
purpose of c ' g out the policies of the state of Ohio set
forth in R.C. 4928.02. CJCC notes that requiring DP&L to file
an applicatxon to implernent .P,IVII/5 gra.d c es out the
policy set forth in R.C. 4928.02(D). Furthermore, OCC
argues that the Co ` ion rightfully established, as an
SSR-E condy.tion, that DP&L must file a distribution rate case
and the Co "ssion should not grant DP&L an odension of
time to file its distribution rate case.

(25) The Co ' ion finds that rehearing on DPdgL"s assi ent
of error regardingg the SSR-E conditions should be granted,
in part, and denied, in part. As a preliminary matter, the
Co ° ion notes that the end date for the SSR is
independent of the existence of the SSE-E. Based upon the
record of this proceeding, the SSR would end on December
31, 2016, and there would be no additional stability charge
even if the Co ° sion agreed with Df'&L's arguments
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re g our ability to set conditions on the SSR-F.
However, the Co °ssion finds that R.C. 4928.143(B)(2)(d)
authorizes the Commission to establish the SSR-E and does
not t our °dhzietion or authority to make the SSR-B
conditional for the purpose of provi ` sfia '"fiy and
c ' ty to retad et °c service or for the purpose of
promoting the ficy objectives of the state as set forth in
R.C. 4 .02. The SSReP conditions ensure that sta °'ty
revenues collected by DP&L wiU continue to have the effect
of provi ' g certainty and stability regarding retail electric
service in the future, As Staff tes t̀Lf"ied at the hearing,
financml projections beyond three years are mh tly
unreliable (Staff Ex..10 at 4-5). Further, there is no evidence
in the record reg ' g the potential magnitude of increases
in distribution revenue if DP&L were to file a distribution
rate case during the ESP and no evidence that a stability
charge would continue to be necessary in the event of such
distribution rate increase.

Further, we agree with QCC that requirin,g DP&L to file an
applicabon to iinpleanent / grrd carries out the
state's policy as set forth in R.C. 4928.02(D). DPazL's
contention that it may be unreasonably expensive to
implement AMI/S grid and that si 'cant analysis is
needed re ding the costs and benefits of /SmarEgrid
supports the Co ' imn's d " tion that DP&L should
file an applicad.on for /S grid. The tirn.e for DP&L
to conduct the analyses regarding the costs and benefits of
AMI/Smartgrid is now. Every other eieciric utility u', the
state of C?ha.o has some form of /Smartgrid deployment
and it is time for DP&L to do li.lce '.

F" y, the Co ° aon finds that DP&L should be required
to provide rate-ready percentage off price to compare (P'TC)
billing, as directed by the Co ion in the Order. order
at 28. The Co ° ion notes that there was extensive
tes ' ony indicating that providing rate- dy perr-efttage
off PTC billing would improve the com °tive en ° runent
in DPdrL's service tenitory (Cons ation Ex. 1 at 43-54, FES
Fac.17 at 19tl26). Additionally, the Commission clarifies that,
with Dl'&L's rate-ready percentage off PTC '" g, DP&L
should pmmt suppliers to subnut percentages tbrough a
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rate-ready b' ` g procm, under which DP&L would apply
the "dLwount off the customer's prace to cormpare.

(26) FES and Kxoger assert that the SSR-E should °termmte praor
to the end of the ESP temi. In the al tive, FES requests
that the Co ° ion clarify that the SSRwP ends, date
certaui, on May 31, 2017. asserts that the SSR-E
should end before the end of the ESP term, to nutigate any
chance that the Co ° sion wiU permit the SSR-E to
continue beyond the ESP if the Co ° sion has not
authorized a subsequent SSO.

DP&L replies that rehearing on the assignments of error, and
the corr on ` g reques% by FES and Kroger should be
denied. DP&L initially argues that FES failed to raise this
issue izt post-heaxxng briefs and does not cite to any
tes ' ony supporting the reasonableness of its request.
Subsequentiy, DP&L contends that if it needs the SSR-E to
enable it to provide safe and reliable service after the end of
the ESP ternl, the C sion should not ° e an Order
now that may make it impossible for DP&L to provide safe
and reliable service ui the future.

(27) The Co ' sion finds that rehearing on the assignments of
error raised by FES and Kroger should be granted. The
Co ` xon finds that the SSR-E should end on April 30,
2017, one month pnor to the end of the ESP. Pursuant to the
Order, if a subsequent SSO has not been authorized by
Apri11, 2017, DP&L shaU procure, through the C.'bP auction
process, 100 tranches of a full-requirements product for a
term that is not less than quarterly or more than annually
until a subsequent SSO is authorized. C?Fder at 16, Entry
Nunc Pro Tunc at 2. Furthermore, DP&L must also divest
alI of its generation assets by no later than January 1, 2016.
Therefore, since UP&L's SSO generation rates will be
det " ed entirely by the market and -a11 of its generation
assets will have been dives , the Co " ion intends for
the SSIr P to te ° ate date c ° on Aprii 30, 2017, if the
Co " sion authorizes an antount for DP&L to recover.

_16.
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M. GE filON ASSEr D E

(28) CCC and that the Order was urdawful or
unreasonable because it should have ordered DP&L to
divest its g txon assets sooner.

DP&L replies that the Co ` sion. fully addressed this issue
in its Order, and reiterates that it is restricted from
tr ° g its generation assets sooner due to restrictions in
its First and Refunding Mortgage and limitations on its
ability to r' ce bonds. Order at 13-16. DP&L reasserts
that so long as the First and Refunding Mortgage re in
its current forxn, DP&L is prevented from effectuating a legal
separation of the generation assets from the traxts ° ion
and distribution assets. DP&L asserts that if it were
compelled to transfer its generation assets now, then its
trans '`on and d°istnbution brasinesses would not be
capable of supporting the full amount of the debt while
providing safe and reliable service.

(29) The Co " sion finds that reh ° g on this asrsi ent of
error should be granted. The Co ° ion relied upon the
tesfimony of DP&L witness Jackson that DP&L could not
divest its generation assets before September 1, 2016. DP&L
Ex. 16 at 4. Accordingly, the Co ` ion ruled that DP&L
must file a generation asset divestiture plan that divests its
generation assets by May 31, 2017. Order at 1 a-16; Entry
Nunc Pro Tunc at 2. However, on December 30, 2013, DP&L
filed an application to divest its generation assets in Case
No. 13-2420-EL- C. In re 'The Dayton Poztvr and Light Co.,
Case No. 13-2420-EL-UNC (DP&L Divestiture Plan),
Application (Decernber 30, 2013):1 Subsequently, DP&L
fi.led a supplemental application in that case representing
that it has begun to evaluate the divestiture of its generation
assets to an unafffliated third party through a potential sale
that could occur as early as 2014. DP&L Divestiture Plan,
supplemental Application (Februmy 25, 2014) at 2; DP&L
Ex. 16 at 4. Based upon new information contahted in
DP&L's supplemental applicataon in Case No. 13-2420-PL-
IJNC, the Co ° ion finds that the deadline for DP&L to
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divest its generation assets should be subject to modification
by the Commission in Case No.13-2 LL- C, but in no
case ' such modification be later than January 1, 2016.
Furffiff, we note that any approval of an axnount for
recovery through the SSItpE wali. take .into consxderatfon the

°timing and di.spositBon of DP&L's generation assets.

IV. CBP B ING SCHEDULE

(30) CCC and that the Co ° sion erred by not
irnplean.enting 100 percent competitive bidding at the
be g of the ESP temL Furthermore, (3CC and FES
contend that it was unlawful and unreasonable to echmd the
ESP term beyond what DP&L proposed.

DP&L responds that the Co ion struck a reasonable
balance between the SSR amount and the ESP temr.
Accordmg° to DP&L, a shorter ESP term would have
required a larger SSR amount to maintain DP&L's financial
integri.ty. Additionally, DP&L contends that the
Co ion was r% t not to impleme.nt the schedule
proposed by DP&L because that schedule began on
January 1, 2013, and the Co ion's Order was not issued
until September 4, 2013. DP&L alleges that the
Co " sxon's decision to be ' the auction schedule on
January 1, 2014, was reasonable.

(31) The Comnirssion finds that reh ' g on the assignments of
error raised by C7CC and FES re " g the CBP biendmg
schedule should be granted. In de ' g the CBP
blending schedule in the Order, the Co " ion relied upon
the fact that DP&L would be unable to divest its generation
assets before September 1, 2016. Order at 15. However, the
Co sion's intent was to srngyeme.nt fult market-based
rates as soon as practicable. Based upon the new
inf tion contained in DP&L's supplemental application
in Case No. 13-2420-LTLTNC, we find that DP'&L's CBP
blending schedule should be accelerated. Accordingly, the
CBP products should be 10 tranches of a 41 month product
cominencing on January 1, 2014, 50 tranch.es of a 29 month
product commencing on January 1, 2015, and 40 tranches of
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a 17 month product commencing on January 1, 2016.2 This
blending schedule is consistent with Staff's propoW for
DP&L to move to 100 pexcent market-based rates over fliree
years, which we now believe can be accor.ophsh pursuant
to Dp&L's ability to divest its generation assets (Staff Ec. 2 at
4; Staff Ex. 10 at 6). The acceleration of the CBP blending
schedule will benefit co ers through a more rapid move
to full market-based rates, and the move to full rket=

d rates wil.l be accomplished in a shorter time period
than could be accomplished through an O.

V. RECOlitCILIATIC7AT RIDER

(32) IELT-C,7hio and Kroger contend that the Order unla y and
unreasonably authorized a nora-bypassable reconcaliatxon
rider (RR-N) that is not consistent with. R.C. 4928.143(B)(2),
would recover generataon®related costs through distribution
rates, and would allow DP&L to collect costs of compliance
with the alternative energy portfolio req ° ents on a
nonbypassable basis in violation of R.C. 4 .64(E).

DP&L argues in its memorandum contra that the RR-1V' was
lawful and the assi ent of error alleged by IEU-Qhxo and
Kroger shoo.l.d, be denied. DP&L ini.tially notes ftt
sufficient evidence was presented at h " g to support the
Co ° ion's decision with the RR-N. DP&L asserts that it
faces a significant risk that it wx1]. have to recover a very
large deferral balance from a very smaH group of customers.
Including deferral balances from those xiders that exceed ten
percent of the base amount to be recovered under those
riders eliminates that risk.

AdditionaUy, DP&L asserts that the RR Nis lawful pursuant
to R.C. 4928.143(B)(2)(d). The RR-N is a charge related to
both default servvi.ce and bypassabila.ty that has the effect of
providing ce ° ty and stability regarding retail electric
semce. Without the -N, standard semce offer customers
would not pay stable or certam rates due to the effect of
increasing deferral amounts on a s er SSO customer base.
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F' ly, DP&L argues that retail electric service includes
generation service, so it is lawful even if it pennits DP&L to
recover generation rela costs.

(33) The Co " sion finds that reh. ° g on this assignment of
error should be denied. The -?eT is supported by the
record evidence, mcl.udmg `testimony on the effects of
increasing deferral bah-mces on the decreasing SSO customer
base (DP&L Ex. 12 at 7, 8; Tr. V at 1432-1433o Tr. 1X at 2242-
2244). Further, the Co " siort authorized the RR-N
pursuant to R.C. 4928.143(B)(2)(d) because the charge relates
to DP&L's default service and provides for stability and
c " ty in retail el c service. The ten percent threshold
operates as a "safety valve" in the event of increasing
deferral balances and a decreasing SSO customer base.
Order at 34-35. Moreover, the Co " i.on has established
sYnular inec ns .in other utility ESPs to address sxrnilar
issues. See In re ®hio Edison. Co., The CIerxland Electnc II1um.
CCC., and TFre Toledo Edison Co., Case No. 121234- ,
Opinion and Order {July 18,2012) at 9.

VI. cOhE-

(34) DP&L asserts as its fourth assi ent of error that there is
no record support for the C ' sion's authorization of
additional competitive retail enhancements. DP&L then
contends that the proper context for reviewing and
autltorazing additiorial competitive retail ffdiancements is
through the rule-making process.

RESA disagrees with DP&L and argues that there is
substantial, probative, and reliable evidence in the record to
support the Co " sion's decision. RESA points out the
te ° ony of Stephen Bennett that multiple enhancements
are needed beyond the six enhancements planned by DP&L,
specifically to allow access to the minimurn basic customer
data, wluch RESA argues is fcxndamental, to a competitive
marketplace. Additionally, RESA polri.ts out that
Mr. Bennett testffied that more standardization across the
industry would lead to more efficY F ,
Constellation witness David Fein testified that com °tive
enhancements beyond the ones proposed by DP&L would
better enable a sus ° ble and more robust marketplace.

-20-
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F" y, RESA asserts that DP&L witness Dona SSeger-
Lawson even tesfafied that DP&Ug bdlmg system would
have to be improved to iinpl t the proposed competitive
retail mhancements. Accor ° gly, RESA asserts that the
Commission should deny DP&L's assigmnent of error.

FES avers that the Co ° ion was reasonable in requiring
DP&L to impl t the competitive retad enhancements
which have already been implerra.ented by every other
electric distribution utility (EDU) in. ®hio. According to FES,
only DP&L would be in a position to conduct a cost efit
analysis of additional competitive retaff enhancements, and
there Ls no requirement for a complete cost benefit analysis
before implementing additional competitive retail

cenhancements.

(35) The Commission° finds that rehearing on this assignment of
error should be denied. As indicated by RESA and PF.S,
substantial evidence was presented at hearing supporting
the need for competitive retail e c ents to develop and
support the competitive marketplace in DP&L's service
territory ('Tr. Vol. IX at 2191, 2310-2311, 2440-2441, 2445-2447,
Tr. Vol. X at 2654). We find that DP&L. has not demonstrated
that competittive retail enhancements should be lianited only
to rule- " g proceedings. The Co ° sion has
determined that the competitive retail enhancements will
promote retail competition in DP&L's service territory
(DP&L Ex.10 at 8; OCC Fx.18 at 5-6). Order at 38-39. This
will facilitate the availability of supplier, price, terms,
conditions, and quality options for consumers in furtherance
of the state policy set forth in R.C. 4928.02(B).

(36) FES argues as its fifth assignment of error that the
C ° siozY"s Order is urdawful and unreasonable because
it fails to identify with sp ' city the corn °dve retail
enhancements that DP&L is required to ma.ke. FES contends
that the Co " ion should specifically identify which
competitive retafl enhancements DP&I. is required to make.

DP&L opposes s request and asks the Co ° ion to
deny its assignment of error. DP&L asserts that it has
already agreed to ixnpierne.nt some of the competitive retail
enhancements iden.taf•ied by intervenors. Further, DP&L
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contends that FES did not address the additional competitive
retail enhancements in its brief. DP&L asserts that since the
Co °"on failed to cl ly identify wlroich additional
coxnpetibve retml enfs it was ref g to, DP&L
should not be required to implement any of them.

(37) The Co "ssgon finds that reh " g on FESs fifth
assignment of error should be d°ed. However, we wi1l
c which electronic data interchange (ED4 processes,
standards, or znterfaces that we believe have been adopted
by every other EDU in Ohio. Order at 38-39. Our uatent in
dir ° g that DP&L adopt any cornpetitive retail
enhancement that adopted by every other EDU in
Ohio was to 'brmg coxsis y across the state of O11ica and to
require DP&L to foster a more favorable competitive
environment. We note that RESA witness Stephen Bennett,
Constellation witness David pem, and FES witness Sharon
Noewer each provided testimony on barriers to competition
in DP&L's service territory, as well as competitive retail
enhancements that have been adopted by every other EDU
in Ohio (RESA Ex. 6 at 14; Const. Ex. 1 at 45-53, FES E.x.17 at
22).

Initially, the Co ` sion notes that DP&L sha]1 provide
rate-ready percentage off PTC billYng. The Co ion
believes that tlvs wil not only si °ca.ntly advance
competition in DP&L's service territory, but the Co ion
believes that it is necessary for stable and reliable `ce. It
is for this reason that the Co ° sion not only directed
DP&L to adopt rate-ready percentage off P'TC billing but
also made it a condition of the SSR-E.

Additionally, DP&L should no longer charge a fee per bill
for consolidated or dual billing, which are both unusual and
excessive. RESA witness Bennett testified that DP&L is the
only EDU in Ohio to assess a consolidated biHing charge or a
dual ° g charge (RESA Ex. 6 at 14).

Additio y, FES witness Noewer and RESA vati s
Bermett te ' ed that no other EDU in Ohio applies a charge
to register° rate codes for its consolida. g system,
whereas DP&L®s tariff authorizes a$,5,000 zni ° set up fee
and $1,000 for each billing system change (FM Ex. 17 at 22;

_22-

Appx. 000089



12-426-IRL-ssO, et al.

RESA Ex. 6 at 14). Acc ` gly, DP&L should no longer
diarge an ini ° set up fee or bMing g system change fee.
Furthermore, the Co ° ion finds that DP&L should
pemut the CRES providers to pay the swi ° g fee
consistent with the practice in the Fus gy, AEP-Oluo.
and Duke Energy Otuo service territories. Additio y,
DP&L's eligibility file should contain some forxn of identifier
indicating whether a customer is shoppzng, DP&L should
elin-tinate the supplier re° tration charge, and DP&L should
el' ° te the sync list charge.

DP&L should also either permit customer shopping on a per
meter basis, or split customers with both a commercial and
resxden ' meter into two separate accounts. The
Commission finds that customers with both a comm.erciai
and residen " meter should be provided market access,
consistent with the policies of R.C. 4928.02 to ensure market
access and availability of com 'tzve retad electcic service.

Fsnally, DP&L should not require any customer to obtain an
interval meter if the customer is below the 200 kW demand
level. However, customers under the 200 kW threshold may
aaistall interval meters, at their exp ,if they so choose.
RESA witness Bennett testified that DP&L is the only EDU
m Ohio to require a customer to obtam° an uYte.rval meter if
the customer is below the 200 kW demand level. (RESA Ex.
6 at 3-4.) DP&L should iin.plement each of the competitive
retail enhancements identafied in °Second Entry ontius
Rehearing as soon as practicable but not later than six
months from the date of this Second Entry on Rehearirr.g.
Order at 38-39.

(38) OCC asserts that the Order is urElawfiul and unreasonable
because it authorized. DP&L to defer the costs of the
competitive retafl enhancements for collection in a future
distxibution rate case. OCC alleges that standard rate
ma-king and accounting policy is to require ordinaq
expenses to be recovered throagh, annttaI revenues, except in
instances of exigent c° es and good reasorL In re
Ohio Edison Co., T1ie Clemland Elecfric lIlum. Co., 7'oLedo
Edison Co., 05-704-EL-ATA, et al., Opinion and Order
aanuary 4, 2006) at 9; Elyria Foundry Co. v. Public tlfil.
Comm'n of Ohzo,114 Ohio St.3d 305 , 310-312, 2007-Ohio-4164.
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CCC ff= alleges that CRES providers should cover the
entirety of the cost of ampl ntataon of competitive ret.ail
enhancements. F' y, OCC contends that if the
Co ion p ts daYf'erraL DP&L should demonstrate
that the deferred costs are reasonable, appropriately
incurred, clearly and directly related to the circumstances for
which they were autho ` , and xn, excess of expense
amounts already included in DI'&L's rates at the time of
approval.

DP&L responds that the costs of competitxve retail
enhancements are not ordmary° utility expenses, but rath.er
are capital improvements and expenses related solely to the
competitive market. Specif.i y, many of the competitive
retail enhancements will require cbanges to DP&L's b` ` g
system, which are capital in nature and should be recovered
in a distribution rate case.

(39) The Com^,,^s' ion finds that rehearing on OCC's assignment
of error should be denied. First, the Co ' ion notes fhat
the granting of deferral authority is within the discretion of
the Co ' ion, and ffiat quickly accomplishing
dis tdbution infrastructure improvements qu ° ea as exigent
circumstances and good reason. See In re the Ohio Edison C,'o,,
The Ckveland EXectric ItIum. Co. and the Toledo Edison Co., Case
No. 05-704rEI.^-AT.A, et al., Opinion and Order (fan. 4, 2006)
at 8-9; Elyria Foundry Co. v. Public LHzI. Gommn of Ohio, 114
Ohio St.3d 305, 2007-{3hio-4164, 871N.p.2d 1176.

Further, the Co ` ion s '°cally indicateed the need for
urgency when it stated that the cornpetitive retail
enhancernents should be itmplemerated as soon as
practicable. Order at 39. As noted above, these
enhancements have already been irn.plemented by every
other electnc 'distnbution utility in ° state. Additionally,this
the competitive retail enhancements may be properly
characterized as capital improvements. The C. . sron
vvi1l det ' e, in a future distrri.bution rate proceeding, if
the costs are reasonable, appropriately in , clearly and
d7rectiy related to the c' es for which they were
autho " , and in excess of expense amounts aImady
zncluded in DP&L's rates.

-24-
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VII. Ŝ QN COST RECOVERY RIDER

(40) IEU-Ohio asserts that the nonbypassable trans ° io.n cost
recovery rider (TCRR-N) is unlawful and unreasonable
because it could result in double- °' g customers for
transmission service on a going-forward basis.

DP&L argues that the Co ion has adopted a similar
trars ° ion cost recovery rider (TCRR) structure for both
FirstEnergy and Duke Energy ®hio. In re O3aicr Edison Co.,
Tlie Cleve7and Electric nxum. Go., and The Toledo Edison Co.,
Case No.12-1230-E , Opinion and Order (July 18, 2012)
at 11, 58; In re the Appticafios: of Duke Energy Ohio, Inc., Case
No. 11-2641-EL-RpR, et al., Opinion and Order (May 25,
2011) at 7,17. DP&L then asserts that the record evidence in
this case demonstrates that splitting the TCRR into a
TCRR-N and a transmission cost recovery rider-bypassable
(TCRR B) is reasonable because the utziity pays the
nonbypassable components to the PJM Interconnection.
Additiortail.y, DP&L contends that IELT-®hio has not
demonstrated that customers actually wili be double
charged, even if customers were double charged the CRES
providers nnay remove the charge from the coston7.er's bLU,
and IEU-Ohio raade no showing that any double charge
would be a material amount

(41) The Co sion finds that reh ',g on IELT-Ohio's
assr ent of error should be denied. The Co ° ion is
not persuaded that bifurcating the TCRR into the TCRR-N
and TCRR-B poses a si °cant risk of double-b° ° g
customers. As the Co ° xon indicated in the Order, the
Co "`on believes that bifurcating the TCRR into market-
based and nonmaixet-based elements more accurately
reflects how transmission costs are billed to customers.
Order at 36. AdditionalIy, the Co ' ion notes that it has
adopted a s' ' ar rate structure for other Ohio electric
utiIities. .In re Ohio Edison C'.cr., The Cleveland Ekcts°ic Illum.
Co., and TFw Toledo Edison Co., Case No. 12-1 EL- ,
Opinion and Order (july 18, 2012) at 11, a$; In re Duke Energy
®ICio, Inc., Case No. 11-2641-EL-RDR, et al., Opinion and
Order (May 25, 2011) at 7,17.
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(42) -®hio contends that the TCRR true-up is unIawful and
unreasomble because there is no record support for the rider
and there is no rteed for the rider. S" ° ly, IEU-Ohio avers
that both the TCRR-N and the potentral TCRR true-up rider
untawfuRy and unreasonably violate R.C. 4928.02(p by
recov ° g costs °assocated with standard semce offer
customers through a nonbyp ble rider. lEU-Ohio
contends that it is well settled that costs incurred by a utility
to serve SSO customers must be bypassable. IEU-Ohio
contends that the T -N would reconcile the current
under-recovery balance of bypassable non lcet-
trion charges to the nonbypassable T -N.

DP&L argues that both the TCRR-B and T -N were
proposed as true-up riders. DP&L asserts that at the end of
the FSP period, a deferral balance may remain for the TCRR-
B and DP&L should be permitted to recover those incurred
costs as part of a continued TCRR true-up rider (whether
bypassable or nonbypassable). Additionally, DP&L believes
that allowing it to recover those costs is consistent with
DP&L's proposal to true-up all transmxssion-related costs
from customers. Finally, DP&L asserts that there is a very
real and substantial risk that DP&L may be left to recover a
very large deferral balance from a very small group of
customers without the rider. Further, DP&L asserts that
IEU-tJhio's contention that it would violate R.C. 492€1.02(H)
for DP&L to recover the TCRR-N and TCRR true-up rider
from shopping customers is not true. DP&L argues that it
demonstrated, and the Commission agreed xn the Order,
that certam° tra.nssnLssi.on costs are derived from shopp'ng
and non-shopping customers ° e, and are fairly allocable
through a nonbypassable rider to both shopping and non-
shopping customers.

(43) The Co ° sion finds that rehearing on I-Clhio's
assi ents of error re ding the TCRR and the TCRR
true-up rider should be den1ed. The Co " saon notes that
no subsequent TCRR true-up rider was authorized in its
Order; the Co " xon sixnply directed DP&L to file with
the Co ' ion a proposal for such a rider at the end of the
ESP term for appropriate colleebon of any uncollected TCRR
balance that may exisL Order at 36. If a TCRR true-up rider
is not necessary and there is no uncollected TCRR balance,
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as TELi-Obio contends, then e will be a.zero balance, and
no application w%ll. be necessary. However, if there is an
uncoRected TCRR balance at the end of the ESP
DP&Ia's application should propose a rider for recovery of
the uncoll balance. The Co ` ion wdl address the
uncollected TCRR b e, if one exists, and the true-up
rider at that time.

-27-

VITI. MORE FAVORABLE THAN THE EI RES "IS THAT WOULD
OTBIERWlSE APPLY

(44) DP&L argues on rehearing that the Commission should
cLuify its decision regarding why the ESP ia more favorable
in the aggregate tilan the expected results that would
otherwise apply. Specifically, DP&L contends that the
qualitatYve benefits of the ESP exceed the quantitative
benefits of the expected MRO. Similarly, IEiJ-Ohio, OCC,
and. FES assert that the Co ' sion.'s Order is urdawful and
unreasonable because the ESP is not more favorable irt the
aggregate thaxt the expected results that would otherwise
apply under R.C. 4928.142.

(45) The Commission finds that the applications for reh g
should be denied. Except to the extent sp ° call.y noted
below, the parties have raised no new arguments on
rehearing,' and the C ° sion thoroughly addressed those
arguments ut the order. Order at 48-52

Nonetheless, the Co " sion finds that the qualitative
benefits of the ESP make it more favorable in the aggregate
than the expected results that would othe ° apply.
F1P&L, and FES request that the Commission identi£'y the
specific doUar amount that the qualitative benefits overcome
the quantitative shortco " gs of the ESP, yet a dollar
amount cannot be calculated because the qualitative benefits
are non-quan '° ble. Therefore, the C ' sion must
compare the non-quan .. ble benefits and de ° e if they
overcome the quar< °' ble difference between the ESP and
the expected results that would otherwise apply. In this
case, the Co ° sion found in th.e Order that they do.
Order at 52. Further, the Co ° sion notes that, in this
Second Entry on Rehearing, we have further accelerated
T3P&I."s impl entation of fi,zE market rates by rn ° ing
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the CBP blen ° schedule, which enhances the qualitative
benefits of the F: P. Thus, although the ESP faila the
quantitatYve analysis the qualitative benefits overcome and
far surpass this shortfall in the quantitative analysis.

(46) IELT-Ohio asserts that the Order is urdawful and
unreasonable because it assigns subjective values to the
qualitative benefits of the ESP. IEU-C?hio contends t1at the
Co ° sion must provide an objective and articulated
explanation of how each of the qualitative benefits was
weighted so that the parties, the Court, and the pubii.c may
assess the validity of the Co ° ion`s decision.

(47) The Commission notes that cI ` that there are
five qualitative benefits of the ESP, when, in fact, there are
more quahtative benefits of tbe authonzed° ESP. The
qualitative benefits of the authofized ESP idendfEed by the
Commission° ut the Order 3nclude the advancement of the
state policies in. R.C. 4928.02, the more rapid irnplementation
of market rates, the preservation of the capability for DP&L
to provxde adequate, rehable, and safe retail el c service,
funding for economic development, and numerous
competitive retail ementg. Order at 50a52.

The numerous competitive retall enhancements include the
e° tion of the ° urn stay and return-to-firm
provisions, a web-based portal for CRES providers, an auto-
cancel feature to DP&L's billing system, removal of the
enrollment verification, support for historical interval usage
data (lip data requests, and a standardized sync list
provided to CRES providers (DP&L Ex. 9 at 13-15).
Additionally, the Commission has also required DP&L to
implement those competitive retail enhancements that have
been adopted by every other EDU in Ohio. These
competitive retail enhancements include rate-ready
percentage off PT'C bildin& .. tion of the per ' fee for
consolidated or dual billinn& e" ° tion of the charges to
re " er rate codes, permitting CRES providers to pay the
sdai °g fee, rai.smg the mterval meter shold, and
requiring an iden.tafier on the eligibility fue (FES Ex 17 at 19-
26; RESA Px. 6 at 14-15). Each of the competitive retail
enhancernents will further develop the competitive retafl
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electric market in DP&L`s servke terzitozy, and provide
substantial qualitative benefits of the authorized ESP.

The Commission believes that the advancement of the state
policies in ILC. 492$.li2, the more rapid implementati.on of
market rates, and the preservation of the capabitity for
DP&L to provide adequate, reliable, and safe retail eJectr%c
service are substantial qualitative benefits of the ESP. These
qualitative benefits, in coryunction with the numerous
competitive retail enhancements, provide a qualitative
benefit of the ESP that outweighs the $313.8 million
quantitative deficit. Furthermore, the Co ° ion notes
that there are substantial benefits of the ESP to shopping and
SSO customers alike. The competitive retad enhancements
authorszed by the Co ° s2on will 'pnmanly benefit
shopping customers and CRES providers in developing the
retail electric market in DP&L's service territory. We
disagree with 1EU-C7iuo°s contention that the more rapid
unplexnentation of market rates does not benefit customers.
As we exp ° ed in the Order, the modified ESP moves more
quickly to market rate pxa.cing than under an expected MRO,
and this more rapid implementati.on of market rates is
consistent with the policy of the state as set forth in R.C.
4928.02(A) and (B). Order at 50. Accordingly, rehearing on
IEU-C)hio's assignments of error should be derued.

(48) FE,S asserts that the Co ° sion's Order is unlawful and
unreasonable because it compared the ESP to what would be
DP&L's first applicat.ion for an MRO. FES contends that
DP&L already fil.ed its first application for an MRO;
therefore, under the plain language of R.C. 492$.342(D),
DP&L"s ESP should be compared to an MRO with an.
immediate 100 percent transition to market pricing through
the CBP.

(49) The Co on finds that rehearing on FESs assigrtiment of
error on this issue should be denied. We are not persuaded
by FES that DP&L has already filed its f"irst application for
an O. The facts of this case do not dernonstrate that
DP&L has ffied its "first application'® under R.C. 4 .142.
The C ° sion made no d ° tions on the
completeness of the apphmtion, no evidenflary hearing was
held on the application, and the Co ° sion made no legal
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or factual f"in ' gs on the merits of the application. Instead,
DP&L volun y withdrew its MRO application before any
of these events could take place.

Further, R.C. 4 .142(D) protecft customers by requiring
that the poriaon of SSO load to be competitively bid staft at
10 percent for the first year and grad y increase
thereafter. We believe that it would violate the intent of the
General Assembly for the Co ° sion to find that a utility
that submitted an application for an MRO into a docket, and
then subsequently withdrew it before the Commission could
consider it, could deprive consumers of the statutory
protections found in R.C. 4928.142(D). Therefore, because
DP&L has not filed its first applacat%on under R.C. 4 .142,
an MRO for DP&L would be subject to the provisions of
R.C. 4928.142(D) and only 10 percent of the load would be
sourced through a competitive bid 'zn the first year rather
than 100 percent as FES assumes.

IX. 9 R IG1V OF ERROR

(50) IEU-Ohio and C)CC argue as one of their assignments of
error that the Co siori s Entry Nunc Pro Tunc was
unlawful because it substantively modified the
Co ° ion's Order. IELJ-0hio and GCC further contend
that the Co " sion's Entry Nunc Pro Tunc was unlawful
because it did not give parties an opportunity to file
appli.cations for rehearing before rno ° ing the
Co ' aon's C?rder_ C3CC asserts that Helle v. Fub. Litii.
Comm. and Interstate Motor Transit Co. v. Pub. I.ItiI. Comm.
estabbsh that the C ' sron"s Entry Nunc Pro Tunc was
unlawful because it amends a prior Order to indicate what
the Commission believes it should have done. Helk v. Pub.
Util. Comm., 118 OMo St. 434, 4161 N.E. 282 (1928);
Irekrstaite Motor°' Tran.sit Co. u. Pub. LIPtY. Comm. of Ohio, 119
Ohio St. 264,163 N.E. 713 (1928).

DP&L asserted in its reply comments that the Co ' sion
should deny the assignment of error presented by IEU-Otio
and C. DP&L contends that the Entry Nunc Pro Ttanc
was Ia entries nunc pro tanc are p ' zbA.g to
reflect what was a y decided. Further, DP&L asserts
that the Co xon may change or modify its orders as
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long as it justifies the dianges. DP&L avers that, even if the
Entry Nunc Pro Tunc is unlawful, the Co ° sion could
have achieved the same result on rehe ' g.

(51) The Co ° sion. finds that rehearing on the assl ents of
error alleged by IED-C)hio and C on 'isssue should be
denied. As a preliminary matter, the C ° ion notes that
the precedents cited by OCC are not comparable to this case.
In Helle v. Pub. Utar. C°.arrnrn., the Co " ron. issued an Entry
Nunc Pro Tunc in 1927, after holdyng an evidenfiary he ` g
to consider additional evidence, to amend a Co ° 3.on
Order that was issued in 1924. Helle v. Pub. Util. Comm,
Ohio St. 434, ,161 N.E. 2$2 (192$). Similarly, in Interstate
Motor Transit Co. a. Ptcb. UtiI. Comm., which is also cited by
t)CC, the Co ' ion took notice of other facts within its
records and knowledge, before issuing an Entry Nunc Pro
Tunc to revise its previous Order. 77c Irckerstate Motor
Transit Co. v. Pub. Util. Comm. of C?hzo,119 Ohio St 264, 163
N.E. 713 (1928).

In the pr t case, the Co sion immediately reco °
that a clergcal error bad been nlade and issued the Entry
Nunc Pro Tu.nc a mere two days after the Order was issued.
No additional evidence was considered and only two days
had elapsed before the Co °'on issued the Entry Nunc
Pro Tunc to co the clerical error.

However, upon further review of the evidence on reh " g
and as discussed in detad above, we find that the provisions
of the ESP as set forth in our Order and the Entry Nunc Pro
Tunc should be modified by the Co " siora. Accordingly,
we find that the end date of the ESP should be May 31, 2017,
and the length of the F.SP should be 41 mont.hs. However,
DP&I. should divest its generation assets by no later fltan
January 1, 2016. Further, the SSR will be in effect for three
years at an annual amount of $110 million, and ° end on
December 31, 2016. The teme of the SSR-E will be four
months and end on its own terms on April 30, 2017, if DP&L
files an application and the Commission authorizes DP&L to
collect an SSR E amount

F° y, as discussed above, we find that the CBP blending
schedule should be modified to be 10 tranches of a 41 month.
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product conunencing on January 1, 2014, 50 tranches of a
29 month product commencing on January 1, 2015, and
40 tranches of a 17 month product commencing on
January 1, 2016.

(52) DP&L asserts as its eighth assignment of error that the
Co ssion's order failed to state that the si ° cantly
excessive ean-dngs test (5 hold should apply only
during the term of DP&L's ESP.

(53) The Co ° sfon finds that re ° g on DP&L"s assignment
of error should be granted. The 12 perr-ent SEET threshold
that we established in the Order should be applicable only
during the term of this ESP. Order at 26.

(54) DP&L contends as its third assignment of error that the
Co " sion does not have jurisdiction or authority to order
DP&L`s shareholders to contribute to an econornac
development fund (EDF). DP&L asserts that contributions
to a.n. EDF should be voluntary and there zs no record
supp-ort for DP&L to contribute to an EDF.

The City of Dayton opposes DP&L"s third assignment of
error. The City of Dayton notes that R.C. 492$°143(E)(2)(z)
authorizes the Co ° sion to provide for, without
lin-titation, provisions under which an. EDU may implement
economic development, job reten.tion, and energy efficiency
programs. The City of Dayton also notes that R.C.
4 .243(B)(2)(i) does not require that these provisions
allocate program costs across dasses of customers of the
electr°ic utili.ty; therefore, they may be derived from
shareholders. Finalfy, the City of Dayton asserts that
significant record evidence was presented on economic
development and the need for economic development
funcling.

(55) First, the Co ' ion notes R.C. 4928.143(B)(2)(i) provides
that ESPs may anclude provisions related to econonic
develo ent. Further, DP&L's contrabutions to the EDF are
volun , as DP&L is not required to accept the ESP
authofized by the Commission. ff DP&L accepts the
authonzed° ESP, DP&L shaU contnbute to the EDF.
Additionally, the Order thoroughly addreswd the
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evidenhary° foundation for the EDF, as weeIl as the
continuing need for EDF fimds. Order at 42-43; Dayton Ex. I
at 3-6. Therefore, the Co ° ion finds that rehearing on
DP&L`s third assigmnent of error should be denied.

(56) OPAE/ g ont raise as their assignments of error, and
OCC argues as its final: assignment of error, that the

Co ion £' ed to consider the record evidence
regarding the state policy to protect at-risk populations.
OP / Edg on.t also asserts that the co sion did not
properly consider the issues raised by OPAE and Edgeinont
in their briefs.

(57) The Co ° sion finds that rehearing on OP /Edgernont's
assignments of error, and the assignment of error r° by
OCC, should be denied. Ini ' y, the Co " sion notes that
it considered the record evidence presented by OPAE,
Edgemont, and other interveni.ng parties that DP&I, should
be requu"ed to protect at risk populations, including the
testunony of OPAE witness David i2inebolt and OCC
witness James VY" ' ; however, the C ' szon found
that provi.dxng c ty and stability to electric rates in
DP&Us service territory benefits at risiC customers as well as
at1 other customers. Order at 21-22, 52; see also OP,AE Ex. 1
at 5-7; QCC Ex. 19 at 3-29_ OCC witness WiIliams testified
that any change in ESP rates that does not reduce the current
rates wili. have a negative financial impact on residential
customers, but Mr. Wdhams failed to ex ° e the negative
financial impacts on the electric u.tility, as well as customers,
if the rates were fi,nther reduced (OCC Ex. 19 at 6; Tr. at
1504-1506.) The Co ° ion determYned that the failure to
approve the SSR would decrease DP&L's capability to
provide safe, reliable, and certam" retail el c service. This
would have severe negative consequences on at risk
customers as well as all other customers.

In addation, the Co ion rejected changes proposed by
DP&L® to the maxiinum charge provision and the FLJEI.
rider, as wel£ as DP&L's proposed rate design for the SSR,
whach may have iiad a si °cant impact upon at-risk
populations. Further, the tes ' ny failed to consider that
the ESP, as approved by the Co ' ion, contained
provisions to promote competition and provisions for
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shareholder ftmding for economic development, which wi,ll
also benefit at rlsk customers. Order at 42. Acc " gly, we
find that the ony provided by OP /Edgeniomt and

Gwas fuRy considered and that the ESP, as approved by
the Go ' ion, fuffMs the policy lra. R.C. 4928.02(L).

It is, therefore,

a34-

ORD D, That the applications for rehe ° g filed by C, FES, Kroger, and
DP&L be granted, in part, and denied, in part, as set forth above. It is, further,

ORDERED, That the applacations for rehearing filed by OPAE/Edgernont,
IEU-OIu®, OHA, and OEG be denfed, as set forth above. It is, further,

ORDERED, That a copy of this Second Entry on Rehearing be served upon all
parties of record.

Steven D. Lesser

M. Beth Trombold

GAP/B /sc

Entered in th
19

A^A7-09F PK
Barcy E.1VIcNea1
Secretary

-----
Asim Z. Haque
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BEFORE

THE PL1EiLIC F.S COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-426-ELr-SSO
Bstablish a Standard Service Offer in the )
Porm of an Electric Security PlarL )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case IV'a.12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case 12-428-EL-AAM
Approval of Certain Accounting )

Authority. )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case 12-429-EL-WVR

of Certain Comrnission Rules. )

In the Matter of the Application of The )

D.ayton Power and Light Company to ) Case No.12-C7Z EL-RDR.

Establish Tariff Riders. )

FOURTHE Y ON REHEARING

The Conunission finds:

(1) The Dayton Power and Light C+rampany (DP&L) is a public
utility as defined in R.C. 4905.02, and,, as such, is subject to
the jurisdiction of this Co ° sion.

(2) On September 4, 2013, the Co ° ion issued its Opinion
and Order (Order), approving I7P&L"s proposed electric
security plan (ESP), with certain modifications. On
Septent 6, 2014, the Commission issued an Entry Nunc
Pro Tunc mo ° g the Order.
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(3) Pursuant to R.C. 4903.10, any party who has entered an
appearame in a Coznxnission proceeding may apply for
reh ' gwith respect to any matters dete ed by the
Co `ssion, within 30 days of the entry of the order upon
the Co iora s journal.

(4) On October 4, 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE/Edgemont),
the Ohio Consumers' Counsel (OCC), Industrial Energy
LTsers-Ohio (IEU-Ohio), FirstEnergy Solutions Corp. (FES),
the Ohio Hospital Association (OHA), Ohio Energy Group
(OEG), the Kroger Co. (Kroger), and DF&I, filed applications
for rehearing. On October 31, 2013, memoranda contra the
appiacatlons for rehearing were filed by FE S, C, DP&L,
OEG, the R,etail. Energy Supply Association (RESA), Kroger,
IEU-Ohio, and the City of Dayton.

(5) On October 23, 2013, the Co " sion issued an Entry on
Rehearing granting reheaz°ing for furdier consideration of the
matters specified in the appli.cations for rehearing. The
Co ssion also denied two assx ents of error filed by
DP&L and FES, and ordered DP&L to conduct the initial
auction for standard service offer load under the ESP.

(6) On March 19, 2014, the Commission issued a Second Entry
on Reh.earing grantgxag, iit part, and denying, in part, the
applications for rehearing filed by OCC, FES, Kroger, and
DP&L. A.dditionally, the C'o sion's Second Entry on
Rehearing denied the applications for rehearing filed by
OPAE/ Edgemont, lEU-Ohio, OHA, and OEG.

(7) On April 17, 2014, IE[J-CJhio and OEG filed second
applications for reh g, annd, on Apri118, 2014, DP&L and
OCC filed their second applications for rehearing.

(8) The Co ° sion. has now reviewed and considered all of
the assi ents of error raised in the second apphcations for
rehe ° g. Any arguments on rehearing not specifically
discussed herein have been thoroughly and adequately
considered by the Co ° sion and are hereby denied. The
Commission wall address the merits of the assi ents of
error as set forth below.

,.2_
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(9) In its first assi.gmnent of error, DP&L asserts that the
Commission's Second Entry on Rehearing was unreasonable
or unlawful because it accelerated the competitive bid
process (CBP) auction schedule, which will cause substan'
fixan ' harm to DP&L. DP&L asserts that it will lose
substandal revenue if the CBP aucdtsn schedule is
accelerated and its financial integrity wifl be jeopardized.
Ad.diti,ona11y, DP&L avers ffiat the C "ssior^ based its
decision to accelerate the CBP auction schedule based upon
the niistacen belief that DP&L could transfer its generation
assets sooner tl-tan September 1, 2016. However, DP&L
contends that, since it cannot transfer its generation assets to
an aftWate sooner September 1, 2016, the Comn-dssYon
should grant rehearing and reinstitute the previous CBP
auction ^edule. DP&I., asserts that it demonstrated at
^eazing that its financial sntegrity would be jeopardized ff
the accelerated CBP auction schedule is irnjalemented.
DP&L Ex. 16A at 6, ^LJ--6, DP&L Ex. 14A at 5-9, 28-29,
Tr. Vol. IiI at 637-638, 640-641; Tr. Vol. IV at 1096, Tr. Vol. TV
at 1298.

^C argues in its memorandum contra the application for
rehearing that the Commissloz,.'s decision to accelerate the
CBP auction schedule was both lawful and reasonable. OCC
asserts that the Commission should not further delay
.flowing tlrough the benefits of the competitive market to
1?.^&IUs customers.

(10) The Conmnissicsn finds that rehearing on DP&i:s first
asslgment of error should be denied. We have held that a
more rapid iinplementatl.on of market rates is consistent
with the policies of this state enumerated in R.C. 4928.02(A)
and (B). Order at 50. Accordingly, in the Second aitry on
Rehearing, we stated that our intent was to zxxa.pl^ent fixll.

keE krased rates as soon as practicable and we noted that
customers would benefit from a more rapid move to hA
nuu1cetW^aseci rates. Second Entry on Rehearing at 18, 19.
1'3P&I, has not persuaded the Commission that the CBP
auction schedule establshed m the Second Ea.tly on
Rehearing is not practicable or that the CBP auction schedule
jeopardizes DP&L's financial integrity. In adrlitioxt, the
Commission has est,abhshed the SSR-E mechanisni, which

-3-
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provides DP&L with an oppo °ty to z°^^er a financial
mtegnty charge of up to .8 zxiRion in 2017 if DP&L
demonstrates, at that bme$ that its ` cial mtegnty has
been jeopardized and if DP&L has satisfied the other
conditions established by the Co Ion. Order at 27-28°

(11) DP&L argues, in its second assignment of error, that the

^^mmissxoe^ Second Iiretrq on Rehearing was urIawfuI or
unreasonable because it resulted f:rom a ° ommu-rdcatzon
regarding L)P&L's ability to divest its generation assets.
DP&L asserts that at the time of hearing, it was Dp&I:s
strategic plan to transfer its generation assets to an affiliate.
DP&L avers that witnesses H " gtm j^ zi,, and Rice
each testified at hearing that there were structural and
financial obsta^,les that prevented IJP&I. from transfen-ing;
its generation assets to an affiliate prior to the end of the ESP
terzn. DP&L Ex. 16A at 2P4, Tr. `V'oI. I at 260-262, Tr. Vol. .III
at 800-805; Tr. Vol. V at 1148-1150; Tr. Vol. ?a at 2897;
Tr. Vol. XII at 29'11 ° However, DP&L notes that since the
hearing, circumstances have changed which have forced
DP&L to explore different b^sirwss courses than that which
it had planned at the time of h.earing. One of those different
business courses was for DP&T, to explore the potential mle
of its generation assets to a third party, which could occur as
early as 2014. DP&L contends that it rright be capable of
seIing its generation assets to a third party zzg. 2014, but it
cannot transfer them to an affiHate before 2017. Further,
DP&L argues that it is still t^^ear whether amle to a tb,ird
party can be accomplished in 20144 but if a sale does not
occur, then the generation assets cannot be transferred to an
affiliate before 2017 without additional financial resources.

DP&L argues that there are three n-iam pomts regardmg the
potenfiial transfer of its generation assets to an affiliate. First,
DP&L does not know whether a third party will be willing
to purchase the assets. Second, the reason that DP&L, might
be able to trawfer the assets as part of a third party sale as
early as 2014, but ^^rinot transfer to an affiliate so early, is
because a third party nught be willing to purchase the assets
at a price that would enable DP&L to off-set costs of releasing
generation assets from the Company's mortgage and enable
the Company to restructure its c1ebt. Third, the statements

-4-
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made by DP&I's witnesses at hearing weTe true then as they
are now; DP&L canncst transfer its generation assets to an
affitrak before 2017.

IEU-Ohio argues in its meinorand^ contra the application
for ^earmg that the Co ° sion"s d.ecision to order DP&L
to divest its generation assets was not uril.awful and that a
^ommunicataon is insufficient grounds for granting
reheanng° Further, IIE[.T^^^ asserts that even if the
Comrnissiai.°s decision resulted from a n-aiscomrrE^cation,
DP&L has not demonstrated that the mis^ommurdcation led
to an unreasonable result. Sixniiarly, ^C argues that the
Comrnissi^^^s decision was both. lawful and reasonable, and
that divestznent of DP&L's generation assets is long overdtxe.

(12) The Co ° sion finds that rehearing on DP&I^^^ second
assignment of error should be granted. The ^onumssioxt
notes that market conditions are inherently unpredictable
and subject to significant fluctuations over time. We intend
to provide DP&L, with the flexibility to transfer its
generation assets to an affiliate or to a third-party while
retiining our oversight over the divestiture as provided by
R.C 4928.17(E)° At the hearing in this case, DI^^L witnesses
testified that there are tems and conditions m certain bonds
that significantly ^^^e upon its ^biH#y to transfer its
generation assets to an affiliate before September 1, 2016,
and, due to adverse market conditions, DP&L wi1 not have
sufficient cash flow to refinance the bonds before 2017.
DP&L Ex. 16A at 24; Tr. Vol. i at 260-262. Tr. Vol. III at 800-
805; Tr. Vol. V at 1148-1150; Tr. Vol. XI at 2897. Therefore, a
modified deadline of January 1, 2017, for the asset
divestiture should alleviate any existing obstad^s regarding
the terms and conciat^om in DP&U^ bonds and its ability to
r ' ^^ such bonds. Further, a deadline of January 1, 2017,
should allow DP&L to obtain terins and conditions to divest
its generation assets while ensuring that the assets are
divested during the period of this eI^c security plan. The
Con i^^ wiU review the specific terms and
conditions of any proposed generation asset divestiture in
17P&I,°^ generation asset divestiture proceeding. In re The
Dayton Power and Light Go°p Case No. 13-2420-EL-UNC.
Accordingly, the Commission wiU modify our decision in
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the Second Entry on Rehearing and direct DP&L to divest its
generation assets no later than January 1, 2017.

(13) IEU-Ohi.o assertr, in its fzxst assignment of error that the
Commission faged to identify the findings of fact for its
decision that there are qualitative, nonquantifiable benefits
of the ESP that make it more favorable in the aggregate than
the expected results that would otherwYse apply under
R.C. 4928.142.

DP&L argues in its memorandum contra the application for
reh ' g that the Co ° sfon should reject IEU-Ohio's
argument because the Commission denied rehearing on this
assignment of error in its Second Entry on Rehearing and the
Co ion has already identified the non-quantifiable
benefits of the ESP. Additiorially, DP&L asserts that the
Co ion cannot quantlfy a non-q " ble benefit.
DP&L also notes that R.C. 4928.343(C)(1) requires that the
Commission consider whether the ESP is more favorable in
the aggregate, which means the Comn-dssion must consider
more than just price in dete ° g whether an ESP should
be modified.

(14) The Commission finds that rehearing on IEU-Ohio's first
assignment of error should be denied as procedtrall.y
ianproper. In its appl.ication for rehearing filed on October 4,
2013, IEU-Ohio sought rehearing on the Coanxnission's
de '#ion. that the qualitative benefits of the ESP
outweighed the quantitative analysis. The Conimission
thoroughly addressed IEU-Ohio's arguments and denied
rehearing on this assignment of error in the Second Entry on
Rehearing. Second Entry on Rehearing at 28-29. In its
April 17, 2014, application for rehearing, IEU"-(7hio simply
recasts, with slight alterations, its arguments raised in its
prior application for rehearing. R.C. 4903.10 does not alfow
pa.rties to have "two bites at the apple" or to file rehearing
upon rehearing of the same issue. In re Ohio Power Company
and Ormet Prxrraar"y Aluminum Corporation, Case Nos. 96w999®
EL-AEC et at., Second Entry on. Rehearing (Sept. 13, 2006) at
3-4. IEU-Mo simply seeks rehearing of the same issue
which was raised in its prior application for rehearing and
denied by the Co ' si.on.

_6-
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The Co ion notes, however, that even if the arguments
ra` by IEU-C)hio and were not proceduraUy iinproper,
IEU-C)hio has not demonstrated that the Commission" has
violated R.C. 4903.09. The Supreme Court of Ohio has held
that t:taxee things must be shown by a party to establish a
violation of R.C. 4903.09: first, that the Comxzvs.sion ini.trally
failed to explain a niafierial matter; second, that the party
brought that failure to the Co ssion°s attention through
an application for rehearing; and third, that the Co sion
sti11 failed to explain itself. 1n re Columbus S. Pcruaer° Co., 128
Ohio St.3d 512, 2011-C7hxo-1788, 947 N.E.2d 655, ¶71. The
Co °ssion fully explained that the qualitative bene#its of
the ESP outweighed the quantitative analysis in our Order
issued on September 4, 2013. Order at 50-52. The
Ca ° ion further explained our dete ` tion in the
Second Entry on Rehearing. Second Entry on Rehearing at
28-29. IEU-Ohio has not met exther the first prong or the
third prong of the Court's test for a violation of R.C. 4 .09.

(15) OEG, IEU-Ohio, and OCC each argue that it is unreasonable
for DP&L to collect the SSR after divestiture occurs. OEG
argues as its sole assignment of error that DP&L does not
need to continue collecting SSR revenues from customers in
order to remain financially viable after its generation
business is transferred to another entity because DP&L wi]1
become solely a tr s%on and distribution utility that is
already receiving sufficient revenue. Furtfier, OEG contends
that the CO sion contemplated in the Order that SSR
and SSR-E revenues were only to ensure that DP&L could
provide adequate, reliable, and safe retail electric service
until it divests its generation assets. Order at 51. OEG
argues that the Co ' ion was correct to find that the SSR
should only apply untfl DP&L's generation assets are
divested. Since the Co ' sion has recognized that DP&L
may be capable of divesting its generation assets sooner, and
since the Coznn.ission subsequently ordered DP&L to divest
the assets sooner, OEG asserts that the Co ° on should
not perxriit DP&L to collect SSR revenues beyond when it
divests its generation assets.

5in-i.ttariy, IEU-Ohio claims, in its third assignment of error,
that the Second Entry on Rehearing was unreasonable

-7
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because it fails to te te the authorization of the SSR no
later than January 1, 2016, the deadline the Co i^n
imposed by which I3P&I"s generation assets must be
transferred. Moreover, in its t'c^^^ assignment of effor,
IEU-Ohio a1^ges that that the Second Entry on Rehearing
was unreasonable because it fails to terminate the
authorization of the SSR-E due to the Co ' ioWs order
that DP&L transfer generation assets by January 1, 2016.
IELT-Otaio and. OEG argue that the alleged threat to D^&I:s
financial integrity resulted from the reduced revenue DPdcL
was realizing from its competitive generation resources.
According to iEiJ-Ohio and OEG, after DP&L divests its
competitive generation ^esouz°cm the threat to DP&L's
financial integrity wiU be removed and the SSR and SSR-E
will no longer be needed.

€^C asserts that the ^^ ^^on^s Second. Entry on
Rehearing violates R.C. 4903.09 because the Commission
failed to ^^esmt findings of fact axad the reasons prompting
its decision to pen-nit to charge customers the SSR and
SSR-E after the Company divests its generation assets. OCC
contends that the Coxrmussioes decision to require DP&L to
divest its generation assets by January 1, 2016, removed any
justification for charging the SSF, or SSR-E, after divestiture.
Therefore, ^C argues that ^e Cormussic^n en-ed. in not
ending the SSR and SSR--B with divestiture, and fai]ed to set
forth the Coxxm.issio°a's reasons for not ending or
terminating the ^R and SSR-E.

DP&I., argues in its rxiema contra the applications for
reheahng that the Co ° ss^n should restore the original
generation asset divestiture date to May 31, 2017. However,
DP&L asserts that if the Commission does not restore the
origiiW generation asset divestiture date, then the
^onuni.ssion should deny rehearing and not accelerate
t tion or eUmination of the SSR or SSR-E. DP&L
contends that mtbout the SSR or SSRdE, it would ^
unreasonably low retums on equity (ROE). Even if it divests
its generation assets, DP&L contends that divestiture will
not eI` te the threats to DP&Vs f` `al mtegrity,
Specifically, DP&L argues that it will need the SSR and
SSR-E to pay remaining debt that may exist from the transfer

-8-
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or sale of the generation assets. DP&L also argues that
contirtw°eg the SSR and SSR-E after the deas,iline for DP&L to,
transfer its generation assets is consistent with Co siran
precedent.

(16) The Con ion finds ffiat rehearing on'th.e assigrunents of
ezTor raised by OEG, IEU-OM^, and C3CC should be d 'ereied.
In light of our decision above to modify our ruIing in the
Second Entry on It^eanxtg and to establish Jaztuarv 1, 2417,
as the deadline for DP&L to divest its generation assets, the
assYgruments of error raised by .I^U-Ohxo9 OEG, and OCC are
moot.

However, the Co " si®n alw notes that arguments raised
by OEG, IELT-OIio and OCC rest on the false premise ffiat
the SSR and SSR-E are generation-related charges intended
to maintain the financial integrity of DP^^^^ generation
business. As the Comn-dssion has previously noted, the SSR
and SSR-E are financial integrity charges intended to
maintain the financial integrity of the entire company, not
just the generation business. Order at 21-22, Second Entry
on Rehearing at 3. Therefore, when DI'&I., does, in fact,
divest the generation assets, it does not necessarily foliow
that the SSR or the SSR-E must end. fmt^ad, the structure of
the SSR-E, and the conditions reWdiZa.g its possible
uxiplementatiox, wzll ensure that, if the generation assets
have been divested, DP&L must demonstrate ^continuix^^
need for a stability rider. If DP&L cannot demonstrate a
need for the stability rider, the SSR-E wiI not be
implemented. The Commission further notes that our
t^eatment of the SSR and the SSR-E is consistent with the
tr^tme-nt of stability riders approved for other electric
util.itff.es. Both AEP Ohio and Duke were permitted to
continue to recover stability riders authorized under
R.C.4928.143(B)(.2)(d) after divestiture of their generation
assets. In re Columbus Southem .^ouvr Co. and Ohio Pmmr Co.,
Case No. 11-346-EL-SSOy et aI., 'Era.#ry on Reb.eaxi,rt^
(January 30, 2013) at 26-27; In re Duke £rer,gy Ohio, Inc.,
Case No. 113549-EL-SS3p et al., Opinion and. Order
(Ncrvember 22,2011) at 13,21.

(17) I^U-OMa^ claims in its second assi ent of effora and OCC
cLahm in its third assi.grunera.t of error that the Order and the

og.o
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Second Entry on Re1^^^ are unlawful because they
authonze transition revenue or equivalent revenue an
violation of MC 4928°38. ^U-O1ti^ asserts that DP&L has
crs d that the SSR and SSR-E are mechanisms that will
provide Dp&L transition revenue, or its equivalent, because
in I^^&I:s Supplemental Application in Case No. 13-2420-
EL-UNC, DP&L indicated that the SSR wiU be needed by the
distribution and transmission utility to pay any reniaining
debt that may not transfer with the generation assets. In re
77w Di"n Power and Light Co., Case No. 13-2420-EL-UNC,
Supplemental Application (February 25,2014) at 2.

Similarly, ^C argues that the Co ° ion is precluded
from authorizing DP&1;, to coRect additional transition
revenues or any equivalent revenues pursuant to
R.C. 4928.38. ^^ concedes that the Coaun.issi®n has
already addressed that the SSR and SSR-E are not transition
charges or their equivalent but OCC contends that the
Commission presented a new rationale in its Second Entry
on Rebearing, ^^ avers that in the Second Entry oxa.
Rehearing the ^omimssion found that the SSR and SSR-E
were not cost-based charges. However, OCC contends that
the SSR and SSR-E are cost-based charges that produce
revenues that allow DP&L to maintain its financial integrity
by enabling it to pay calculated costs, as weil as its cost of
capital.

DP&L argues in its memorandum contra the applications for
rehearing that the Comrna..^sic^n has already derdet reb.eanng
on tbs assignment of error. DP&L asserts that the SSR
and SSR-E are nsrt cost-based charges and that
R.C. 4928°143(B)(2)(d.) is the later-enacted statute.

(18) The Co ° sflon notes that we fully explained in the Order
that the SSR is not a transition charge and that authorizing
the SSR 1°s not the eq32^^^^^ of authorizing transIbon
revenue. Order at 19-22° IEU-Ohio and ^C sought
rehearing of tlds dete ° ti®n in their applications for
rehearing fil.ed on October 4, 2013. The Ccsnunission denied
reb & once again finding that the SSR does not meet the
statutory definition of a trwisition charge contained in
R.C. 4928.39. Second Entry on Itehearirig at 5-6. IEI3-ohio
and ^C now seek rebearmg on the same issue for wtucb.

-10-
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the Commission has already denied rehearing. As we noted
above, R.C. 4903.10 does not allow parties to file rehearing
upon rehearing of the same issue. In re Ohio Power Co. and
Ormet Prirrt Aluminum Corp., Case Nos. 96- -EL-AEC
et al., Second Entry on Rehearira,g (Sept. 13, 2006) at 3.4.
Therefore, the Co `°on finds that rehearing on the
adsssi ents of error raised by IEU-Ohio and OCC should be
derded as proceduraIly improper.

(19) IEU-Ohio, in its fifth assignment of error, and OCC, in its
second ass2 e.nt of error, assert that the Co Iran s
Second Entry on Rehearing is unreasonable because it failed
to reduce the amount of the SSR-E, even though the texin of
the SSR-E was reduced. fEU-Ohio and CCC argue that the
five month SSR-E cap was derived from the monthly SSR
amount, which was appro ' tely $9.167 m.OXZon. Since the
Co slon decreased the term of the SSR-E from five
months to four montbs, they argue the Cornrmxssa.on should
decrease the SSR E cap from $45.8 million to $36.66 nlillion.

(20) The Co " sion finds that rehearing on the assignment of
error raised by IEtJ-Ohio and (JCC should be denied.
Because the SSR-E is a financial integrity charge rather than
a generation-related charge, the Cornmission established the
date for the SSR-E to end prior to the end of the ESP solely in
order to ensure that DP&L would not continue to collect the
SSR-E in the event a new SSO was not established at the end
of the ESP tertn. The Commission did not intend on
red.uCing the cap on the SSR-E. The amount of the SSR-E is
not contingent upon the period of collection, as IEU-Qhio
and CaCC m.istakenty lnfer. The amount of the SSR-E is
based upon the term of the ESP. The ESP will be in effect for
41 months, the final five months of which were used to
det e the prorated amount for the cap on the SSR-E.

Further, the Co ° sion notes that the $45.8 million merely
represents a cap on the SSR E. DP&L will need to
demonstrate the financial need for SSR-E to be authoHzed by
the Co ° aon so that the Company may be able to
continue to provide stable and reliable retail electric service.
DP&L must also satisfy the additional conditions for the
SSR-E established by the Co " sion. Moreover, we note
that, if DP&L files an applicataon to recover an SSR-E

_l l..
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aniount, 1EU-Oluo, OCC and other i^^^ors wAl have a
fuU and fair opportunity to present their ^gtnnents on the
proper amount to be authorized at that time. Accordingly,
reheaxing on I^U-Ohids asszgrunera.t of error is dera.ied.

It is, dierefom,

12

ORi3 D, That the applications for rehearing filed by OCC, IECI-Ohao, and
OEG, be denied, as set forth above. It is, fcix°ther®

ORD Da That the application for rehearing filed by DP&L, be granted in part
and denied in pait as set forth above. It is, fxu-ther,

ORDERED, That a copy of this Fourth Entry on Rehearing be served upon all
parties of record.

THE PUBLIC LMC.f°I'^ CO SSION OF OIiIC3

z /0,1^ -̂
T'homas W. J

Steven D. Lesser

M. Beth Tz°ombold.

Lynn

--------- ----
Asim Z. I laque

GAPf BA^^sc

Entered in the ]ournal

JUN 0 4 2014

Barcy F. McNeal
Secretary
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BEFORE

`I fE PUBLIC UTHMES CO ION OF C)FHO

In the Matter of the Application of The )
Dayton Power and Light Company to ^ Case No.12-426-EL-SSO
Estabbsh a Standard Service Offer in the ^
Form of an Plectric Secuxity Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-427-EI.-AT.A.
Approval of Revised. Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-428-EI^AAM
Approval of Certain Accounting Authority. ^

in the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-429--PL-VVVR
Waiver of Certain Comnnission Rnl,es. ^

In the Matter of the AppIicata.on of The )
Dayton Power and Light Company to ) Case Ir1o.12m672 ELRDR
Pstablish'i`a.xiff Riders. }

ENTRY ON REHEARING

The Comrnission finds:

(1) The Dayton Power and Light Company (DP&L) rs a public
utihty as defined in R.C. 4905.02, and, as such, is subject to the
jurisdiction of this Comzrtission.

(2) On September 4, 2013, the Commission issued its Opinion and
Order (Order), approving DP&L°s proposed electric security
plan (ESP), with certain modifications. On September 6, 2014,
the Commission issued an Entry Nunc Pro Tunc moditring
the Order.

(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Co ° sion proceeding may apply for
rehearing with respect to any matters determined by the
Comgmzssion, withan 30 days of the entry of the order upon the
Commission's journaZ.
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(4) On October 4, 2013, Oluo Partners for Affordable Energy and
Edgemont Neighborhood Coalition (C9PAE/ ^^^^ont)6 the
Obio Consumers' Counsel (OCC), Industrial Energy i^^rs-
Obzo (IEI T-Obio),, FiLrst.Energy Solutions Corp. (FES), the Ohio
Hospital ^ssocaation (OHA), Ohio Energy Group (OEG), the
Kroger Co. (Kroger), and DP&L filed applications for
rehearing. On October 31, 2013^ memoranda contra the
apfahcabors for reheanng were £ded by FES, OCCy DP&L,
OEG, the Retail Energy Supply Association (RESA), Kroger,
IEU-Ohio, and the City of Dayton.

(5) On October 23, 2013, the Commission issued an Entry on
Rehearing granting rehearing for further consideration of the
matters sp^ed in the applications for rehearing. The
Commission also denied, two assi enis of error filed by
DP&L and FES, atd, ordered laPdzL to conduct the a.ziitW
auction for standard service offer load under the ESP.

(6) On March 19, 2014, the ^onunission issued a Second Entry on
R^earmg gra.ttirg.& m part and den^& m part, the
applications for rehearing filed by {CC, FBS, Kroger, and
D^&L. Additionally, the Coz^sion.'^ Second Eriy on
Rehearing derded the appi^catioxas for rehearing filed by
OPAE/ Edgemont, f^U-Ohio, OHA, and. OEG.

(7) On April 17, 2014, IEU--01-ao and OEG filed second
applications for reb^^& and, on April 18, 2014, DP&L and
OCC filed their second applicatiorts for reheamg° on
April 28, 2014, f^U-Ohio, DP&L, OCC, and 17P&I, filed
memoranda contra the second applications for rehearing.

(8) Thereafter, on May 7, 2014, the C+.6nudaAssion issued a Third
Entry on Rehearing granting rehearing for further

consideration of the matters specified in the applications for
-reh^arin& and, on June 4, 2014, the Commission issued its
Fourth Entry on Rehearing. Izi its Fourth Entry on Rehearing,
the C® ° ^on denied the applications for rehearing filed by
OCCs ffiU-O%8do, and OEG, and granted, m part6 and dW.med,
in part the application for rehearing filed by i3^&L.

(9) On JWy 1, 2014, CCC fii.ed a third application for rehearing.
Subsequently, on July 11, 2014, DP&L filed a memorandum
contra the th&d application for rehearing filed by OCC.

y2..
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(10) °Ihe Conunission has now reviewed and considered the
assi ents of error raised in CCCs third application for
rehea-ring, Any arguments on rehearing not spe^ , y
dLscusseci f^^rem have been thoroughly and adequately
considered by the Commission and are hereby denied. The
Comnussi^n will address the me-nts of the CCCs tfaird
appi.ication for rehea°in^ below.

(11) In its first and cs^y assignment of error, ^C argues that the
Co ioz^ unreasonably and unlawfaiy erred in granting
rehearing in T3^&I:s secrand application for rehearing because
T3F&i.,'s second application for rehearing was defective. t^C
argues that the Supreme Court has ruled that settmg forth
specific grounds for rehearing is a jurisdictional prerequisite
for review and that an issue is waived by not setting it forth in
its application for rehearing. Ohio ^^^^men" ^unse1 v. Pub.
UiiI. Comm., 114 Ohio St.3d 340, 349, 2007-Okaio-4276. ^C
daims that the Commission foilc^wed this precedent in two
recent cases involving water tititities. In re Aqua Ohio, Inc.,
Case No. 08-1125-WW-UNC, Entry on Rehearing (October 14,
2009^ (Aqua Ohio) at 5; In m Ohio American Water Go., Case No.
09-391sYVS-AIF, Entry on Rehearing (June 23® 2010) (Ohio
^^^an Water) at 2_ ^^ alleges that f3P&1:s second
appix.cation for rehearmg ciel not mcIude the words
"BZral,awfz1" and B'^^^^onabIe,e" aa.d that an application for
reileaxng that does ncrt allege tlat a Conumss1c3z9 Order is
urdawfut or unreasonable does ncrt comply witfs. R.C. 4903°10
or Ohio AdxrLCod.e 4901-1-35. Further, OCC alleges that
DP&1,'s memorandum in support of its application for
rehearing cannot cure the applicatiads fa.iluxe to comply with
R.C. 4903.10 and C)fff.io Adrn,Co3e 4901-1-35.

DP&I. asserts in its m^or^dum contra that its application
for rehearing ^omfsiged with the specificity requirement of
R.C. 4903.10 and Of6o Adm.Code 4901-1-35 by identify^g the
specific matters on wfiich it sought rehearing. DP&L argues
that the cases cited by OCC are ciLstinguis1ab1e from the
present case or do not support OCCs position. Acid.i.tioxaRyP
17P&i., argues that, pursuant to R.C. 4903.10(fl), the
Commission had the authority to modify or abrogate its
Second Entry on Rehearing ft it was of the opinion that the
Second Entry an Rehearing was in any respect unjust or
unwarranted. Fiza3Iy, DP&L points out that ^^ already

-3-
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raised this assignment of error in its memorandum contra to
DP&Us application for ^ehe^& and that by granting
Df'&I,'s application for rehearing the Co on has already
^em^ OCCs arguments. Accordmglyp L3P&T, requests that
the Conumission deny reh ° g on DP&L,ds present
application for re.tearizxg.

(12) The Co ° sion finds that rehearing on the assignment of
error raised by ClCC should be denied. R.C. 4903.10 requires
tlat an apphcataoza for reheanxtg e'sh.all. be m writing and shaU
set forth specificaliy the ground or grounds on which the
applicant considers the order to be unreasonable or
unlawful." Dfa'&L,'^ second application for rehearing stated it
was seeking x^^earing on two specifically enumerated
grounds. The grounds upon which DP&L sought rehearing
and the relief ^^uested were clearly set forth with specifi.dty
and detail. The C®nunission notes that DP&L, did not use the
exact words "unreasonable" or °'ttxdawful86 in its application
for rehearing. However, we find that, when the application
for rehearing has specificaUy set forth, in detail, the grounds
upon which rehearing is sought and the ^^hef requested, the
absence of the words "unreasonable" or "^awfa.l" alone
does not violate either R.C. 4903.10 or 01-do Acln..Cocle 4901-
1-35. Therefore, we find that DP&I., complied with the plain
language of R.C. 4903.10 and Ohio Ac3.zfft.Code 4901-1-35.

Additionally, we note that this case is distinguishable from
the cases dted by OCC in its third application for rehearing.
In ^^ Amencan Water, the application for rehearing filed by
Ohio American Water did not enumerate or provide detail,ed.
grounds on which Ob.io American sought rehearmg. Ohw
Anwrican Water at 2. Likewise, in Aqua Ohio, Aqua 01°do filed
an application for x^ehearmg without ^pecifymg or detaisng
the grounds on wb.i.ch it was rec^^esfixtg rehearing in the
achu-d application for rehearing; instead, the grounds for
rehearing were mc1u^ed m the memorandum ix^ support of
the application for rehearing, which the Co sion found
was insufficient to substantially comply with the R.C. 4903.10
and Ohio Adm.Code 490142-35. Aqua Ohio at 5. However, in
the present case, DP&L stated the specific, detailed grounds
for rebearmg m its second application for r^heanng as well as
the accompanying meinr^^andum i.x^ support. Accordingly,

^
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we find that DP&L satLsfied the requirements under XC.
4903.10 and Ohio AduLCode 4941m1 -35.

It is, therefore,

-5-

ORDERED, That the application for rehearing filed by ^C be derueci, as set forth
above. It is, further,

ORDERED, That a copy of this Fifth Entry on Rehearing be served upon aH parties
of record.

THE PUBLIC LMLME5 ^OMMMION OF OHIO

A

OF-
Thomas . J'qii^^dA^

....r"

.m®

^ven D. L^^er Lynn S y

.k^g-W-E - -
--------- - --\ -M. Beth Tr(xmboICI.

BAM/GAP/sc

Entered in the jczumal

JUL 2 3 2M4

^arcy F. McNeal.
Secretary

Asixn Z. Haque
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1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States Is Intended;

(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972
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1.49 Deteirminin legislative intent.

If a statute is ambiguous, the court, in determining the intention of the legislature, may consider
among other matters:

(A) The object sought to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, inciuding laws upon the same or similar subjects;

(E) The consequences of a particular construction;

(F) The administrative construction of the statute.

Effective Date: 01-03-1972
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4901.08 Qu®rum.

A majority of the public utilities commissioners constitutes a quorum for the transaction of any
business, for the performance of any duty, or for the exercise of any power of the public utilities
commission. No vacancy In the commission shall Impair the right of the remaining commissioners to
exercise all powers of the commission. The act of a majority of the commission, when in session as a
board, is the act of the commission. Any investigation, inquiry, or hearing which the commission has
power to undertake or to hold may be undertaken or held by or before any commissioner designated
for such purpose by the commission, and every finding, order, or decision made by a commissioner so
designated, pursuant to such investigation, inquiry, or hearing, and approved and confirmed by the
commission and ordered filed In Its office, is the finding, order, or decision of the commission.

Effective Date: 10-01-1953
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AAt903.09 Written opinions filed by commission in all contested
cases.

In all contested cases heard by the public utilities commission, a complete record of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and the

commission shall fiie, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953
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4903.10 Applicatian for rehearing.

After any order has been made by the public utilities commission, any party who has entered an
appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any
matters determined in the proceeding. Such application shall be filed within thirty days after the entry
of the order upon the journai of the commission. Notwithstanding the preceding paragraph, in any
uncontested proceeding or, by leave of the commission first had in any other proceeding, any affected
person, firm, or corporation may make an application for a rehearing within thirty days after the entry
of any final order upon the joumal of the commission. Leave to file an application for rehearing shall
not be granted to any person, firm, or corporation who did not enter an appearance In the proceeding
unless the commission first finds:

(A) The appiicant's failure to enter an appearance prior to the entry upon the journal of the
commission of the order complained of was due to just cause; and,

(B) The interests of the applicant were not adequately considered in the proceeding. Every applicant
for rehearing or for leave to file an application for rehearing shall give due notice of the filing of such
application to all parties who have entered an appearance In the proceeding in the manner and form
prescribed by the commission. Such application shall be in writing and shall set forth specifically the
ground or grounds on which the applicant considers the order to be unreasonable or unlawful. No party
shall in any court urge or rely on any ground for reversal, vacation, or modification not so set forth in
the appiication. Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise ordered by
the commission, shall be postponed or stayed pending disposition of the matter by the commission or
by operation of law. In all other cases the making of such an application shall not excuse any person
from complying with the order, or operate to stay or postpone the enforcement thereof, without a
special order of the commission. Where such application for rehearing has been filed, the comm€ssion
may grant and hold such rehearing on the matter specified in such application, if in its judgment
sufficient reason therefor Is made to appear. Notice of such rehearing shall be given by regular mail to
all parties who have entered an appearance In the proceeding. If the commission does not grant or
deny such application for rehearing within thirty days from the date of filing thereof, it is denied by
operation of law. If the commission grants such rehearing, It shall specify in the notice of such granting
the purpose for which it is granted. The commission shall also specify the scope of the additional

evidence, If any, that will be taken, but it shall not upon such rehearing take any evidence that, with
reasonable diligence, could have been offered upon the original hearing. If, after such rehearing, the
commission Is of the opinion that the original order or any part thereof Is In any respect unjust or
unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise
such order shall be affirmed. An order made after such rehearing, abrogating or modifying the original
order, shall have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by the affected
party of the filing of the application for rehearing. No cause of action arising out of any order of the

commission, other than in support of the order, shall accrue in any court to any person, firm, or
corporation unless such person, firm, or corporation has made a proper application to the commission
for a rehearing.

Effective Date: 09-29-1997
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shaii be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court Is of the opinion that such
order was unlawful or unreasonable. The proceeding to obtain such reversal, vacation, or modification
shall be by notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors complained of.
The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any Interested party to Intervene by cross-appeal.

Effective Date: 10-01-1953
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4928.41 C ve r ii et -. ics i.--. definit°o'ns.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbaiance senoice; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stabiiity service.

(2) "8iiling and collection agent" means a fully Independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections
4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive
as provided under division (8) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed 1n whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities In this state to generate, transmit, or distribute electridty, or a not-for-
profit successor of such company.

(6) "Electric distribution utiiity" means an eiectric utility that supplies at least retaii electric distribution
service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
indudes an electric services company, but excludes any self-generator to the extent that it consumes
eled:ridty it so produces, sells that eiectricity for resale, or obtains electricity from a generating facility
it hosts on its premises.

(8) "Electric load center" has the same meaning as In section 4933.81 of the Revised Code.

(9) "Eiectric services company" means an electric ttght company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service In this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but exdudes an electric cooperative, municipal electric
utility, governmental aggregator, or biiling and collection agent.

(10) "Electric suppiier" has the same meaning as In section 4933.81 of the Revised Code.

(11) "Electric utiiity" means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetltlve retail electric service in this state
or in the businesses of suppiying both a noncompetitive and a competitive retail electric service In this
state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.
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(12) "19rm electric service" means ekckric service other than nonfirm eiectric service.

(13) "Govemmentai aggregator" means a legislative autholity of a munidpai corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a
competitive retail electric service under authority conferred under section 4928.20 of the Revised
Code.

(14) A person acts "kn®wingly," regardless of the person's purpose, when the person is aware that the

person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person Is aware that such circumstances probably exist.

(15) "Level of funding for iow-income customer energy efficiency programs provided through eledb°ic
utliity rates" means the level of funds specificaliy included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and In effect on October 4, 1999, for the purpose of improving the energy efficiency
of housing for the utiiity"s low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherizatlon assistance program, and the
targeted energy eMciency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specified In section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive
trans34ion revenues under dhis chapter.

(18) "Market power" means the abiilty to impose on customers a sustained price for a product or
service above the price that would prevail in a competitive market.

(19) "Mercandle customer" means a commercial or Industrial customer If the efectriclty consumed is
for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facliities in one or more states.

(20) "Municipai electric utility" means a munidpai corporation that owns or operates faciiities to
generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement indudes conditions that may require the customer to
curtail or interrupt eiectric usage during nonemergency circumstances upon notification by an electric
utiiity.

(23) "Percentage of Income payment plan arrears" means funds eligible for collection through the
percentage of in(.ome payment plan rider, but uncollected as of Juiy 1, 2000.

(24) "person" has the same meaning as in section 1.59 of the Revised Code.
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(25) "Advanced energy project' means any technologEes, products, activities, or management ices
or strategies that facilitate the generation or use of eiectricity or energy and that reduce or support the
reduction of energy consumption or support the production of dean, renewable energy for Industrial,
distribution, commercial, Institutional, governmentai, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy msources and renewable energy resources.
"Advanced energy pcoject" also indudes any project described in division (A), (B), or (C) of section
4928.621 of the Revised Code.

(26) "Regulatory assets° means the unamortized net reguiatDry assets that are capitalized or deferred
on the regulatory books of the etectric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as Incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. °`Reguiatory assets" Includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of Income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for inco.rne taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the eiectric utility's most recent rate or
accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by
the commission.

(27) "Retail electric service" means any service invoived In suppiying or arranging for the supply of

electricity to ultimate consumers In this state, from the point of generation to the point of

consumption. For the purposes of this chapter, retaii electric service inciudes one or more of the

foiiowing "service components°: generation service, aggregation service, power marketing service,

power brokerage service, transmission service, distribution service, ancillary service, metering service,
and billing and collection service.

(28) "Starting date of competitive retail eiectric service" means January 1, 2001.

(29) "Customer-generator° means a user of a net metering system.

(30) "Net metering" means measuring the dlfference in an applicable billing period between the
eiectricity supplied by an electric service provider and the electricity generated by a customer-
generator that Is fed back to the electric service provider,

(31) "Net metering system" means a facility for the production of electrical energy that does all of the
following :

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel celle

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the elactric utiiity°s transmission and distribution facilities;

(d) Is Intended primarily to offset part or all of the customer-generator's requirements for electricity.
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(32) "Seff-generator° means an entity in this state that owns or hosts on fts premises an eiecMc

generation fadiity that produces eied:ricity primarily for the owner's consumption and that may provide

any such excess eiectrieity to another entity, whether the fadlity is Installed or operated by the owner
or by an agent under a contract.

(33) "Rate pian° means the standard service offer in effect on the effective date of the amendment of
this section by S.B. 221 of the 127th general assembly, Juip 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating faciiity to the extent such
efficiency ts achieved without additionai carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneratlon technology;

(c) Clean coal technology that incfudes a carbon-based product that is chemicaiiy altered before
combustion to demonstrate a reduction, as expressed as ash, In emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide In accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that Includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which
there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generatfon IPI technology as defined by the
nudear regulatory commission; other, later technology; or significant improvements to existing
fa ;

(e) Any fuel cell used in the generation of electricity, incfuding, but not limited to, a proton exchange
membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cefi, or solid oxide fuel cell;

(f) Advanced soild waste or construction and demolition debris conversion technology, induding, but
not limited to, advanced stoker technology, and advanced Ruidized bed gasification technology, that
results In measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency's waste reduction model (WARM);

(g) Dernand-side management and any energy efficiency Improvement;

(h) Any new, retrofitted, refueled, or repowered generating fadiity located in Ohio, induding a simple
or combined-cycte natural gas generating facility or a generating faciifty that uses biomass, coal,
modular nuciear, or any other fuel as Its input;

(() Any uprated capacity of an existing electric generating fadiity If the uprated capacity results from
the deployment of advanced technology.

"Advanced energy resource" does not incfude a waste energy recovery system that Is, or has been,
inciuded In an energy effidency program of an electric distribution utility pursuant to requirements
under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.
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(36) " on technology" means technology that produces driciCy and usefui thermal output
simultaneously.

(37)

(a) °Renewabie energy resource" means any of the foilowing:

(i) Solar photovoltaic or solar thermal energy;

(€i) Wind energy;

(€ii) Power produced by a hydroelectric facifity;

(lv) Power produced by a run-of-the-river hydroelectric facility placed In service on or after January 1,
1980, that is located within this state, relies upon the Ohio river, and operates, or is rated to operate,
at an aggregate capacity of forty or more megawatts;

(v) Geothermal energy;

(vi) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through
fractionation, biological decomposition, or other process that does not principally Involve combustlon,•

(vii) siomass energy;

(vil€) Energy produced by cogeneration technology that Is placed Into service on or before December
31, 2015, and for which more than ninety per cent of the total annual energy input is from combustion
of a waste or byproduct gas from an air contaminant source in this state, which source has been In
operation since on or before January 1, 1985, provided that the cogeneration technology is a part of a
facifity located In a county having a population of more than three hundred sixty-five thousand but less
than three hundred seventy thousand according to the most recent federal decennial census;

(ix) Bioiogicaliy derived methane gas;

(x) Heat captured from a generator of electricity, boiler, or heat exchanger fueled by biologically
derived methane gas;

(xi) Energy derived from nontreated by-products of the pulping process or wood manufacturing
process, including bark, wood chips, sawdust, and lignin In spent pulping iiquors.

"Renewable energy resource" indudes, but Is not limited to, any fuel cell used In the generation of
electricity, induding, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located In the state's territorial
waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery
system placed Into service or retrofitted on or after the effective date of the amendment of this section
by S.B. 31S of the 129th general assembly, September 10, 2012, except that a waste energy recovery
system described in division (A)(38)(b) of this section may be Included only If it was placed into
service between January 1, 2002, and December 31, 2004; storage faciiity that will promote the better
utilization of a renewable energy resource; or distributed generation system used by a customer to
generate electricity from any such energy.
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"Renewabie energy resounce" does not indude a waste energy very sYstem that is, or was, on or
after 7anuary 1, 2012, Included in an energy efficiency program of an electric distribution utility
pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroet c faciiity° means a hydroelectric generating
facility that is located at a dam on a river, or on any water discharged to a river, that is within or
bordering this state or within or bordering an adjoining state and meets all of the following standards:

(1) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,
induding seasonal flow fluctuations as defined by the applicable licensing agency for the facifity.

(li) The facility demonstrates that it compiles with the water quality standards of this state, which
compilance may consist of certification under 5ection 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that It has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114
Stat. 870, 33 U.S.C. 1313.

(111) The facility compAes with mandatory prescriptions regarding flsh passage as required by the
federal energy regulatory commission Iicense Issued for the project, regarding fish protection for
riverine, anadromous, and catadromous fish.

(iv) The facility compifes with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility compiles with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16
U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility Is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to
the extent 1t has jurisdiction over the facility.

(vii) The faciiity cornplies with the terms of Its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and faciiities or, if the facility Is not
regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access
to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the
extent the particular agency has jurisdiction over the fadlity.

(38) "Waste energy recovery system" means either of the foilowing:

(a) A facliity that generates electricity through the conversion of energy from either of the fciilowing:

(1) Exhaust heat from engines or manufacturing, industrial, commercial, or institutionai sites, except
for exhaust heat from a facility whose primary purpose Is the generation of electricity;

(fi) Reduction of pressure In gas pipeiines before gas Is distributed through the pipeline, provided that
the conversion of energy to electricity is achieved without using additional fossil fuels.
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(b) A facility at a state institutian of higher education as defined in section 3345.011 of the Revised
Code that recovers waste heat from elecbicity-produdng engines or combustion turbines and that
simultaneously uses the recovered heat to produce steam, provided that the faciiity was placed into
service between 3anuary 1, 2002, and December 31, 2004.

(39) "Smart grid° means capital Improvements to an electric distribution utiiity`s distribution
infrastructure that improve reliability, eMciency, resiliency, or reduce energy demand or use, inciuding,

but not limited to, advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal
energy from the same fuel source deslgned to achieve thermal-ef+Aciency levels of at least sixty per
cent, with at least twenty per cent of the system's total useful energy In the form of thermal energy.

(B) For the purposes of this chapter, a retall electric service component shall be deemed a competitive
retail electric service If the service component Is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a
noncompetitive retail electric service.

Amended by 130th General Assembly Fiie No. TBD, SB 310, §1, eff. 9/12/2014,

Amended by 129th General AssemblyFile No.125, SB 315, §101.01, eff. 9/10/2012.

Amended by 128th General AssemblyFile No.47, SB 181, §1, eff. 9/13/2010.

Amended by 128th General AssemblyFile No.48, SB 232, §1, eff. 6/17/2010.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 58221 07-31-2008
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4-928=01 C®t11pet-ItEvP rp'^a-if electric -'^e^ice deflni'lii31'lts.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stability service.

(2) °Silling and collection agent" means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections
4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive
as provided under division (8) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been

financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-
profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution
service.

(7) "Electric light company® has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility
it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric
utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and Is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this
state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.
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(12 ) "Firm electric service" means e.lectric service other than nonfirm electric service.,

(13) "Governmental aggregator" means a legislative authority of a municlpai corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a
competitive retail electric service under authority conferred under section 4928.20 of the Revised
Code.

(1:4; A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowiedge of circumstances when the person is aware that such circumstances probably exist.

(1-") "°Level of funding for low-income customer energy efficiency programs provided through electric
utility rates" means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of Improving the energy efficiency
of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherizatlon assistance program, and the
targeted energy efficiency and weatherization program.

(17) "°Market development period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive
transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or
service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer If the electricity consumed Is
for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to
generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is
noncompetitive as provided under division (8) of this section.

(22) "Nonflrm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric
utility.

(2:1i "Percentage of income payment plan arrears" means funds eligible for collection through the
percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.
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"Advaeaced e:ner^ŷ..proJ' ct" means an. technologies, products, activities or management practices^' any e
or strategies that faciiitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, institutional, governmental, research, not-for-profit, or residential energy
users, Including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section
4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but Is not limited to, all deferred demand-side management
costs; all deferred percentage of Income payment plan arrears; post-in-service capitaiized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utiiity's most recent rate or
accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by
the commission.

(27) °Retaii electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of

consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components": generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,
and billing and collection service.

(28) "Starting date of competitive retail electric service" means 3anuary 1, 2001.

(29) "Customer-generator® means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable biiiing period between the
electricity supplied by an electric service provider and the electricity generated by a customer-
generator that is fed back to the electric service provider,

(31) "Net metering system" means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for eiectricity.
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(32) "Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarii'y for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner
or by an agent under a contract.

(33) "Rate pian® means the standard service offer in effect on the effective date of the amendment of
this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(ai Any method or any modification or replacement of any property, process, device, structure, or

equipment that Increases the generation output of an electric generating facility to the extent such
efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

eCi Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, In emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions In accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which
there exists generally accepted scientific opinion;

vdr) Advanced nuclear energy technology consisting of generation III technology as defined by the

nuclear regulatory commission; other, later technology; or significant Improvements to existing
facilities;

(e) Any fuel ceil used In the generation of electricity, including, but not limited to, a proton exchange
membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced soiid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple
or combined-cycle natural gas generating facility or a generating facility that uses biomass, coal,
modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from
the deployment of advanced technology.

"Advanced energy resource" does not include a waste energy recovery system that is, or has been,
Included In an energy efficiency program of an electric distribution utility pursuant to requirements
under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.
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(36) "Cogeneration techno.logy" means technology that .produces electricity and usefu.l thermal output
simultaneously.

(37)

(a) "Renewable energy resource" means any of the following:

(i) Solar photovoltaic or solar thermal energy;

(ii) Wind energy;

(i3i) Power produced by a hydroelectric facility;

(iv) Power produced by a run-of-the-river hydroelectric facility placed In service on or after January 1,
1980, that Is located within this state, relies upon the ®hio river, and operates, or is rated to operate,
at an aggregate capacity of forty or more megawatts;

(v) Geothermal energy;

(vi) Fuel derived from solid wastes, as defined in section 3734,01 of the Revised Code, through
fractionation, biological decomposition, or other process that does not principally Involve combustion;

(vil) Biomass energy;

(viil) Energy produced by cogeneration technology that is placed into service on or before December
31, 2015, and for which more than ninety per cent of the total annual energy input is from combustion
of a waste or byproduct gas from an air contaminant source In this state, which source has been in
operation since on or before January 1, 1985, provided that the cogeneration technology is a part of a
facility located in a county having a populatlon of more than three hundred sixty-five thousand but less
than three hundred seventy thousand according to the most recent federal decennial census;

(ix) Biologically derived methane gas;

(x) Heat captured from a generator of electricity, boiler, or heat exchanger fueled by biologically
derived methane gas;

(xi) Energy derived from nontreated by-products of the pulping process or wood manufacturing
process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of

electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial
waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery

system placed into service or retrofitted on or after the effective date of the amendment of this section
by S.B. 315 of the 129th general assembly, September 10, 2012, except that a waste energy recovery

system described In division (A)(38)(b) of this section may be included only if It was placed into
service between January 1, 2002, and December 31, 2004; storage facility that will promote the better
utilization of a renewable energy resource; or distributed generation system used by a customer to
generate electricity from any such energy.
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"Renewable energy resource" does not include a waste energy recovery system that is, or was, on or
after January 1, 2012, included in an energy efficiency program of an electric distribution utility
pursuant to requirements under section 4928.66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelectric generating
facility that is located at a dam on a river, or on any water discharged to a river, that is within or
bordering this state or within or bordering an adjoining state and meets all of the following standards:

Fi; The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,
including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(i:i) The faciiity demonstrates that It complies with the water quality standards of this state, which
compliance may consist of certification under Section 401 of the °Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114
Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the
federal energy regulatory commission license issued for the project, regarding fish protection for
riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of Its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16
U.S.C. 1531 to 1544, as amended.

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by

that commission, through development of a plan approved by the Ohio historic preservation office, to
the extent it has jurisdiction over the facility.

(vil) The facility complies with the terms of its federal energy reguiatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not
regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access
to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the
extent the particular agency has jurisdiction over the faciiity.

(38) "Waste energy recovery system" means either of the following:

(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or Institutional sites, except
for exhaust heat from a facility whose primary purpose Is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, provided that
the conversion of energy to electricity is achieved without using additional fossil fuels,
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(b) A.facility at a state :institution of higher education as defined in section 3345.011 of the Revised
Code that recovers waste heat from electricity-producing engines or combustion turbines and that
simultaneously uses the recovered heat to produce steam, provided that the facility was placed into
service between January 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utiiity`s distribution
infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use, Including,
but not limited to, advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal
energy from the same fuel source designed to achieve thermai-efficiency levels of at least sixty per
cent, with at least twenty per cent of the system's total useful energy In the form of thermal energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision

of the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a
noncompetitive retail eiectric service.

Amended by 130th General Assembly File No. TBD, SB 310, §1, eff. 9/12/2014.

Amended by 129th General AssembiyFiie No.125, SB 315, §101.01, eff. 9/10/2012.

Amended by 128th General AssemblyFile No.47, SB 181, §1, eff. 9/13/2010.

Amended by 128th General AssemblyFiie No.48, SB 232, §1, eff, 6/17/2010.

Amended by 128th General AssemblyFiie No.9, hB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 S8221 07-31-2008
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4928.02 State pali .

It Is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respective
needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and
small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, waste
energy recovery systems, smart grid programs, and implementation of advanced metering
infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service
quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric uti€ity's transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and
deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development
and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive
subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa, including by prohibiting the
recovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market
deflciencies, and market power;

(I) Provide coherent, transparent means of giving appropriate Incentives to technologies that can
adapt successfuliy to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, Including, but not limited to, when considering the impiementation of
any new advanced energy or renewable energy resource;
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(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and atternative energy resources in their businesses;

(N) Facilitate the state"s effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of electric
distribution infrastructure, Including, but not limited to, line extensions, for the purpose of
development in this state.

Amended by 129th General AssembiyFiie No.125, SB 315, §101.01, eff. 9/10/2012.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.03 Identifcation of competitive services and
noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric generation,
aggregation, power marketing, and power brokerage services supplied to consumers within the
certified territory of an electric utility are competitive retail electric services that the consumers may

obtain subject to this chapter from any supplier or suppiiers. In accordance with a filing under division
(F) of section 4 of the Revised Code, retail electric generation, aggregation, power marketing,
or power brokerage services supplied to consumers within the certified territory of an electric
cooperative that has made the filing are competitive retail electric services that the consumers may
obtain subject to this chapter from any supplier or suppliers. Beginning on the starting date of
competitive retail electric service and notwithstanding any other provision of law, each consumer in
this state and the suppliers to a consumer shall have comparable and nondiscriminatory access to
noncompetitive retail electric services of an electric utility in this state within its certified territory for
the purpose of satisfying the consumer°s electricity requirements in keeping with the policy specified in
section 4922,QZ of the Revised Code.

Effective Date: 10-45-1999
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4928.14 Failure of supplier to pravide service.

The failure of a supplier to provide retail electric generation service to customers within the certified
territory of an electric distribution utility shall result in the supplier's customers, after reasonable
notice, defaulting to the utility's standard service offer under sections 4 41 ,4928,142 , and
49?=!9.14 of the Revised Code until the customer chooses an alternative supplier. A supplier is deemed
under this section to have failed to provide such service if the commission finds, after reasonable
notice and opportunity for hearing, that any of the following conditions are met:

(A) The supplier has defaulted on its contracts with customers, Is In receivership, or has filed for
bankruptcy.

(B) The supplier is no longer capable of providing the service.

(C) The supplier Is unable to provide delivery to transmission or distribution facilities for such period of
time as may be reasonably specified by commission rule adopted under division (A) of section 4; 206
of the Revised Code.

(D) The supplier's certification has been suspended, conditionally rescinded, or rescinded under
division (D) of section 4229d^^. of the Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.141 ®istributjon utility to provide standard service offer.

(A) Beginning )anuary 1, 2009, an electric distribution utility shall provide consumers, on a comparable
and nondiscriminatory basis within its certified territory, a standard service offer of all competitive
retail electric services necessary to malntain essential electric service to consumers, including a firm
supply of electric generation service. To that end, the electric distribution utility shall apply to the
public utilities commission to establish the standard service offer in accordance with section
or 49281143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,
except that the utility's first standard service offer application at minimum shall include a filing under
section A .. '^^ of the Revised Code. Only a standard service offer authorized in accordance with
section 42Z&W or 4 2 .141 of the Revised Code, shall serve as the utility's standard service offer
for the purpose of compliance with this section; and that standard service offer shall serve as the
utility's default standard service offer for the purpose of section 422L3.14 of the Revised Code.

Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shall continue
for the purpose of the utility's compliance with this division until a standard service offer is first
authorized under section 4,^.142 or 4228.143, of the Revised Code, and, as applicable, pursuant to
division (D) of section 422$,,,,143 of the Revised Code, any rate plan that extends beyond December 31,

2008, shall continue to be in effect for the subject electric distribution utility for the duration of the
plan's term. A standard service offer under section _4, or 4928. L42 of the Revised Code shall
exclude any previously authorized allowances for transition costs, with such exclusion being effective
on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a fiiing under section 4928.142 or 49 .1.43 of the

Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in
a newspaper of general: circulation in each county in the utility's certified territory. The commission
shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.143 Application for approval of electric security plan -
testing.

(A) For the purpose of complying with section 49 - of the Revised Code, an eiectric distribution
utility may file an application for public utilities commission approvai of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility Immediately shall conform its fiiing to those rules upon their taking
effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except
division (D) of this section, divisions (1), (7), and (K) of section g Q , division (E) of section
42,, , and section 4228,62 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may inciude provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commission if
the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost
is prudently Incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost

of purchased power supplied under the offer, including the cost of energy and capacity, and including
purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally
mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's
cost of constructing an electric generating facility or for an environmental expenditure for any electric
generating facility of the electric distribution utility, provided the cost is incurred or the expenditure
occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in
progress allowance limitations of division (A) of section 4 .15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized, however,
unless the commission first determines in the proceeding that there is need for the facility based on

resource pianning projections submitted by the electric distribution utility. Further, no such allowance
shall be authorized unless the facility's construction was sourced through a competitive bid process,
regarding which process the commission may adopt rules. An allowance approved under division (B)(2)
(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that is
owned or operated by the electric distribution utility, was sourced through a competitive bid process

subject to any such rules as the commission adopts under division (8)(2)(b) of this section, and is
newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility
specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to plan
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approval under division (C) of this section and as a condition of the continuation of the surcharge, the
electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to
this division, it may consider, as applicable, the effects of any decommissioning, deratings, and
retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Consistent with sections 42Z&.22 to 1228, of the Revised Code, both of the following:

(i) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying charges,
of the utility's standard service offer price, which phase-in Is authorized In accordance with section
492Q, iJ!J of the Revised Code;

(il) Provisions for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric
distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and

notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding

single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and

provisions regarding distribution infrastructure and modernization incentives for the electric

distribution utility. The latter may include a long-term energy delivery infrastructure modernization

plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,

shared savings, and avoided costs, and a,)ust and reasonable rate of return on such infrastructure

modernization. As part of its determination as to whether to allow in an electric distribution utility's

electric security plan inclusion of any provision described in division (B)(2)(h) of this section, the

commission shall examine the reliability of the electric distribution utility's distribution system and

ensure that customers' and the electric distribution utility's expectations are aligned and that the

electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the

reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding
company system.

(C)

(1) The burden of proof in the proceeding shall be on the electric distribution utility. The commission
shall issue an order under this division for an initial application under this section not later than one
hundred fifty days after the application's filing date and, for any subsequent application by the utility
under this section, not later than two hundred seventy-five days after the application's filing date.
Subject to division (D) of this section, the commission by order shall approve or modify and approve
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an application filed under division (A) of this section if it finds that the eiectric security plan so
approved, including its pricing and all other terms and conditions, inciuding any deferrals and any
future recovery of deferrats, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under section 4 112 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (13)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made available to those that bear the surcharge. Otherwise, the
commission by order shall disapprove the application.

(2)

(a) If the commission modifies and approves an application under division (C)(1) of this section, the
electric distribution utility may withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 49 .4 of the
Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the commission shall issue
such order as is necessary to continue the provisions, terms, and conditions of the utiiity's most recent
standard service offer, along with any expected increases or decreases in fuel costs from those
contained in that offer, until a subsequent offer is authorized pursuant to this section or section
4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section A22$4" of the Revised Code, if an
electric distribution utility that has a rate plan that extends beyond December 31, 2008, fiies an
application under this section for the purpose of its compliance with division (A) of section 492. .141 of
the Revised Code, that rate plan and its terms and conditions are hereby incorporated Into its proposed
electric security plan and shall continue in effect until the date scheduled under the rate plan for its
expiration, and that portion of the electric security plan shall not be subject to commission approval or
disapproval under division (C) of this section, and the earnings test provided for in division (F) of this
section shall not apply until after the expiration of the rate plan. However, that utility may Include in its
electric security plan under this section, and the commission may approve, modify and approve, or
disapprove subject to division (C) of this section, provisions for the incremental recovery or the
deferral of any costs that are not being recovered under the rate plan and that the utility incurs during
that continuation period to comply with section 49ZO,1!11 , division (B) of section ',' 8,6A , or division
(A) of section . ^^^ kfi of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the
utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds
three years from the effective date of the plan, the commission shall test the plan In the fourth year,.
and if appiicabie, every fourth year thereafter, to determine whether the plan, including its then-
existing pricing and all other terms and conditions, Including any deferrals and any future recovery of
deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4 228 ,142 of the Revised
Code. The commission shall also determine the prospective effect of the electric security plan to
determine if that effect is substantially likely to provide the electric distribution utility with a return on
common equity that is significantiy in excess of the return on common equity that is likely to be earned
by publicly traded companies, including utilities, that face comparable business and financial risk, with
such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating
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that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric security plan will
result in a return on equity that is significantly in excess of the return on common equity that is likely
to be earned by publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during the balance of
the plan, the commission may terminate the electric security plan, but not until it shall have provided
interested parties with notice and an opportunity to be heard. The commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accommodate the
transition from an approved plan to the more advantageous alternative. In the event of an electric
security plan's termination pursuant to this division, the commission shall permit the continued deferral
and phase-in of any amounts that occurred prior to that termination and the recovery of those
amounts as contemplated under that electric security plan,

(F) With regard to the provisions that are included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such adjustments
resulted in excessive earnings as measured by whether the earned return on common equity of the
electric distribution utility Is significantly in excess of the return on common equity that was earned

during the same period by publicly traded companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate. Consideration
also shall be given to the capital requirements of future committed investments in this state. The
burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the
electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result
In significantly excessive earnings, it shall require the electric distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to terminate the plan and immediately
file an application pursuant to section 4 2 142 of the Revised Code. Upon termination of a plan under
this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and
the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security plan.
In making its determination of significantly excessive earnings under this division, the commission
shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company.

Amended by 129th General AssemblyFile No.61, FiB 364, §1, eff. 3/22j2012.

Effective Date: 2008 SB221 07-31-2008
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4928.15 Schedutes for provision of noncompetitive service.

(A) Except as otherwise provided in sections 422.31 to 4928.4 of the Revised Code, no electric
utility shall supply noncompetitive retail electric distribution service in this state on or after the starting
date of competitive retail electric service except pursuant to a schedule for that service that is
consistent with the state policy specified In section 4 2.0 of the Revised Code and f€ied with the
public utilities commission under section 4 of the Revised Code. The schedule shall provide that
electric distribution service under the schedule Is available to all consumers within the utility's certified
territory and to any supplier to those consumers on a nondiscriminatory and comparable basis.
Distribution service rates and charges under the schedule shall be established in accordance with
Chapters 4905. and 4909. of the Revised Code. The schedule shall inciude an obligation to build
distribution facilities when necessary to provide adequate distribution service, provided that a
customer requesting that service may be required to pay all or part of the reasonable incremental cost

of the new facilities, in accordance with rules, policy, precedents, or orders of the commission.

(B) Except as otherwise provided in sections 4920.31 to 42Z "A of the Revised Code and except as
preempted by federal law, no electric utility shall supply the transmission service or ancillary service
component of noncompetitive retail electric service in this state on or after the starting date of
competitive retail electric service except pursuant to a schedule for that service component that is
consistent with the state policy specified In section .QZ of the Revised Code and filed with the
commission under section 4209.18 of the Revised Code. The schedule shall provide that transmission
or ancillary service under the schedule is available to all consumers and to any supplier to those
consumers on a nondiscriminatory and comparable basis. Service rates and charges under the
schedule shall be established in accordance with Chapters 4905. and 4909. of the Revised Code.

(C) A self-generator shall have access to backup electricity supply from its competitive electric
generation service provider at a rate to be determined by contract.

Effective Date: 10-05-1999
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4928.17 Corporate separation plans.

(A) Except as otherwise provided in sections 4222.142 or 143 or 4,928 3. 1. to . 4928.40. of the
Revised Code and beginning on the starting date of competitive retail electric service, no electric utility
shall engage in this state, either directly or through an affiliate, in the businesses of supplying a
noncompetitive retail electric service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates under a corporate
separation plan that is approved by the public utilities commission under this section, is consistent with
the policy specified in section A22':--^ of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the
noneiectric product or service through a fully separated affiliate of the utility, and the plan Includes
separate accounting requirements, the code of conduct as ordered by the commission pursuant to a
rule it shall adopt under division (A) of section 49 of the Revised Code, and such other measures
as are necessary to effectuate the policy specified in section 12!02 of the Revised Code.

(2) The plan satisfies the public Interest in preventing unfair competitive advantage and preventing the
abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage
to any affiliate, division, or part of its own business engaged in the business of supplying the
competitive retail electric service or nonelectric product or service, including, but not limited to, utility
resources such as trucks, tools, office equipment, office space, supplies, customer and marketing
information, advertising, billing and mailing systems, personnel, and training, without compensation
based upon fully loaded embedded costs charged to the affiliate; and to ensure that any such affiliate,
division, or part will not receive undue preference or advantage from any affiliate, division, or part of
the business engaged in business of supplying the noncompetitive retail electric service. No such
utility, affiliate, division, or part shall extend such undue preference. Notwithstanding any other
division of this section, a utility's obligation under division (A)(3) of this section shall be effective
January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan fiied
with the commission under division (A) of this section. As part of the code of conduct required under
division (A)(1) of this section, the commission shall adopt rules pursuant to division (A) of section
4928.06 of the Revised Code regarding corporate separation and procedures for plan fiiing and
approval. The rules shall include limitations on affiliate practices solely for the purpose of maintaining a
separation of the affiliate's business from the business of the utility to prevent unfair competitive
advantage by virtue of that relationship. The rules also shall include an opportunity for any person
having a real and substantial interest in the corporate separation plan to fiie specific objections to the
plan and propose specific responses to issues raised in the objections, which objections and responses
the commission shall address In its final order. Prior to commission approval of the plan, the
commission shall afford a hearing upon those aspects of the plan that the commission determines
reasonably require a hearing. The commission may reject and require refiling of a substantially
inadequate plan under this section.

(C) The commission shall Issue an order approving or modifying and approving a corporate separation
plan under this section, to be effective on the date specified in the order, only upon findings that the
plan reasonably complies with the requirements of division (A) of this section and will provide for
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ongoing compliance with the policy specified in section A2 . of the Revised Code. However, for
good cause shown, the commission may Issue an order approving or modifying and approving a
corporate separation plan under this section that does not comply with division (A)(1) of this section
but complies with such functional separation requirements as the commission authorizes to apply for
an interim period prescribed in the order, upon a finding that such aiternative plan wiii provide for
ongoing compliance with the policy specified in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under this section,
and the commission, pursuant to a request from any party or on its own initiative, may order as it
considers necessary the filing of an amended corporate separation plan to reflect changed
circumstances.

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at
any time without obtaining prior commission approval.

Effective Date: 10-05-1999g 2008 SB221 07-31-2008
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4928.31 Transition plan.

(A) Not later than ninety days after the effective date of this section, an electric utility supplying retail
efectric service in this state on that date shall file with the public utilities commission a plan for the
utility's provision of retail electric service in this state during the market development period. This
transition plan shall be in such form as the commission shall prescribe by rule adopted under division
(A) of section 4229M of the Revised Code and shall include all of the following:

(1) A rate unbundling plan that specifies, consistent with divisions (A)(1) to (7) of section ,34 of
the Revised Code and any rules adopted by the commission under division (A) of section 42 of

the Revised Code, the unbundies components for electric generation, transmission, and distribution
service and such other unbundied service components as the commission requires, to be charged by
the utility beginning on the starting date of competitive retail electric service and that includes
information the commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4228.17 of the Revised Code and any rules
adopted by the commission under division (A) of section 4928.0r ^ of the Revised Code;

(3) Such plan or plans as the commission requires to address operational support systems and any
other technical implementation Issues pertaining to competitive retail eiectric service consistent with
any rules adopted by the commission under division (A) of section 1211M of the Revised Code;

(4) An employee assistance plan for providing severance, retraining, early retirement, retention,
outplacement, and other assistance for the utility's employees whose employment Is affected by
electric industry restructuring under this chapter;

(5) A consumer education plan consistent with former section 4928.42 of the Revised Code and any
rules adopted by the commission under division (A) of section 492. of the Revised Code. A
transition plan under this section may Include tariff terms and conditions to address reasonable
requirements for changing suppiiers, length of commitment by a customer for service, and such other
matters as are necessary to accommodate electric restructuring. Additionally, a transition plan under
this section may include an application for the opportunity to receive transition revenues as authorized
under sections 4928.31 to 4. 4Q of the Revised Code, which application shall be consistent with
those sections and any rules adopted by the commission under division (A) of section 4228.06 of the
Revised Code. The transition plan also may inciude a plan for the independent operation of the utility's
transmission facilities consistent with section 4 2..1 of the Revised Code, division (A)(13) of section
.. ^9 A of the Revised Code, and any rules adopted by the commission under division (A) of section

=.- Qk of the Revised Code. The commission may reject and require refiling, In whole or in part, of
any substantially Inadequate transition plan.

(B) The electric utility shall provide public notice of its filing under division (A) of this section, in a form
and manner that the commission shall prescribe by rule adopted under division (A) of section 49 20.¢§
of the Revised Code. However, the adoption of rules regarding the public notice under this division,
regarding the form of the transition plan under division (A) of this section, and regarding procedures
for expedited discovery under division (A) of section 4928.32 of the Revised Code are not subject to
division (D) of section JJtLJ5 of the Revised Code.

Effective Date: 10°05-1999; 2008 SB221 07-31-2008
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4928.32 Procedures for expedited discovery wn proceeding
Nnltiated to consider transition plan.

(A) The public utilities commission shall establish reasonable procedures for expedited discovery in any
proceeding initiated to consider a transition plan filed under section 4 2.1 of the Revised Code.

(B) Not later than forty-five days after the date on which an electric utility files a transition plan under
section 492 .1 of the Revised Code, any person having a real and substantial interest in the transition
plan may file with the commission preliminary objections to the transition plan, which shall identify
with specificity issues pertaining to any aspect of the transition plan, and any such person may
propose specific responses to those issues. The commission shall address those objections and
responses in its final order. Tn addition, not later than ninety days after the plan's filing, the
commission staff shall file with the commission a report of its recommendations with respect to the
plan. Prior to commission approval of the plan, the commission shall afford a hearing upon those
aspects of the plan that the commission determines reasonably require a hearing.

(C) The commission shall maintain a complete record of all proceedings relative to a transition plan
filed under section 4222.31 of the Revised Code and shall issue and file with the record of the case
findings of fact and written opinions setting forth the reasons for any modification to or its approval of
a transition plan.

Effective Date: 10-05-1999
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4928.33 Transition ptan appraval®

(A) Not later than two hundred seventy-five days after the date an electric utility files a transition plan
under section a,_U of the Revised Code, but, in any event, not later than October 31, 2000, the
public utilities commission shall issue a fanai order approving the transition plan as fiied under section
4928.31 of the Revised Code or an order modifying and approving that plan. The order is subject to
section 42,: ,5 of the Revised Code and is subject to review and appeal under Chapter 4903. of the
Revised Code.

(B) If the commission fails to issue, by October 31, 2000, a final order approving a transition plan, or

such a final order has been enjoined in whole or In part pending appeal to a court, the commission

shall issue an interim order prescribing a transition plan, to have effect on an interim basis only, and

containing the plan components required by division (A) of section 422%al of the Revised Code and

providing for the opportunity for transition revenue receipt if such an application were included in the

plan filed by the utility under that section. The interim order Is subject to section 4903.15 of the

Revised Code but Is not subject to review and appeal under Chapter 4903. of the Revised Code. An

interim plan prescribed under the interim order shall be effective for the electric utility beginning on

the starting date of competitive retail electric service and shall continue in effect until such time as any

other replacement transition plan takes effect pursuant to a final commission order or resolution of an

appeal. Any interim plan so prescribed shall comply with the applicable provisions of section 122.^A

of the Revised Code. A final commission order shall provide for a reconciliation of those amounts

determined in the final order relative to division (A) of section 9 8.31 of the Revised Code as

compared to the interim amounts as determined under this division.

(C) No electric utility required to fiie a transition plan under section 4928.31 of the Revised Code shall
faii to Implement a transition plan approved or prescribed for the utility by a commission order issued

under division (A) or (B) of this section. No electric utility shall provide retail electric service in this
state during the market development period except pursuant to such an approved or prescribed
transition plan.

Effective Date: 10-05-1999
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AAR928.34 ®eterminations for approval or prescribing of plan.

(A) The public utilities commission shall not approve or prescribe a transition plan under division (A) or

(B) of section 49 .3.. of the Revised Code unless the commission first makes all of the following
determinations..

(1) The unbundted components for the electric transmission component of retail electric service, as
specified In the utility's rate unbundling plan required by division (A)(1) of section 1228.21 of the
Revised Code, equal the tariff rates determined by the federal energy regulatory commission that are
In effect on the date of the approval of the transition plan under sections 4!22a.31 to 4 2.40 of the
Revised Code, as each such rate is determined applicable to each particular customer class and rate
schedule by the commission. The unbundled transmission component shall include a sliding scale of
charges under divisioal (B) of section 4905.31 of the Revised Code to ensure that refunds determined
or approved by the federal energy regulatory commission are flowed through to retail electric
customers.

(2) The unbundled components for retail electric distribution service in the rate unbundling plan equal
the difference between the costs attributable to the utility's transmission and distribution rates and
charges under its schedule of rates and charges in effect on the effective date of this section, based
upon the record in the most recent rate proceeding of the utility for which the utility's schedule was
established, and the tariff rates for electric transmission service determined by the federal energy
regulatory commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission In the rate unbundling plan equal the
costs attributable to the particular service as reflected in the utility's schedule of rates and charges in
effect on the effective date of this section.

(4) The unbundled components for retail electric generation service in the rate unbundling plan equal
the residual amount remaining after the determination of the transmission, distribution, and other
unbundled components, and after any adjustments necessary to reflect the effects of the amendment
of section 5W.111 of the Revised Code by Sub. S.B. No. 3 of the 123rd general assembly.

(5) All unbundled components in the rate unbundling plan have been adjusted to reflect any base rate
reductions on file with the commission and as scheduled to be in effect by December 31, 2005, under
rate settlements in effect on the effective date of this section. However, all earnings obligations,
restrictions, or caps imposed on an electric utility in a commission order prior to the effective date of
this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled components in the rate
unbundling plan are capped and shall equal during the market development period, except as
specifically provided in this chapter, the total of all rates and charges in effect under the applicable
bundled schedule of the electric utility pursuant to section 490 . of the Revised Code in effect on the
day before the effective date of this section, including the transition charge determined under section
4,928.40 of the Revised Code, adjusted for any changes In the taxation of electric utilities and retail
electric service under Sub. S.B. No. 3 of the 123rd General Assembly, the universal service rider
authorized by section 4928.51 of the Revised Code, and the temporary rider authorized by section
4928.61 of the Revised Code. For the purpose of this division, the rate cap applicable to a customer
receiving electric service pursuant to an arrangement approved by the commission under section
4905.31 of the Revised Code is, for the term of the arrangement, the total of all rates and charges in
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effect under the arrangement. For any rate schedule filed pursuant to section 42.!i..Q of the Revised
Code or any arrangement subject to approval pursuant to section 4^.^%,11 of the Revised Code, the
initial tax-related adjustment to the rate cap required by this division shall be equal to the rate of
taxation specified in section 57, l of the Revised Code and applicable to the schedule or
arrangement. To the extent such total annual amount of the tax-related adjustment is greater than or
less than the comparable amount of the total annual tax reduction experienced by the electric utility as
a resuit of the provisions of Sub. S.B. No. 3 of the 123rd general assembly, such difference shall be
addressed by the commission through accounting procedures, refunds, or an annual surcharge or
credit to customers, or through other appropriate means, to avoid placing the financiai responsibility
for the difference upon the electric utility or its shareholders. Any adjustments in the rate of taxation
specified in 5727.81 of the Revised Code section shall not occur without a corresponding adjustment to
the rate cap for each such rate schedule or arrangement. The department of taxation shall advise the
commission and self-assessors under section 5727.21 of the Revised Code prior to the effective date of
any change In the rate of taxation specified under that section, and the commission shall rraodify the
rate cap to reflect that adjustment so that the rate cap adjustment is effective as of the effective date
of the change In the rate of taxation. This division shall be appiied, to the extent possible, to eliminate
any increase in the price of electricity for customers that otherwise may occur as a result of
establishing the taxes contemplated in section 5Z27, l of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the commission under division (A) of
section A220,9& of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section 49 8.31 of the Revised Code
complies with section 492.17 of the Revised Code and any rules adopted by the commission under
division (A) of section 4,92&Q6, of the Revised Code,

(9) Any plan or plans the commission requires to address operational support systems and any other
technical implementation issues pertaining to competitive retail electric service comply with any rules
adopted by the commission under division (A) of section 4' QM. of the Revised Code.

(10) The employee assistance plan required by division (A)(4) of section 4320.U of the Revised Code
sufficiently provides severance, retraining, early retirement, retention, outplacement, and other
assistance for the utiiity's employees whose employment is affected by electric Industry restructuring
under this chapter.

(11) The consumer education plan required under division (A)(5) of section A22 .31 of the Revised
Code complies with former section 4928.42 of the Revised Code and any rules adopted by the
commission under division (A) of section of the Revised Code.

(12) The transition revenues for which an electric utility Is authorized a revenue opportunity under
sections ^g^^,3;1 to 4928.40 of the Revised Code are the allowable transition costs of the utility as
such costs are determined by the commission pursuant to section 4228.1^ of the Revised Code, and
the transition charges for the customer classes and rate schedules of the utility are the charges
determined pursuant to section 492.40 of the Revised Code.

(13) Any independent transmission plan included In the transition plan flled under section 4922.31 of
the Revised Code reasonably compii^s with section 4928.12 of the Revised Code and any rules adopted
by the commission under division (A) of section 4 .0fa of the Revised Code, unless the commission,
for good cause shown, authorizes the utility to defer compliance until an order is issued under division
(G) of section 422§.25 of the Revised Code..
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(14) The utility is in compliance with sections 422 .Ql to _49 Of the Revised Code and any rules or
orders of the commission adopted or issued under those sections.

(15) All unbundled components in the rate unbur#diing plan have been adjusted to reflect the
elimination of the tax on gross receipts irraposed by section 52 Q of the Revised Code. In addition, a
transition plan approved by the commission under section 4928,32 of the Revised Code but not
containing an approved Independent transmission plan shall contain the express conditions that the
utility will comply with an order issued under division (G) of section .^^ ,5J5 of the Revised Code.

(5) Subject to division (E) of section 4928.17 of the Revised Code, if the commission finds that any
part of the transition plan would constitute an abandonment under sections 49M, and :1 " of
the Revised Code, the commission shall not approve that part of the transition plan unless it makes the
finding required for approval of an abandonment application under section ,U of the Revised
Code. Sections A,Q Q and o21 of the Revised Code otherwise shall not apply to a transition plan
under sections 41 . to 492BAQ of the Revised Code.

Effective Date: 10405--1999y 2008 SB221 07-31-2008
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492 .35 ScheduNes containing unbundied rate components set in
approved plan.

(A) Upon approval of its transition plan under sections 4928.31 to 4928.40 of the Revised Code, an

electric utility shall file in accordance with section 42 0 of the Revised Code schedules containing

the unbundled rate components set In the approved plan in accordance with section 4228.34 of the

Revised Code. The schedules shall be in effect for the duration of the utility's market development

period, shall be subject to the cap specified in division (A)(6) of section 492 U of the Revised Code,

and shall not be adjusted during that period by the public utilities commission except as otherwise

authorized by division (B) of this section or as otherwise authorized by federal law or except to reflect

any change in tax law or tax regulation that has a material effect on the electric utility.

(8) Efforts shall be made to reach agreements with electric utilities In matters of litigation regarding
property valuat6on issues. Irrespective of those efforts, the unbundled components for an electric
utility's retail electric generation service and distribution service, as provided in division (A) of this
section, are not subject to adjustment for the utility's market development period, except that the
commission shall order an equitable reduction in those components for all customer classes to reflect
any refund a utility receives as a result of the resolution of utility personal property tax valuation
litigation that is resolved on or after the effective date of this section and not later than December 31,

2005. Immediately upon the issuance of that order, the electric utility shall flie revised rate schedules
under section 4992.12 of the Revised Code to effect the order.

(C) The schedule under division (A) of this section containing the unbundled distribution components
shall provide that electric distribution service under the schedule will be available to all retail electric
service customers in the electric utility's certified territory and their suppliers on a nondiscriminatory
and comparable basis on and after the starting date of competitive retail; electric service. The schedule
also shall include an obligation to build distribution facilities when necessary to provide adequate
distribution service, provided that a customer requesting that service may be required to pay all or
part of the reasonable incremental cost of the new facilities, In accordance with rules, policy,
precedents, or orders of the commission.

(D) During the market development period, an electric distribution utiiity shall provide consumers on a

comparable and nondiscriminatory basis within its certified territory a standard service offer of all

competitive retail electric services necessary to maintain essential electric service to consumers,

inciuding a firm supply of electric generation service priced in accordance with the schedule containing

the utility's unbundled generation service component. Immediately upon approval of its transition plan,

the utility shall file the standard service offer with the commission under section ^ =, of the

Revised Code, during the market development period. The failure of a supplier to deliver retail electric

generation service shall result in the supplier's customers, after reasonable notice, defaulting to the

utility's standard service offer fiied under this division until the customer chooses an alternative

supplier. A supplier is deemed under this section to have failed to deliver such service if any of the

conditions specified in section 4928.14 of the Revised Code is met.

(E) An amendment of a corporate separation plan contained in a transition plan approved by the
commission under section 4922.33 of the Revised Code shall be filed and approved as a corporate
separation plan pursuant to section 4928.17 of the Revised Code.
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(F) Any change to an electric utility's opportunity to receive transition revenues under a transition plan
approved In accordance with section g, . 1 of the Revised Code shall be authorized only as provided
in sections 4928. , to 4928.40 of the Revised Code.

(G) The commission, by order, shall require each electric utility whose approved transition plan did not

include an independent transmission plan as described in division (A)(13) of section .42" '._ of the

Revised Code to be a member of, and transfer control of transmission facilities it owns or controls In

this state to, one or more qualifying transmission entities, as described in division (B) of section
422&1_2 of the Revised Code, that are planned to be operational on and after December 31, 2003.

However, the commission may extend that date if, for reasons beyond the control of the utility, a

qualifying transmission entity is not planned to be operational on that date. The commission's order

may specify an earlier date on which the transmission entity or entities are planned to be operational if

the commission considers it necessary to carry out the policy specified in section A92.Q7 of the

Revised Code or to encourage effective competition in retail electric service in this state. Upon the

issuance of the order, each such utility shall fiie with the commission a plan for such Independent

operation of the utility's transmission facilities consistent with this division. The commission may reject

and require refiling of any substantially inadequate plan submitted under this division. After reasonable

notice and opportunity for hearing, the commission shall approve the plan upon a finding that the plan

will result in the utility's compliance with the order, this division, and any rules adopted under division

(A) of section 4 2 §. of the Revised Code. The approved independent transmission plan shall be

deemed a part of the utility's transition plan for purposes of sections 4 to 4 .42 of the
Revised Code.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928,36 Co plaint concerning transition planQ

The public utiiities commission has jurisdiction under section 4905.26 of the Revised Code, upon
complaint by any person or upon complaint or initiative of the commission on or after the starting date
of competitive retail electric service, to determine whether an electric utility has failed to Implement, In
conformance with an order under section 4928.33 of the Revised Code or in ongoing compliance with
applicable provisions of the policy specified in section 42B 0 of the Revised Code, a transition plan
approved under section 49 R.33 of the Revised Code. If, after reasonable notice and opportunity for
hearing as provided in section 4 0.2 of the Revised Code, the commission determines that the utility
has failed to so comply, the commission, In addition to any other remedies provided by law, may use
the remedies specified in divisions (C)(1) to (3) and (D)(1) and (2) of section 492B.16 of the Revised
Code to enforce compliance.

Effective Date: 10-05-1999
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4928.37 Receiving transi#ion revenues.

(A)

(1) Sections 492-8,J1 to 4226,4Q of the Revised Code provide an electric utility the opportunity to
receive transition revenues that may assist it In making the transition to a fully competitive retail
electric generation market. An electric utility for which transition revenues are approved pursuant to
sections 492 :31 to 42Q of the Revised Code shall receive those revenues through both of the
following mechanisms beginning on the starting date of competitive retail electric service and ending
on the expiration date of its market development period as determined under section 4228.40 of the
Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that is supplied retail
electric generation service during the market development period by the customer's electric
distribution utility, which rates shall be specified in schedules fiied under section 4 2 3 of the
Revised Code;

(b) Payment of a nonbypassable and competitively neutral transition charge by each customer that ts
supplied retail electric generation service during the market development period by an entity other
than the customer°s electric distribution utility, as such transition charge is determined under section
49 ..2.g.40 of the Revised Code. The transition charge shall be payable by each such retail electric
distribution service customer in the certified territory of the electric utility for which the transition
revenues are approved and shall be billed on each kifowatt hour of electricity delivered to the customer
by the electric distribution utility as registered on the customer°s meter during the utility's market
development period as kilowatt hour is defined in section :1909.11 of the Revised Code or, if no meter
is used, as based on an estimate of kilowatt hours used or consumed by the customer. The transition
charge for each customer class shall reflect the cost allocation to that class as provided under bundled
rates and charges in effect on the day before the effective date of this section. Additionally, as
reflected in section 4928.40 of the Revised Code, the transition charges shall be structured to provide
shopping incentives to customers sufficient to encourage the development of effective competition In
the supply of retail electric generation service. To the extent possible, the level and structure of the
transition charge shall be designed to avoid revenue responsibility shifts among the utility's customer
classes and rate schedules.

(2)

(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable on
electricity supplied by a municipal electric utility to a retail electric distribution service customer in the
certified territory of the electric utility for which the transition revenues are approved, If the municipal
electric utiiity provides electric transmission or distribution service, or both services, through
transmission or distribution facilities singly or jointly owned or operated by the municipal electric
utility, and if the municipal electric utility was in existence, operating, and providing service as of
January 1, 1999.

(b) The transition charge shall not be payable on electricity supplied or consumed in this state except
such electricity as is delivered to a retail customer by an electric distribution utility and Is registered on
the customer's meter during the utility's market development period or, if no meter is used, is based
on an estimate of kilowatt hours used or consumed by the customer. However, no transition charge
shall be payable on electricity that Is both produced and consumed In this state by a seif-generator.
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(3) The transition charge shall not be discounted by any party.

(4) Nothing prevents payment of ail or part of the transition charge by another party on a customer's
behalf if that payment does not contravene sections 490 . to 4905.35 of the Revised Code or this
chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection agent to
separately itemize and disclose, the transition charge on the customer°s bill in accordance with
reasonable specifications the commission shall prescribe by rule under division (A) of section
of the Revised Code.

Effective Date: 10-05-1999
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4928.38 Commencing and terminating transition revenues.

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric utility in
this state may receive transition revenues under sections 4922',31 to 4928.40 of the Revised Code,
beginning on the starting date of competitive retail electric service. Except as provided in sections
4205.23 to 4 0̂ 5.35 of the Revised Code and this chapter, an electric utility that receives such
transition revenues shall be wholly responsible for how to use those revenues and wholly responsible
for whether it is in a competitive position after the market development period. The utiiity's receipt of
transition revenues shall terminate at the end of the market development period. With the termination
of that approved revenue source, the utility shall be fully on its own in the competitive market. The
commission shall not authorize the receipt of transition revenues or any equivalent revenues by an
electric utility except as expressly authorized in sections 492831 . to 49 of the Revised Code.

Effective Date: 10-05-1999
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4g28.39 DetQrmining total allowable transitian costs.

Upon the filing of an application by an electric utility under section 4928.31 of the Revised Code for the
opportunity to receive transition revenues under sections 42. 1 to 4928.40 of the Revised Code, the
public utilities commission, by order under section 4928.33 of the Revised Code, shall determine the
total allowable amount of the transition costs of the utility to be received as transition revenues under

those sections. Such amount shall be the just and reasonable transition costs of the utility, which costs
the commission finds meet all of the following criteria:

(A) The costs were prudently incurred.

(B) The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric
generation service provided to electric consumers in this state.

(C) The costs are unrecoverable in a competitive market.

(D) The utility would otherwise be entitled an opportunity to recover the costs. Transition costs under
this section shall include the costs of employee assistance under the employee assistance plan Included
in the utility's approved transition plan under section 42,28,.2q of the Revised Code, which costs exceed
those costs contemplated in labor contracts in effect on the effective date of this section. Further, the
commission's order under this section shall separately identify regulatory assets of the utility that are a
part of the total allowable amount of transition costs determined under this section and separately
identify that portion of a transition charge determined under section _492&,4_Q of the Revised Code that
is allocable to those assets, which portion of a transition charge shall be subject to adjustment only
prospectively and after December 31, 2004, unless the commission authorizes an adjustment
prospectively with an earlier date for any customer class based upon an earlier termination of the
utility's market development period pursuant to division (B)(2) of section.4 .2 4. of the Revised Code.

The electric utility shall have the burden of demonstrating allowable transition costs as authorized
under this section. The commission may Impose reasonable commitments upon the utility's collection
of the transition revenues to ensure that those revenues are used to eliminate the allowable transition
costs of the utility during the market development period and are not available for use by the utility to
achieve an undue competitive advantage, or to Impose an undue disadvantage, in the provision by the
utility of regulated or unregulated products or services.

Effective Date: 10-05-1999
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4928.40 Es blishing transition charge for each customer class.

(A) Upon determining under section 4926.39 of the Revised Code the allowable transition costs of an

electric utility authorized for collection as transition revenues under sections ^^99 .3 -1 to 4928.40 of the
Revised Code, the public utilities commission, by order under section 49.2, . of the Revised Code,

shall establish the transition charge for each customer class of the electric utility and, to the extent

possible, each rate schedule within each such customer class, with all such transition charges being

collected as provided in division (A)(1)(b) of section 4928.37 of the Revised Code during a market

development period for the utility, ending on such date as the commission shall reasonably prescribe.

The market development period shall end on December 31, 2005, unless otherwise authorized under

division (B)(2) of this section. However, the commission may set the utility's recovery of the revenue

requirements associated with regulatory assets, as established pursuant to section 42213.39 of the

Revised Code, to end not later than December 31, 2010. The commission shall not permit the creation

or amortization of additional regulatory assets without notice and an opportunity to be heard through

an evidentlary hearing and shall not increase the charge recovering such revenue requirements

associated with regulatory assets. Factors the commission shall consider in prescribing the expiration

date of the utility's market development period and the transition charge for each customer class and

rate schedule of the utility Include, but are not limited to, the total allowable amount of transition costs

of the electric utility as determined under section 49 8.,39 of the Revised Code; the relevant market

price for the delivered supply of electricity to customers in that customer class and, to the extent

possible, in each rate schedule as determined by the commission; and such shopping incentives by

customer class as are considered necessary to induce, at the minimum, a twenty per cent load

switching rate by customer class halfway through the utility's market development period but not later

than December 31, 2003. In no case shall the commission establish a shopping incentive In an amount

exceeding the unbundled component for retail electric generation service set in the utility's approved

transition plan under section 4928.31 of the Revised Code, and in no case shall the commission

establish a transition charge In an amount less than zero.

(B)

(1) The commission may conduct a periodic review no more often than annually and, as it determines
necessary, adjust the transition charges of the electric utility as initially established under division (A)
of this section or subsequently adjusted under this division. Any such adjustment shall be in
accordance with division (A) of this section and may reflect changes in the relevant market.

(2) For purposes of this chapter, the market development period shall not end earlier than December
31, 2005, unless, upon application by an electric utility, the commission issues an order authorizing

such earlier date for one or more customer classes as is specified In the order, upon a demonstration
by the utility and a finding by the commission of either of the following:

(a) There is a twenty per cent switching rate of the utility's load by the customer class.

(b) Effective competition exists in the utility's certifted tertitory.

(C) Notwithstanding any provision of this chapter, the commission shall issue an order under section
4228.33 of the Revised Code approving a transition plan for an electric utility that contains a rate
reduction for residential customers of that utility, provided that the rate reduction shall not increase

the rates or transition cost responsibility of any other customer class of the utility. The rate reduction
shall be in effect only for such portion of the utility's market development period as the commission
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shall specify and shall be applied to the unbundled generation component far retail electric generation
service as set In the utility's approved transition plan under section 4228.33 of the Revised Code
subject to the price cap for residential customers required under division (A)(6) of section 4928.34 of
the Revised Code. The amount of the rate reduction shall be five per cent of the amount of that
unbundled generation component, but shall not unduly discourage market entry by aitemative
suppliers seeking to serve the residential market in this state. The commission, after reasonable notice
and opportunity for hearing, may terminate the rate reduction by order upon a finding that the rate
reduction is unduly discouraging market entry by such aitemative suppliers. No such termination of the
rate reduction shall take effect prior to the midpoint of the utility's market development period.

(D) Beginning on the starting date of competitive retail electric service, no electric utility in this state
shall prohibit the resale of electric generation service or impose unreasonable or discriminatory
conditions or limitations on the resale of electric generation service.

(E) Notwithstanding any provision of Title XLIX [49] of the Revised Code to the contrary, any customer
that receives a noncompetitive retail electric service from an electric distribution utility shall be a retail
electric distribution service customer, irrespective of the voltage level at which service is taken.

Effective Date: 10-05-1999
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2013, Entry Nunc Pro Tunc ("September 6, 2013 Entry") (collectively "Orders") issued

by the Public Utilities Commission of Ohio ("Commission" or "PUCO"). This case

involves the rates that Dayton Power & Light Company ("DP&L" or "Utility") will be

permitted to charge its customers for generation service.
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Through this filing, OCC seeks rehearing of the PUCO's Orders pursuant to R.C.

4903.10 and Ohio Adm. Code 4901-1-35. The September 4, 2013 Order and September

6, 2013 Entry were unjust, unreasonable, and unlawful because:

A. The PUCO's September 6, 2013 Entry Nunc Pro Tunc Is Unlawful
Because, In Granting Substantial Additional Benefits To DP&L At
Customer Expense, The PUCO Exceeded The Allowable Scope Of
A Nunc Pro Tunc Order.

B. The PUCO's September 6, 2013 Entry Nunc Pro Tunc Is Unlawful
Because, In Granting Substantial Additional Benefits To DP&L At
Customer Expense, The PUCO Did Not Comply With The
Requirements Of R.C. 4903.09.

C. The PUCO Erred In Determining That The Service Stability Rider
Meets The Criteria Of R.C. 4928.143(B)(2)(D), Resulting In
Unlawful Charges To Customers.

1. The PUCO erred in finding that the Service Stability Rider
is a charge related to default service and bypassability.

a. "Default service" is already defined under R.C.
4928.14 as provider of last resort service. Since
DP&L failed to produce measurable and verifiable
evidence of its provider of last resort costs that
comprise the Service Stability Rider charge, the
PUCO erred in approving it.

b. Construing the Service Stability Rider to be related
to bypassability leads to absurd and unreasonable
results-something that should be avoided in
statutory interpretation.

2. The PUCO erred in finding that the Service Stability Rider
is a charge that has the effect of stabilizing and providing
certainty regarding retail electric service.

D. The PUCO Erred In Establishing A Service Stability Rider Charge
To Ensure The Financial Integrity Of DP&L As A Whole, When,
Under R.C. 4928.38:

1. utilities are to be fully on their own in the competitive
generation market after the market development period;
and

2
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2. the PUCO cannot authorize a utility to receive transition
revenues or "any equivalent revenues" after the market
development period.

E. The PUCO Erred In Establishing A Service Stability Rider To
Achieve A Return On Equity Target (At Customer Expense), In
Violation of R.C. 4928.03 Under Which Generation Service Has
Been Declared A Competitive Retail Electric Service.

F. The PUCO Erred In Authorizing The Service Stability Rider
Because It Is An Anti-Competitive Subsidy (Paid By Customers)
That Violates R.C. 4928.02(H).

G. The PUCO Erred In Basing Its Opinion And Order On Facts Not
Within The Record, Violating R.C. 4903.09.

H. The PUCO Erred In Determining The Amount Of The Service
Stability Rider That Customers Will Be Required to Pay By:

Overstating the amount of the Service Stability Rider over
the Electric Security Plan period because it failed to offset
the Service Stability Rider by the amount of capital
expenditure reductions that were approved as part of
DP&L's round 2 budgetJlong term forecast.

2. Failing to reduce the amount of the Service Stability Rider
because reasonable switching projections indicated less lost
revenue from switching.

a. The PUCO should reduce the Service Stability
Rider by the capital reductions approved under
DP&L's round 2 budget/long term forecast.

b. The PUCO erred when it unreasonably failed to
reduce the Service Stability Rider revenue
requirement by incorporating reasonable
assumptions about the level of switching.

I. The PUCO Erred In Authorizing A Service Stability Rider-
Extension, Through Which DP&L Can Seek To Collect An
Additional $45.8 Million In Stability Charges From Its Customers.
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1. The PUCO's decision to give DP&L the opportunity to
seek to collect an additional $45.8 million from its
customers was made without record support and contains
no findings of fact with respect to the need for such an
extension of the Service Stability Rider, thus violating R.C.
4903.09.

2. The PUCO failed to identify how the Service Stability
Rider-Extension is a provision allowed under R.C.
4928.143(B)(2), and failed to provide authority that
permits the PUCO to modify a utility's Electric Security
Plan if a utility can show its financial integrity is "at risk."

3. The PUCO erred in determining that the Service Stability
Rider-Extension should be set in order to maintain
DP&L's financial integrity when, under R.C. 4928.38:

a. utilities are to be fully on their own in the
competitive generation market after the market
development period; and

b. the PUCO cannot authorize a utility to receive
transition revenues or "any equivalent revenues"
after the market development period.

4. The PUCO erred in establishing a Service Stability Rider-
Extension to address the financial losses DP&L will
allegedly incur from its provision of competitive generation
services because the Service Stability Rider-Extension is an
anti-competitive subsidy violating R.C. 4928.02(H).

The PUCO erred by giving DP&L a second opportunity to
provide more reliable data on its financial integrity related
to year four of its Electric Security Plan term, when DP&L
failed to satisfy its burden of proof under R.C.
4928.143(C)(1).

J. The PUCO Erred When It Found That Under R.C. 4928.143(C)(1)
The Modified Electric Security Plan Is More Favorable In The
Aggregate For Customers Than The Expected Results Under A
Market Rate Offer.

4
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1. The PUCO erred by failing in its analysis required by R.C.
4928.143 (C)(1) to determine how much more customers
will have to pay under the PUCO-modified electric security
plan than under a market rate offer.

2. The PUCO erred in finding that qualitative benefits of the
electric security plan significantly outweigh the results of
the quantitative analysis.

3. The PUCO erred when it considered "qualitative benefits"
in its analysis required by R.C. 4928.143 (C)(1).

K. The PUCO Erred In Failing To Find That It Must, Under R.C.
4928.143(E), Test The PUCO-Modified Electric Security Plan In
The Fourth Year (2017) To Determine Whether It Continues To
Be More Favorable In The Aggregate For Customers As
Compared To The Expected Results That Would Otherwise Apply
Under R.C. 4928.142.

L. The PUCO Erred When It Failed To Find That The Standard
Service Offer Should Be 100% Competitively Bid Over The Entire
Electric Security Plan Period, Which Would Provide Customers
With The Benefit of Currently Low Market Prices For Lowering
Their Electric Bills.

M. The PUCO Erred In Authorizing DP&L To Defer The Costs Of
The Competitive Retail Enhancements For Collection From
Customers In A Future Distribution Rate Case.

N. The PUCO Erred In Delaying Structural Divestment Of DP&L's
Generation Assets Until May 31, 2017 (Which Continues to
Expose Customers To DP&L's Requests for Above-Market
Prices).

0. The PUCO Erred In Adopting A 1 Coincident Peak Demand Cost
Allocation For The Service Stability Rider.

P. The PUCO Erred In Failing To Consider Or Address Whether The
PUCO-Modified Electric Security Plan Ensures The Availability to
Consumers Of Reasonably Priced Retail Electric Service As
Required By R.C. 4928.02(A). And The PUCO Erred By
Adopting An Electric Security Plan That Violates R.C.
4928.02(A).

5
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Q. The PUCO Erred In Failing To Address Whether The PUCO-
Modified Electric Security Plan Protects At-Risk Populations As
Required By R.C. 4928.02(L). And The PUCO Erred By
Adopting An Electric Security Plan That Violates R.C. 4928.02(L).

The bases for this Application for Rehearing are set forth in the attached

Memorandum in Support. Consistent with R.C. 4903.10 and OCC's claims of error, the

PUCO should modify or abrogate its September 4, 2013 Order and September 6, 2013

Entry.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS' COUNSEL

ls/ Melissa R. Yost
Melissa R. Yost, Counsel of Record
Deputy Consumers' Counsel
Edmund "Tad" Berger 2
Maureen R. Grady
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-1291--- Telephone (Yost)
(614) 466-1292 m Telephone (Berger)
(614) 466-9567- 'I'elephone (Grady)
yc3str,i~occ.state.oh,us
berger@occ.state.oh.us
g.rady;;i^;occ. state. oh. us

2 Mr. Berger is representing OCC in PUCO Case No. 12-426-EL-SSO.
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MElYIO UM IN SUPPORT

1. INTRODUCTION

Fourteen years after the 1999 law that was to secure for Ohioans the benefits of

electric competition, electric customers in the Dayton area will continue to pay hundreds

of millions of dollars to Dayton Power & Light Company ("DP&L" or "Utility") above

the low market price for electricity that customers should instead be enjoying. OCC

seeks rehearing of the PUCO's September 4, 2013 Opinion and Order (September 4,

2013 Order) and the September 6, 2013 Entry Nunc Pro Tunc (September 6, 2013 Entry),

amending the September 4, 2013 Order (collectively "Orders").
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On September 4, 2013„ the PUCO approved an Electric Security Plan ("ESP") for

DP&L that the PUCO itself calculated will cost customers at least $250 million more

than a Market Rate Offer ("MRO").3 But things got much worse for customers two days

later. ln an Entry Nunc Pro Tunc, the PUCO: 1) delayed the competitive bidding of the

Standard Service Offer ("SSO") by an additional five months-until June 1, 2017; 2)

gave DP&L an additional five months-until May 31, 2017-to divest its generation

assets; 3) extended the period of the ESP for an additional 5 months; 4) extended the

Service Stability Rider ("SSR") an additional full year which means that customers have

to pay DP&L an additional $110 million in 2016; and 5) made the Service Stability Rider

- Extension ("SSR-E") available to DP&L in 2017 in the amount of $45.8 million.4

Despite these major amendments to its September 4, 2013 Order, the PUCO does not

even calculate the additional costs to customers (as compared to an MRO) of these

changes.

Moreover, the PUCO's decision to approve an ESP (that will cost customers

$250 million more than a MRO) ignores the impact of the resulting rates on customers'

bills. In particular, the PUCO's Orders are unlawful in approving DP&L's proposed

Service Stability Rider, which is intended to subsidize its provision of competitive

generation services. Under Ohio law 3, DP&L is to be "fully on its own" in the

competitive generation market by the end of its market development period - which

ended almost nine years ago, on December 31, 2005.5 Since that date, subsidies of

generation services have been prohibited under the law.

3 September 4, 2013 Order at 50.

4 September 6, 2013 Entry at 2-3.

5 R.C. 4928.38.

2
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The SSR is also, contrary to the PUCO's holding,6 a transition charge as defined

by the law. The authorization for DP&L to bill its customers for transition charges --

$441 million - ended in 2005.7 Subsidies to competitive generation services that make-

up for the under-recovery of costs - or lack of profitability -- of DP&L's generation

assets are transition charges under the law.8 It is unlawful for the PUCO to authorize

such transition charges, let alone $110 million per year for 3 years.

DP&L's customers have waited too long for the benefits of generation

competition in a market with historically low energy prices. The PUCO's Order fails to

give customers what DP&L has withheld, the benefit of competition today.

Finally, the PUCO's September 4, 2013 Order further harms residential

customers, including low-income customers, by approving an allocation for the Service

Stability Rider based on peak demands of customer classes.9 This conclusion is at odds

with the PUCO's determination that the SSR is attributable to "financial integrity" issues

that DP&L has claimed are primarily related to the amount of kWh load switching to

competitive generation providers.1° It is also inconsistent with the PUCO's finding that

the SSR is not a transition charge - and, therefore, not related to the recovery of

generation costs. l I

The PUCO should grant rehearing to undo an outcome that will deprive DP&L's

customers of the vast majority of the benefits intended by Senate Bil1221 and that

6 September 4, 2013 Order at 22.

' See Direct Testimony of Kenneth Rose at 7, 12.

8 R.C. 4929.39.

g September 4, 2013 Order at 26.

'® September 4, 2013 Order at 21, 25.

" September 4, 2013 Order at 22.

3
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unlawfully extends subsidies to DP&L's provision of generation service that were

required by Senate Bill 3 to end in 2005.

U. STANDARD OF REVIEW

Applications for Rehearing are governed by R.C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty days after issuance of an order from

the PUCO, "any party who has entered an appearance in person or by counsel in the

proceeding may apply for rehearing in respect to any matters determined in the

proceeding." 12 Furthermore, the application for rehearing must be "in writing and shall

set forth specifically the ground or grounds on which the applicant considers the order to

be unreasonable or unlawful." 13

In considering an application for rehearing, Ohio law provides that the PUCO

"may grant and hold such rehearing on the matter specified in such application, if in its

judgment sufficient reason therefor is made to appear." 14 Furthermore, if the PUCO

grants a rehearing and determines that "the original order or any part thereof is in any

respect unjust or unwarranted, or should be changed, the commission may abrogate or

modify the same * * *."ls

OCC meets both the statutory conditions applicable to an applicant for rehearing

pursuant to R.C. 4903.10 and the requirements of the PUCO's rule on applications for

12 R.C. 4903.10.

13 R.C. 4903.10(B).
14 Id.

15 Id
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rehearing.16 Accordingly, OCC respectfully requests that the PUCO grant rehearing on

the matters specified below.

III. LAW AND ARGUMENT

A. The PUCO's September 6, 2013 Entry Nunc Pro Tunc Is
Unlawful Because, In Granting Substantial Additional Benefits
To DP&L At Customer Expense, The PUCO Exceeded The
Allowable Scope Of A Nunc Pro Tunc Order.

As discussed above, through its Entry Nunc Pro Tunc, the PUCO made

substantive changes to its September 4, 2013 Order. The PUCO: 1) delayed the

implementation of the SSO being 100% competitively bid by an additional five months-

until June 1, 2017; 2) gave DP&L an additional five months-until May 31, 2017-to

divest its generation assets; 3) extended the period of the ESP for an additional 5 months;

4) extended the SSR an additional full year which means that customers have to pay

DP&L an additional $110 million in 2016; and 5) made the SSR-E available to DP&L in

2017 in the amount of $45.8 million.17

However, the scope of the changes accomplished by the September 6, 2013 Entry

exceeded the allowable scope of a nunc pro tunc order. Ohio law has been clear since the

Ohio Supreme Court's holding in Helle v. Pub. Util. Comm., that "[t]he province of a

nunc pro tunc entry is to correct the record of the court in a case so as to make it set forth

an act of the court, which though actually done at a former term thereof, was not entered

upon the journal; and it cannot lawfully be employed to amend the record so as to make it

show that some act was done at aformer term, which might or should have been, but was

16 See Ohio Adm. Code 4901-1-35.

" September 6, 2013 Entry at 2-3.
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not, then performed."1g (Citations omitted.) The Court further held, "the proper office of

a nunc pro tunc order is to con:ect the record so as to cause it to show an act of the court

which, though actually done at a former term, was not entered on the joumal.

In another Ohio Supreme Court case the Court further explained the proper use of

a nunc pro tunc order.19 In Interstate, the Court was considering an appeal from a

common carrier that was orally granted a certificate by the PUCO but then, before the

certificate was written, the PUCO amended the route the certificate covered.20 The Court

considered the Helle case and stated:

[W]hen an irregular route certificate is applied for, and an irregular
route certificate is in fact granted, the commission may not at a
later date, by a nunc pro tunc entry, change that which was done
from an irregular to a regular route, by merely saying that it was
the intention of the commission to issue a certificate for a regular
instead of an irregular route, * * * The office of a nunc pro tunc is
not to change what the court or the commission in fact did and
recorded, but is to record that which was in fact done, but was not
recorded.2 g

The Court, in Interstate, held that the Helle holding did not apply because in Interstate

the PUCO had never memorialized its decision so it was authorized to amend it prior to

issuing the certificate.Z2

Both cases are applicable to the facts at bar. The PUCO issued an Order on

September 4, 2013, and then on September 6, 2013 issued a nunc pro tunc Entry

amending the September 4 Order. The PUCO made multiple changes to the original

18 Helle v. Pub. Util. Comm., 118 Ohio St. 434, 440, 161 N.E. 282 (1928).

19 The Interstate Motor Transit Co. v. Pub. Util. Comm. of Ohio, 119 Ohio St. 264, 163 N.E. 713 (1928).
20 Id. at *268.

21 Id at *270. (Emphasis added.)
zz Id
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order and offered little justification for those changes. According to the PUCO, because

of an "administrative error the [September 4, 2013] Opinion and Order does not reflect

the decision that the Commission intended to issue, including the length of the modified

ESP period: '23 By the PUCO's own admission it is engaging in the exact behavior that

the Ohio Supreme Court explicitly stated was unlawful. It has amended a written and

filed Order so that it better reflects the intended decision of the PUCO. According to

both Helle and Interstate that is unlawful.

The PUCO issued an unlawful nunc pro tunc Entry that changed what it previously

journalized. Such action is contrary to the laws of the State as explained by the Ohio

Supreme Court and therefore the Entry Nunc Pro Tunc is unreasonable, unlawful, and

invalid.

B. The PUCO's September 6, 2013 Entry Nunc Pro Tunc Is
Unlawful Because, In Granting Substantial Additional Benefits
To DP&L At Customer Expense, The PUCO Did Not Comply
With The Requirements Of R.C. 4903.09.

Ohio law requires the PUCO to base all of its decisions on facts in the record and

then explain the rationale behind its decision. R.C. 4903.09 states, "In all contested cases

heard by the public utilities commission, a complete record of all of the proceedings shall

be made, including a transcript of all testimony and of all exhibits, and the commission

shall file, with the records of such cases, findings of fact and written opinions setting

forth the reasons prompting the decisions arrived at, based upon said findings of fact."

23 September 6, 2013 Entry at 2. (Emphasis added.)
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The Ohio Supreme Court has also made similar statements regarding the requirements of

R.C. 4903.09.24 The Court stated, "We have held that in order to meet the requirements

of R.C. 4903.09, therefore, the PUCO's order must show, in sufficient detail, the facts in

the record upon which the order is based, and the reasoning followed by the PUCO in

reaching its conclusions. (Citations omitted.) Although strict compliance with the terms

of R.C. 4903.09 is not required, a legion of cases establishes that the commission abuses

its discretion if it renders an opinion without record support."25 (Citations omitted.)

Additionally, the Court stated that it would not reverse an order of the PUCO, even if it

was found to be an abuse of discretion, unless the challenging party proves prejudicial

effect.26

In this case the PUCO offered no rationale for the changes it made to its

September 4, 2013 Order beyond stating that the changes were rectifying an

administrative error.27 However, an administrative error cannot justify the magnitude of

changes that the PUCO announced in its nunc pro tunc Entry (discussed above).28 All of

those changes were made with no reasoning offered and no mention of the record.

In its September 4, 2013 Order the PUCO stated each party's position on a given

issue and then gave, in most cases, some explanation as to why it was making its

decision. But in the Entry Nunc Pro Tunc the PUCO merely set forth changes based on a

24 Ohio Consumers' Counset v. Pub. Util. Comm. of Ohio, 111 Ohio St. 3d 300, 2006-Ohio-5789, 856
N.E.2d 213, ¶23.
2s Id at ¶23.

26 Id at ¶31.

7' September 6, 2013 Entry at 2.

28 September 6, 2013 Entry at 2-3.
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general statement that it was correcting an administrative error that did not reflect what it

intended. This is not an adequate explanation of the changes made.

Additionally, the Entry Nunc Pro Tunc has a prejudicial effect on DP&L's

customers and the parties to the case. Customers will have to pay an additional $110

million over the term of the ESP because of the September 6, 2013 Entry. That Entry

also further delays DP&L's transition to a 100% competitively bid SSO. Furthermore,

the complete lack of rationale behind those changes inhibits the parties' ability to

challenge them because they do not know the basis for the changes.

Essentially, the changes memorialized in the September 6, 2013 Entry require

customers to pay more money for their electric service. Such significant changes require

more than a single non-substantive sentence of explanation and those changes must be

supported by the record. However, this did not occur in this case. Instead, the PUCO

changed at least five crucial decisions contained in its September 4, 2013 Order with five

words, "due to an administrative error," as its sole rationale. In its September 4, 2013

Order, the PUCO states that the ESP time frame selected gives DP&L "sufficient time" to

handle certain matters before moving to a fully competitive SSO.29 Yet, the September

6, 2013 Entry does nothing to address why that time frame is no longer sufficient;

instead, it just summarily extends it by five months. The PUCO made major changes to

key portions of the ESP and failed to justify those changes in any substantive manner or

cite to the record a single time. Because the PUCO has failed to support the changes

announced in its Entry Nunc Pro Tunc, those changes are unreasonable and unlawful.

29 September 4, 2013 Order at 15.
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The PUCO's September 6, 2013 Entry Nunc Pro Tunc is an unlawful amendment

of a previously joumalized Order. The September 6, 2013 Entry is in direct

contravention of established Ohio Supreme Court precedent goveming the use of nunc

pro tunc orders. For all these reasons, the September 6, 2013 Entry Nunc Pro Tunc is

unlawful. Accordingly, the PUCO should grant rehearing on this issue.

C. The PUCO Erred In Determining That The Service Stability
Rider Meets The Criteria Of R.C. 4928.143(B)(2)(D), Resulting
In Unlawful Charges To Customers.

Under R.C. 4928.143(B)(2)(d), in order for a provision such as the Service

Stability Rider to be lawful under a utility's electric security plan, it must satisfy three

criteria. First, the provision must be a term, condition, or charge. Second, the provision

must relate to one of the following categories: limitations on customer shopping for retail

electric generation service, bypassability, standby, back-up, or supplemental power

service, default service, carrying costs, amortization periods, and accounting or deferrals,

including future recovery of such deferrals. Third, the provision must also have the effect

of stabilizing or providing certainty regarding retail electric service.

The PUCO determined that the SSR met these three criteria. But as explained

below, the PUCO erred in its findings.

1. The PUCO erred in finding that the Service Stability
Rider is a charge related to default service and
bypassability.

In its Opinion and Order, the Commission found that the Service Stability Rider is

a temn, condition, or charge, thus meeting the first statutory condition.30 But the PUCO

30 September 4, 2013 Order at 21
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then found the Service Stability Rider met the second and third criteria of the statute,

conclusions that were disputed by nearly every party in the case, but the Utility.

The PUCO ruled that the standard service offer is the default service for DP&L

customers who choose not to shop.31 The PUCO also found that the SSR charge is a

stability charge that maintains the Utility's financial integrity so that it may continue to

provide the SSO, or "default service."32 For both of these reasons, the PUCO concluded

that the SSR is related to default service. In a similar vein, the PUCO concluded that the

SSR relates to bypassability because it is a non-bypassable charge.33 It appears that the

PUCO merely accepted DP&L's claim that the SSR relates to the terms "default service"

and "bypassability". DP&L's interpretation of these terms, in turn, appears to be based in

large part on the PUCO's findings in the Ohio Power Company ("AEP Ohio") electric

security plan case, Case No. 11-346-EL-SSO.34

The PUCO's interpretation of these terms, however, is wrong. It has

misconstrued the statute in question-R.C. 4928.143(B)(2)(d). The SSR is not related to

"default service." Nor is the SSR related to bypassability. The PUCO has statutorily

construed "default service" when that term has a clear and definite meaning to it. In

doing so, the PUCO erred.

When the language of the statute is clear and unambiguous, it is to be applied, not

interpreted. 35 And when the PUCO construed the Service Stability Rider to relate to

31 Ia

32
Id.

33
Id.

34 OCC and others have appealed the Ohio Power Company ESP decision. The appeal is in the briefing
stages.
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bypassability it engaged in statutory construction that leads to unreasonable or absurd

results. The PUCO should grant rehearing on these matters

a. "Default service" is already defined under R.C.
4928.14 as provider of last resort service. Since
DP&I, failed to produce measurable and
verifiable evidence of its provider of last resoet
costs that comprise the Service Stability Rider
charge, the PUCO erred in approving it.

It is well settled that where the language of the statute is clear and unambiguous

and conveys a clear and definite meaning, there is no need to apply rules of statutory

construction.36 An unambiguous statute is to be applied, not interpreted.37 "In such a

case, we do not resort to rules of interpretation in an attempt to discern what the General

Assembly could have conclusively meant or intended in * * * a particular statute--we rely

only on what the General Assembly has actually said." 38 Thus, legislative intent may be

inquired into only if the statute is ambiguous on its face.39

Here, there is no ambiguity in the law. "Default service" is legislatively defined.

Under R.C. 4928.14, default service is defined as the provision of generation by the

utility where the non-utility supplier (marketer) fails to provide retail generation service

to customers. According to the statute, if a supplier fails to provide electric generation

36 Sears v. Weimer, 143 Ohio St. 312, 55 N.E.2d 413 (1944), ¶5, syllabus).

37 Meeks v. Papadopulos, 62 Ohio St.2d 187, 190, 404 N.E.2d 159 (1980).
31 Muenchenbach v. Preble Cty., 91 Ohio St.3d 141, 149, 742 N.E.2d 1128 (2001) (Moyer, C.J.,
dissenting).
39

See Cline v. Ohio Bur. ofAlotor Vehicles, 61 Ohio St.3d 93, 96-97, 573 N.E.2d 77 (1991), where the
Ohio Supreme Court summarized the rules of statutory construction as follows: "Where the language of a
statute is plain and unambiguous and conveys a clear and definite meaning, there is no need to apply rules
of statutory interpretation ***. However, where a statute is found to be subject to various
interpretations, a court called upon to interpret its provisions may invoke rules of statutory construction in
order to arrive at legislative intent ***. The primary rule in statutory construction is to give effect to the
legislature's intention ***. Legislative intent must be determined from the language of the statute itself *
**, as well as from other matters, see R.C. 1.49. In determining intent, it is the duty of the court to give
effect to the words used, not to delete words used or insert words not used." (Citations omitted).
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service to customers within the utility's service territory, the customers of the supplier

default to the utility's standard service offer until the customer chooses an alternative

supplier.

The Ohio Supreme Court has on a number of occasions addressed the default

service requirements of R.C. 4928.14.40 The Court has recognized that "default service"

is related to a utility's provider of last resort ("POLR") obligations as provided in R.C.

4928.14. 41 Specifically, the Court explained that provider of last resort costs are "charges

incurred by an incumbent electric distribution utility for risks associated with its statutory

obligation under R.C. 4928.14(C), as the default provider, or provider of last resort, for

customers who opt for another provider who then fails to provide service."42

The PUCO itself has also recognized that the default service requirements under

R.C. 4928.14 relate to provider of last resort obligations. The PUCO concluded that

POLR costs are costs incurred by the electric distribution utility for risks associated with

its legal obligation as the default provider for customers who shop and then return to the

utility for generation service. The PUCO made this finding just a few years ago.43 The

law has not changed since the PUCO last applied the default service language to mean

40 Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 117 Ohio St.3d 486, 2008-Ohio-990,
885 N.E.2d 195, In re Application of Columbus Southern Power Company, et al., 128 Ohio St.3d 512, 2011-
Ohio-1788, 947 N.E.2d 655, ¶¶22-30, Ohio Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340,
2007-Ohio-4276, 872 N.E.2d 269, 111118-26.

41 See, e.g., Constellation New Energy, Inc. v Pub. Util. Comm., 104 Ohio St.3d 530, 2004-Ohio-6767, 820
N.E.2d 885, ¶39, footnote 5.

42 Ohio Consumers' Counsel v. Pub. Util. Comm., 114 Ohio St.3d 340, 2007-Ohio-4276, 872 N.E.2d 269,
¶4, footnote 2 (citation omitted).

43 In re the Application of Columbus Southern Power Company for Approval of an Electric Security Plan;
an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets,
Case No. 08-917-EL-SSO, Order on Remand at 18 (Oct. 3, 2011).
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provider of last resort. Since the law is unchanged, the PUCO's application of the law

should not change.

As indicated, R.C. 4928.14 clearly defines default service as pertaining to the

need to serve returning customers. Defmitions provided by the General Assembly are to

be given great deference in deciding the scope of particular terms.44 Indeed, the Ohio

Supreme Court has noted that "the General Assembly's own construction of its language,

as provided in definitions, controls in the application of a statute.* **."45

Default service as defined by the General Assembly, the Ohio Supreme Court,

and the PUCO means service provided by the electric distribution company that must be

offered if generation suppliers are unable to continue to serve customers who have

switched from the utility to a supplier. No more and no less.

A standard service offer can only consist of "competitive" components of retail

electric service, while default service (provider of last resort) can have competitive and

non-competitive components.46 Thus, the two terms are not synonymous. In R.C.

4928.141 the General Assembly defines the standard service offer in broad terms as "all

competitive retail electric services necessary to maintain essential electric service to

consumers, including a firm supply of electric generation service." For a component of

retail electric service to be deemed "competitive" there must be a declaration by the

Revised Code or the PUCO that the service component is competitive.47

'`` Good Samaritan Hospital v. Porterfield, 29 Ohio St.2d 25, 30, 278 N.E.2d 26 (1972).

45 Ohio Civil Rights Comm. v. Parklawn Manor, 41 Ohio St.2d 47, 50, 322 N.E.2d 642 (1975).

46Indus. Energy Users-Ohlo v. Pub. Util. Comm., 117 Ohio St.3d 486, 492, 2008-Ohio-990, 885 N.E.2d
195, ¶27(Court found that the PUCO may allow a distribution utility's non-competitive costs associated
with POLR, and determined that the PUCO's approval must be given under R.C. Chapters 4905 and 4909).

47 See R.C. 4928.01(13).
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Thus, this Commission should not construe default service because it is clearly

defined under R.C.4928.14. And as defined in that statute, default service means

provider of last resort. Default service does not mean standard service.

But DP&L failed to prove that that the costs charges to customers through the

Service Stability Rider are comprised of costs of DP&L being the provider of last resort.

The PUCO has ruled that in order to collect POLR charges, the Utility must produce

measurable and verifiable evidence of its provider of last resort costs.48 Here, the Utility

clearly failed to produce such evidence. Yet the PUCO approved the Service Stability

Rider as a stability charge that maintains the Utility's financial integrity so that it may

continue to provide SSO service, which it defined as "default service."

The PUCO violated the law when it allowed the Utility to charge customers $330

million for rate stability, on a premise that the standard service offer equates to default

service under the statute. There is no statutory justification for approving the SSR under

R.C. 4928.143(B)(2)(d). There is no evidence in the record that there are measurable and

verifiable costs of the Utility's POLR obligations. The PUCO erred.

b. Construing the Service Stability Rider to be
related to bypassability leads to absurd and
unreasonable resultsr-something that should be
avoided in statutory interpretation.

Similarly, the PUCO erred in determining that the SSR is related to bypassability.

Notably, it came to this conclusion without any explanation. Unlike "default service,"

"bypassability" is not a term defined by the General Assembly. Thus, the PUCO can

4$ See In re the Application of Columbus Southern Power Company for Approval of an Electric Security
Plan, an Amendment to its Corporate Separation Pdan; and the Sale or Transfer of Certain Generating
Assets, Case No. 08-917-EL-SSO, et al., Order on Remand at 29 (Oct. 3, 2011) (holding that POLR costs
should be readily measurable and verifiable).
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engage in statutory interpretation. But when the PUCO construes the statute it must do so

in a reasonable manner and should consider Ohio's Rules of Statutory Construction and

the case law that has developed under those rules.

One of Ohio's Rules of Statutory Construction is R.C. 1.49. Under R.C. 1.49

when a statute is ambiguous, a court or agency may consider, inter alia, the consequences

of a particular construction in determining the intent of the legislature. If the

interpretation of the statute produces unreasonable or absurd results it should be avoided.

State ex rel. Bolin v. Ohio Environmental Protection Agency, 82 Ohio App.3d 410, 413,

612 N.E.2d 498 (1992) (holding that a strong presumption exists in favor of statutory

construction which avoids absurd results).

But the PUCO did not consider the consequences of its interpretation of

bypassability. It failed to consider that unreasonable or absurd results are likely if its

statutory analysis holds. This is because all utility charges are either bypassable or non-

bypassable and hence, under the PUCO's interpretation, all charges can be said to relate

to bypassability. That type of interpretation renders subsection (d) and the entirety of

R.C. 4928.143(B)(2) virtually meaningless.

The PUCO's interpretation, if accepted, would open the floodgates to all sorts of

charges. This is contrary to the General Assembly's express intent (as construed by the

Ohio Supreme Court)49 to place limits on the provisions that an electric utility may

include in its electric security plan. For these reasons, the PUCO erred. Rehearing

should be granted on this issue.

49 In re Application of Columbus Southerrr Power Company, et al., 128 Ohio St3d 512, 2011-Olrio-1788, 947
N.E.2d 655,132.
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2. The PUCO erred in finding that the Service Stability
Rider is a charge that has the effect of stabilizing and
providing certainty regarding retail electric service.

As stated above, the PUCO erred in finding that the Service Stability Rider fits as

a charge related to "default service" or "bypassability" under the statute. Thus, the

second criteria - determining that the charge fits within the categories enumerated in the

statute - was not met. But the PUCO also erred in finding that the SSR met the third

criteria of the statute-that it has the effect of stabilizing or providing certainty regarding

retail electric service.

The PUCO found that the SSR would have the effect of stabilizing or providing

certainty regarding retail electric service.5° It also found that if DP&L's financial

integrity "becomes further compromised, it may not be able to provide stable or certain

retail electric service." 51 The PUCO noted that DP&L is not structurally separated and

thus, the financial losses in the generation, transmission, or distribution business of

DP&L are financial losses for the entire utility.52 The PUCO then concluded that the

SSR will provide stable revenue to DP&L for the purpose of maintaining its financial

integrity.

But the PUCO misses the point. The statute is directed to providing certainty

regarding retail electric service, not certainty of revenues for the utility. The words of

the statute state that the "terms, conditions, or charges" must "have the effect of

stabilizing or providing certainty regarding retail electric service." But the PUCO reads

the language to allow any provision that enriches the utility so long as the utility can

so September 4, 2013 Order at 21.

51 Id.

52 Id. at 22.
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make a case that it needs revenues in order to continue to provide service. In other

words, under the PUCO's interpretation, as long as the provision stabilizes the utility's

earnings, it is permissible.

Such a liberal construction of the statute conflicts with the Ohio rules of statutory

construction. Had the General Assembly wanted to allow more permissive structuring of

an electric security plan, it would have inserted language to that effect. It did not. The

statute is written from the perspective of the customer and requires certainty regarding

retail electric service, not certainty of earnings for the utility.

The doctrine of expressio unius est exclusio alterius provides that to express or

include one thing implies the exclusion of the other or of the alternative.53 Under that

doctrine, the General Assembly's provision of authority to the PUCO to approve specific

provisions that promote stability and certainty regarding retail electric service means

just that. It does not mean that a provision is permissible so long as it promotes stability

and certainty of earnings for the utility.

The PUCO cannot rewrite the law. "To construe or interpret what is already plain

is not interpretation but legislation, which is not the function of the courts."sa R.C.

4928.143(B)(2)(d) is clear and unambiguous.

The PUCO's attempt to interpret the words in the statute to justify approving the

SSR under R.C. 4928.143(B)(2)(d) is unlawful and unreasonable. The PUCO should

grant rehearing on this issue and reverse its holding.

s3
Black's Law Dictionary 661 (0 Ed.2009).

54 Thompson Elec., Inc. v. Bank One, Akron, NA., 37 Ohio St.3d 259, 264, 525 N.E.2d 761 (1988)
(remaining citation omitted).
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D. The PUCO Erred In Establishing A Service Stability Rider
Charge To Ensure The Financial Integrity Of DP&L As A
Whole, When, Under R.C. 4928.38:

1. utilities are to be fully on their own in the competitive
generation market after the market development
period; and

2. the PUCO cannot authorize a utility to receive
transition revenues or "any equivalent revenues" after
the market development period.

The PUCO noted that the Service Stability Rider will provide revenue to DP&L

for purposes of maintaining its financial integrity.55 The PUCO acknowledged that

because DP&L had not structurally separated, its financial losses in generation,

transmission or distribution are financial losses for "DP&L," the entire utility. Thus, the

PUCO justified the SSR as supporting all of the utility's lines of business-generation,

transmission, and distribution. But the SSR is not necessary to support the utility's

transmission and distribution businesses, which DP&L's Chief Financial Officer, Mr.

Jackson, acknowledged are financially stable.56 Consequently, the SSR is really designed

to just support DP&L's competitive generation services. The record in the proceeding

bears this out. DP&L witness Jackson testified that DP&L's alleged financial integrity

woes have been driven by three factors, all pertaining to the generation business:

increased customer switching, declining wholesale prices, and declining capacity

prices.57

But requiring customers of a utility to subsidize competitive generation services is

contrary to the law. Under R.C. 4928.38, the General Assembly expressly limited

55 September 4, 2013 Order at 22.

56 Transcript Volume I-public, at pages 117-118.

57 DP&L Ex. 1A at 13.
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customer funding of generation services. The law clearly provides that with the

termination of transition revenues at the end of the market development period, "the

utility shall be fully on its own in the competitive market." By definition, being "fully on

its own in the competitive market" (the generation market), means that a utility no longer

receives funds from customers that support, either directly or indirectly, its generation

operations. Rather the utility must compete with other generation market participants and

face customer switching, fluctuating wholesale prices, and uncertain capacity prices,

without subsidy. This should mean that the SSR cannot be approved because it is used as

an unjustified "protection" or "insulation" for the Utility against the very market forces

that the General Assembly intends to promote in Ohio.

But the PUCO never addressed the fact that the SSR is intended to unlawfully

subsidize competitive generation services. Rather, it focused on addressing intervenor

arguments that the SSR is an unlawful transition charge.58 While the illegality of further

transition charges is a critical inquiry, it involves a separate inquiry, apart from the

inquiry as to whether the SSR is an illegal subsidy of competitive generation services.

Being fully on its own in the competitive market means there can be no subsidy of

the utility's generation business. The Service Stability Rider is a subsidy, directed solely

at ensuring the revenues or the "financial integrity" of DP&L's generation business. The

PUCO's authorization of the Service Stability Rider was unlawful and violated R.C.

4928.38. The PUCO should reverse its decision.

But there are more reasons the PUCO should reverse its decision. Under R.C.

4928.38, once the market development period is over, there can be no further collection

58 ,See September 4, 2013 Order at 22.
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of transition revenues from the utility's customers. Additionally, the law precludes "any

equivalent revenues" from being given to the utility. As OCC Witness Rose testified, the

market development period for DP&L ended on December 31, 2005.59 This means that

all transition revenues or "any equivalent revenues" may not be authorized by the PUCO.

The only exception to this prohibition relates to express authorizations found in

R.C. 4928.31 through 4928.40. Those provisions specifically relate to a utility's electric

transition plan. DP&L's transition plan expired long ago. The exceptions, thus, no

longer apply.

The PUCO however, concludes summarily that its authorization of the SSR is not

the equivalent of authorizing transition revenues.6® The PUCO appears to believe that

because DP&L has not claimed that its electric transition plan ("ETP") failed to provide

sufficient revenues, then the Service Stability Rider cannot be a claim for transition

revenues or any equivalent revenues. This makes little sense. Transition charges were

charges designed to subsidize generation services (during the transition to a competitive

generation market). The SSR is a charge designed to subsidize generation services (that

are supposed to be "fully on their own"). The SSR is an illegal transition charge.

Under R.C. 4928.37(A)(1), transition charges were initially permitted to provide

a utility with the opportunity to receive revenues "that may assist it in making the

transition to a fully competitive retail electric generation market."61 Dr. Rose, who is very

familiar with the transition cost legislation through his work with the Ohio Legislative

s9 Direct Testimony of OCC witness Kenneth Rose at 12.

60 September 4, 2013 Order at 22.

61 See R.C. 4928.37.
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Services Commission,62 identified the SSR request as a request for transition revenues or

any equivalent revenues. 63

The law which uses the expansive phrase "any equivalent revenues" does not

differentiate between ETP claims and post-ETP claims. DP&L's present claim is that it

needs assistance in order to complete the transition to a fully competitive market when

100% of its SSO will be competitively bid.64 It needs the assistance because of

increased customer switching, declining wholesale prices, and declining capacity

prices.65 This assistance the SSR provides to DP&L is the equivalent of receiving

transition revenues, albeit in a different period of time-i.e. post-ETP.

The Commission erred in allowing DP&L to collect transition revenues or the

equivalent revenues from customers through the SSR, above and beyond the $441 million

already paid for by customers. 66 The Commission is a creature of statute. It may only

exercise the authority given to it by the General Assembly.67 It cannot authorize DP&L

to collect any revenues equivalent to transition revenues after the end of the market

development period. The PUCO should reverse its finding in this regard, and deny the

62 Dr. Rose was employed by the Legislative Services Commission to assist in the drafting of S.B.3, which
contained the transition cost provisions that became R.C. 4928.37-39. See Direct Testimony of Kenneth
Rose at 2; Transcript Volume VIII-public, pages 2026-2030.

63 Direct Testimony of OCC witness Kenneth Rose at 10.

64 See Direct Testimony of DP&L witness Craig L. Jackson at 2-3; Second Revised Testimony of Craig L.
Jackson at 6.

65 DP&L Ex. lA at 13.

66 Direct Testimony of OCC witness Kenneth Rose at 7; In the Matter of the Application of the Dayton
Power & Light Company for Approval of Transition Plan, Pursuant to 4928.31, Revised Code and for the
Opportunity to Receive Transition Revenues as Authorized Under 4928.31 to 4928.40, Revised Code, Case
No. 99-1687-EL-ETP, Opinion and Order (Sept. 21, 2000).

67 Columbus S. Power Co. v. Pub. Util. Comm. (1993), 67 Ohio St. 3d 535, 620 N.E.2d 835; Pike Natural
Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio St. 2d 181, 22 Ohio Op. 3d 410, 429 N.E.2d 444; Consumers'
Counsel v. Pub. Util. Comm. (1981), 67 Ohio St. 2d 153,21 Ohio Op. 3d 96, 423 N.E.2d 820; and Dayton
Communications Corp. v. Pub. Util. Comm. (1980), 64 Ohio St. 2d 302, 18 Ohio Op. 3d 478,414 N.E.2d
1051.
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Utility the ability to collect hundreds of millions of dollars more in new (or additional)

transition revenues from its customers during 2014 through 2016, and possibly through

May 31, 2017.

E. The PUCO Erred In Establishing A Service Stability Rider To
Achieve A Return On Equity Target (At Customer Expense),
In Violation of R.C. 4928.03 Under Which Generation Service
Has Been Declared A Competitive Retail Electric Service.

In its Opinion and Order, the PUCO authorized a Service Stability Rider to

achieve a Return on Equity ("ROE") target of 7 to I 1 percent.68 On this basis the PUCO

approved a Service Stability Rider of $110 million per year for each of three years from

January 2014 through December 2016.61

While the PUCO claims that it did not exactly determine the ROE the utility will

recover,7Q it cannot escape the fact that it set a level of guaranteed revenues for the

Utility, which is nothing short of regulation. Instead of allowing DP&L to address the

challenges of market forces on its own, the PUCO set regulated electric utility charges for

DP&L to collect from captive customers.

But DP&L's generation business was declared a competitive service under R.C.

4928.03, and as a competitive service, it was deregulated. In other words, competitive

generation service is no longer subject to traditional cost-based regulation.7' OCC

Witness Rose testified that setting the SSR (and the switching tracker) to ensure DP&L's

68 September 4, 2013 Order at 25.
69 September 6, 2013 Entry at 2.

70 September 4, 2013 Order at 25.

71 Direct Testimony of OCC witness Daniel J. Duann at 5.
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"overall creditworthiness" is an attempt to re-introduce regulatory protection for the

generation portion of DP&L's business that has been deregulated.72

Guaranteeing revenues for DP&L in order to meet a targeted return on equity

conflicts with the goals of S.B.22 1. As Dr. Rose testified, requesting that all customers

ensure the financial integrity of DP&L is equivalent to requiring customers to guarantee a

certain level of earnings for both the regulated and non-regulated (i.e. generation)

portions of DP&L's business. This interferes with the operation of a competitive

market.73

Dr. Rose testified that, from an economic perspective, it is not sound regulatory

policy to guarantee that DP&L receive a certain level of generation revenues.74 Retail

customers should no longer protect the Utility from competitive generation market risks.

DP&L has had sufficient time to prepare for a competitive generation market. In a

competitive market setting, DP&L should not receive compensation from customers for

market losses, just as it does not share profits with customers from market gains.

Each market participant in Ohio's generation services market is responsible for its

own loss or profit.75 This is the premise of R.C. 4928.38-each utility, after the market

development period, "shall be fully on its own in the competitive market."

But the Commission's ruling allowing the SSR disregards the statutes and the

premise of the entire statutory scheme. The Commission erred. On rehearing it should

72 Direct Testimony of OCC witness Kenneth Rose at 5.

73 Id. at 16.

74 Id at 5.

75 Direct Testimony of OCC witness Daniel J. Duann at 30.
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reverse its ruling guaranteeing a ROE to a utility whose generation operations were

deregulated.

F. The PUCO Erred In Authorizing The Service Stability Rider
Because It Is An Anti-Competitive Subsidy (Paid
Customers) That Violates R.C. 4928.02(gl).

When the PUCO approved the Service Stability Rider it created an anti-

competitive subsidy to one competitive generation service supplier -- DP&L. DP&L will

receive a customer-funded subsidy to enrich its generation business. Collection from

customers of SSR revenues will give DP&L an unfair advantage because it will provide a

subsidy of DP&L's competitive generation service by DP&L's captive distribution

cUstomers.16

Such a subsidy violates R.C. 4928.02(H). Under that statute, the PUCO must

ensure effective competition by avoiding anti-competitive subsidies flowing between

competitive and non-competitive retail service. That provision also prohibits the

recovery of generation-related costs through distribution rates. In fact, the Ohio Supreme

Court struck down a PUCO Order where the PUCO violated this policy provision of R.C.

4928.02.77 There, the Commission had permitted a utility to collect generation costs

through future distribution rate cases or fuel cost recovery mechanisms to reduce

distribution related expenses. The Court found that R.C. 4928.02(G),7$ prohibiting anti-

competitive subsidies, had been violated. The Court reversed the PUCO and remanded

the case to the PUCO to modify the rate plan to remedy the statutory violation.

761d. at 15.

"Elyria Foundry Co. v. Pub. Util. Comm., (2007), 114 Ohio St.3d 305.

78 Under S.B. 221, new subsections were inserted into RC. 43928.02, and thus the subsections were re-
designated. Subsection (G) became the current subsection (H).
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Similarly, here, the Service Stability Rider violates this provision of R.C.

4928.02. Thus, the SSR is an improper and illegal subsidy of DP&L's generation

services, which have been declared to be competitive and may not be subsidized. The

PUCO should reverse and reject the Service Stability Rider.

G. The PUCO Erred In Basing Its Opinion And Order On Facts
Not Within The Record, Violating R.C. 4903.09.

In its Order, the PUCO summarizes the testimony and arguments of intervenors

and Staff on numerous issues including the SSR. On page twenty of the Order, the

PUCO refers to the testimony of Staff Witness Choueiki claiming that "Staff witness

Choueiki noted that the Commission has granted similar charges [stability charges] to

other utilities based upon Section 4928.143(B)(2)(d), Revised Code (Staff Ex. 10 at 11).

AEP /ESP II Case; In Re Duke Energy Ohio, Case No. 11-3549-EL-SSO."

But, Mr. Choueiki's testimony citing the Duke Energy Ohio Case as an example

of the PUCO granting similar charges to other utilities was withdrawn, in response to

OCC's motion to strike.79 Thus, the Commission erred in citing to testimony that is not

within the record. When the PUCO did so, it violated R.C. 4903.09. That statute

requires the PUCO to make factual findings in its written opinions based on evidence in

the record. The PUCO should grant rehearing and correct its opinion and order,

consistent with the record in this proceeding.

79 Transcript Volume VII-public, page 1827.
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H. The PUCO Erred In Determining The Amount Of The Service
Stability Rider That Customers Will Be Required to Pay By:

1. Overstating the amount of the Service Stability Rider
over the Electric Security Plan period because it failed
to offset the Service Stability Rider by the amount of
capital expenditure reductions that were approved as
part of DP&L's round 2 budget/long term forecast.

And

2. Failing to reduce the amount of the Service Stability
Rider because reasonable switching projections
indicated less lost revenue from switching.

The PUCO authorized DP&L to collect an SSR from its customers over the term

of DP&L's electric security plan. As argued, above, the PUCO erred in doing so, and it

should reverse itself. In the event the PUCO does not grant rehearing on that issue, it

should nonetheless grant rehearing on its findings pertaining to the amount of the SSR

because the amount of the SSR needed to ensure DP&L's financial integrity is

unreasonably overstated.

When considering the amount of revenues needed to ensure DP&L's financial

integrity, the PUCO made two errors, which unreasonably overstate the calculation of the

SSR. First, the PUCO failed to offset the SSR amount with the capital expenditure

reductions that were approved as part of DP&L's round 2 budget/long term forecast.

Second, it failed to reduce the SSR to reflect less revenue loss associated with reasonable

switching assumptions. The failure to adjust the SSR downward for these errors resulted

in an SSR that is unreasonably overstated and inconsistent with the PUCO's intent that

the SSR is the "minimum amount necessary to ensure the Company's financial integrity

and provide it with the opportunity to achieve a reasonable ROE during the ESP: '80

s® September 4, 2013 Order at 25.
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a. The PUCO should reduce the Service Stability
Rider by the capital reductions approved under
DP&L's round 2 budget/long term forecast.

In the September 4, 2013 Order, the PUCO explained that it did not offset the

proposed SSR by future capital expenditure reductions because it was not persuaded that

the potential capital expenditure reductions have as significant an impact on the

Company's ROE as the potential O&M savings.81 While the Commission is correct that

the capital expenditure reductions have less of a direct impact on the Company's ROE

than potential O&M savings, there is still a distinct impact that translates to

in reduced depreciation expense, and consequently reduced revenue requirements over

the term of the ESP.

The record reflects that DP&L did not include in its

82 But as part of the round 2 budgetllong term

forecast, which was recently approved, $3 DP&L Inc.

MN

DP&L witness Malinak testified

that, assuming the mid-point of the capital expenditure reduction of

apjd

12 Transcript Volume 1-confidential, pages 102-103.

83 Transcript Volume I-public, page 217.

84 Transcript Volume 1-confidential, page 95; FES Exhibit 4.

85 Transcript Volume I-confidential, pages 96-97; FES Exhibit 4.
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year).$7 Multiplying that reduced depreciation expense each year for the three year ESP

period translates into of reduced depreciation expenses. These reductions

to depreciation expense equate dollar for dollar to reduced revenue requirements. These

reduced revenue requirements should have been used to offset the SSR, but they were

not. It was unreasonable for the PUCO to disregard these reductions. Doing so

significantly overstates the amount of the SSR byM M million/$110million), to

the detriment of all customers who are being forced to pay it. The PUCO should grant

rehearing to recalculate the SSR to take into account the reduced capital expenditures.

b. The PUCO erred when it unreasonably failed to
reduce the Service Stability Rider revenue
requirement by incorporating reasonable
assumptions about the level of switching.

In starting with DP&L's SSR calculation of $137.5 million per year, and adjusting

it for the O&M reductions, the PUCO unreasonably accepted the Utility's switching

assumptions. As Staff Witness Choueiki testified, the projected annualized switch rates

that DP&L Witness Chambers relied upon to estimate the utility's retail revenues were

not reasonable.88 The PUCO Staff advocated using more reasonable switch rates that

would be in the range, as compared to overall switching rates

incorporated into the Utility's SSR calculation. 89 When PUCO Staff adjusted the switch

rates to more reasonable levels, it concluded that there would be a significant increase in

$6 Assuming straight line depreciation over 25 years.

$' Rebuttal and Supplemental Testimony of DP&L witness R. Jeffrey Malinak at 27.

88 Prefiled Testimony of PUCO Staff witness Hisham M. Choueiki at 13.

89 See Second Revised Testimony of DP&L witness Aldyn W. Hoekstra at 8; Exhibit WJC-3.B.
Remarkably, the Utility projects an almostM increase in yearend overall switchin from 2012 through
2013. The latest actual overall switching rates, as of February 28, 2013, was showittg no indication
of a jump in overall switching as projected by Mr. Hoekstra. Transcript Vol. Ii -t.cznf°idetttial, at page 293.
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DP&L's retail revenues as compared to revenues projected by DP&L.9° The increase in

retail revenues would in turn decrease the need for SSR revenues. But the PUCO ignored

this issue. That was unreasonable and resulted in an overstated SSR. The PUCO should

grant rehearing on this issue to determine the revised revenue requirement for the SSR,

using realistic switching rates.

1. The PUCO Erred In Authorizing A Service Stability Rider-
Extension, Through Which DP&L Can Seek To Collect An
Additional $45.81VIillion In Stability Charges From Its
Customers.

1. The PUCO's decision to give DP&L the opportunity to
seek to collect an additional $45.8 million from its
customers was made without record support and
contains no findings of fact with respect to the need for
such an extension of the Service Stability Rider, thus
violating R.C. 4903.09.

The PUCO authorized DP&L to create an SSR Extension ("SSR-E") which it

initially set at zero.91 Under the PUCO's Order, DP&L can use the SSR-E to collect

from its customers up to $45.8 million for the five months ending May 31, 2017.92 The

PUCO determined that the SSR-E mechanism will give DP&L the opportunity to provide

more reliable data on its financial integrity.93 The SSR-E will function like the SSR the

PUCO approved-to inappropriately ensure stability and certainty regarding the utility s

earnings during 2017. The PUCO noted that the SSR-E will ensure stability and

certainty regarding electric service because DP&L will provide more clear and reliable

data for the later months of the ESP.94

90 Prefiled Testimony of PUCO Staff witness Hisham M. Choueiki at 13.

91 September 4, 2013 Order at 26.

92 September 6, 2013 Entry at ¶4.
93 September 4, 2013 Order at 27.

94 Id
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As discussed previously, under R.C. 4903.09, the Commission must decide the

case before it based on evidence in the record. It must make "findings of fact," and issue

"written opinions setting forth the reason prompting the decisions" "based upon said

fmding of fact.9995

But the facts cited by the PUCO and the record developed in the case do not

support the need for SSR-E. In fact, the PUCO found that it was "persuaded by the

testimony at the hearing that the reliability of financial projections significantly declines

over time." For that reason it authorized the SSR only until December 31, 2016.96 Thus,

if there are no reliable financial projections for 2017 that justify collecting the SSR over

that time frame, there can be no facts that justify allowing DP&L to seek additional

customer funding in 2017 through a similar mechanism, the SSR-E. Rehearing should be

granted and the PUCO should reverse its decision to authorize rider SSR-E.

2. The PUCO failed to identify how the Service Stability
Rider-Extension is a provision allowed under R.C.
4928.143(B)(2), and failed to provide authority that
permits the PUCO to modify a utility's Electric Security
Plan if a utility can show its financial integrity is "at
risk."

In approving the SSR-E, the PUCO found that the SSR-E will ensure that

"customer charges are being assessed based upon current and reliable information, that

stability charges will continue to have the effect of stabilizing or providing certainty

regarding retail electric service, and the financial integrity of DP&L will be maintained

without granting DP&L significantly excessive earnings."97 But the PUCO nonetheless

95 R.C. 4903.09.

96 September 6, 2013 Entry at ¶4.

97 September 4, 2013 Order at 27.
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authorized the SSR-E without making a finding that the rider is a permissible provision of

an electric security plan.

In order for a provision to be authorized as part of a utility's electric security plan,

it must fall within the purview of R.C. 4928.143(B)(2).48 If a provision of an electric

security plan does not fit within one of the categories listed in R.C. 4928.143(B)(2), the

PUCO cannot authorize it. Here the PUCO appears to be relying upon its primary

finding that the SSR is a charge authorized under R.C. 4928.143(B)(2); thus, the SSR-E,

which is an extension of the SSR, must also be authorized.

But as explained above, the PUCO erred in finding that the Service Stability Rider

is a charge related to default service and bypassability. The SSR is not related to default

service. Nor is it related to bypassability. And the SSR does not stabilize or provide

certainty regarding retail electric service. The SSR-E fares no better. It is not related to

"default service." Nor is it related to bypassability. And it does not stabilize or provide

certainty regarding retail electric service. Thus, the PUCO had no authority to approve

the SSR-E, even as a "zero" rider.

Moreover, it appears that the PUCO has agreed to allow DP&L to collect (through

the rider) up to $45.8 million of extra revenues from customers so long as DP&L can

meet certain conditionsg9and show that its financial integrity will be compromised or is

"at risk."1°° This enables the PUCO to adjust an approved ESP after three years have

passed.

98 In re: Columbus Southern Power Co., 2011-Ohio-1788 at ¶32.

99 DP&L must also meet the following conditions: it must file an application for a distribution rate case; it
must file an application to divest its generation assets; it must file an application to modemize its electric
distribution infrastructure; and it must establish and begin implementing a plan to modernize its billing
system. September 4, 2013 Order at 27-28.

400 September 4, 2013 Order at 27.
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While the PUCO possesses the authority to adjust a market rate offer ("MRO") to

address an emergency that threatens a utility's financial integrity under R.C.

4928.143(D), the PUCO does not possess the same authority for an electric security plan.

Any adjustments to an ESP are limited to those that can occur under R.C. 4928.143(E).

Under R.C. 4928.143(E), when there is an ESP with a term greater than three

years, the PUCO must test the plan to determine if the plan still meets the "more

favorable in the aggregate" standard. Additionally, the PUCO must test whether the

prospective effect of the ESP is substantially likely to provide the EDU with a

significantly excessive return on equity. Notably, missing from the statute is any

reference to reviewing whether the plan places the utility's financial integrity at risk.

Thus, by approving an SSR-E, and pennitting the utility the opportunity to collect

another $45.8 million from customers, the PUCO has rewritten the law to create another

layer of protection for the Utility. The General Assembly could have included the

"financial emergency" language of R.C. 4928.142(D) in the ESP statute (R.C. 4928.143).

But it did not. Under the doctrine of expressio unius est exclusio alterius, because the

General Assembly did not include that language, the Commission cannot rewrite the

law.'01

Additionally, the protection from a financial emergency threatening a utility's

financial integrity is not needed under an electric security plan.102 Utilities have ultimate

'ol See State ex rel v. Evatt (1944), 144 Ohio St. 65 (no authority under any rule of statutory construction to
add to, enlarge, supply, expand, extend, or improve the provisions of a statute to meet a situation not
provided for).

102 A utility filing an MRO does not have the same unilateral veto power over modifications made by the
PUCO to the MRO. Thus, protections to the utility may be considered a quid pro quo for being unable to
withdraw and terminate.
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veto power over any modifications made to the ESP.103 If the Commission modifies and

approves, or disapproves the ESP, a utility may withdraw its application, thereby

terminating it and may file a new SSO. 104 And there are other opportunities for utilities

to tenminate the ESP, for example, if the PUCO orders a return of significantly excessive

earnings under R.C. 4928.143(E) or (F). These provisions already protect the utilities far

beyond the means of other parties. No further protection is needed. Nor is further

protection provided under the statutes. The PUCO erred here and should grant rehearing

on this matter, reversing its findings.

3. The PUCO erred in determining that the Service
Stability Rider-Extension should be set in order to
maintain DP&L's financial integrity when, under R.C.
4928.38:

a. utilities are to be fully on their own in the
competitive generation market after the market
development period; and

b. the PUCO cannot authorize a utility to receive
transition revenues or "any equivalent revenues"
after the market development period.

The PUCO approved the SSR-E as a means for DP&L to "maintain its financial

integrity.9F IOS And the PUCO has made no finding that revenues collected from the SSR-

E cannot be used to support all of the utility's lines of business -- generation,

transmission, and distribution.

103 Indeed Former Commissioner Roberto referred to the balance of power created by an EDU's authority
to withdraw from a Commission modified and approved plan and concluded it created a dynamic that is
impossible to ignore. In the Matter of the Application of FirstEnergy to Establish a Standard Service Offer
Pursuant to Section 4928.143, Revised Code in the Form of an Electric Security Plan, Case No. 08-935-
EL-SSO, Dissent at 59-60 (Mar. 25, 2009).

1°' R.C. 4928.143(C)(2)(a).

105 September 4, 2013 Order at 27.
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As explained in discussion of the SSR above, under R.C. 4928.38, the General

Assembly expressly limited customer funding of generation services. After the market

development period is over, "the utility shall be fully on its own in the competitive

market." Thus, the utility can no longer receive funds that support, directly or indirectly,

its generation operations. A supplemental rider such as the SSR-E, however, provides

protection from competitive market forces. The PUCO authorization of the SSR-E, like

its authorization of the SSR, was unlawful and violated R.C. 4928.38. The PUCO should

reverse its decision.

Moreover, under R.C. 4928.38, once the market development period is over, a

utility cannot collect any more transition revenues or "any equivalent revenues." For

DP&L the market development period ended on December 31, 2005.1®' Thus, the

PUCO cannot authorize DP&L to collect any more transition revenues or any equivalent

revenues.

But that is just what the PUCO has done here. Revenues to maintain the utility's

financial integrity, collected through the SSR-E, are transition revenues or equivalent

revenues. Numerous witnesses, including OCC Witness Rose, identified the SSR

proposal as a proposal to collect these unlawful revenues.l®7 The SSR-E proposal is

merely an extension of the SSR. Thus, it is as unlawful as the SSR, for the exact same

reasons. The PUCO erred here, and should reverse on rehearing.

i°6 Direct Testimony of OCC witness Kenneth Rose at 12.
aoz See id at 10.
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4. The PUCO erred in establishing a Service Stability
Rider-Extension to address the financial losses DP&L
will allegedly incur from its provision of competitive
generation services because the Service Stability Rider-
Extension is an anti-competitive subsidy violating R.C.
4928.02(H).

When the PUCO approved the SSR-E, it created an anti-competitive subsidy for

DP&L. DP&L will receive a customer-funded subsidy that it can use to support its

generation business. This violates R.C. 4928.02(H), just as the SSR does. Under that

statute, the PUCO must ensure effective competition by avoiding anti-competitive

subsidies flowing between competitive and non-competitive retail service. The PUCO

erred in approving the SSR-E to subsidize competitive generation services. Rehearing

should be granted.

5. The PUCO erred by giving DP&L,. a second opportunity
to provide more reliable data on its financial integrity
related to year four of its Electric Security Plan term,
when DP&I, failed to satisfy its burden of proof under
R.C. 4928.143(C)(1).

Under R.C. 4928.143(C), DP&L had the burden of proof in this proceeding. It

failed to meet that burden of proof, with respect to, inter alia, its need for more customer

funding to ensure its financial integrity for year four of its proposed ESP.1°$ Instead of

outright rejecting the utility's request for additional funding, the PUCO gave the utility a

tool to collect more money from customers. It approved the SSR-E, a rider that no party

presented as part of the evidentiary record in this proceeding.

108 See September 4, 2013 Order at 27.
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Under the SSR-E, DP&L will be able to request additional customer funding to

maintain its financial integrity during year four of its ESP. It will be afforded a second

chance to "provide more reliable data on its financial integrity."1®9

But the law is not written to afford the Utility a further opportunity to meet its

burden of proof. A utility has the "burden of proof in the proceeding." g,® "The

proceeding" being referred to is the utility's ESP proceeding, not a supplemental

proceeding. DP&L failed to prove that in year four it would need more customer-funding

for its financial integrity. Allowing DP&L to apply for an SSR-E during the term of the

ESP, when it did not justify its need for funding the first time around, is unlawful, unjust,

and unreasonable. Rehearing should be granted.

J. The PUCO Erred When It Found That Under R.C.
4928.143(C)(1) The Modified Electric Security Plan Is More
Favorable In The Aggregate For Customers Than The
Expected Results Under A Market Rate Offer.

1. The PUCO erred by failing in its analysis required by
R.C. 4928.143 (C)(1) to determine how much more
customers will have to pay under the PUCO-modified
electric security plan than under a market rate offer.

In its September 4, 2013 Order, the PUCO found that DP&L's customers would

pay $250 million more under the PUCO-modified ESP than under a NIRO.111 To arrive at

that amount, the PUCO used the PUCO Staffls quantitative analysis (using a three year

ESP) and adjusted it to "reflect that blending would begin on January 1, 2014, the

blending percentages would be 10 percent, 40 percent, and 70 percent, the ST would be

removed from both the ESP and MRO, the SSR would be in the amount of $110 million

109 Id.

10 R.C. 4928.143(C)(1).

... September 4, 2013 Order at 50.
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for the first two years of the ESP, and the SSR-E would be authorized for the first ten

months of the third year of the ESP." I 1' The PUCO also made an adjustment to the

PUCO Staff s analysis because the PUCO-modified ESP did not match up with the PJM

planning year. 113 But then a lot of that changed just two days later.

Through its Entry Nunc Pro Tunc, the PUCO made significant substantive

changes to its September 4, 2013 Order. The PUCO: 1) delayed the implementation of

the SSO being 100% competitively bid by an additional five months-until June 1,

2017; 2) gave DP&L an additional five months-by May 31, 2017-to divest its

generation assets; 3) extended the period of the ESP for an additional 5 months to match

up with the PJM planning period; 4) extended the SSR an additional full year which

means that customers have to pay DP&L an additional $110 million in 2016; and 5) made

the SSR-E available to DP&L in 2017 in the amount of $45.8 million.1r4

That Entry changed the amount that the PUCO-modified ESP failed the

quantitative analysis. And the PUCO acknowledged this.l ls However, the PUCO did not

re-calculate the amount that the ESP (as modified by the September 6, 2013 Entry) fails

the quantitative analysis. This is an error. The PUCO has failed to perform the analysis

required by R.C.4928.143(C). The PUCO's action is unlawful and OCC's application for

rehearing should be granted for consideration of this issue.

112 ld

113 ld

"a September 6, 2013 Entry at 2-3.

"s September 6, 2013 Entry at 3.
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2. The PUCO erred in finding that qualitative benefits of
the electric security plan significantly outweigh the
results of the quantitative analysis.

The PUCO erred in finding, in its September 4, 2013 Order, that "qualitative

benefits" of DP&L's ESP, as modified, "significantly outweigh[] the results of the

quantitative analysis and that the modified ESP is more favorable" than an MRO. 116 The

PUCO inappropriately attributes "weight" to "qualitative benefits" that are not supported

by evidence. And, most problematically, it improperly considers requiring DP&L to

comply with requirements of the law (through the ESP) to be a "qualitative benefit." In

sum, the PUCO's decision to approve a modified ESP that will cost DP&L's customers

$250 million or more than the rates paid under a MRO is unreasonable and unlawful.' 17

In reaching its conclusion, the PUCO identified six benefits which it deemed to be

qualitative benefits of the ESP which would not be available with an MRO: (1) more

rapid implementation of market rates 118; (2) facilitation of complete divestment of

DP&L's generation assets by the end of the term of the modified ESP, i.e. by May 31,

2017, which it considers necessary to "implement a fully competitive retail market in

DP&L's service territory while providing "stable, safe and reliable retail electric service"

119; (3) competitive retail enhancements, which it believes have a qualitative benefit that

"is substantially greater than the cost of implementation"12®; (4) incentives for billing

116 September 4, 2013 Order at 52.
117 As

discussed previously, because the PUCO has not yet "corrected" its calculation of the quantitative
detriments resulting from the revisions made to the ESP through its September 6, 2013 Entry, it is not
possible to know how much more customers will have to pay under the ESP. However, the increase in the
SSR by $110 million would likely add to the $250 nullion cost to customers as the SSR was a primary
driver for the original $250 million amount.

18 September 4, 2013 Order at 50-5 1.

19 September 4, 2013 Order at 51; September 6, 2013 Entry at 2.

120 September 4, 2013 Order at 51.
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system modernization allowing CRES providers to "offer a more diverse range of

to customers"'21products ; (5) economic development provisions to improve state's

competitiveness in the global market,122 and (6) incentives to submit a plan to modernize

DP&L's distribution infrastructure.1z3

One of the PUCO's "qualitative benefits" of the proposed ESP is the facilitation

of complete divestment of DP&L's generation assets by the end of the term of the

modified ESP, i.e. by May 31, 2017.124 The PUCO considers divestment over this time

frame to be necessary to "implement a fully competitive retail market in DP&L's service

territory while providing "stable, safe and reliable retail electric service." 125 But

facilitation of complete divestment should not be viewed by the PUCO as a qualitative

benefit since divestment was legally mandated by Senate Bill 3 in 1999.126 While the

PUCO may now view DP&L's complete divestment as a qualitative benefit of the ESP,

Senate Bi113's legal mandate for divestment established this endpoint track long ago.

Thus, divestment is a requirement of the law and cannot reasonably be considered a

"qualitative benefit" of an ESP.

R.C. 4928.17(C), provides for "functional separation" only for an "interim period

prescribed" as ordered by the PUCO "for good cause shown" and to the extent consistent

with the policies set forth in R.C. 4928.02. The PUCO has appropriately determined that

such a"functlonal separation" period should come to an end, and structural separation, or

'Z' September 4, 2013 Order at 51.

122 September 4, 2013 Order at 52.

123 September 4, 2013 Order at 52.

124 September 4, 2013 Order at 51; September 6, 2013 Entry at 2.

125 September 4, 2013 Order at 51.

'26 R.C. 4928.17(A)(1).
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divestment, as prescribed by R.C. 4928.17(A)(1) should be implemented. But the

modified ESP itself does nothing that the PUCO could not otherwise do under R.C.

4928.17 to advance the date of divestment or provide appropriate guidelines under which

divestment could be completed. Thus, the PUCO is in error in indicating that structural

separation of DP&L is a "qualitative benefit" of the modified ESP that would not be

available with a MRO.

Further, while the PUCO suggests that, under the ESP, this divestment will be

completed while DP&L is able to continue providing "stable, safe, and reliable electric

service,"127 there is no evidence that divestment could not be completed over the same

time frame under an MRO. There is also no evidence that divestment concurrent with an

MRO would jeopardize the provision of stable, safe, and reliable retail electric service.

With respect to DP&L's proposed "competitive retail enhancements," the PUCO

points to no basis for its conclusion that the "qualitative benefits" of DP&L's proposed

$2.5 million in competitive retail enhancements are "substantially greater than the cost of

implementation." 128 The fact tha' of DP&L's load is with competitive

suppliers129 - and DP&L is projectin 130 -- indicates that

competitive retail enhancements are unlikely to have substantial benefit beyond the cost

of implementation.

Similarly, the PUCO points to no evidence of substantial "qualitative benefits"

associated with its requirement for billing system modernization. Nor is there any

127 September 4, 2013 Order at 51.

128 September 4, 2013 Order at 51.

'29 Transcript Vol. II-Confidential, page 293 (DP&L witness Aldyn Hoekstra).

'30 Direct Testimony of DP&L witness Aldyn Hoekstra at 8 (Confidential).
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evidence that there are substantial "qualitative benefits" to the PUCO's proposed

shareholder-funded Economic Development Fund, or that such benefits would exceed the

$2 million per year proposed funding for 2014-2016.131 Accordingly, the PUCO should

grant rehearing on this issue and find that the ESP is not more favorable in the aggregate

for customers than a MRO.

3. The PUCO erred when it considered "qualitative
benefits" in its analysis required by R.C. 4928,143
(C)(1).

The PUCO erred in finding, in its September 4, 2013 Order, that "qualitative

benefits" of DP&L's ESP, as modified, "significantly outweigh[] the results of the

quantitative analysis and that the modified ESP is more favorable" than an MRO.132 The

PUCO inappropriately considered alleged "qualitative benefits" resulting from the ESP.

The plain language of the statute does not authorize the PUCO to consider qualitative

factors. And the PUCO does not provide any support for its statement that it "must

consider the qualitative benefits of the modified ESP, in order to view the proposed plan

in the a e ate."133 Accordin 1 the PUCO shouldgln' g g y, grant rehearing on this issue.

K. The PUCO Erred In Failing To Find That It Must, Under R.C.
4928.143(E), Test The PUCO-Modified Electric Security Plan
In The Fourth Year (2017) To Determine Whether It
Continues To Be More Favorable In The Aggregate For
Customers As Compared To The Expected Results That
Would Otherwise Apply Under R.C. 4928.142.

The PUCO erred in failing to find that it must, under R.C. 4928.143(E), test the

PUCO-modified ESP in the fourth year (2017) to detenmine whether it continues to be

more favorable in the aggregate as compared to the expected results that would otherwise

131 September 4, 2013 Order at 52.

132 September 4, 2013 Order at 52.

'33 September 4, 2013 Order at 50.
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apply under R.C. 4928.142. In the September 4, 2013 Order, the PUCO approved a three

year ESP term.134 Specifically, the PUCO found that "DP&L's ESP should be approved

for a term beginning January 1, 2013, and terminating December 31, 2016.99 135

Subsequently, the PUCO amended the September 4, 2013 Order. Through the September

6, 2013 Entry, the PUCO changed the end date of DP&L's ESP from December 31, 2016

to May 31, 2017.136 The PUCO-modified ESP is now 41 months.137 In other words, the

PUCO expanded the length of DP&L's ESP from three years to three years and five

months. This change has statutory consequences.

When the term of an ESP exceeds the length of three years from the effective date

of the plan, Ohio law places an additional duty upon the PUCO. Under R.C.

4928.143(E), "the commission shall test the plan in the fourth year." That test is

performed to deterrnine whether the ESP "continues to be more favorable in the

aggregate and during the remaining tenn of the plan as compared to the expected results

that would otherwise apply under section 4928.142 of the Revised Code." 138 By

expanding the length of DP&L's ESP into a fourth year, the PUCO is bound by Ohio law

to test the plan in 2017, the fourth year.

Yet, the September 6, 2013 Entry fails to address the consequences of the

PUCO's approval of an ESP term beyond three years. The PUCO erred by failing to find

that it must, consistent with Ohio law, test DP&L's ESP in 2017, the fourth year of the

ESP's term.

134 September 4, 2013 Order at 15.
135 Icl.

136 September 6, 2013 Entry at 2.
137 Id.

138 R.C. 4928.143(E).
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L. The PUCO Erred When It Failed To Find That The Standard
Service Offer Should 100% Competitively Bid Over The
Entire Electric Security Plan Period, Which Would Provide
Customers With The Benefit of Currently Low Market Prices
For Lowering Their Electric Bills.

Fourteen years after the General Assembly implemented Senate Bill 3 and five

years after Senate Bill 221 became effective, the PUCO holds that only 10®/® of DP&L's

Standard Service Offer ("SSO") load will be served by a competitive auction effective

January 1, 2014.139 While the PUCO's September 6, 2013 Entry follows this 10%

auction with a 40% auction for service beginning on January 1, 2015 and a 70% auction

for service beginning on January 1, 2016, these delays in providing customers with the

benefits of a competitive market are unreasonable. As a result of such delays, the

PUCO's Entry deprives SSO customers of the full benefits of current and near-term low

market prices of electric generation.

The PUCO's failure to require that the SSO be 100% competitively bid over the

entire ESP period is unreasonable.14° The blending ratio and schedule adopted by the

PUCO will deprive DP&L's SSO customers of the full benefits (savings) of a

competitive generation market in Ohio that has been a state policy for many years. ial

And the PUCO's blending schedule is contrary to current Commission policies which

encourage a faster transition to market-based rates for SSO services. 142

In its September 4, 2013 Order, the PUCO delays the implementation of the SSO

being 100% provided through a competitive bid until January 1, 2017. 143 Two days later,

1 39 September 4, 2013 Entry at 2.

14° September 4, 2013 Order at 15; September 6, 2013 Entry at 2-3.

14' Direct Testimony of OCC witness Daniel Duann at 45; see also R.C. 4928.02.

'42 Direct Testimony of OCC witness Daniel Duann at 45.

143 September 4, 2013 Order at 15, 16
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through its Entry Nunc Pro Tunc, the PUCO delayed that customer benefit by an

additional five months-until June 1, 2017.144 The PUCO states that its approved CBP

schedule will "move DP&L rates to market while granting DP&L sufficient time to

refinance its long term debt to facilitate the divestment of the Company's generation

assets."14s The PUCO states no other reason for delaying the transition to competition.

Nor does the PUCO explain how delaying the benefits to SSO customers of the

competitive generation market is necessary for DP&L to refinance its long-term debt and

transfer its generation assets.

It is wrong to condition the SSO being 100% competitively bid on the divestiture

of DP&L's generation assets for two reasons. First, there is no evidence in the record

that the SSO cannot be 100®/® competitively bid while DP&L still owns generation assets.

Second, the idea that a SSO cannot be 100% competitively bid while the distribution

utility also owns generation assets is contrary to what other Ohio electric utilities have

done. Specifically, Duke Energy Ohio, Inc. ("Duke") has been providing a SSO that is

100®® competitively bid (since January 1, 2012)146 while it still owns generating assets.147

For the reasons stated above, the PUCO should grant rehearing on this issue. The

PUCO should ultimately reverse its decision to unnecessarily delay the benefits that

DP&L's customers would receive with an immediate transition to full competition for its

generation service.

144 September 6, 2013 Entry at 2-3.

145 September 4, 2013 Order at 15.

" See PUCO Case No. 11-6000.

147 FERC authorized the divestiture of Duke's generating assets in an order issued on September 5, 2012.
Cinergy Corp. et al., EC12-90-000, 140 FERC ¶ 61,180 (FERC September 5, 2012).
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M. The PUCO Erred In Authorizing DP&L To Defer The Costs
Of The Competitive Retail Enhancements For Collection From
Customers In A Future Distribution Rate Case.

In its September 4, 2013 Order, the PUCO approved DP&L's proposed $2.5

million in competitive enhancements and also required DP&L to implement EDI

processes, standards, interfaces, and competitive retail enhancements that have been

"adopted by every other EDU in Ohio."las The PUCO also held that the costs of

competitive retail enhancements "should be deferred for recovery in DP&L's next

distribution rate case" and that DP&L may seek recovery of such costs in that forum.149

This finding is not reasonable.

Competitive retail enhancements are "projects that will improve the interaction of

CRES providers with DP&L to ensure a smoother customer choice administrative

process."'s® CRES providers should pay for all costs associated with enhancing the

service that CRES suppliers provide.lsi It is error for the PUCO to decide otherwise.

DP&L sought to collect the costs of competitive retail enhancements from its

customers through its Reconciliation Rider.152 The PUCO rejected DP&L's proposal.

But instead of then ordering the primary beneficiary (CRES providers) of the competitive

retail enhancements to pay for those enhancements 153 -- the PUCO granted DP&L an

unlawful deferral.

148 September 4, 2013 Order at 38.

149 September 4, 2013 Order at 35, 39.

150 Direct Testimony of DP&L witness Dona Seger-Lawson at 13-14.

151 Direct Testimony of OCC witness Kathy Hagans at 6.

152 Direct Testimony of DP&L witness Emily Rabb at 8-10; Direct Testimony of DP&L witness Dona
Seger-Lawson at 12-14.

153 Direct Testimony of OCC witness Kathy Hagans at 6; Direct Testimony of DP&L witness Emily W.
Rabb at 8.
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Deferral authorization should be limited to "exigent circumstances" and for "good

reason" because such authorization is a departure from standard accounting procedures as

provided by R.C. 4905.13.154 Thus, in connection with FirstEnergy's request for deferral

of an estimated $450 million in distribution expenses projected to be incurred from 2006-

2008, the PUCO stated:

Standard application of public utility rate making and accounting
policies would require that ordinary expenses incurred by a
regulated public utility must be recovered, if at all, through annual
revenues. The instant proposal, as it relates to the capitalization
and deferral of distribution related expenses is a departure from
those generally recognized policies. Although the granting of such
deferral authority is within the discretion of the Commission, we
believe that to approve such a measure requires that we find there
to be both exigent circumstances and good reason demonstrated
before such amounts should be treated differently from ordinary
utility expenses. In the current case, because the companies are
clearly in need of significant and costly improvements to their
infrastructure, including vegetation management practices,
maintenance practices, and storm damage repairs, we believe that
it is important for the utilities to be encouraged through regulatory
incentives to quickly accomplish those improvements. Thus, we
find that exigent circumstances exist to deviate in a controlled way
from the above stated public utility regulatory principles.155

These principles have been recognized and confirmed by the Supreme Court of

Ohio.15s Thus, utilities requesting deferral authorization must demonstrate both exigent

circumstances and good reason why the amounts should be treated differently from

isa See In the Matter of the application of Ohio Edison Company, The Cleveland Electric Illuminating
Company and The Toledo Edison Company for approval of a Generation Charge Adjustment Rider, 05-
704-EL-ATA, 05-1125-EL-ATA, 05-1126-EL-AAM, and 05-1127-EL-UNC, Opinion and Order (Jan. 4,
2006), afj'd in part and rev'd in part, and remanded (affd in relevantpart) Elyria Foundry Co. v. Public
Util. Comm'n of Ohio, 114 Ohio St. 3d 305; 2007-Ohio-4164; 871 N.E.2d 1176; [hereinafter "Elyria
Foundry" case].
i5s Id.
156

Elyria Foundry Co. v. Public Util. Comm'n of Ohio, 114 Ohio St.3d at 310-312., 2007-Ohio-4164.

47

Appx. 000210



ordinary utility expenses.157 Furthermore, the costs must be subject to review before they

are incorporated into rates, ensuring the costs are reasonable, appropriately incurred,

clearly and directly related to the exigent circumstances for which they were authorized,

and in excess of expense amounts already included in the rates of the utility. 151

In this case, the PUCO did not cite to any exigent circumstances justifying

deferral accounting for competitive retail enhancements. The PUCO merely indicated

that these enhancements "would promote further development of the competitive retail

electric service market." But it did not indicate that there is significant urgency to these

enhancements, stating only that they "should be implemented as soon as practicable." 159

Furthermore, unlike in Elyria Foundry, the costs are extremely small compared to

DP&L's annualized revenues at current rates of over $510 million.l6° Approximately

161 and thus there is

no evidence that the retail market is impaired because of the absence of such

'17 While the Supreme Court of Ohio recognized that FirstEnergy had not demonstrated exigent
circumstances for approval of deferral, it found that current rates are not affected by the accounting
deferrals and other parties could challenge the recovery of deferred distribution expenses in FirstEnergy's
next distribution rate cases. The Supreme Court emphasized that "[t]he commission made it clear that
"deferred amounts will be reviewed before they are incorporated into future rates" and thus the
"commission's accounting order was not conclusive for ratemaking purposes." Elyria Foundry, citing
Cincinnati v. Pub. Util. Comm., 63 Ohio St.3d 366, 588 N.E.2d 775 (1992) (no prejudice resulting from an
accounting order having a ratemaking effect where rate proceeding was still pending and appellant had a
right of appeal). The Supreme Court of Ohio also emphasized that the commission provided "a process to
ensure that the deferred expenses for improvements to and maintenance of its infrastructure are in fact
necessary costs related to improving the reliability of its distribution system." The Supreme Court stated
that the "commission will scrutinize these deferred expenses to determine whether the `costs to be deferred
are reasonable, appropriately incurred, clearly and directly related to specifically necessary infrastructure
improvements and reliability needs of [FirstEnergy], and in excess of expense amounts already included in
the rate structures of each of the [FirstEnergy] Companies. "' Among other things, the Court noted that the
commission required FirstEnergy to establish separate accounts for each project for which they proposed to
defer expenses and that commission staff would then review the reasonableness and necessity of the
deferred expenses in those accounts annually.
158 Id.

159 September 4, 2013 Order at 38-39.

160 DP&L Sch. 1.

16' Transcript Vol. H-confidential, page 293.
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enhancements. The PUCO erred in allowing such a deferral in the absence of a showing

of exigent circumstances and good reason.

Altematively, if the PUCO allows deferral of these expenses, it should make clear

that, before any collection of costs from customers is allowed, DP&L must demonstrate

that the deferred costs are reasonable, appropriately incurred, clearly and directly related

to the circumstances for which they were authorized, and in excess of expense amounts

already included in DP&L's rates at the time of approval.

N. The PUCO Erred In Delaying Structural Divestment Of
DP&L's Generation Assets Until May 31, 2017 (Which
Continues to Expose Customers To DP&L's Requests for
Above-Market Prices).

The PUCO's decision that DP&L should not be required to divest its generation

assets before May 31, 2017 is in error for several reasons. First, Ohio's other electric

utilities have either divested or committed to divesting in the near future, long before

DP&L indicates that it is able or willing to divest. FirstEnergy has been divested since

2005, 112 and AEP Ohio and Duke Energy will likely complete divestment of their

generation assets in the near future, since FERC has approved their requests to divest

their assets to non-utility affiliates.163

Second, DP&L has indicated that it could divest its generating assets earlier than

2017. Specifically, DP&L has stated that it can divest its generation assets as early as

162 See Ohio Edison 2005 Annual Report to Shareholders, pages 3-4, "FirstEnergy Intra-System Generation
Asset Transfers."

163 FERC authorized the divestiture of Duke's generating assets in an order issued on September 5, 2012.
Cinergy Corp. et al., EC12-90-000, 140 FERC ¶ 61,180 (FERC September 5, 2012). FERC authorized
Ohio Power Company's divestiture of its generating assets on Apri129, 2013. Ohio Power Company; AEP
Generation Resources Inc., Docket No. EC 13-26-000, 143 FERC ¶ 61,075 (FERC Apri129, 2013).
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September 1, 2016.164 It is therefore error for the PUCO to unnecessarily grant DP&L

additional time to divest.

Third, DP&L carries the burden of proof that it cannot reasonably divest at an

earlier date. DP&L argued that it could not divest before September 1, 2016 because of

provisions in its first and refunding mortgage bonds that prohibit calling such bonds at an

earlier date.l6s This was based on the testimony of DP&L's Chief Financial Officer,

Craig L. Jackson. The PUCO found that defeasement and release of the first and

refunding mortgage bonds are the only options for earlier divestment and that these

options "present significant financial risk to DP&L."166

But Mr. Jackson's testimony was unconvincing and the PUCO should not rely

upon it. Davestment of EDUs' generation assets to a separate affiliate was mandated in

1999 by Senate Bill 3 with "functional separation" intended only as an "interim"

measure.167 Fourteen years later, DP&L has not yet filed its plan for divestment and has

only committed to do so by the end of the current year. 168 To the extent that further

postponement is the result of refinancing its first and refunding mortgage bonds, the

PUCO erred in approving DP&L's delaying tactic. In conducting its review, the PUCO

should be cognizant that the non-callable status of DP&L's then-extant first and

refunding mortgage bonds expired in 2002.169 But DP&L refinanced those bonds with

'64 DP&L witness Jackson testified that the no-call provisions that impose an impediment on divestment
expire in September 2016. Transcript Volume I-public, page 126. The PUCO acknowledged this time
frame in its September 4, 2013 Order at 15.

165 Transcript Volume I-public, page 126; DP&L Exhibit 16 at 2-4.

'66 September 4, 2013 Order at 15, citing DP&L Exhibit 16 at 2-4.

167 R.C. 4928.17.

16a Direct Testimony of DP&L witness Timothy Rice at 4.

'69 OCC Exhibit 10 at 17-18.
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other non-callable bonds,l7o imposing the limitations to which DP&L now points to

justify the postponement of its divestment. Mr. Jackson testified that DP&L saved.

money by refinancing with non-callable bonds as compared to callable bonds.17' He also

testified that at the time of refinancing these bonds, DP&L was not anticipating "full

legal separation" - despite the law's mandate for full legal separation.172 However, he

was unable to identify the differential in cost that justified refinancing with non-callable

bonds and the continuation of this impediment to divestment. 173

Finally, it is DP&L's claimed financial integrity issues which drive its SSR claim,

and which are directly attributable to the generation assets that DP&L has not yet

divested. Without evidence that the costs of achieving an earlier divestment exceed the

financial impact of retaining the generation assets on DP&L, the PUCO erred in

postponing the date of divestment.

In light of these facts, the PUCO should not accept DP&L's claim that it cannot

divest at an earlier date. The PUCO erred in finding that DP&L met its burden of proo£

DP&L did not show that its non-callable bonds prevent divestment earlier than

September 1, 2016. Nor did the PUCO's determination to postpone divestment until the

even later date of May 31, 2017 have any evidentiary basis. OCC notes that the PUCO's

September 6, 2013 Entry Nunc Pro Tunc extended the date for divestment from

December 31, 2016 as provided in its September 4, 2013 Order, without explanation.174

10 FES Exhibit 5.

t" Transcript Volume III-public, pages 696, 772.
1
72 Transcript Volume I-public, page 124; R.C. 4928.17.

173 Transcript Volume III-public, page 772.

14 September 6, 2013 Entry at 2.
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As discussed earlier, the PUCO erred in extending this date without the findings required

by R.C. 4903.09.

The PUCO erred in postponing DP&L's divestment until May 31, 2017. Ohio's

other electric utilities will be divested years before the PUCO has required DP&L to

divest. And even DP&L has indicated that it could divest earlier. The PUCO should

grant rehearing and find that DP&L has not met its burden of proof to show that it could

not divest in the near future. Consequently, the PUCO should direct DP&L to promptly

divest its generation assets.l7s

0. The PUCO Erred In Adopting A 1 Coincident Peak Demand
Cost Allocation For The Service Stability Rider.

The PUCO erred when it allocated the costs of DP&L's proposed Service

Stability Rider between customer classes based on a 1 coincident peak ("1 CP") demand

allocation, as recommended by OEG witness Lane Kollen.176 In support of such

allocation, the PUCO stated that this "reflects the underlying character of the SSR

charges."177 This PUCO finding is wrong.

First, and most importantly, a I CP demand allocation should be rejected because

OEG is wrong in its position that the SSR "represent[s] recovery of 100®/® demand-

related production costs aimed at enhancing the return on equity the Company would

earn on its fixed and unregulated generation assets.99118 The PUCO rejected OEG's

position that DP&L's SSR claim is related to the recovery of generation-related

15 Post-Hearing Initial Brief of OCC at 97; Post-Hearing Reply Brief of OCC at 65.

176 September 4, 2013 Order at 26.

"' September 4, 2013 Order at 26, citing to OEG Exh. 1 at 7-8.

"$ Post-Hearing Brief of OEG at 14.
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"costs."17g Further, the PUCO held that the proposed SSR charges do not represent

"transition revenues or stranded costs" but is "the minimum amount necessary to

maintain [DP&L's] financial integrity to provide" SSO service.180 Thus, the PUCO has

itself rejected OEG's position that it is production-related costs, driven by customers'

peak demand, that are responsible for DP&L's SSR claim. Instead, it is the volumes of

energy switching and the volumes which will be subject to competitive bid ptricing, that

are driving DP&L's claim. OCC's expert on class allocation and rate design, OCC

witness Scott Rubin, explained the reasons that underlie DP&L's proposed "financial

integrity" charges:

The purpose of the SSR is to compensate DP&L for the impact on

its financial integrity of its allegedly "lost" margin on electricity

sales that it would have made if customers had not switched to

another supplier to purchase electricity, coupled with the market

price for generation being lower than DP&L's embedded

generation-related cost of service. That is, the proposed SSR is

solely related to costs associated with electricity sold to customers.

Consequently, it is properly allocated to each customer class on a

KWh basis.IS1

It would be inappropriate to allocate any of these costs on a peak demand basis

when it is not production-related costs or customer peak demands related to such costs

that are driving the charge. It is kWh usage. The PUCO erred in adopting a production

demand allocator when the SSR relates to usage, not to generation costs.

Second, DP&L's generation assets are no longer subject to cost-based regulation.

Capacity costs associated with generation are now allocated through PJM and energy is

19 September 4, 2013 Order at 21-22 (the PUCO held that DP&L's proposed SSR is related to "financial
integrity," not stranded generation costs that should have been collected prior to December 2010).

'80 September 4, 2013 Order at 22.

'$' Direct Testimony of OCC witness Scott Rubin at 9.
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priced volumetrically."2 Since DP&L's own rationale for needing an SSR is "solely

related to electricity consumption,"183 any revenues authorized under the SSR "should be

allocated to the customer classes - both shopping and non-shopping - in proportion to

each class's consumption of electricity."184 Charging the SSR on a production allocator

of any kind would make such charges related to the cost of generating capacity. Since an

EDU's generating capacity is not subject to cost-based regulation,1$5 the PUCO's

authorization of a production cost allocator is tantamount to imposing an illegal

generation charge on customers.186

Third, it should be emphasized that OEG witness Kollen, who sponsored OEG's

recommendation lacks expertise in cost allocation. He could not recall ever testifying on

any cost allocation study for production plant.187 He had no knowledge of testifying to a

1 CP methodology or any other allocation methodology for production plant.188

Additionally, Mr. Kollen did not prepare a proposed revenue allocation or any

quantitative analysis of each customer class's responsibility for these charges.1g9 Mr.

Kollen described his recommendation as "simplistic."I94

182 Transcript Volume VII-Public, pages 1831-37 (Direct Testimony of PUCO Staff witness Hisham
Choueiki).

183 Direct Testimony of OCC witness Scott J. Rubin at 12.

' 8' Id. at 13.

185 R.C. 4928.38 (providing that EDUs are "fully" on their own in the competitive generation market as of
the end of their market development periods).
186 Id

187 Transcript Vol. VIII-public at 1975-76. OEG witness Mr. Kollen testified that the last time he
performed a cost allocation study was more than five years ago and that the testimony he presented in this
proceeding was actually prepared by his associate, Stephen Baron.

181 Transcript Vol. VIII-public at 1976.

189 Transcript Vol. VIII-public at 1977.

190 Transcript Vol. VIII-public at 1976.
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The PUCO's reliance on Mr. Kollen's class allocation recommendation is in

error. And the PUCO should not inadvertently revisit an AEP Ohio-type customer back-

lash by approving a class allocation methodology191 without the benefit of knowing the

impact of such a decision.

Finally, OCC would emphasize that, regardless of the customer class allocator

determined to be appropriate, the PUCO should analyze and consider customer bill

impact in its decision. OEG's witness provided no analysis of customer bill impact from

his proposed 1 CP allocator. This is important information for the PUCO to know. But

OEG's witness failed to present either a revenue allocation or bill impact analysis. The

PUCO erred in accepting Mr. Kollen's unsupported 1 CP methodology without any

evidence in the record of the impact the allocation will have on customers' bills.

The PUCO erred in allocating costs based on a production demand allocator when

DP&L's claim for the SSR is based on the financial impact of customer load switching

and is unrelated to production costs. The PUCO also erred in adopting Mr. Kollen's

analysis, given his limited experience performing cost allocation studies and his failure to

perform a revenue allocation or bill impact analysis. The result is the imposition of

unlawful and unreasonable charges on customers. Any "financial integrity" charge

should be allocated and collected on a per-kWh basis. Accordingly, the PUCO should

grant rehearing on this issue.

19I
See In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company

for Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev. Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-SSO at al., Entry on Rehearing (January
23, 2012) at ¶19.
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P. The PUCO Erred In Failing To Consider Or Address Whether
The PUCO-Modified Electric Security Plan Ensures The
Availability to Consumers Of Reasonably Priced Retail
Electric Service As Required By R.C. 4928.02(A). And The
PUCO Erred By Adopting An Electric Security Plan That
Violates R.C. 4928.02(A).

The PUCO erred in failing to evaluate the affordability of the rates that it

authorized DP&L to charge customers beginning in 2014. The Ohio General Assembly

declared affordability of electric service to be one of the key policies to be implemented

as the State transitions to a competitive retail electric marketplace. Specifically, R.C.

4928.02(A) provides that it is state policy to:

(A) Ensure the availability to consumers of adequate, reliable,

safe, efficient, non-discriminatory, and reasonably priced

retail electric service; (Emphasis added).

R.C. 4928.06(A) requires the PUCO to ensure that the policies specified in

section R.C. 4928.02 are effectuated beginning on the starting date of competitive retail

electric service. Despite a number of parties' presentation of evidence and/or briefs on

this issue,192 the PUCO neglected to even mention the state's affordability policy in its

September 4, 2013 Order or its September 6, 2013 Entry Nunc Pro Tunc. This is

troubling. The absence of a determination, based on evidence of record, that the PUCO-

approved ESP produces reasonably priced electric service is fatal to the validity of any

rate-setting order under Chapter 49 of the Revised Code.

'92 See Post-Hearing Initial Brief of OCC at 97-103; Post-Hearing Initial Brief of Ohio Partners for
Affordable Energy and Edgemont Neighborhood Coalition at 14-15; Post-Hearing Initial Brief of City of
Dayton at 4 (focused on impact on low-income customers); Post-Hearing Initial Brief of OMA Energy
Group at 2-3 (stating that "DP&L's SSR does not comply with Ohio's policy of ensuring the availability of
reasonably priced retail electric service); Post-Hearing Initial Brief of Ohio Hospital Association at 6-7
(stating that DP&L's proposed SSR "runs countee, to R.C. 4928.02(A).

56

Appx. 000219



The PUCO failed to address the evidence presented in this case that DP&L's

current electric rates are high and that some of DP&L's customers are struggling to pay

their electric bills. Specifically, that (1) DP&L's bills are 10.9®l® higher than the average

electric bill in the state when they were 5.8% lower than them 5 years ago'93; (2)32.5®/® of

DP&L's customers were struggling to pay, or unable to pay, their electric bills in 2012194;

(3) DP&L disconnected 34,389 customers in 2012 and has an average disconnection rate

of 7.5% compared to an average disconnection rate of 4.8% for Ohio electric utilities,195

and (4) DP&L's filed proposal would make the average electric bill of DP&L customers

13.8% higher than the average electric bill of other customers.'96 Thus, the PUCO

should grant rehearing on the issue of affordability.

Q. The PUCO Erred In Failing To Address Whether The PUCO-
Modified Electric Security Plan Protects At-Risk Populations
As Required By R.C. 4928.02(L). And The PUCO Erred By
Adopting An Electric Security Plan That Violates R.C.
4928.02(L).

There are numerous factors which contribute to the current unaffordability of

DP&L's rates to at-risk populations.197 The PUCO should grant rehearing of its

September 4, 2013 Order to review how DP&L's rates can be moderated to lessen the

193 Direct Testimony of OCC witness James D. Williams at 21.

'94 Direct Testimony of OCC witness James D. Williams at 7.

'9s Direct Testimony of OCC witness James D. Williams at 7.

'96 Direct Testimony of OCC witness James D. Williams at 21. This would increase to 16.0% (higher than
the average electric bill) if DP&L's proposed storm cost charges to customers at Case No. 12-3062-EL-
RDR are approved. Id.

197 These include (1) the high level of DP&L's residential customer bills that are nearly 11% higher than
the average Ohio residential electric bill; (2) the significant increase in DP&L's charges over the last five
years - increasing from 10¢/kWh to 140/kWh; (3) DP&L's credit and collection policies that, in 2012,
contributed to nearly 150,000, or 32.5°/®, of customers on Commission-ordered payment plans and 7.5% of
total customers, or 34,389 being disconnected; and (4) the unavailability of bill payment assistance. Direct
Testimony of OCC witness James D. Williams at 7-21. These factors, among others, caused a 68%
increase in the number of DP&L customers on PIPP and a 90% increase in the number of PIPP customers
disconnected for non-payment. Direct Testimony of OCC witness James D. Williams at 10.
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impact on at-risk populations, how its credit and collection practices and policies might

be modified, and to encourage DP&L shareholders to increase their contribution to

alleviating the difficult circumstances facing such at-risk populations in DP&L's service

territory. Notably, the PUCO has directed DP&L's shareholders to fund an economic

development program in the amount of $2 million per year for 2014-2016.198 And the

PUCO has approved ESPs of other Ohio electric utilities that contained shareholder

funding of low-income assistance programs.199 The PUCO should not ignore the needs of

at-risk populations while directing shareholder funding of private sector investment.

The Ohio General Assembly also declared the protection of "at-risk populations"

to be one of the key policies to be implemented as the State transitions to a competitive

retail electric marketplace. Specifically, R.C. 4928.02(L) provides that it is state policy

to:

(L) Protect at-risk populations, including, but not limited to,

when considering implementation of any new advanced

energy or renewable enerAy resources; (Emphasis added).

As indicated above, R.C. 4928.06(A) requires the PUCO to ensure that the

policies specified in section R.C. 4928.02 are effectuated beginning on the starting date

198 September 4, 2013 Order at 42-43.

'99 In the matter of the application for Authority to Provide for a Standard Service Offer Pursuant to R C.
4928.143 in the Form of an Electric Security Plan on behalf of Ohio Edison Company and The Toledo
Edison Company and The Cleveland Electric Illuminating Company, Case No. 12-1230-EL-SSO, Opinion
and Order at 16, 42-43 (July 18, 2012) ($8 million in shareholder-funded low-income assistance over two
years); .In the matter of the application and stipulation and recommendation of Ohio Edison Company, The
Cleveland Electric Illuminating and The Toledo Edison Company for authority to establish a standard
service offer pursuant to R.C. 4928.143 in the fornt of an electric security plan, Case No. 10-0388-EL-SSO,
Opinion and Order at 44 (August 25, 2010) (providing $12 million in shareholder-funded low-income
assistance over 3 years); In the Matter of the Application of Columbus Southern Power Company and Ohio
Power Company for Authority to Establish a Standard Service Offer Pursuant to 4928.143, Ohio Rev.
Code, in the Form of an Electric Security Plan, Case No. 11-346-EL-SSO, Opinion and Order at 24, 64
(December 14, 2011) (providing $3 million annually in low-income assistance).
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of competitive retail electric service. But the PUCO did not address whether the PUCO-

modified ESP protects at-risk populations.

Specifically, the PUCO erred in failing to discuss the impacts on at-risk

populations and limit any charges to such customers. The facts regarding the poverty in

DP&L's service territory, the number of disconnections, and the already high level of

customer bills compel reconsideration of the impact, as well as justification for, the rate

increases that the PUCO approved.200

The PUCO also erred in failing to initiate a review of DP&L's credit and

collection policies and practices with the PUCO Staff and OCC, to seek cost-effective

ways to reduce the number of disconnections.2®I While Ohio Admin Code 4901:1-18

provides minimum service standards, Mr. Williams testified that DP&L "can adopt other

policies that are more conducive in helping reduce the number of disconnections."2°2

Given the 90% increase in the number of PIPP customers disconnected from 2007 to

2012, and the 32.5®/® rate of default on Commission-ordered payment plans (compared to

16.9% for other Ohio electric utilities), the PUCO erred in failing to take appropriate

measures to reduce the high number of DP&L customers being disconnected. The PUCO

erred in failing to direct an assessment of other cost-effective policies and practices that

200 These facts were detailed by OCC witness Mr. Williams in his testimony. They include an increase in
the number of PIPP customers from 21,242 in 2007 to 35,715 in 2012; a 90% increase in the number of
PIPP customers disconnected from 2007 to 2012; an increase in the number of customers on Commission-
ordered payment plans because of inability to pay their electric bills; a 32.5% rate of default on
Commission-ordered payment plans, compared to 16.9% for other Ohio electric utilities; the significant
number of medical certifications in 2012 for customers who would have otherwise been disconnected
(6,316 DP&L customers).

20r Direct Testimony of OCC witness James D. Williams at 25.

202 Direct Testimony of OCC witness James D. Williams at 25.
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could be implemented to reduce disconnections.203 Such an assessment should consider

not only families that qualify for the low-income PIPP Plus program but families that are

above these income levels and still experience difficulty making their payments.204

Finally, the PUCO erred in failing to encourage DP&L to initiate a shareholder-

funded bill payment assistance program until such time as the DP&L disconnection rate

is more closely aligned with other Ohio electric utilities.205 Shareholder funding at a

level of $1.5 million per year could help provide an incentive for reducing disconnections

and potentially reduce the DP&L disconnection rate from the current 7.5 percent to a

level closer to that of other utilities.206 Such shareholder funding would be consistent

with the PUCO's requirement for economic development funding to ensure the vitality of

the Dayton region.2®7

IV. CONCLUSION

For all the reasons discussed above, the PUCO should grant rehearing on OCC's

claims of error and modify or abrogate its September 4, 2013 Opinion and Order and

September 6, 2013 Entry Nunc Pro Tunc consistent with Ohio law and reason.

203 Direct Testimony of OCC witness James D. Williams at 25. OCC witness Williams identified a range
of possible remedies, including suspending disconnections during inclement weather, adjusting due dates
when possible, reducing payment plan costs, suspension of delayed payment charges, and reducing bill
payment charges. Id at 26-27. Suspension of disconnections during times of especially hot or cold
weather is necessary given the health and safety concems mentioned earlier. Id. The review should also
consider suspending disconnections when temperatures are below 32 degrees or higher than 90 degrees
Fahrenheit. Id. Furthermore, the review should include an examination of the effectiveness of medical
cerfifications for customers who have chronic illnesses. Id

204 Direct Testimony of OCC witness James D. Williams at 25-26. Mr. Williams detailed how payment
plans can be better customized to customers' payment needs. Id. at 27. Changes to payment plans might
include "lower out-of pocket upfront payments and the use of ceiling amounts," as well as the adjustment
of due dates and the limitation of "additional bill payment charges" (such as late payment charges) in order
to "make more resources available for actual payment of electric charges." Id.
2
05 Direct Testimony of OCC witness James D. Williams at 28.

206 Direct Testimony of OCC witness James D. Williams at 29.

207 September 4, 2013 Order at 42-43.
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In the Matter of the Application of The
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Waiver of Certain Commission Rules.

) Case No. 12-429-EL-WVR
)
)

In the Matter of the Application of The
Dayton Power and Light Company to
Establish Tariff Riders.

) Case No. 12-672-EL-RDR
)
)

SECOND APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONS RS' COUNSEL

As part of our advocacy for residential consumers of Dayton Power and Light

Company ("DP&L" or "Utility") to receive adequate service at reasonable rates, the

Office of the Ohio Consumers' Counsel ("OCC") files this Second Application for

Rehearing. OCC seeks rehearing of the Second Entry on Rehearing ("Second Rehearing

Entry") issued by the Public Utilities Commission of Ohio ("Commission" or "PUCO")

in the above-captioned proceedings on March 19, 2014. OCC is authorized to file this

second application for rehearing under R.C. 4903.10 and Ohio Adm. Code 4901-1-35.

Appx. 000227



OCC seeks rehearing on the findings of the PUCO in its Second Rehearing

Entry pertaining to the Service Stability Rider ("SSR") and the Service Stability Rider

Extension ("SSR-E"). Through these riders, DP&L will collect hundreds of millions of

dollars from its distribution customers over the next three years.1

Rehearing is sought of the March 19, 2014 Second Rehearing Entry based on the

following Assignments of Error:

A. The PUCO unreasonably and unlawfully erred in pennitting DP&L
to collect a charge from customers to maintain its financial
integrity (through the Service Stability Rider and the Service
Stability Rider Extension) after it divests its generating assets.
Once the Utility's generating assets are divested, the factual basis
for charging customers for financial stability disappears. Because
there is no factual basis to support these charges being collected
from customers after divestiture, the PUCO's Second Entry on
Rehearing violates R.C. 4903.09.

B. Assuming that it is lawful and reasonable for DP&L to collect
charges from customers to maintain its fmancial integrity through
the Service Stability Rider Extension, the amount of the potential
charge ($45.8 million) is unreasonable and unlawful because the
PUCO failed to reduce the potential charge (to $36.66 million)
when it shortened the period for collecting that charge by one
month. The PUCO's failure to reduce the potential Service
Stability Rider Extension charge to customers was a mistake, in
violation of R.C. 4903.09.

C. The PUCO erred in unreasonably and unlawfully determining that
the Service Stability Rider charge to customers is not a cost-based
charge, and thus not a transition charge under R.C. 4928.39. The
PUCO's finding violates R.C. 4903.09.

' The SSR, as approved, permits DP&L to collect $110 million per year from customers, for a three year
period. The SSR-E, as approved, allows DP&L to seek authority to collect an additional $45.8 million
from customers. See In the Matter of the Application of The Dayton Power and Light Company for
Approval of its Electric Security Plan, Case No. 12-426-EL-SSO, Opinion and Order at 25-28 (Sept. 4,
2013), amended by Entry Nunc Pro Tunc at 2 (Sept. 6, 2013).

2
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The basis of this Second Application for Rehearing is set forth in the attached

Memorandum in Support. Consistent with R.C. 4903.10 and OCC's claims of error, the

PUCO should modify or abrogate its Second Rehearing Entry.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS' COUNSEI,

fsf Maureen R. 6Lradv
Melissa R. Yost
Deputy Consumers' Counsel
Edmund "Tad" Berger
Maureen R. Grady
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 4321 5-3485
(614) 465a1291- 1'elephone (Yost)
(614) 466-1292 - Telephone (Berger)
(614) 455-9557- Telephone (Grady)
klelissa.yost;cz^.occ.ohio.gov
f:dmund.ber Yer:'^occ.ohjo.Zoy
Ma.ureen, gradygocc,ohio.gov
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF O O

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of its Electric Security Plan.

) Case No. 12-426-EL-SSO

)
)

In the Matter of the Application of The ) Case No. 12-427-EL-ATA
Dayton Power and Light Company for )
Approval of Revised Tariffs. )

In the Matter of the Application of The ) Case No. 12-428-EL-AAM
Dayton Power and Light Company for )
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The ) Case No. 12-429-EL-WVR
Dayton Power and Light Company for )
Waiver of Certain Commission Rules. )

In the Matter of the Application of The ) Case No. 12-672-EL-RDR
Dayton Power and Light Company to )
Establish TariffRiders. )

MEMORANDUM IN SUPPORT

1. INTRODUCTION

Under Ohio law, Ohio customers are the intended beneficiaries of DP&L's entry

into a competitive market. But instead, customers will be paying above-market prices for

electric service primarily because of the financial stability charges the PUCO approved

for collection from customers. The financial stability charges that the PUCO approved

will cost customers hundreds of millions of dollars between now and the end of the

Utility's electric security plan ("ESP") (May 31, 2017). OCC seeks rehearing asking the

PUCO to find that customers should not have to pay financial stability charges to support

DP&L's generation assets, once those assets have been divested.
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H. STANDARD OF REVIEW

Applications for Rehearing are governed by R.C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty days after issuance of an order from

the PUCO, "any party who has entered an appearance in person or by counsel in the

proceeding may apply for rehearing in respect to any matters determined in the

proceeding."2 Furthermore, the application for rehearing must be "in writing and shall

set forth specifically the ground or grounds on which the applicant considers the order to

be unreasonable or unlawful."3

In considering an application for rehearing, Ohio law provides that the PUCO

"may grant and hold such rehearing on the matter specified in such application, if in its

judgment sufficient reason therefor is made to appear."4 Furthermore, if the PUCO

grants a rehearing and deterrnines that "the original order or any part thereof is in any

respect unjust or unwarranted, or should be changed, the commission may abrogate or

modify the same * * * "5

OCC meets both the statutory conditions applicable to an applicant for rehearing

under R.C. 4903.10 and the requirements of the PUCO's rule on applications for

Z R.C. 4903.10.

3 R.C. 4903.10(B).

4 Id.

5 Id.
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rehearing.6 Accordingly, OCC respectfully requests that the PUCO grant rehearing on

the matters specified below.

III. LAW AND ARGUMENT

ASSIGNMENT OF ERRORS:

A. The PUCO Unreasonably And Unlawfully Erred In Permitting
DP&L To Collect A Charge From Customers To Maintain Its
Financial Integrity (Through The Service Stability Rider And
The Service Stability Rider Extension) After It Divests Its
Generating Assets. Once The Utility's Generating Assets Are
Divested, The Factual Basis For Charging Customers For
Financial Stability Disappears. Because There Is No Factual
Basis To Support These Charges Being Collected From
Customers After Divestiture, The PUCO's Second Entry on
Rehearing Violates R.C. 4903.09.

The PUCO's Second Rehearing Entry left intact the Service Stability Rider

("SSR") established in its earlier Opinion and Order.7 Under the earlier PUCO Order,

$110 million per year was to be collected from customers for three years ending on

December 31, 2016. 8 DP&L was also authorized to request even more money from

customers through a Service Stability Rider-Extension ("SSR-E") charge in the PUCO's

earlier Opinion and Order. Under the PUCO's ruling, DP&L may seek to charge

customers an additional $45.8 million for the last five months of the ESP Term (January

through May, 2017) after the SSR has ended.9 The PUCO's Second Entry on Rehearing

6 See Ohio Admin. Code 4901-1-35.

' See Opinion and Order at 22-26 (Sept. 4, 2013); amended by Entry Nunc Pro Tunc at ¶4 (Sept. 6, 2013).
OCC applied for rehearing of that Order opposing the SSR and the SSR-E on numerous grounds. OCC's
application was denied in this respect.

8 Opinion and Order at 25; amended by Entry Nunc Pro Tunc at 2.

g DP&L's ability to do so is contingent upon it fulfilling certain conditions specified in the PUCO's
Opinion and Order. See Opinion and Order at 26-28; Entry Nunc Pro Tunc at 2.
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did not change DP&L's ability to seek an additional $45.8 million charge from customers

through the SSR-E.

But the PUCO's Second Rehearing Entry did change other elements of the

Opinion and Order, which impact the SSR and SSR-E charges. Notably, it required

DP&L to divest its generation assets by January 1, 201610--a full seventeen months

earlier than previously ordered. In doing so, the PUCO removed any justification for

charging the SSR, or the SSR-E, after divestiture (at the latest January 1, 2016). After

divestiture occurs, there is no basis in the record to charge customers millions of dollars

in financial stability charges. The PUCO thus erred in not ending the SSR and the SSR-E

with divestiture (and no later than January 1, 2016).

In its Opinion and Order, the PUCO ruled that all customers should pay the SSR

charge because the SSR relates to default service and bypassability and will stabilize and

provide certainty regarding retail electric service.' 1 The PUCO explained that because

DP&L had not structurally separated its generation assets, the financial losses in all

businesses (including generation) affect DP&L as a whole, potentially jeopardizing its

ability to provide retail electric service:

Finally, the Commission believes that the SSR would have the
effect of stabilizing or providing certainty regarding retail electric
service. We agree with DP&L that if its financial integrity
becomes further compromised, it may not be able to provide stable
or certain retail electric service (DP&L Ex. 16A at 7-8, DP&L Ex.
12 at 23, DP&L Ex. 4A at 54). Although generation, transmission,
and distribution rates have been unbundled, DP&L is not a
structurally separated utility; thus, the financial losses in the
generation, transmission, or distribution business of DP&L are
financial losses for the entire utility. Therefore, if one of the
businesses suffers financial losses, it may impact the entire utility,

ro Second Rehearing Entry at ¶27 and at ¶51 (Mar. 19, 2014).

" Opinion and Order at 21.
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adversely affecting its ability to provide stable, reliable, or safe
retail electric service. The Commission fmds that the SSR will
provide stable revenue to DP&L for the purpose of maintaining its
financial integrity.12

In its Opinion and Order, as modified by its Entry Nunc Pro Tunc, the PUCO also

required DP&L to file a "generation divestment plan that divests all of its generation

assets" by May 31, 2017.13 This was based on the testimony of DP&L witness Craig

Jackson, who had testified that DP&L could not divest earlier than September 1, 2016.14

But, in its Second Entry on Rehearing, the PUCO considered conflicting

information that DP&L had recently filed in a separate docket-its application to transfer

and sell its generating assets.15 That information contradicted Mr. Jackson's testimony

and indicated that DP&L could divest sooner than September 1, 2016.16 Indeed, in its

filings, DP&L indicated that a potential sale of its generation assets to an unaffiliated

third party could occur as early as 2014! 17 In light of the new information, the PUCO

ordered DP&L to divest no later than January 1, 2016:18

Based upon new information contained in DP&L's supplemental
application in Case No. 13-2420-EL-UNC, the Commission finds
that the deadline for DP&L to divest its generation assets should be
subject to modification by the Commission in Case No. 13-2420-
EL-UNC, but in no case will such modification be later than
January 1, 2016. Further, we note that any approval of an amount

12 Id. at 21-22.

13 Opinion and Order at 16; Entry Nunc Pro Tunc at 2 (emphasis added).

14 DP&L Exh. 16 at 4.

' S In the Matter of the Application of The Dayton Power and Light Company for Authority to Transfer or
Sell Its Generation Assets, Case No. 13-2420-EL-UNC, Application at 1-2 (Dec. 30, 2013); Supplemental
Application at 2 (Feb. 25, 2014 ).

'6 Id.

17 Id, Supplemental Application at 2 (Feb. 25, 2014).

'$ Second Entry on Rehearing at 17-18.

5

Appx. 000235



for recovery through the SSR-E will take into consideration the
timing and disposition of DP&L's generation assets.19

As clearly set forth in the PUCO's Opinion and Order, the basis for charging customers

the SSR charge was that DP&L's financial integrity could be compromised if any one of

its business segments - generation, transmission, or distribution "suffers financial

losses." As the PUCO stated, the losses in one business segment could "impact the entire

utility, adversely affecting its ability to provide stable, reliable, or safe retail electric

service."20

But if the business segment that is expected to cause financial losses (i.e.

generation) is no longer part of DP&L's business, then the basis for charging customers

millions of dollars in SSR charges disappears. And with the PUCO's order that DP&L

divest by January 1, 2016, the business that is the source of estimated financial losses-

the generation business--will be gone. Because it is only the generation business that is

"subject to financial losses," divestiture of the generation business eliminates any basis

for charging customers millions of dollars in charges for the SSR and the SSR-E.

Consequently, the PUCO erred in not decreasing the amount of the SSR charge

that customers will have to pay by shortening the collection period for the SSR. The

collection period for the SSR should end with the divestiture of the generation assets so

that DP&L does not continue to collect millions of dollars in stability charges from

customers after it no longer is in the generation business. The PUCO should have

ordered that customers should not have to pay the SSR once DP&L divests its generation

19 Id.

20 Opinion and Order at 22 (Sept. 6, 2013).
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assets. Similarly, there can be no basis for allowing any of the SSR-E to be charged in

2016 or 2017 because DP&L's generation business must be sold or transferred to another

entity at or before January 1, 2016. The PUCO erred in not eliminating the SSR-E.

Customers should be relieved of paying millions more to DP&L under a potential SSR-E

charge.

There is no dispute, based on the record of the case, that it is only the generation

business that is expected to sustain financial losses during the term of the ESP. Mr.

Jackson testified that DP&L's financial integrity would be impaired without the SSR

because of three factors: increased switching, declining wholesale prices, and declining

capacity prices.21 These factors have everything to do with generation, and nothing to do

with transmission or distribution.

When questioned about the distribution business of DP&L, Mr. Jackson testified

that distribution revenues were not the cause of expected financial losses:

Q. Now, with regard to the distribution function of DP&L, you
believe that distribution revenues are adequate today, right?

A. Yes.

Q. And you also believe that distribution revenues will be
adequate over the proposed ESP period, correct?

A. Yes, I believe that the distribution revenues are adequate as
we have laid out in our projections.

Q. And you understand that if DP&L believes its distribution
revenues are inadequate, it can file a distribution rate case,
correct?

A. Yes, that is my understanding.

21 See Direct Testimony of Craig L. Jackson at CLJ-1.
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Q. And there is -- there's no commitment being made by
DP&L as part of the ESP not to file a distribution rate case
during the ESP term, correct?

A. I don't believe we have indicated anything with regard to a
distribution rate case.22

With respect to transmission revenues, Mr. Jackson again testified that they are

adequate over the tenm of the ESP:

Q. Now, with regard to transmission revenues, you also
believe that those are adequate today, correct?

A. Well, our transmission, obviously a portion of our
transmission revenues are tied to the transmission cost
recovery rider that's in effect today so that moves with
costs, as costs go up or down, the revenue side of that
changes as well. So that, yes, I believe that, that said, the
recovery that we're getting on the transmission side would
be adequate.

Q. And you believe the transmission revenues would be
adequate over the five-year proposed ESP period, correct?

A. That is my expectation.23

Mr. Jackson's testimony as to the adequacy of transmission and distribution revenues

over the term of the ESP is repeated later in the record of this case.2a

There can be little question that, in light of DP&L's own testimony, DP&L's

transmission and distribution operations are on sound footing through the term of the ESP

from a financial integrity standpoint. It is clear that, if DP&L's financial integrity is at

issue, then the generation operations are the cause and the only basis for the SSR and

SSR-E charges. Consequently, if DP&L divests its generation assets by January 1, 2016,

as the PUCO required in its Second Entry on Rehearing, then all "financial integrity"

22 Tr. Vol. I-public at 117.

23 Tr. Vol. I-public at 118.

24 Tr. Vol. I-public at 150, 270.
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issues will no longer plague the remaining transmission and distribution utility. Thus,

there is no basis to continue to charge customers millions of dollars after divestiture to

ensure the financial stability of the transmission and distribution Utility.

But the PUCO failed to reverse its earlier holdings which will cause customers to

bear millions of dollars in charges that are not factually supported by the record, as

required by R.C. 4903.09. That section of the Revised Code mandates that the PUCO file

"findings of fact and written opinions setting forth the reasons prompting the decisions

arrived at, based upon said findings of fact." When the PUCO ordered DP&L to divest

by January 1, 2016, the PUCO's rationale for permitting DP&L to charge customers the

SSR and SSR-E after divestiture no longer exists. Consequently, its order that permits

such charges to continue after divestiture is not based on findings of fact or supported by

the record.25

The PUCO erred in in allowing DP&L to continue charging customers the SSR

and the SSR-E after divestiture (and after January 1, 2016). The PUCO should grant

rehearing on this issue and hold that customers do not have to pay stability charges once

DP&L is no longer in the generation business.

25 See Elyria Foundry Co. v. Pub. Utfl. Comm., 114 Ohio St.2d 305 (finding that because there was no
factual basis to support the PUCO's finding, R.C. 4903.09 was violated).
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B. Assuming That It Is Lawful And Reasonable For DP&L To
Collect Charges From Customers To Maintain Its Financial
Integrity Through The Service Stability Rider Extension, The
Amount Of The Potential Charge (S45.8 Million) Is
Unreasonable And Unlawful Because The PUCO Failed To
Reduce The Potential Charge (To $36.66 Million) When It
Shortened The Period For Collecting That Charge By One
Month. The PUCO's Failure To Reduce The Potential Service
Stability Rider Extension Charge To Customers Was A
Mistake, In Violation Of R.C. 4903.09.

The PUCO allowed DP&L to request more money from customers in the last five

months of its electric security plan, following the end of the SSR. The amount that

DP&L can seek to collect from customers was capped at $45.8 million, for the period

from January 1, 2017 through May 31, 2017. 26 That five-month cap was derived from

the annual SSR amount. The SSR-E was calculated as 5/12 of the $110 million annual

SSR ($110 million * (5/12) = $45.8 million) because the SSR-E was to be in effect for

the last five months of the ESP.

But, in its Second Entry on Rehearing, the PUCO appropriately determined that

the SSR-E should terminate after four months, on April 30, 2017 rather than May 31,

2017.27 Given this decision, the amount of the SSR-E that can be sought from customers

should also be capped to reflect only four months of collection ($110 million * (4/12) =

$36.66 million). Consequently, the PUCO erred in not reducing the amount of SSR-E

that may be collected from customers to $36.66 million, assuming it is lawful and

reasonable to collect any amount of the SSR-E. Moreover, the PUCO failed to provide a

basis for permitting the same amount of SSR-E to be sought from customers, while

reducing the SSR-E period to four months. This too violated R.C. 4903.09. The PUCO

26 Opinion and Order at 26-28; Entry Nunc Pro Tunc at 2.

27 Second Entry on Rehearing at 16.
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should grant rehearing on this issue and reduce the amount of the SSR-E charge paid by

customers to no more than $36.66 million.

C. The PUCO Erred In Unreasonably And Unlawfully
Determining That The Service Stability Rider Charge To
Customers Is Not A Cost Based Charge, And Thus Not A
Transition Charge Under R.C. 4928.39. The PUCO's Finding
Is A Violation Of R.C. 4903.09.

In its Application for Rehearing of the PUCO's September 4, 2013 Order, OCC

(and others) challenged the PUCO's ruling perrnitting DP&L to charge customers a

Service Stability Rider of $110 million per year for three years. The PUCO had

authorized the Utility to charge customers hundreds of millions of dollars to maintain its

financial integrity as the provider of generation, transmission, and distribution services.28

OCC argued that these financial stability charges to customers are unlawful, inter alia,

because the PUCO is precluded from giving DP&L additional transition revenues or "any

equivalent revenues" by statute after a utility's market development period. That statute,

R.C. 4928.38, requires that at the end of the market development period, "the utility shall

be fully on its own in the competitive market." DP&L's market development period

ended December 31, 2005.29

In its Second Entry on Rehearing, the PUCO addressed arguments that the

Service Stability Rider is an unlawful transition charge. The PUCO reiterated its fmding

(in the original Order) that the SSR is not a transition charge.30 However, the PUCO also

presented a new rationale to support its Order. This time the PUCO found that under

28 In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case No. 12-426-EL-SSO, Opinion and Order at 21 (Sept. 4, 2013).
29 Direct Testimony of OCC witness Kenneth Rose at 12.

30 Second Entry on Rehearing at ¶13 (Mar. 19, 2014).
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R.C. 4928.39, transition charges are "cost-based charges," which must relate to a cost that

the utility will incur.31 It then found that the SSR is not a cost-based charge, but rather a

charge to provide the Utility stable revenues to maintain its financial integrity.

But the SSR is a cost-based charge, as the Utility's own calculations of SSR

revenue requirements show. The SSR produces revenues that allow the Utility to

maintain its financial integrity by enabling it to pay calculated costs as well as its cost of

Capltal.32

Although financial stability is defined and measured by the earnings (or profits) of

the Utility, the earnings (or profits) are determined by the revenues and the costs (or

expenses) of providing electric services. Consequently, in the ESP proceeding, DP&L's

SSR charge does relate specifically to the costs the utility will incur, or estimates that it

will incur in providing electric services, contrary to the PUCO's conclusions otherwise.

A review of DP&L's calculations shows that the SSR is cost-based. Specifically,

DP&L developed a projected net income based on estimated revenues and costs

(expenses).33 Then DP&L calculated a projected return on equity (ROE) based on its

projected net income and estimated shareholder equity. These projected net incomes and

resulting ROEs reflect the difference between estimated revenues and estimated costs, as

can be seen on DP&L witness Jackson's Second Revised Exhibit CLJ-2, line 31. The

projected ROEs (in the absence of an SSR charge) are shown in Second Revised Exhibit

CLJ-2, line 45. DP&L then argued that the projected ROE (in the absence of an SSR

31 Id.

32 See Direct Testimony of DP&L witness Chambers at 3-4; 42-44; WJC-4, DP&L witness Craig L.
Jackson Direct Testimony at 3.

33 See Direct Testimony of DP&L witness Chambers at WJC 1-5.
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charge) produced an insufficient return for it. Thus, DP&L testified that it needed a

stability charge (in the form of an SSR) so it could charge customers its estimated costs

plus allow it to earn a reasonable return on equity.3a

DP&L witness William J. Chambers then utilized Mr. Jackson's cost-based

numbers to present his recommendations for the SSR charge in Second Revised WJC-2

through WJC-5. It is clear that any SSR charge approved by the PUCO is based on

DP&L's projected costs and is designed to collect those costs of providing electric

services.

To rule that the SSR is not a cost-based charge is incorrect. The PUCO's finding

is not supported by the record and is in error. The PUCO violated R.C. 4903.09 in this

respect. Elyria Foundry Co. v. Pub. Util. Comm., 2007-164-4164, 114 Ohio St.3d 305,

871 N.E.2d l 17b. For these reasons, rehearing should be granted.

IV. CONCLUSION

To protect consumers from having to pay millions more in charges that have no

basis in the record, the PUCO should grant OCC' Second Application for Rehearing on

the assignments of error raised here.

34 See Direct Testimony of DP&L witness Chambers at 3-4; 42-44; WJC-4, DP&L witness Craig L.
Jackson Direct Testimony at 3.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF O O

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of its Electric Security Plan.

} Case No. 12-426-EL-SSO

)
)

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised Tariffs.

) Case No. 12-427-EL-ATA

)
)

In the Matter of the Application of The ) Case No. 12-428-EL-AAM
Dayton Power and Light Company for }
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Commission Rules.

) Case No. 12-429-EL-WVR
)
)

In the Matter of the Application of The
Dayton Power and Light Company to
Establish Tariff Riders.

) Case No. 12-672-EL-RDR

)
)

THIRD APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUIVIERS' COUNSEL

As part of our advocacy for residential consumers of the Dayton Power and Light

Company ("DP&L" or "Utility") to receive adequate service at reasonable rates, the

Office of the Ohio Consumers' Counsel ("OCC") files this Third Application for

Rehearing. OCC seeks rehearing of the Fourth Entry on Rehearing ("Fourth Rehearing

Entry") issued by the Public Utilities Commission of Ohio ("Commission" or "PUCO")

in the above-captioned proceedings on June 4, 2014. OCC is authorized to file this Third

Application for Rehearing under R.C. 4903.10 and Ohio Adm. Code 4901-1-35.
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OCC seeks rehearing on the PUCO's decision to grant, in part, DP&L's April 18,

2014 Application for Rehearing that was statutorily deficient. Accordingly, OCC

requests rehearing on the Fourth Rehearing Entry based on the following assignment of

Error:

The PUCO Unreasonably And Unlawfully Erred In Granting DP&L's
Request For Rehearing of the PUCO's March 19, 2014 Second Rehearing
Entry. DP&L's April 18, 2014 Application For Rehearing Did Not Assert
The Specific Grounds For Rehearing And Therefore Does Not Comply
With The Applicable Statutory And Administrative Requirements As
Mandated In Ohio Revised Code 4903.10 And Ohio Administrative Code
4901-1-35.

The basis of this Third Application for Rehearing is set forth in the attached

Memorandum in Support. Consistent with R.C. 4903.10 and OCC's claim of error, the

PUCO should modify its Fourth Entry on Rehearing.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS' COUNSEL

/s! Melissa R. Yost
Melissa R. Yost
Deputy Consumers' Counsel
Edmund "Tad" Berger
Maureen R. Grady
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-1291- Telephone (Yost)
(614) 466-1292 - Telephone (Berger)
(614) 466-9567- Telephone (Grady)
Melissa. ost^ii^occ.ohio.7ov
Edmund. beraerfQ;.occ.ohio. gov
Mau reen. ^rad y!cv o cc. oh i o. go v
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of its Electric Security Plan.

) Case No. 12-426-EL-SSO

)
)

In the Matter of the Application of The ) Case No. 12-427-EL-ATA
Dayton Power and Light Company for )
Approval of Revised Tariffs. )

In the Matter of the Application of The ) Case No. 12-428-EL-AAM
Dayton Power and Light Company for )
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Commission Rules.

In the Matter of the Application of The
Dayton Power and Light Company to
Establish Tariff Riders.

) Case No. 12-429-EL-WVR

)
)

) Case No. 12-672-EL-RDR

)
)

MO iJM IN SUPPORT

1. INTRODUCTION

The Office of the Ohio Consumers' Counsel ("OCC") files this Third Application

for Rehearing as to the Fourth Entry on Rehearing because of the error made by the

Public Utilities Commission of Ohio ("Commission" or "PUCO") in granting rehearing

to the Dayton Power and Light Company ("DP&L" or "Utility"). The PUCO acted

unlawfully and unreasonably by granting DP&L's request for rehearing as the Utility's

Application for Rehearing did not fulfill the necessary statutory and administrative

Appx. 000248



requirements for a rehearing application.' In its Application, DP&I. failed to assert the

specific grounds for rehearing required by the Ohio Revised Code and the Ohio

Administrative Code.Z As such, the PUCO could not have lawfully granted the Utility

the rehearing requested. Therefore, the PUCO should grant rehearing here to undo the

unlawful outcome of the June 4, 2014 Fourth Entry on Rehearing.

II. STANDARD OF REVIEW

Ohio law provides that, within thirty days after issuance of an order from the

PUCO, "any party who has entered an appearance in person or by counsel in the

proceeding may apply for rehearing in respect to any matters determined in the

proceeding."3 Furthermore, the application for rehearing must be "in writing and shall set

forth specifically the ground or grounds on which the applicant considers the order to be

unreasonable or unlawful."4

In considering an application for rehearing, Ohio law provides that the PUCO

"may grant and hold such rehearing on the matter specified in such application, if in its

judgment sufficient reason therefor is made to appear."5 Furthermore, if the PUCO grants

a rehearing and determines that "the original order or any part thereof is in any respect

unjust or unwarranted, or should be changed, the commission may abrogate or modify the

same***"6

'See R.C. 4903.10 and Ohio Adm. Code 4901-1-35.

Z See R.C. 4903.10 and Ohio Adm. Code 4901-1-35.

3 R.C. 4903.10.

4 R.C. 4903.10(B).

5 Id

6 Id

2

Appx. 000249



OCC meets both the statutory conditions applicable to an applicant for rehearing

under R.C. 4903.10 and the requirements of the PUCO's rule on applications for

rehearing.' Accordingly, OCC respectfully requests that the PUCO grant rehearing on

the matter specified below.

III. APPLICABLE LAW

The granting of an application for rehearing is governed by R.C. 4903.10. But

before the PUCO can grant rehearing on any matter, the requirements of R.C. 4903.10

must be met. R.C. 4903.10 mandates that the application for rehearing must "set forth

specifically the ground or grounds on which the applicant considers the order to be

unreasonable or unlawful."8 The Ohio Supreme Court has held that "when an appellant's

grounds for rehearing fail to specifically allege in what respect the PUCO's order was

unreasonable or unlawful, the requirements of R.C. 4903.10 have not been met."9 The

Court has further mandated that there be "strict compliance with such specificity

requirement."10 In addition, the statute states, "No party shall in any court urge or rely on

a ground for reversal, vacation, or modification not so set forth in the application." 1 I

With respect to this requirement, the Supreme Court has affirmed that setting forth

' See Ohio Admin. Code 4901-1-35.

S ld.

9 Discount Cellular, Inc., et al. v. Pub. Util. Comm., 112 Ohio St. 3d 360, 375, 2007-Ohio-53, 59 (citations
omitted).

'° Office ofConsumers' Counsel v. Public Util. Comm. (1994), 70 Ohio St. 3d 244, 247-248 (citations
omitted); see also Discount Cellular, Inc., et al. v. Pub. Util. Comm., 112 Ohio St. 3d 360, 375, 2007-
Ohio-53, 59 (citations omitted) (stating that "[W]e have strictly construed the specificity test set forth in
R.C. 4903.10 :').

" R.C. 4903.10.
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specific grounds for rehearing is a jurisdictional prerequisite for review, and that an issue

is waived "by not setting it forth in its application for rehearing."1z

The PUCO has a rule related to the statute, Ohio Adm. Code 4901-1-35. Ohio

Adm. Code 4901-1-35 addresses the form and timing of applications for rehearing and

states, in part, that:

An application for rehearing must set forth the specific ground or
grounds upon which the applicant considers the commission order
to be unreasonable or unlawful. An application for rehearing must
be accompanied by a memorandum in support, which sets forth an
explanation of the basis for each ground for rehearing identified in
the application for rehearing and which shall be filed no later than
the application for rehearing.13

Thus, the PUCO's administrative requirements contemplate and require two documents

(i.e., the application required by statute and the memorandum in support), each with a

specific purpose.

IV. LAW AND ARGUMENT

ASSIGNMENT OF ERROR:

The PUCO Unreasonably And Unlawfully Erred In Granting DP&L's
Request For Rehearing of the PUCO's March 19, 2014 Second Rehearing
Entry. DP&L's April18,2014 Application For Rehearing Did Not Assert
The Specific Grounds For Rehearing And Therefore Does Not Comply With
The Applicable Statutory And Administrative Requirements As Mandated
In Ohio Revised Code 4903.10 And Ohio Administrative Code 4901-1-35.

As presented above, R.C. 4903.10 requires that all applications for rehearing

present specific grounds for the PUCO's review.14 Ohio Adm. Code 4901-1-35(A)

requires that applications for rehearing present specific grounds for rehearing and that the

12 Ohio Consumers' Counsel v. Pub. t/til. Comm., 114 Ohio St. 3d 340, 349, 2007-Ohio-4276.

13 Ohio Adm. Code 4901-1-35(A). (Emphasis added).

14 See R.C. 4903.10.
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purpose of the corresponding memorandum is to "set forth an explanation of the basis for

each ground for rehearing identified in the application for rehearing."15 DP&L's

Application for Rehearing did not meet these requirements. The Application for

Rehearing did not state any grounds on which DP&L considered the PUCO's March 19,

2014 Second Entry on Rehearing to be unreasonable or unlawful. DP&L's Application

for Rehearing merely requested that the PUCO grant rehearing on its decision in its

Second Entry on Rehearing to accelerate: 1) the deadline for DP&L to transfer its

generation assets to January 1, 2016, and 2) blending in the competitive bidding process16

and restore the deadline and blending schedule that it established in its September 6, 2013

Entry Nunc Pro Tunc. ". DP&L's Application for Rehearing was void of the words

"unlawful" and "unreasonable.77 18

R.C. 4903.10 addresses the application for rehearing only. It does not refer to the

filing of a memorandum in support of an application for rehearing.19 The requirement for

filing a memorandum in support is an administrative requirement of the PUCO for the

purpose of setting "forth an explanation of the basis for each ground for rehearing

identified in the applicationfor rehearing.9920 DP&L's reliance, if any, on its

Memorandum in Support cannot and did not cure the Application's statutory defect of

failing to state, in accordance with R.C. 4903.10, the grounds on which DP&L considered

the PUCO's March 19, 2014 Second Entry on Rehearing to be unreasonable or unlawful.

" s Ohio Adm. Code 4901-1-35(A). (Emphasis added).

16 DP&L's Application for Rehearing.

" DP&L's Application for Rehearing.

'$ See DP&L's Application for Rehearing.

19 See R.C. 4903.10.

20 Ohio Adm. Code 4901-1-35(A). (Emphasis added).
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The PUCO has acknowledged followed the well-established precedent of the

Ohio Supreme Court discussed above. For example, in October 2009, the PUCO denied

an Application for Rehearing filed by Aqua Ohio because the Application did not present

the specific grounds on which rehearing was warranted.21 In that case, the PUCO found

that the Application for Rehearing did not fulfill either the statutory requirements of R.C.

4903.10 or the administrative requirements of Ohio Adm. Code 4901-1-35.22

Specifically, the PUCO held that:

[T]he application merely states that Aqua requests rehearing and
refers to the attached memorandum in support for the specific
grounds upon which Aqua considers the August 19, 2009, opinion
and order to be unreasonable or unlawful. An application for
rehearing that does not substantially comply with the statutory
requirements of specificity was found inadequate by the Ohio
Supreme Court in Conneaut, 10 Ohio St.2d at 270.
For the foregoing reasons, Aqua's September 18, 2009, application
for rehearing is denied.23

Furthermore, in a 2010 Entry on Rehearing denying rehearing, the PUCO found

that an application for rehearing by Ohio American fulfilled "neither the statutory

requirements of section 4903.10, Revised Code, nor the administrative requirements of

Rule 4901-1-35, O.A.C."24 In that case, the application merely stated "that the company

requests rehearing" and referred "to the attached memorandum in support for the specific

21
See In the Matter of a Settlement Agreement Between the Staff of the Public Utilities Commission of

Ohio, the Office of the Ohio Consumers' Counsel, and Aqua Ohio, Inc. Relating to Compliance with
Customer Service Terms and Conditions Outlined in the Stipulation and Recommendation in Case No, 07-
564-WW-AIR and the Standards for Waterworks Companies and Sewage Disposal System Companies,
PUCO Case No. 08-1125-WW-UNC, Entry on Rehearing at 5 (October 14, 2009).
ZZ See id.

23 Id.

24 In the Matter of the Application of Ohio American Water Company to Increase its Rates for Water and
Sewer Services Provided to its Entire Service Area, PUCO Case No. 09-391-WS-AIR, Entry on Rehearing
at 2 (June 23, 2010).
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grounds upon which Ohio American considers the May 5, 2010, opinion and order to be

unreasonable or unlawful.9425

In this case, DP&L's Application for Rehearing fulfills neither the statutory nor

the administrative requirements for an application for rehearing. Therefore, consistent

with the PUCO's denial of Aqua Ohio's Application for Rehearing,26 and OAW's

Application for Rehearing,2' DP&L's Application should have been denied. DP&L'

Application failed to comply with the specificity requirement of R.C. 4903.1028 and the

PUCO's specificity requirement mandated in Ohio Adm. Code 4901-1-35. Instead, the

PUCO granted, in part, DP&L's request for rehearing. Such PUCO action was unlawful

and unreasonable. OCC's request for rehearing should be granted so that the PUCO can

correct that error.

V. CONCLUSION

The unlawful outcome of the June 4, 2014 Fourth Entry on Rehearing should not

stand. Accordingly, the PUCO should grant OCC's Third Application for Rehearing.

25
ICa

26 See id.

27 Entry on Rehearing at 2 (June 23, 2010), PUCO Case No. 09-391-WS-AD[L

Z$ See Office of Consumers' Counsel v. Public Util. Comm. (1994), 70 Ohio St. 3d 244, 247-248 (citations
omitted); see also Discount Cellular, Inc., et al. v. Pub. Util. Comm., 112 Ohio St. 3d 360, 375, 2007-
Ohio-53, 59 (citations omitted) (stating that "we have strictly construed the specificity test set forth in R.C.
4903.10.").
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