The Supreme Court of Gkio

Disciplinary Counsel,

Relator

Joel David Joseph,

Respondent.

Case No. 2012-1107

RESPONDENT’S MOTION TO REVISE ORDER
SUSPENDING RESPONDENT FROM THE

PRACTICE OF LAW IN OHIO

The Supreme Court of Ohio imposed reciprocal discipline on petitioner that was imposed

by the Maryland Court of Appeals. The order of this court allowed respondent to apply for

reinstatement after two years, and upon condition that the Maryland Court of Appeals reinstate

petitioner.

Petitioner has moved for readmission in Maryland, but seeks to have this court modify its

order allowing Petitioner to seek reinstatement before Maryland reinstates him.

Under Gov. Bar R. V(11)(F)(4) reciprocal discipline does not have to be imposed if the

alleged misconduct warrant substantially different discipline. First of all, respondent has been

disciplined enough for an unintentional violation of Maryland’s ethical code. Secondly, the

findings of the Maryland Court of Appeals were contrary to rulings of the United States Supreme

Court.

Respondent was admitted to practice law in Ohio in 1980 and Maryland in 1981.

Respondent represented Arthur Wartell, a Vietnam War Veteran, in a claim against the Veteran’s
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Administration for medical malpractice. Mr. Joseph was given notice that the VA had denied




the claim and that Mr. Wartell had to file a complaint in United States District Court in the
Central District of California to preserve his rights.

Respondent sought local counsel in California without success. He traveled to Los
Angeles in February of 2007, and in Los Angeles found local counsel. Mr. Joseph sought
admission in California pro hac vice claiming the he had Maryland residency.

The attorney that respondent found in California (Robb Moss) filed a complaint with the
Attorney Grievance Commission of Maryland claiming that respondent had falsely stated his
residence in Maryland when the motion for admission pro hac vice was submitted. Mr. Moss did
this only after respondent filed suit against Mr. Moss for failing to pay him a reasonable fee for a
case.

The Court of Appeals then appointed a lower court judge, Judge Dugan, to take testimony.

Judge Dugan conducted a hearing and the parties submitted proposed findings of fact and
conclusions of law. Judge Dugan first ruled that since petition did not file proposed findings that
he adopted the Attorney Grievance Commission’s proposed findings. However, Mr. Joseph did
file timely proposed findings. The Maryland Court of Appeals ordered Judge Dugan to
reconsider his decision in light of respondent’s proposed findings.

Judge Dugan, once again, adopted the Attorney Grievance Commission’s proposed

findings verbatim.

The Maryland Court of Appeals heard argument and accepted Judge Dugan’s findings and
disbarred respondent.

L. With the Multi-State Practice of Law Becoming Prevalent, An Attorney Should be

Allowed to Maintain Domicile Where He or She Desires.

The United States Supreme Court ruled in Supreme Court of New Hampshire v. Piper, 470



U.S. 274 (1985) that “the practice of law is important to the national economy. As the Court
noted in Goldfarb v. Virginia State Bar, 421 U.S. 773, 788 (1975), the “activities of lawyers play

an important part in commercial intercourse.’ >

Respondent has been practicing law for more than 41 years, handling public interest cases in
25 states, championing many important, sometimes unpopular, causes. For example, Respondent
handled a case challenging the constitutionality of the North American Free Trade Agreement.
Made in the USA Foundation v. United States, 242 F.3d 1300, cert. denied November 26, 2001.
Mr. Joseph successfully challenged regulations of the U.S. Civil Service Commission. Joseph v.

United Srates Civil Service Commission, 554 F.2d 1140 (D.C. Cir. 1977).

Joseph represented plaintiffs in Federal Employees For Non-Smokers' Rights (FENSR) v.
United States, 446 F. Supp. 181, (1978 D.D.C.). cert. denied, 444 U.S. 926 (1979). FENSR was

a group of Federal employees who sued to stop smoking in federal buildings.

Joseph successfully represented holocaust survivors whose property was seized by the
United States Army after World War 1. Roswer v. United States, 231 F.Supp. 2d 1202 (S.D. Fla.

2002).

In Edwards v. Carter, 580 F.2d 1055 (D.C. Cir. 1978). cert. den., 436 U. S. 907 (1978),
Respondent represented 60 members of Congress challenging the constitutionality of the Panama

Canal Treaty under Article 4, Section 3, Clause 2 of the constitution.

L. The Decision of the Maryland Court of Appeals is in Conflict with
Decisions of the United States Supreme Court.

The Maryland Court of Appeals found that Respondent gave up his Maryland domicile in



early 2007. This finding is directly contrary to U.S. Supreme Court holdings. In Sdenz v. Roe,
526 U.S. 489 (1999), the Supreme Court ruled that States do not have the right to determine who
is and who is not a citizen of the state. The Supreme Court ruled:

Citizens of the United States, whether rich or poor, have the right

to choose to be citizens “of the State wherein they reside.” U.S.

Const. Amdt. 14, Section 1. The states, however, do not have any

right to select their citizens. 526 U.S. at 510, 511 (emphasis added).

Maryland Circuit Court Judge Dugan found that respbndent lost his Maryland domicile in

early 2007. That decision was not Judge Dugan’s to make. Respondent chose to remain a
citizen of Maryland, and kept his voting address there.

Respondent felt that it was his duty to represent a Vietnam Veteran who was denied medical
treatment by a Veterans Administration hospital. And Respondent earned Mr. Wartell a
substantial settlement.

It is a preposterous and unconstitutional finding that a mere seven weeks after Mr. Joseph
arrived in California that he had abandoned his Maryland domicile.

In Selling v. Redford, 243 U.S. 46 (1917), the U.S. Supreme Court ruled that disciplinary
action must be based on a sound factual record.

The Maryland Court of Appeals adopted the findings of the Circuit Court. The Circuit
Court in turn adopted verbatim the recommendations of the Attorney Grievance Commission,
and initially ruled that respondent had not submitted proposed finding of fact and conclusions of
law. In fact, the Court of Appeals remanded the matter to the Circuit Court to consider
respondent’s proposed findings that had indeed been filed in a timely fashion.

The Circuit Court ignored the Court of Appeals’ order, and again adopted verbatim the

proposed findings of fact and conclusions of law of the Attorney Grievance Commission.



Nevertheless, the Court of Appeals accepted the Circuit Court’s findings of fact and conclusions
of law.

Justice John Paul Stevens recently criticized Chief Justice Earl Warren for copying
paragraphs from one party’s brief. Justice Stevens said, “I was surprised to find that Warren’s
opinion had copied several paragraphs from the solicitor general’s brief in the case . . . . Needless
to say, that discovery made me wonder about the care that the chief justice took, not just in
writing opinions, but also in editing the work of his law clerks in which he had no special
interest.” Five Chiefs: A Supreme Court Memoir, John Paul Stevens, Little Brown & Co, 201 1, at
97.

The Circuit Court in this case did not copy just a few paragraphs from the Attorney
Grievance Commission’s “brief,” if copied the entire document verbatim. One should
wonder about the care that Judge Dugan took reviewing the proposed findings, while completely
ignoring respondent’s proposed findings. Further, Judge Dugan did not even give the appearance
of impartiality, by failing to reference any of respondent’s proposed findings of fact or
conclusions of law.

The Circuit Court’s finding that respondent misrepresented his domicile is entirely
incorrect and not based on substantial evidence. The fact that respondent was registered to vote
in Maryland in 2007 is sufficient basis for respondent to have been able to claim Maryland
domicile.

This court in Selling v. Redford, 243 U.S. 46 (1917) ruled that discipline should not be
imposed if it would result in grave injustice.
The grave injustice in this case is that respondent, who has practiced law before this court

and other courts for many years without any disciplinary issues, relied on decisions of the U.S.



Supreme Court regarding citizenship and domicile.

Respondent did not intentionally viclate any rule. He acted in good faith at all times.
Respondent was disciplined for not maintaining a physical residence in Maryland. This logic
allows a wealthy practitioner to maintain two residences, and avoid a disciplinary problem, while
a less wealthy one is subject to discipline of the harshest type.

The discipline imposed was excessively harsh. Respondent did not intentionally violate any
rule, or intentionally misstate his domicile.
Conclusion
For all of these reasons, the court should modify its order suspending petitioner and allow

him to be readmitted to the Ohio Bar before he is readmitted in Maryland,

Respectfully submitted,

FES o —

g %’—&W? v
/ JOEL DAVID JOSEPH
{ .~ Respondent, Pfo Se
11950 San Vicente Blvd.
Los Angeles, CA 90049
(310) 623-3872
JoelDJoseph@Gmail.com

Dated: November 26, 2014
CERTIFICATE OF SERVICE
I certify that I have mailed a copy of this motion this 25% day of November,

2014 to Joseph Caligiuri, Disciplinary Counsel, 250 Civic Center Drive, Suite 325,

Columbus, Ohio 43215. \
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