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INTRODUCTION AND SUMMARY OF ARGUMENT 

 

 Derrell Shabazz and Dajhon Walker attacked and murdered an innocent 27-year old man.  

The evidence showed that Shabazz, Walker, and other members of their group engaged in 15 

minutes of planning before they surrounded the victims and attacked them with bottles.  “This 

was no bar fight. This was a vicious, premeditated attack.”  State v. Shabazz, 8th Dist. No. 

100021, 2014-Ohio-1828, at ¶ 83 (Gallagher, J., dissenting).   That attack culminated in Walker 

shooting the unarmed victim in the back while Walker hid behind a pole.  Shabazz was captured 

on video congratulating Walker as they fled the scene together.  After a jury trial, Shabazz and 

Walker were found guilty of aggravated murder, felony murder, and four counts of felonious 

assault.   

On appeal, however, a divided panel of the Eighth District found that there was 

insufficient evidence to sustain the jury’s unanimous verdicts.  In doing so, the court failed to 

consider several significant pieces of evidence in the State’s case and refused to show any level 

of deference to jury’s verdict.  The Eighth District instead conducted a de novo review in which 

two of the three judges discounted the evidence they either could not see themselves or simply 

chose not to believe.  Id., at ¶ 40.   “Simply put, the jury in this case saw it differently than the 

majority sees it here.”  Id., at ¶ 81 (Gallagher, J., dissenting). 

This case, along with two other recent decisions by the Eighth District in which the court 

reversed a jury’s finding of prior calculation and design, demonstrates that the court has 

abandoned its extremely limited role in reviewing criminal convictions for sufficiency of the 

evidence. 1  Instead, the court determines for itself which inferences it finds to be the most 

persuasive.  This heightened level of scrutiny usurps the jury’s function as the finder-of-fact and 

                                                 
1 See State v. Nathaniel Woods, Case No. 2014-0940, and State v. Dajhon Walker, Case No. 
2014-0942. 
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renders its verdict a mere recommendation that the appellate court is free to accept or reject 

based solely on its view of what it believes the evidence does or does not say.  This is manifest 

weight review disguised as sufficiency of the evidence. 2 

Additionally, the Eighth District’s decision fundamentally changed Ohio’s felony murder 

rule, which – until this case – has only required the State to prove that the defendant was guilty 

of a felony that was a proximate cause of the victim’s death.  But here, the Eighth District added 

a new requirement:  the defendant must be guilty of the felony that was the actual cause of the 

victim’s death.  In this case, the court believed that Shabazz could not be found guilty of felony 

murder unless he knew the principal co-defendant had a firearm.  This requirement confuses the 

elements of the felony murder rule.  Ohio law only requires the State to prove that Shabazz was 

guilty of any felony that was the proximate cause of the victim’s death. 

 The State therefore respectfully asks this Honorable Court to reverse the Eighth District’s 

opinion in this case and hold that (1) when reviewing a challenge to the sufficiency of the 

evidence, an appellate court is required to review the entire record and adopt all reasonable 

inculpatory inferences in favor of the State’s case, and (2) the State is not required to introduce 

direct testimony that a defendant knows his accomplice has a firearm to be guilty of felony-

murder as long as the defendant is guilty of a felony that is a proximate cause of the victim’s 

death. 

 

  

                                                 
2 The Eighth District could not have reversed this case on manifest weight grounds because 
the court itself could not unanimously agree on what the verdict should have been.  Ohio 
Constitution, Article IV, Section 3(B)(3) mandates the unanimous concurrence of all three 
judges on the reviewing panel to reverse a defendant’s conviction based upon manifest 
weight . 
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STATEMENT OF THE CASE 

A Cuyahoga County jury found Derrell Shabazz, the Defendant-Appellee herein, guilty 

of aggravated murder, felony murder, and four counts of felonious assault relating to a vicious 6-

on-1 attack in a nightclub that ended when Shabazz’s co-defendant shot one of the unarmed 

victims in the back.  “This was no bar fight. This was a vicious, premeditated attack.”  State v. 

Shabazz, 8th Dist. No. 100021, 2014-Ohio-1828, at ¶ 83 (Gallagher, J., dissenting).  On appeal, 

the Eighth District reversed nearly all of Shabazz’s convictions based on its erroneous belief that 

there was insufficient evidence to support the jury’s verdicts.  This Court accepted discretionary 

jurisdiction over the State’s appeal.   

On October 16, 2012, the Cuyahoga County Grand Jury indicted Derrell Shabazz, the 

Defendant-Appellee herein, and Dajhon Walker on nine counts each related to the February 18, 

2012 shooting death of Antwon Shannon.  The indictment charged Shabazz with one count of 

aggravated murder, one count of felony murder, six counts of felonious assault, and one count of 

having weapons while under disability as follows: 

Count Offense Victim R.C. Section Conduct 

Count 1 
Aggravated 

murder 
Antwon Shannon R.C. 2903.01(A) 

Aggravated Murder of 

Antwon Shannon with prior 

calculation and design 

Count 2 
Felony-

murder 
Antwon Shannon R.C. 2903.02(B) 

Caused the death of 

Antwon Shannon as a 

proximate result of 

committing or attempting to 

commit felonious assault 

Count 3 
Felonious 

assault 
Antwon Shannon R.C. 2903.11(A)(1) 

Did knowingly cause 

serious physical harm 

Count 4 
Felonious 

assault 
Antwon Shannon R.C. 2903.11(A)(2) 

Did knowingly cause 

serious physical harm by 

means of a deadly weapon, 
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to wit:  champagne bottle 

Count 5 
Felonious 

assault 
Antwon Shannon R.C. 2903.11(A)(2) 

Did knowingly cause 

serious physical harm by 

means of a deadly weapon, 

to wit:  firearm 

Count 6 
Felonious 

assault 
Ivor Anderson R.C. 2903.11(A)(2) 

Did knowingly cause 

serious physical harm by 

means of a deadly weapon, 

to wit:  champagne bottle 

Count 7 
Felonious 

assault 
Eunique Worley R.C. 2903.11(A)(2) 

Did knowingly cause 

serious physical harm by 

means of a deadly weapon, 

to wit:  champagne bottle 

Count 8 
Felonious 

assault 
Eunique Worley R.C. 2903.11(A)(1) 

Did knowingly cause 

serious physical harm 

Count 9 

Having 

weapons 

while under 

disability 

n/a R.C. 2923.13(A)(3) 
Did knowingly acquire, 

have, carry, or use a firearm 

 

Counts 1, 2, 3 and 5 each included one and three-year firearm specifications. 

 Shabazz and Walker’s case proceeded to a joint jury trial at which a jury found Shabazz 

guilty of aggravated murder (with one and three-year firearm specifications), felony-murder, four 

counts of felonious assault (Counts 3, 4, 5, and 6), and having weapons while under disability.  

Th e jury found Shabazz not guilty of Counts 7 and 8 – the two counts of felonious assault 

against Eunique Worley.  The jury also found Shabazz not guilty of the firearm specifications on 

Count 2, Count 3, and Count 5.  (Tr. 1272-1277).   

The jury found Shabazz’s co-defendant, Dajhon Walker, guilty of the same counts.  The 

jury also found Walker, the shooter and principal offender, guilty of the one and three-year 

firearm specifications attached to Counts 1, 2, 3, and 5.  The trial court sentenced Shabazz to life 
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imprisonment, with the possibility of parole after 22 years. 3 The trial court sentenced Walker to 

life imprisonment, with the possibility of parole after 25 years.   

On direct appeal, the Eighth District modified Dajhon Walker’s conviction for aggravated 

murder down to murder, finding insufficient evidence of prior calculation and design, and 

affirmed his remaining convictions.  State v. Walker, ---Ohio App.3d ---, 10 N.E.3d 200, 2014-

Ohio-1827.  By a 2-1 vote, the Eighth District reversed Derrell Shabazz’s convictions for 

aggravated murder, murder, felonious assault, and having a weapon while under disability, based 

on its mistaken belief that there was insufficient evidence that Shabazz knew Dajhon Walker had 

a gun.  “Simply put, the jury in this case saw it differently than the majority sees it here.”  State 

v. Shabazz, 8th Dist. No. 100021, 2014-Ohio-1828, at ¶ 81 (Gallagher, J., dissenting).  The court 

thus reduced Shabazz’s convictions to two counts of felonious assault, Counts 4 and 6, for 

causing serious physical harm to Antwon Shannon and Ivor Anderson by means of a champagne 

bottle.  State v. Shabazz, 8th Dist. No. 100021, 2014-Ohio-1828.   

This Court accepted this case on the following two propositions of law: 

STATE’S PROPOSITION OF LAW I:  An Appellate Court, When Reviewing a 

Challenge to the Sufficiency of the Evidence, Is Required to Draw All Reasonable 

Inferences in Favor of the State’s Case and May Not Adopt the Defense’s 

Inferences to Reverse a Conviction. 

 

STATE’S PROPOSITION OF LAW II:  An Accomplice May Be Convicted of 

Felony Murder Where the Victim’s Death Was a Proximate Result of the 

Underlying Felony.  The Accomplice Does Not Need to Know That the Principal 

Had a Firearm That Was the Actual Cause of the Victim’s Death. 

                                                 
3 The Eighth District’s opinion incorrectly states that the trial court ran Shabazz’s two-year 
sentence on Count 6 consecutive to his nine-month sentence on Count 9, both of which 
were concurrent to Count 1 for a total of life imprisonment with parole eligibility after 20 
years.  State v. Shabazz, 8th Dist. No. 100021, 2014-Ohio-1828, at ¶ 18.  The trial court’s 
sentencing entry actually reflects that it ordered Shabazz to serve his two year sentence on 
Count 6 consecutive to his sentence on Count 1, and that Count 9 ran concurrent to Count 1 
for a total of life imprisonment with parole eligibility after 22 years.   
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This Court also accepted the State’s appeals in State v. Nathaniel Woods, Case No. 2014-

0940, and State v. Dajhon Walker, Case No. 2014-0942, in which the Eighth District also 

reversed convictions for aggravated murder on sufficiency grounds, and held both cases for this 

appeal.   

STATEMENT OF THE FACTS 

 

1. Derrell Shabazz and his group planned to attack Ivor Anderson and Antwon 

Shannon over a champagne spill. 

On February 19, 2012, 27-year old Antwon Shannon went to the Tavo Martini Lounge in 

downtown Cleveland with his friend Ivor Anderson.  (Tr. 686).  They arrived between 11:30 

p.m. and 12:00 midnight.  (Tr. 688).  While at Tavo, Anderson and Shannon met up with 

Anderson’s friend Eunique Worley, as well as her friends Asia Rudolph, Ashley Nix, and 

Marvella Grant.  (Tr. 688, 749).  Tom Ciula, a forensic video specialist with the Cleveland 

Division of Police, testified that there are 16 surveillance cameras at the Tavo Martini Lounge.  

(Tr. 574).  There is no audio on any of those cameras.  (Tr. 583).  At trial, the State introduced 

the video from Camera 9 as State’s Exhibit 3, which best captured Derrell Shabazz and Dajhon 

Walker’s criminal actions.   

At 1:56 a.m., Shannon and Anderson were standing on the dance floor of the club near a 

man named Robert Steele.  (Tr. 692-693, 1044).  Steele, who was dancing wildly and twirling his 

champagne glass in the air, spilled champagne onto Anderson.  (Tr. 692-693).  Anderson looked 

at Steele and said “you’re doing too much” before they separated.  (Tr. 693).  Steele then walked 

over to his group of friends, which included Otis Johnson, Derrell Shabazz, and Dajhon Walker.  

(Tr. 693-694).  Anderson testified that he began watching Steele’s group, fearing an attack: 

“After the champagne was spilled onto me, he [Steele] went over and whispered 

to the two gentlemen, and at that point I continued to watch the gentlemen 
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because there wasn't nothing that serious to take it that far I felt, so I felt at that 

point they were plotting against me and Mr. Shannon.” 

 

(Tr. 693-694).   

Anderson later identified Otis Johnson and Derrell Shabazz as the “two gentlemen” in 

Steele’s group.  (Tr. 694, 702).  Anderson did not know Shabazz personally, but the women in 

the group – Eunique Worley, Marvella Grant, and Ashley Nix – all did.  (Tr. 761, 794, 804).  

Anderson “stood there and watched them for the next five to ten minutes,” because “I didn’t 

want to get attacked with my back turned[.]”  (Tr. 694).  Anderson told Shannon “to keep an eye 

out because they’re looking suspect[.]”  (Tr. 694).  After about 10 minutes went by and nothing 

happened, Anderson lowered his guard and stopped watching Steele’s group.  (Tr. 695).   

2. Shabazz, Walker, and a group of four other people launched a premeditated and 

coordinated deadly attack on Shannon and Anderson. 

 At 1:56 a.m., Camera 9 – which is positioned in the lounge area – recorded Steele spilling 

champagne on Anderson.  (Tr. 576, 1043-1044; see State’s Exhibit 3-A).  Steele and Anderson 

exchanged words and Steele moved towards the center of the dance floor to talk to the other 

members of his group.  For the next 15 minutes, Camera 9 recorded Steele, Johnson, Shabazz, 

and Walker as they stood in the middle of the dance floor speaking with one another and 

watching Anderson and Shannon, who are barely visible on the far left of the screen.   

At 2:11:01 a.m., Camera 9 captured Otis Johnson, standing prominently in the center of 

its view, flipping over a bottle in his right hand so that he was holding it upside down by the 

neck.  (Id.).  At 2:11:19 a.m., Robert Steele moved to the center of the dance floor adjacent to 

Anderson’s position and began dancing from side-to-side, holding a champagne bottle, and 

looking to his left at Anderson.  (Id.)  Otis Johnson conferred with Shabazz and Walker before 

separating from the group and walking over to the left of Anderson and Shannon, towards the top 

of Camera 9’s view.  (Id., at 2:11:37).   



 8 

At 2:11:52 a.m., Steele suddenly yelled out, “yeah, nigger” and struck Anderson in the 

head, from behind, with a bottle.  (Tr. 697).  The bottle glanced off Anderson’s head and also 

struck Eunique Worley in the forehead.  (Tr. 697, 756).  Anderson initially believed that it was 

Shabazz who struck him.  (Tr. 695).  Otis Johnson immediately rushed in from the left and joined 

the attack, punching and kicking Anderson as he rolled around on the ground.  (State’s Exhibit 3-

A; camera 9, at 2:11:55). 4  Antwon Shannon went to break up the fight.  (Id., at 2:11:56).  It was 

uncontested at all levels of this case that Shannon acted only as a peacekeeper and that neither 

Shannon nor Anderson ever made any aggressive or hostile moves towards Shabazz’s group 

prior to the shooting. 

Walker and Shabazz immediately walked up to Shannon.  Walker struck Shannon in the 

face with a bottle.  (Id., at 2:11:58).  Shannon recoiled, ducked, and moved to his left away from 

Walker.  (Id., at 2:12:00).  Walker followed Shannon and threw the bottle at Shannon’s head.  

(Id., at 2:12:01).  The bottle missed Shannon but struck an unidentified man standing behind 

him.  (Id.).  Shannon, who was still trying to break up the fight, fell down onto his back.  (Id., at 

2:12:03).  As Shannon attempted to stand, Shabazz approached him from behind, threw a punch 

with his left hand towards Shannon’s head, and shoved Shannon to the ground with Walker on 

top of him. (Id., at 2:12:05).  Walker got up off of Shannon and left the fight, walking behind a 

pole several feet away.  (Id., at 2:12:07).   

As Walker moved behind the pole, Shannon’s friend Anderson was still trying to defend 

himself from a 5-on-1 assault by Shabazz, Steele, Johnson, and two unidentified women.  

Shabazz walked around the perimeter of the attack, visibly directing the other members of his 

group as to how to proceed.  (Id., at 2:12:10).  Shabazz approached Anderson and threw two 

                                                 
4 No witness described the events depicted on the video at trial because the defense twice 
objected to any witnesses providing narrative testimony.  (Tr. 591, 1037).   
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punches at Anderson’s head.  (Id., at 2:12:19).  Anderson was pushed back behind the left side of 

the pole where Walker lay in wait, falling to the ground as Shabazz’s group continued to punch 

and kick him.  (Id., at 2:12:24).   

Johnson followed Anderson behind the pole.  (Id.).  Shannon, who had been trying to 

restrain one of the female attackers, wrapped Johnson up in a bear hug to stop him from 

attacking Anderson.  (Id., at 2:12:25).  As Shannon struggled to hold onto Johnson, Shannon 

turned away from the pole and exposed his back to Dajhon Walker.  (Id.).  At 2:12:27 a.m., 

Walker shot Shannon in the back with a .45 caliber handgun.  (Tr. 598, 1056).  Lisa Przepyszny, 

a forensic scientist with the Cuyahoga County Regional Forensic Science Laboratory, testified 

that Walker fired the shot from a distance of “approximately one to two feet or so” into 

Shannon’s back.  (Tr. 892).  Police later found a .45 caliber shell casing on the dance floor 

behind the pole.  (Tr. 1005).   

3. Shabazz and Walker celebrated as Shannon died. 

Shabazz, who had followed Shannon towards the left side of the pole, was standing mere 

feet in front of Walker’s gun when it went off.  (State’s Exhibit 3-A, Camera 9, at 2:12:27).  

Although nearly everyone in the club visibly ducked at the sound of the gunshot, Shabazz had no 

reaction.  (Id.)  Walker then ran out from behind the right side of the pole, visibly stuffing an 

object into his waistband.  (Tr. 597; State’s Exhibit 3-A, Camera 9, at 2:12:31-33).  Shabazz 

approached Walker, congratulated him by patting him on the chest and back, and then fled the 

club with him and the other attackers.  (ID., at 2:12:31).  Walker, Shabazz, and their group ran 

outside into the view of Camera 6 on Rockwell Avenue.   

Det. Ray Diaz, with the Homicide Unit of the Cleveland Division of Police, testified that 

he followed Shabazz’s group on Camera 6 as they exited Tavo.  (Tr. 1063).  Walker, who was 

walking quickly and ahead of his group, jumped into the air and pumped his fists.  (State’s 
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Exhibit 3-D, Camera 6, at 2:13:29).  Det. Diaz identified both Shabazz and Walker on the video 

and in court as the individuals on the video.  (Tr. 1068).   

Tennison Malcolm, a medical school student at Case Western, ran into the men’s 

bathroom when he heard the gunshot.  (Tr. 821).  Within a few seconds, Shannon walked into the 

bathroom looking confused.  (Tr. 822).  Malcolm asked Shannon if he was okay, to which 

Shannon replied that he did not know.  (Tr. 822).  Malcolm asked Shannon to lift up his shirt and 

saw blood coming from a gunshot wound to Shannon’s chest.  (Tr. 822).  Shannon lay down on 

the ground where Malcolm attempted to put pressure on the wound.  (Tr. 822).  Shannon soon 

became unresponsive.  (Tr. 823).  He died later that night at the hospital.  (Tr. 971).   

Anderson ran outside after he heard the gunshot.  (Tr. 697).  He waited three to five 

minutes, looking for his friend Shannon.  (Tr. 697-698).  One of the female attackers from inside 

the club followed Anderson outside and tried to attack him again.  (Tr. 713).  Anderson 

identified Shabazz’s girlfriend as one of the two women who attacked him on the dance floor.  

(Tr. 703; State’s Exhibit 11).   

On October 10, 2012 – eight months after the shooting –Dajhon Walker gave a statement 

while under arrest at the Cleveland Division of Police, Homicide Unit.  Walker remembered that 

there had been a fight at the Tavo Martini Lounge but denied knowing anything about the 

gunshot that killed Antwon Shannon.  (Tr. 1059).  Walker also could not recall who 

accompanied him that night or who left the club with him.  (Tr. 1059).  Once the detectives 

showed him the video, Walker identified himself, Otis Johnson, and Derrell Shabazz entering the 

club.  (Tr. 1060).   
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LAW AND ARGUMENT 

 

STATE’S PROPOSITION OF LAW I:  An Appellate Court, When Reviewing a 

Challenge to the Sufficiency of the Evidence, Is Required to Draw All 

Reasonable Inferences in Favor of the State’s Case and May Not Adopt the 

Defense’s Inferences to Reverse a Conviction. 

 

When reviewing a challenge to the sufficiency of the evidence, an appellate court is 

required to draw all reasonable inculpatory inferences in favor of the State’s case and the jury’s 

verdict.  The evidence in this case showed that Robert Steele exchanged words with Anderson 

after spilling champagne on him.  Steele then walked over to his group, which included Derrell 

Shabazz, Dajhon Walker, and Otis Johnson.  For the next 15 minutes between 1:56 a.m. and 2:11 

a.m., Shabazz’s group stood in the middle of the dance floor speaking to one another and staring 

at Anderson and Shannon.  Anderson was sufficiently worried by this behavior that he told 

Shannon to watch Shabazz’s group because he was afraid they would attack him when his back 

was turned.  At the end of that 15 minutes, Steele, Shabazz, Walker, and Johnson launched a 

coordinated attack on Anderson and Shannon that culminated in Walker shooting Shannon in the 

back. 

This case centers around the evidentiary significance of the video showing Shabazz’s 

group conversing for 15 minutes before the attack.  The Eighth District found the 15-minute 

period did not establish prior calculation and design because there was no audio of what the 

group was discussing and “it was not unusual for a group to stand together and converse while at 

a nightclub.”  Shabazz, at ¶ 28.  If the State had indeed presented the jury with nothing but a 

silent video that merely depicted Shabazz’s group speaking to one another before a fight 

spontaneously broke out, this would have been insufficient evidence to convict Shabazz of 

complicity to aggravated murder.  But that is not what happened in this case.   
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The State presented numerous pieces of evidence that showed Shabazz’s group planning 

the attack and celebrating in its aftermath.  As this Court has recently noted, “[a]n appellate court 

must review ‘all of the evidence’ admitted at trial.”  State v. Tate, ---Ohio St.3d ---, 2014-Ohio-

3667, --- N.E.3d ----, at ¶ 18 (emphasis in original), quoting Jackson v. Virginia, 443 U.S. 307, 

99 S.Ct. 2781, 61 L.Ed.2d 560 (1979).  When all of the evidence in this case is included in a 

properly-applied sufficiency review, the State provided clear evidence to support all of 

Shabazz’s convictions.  

1. The legal standard for sufficiency of the evidence review is extremely deferential. 

The relevant question in a sufficiency-of-the-evidence review is whether, “after viewing 

the evidence in a light most favorable to the prosecution, any rational trier of fact could have 

found the essential elements of the crime proven beyond a reasonable doubt.”  State v. Jenks, 61 

Ohio St.3d 259, 574 N.E.2d 492 (1991), at paragraph two of the syllabus, following Jackson v. 

Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979).  “The standard of review 

governing sufficiency-of-the-evidence challenges is extremely deferential to the underlying 

guilty verdict and raises a high bar for a defendant to overcome[.]”  U.S. v. Wells, 646 F.3d 1097, 

1102 (8th Cir.2011). 

As one Ohio appellate court held:  “When reviewing the sufficiency of the evidence to 

support a criminal conviction, an appellate court’s function is extremely limited.”  State v. 

Byerly, 11th Dist. 97-P-0034, 1998 WL 637689, at *2.   

“When the state has produced at least a modicum of evidence on each of the 

essential elements of the crime, the question on appeal is not whether we think the 

accused is innocent of the charge. Instead the question is whether the quantum of 

evidence produced by the state, when viewed in a light most favorable to the 

prosecution, is sufficient to allow any rational trier of fact to draw the conclusion 

that the accused is guilty beyond a reasonable doubt. Jackson v. Virginia (1979), 

443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d 560. We are not to inquire into the 

weight, or persuasiveness, of the evidence presented, for that is within the 

purview of the trier of fact. Therefore, a motion for acquittal should only be 

http://web2.westlaw.com/find/default.wl?mt=Ohio&db=708&rs=WLW14.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1998193184&serialnum=1979135171&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=1B3BC5BB&utid=1
http://web2.westlaw.com/find/default.wl?mt=Ohio&db=708&rs=WLW14.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1998193184&serialnum=1979135171&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=1B3BC5BB&utid=1
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granted in those exceptional cases where reasonable minds must have reasonable 

doubt as to the defendant's guilt. State v. Apanovich (1987), 33 Ohio St.3d 19, 23, 

514 N.E.2d 394. In other words, the motion should be granted where there is no 

need for formal deliberation on the evidence because a verdict of acquittal is, or 

should have been, a foregone conclusion.” 

 

Id.   

In this case, the Eighth District not only failed to show the requisite level of extreme 

deference to the jury’s verdict – the court failed to show any deference at all.  Instead, the court 

conducted its own de novo review of the evidence, limited that review to the video, and failed to 

consider the rest of the State’s case.  Two members of the court decided that they could not see 

what the jury, the judge, the prosecution, and the dissenting judge all saw, and thus drew all 

contested inferences in favor of the defendant.  This included new inferences that neither 

Shabazz nor Walker had ever tried to make at trial or in their appeals.   

The lower court thus fundamentally misconstrued its role in a sufficiency challenge.  The 

court’s treatment of the State’s case was a manifest weight review disguised as sufficiency of the 

evidence.  The court’s complete lack of deference to the jury evidences its belief that only it 

could properly investigate and decide the facts of this case.  But an appellate court presiding over 

a cold record is ill-equipped to investigate the crime at issue, and particularly so when the court 

chooses to ignore significant portions of the record.   

A sufficiency review must be more deferential to the jury’s verdict.  The court cannot sua 

sponte create its own exculpatory inferences to explain away the State’s case simply because it 

believes those inferences to be the most persuasive.  “If the evidence is susceptible of more than 

one construction, the reviewing court is bound to give it that interpretation which is consistent 

with the verdict and judgment, most favorable to sustaining the verdict and judgment.”  Seasons 

Coal Co., Inc. v. Cleveland, 10 Ohio St.3d 77, 80, 461 N.E.2d 1273 (1984), fn. 3, quoting 5 Ohio 

http://web2.westlaw.com/find/default.wl?mt=Ohio&db=578&rs=WLW14.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1998193184&serialnum=1987121833&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=1B3BC5BB&utid=1
http://web2.westlaw.com/find/default.wl?mt=Ohio&db=578&rs=WLW14.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1998193184&serialnum=1987121833&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=1B3BC5BB&utid=1
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Jurisprudence 3d, Appellate Review, Section 60, at 191–192 (1978).  Given the choice between a 

reasonable inference that is inculpatory and a reasonable inference that is not, the appellate court 

is required – in a sufficiency analysis - to choose the inference in favor of the State. 

2. Sufficient evidence existed to support the jury’s finding that Shabazz was complicit 

in the aggravated murder of Antwon Shannon with prior calculation and design. 

The State presented numerous pieces of evidence that supported its claim that Shabazz’s 

group discussed a premeditated, violent assault on Anderson and Shannon: 

1) Anderson directly testified that he believed Shabazz’s group was “plotting against me 

and Mr. Shannon[,]” that he told Shannon “to keep an eye out because they’re 

looking suspect[,]” and that he watched them for “the next five to ten minutes” 

because “I didn’t want to get attacked with my back turned[.]”  (Tr. 693-694).   

2) At 2:11:01 a.m., Camera 9 captured Otis Johnson flipping over a bottle in his right 

hand so that he was holding it upside down by the neck, consistent with use as a 

weapon. 

3) At 2:11:37 a.m., Otis Johnson walked away from his group and over to the left side of 

where Anderson and Shannon were standing, flanking them.  But despite separating 

from his group, Johnson joined in the attack on Anderson within just four seconds of 

when Steele initially struck Anderson with the bottle.  (State’s Exhibit 3-A, Camera 9, 

at 2:11:56). 

4) Six people – Robert Steele, Derrell Shabazz, Dajhon Walker, Otis Johnson, and two 

women – immediately launched a coordinated attack on Anderson and Shannon 

despite the fact that neither Anderson nor Shannon acted aggressively at any point. 

5) Dajhon Walker repeatedly attacked Antwon Shannon and actually followed him 

around the dance floor, striking him in the face with a beer bottle and then throwing 

the bottle at him.  

6) Everyone in the bar except for Shabazz ducked when Walker fired the shot.  Shabazz, 

despite standing mere feet in front of the gun when it went off, had no visible 

reaction.   

7) Shabazz knew to walk over to the right side of the pole as Walker came running out 

from behind it.  Shabazz congratulated Walker by patting him on his chest and on his 

back, consistent with a congratulatory gesture.   

8) As Walker ran outside the club and across Rockwell Avenue, he jumped into the air 

and pumped his fists in celebration. 
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“An appellate court must review ‘all of the evidence’ admitted at trial.”  State v. Tate, ---Ohio 

St.3d ---, 2014-Ohio-3667, --- N.E.3d ----, at ¶ 18 (emphasis in original), quoting Jackson v. 

Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979).   

Anderson’s testimony is especially significant because it is direct evidence that Shabazz’s 

group was discussing a plan to attack Anderson and Shannon during that 15 minutes.  At that 

point, the jury was not required to draw an inference at all.  An eyewitness testified to the 

existence of a plan.  In a sufficiency analysis, the reviewing court was required to accept that 

testimony as true, particularly where – as here – the defense made no attempt to dispute 

Anderson’s testimony on that point. 

The Eighth District, however, dismissed Anderson’s testimony and found that Walker 

and Shabazz did not act with prior calculation and design:  “Although Anderson felt uneasy by 

the men talking and looking in his direction, more than dirty looks are necessary to prove the 

men were devising a plan to commit premeditated murder.”  Shabazz, at ¶ 28.  Anderson did not 

testify that he felt “uneasy” or that Shabazz’s group was giving him “dirty looks.”  He testified 

that he believed they were “plotting against me and Mr. Shannon” and that he told Antwon 

Shannon to watch the group because he was afraid they would attack him when his back was 

turned.  (Tr. 693-694).  That is exactly what happened.  There is a fundamental disconnect 

between what Anderson testified to and how the Eighth District treated that testimony in its 

sufficiency review.  That review was not “extremely deferential[.]”  U.S. v. Wells, 646 F.3d 

1097, 1102 (8th Cir.2011). 

The State also presented the jury with numerous pieces of evidence that demonstrated 

Shabazz knew Walker had a gun.  Immediately after the shot, Shabazz walked over to Walker as 

Walker ran out from behind the right side of the pole and patted him on the chest and back.  
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Shabazz and Walker then fled the club together.  “[P]articipation in criminal intent may be 

inferred from presence, companionship and conduct before and after the offense is committed.”  

State v. Johnson, 93 Ohio St.3d 240, 245, 2001-Ohio-1336, 754 N.E.2d 796.   

Once outside, Walker jumped into the air and pumped his fists in a display of celebration.  

This is also consistent with the successful execution of a pre-conceived plan to shoot Shannon.  

“[C]ourts have found that the Jenkins totality-of-the-circumstances test renders a defendant’s 

conduct both before and after the victim’s death pertinent to prior calculation and design.”  State 

v. Young, 7th Dist. No. 96-BA-34, 1999 WL 771070, at *13.  At all times before, during, and 

after the shooting, Shabazz behaved consistently with someone who knew the shot was coming. 

The Eighth District also dismissed this evidence.  “We reviewed the footage referenced 

by the state; our review showed people in the distance with no way of knowing who they were or 

what they were doing.”  Shabazz, at ¶ 40.  This analysis makes it clear that the Eighth District 

conducted a de novo review of the video and did not consider any evidence from the video that it 

did not see for itself.   

The Eighth District’s de novo review was improper in a sufficiency analysis and failed to 

account for the testimony in this case.  Det. Ray Diaz testified that he testified that he followed 

Shabazz’s group on Camera 6 as they exited Tavo.  (Tr. 1063).  He identified both Shabazz and 

Walker on the video and in court as the individuals on that video.  (Tr. 1068).  The Eighth 

District was not free to watch the video, decide that it could not see who was on the video or 

what they were doing, and then ignore Det. Diaz’s identification testimony.  The court was 

required to accept that testimony as true. 

Each of these pieces of evidence – which the lower court was required to view in the light 

most favorable to the State – is consistent with and indicative of a preconceived plan to attack 
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and kill.  The jury agreed with the State’s view of the evidence and found that both Walker and 

Shabazz acted with prior calculation and design.  “Simply put, the jury in this case saw it 

differently than the majority sees it here.”  Shabazz, at ¶ 82 (Gallagher, J., dissenting).  The 

Eighth District was not free to disregard those facts or to sua sponte create its own explanations 

as to why it believed the evidence was not really indicative of guilt.  Doing so is beyond the 

scope of a sufficiency review.    

3. Prior calculation and design was present under the three-part test from Taylor.   

This Court has previously articulated the following factors to consider in determining the 

existence of prior calculation and design: 

“(1) Did the accused and the victim know each other, and if so, was that 

relationship strained? (2) Did the accused give thought or preparation to choosing 

the murder weapon or murder site? and (3) Was the act drawn out or “an almost 

spontaneous eruption of events?” 

State v. Taylor, 78 Ohio St.3d 15, 19, 1997-Ohio-243, 676 N.E.2d 82.  This Court nevertheless 

cautioned in Taylor that “it is not possible to formulate a bright-line test that emphatically 

distinguishes between the presence or absence of ‘prior calculation and design.’”  Id., at 20.  

Rather, each case “turns on the particular facts and evidence presented at trial.”  Id.   

As to the first factor, there is no evidence that Shabazz knew either Ivor Anderson or 

Antwon Shannon.  It is notable, however, that the women who were at the club with Anderson – 

Eunique Worley, Marvella Grant, and Ashley Nix – all knew Shabazz.  (Tr. 761, 794, 804).  And 

Shabazz did know of Anderson and Shannon after Steele exchanged words with Anderson.  The 

reason this Court found this factor significant in Taylor is because a defendant is less likely to 

form prior calculation and design to kill a stranger than someone the defendant knows.  Here, 

Anderson and Shannon were strangers to these defendants when they entered the bar but not at 
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the time the attack began.  Shabazz and Walker had formed a motive by that point based on the 

interactions from earlier involving the champagne spill. 

Under the second factor, the court should look to whether the accused gave thought or 

preparation to choosing the murder weapon or murder site.  In the appeal involving Shabazz’s 

co-defendant, Dajhon Walker, the Eighth District found this factor weighed particularly heavily 

against the State’s case: 

“The video then shows the fight spilling over to the area by the pillar where 

Walker went behind. The fight could have just as easily spilled over into the other 

direction. Thus, Walker did not choose the murder site or pursue Shannon. Rather, 

the video shows that the murder site came to him instead.”   

 

Shabazz, at ¶ 27, quoting Walker, at ¶ 18.  There are two problems with the Eighth District’s 

treatment of the record on this point. 

First, this characterization misconstrues the evidence.  This was not a “fight” and it did 

not simply “spill over[.]”  As the dissenting judge noted: 

“This was no bar fight. This was a vicious, premeditated attack. The planning, 

followed by the orchestrated use of a multitude of deadly weapons in the form of 

champagne bottles by multiple participants, coupled with others like Shabazz 

offering direct physical support in the attack, was sufficient to establish not only 

the required purposeful intent for murder, but also the prior calculation and design 

for aggravated murder.” 

 

Shabazz¸ at ¶ 83 (Gallagher, J., dissenting).  The Eighth District used a variation of the word 

“fight” 19 times in its majority opinion.  This characterization makes it appear as though 

Anderson bore some level of culpability for participating in the fight and that he was somehow 

on an equal footing with the other combatants.  This is not true.  The attack did not simply “spill 

over” towards the left side of the pole.  Anderson’s five attackers – Johnson, Shabazz, Steele, 

and the two women – punched, kicked, dragged, and pulled him over to the left side of the pole 

as he attempted to defend himself, lying on the ground.  Neither Shabazz nor Walker ever 
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attempted to make this “inadvertent spill over” argument, either at trial or in their appeals to the 

Eighth District.   

Second, Walker did chose both the murder weapon and the murder site.  He chose to 

bring a gun to the Tavo Martini Lounge that night.  He chose to involve himself in a 6-on-1 

attack over a perceived insult that had nothing to do with him.  He chose to strike Antwon 

Shannon in the face with a beer bottle and then throw the bottle at him, despite the fact that 

Shannon had shown no aggression towards anyone.  He chose to walk behind the pole and draw 

his gun, knowing that the fight was mere feet in front of him.  And he chose, while standing 

behind that pole, to shoot an unarmed and defenseless Shannon in the back under no 

provocation.  The fact that Walker did not know exactly where Shannon would be standing at the 

time he shot him does not indicate a lack of prior calculation and design.  Every aggravated 

murder victim could have, at some point, gone in the other direction and not been where their 

killers needed them to be in order to kill them. 

Finally, the act was drawn out and not an almost spontaneous eruption of events.  15 

minutes elapsed between when Steele spilled the champagne on Anderson and when the attack 

began.  The evidence outlined above was sufficient to allow the jury to find that Shabazz’s group 

spent those 15 minutes discussing a plan to attack and kill Shannon and Anderson.  The 

dissenting judge correctly found that:   

“The jury was free to infer from the conversations involving Shabazz and the 

others that the group was going to exact retribution for Anderson making a 

comment after the drink was spilled on him. This reasonably included causing not 

only serious physical harm, but also the purposeful intent to kill. This fact is 

inferred by the subsequent conduct of Steele, Johnson, Shabazz, and Walker.  

 

Shabazz, at ¶ 83 (Gallagher, J., dissenting).   
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 This Court has affirmed jury findings of prior calculation and design in killings that 

involved far less than 15 minutes of planning.  In State v. Palmer, 80 Ohio St.3d 543, 1997-

Ohio-312, 687 N.E.2d 685, this Court found prior calculation and design where the defendant 

killed two strangers in a road rage incident where the defendant exited his vehicle with a revolver 

that he only needed time to cock before it would fire.  Id., at 568-569. 5  In State v. Taylor, 78 

Ohio St.3d 15, 1997-Ohio-243, 676 N.E.2d 82, this Court found prior calculation and design 

where the defendant shot an acquaintance after a brief argument in a bar over a juke box.  

“[T]wo or three minutes * * * was more than sufficient evidence for the jury to reasonably have 

found that appellant, with prior calculation and design, decided to shoot Alexander in that space 

of time.”  Id., at 22.  Consequently, “prior calculation and design can be found even when the 

killer quickly conceived and executed the plan to kill within a few minutes.”  State v. Coley, 93 

Ohio St.3d 253, 264, 2001-Ohio-1340, 754 N.E.2d 1129.  

The standard for sufficiency of the evidence permits an appellate court to reverse only 

“where there is no need for formal deliberation on the evidence because a verdict of acquittal is, 

or should have been, a foregone conclusion.”  State v. Byerly, 11th Dist. 97-P-0034, 1998 WL 

637689, at *2.  In this case, the Eighth District could not even agree amongst itself what the 

verdict on prior calculation and design should have been.  This was an issue that the trial court 

correctly submitted to the jury for their deliberations.  The jury deliberated and found prior 

calculation and design.  The Eighth District had no basis to interfere with that finding on the 

grounds that there was never a need for formal deliberations at all.  The facts of this case give 

rise to reasonable inferences supporting the existence of prior calculation and design.  The jury 

                                                 
5 The Sixth Circuit affirmed this Court’s finding of prior calculation and design in federal 
habeas.  See Palmer v. Bagley, 330 Fed.Appx. 92, 107 (6th Cir.2009) (prosecutor’s claim in 
closing argument that “it is legally possible for the defendant to have in his mind sufficient 
prior calculation and design in [10 to 15 seconds]” were neither erroneous nor improper).   
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was free to accept or reject the State’s inferences; the Eighth District was not.  “[W]hen 

competing rational inferences can be made, there is not a valid sufficiency challenge.”  State v. 

Thompson, 7th Dist. No. 13 CO 20, 2014-Ohio-1225, at ¶ 24. 

The Eighth District’s de novo re-investigation of the fatal shooting of Antwon Shannon 

was beyond the scope of a sufficiency review and factually wrong in a number of areas.  The 

State therefore respectfully requests that this Honorable Court reverse the Eighth District’s 

decision and hold that in a sufficiency review, the appellate court is required to adopt all 

reasonable inferences in favor of the State’s case and to show extreme deference to the jury’s 

verdict.  Under that properly-annunciated standard, this Court should hold that sufficient 

evidence existed to affirm Shabazz’s convictions. 

STATE’S PROPOSITION OF LAW II:  An Accomplice May Be Convicted of 

Felony Murder Where the Victim’s Death Was a Proximate Result of the 

Underlying Felony.  The Accomplice Does Not Need to Know That the 

Principal Had a Firearm That Was the Actual Cause of the Victim’s Death. 

 

 Until this case, Ohio law defined felony murder as causing the death of another as the 

proximate result of a felony.  The only issue regarding Shabazz’s felony murder charge thus 

should have been whether any of the felonious assaults were a proximate cause of Shannon’s 

death.  But in this case, the Eighth District added a new requirement to Ohio’s felony-murder 

rule by holding that Shabazz could not be convicted of felony-murder unless he was guilty of the 

felony that was the actual cause of Shannon’s death – Count 5 – rather than simply the proximate 

cause.  The court thus refused to consider any of the other counts of felonious assault in its 

felony-murder analysis.  The court’s decision to limit the State to a single count of felonious 

assault through the addition of an “actual cause” requirement was contrary to the trial court’s 

jury instructions, the State’s presentation of its own case, the jury’s verdict, and Ohio law.  This 
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Court should reverse the Eighth District’s invention of an unprecedented limitation on the 

felony-murder rule.   

1. Ohio’s felony-murder rule applies to any person who causes the death of another as 

a proximate result of felonious assault. 

R.C. 2903.02(B) provides that “[n]o person shall cause the death of another as a 

proximate result of the offender’s committing or attempting to commit an offense of violence 

that is a felony of the first or second degree * * *.”  The felony-murder statute does not require 

the State to present any evidence that the defendant intended to kill the victim.  “The felony-

murder statute imposes what is in essence strict liability.  Though intent to commit the predicate 

felony is required, intent to kill is not.”  State v. Nolan, --- Ohio St.3d ---, 2014-Ohio-4800, --- 

N.E.3d ---, at ¶ 9.   

The predicate felonies in this case were three counts of felonious assault against Antwon 

Shannon and one count of felonious assault against Ivor Anderson.  Count 3 alleged that Shabazz 

“did knowingly cause serious physical harm” to Shannon in violation of R.C. 2903.11(A)(1).  

Count 4 alleged that Shabazz “did knowingly cause serious physical harm by means of a deadly 

weapon, to wit:  champagne bottle” in violation of R.C. 2903.11(A)(2).  Count 5 alleged that 

Shabazz “did knowingly cause serious physical harm by means of a deadly weapon, to wit:  

firearm” in violation of R.C. 2903.11(A)(2).  And Count 6 alleged that Shabazz “did knowingly 

cause serious physical harm by means of a deadly weapon, to wit:  champagne bottle” against 

Ivor Anderson in violation of R.C. 2903.11(A)(2).  Any one of these four counts could have 

properly been the basis for a conviction for felony murder if the conduct alleged in each count 

was a proximate cause of the victim’s death. 

The culpable mental state for felonious assault is “knowingly.”  Under R.C. 2901.22(B):  

“A person acts knowingly, regardless of his purpose, when he is aware that his conduct will 
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probably cause a certain result or will probably be of a certain nature. A person has knowledge of 

circumstances when he is aware that such circumstances probably exist.”  (emphasis added).  

Thus, to support the count of felony-murder, the State had to present sufficient evidence that 

Shabazz caused Shannon’s death as a proximate result of felonious assault.  The State met its 

burden if it produced sufficient evidence that Shabazz knowingly caused serious physical harm 

to Antwon Shannon or Ivor Anderson and that Shannon’s death occurred as a proximate result of 

that harm. 

2. Because the Eighth District upheld Shabazz’s convictions for felonious assault by 

means of a deadly weapon, the court should have affirmed his conviction for felony-

murder. 

 In this case, the Eighth District upheld the jury’s finding that Shabazz was guilty of two 

counts of felonious assault by means of a deadly weapon, to wit:  champagne bottles.  The only 

question was thus whether Shannon’s death was a proximate result of the felonious assaults with 

the bottles.  Under that standard, the court should have affirmed Shabazz’s conviction for felony-

murder.   

“[F]or criminal conduct to constitute the ‘proximate cause’ of a result, the conduct must 

have (1) caused the result, in that but for the conduct the result would not have occurred, and (2) 

the result must have been foreseeable.”  State v. Muntaser, 8th Dist. No. 81915, 2003-Ohio-

5809, at ¶ 38, citing State v. Lovelace, 137 Ohio App.3d 206, 738 N.E.2d 418 (1st Dist.1999).   

“Foreseeability is determined from the perspective of what the defendant knew or 

should have known, when viewed in light of ordinary experience. Id. It is not 

necessary that the defendant be able to foresee the precise consequences of his 

conduct; only that the consequences be foreseeable in the sense that what actually 

transpired was natural and logical in that it was within the scope of the risk 

created by the defendant.” 

 

Id.   
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The jury found, and the Eighth District agreed, that Shabazz was guilty of two acts of 

felonious assault against Antwon Shannon and Ivor Anderson (Counts 4 and 6).  The jury found, 

and the Eighth District agreed, that the champagne bottles used in each act were deadly weapons.  

R.C. 2923.11(A) defines a “deadly weapon” as “any instrument, device, or thing capable of 

inflicting death, and designed or specifically adapted for use as a weapon, or possessed, carried, 

or used as a weapon.”   

Once the Eighth District affirmed the jury’s finding that Shabazz “possessed, carried, or 

used” the bottles as weapons, and that the weapons were “capable of inflicting death,” the court 

should have found that Shabazz’s use of the bottles proximately caused Shannon’s death.  “No 

item, no matter how small or commonplace, can be safely disregarded for its capacity to cause 

death when it is wielded with the requisite intent and force.”  State v. Moody, 5th Dist. No. 09 

CA 90, 2010-Ohio-3272, at ¶ 41.  The attack with the bottles was the but-for cause of Shannon’s 

death because it was only during and as a part of that attack that Walker shot Shannon.  The 

shooting occurred on a crowded dance floor in which Walker did not have a line-of-sight until 

his group cleared the floor by attacking Shannon and Anderson with bottles.  Without the 6-on-1 

attack on Anderson, Shannon would not have turned his back to Walker when he attempted to 

restrain Johnson, giving Walker the opportunity to shoot him.  And the chaos created a 

distraction that allowed Walker to draw his gun in an otherwise crowded nightclub without being 

seen by any witnesses.  Without the attack with the bottles, none of this would have been 

possible. 

Moreover, Shannon’s death as a result of the attack was foreseeable.  The shooting that 

killed Shannon was within the scope of the risk Shabazz and Walker created when they attacked 

Shannon with deadly weapons in a 6-on-1 assault, while Walker was armed with a gun.  Shabazz 
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was an active participant in the attack.  He threw punches, he directed his accomplices how to 

proceed, he was complicit in the felonious assaults with the bottles, and he congratulated Walker 

and fled the club with him after Walker shot Shannon.  The felonious assaults with a deadly 

weapon, in and of themselves, were reasonably likely to produce death.  See State v. Tilley, 2d 

Dist. No. 19198, 2002-Ohio-6776 (expert testified that empty bottle, when used as a weapon, 

was capable of inflicting death).  Shabazz should not receive a windfall from the fact that the 

initial assault with a deadly weapon failed to cause death but the subsequent assault with a 

different weapon succeeded.   

The Eighth District, however, appears to have treated the fact that Shabazz’s co-

defendant shot Shannon in the back as a sort of intervening/superseding cause that relieved 

Shannon of culpability.  But killings by persons other than the defendant are within the scope of 

the felony-murder rule – even where the actual killing is done by a third party who the defendant 

has no reason to know is armed.  The only requirement is that the death be a proximate result of 

the felony. 

Ohio courts have upheld felony-murder convictions even in cases where the actual killing 

was done by a victim of the underlying felony.  For example, in State v. Burt, 8th Dist. No. 

99097, 2013-Ohio-3525, a victim of an attempted robbery shot and killed one of the robbers.  

There was no evidence that either of the robbers knew any of the victims were armed.  Burt 

argued that the “the intervening act of [the victim] shooting [the co-defendant] caused [the co-

defendant’s] death.”  Id., at ¶ 22.  The Eighth District upheld Burt’s conviction for felony 

murder, finding that, “[t]he fact that [the co-defendant’s] death was not part of the plan, however, 

does not prevent the jury from convicting Burt for his brother’s death.”  Id., at ¶ 22.  Under the 

new rule the Eighth District announced Shabazz, killings by a victim or a third party could never 
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be felony-murder because the defendant would never have reason to know the victim or third 

party had a gun.  This would result in the adoption of the “agency theory” of felony-murder, 

which Ohio courts have rejected.  See State v. Ford, 10th Dist. No. 07AP-803, 2008-Ohio-4373, 

at ¶ 32 (because “the statute does not provide that the defendant or an accomplice must be the 

immediate cause of death, it is clear that Ohio has adopted the proximate cause theory”).   

3. The Eighth District improperly limited its felony-murder analysis to the felony that 

was the actual cause of the victim’s death, rather than a proximate cause. 

In this case, the Eighth District created a new element of Ohio’s felony-murder rule:  not 

only must Shabazz be guilty of the felony that is the proximate cause of the victim’s death, but 

he must also be guilty of the felony that was the actual cause of the victim’s death.  The court’s 

decision to require the State to prove Shabazz was guilty of the felony that was the actual cause 

of Shannon’s death ignored the proximate cause rule of felony-murder and improperly limited 

the State’s case to a single felony and a theory of the case that the judge, the prosecutor, and the 

jury all rejected at trial.   

The Eighth District refused to consider any of the felonious assaults as underlying 

felonies to support the count of felony-murder except for Count 5, the felonious assault against 

Antwon Shannon with the firearm.  The court did this by claiming that, “Shabazz was expressly 

indicted for using a firearm in committing the felony murder.”  Shabazz, at ¶ 36.  This is not true.  

Count Two of the indictment, felony-murder, alleged that Shabazz:  

“did cause the death of Antwon P. Shannon, as a proximate result of the offender 

committing or attempting to commit an offense of violence that is a felony of the 

first or second degree, to wit:  felonious assault, in violation of Section 2903.02 of 

the Revised Code.”    

 

Count 2 did not specify which subsection of the felonious assault statute applied as the predicate 

offense, nor did it say anything about a firearm.  Nothing in that count required the jury to find 

that the murder occurred as a proximate result of the particular count of felonious assault relating 
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to Walker’s use of a firearm.  Any felonious assault that was the proximate cause of Shannon’s 

death should have sufficed.   

Moreover, both the trial court and the prosecutor told the jury that any of the counts of 

felonious assault could be a predicate offense to felony-murder.  The trial court instructed the 

jury:  “The underlying offense in this case is felonious assault. That offense is defined in Counts 

3 through 8.”  (Tr. 1143).  And the prosecutor stated in closing argument: 

“Count 2, murder. Did cause the death of Antwon P. Shannon as a proximate 

result of the offender committing or attempting to commit an offense of violence, 

that is, a felony of the first or second degree, to wit: felonious assault. 

We saw the fight. We saw the bottles. We saw them going in with the bottles to 

injure these individuals. That is felonious assault.” 

(Tr. 1182-1183).   

 The Eight District, however, refused to consider the counts of felonious assault with the 

champagne bottles in its felony-murder analysis.   The court instead held that only Count 5 – 

felonious assault against Antwon Shannon by means of a firearm – could be a predicate offense 

for felony-murder.  The court appears to have believed that the fact that the felony-murder count 

in the indictment included one and three-year firearm specifications required the State to prove 

the use of a firearm in the underlying count of felonious assault.  See Shabazz, at ¶ 36 (“The 

dissent emphasizes that the use of the bottles by Shabazz's co-defendants was sufficient to 

support the felony-murder charge. However, Shabazz was expressly indicted for using a firearm 

in committing the felony-murder”).   

 The Eighth District’s belief that it could not consider the other counts of felonious assault 

because of the firearm specifications was erroneous.  The inclusion of a firearm specification 

does not add an additional element to the offense itself.  The specification is simply a sentencing 
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enhancement.  The jury can find the defendant guilty of the substantive offense and yet acquit 

the defendant of the firearm specification.  As the dissenting judge found: 

“It appears the majority considers the firearm specifications as controlling which 

count of felonious assault is the predicate felony offense underlying the felony-

murder count, the felonious assault with the firearm or the felonious assault with 

the bottle. The specifications, however, serve to enhance the penalty, and the 

felony-murder count can be proven independent of the firearm specifications.”  

 

Shabazz, at ¶ 73, fn. 5 (Gallagher, J., dissenting).  This is because “firearm specifications are 

strict liability offenses.”  State v. Greene, 8th Dist. No. 91104, 2009-Ohio-850, at ¶ 126.  Thus, 

the fact that the felony-murder count included firearm specifications did not require the State to 

prove that Shabazz knew Walker had the firearm to convict him of the felonious assault.  The 

State only had to prove that Shabazz acted knowingly with regard to the underlying felonious 

assault and that Shannon’s death was the proximate result of that felonious assault.    

 Most importantly – and ignored by the Eighth District in its opinion – is the fact that the 

jury found Shabazz not guilty of the firearm specifications on the felony-murder count.  The jury 

thus rejected any argument that Shabazz possessed or used a firearm in the commission of the 

underlying felony.  The logical conclusion from this is that the jury found Shabazz guilty of 

felony-murder based on the felonious assaults with the bottles, not with the firearm.  By looking 

only to Count 5 as a predicate offense, the Eighth District tried to view the State’s case through a 

lens that the judge, the prosecutor, and the jury all rejected at trial.   

 The availability of numerous predicate offenses not requiring use of a firearm also 

distinguishes this case from Rosemond v. United States, --- U.S. ---, 134 S.Ct. 1240, 188 L.Ed.2d 

248 (2014).  In Rosemond, the Supreme Court held that a defendant could not be convicted of 

complicity to using a gun in connection with a drug trafficking crime in violation of 18 U.S.C. 

924(c) unless the defendant knew the principal offender had a gun.  Id., at 1249.  Rosemond adds 
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nothing to this case.  If this Court finds that the State introduced sufficient evidence that Shabazz 

knew Walker had a gun, then Shabazz’s conviction on Count 5 (felonious assault against 

Antwon Shannon by means of a firearm) and his subsequent conviction for felony-murder will 

stand.  If this Court finds that there was insufficient evidence that Shabazz knew Walker had a 

gun, then Shabazz’s conviction on Count 5 will be vacated.  The only question then is whether 

any of the other felonious assaults were the proximate cause of Shannon’s death.  Either way, 

Rosemond is irrelevant. 

Moreover, Ohio courts have found that such knowledge of the actual cause of the 

victim’s death is not required.  See State v. Wynn, 2d Dist. No. 25097, 2014-Ohio-420, at ¶ 69 

(“evidence purporting to show that [the accomplice] did not know that [the principal] had a gun 

could also be relevant to whether [the accomplice] knowingly aided and abetted [the principal]”) 

(emphasis added); State v. Tuggle, 6th Dist. No. L-09-1317, 2010-Ohio-4162, at ¶ 111 

(“Appellant did not need to know that a gun would be used; rather all that is necessary is that he 

be involved in the fight”).   

 Even assuming that there was no evidence Shabazz knew Walker had a gun, such a 

finding should still have only resulted in the Eighth District vacating Shabazz’s conviction on 

Count 5.  The court should then have considered whether any of the other felonious assaults were 

the proximate cause of Shannon’s death.  The evidence in this case established that they were.  

Thus, even if this Court does not agree with the State’s First Proposition of Law that Shabazz 

acted with prior calculation and design and knew Walker had a gun, the Court should still find 

exactly what the jury found and reinstate Shabazz’s conviction for felony-murder based on the 

remaining counts of felonious assault. 
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The Eighth District’s adoption of a new element to Ohio’s felony-murder rule has once 

again “sent a message of chaos and confusion to all common pleas court judges in Cuyahoga 

County that is truly troubling.”  State v. Amos, 140 Ohio St.3d 238, 2014-Ohio-3160, 17 N.E.3d 

528, at ¶ 8.  The State therefore respectfully requests that this Honorable Court reverse the 

Eighth District’s decision and hold that a defendant is guilty of felony-murder where the 

defendant commits a felony that is a proximate cause of the victim’s death.  In making this 

determination, the State is not limited to only the felony that is the actual cause of the death.   

CONCLUSION 

In this case, the Eighth District improperly utilized a de novo review to reverse a 

conviction on sufficiency of the evidence grounds.  In doing so, it failed to consider several 

significant pieces of evidence in the State’s case that demonstrated that Shabazz and his co-

defendants formed a plan to deliberately attack and kill the victim.  This case, along with its two 

companion cases, demonstrate that the court has jettisoned its extremely limited role in 

reviewing criminal convictions for sufficiency of the evidence.  Instead, the court has repeatedly 

conducted an improper de novo review of the State’s evidence in which the court determines 

which inferences it finds to be the most persuasive.  This heightened level of scrutiny usurps the 

jury’s function as the finder-of-fact and renders its verdict a mere recommendation that the 

appellate court is free to accept or reject based solely on its view of what it believes the evidence 

does or does not say.   

An appellate court sitting in review to a challenge to the sufficiency of the evidence is not 

to draw those inferences that the defendant suggests, but rather, is required to draw all inferences 

in favor of the State.  The State therefore respectfully asks this Honorable Court to reverse the 
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Eighth District’s decision and reinstate Shabazz’s convictions for aggravated murder, felony-

murder, felonious assault, and having weapon while under disability.   

Respectfully submitted, 
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      Cuyahoga County Prosecuting Attorney 
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