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I. EXPLANATION OF WHY THIS CASE PRESENTS ISSUES OF PUBLIC AND
GREAT GENERAL INTEREST

This case of Discrimination and Retaliation based National Origin on has five issues

that are important to all such cases filed in Ohio. This case is of public and great general interest

because the following iive issues affect all national origin discrimination and retaliation cases

with the first issue critically important to all national origin discrimination cases. 1}Whether

employers are allowed to withhold pertinent information preventing a plaintiff from proving his

claims of Discrimination and Retaliation based on National €7rigin. 2) Whether the second prong

of discrimination based on National Origin discrimination claim is automatically defeated even

when an employer demotes an employee, allocates no work for the coinplaining employee and

terminates the employee. 3) Whether the fourth prong of discrimination based on national origin

discrimination claim is not satisfied even when comparable non-protected persons received more

favorable treatment. 4) Whether the fourth prong of a prima facie retaliation claim is

automatically defeated even if causal link exists between the protected activity and adverse

employment action. 5) Whether the determination that an initial case of discrimination and

retaliation can be established and that the proffered reason for discharge offered by the employer

was a pretext.

The first issue is whether employers are allowed to withhold information that is relevant

to a plaintiff's claim of discrimination and retaliation based on national origin under O.R.C.

4112.1Wjr.Paranthaman requested the defendants to produce the personnel files and employment-

related records of similarly-situated co-workers since the basic theory of 1V1r.Paran.thaznan°s

discrimination claim is that he was unlawfb.lly treated differently than similarly-situated

employees on the basis of his national origin. In order to establish his claim he must provide

evidence that would indicate such differential treatment. Mr,Paranthamari stated that such



evidence would be illustrated and discovered by comparing his personnel file to the personnel

files and employment-related records of similarly-situated employees' personnel files. These

documents contain information that is highly relevant to his claims as they would show how he

was treated differently than similarly-situated Caucasian employees. After defendant failed to

produce the requested documents citing privacy concems and the trial court's previous protective

orderl on the previously dismissed case, the plaintiff filed a Motion to Compel quoting Ohio

Civil Rule 26(B)(1) that defmes the scope of discovery to include "any matter not privileged,

which is relevant to the subject matter involved in the pending action, whether it relates to the

claim or defense of any party seeking discovery, or to the claim or defense of the other party......

The plaintiff s Motion to Compel Discovery was partially approved by the trial court and

a protective order was signed off (Attached as Appendix D) since the court ordered the parties to

execute a protective order within two weeks of its decision. The defendants produced the

personnel file of plaintiff's manager but not plaintiff's co-workers because they were "non-

parties". The reason they were not natned as a parties to the suit is because they were not

supervisors with control over the plaintiff. Moreover discovery tools like protective order exist in

order to mitigate any privacy concerns. In addition, courts have held that civil rights takes

precedence over privacy issues in discrimination cases. So without access to the personnel files

of co-workers, the plaintiff was denied the ability to prove his case.

I'I`he court asked both parties to submit a protective order for consideration in a telephone status
conference with Judge Sheward on May 3 1, 2012. Before plaintiff's attorney submitted his
proposed protective order on June 5, 2012, the trial court erroneously entered a protective order
on June 1, 2012 that was narrotivly construed to defendant's benefit (Attached as Appendix C).
After plaintiff s counsel discussed this issue with the Judge's staff attorney, the court scheduled
an in-person status confereilce on June 26, 2012 in wrhich the request for personnel files of co-
workers was denied again.
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The defendants produced a one page document of partial requested information for 2009.

But the information for 2008 and 2010 and the employment-related records and other pertinent

documents requested were not produced. The appeals court erred when it agreed Nvith the

defendant's claim that they had produced a "summary" of the requested infbrrnation. The

importance of this issue transcends beyond Mr.Parantharn.an°s case since an employee is divested

of their due process when an employer withholds relevant documents and plaintiff is forced to

prove his claims without access to those documents.

The second isstie of public interest is whether the second prong of discrimination in a

national origin discrimination claim is not satisfied even when an employer dernotes an

employee, allocates no work for the complaining employee while allocating work to Caucasian

coworkers and terminates the employee that engaged in protected activities. The Court of

Appeals stated that the work chart shown to appellant with no work assigned to him meant that

he was available for new assignments and that the chart was a mere "planning tool". The plaintiff

argued with facts on the record that this was a retaliatory discriminatory action that threatened

his job. It also did not inquire into why this chart was blank for plaintiff at that particular time

even though Caucasian co-workers were allocated work and why the chart was shown to the

plaintiff after he filed an EEOC charge. Instead the court agreed with the positive theory

proposed by the defendants.

At the summary judgment phase the evidence presented with the motion must be

examined in the light most favorable to the non-moving party. That did not occur in this case.

With respect to the demotion, where the plaintiff was demoted from Bush.aess Analyst to

Business Analyst 1(BA 1), the plaintiff argued that this was a demotion since it pushed him

down to a salary range that was two levels below and had lesser responsibilities. In addition, it
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was a less desirable title than Business Analyst 3 whieh was assigned to similarly-situated

Caucasian Business Analysts. The plaintiff questioned the reasons for this demotion and yet

again the defendants failed to provide a clear answer. The Court of Appeals agreed with the

reason proposed by the defendants that it was due to a companywide "re-elassifieation" of titles

and that the plaintiff failed to show that the 13A1 title was a'°less distinguished" title. This

demotion occurred around the same time the plaintiff filed his EEOC complaints.

The next adverse employment action was termination. The plaintiff was repeatedly

harassed in meetings with Human Resources (HR) Manager present.l-irs request for audio-

recording of meetings and the presence of a third party of his choosing was denied twice. These

harassments and the hostile work environment created by the defendants adversely affected his

health causing diagnosed Depression> When plaintiff wanted to protect his health and waited to

seek the advice of legal counsel he was terminated for b`insubordinationg' and "job

abandonanent". This terrnin.ation came subsequent to plaintiff's EEOC and internal complaints

and after the defendant learned that the plaintiff had retained an attomey.

The third issue presented is whether comparable, non-protected co-workers received

more favorable treatment. Even without access to relevant documents of co-workers, the plaintiff

established that his Caucasian co-workers received more favorable treatment in the forrn of pay

raises, prornotions and work allocations. For example, with regards to the denial of pay raises in

2009 and 2010 the defendants stated the reason was that the plaintiff already had a high salary

and his job performance was poor. The plaintiff challenged his incorrect performance reviews

for both 2009 and 2010 years and the defendants' based their denial of raise on the disputed

reviews. The plaintiff is unable to compare and establish if similarly-situated Caucasian co-

workers had high salaries or not due to the lack of documentation that should have been
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provided. It was also established that similarly-situated Caucasian coworkers received

promotions while the plaintiff was demoted as mentioned in the second issue. This issue is of

great public intgrest because plaintiffs would be unable to satisfy this prong of a discrimination

claim without access to pertinent documents.

The fourth identified issue is the whether the fourth prong of a prima facie retaliation

clahra is automatically defeated even if causal link exists between the protected activity and

adverse employment action. There are strong causal relationships bet^reen plaintiff's protected

activity and the defendant's retaliatory conduct. The appeals court stated "Additionally, appellant

does not identify anything in the record demonstrating a causal link between the alleged adverse

employment actions and the protected activity of appellant's internal complaints and his EEOC

claisns: " Paranthaman, Court of Appeals Opinion, at ¶ 17. But a causal link exists because the

plaintiff engaged in numerous protected activities before he was ten-ninated on December 22,

2010. Specifically the plaintiff engaged in the following protected activities: 1)Made a complaint

to Mr.Sullivan on April 1, 2008 about write-o.ps given by Mr.Hopkins, 2)Challenged his 2009

annual perforrnance given by Mr.Hopkins in early 2009, 3)Filed a 7-page written complaint with

Mr.Sullivan. in June, 2009, 4)Filed a complaint to the 1-800mEthics Hotline July 29, 2009 and

another one thereafter, 5)Filed a first EEOC complaint on October, 2009, 6)Filed a second

EEOC complaint on.l3ecember, 2009, 7)Filed a third EEOC complaint on April 4, 2010, 8)Filed

a retaliation colnplaint by USPS mail to Human Resources on Dec 7, 2009, 9)Complained in

Nvriting to Vice President Mr.Nordman and Chief Operating Officer Mr.131ackbaxrn about the

denial of pay raise and the inaccurate 2010 annual perfortnance review, 10)Filed a complaint by

email to 1_r.Sullivan and Ms.Lindsey on December 16, 2010, 1 l.)Informed Mr.Sullivan on Dec

19, 2010 that he had retained an attorney. For example, the demotion to BA1 on January 21,
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2010 occurred after plaintiff filed his second charge of d°zscrimination with the EEOC in

December 2009 and the very next day after the EEOC mediation meeting.lVlr.I-Iopkins showed

the work chart to the plaintiff on October 2009 after the plaintiff filed his discrimination in early

October 2009. The 2010 annual perfornance review where plaintiff received the "Meets" rating

but was downgraded to "Somewhat Meets" came after his second charge to the EEOC in

December 2009. Plaintiff tivas terminated on December 22, 2010 which came subsequent to

filing of a complaint with the defendants about their discriminatory and retaliatory conduct on

Oeceinber 16, 2010 and informed them that he has sought legal counsel on December 19, 2010.

'I'he fifth issue presented is whether the determination that an initial case of

discrinaination and retaliation under the Mcl3onnellaDouglas shifting burden frarnework can be

established and that the proffered reason for discharge offered by the employer was a pretext.

The plaintiff filed multiple complaints starting from 2008 until his termination. After taking the

adverse employment actions identified above against the plaintiff, the defendant simply waited

for an opportune moment and terminated him in 2010 for alleged "Insubordinatgon" and "job

abandonmenf '. IvIs.I,indsey gave gloNving perforrnance reviews but then proceeded to schedule

meetings to discuss alleged perfonnance issues. 'I'he plaintiff denied that he was insubordinate.

In addition, the plaintiff did not abandon his job as he had asked earlier to reschedule the meeting

to protect his health and seek legal counsel. The reasons offered by the defendant are pretext to

hide the unlawful reasons for the termination

II. STATEMENT OF THE CASE AND FACTS

A. Statement of Facts

Mr.Paranthaman is a naturalized citizen born in Cuddalore, India. He earned a Bachelor's

Degree in Computer Science in India, Masters in Business Administration. (MBA) from Wright
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State University and the CPCU certification considered as the "Masters" degree in the insurance

industry while working at State Auto.

From September 2006 thru his termination in December 2010 Mr,Paranthaauan's work

perfortraance was meeting expectations. In his annual review in 2009 he received a"10heets'9

perforgnance rating and in 201 0 he received a "Meets" perforinance rating again based on the

ratings chart but Mr. Hopkins downgraded it to "Soniewh.at IVieets".Mr.Pararttharnan challenged

both these ratings as they were inaccurate and subjectively evaluated. State Auto never resolved

the issues. More importantly, Mr.Hopkins admitted during deposition that he could not recollect

if he had downgraded the performance rating of any of plaintiff's coworkers. During his tenure,

Mr.Paranthaman filed many complaints of discrimination and retaliation with the HR. department

starting in early 2008 and filed three EEOC complaints with the final charge in April 2010. State

Auto ignored all the internal complaints and no investigation reports were produced in discovery

despite Mr.Paranthainan's request for production.

After filing his second EEOC charge, in December 2009, State Auto demoted him from

Business Analyst to Business Analyst I using a third-party while promoting similarly-situated

Caucasian coworkers. When plaintiff questioned the reason for his demotion the record shows

that he was not given a clear answer. In addition to this third-party, Mr.Hopkins and Ms.Lindsey

admitted that they were aware of Mr.Paranthaman's EEOC compiaints.

The two reasons that State Auto claimed for 1Vffr.Parantbaman's teamination are in dispute

and are suspect. By 20 10, both the parties were engaged in a fight for a long time. On or around

September 2010, Ms.Lindsey gave IVIr.Paranthainan awarning letter stating that he was

insubordinate in a meeting. Mr.Paran.thainan gave a written reply in which he denied that he was

insubordinate. On October 14, 2010, in a meeting Ms.Lindsey and Mr. Sullivan of HR again
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accused Mr.Paranthaman that he was insubordinate. When Mr.Pa.ran.thaana.n was asked to leave

the building immediately he went back to work since it was not his normal quitting time. After

that when Mr.Sullivan threatened to call security Mr.Paranthaman left the building. On the same

day, State Auto ternninated his email and network access making it impossible to perform any

work for State Auto. The foregoing events caused Mr.Paranthaman to fall ill and he was on

Short-terrn Disability from Oct 16 thru Dee 16, 2010.

I.n a meeting on December 17,2010 Mr.Paranthaman was questioned about his alleged

perfcrrrnance issues again and when he mentioned that could not answer instantly, Ms.Lindsey

gave him a pre-written warning letter and suspended him It was established that this pre-written

letter was prepared by I-lR.'s Mr.Sullivan and signed by Ms.Lindsey before the meeting. On the

same day 1VIr.Sullivan scheduled another meeting for December 20, 2010. Mr.Paranthaman

stated he had retained an attomey and since these meetings were hurtful to his emotional and

mental h.ealtli he could not attend these meetings without first speaking to his attorney. His

request was denied. When Mr.Paranthaman did not attend the meeting on December 20, 2010, he

was teffn:inated, again, on December 22, 2010 for "insubordination" and "job abandonment".

B. Procedural Mstory

The Coinplain.t was filed with the Franklin County Court of Common Pleas on October

10, 2011 and voluntarily disnaissed. The Complaint was re-filed with the Franklin County Court

of Common Pleas on February 4, 2013. The defendant filed a Motion for Summary Judgment on

December 12, 2013. The plaintiff filed his opposition to the motion for su.nimary judgment on

December 30, 2013. On. February 8, 2014 the Trial Court granted the Motion for Summary

Judgment.
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Appellant filed a timely appeal with the Tenth District Court of Appeals on May 12,

2014. The appellee filed their reply on June 9, 2014. The majority affirrned the Trial's court's

decision on November 5.2014; I'he Appellant Sridharan Paranthanlan is filing his Notice of

Appeal along with this Memorandum in Support of Jurisdiction.

I.II. AI2GITMENT

FIRST PROPOSITION OF LAW: Employers must not be allowed to withhold
pertinent information preventing a plaintiff from proving bIs claims of
Discrimination and lietab^atlon based on National Origin.

In Manning v. General Motors, 247 F.R.D. 646 (D.Kan. 2007), the plaintiff sought

discovery of the personnel records of other employees. The Court stated: "Defendant also objects

to production of the documents requested on grounds that the documents are confidential. This

objection will be overtlded because, as this Court previously has held, `a concern for protecting

confidentiality does not equate to privilege." Because a protective order would safeguard the

potential harrn from disclosure of the documents, the Court overruled the employer's objection.

In discrimination cases, courts have ordered defendants to p:roduce relevant parts of personnel

files since unequal treatment is the key issue an dispute. In Ragge v. M^'.A/Univer.scal Studios 165

F.R.D. 601 (C.D. Cal. 1995 ), the court held that "The importance of the information to plaintiffs

claims outweighs any privacy interest defendants may have. Plaintiffs narrowing of the

documents in the personnel files satisfactorily decreases the severity of the invasion of

defendants' right to privacy. By narrowing her request to specific documents in the defendants'

personnel files, rather than the complete personnel files, a balance has, in fact, been achieved

between plaintiffs need to discover the inforynation and the privacy rights of the defendants."
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The Court of Appeals erred when it stated that appellees had already provided the

surrnnary of pertinent znforination. The pertinent information was not provided for all the years

requested and only partial infonnation was provided in a single page. Appellant clearly

artieulated in his Motion to Compel asking for only certain highly relevant infor.rnation within

the personnel files. Vdhile lower courts have broad discretion in discovery matters, the appellant

is asking for only certain inforrnation to prove his claims and not the whole personnel fle.

In Ward v. Summa Health System the Supreme Court of Obio determined that " EtT 91

Parties have a right to liberal discovery of information under the Rules of Civil Procedure. See

.Moskovitz v. .AIt.Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, 661 -662, 635 N.E.2d 331. The court

quoted in Ward v. Summa Health System,128 Ohio St.3d 212, 2010-Ohio-6275. (Ohio 2010)

66f T 10) The scope of the infonnation that a party may discover is governed by Civ.R. 26(B)(1),

which provides:

{¶ 11 }"Pa.rties may obtain discovery regarding any matter, nat privaZeged, which is relevant to

the subject matter involved in the pending action, whether it relates to the claim or defense of the

party seeking discovery or to the claim or defense of any other party,lneludxng the existence,

description, nature, custody, condition and location of any books, documents, electronically

stored information, or other tangible things and the identity and location of persons having

knowledge of any discoverable matter. It is not ground for objection that the information sought

will be inadmissible at the trial if the inforination sought appears reasonably calculated to lead to

the discovery of admissible evidence." (Emphasis added.)". This court must overrule the Court

of Appeals decision and ensure that all parties are treated fairly by clarifying its position on this

critical issue.

SECOND PROPOSITION OF LAW: The second prong of discrimination based on
National Origin discrimination claim is not automatically defeated even when an
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employer demotes an employee, allocates no work for the complaining employee and:
terminates the employee.

Adverse employment actions can be proven in many ways. In Wills v. Pennyrile Rural

Elec. Coop. Corp., 259 F. App'x. 780, 783 (6th Cir. 2008) citing Crady v. Liberty 1Vut'l Bank

and Trust Co., 993 F.2d 132, 136 (7th Cir.1993) the court held that "[A] materially adverse

change in the term.s and conditions of employment must be more disruptive than a mere

inconvenience or an alteration of3ob responsibilities. A materially adverse change might be

indicated by a termination of employment, a demotion evidenced by a decrease in wage or

salary, a less distinguished title, a material loss of benefits, significantly diminished material

responsibilities, or other indices that might be unique to a particular situation."

Mr.Paranthaman's stated on the record that BA1 was the second lowest in salary and title.

Documentary evidence showed that :BA.1 is ajunior level position and BA 3 is a senior level

positian.lt also led to a lower-pay range which State Auto used to deny him a pay raise later.

This is because at the time he was demoted to BA1 in January 2010, defendant already knew that

the pay range for BAl was significantly lower than the plaintiff's $80,000 salary. So the

defendant's "favorable treatgnent" of not reducing plaintiffs salary is to insulate itself from a

retaliatory charge that would surely later. In fact, in this case the plaintiff had reported the

demotion to the EEOC as another retaliatory act in January, 2010. So the pushing of appellant to

BAI with the lower pay range had the same adverse effect as reducing his pay. Mr.Hopkins

poisoned the well when the final determination regarding the assignment of BA l title to

Mr.Paranthaman was made by Mr.Hopkins and Ilrls.C"awyenne. Interestingly though Mr.Hopkins

gave plaintiff a "Meets" performance rating for 2008-09 which contradicts the reason to assign

him the BA 1 title, the second lowest title. This is one of many contradictions that Mr.Hopkins
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has done before. For example, he hired the plaintiff as a full-time employee because of good

performance but then gave him aw-rite-up in Jan 2010 due to alleged perf®rmance issues and a

second write-up in March 2010 for the same reason. But confrnned plaintiff as a State Auto

employee when his second probationary period ended. Termination is an adverse employment

action. In Smith v. City ofSalem, Ohio, 378 F.3d 566, 575-76 (6th Cir. 2004), the court stated

that comrnon"fe]xamples of adverse employment actions include firing, failing to promote,

reassignment with significantly different responsibilities, a rnaterial loss of benefits, suspensions,

and other indices unique to a particular situation."

THIRD P'ROI'OSI'TiCAN OF LAW; The fourth prong of discrimination based on
national origin discrimination claim is not automatically defeated even when
comparable non-protected co-workers received more favorable treatmente

The fourth prong of a nation origin discrimination case requires a plaintiff to show that

comparable non-protected co-workers received more favorable treatment than the plaintiff. "A

plaintiff may prove allegations of disparate treatment by demonstrating that he was treated less

favorably than similarly situated employees outside the plaintiff s protected class." E.E. 0. C. v.

Kohder Co., 335 F.3d 766, 776 (8th Cir.2003). (Quoting Barge v. Anheuser-Busch, Inc., 87 F.3d

256, 259-60 (8th Cir.I996); Johnson v. Legal Servs. ofArkansas, Inc., 813 F.2d 893, 896 (8th

Cir.19$7)).

Here the plaintiff could not compare himself to non-protected co-workers and completely

show that they received more favorable treatment because the pertinent inforYnation to do this

comparison were not provided by the defendant as identified above. Even without the complete

information identified in issue one, the plaintiff demonstrated that comparable non-protected co-

workers received more favorable treatment when they were promoted to higher levels such as
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BA 3 and supervisor while he was demoted to BA 1, they had readily available work

assignrnents for 2010 and received pay raises in at least one year.

FOURTH PROPOSITION OF LAW: The fourth prong of a prima facie retaliation
claim is not automatically defeated even if causal lank exists between the protected
activity andl adverse employment action.

When the proximity of the protected activity activities and the adverse employment

actions that the plaintiff experienced are closely examined it is evident that retaliatory actions

came as a result of plaintiff s complaints. In some cases temporal proximity may be sufficient to

establish causation. See Mickey v. Zeidler Tool & Die Co., 516 F.3d 516, 523-26 (6th Cir. 2008).

In Mickey, the court also held that"[w]here an adverse employment action occurs very close in

time after an employer learns of a protected activity, such temporal proximity between the events

insignificant enough to constitute evidence of a causal connection for the purposes of satisfying a

prima facie case of retaliation."

In addition to temporal proximity, the defendant in this case increased scrutiny of

plaintiffs work, demoted him to BA 1, allocated him no work assignments for 2010, downgraded

his performance review after he filed EEOC charges, denied him pay raises and teraniraated him

after they learned that he had retained an attorney. In Hamilton v. General Electric Coraaptaiay

(No. 08-5023, 6th Cir. 2007) the defendant increased scrutiny of plaintiff's work after he filed

complaints. The court agreed that Hamilton established the causal link reqa.irernent and stated

"The combination of this increased scrutiny with the temporal proximity of his terrnination

occurring less than three months after his EEOC filing is sufficient to establish the causal nexus

needed to establish a prirga.a facie case."
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The Ohio Constitution, the Code of Professional Responsibility (CPR) as adopted by the

Ohio Supreme Co-urt and coanrrr3.on law encourage employees to consult an attorney about

possible claims that would affect the employer's business interests. Section 16, Article I of the

Ohio Constitution provides. "All courts shall be open, and every person, for an injury done him

in his land, goods, person, or reputation, shall have remedy by due course of law * * *.PP ln

addition, EC 1=1 CPR as adopted by the Supreme Court states ""'every person in our society

should have ready access to the independent professional services of a lawyer of integrity and

competence." See Chapman et aL, v. Adia Services, Inc.116 Ohio App.3d 534,1997. There is

ample evidence to show that a causal link exists between plaintiff s protected activities and

adverse cxnployment actions taken against him by the defendants. The appellate com-t erred when

it decided that because two prongs of discrimination claim could not be satisfied by the plaintiff

the retaliation claim under the same McDonnell Douglas framework also failed.

FIFTH PROPOSITION OF LAW: An initial case of discrimination and retaliatmon
can be established and that the proffered reason for discharge offered by the
employer was a pretext.

'1'he defendant contended that the reason for pla.intiff's terrnination was "insubordi.nation"

and "job abandonment". The plaintiff disputed these reasons and argued that the real reason was

retaliation for exercising his legal rights. After plaintiff engaged in protected activities starting

from early 2008, the defendant took adverse employment actions as identified in the second

issue. Then the defendant terminated the plaintiff when an opportunity presented itself in late

2010. In Hamilton v. General Electric Company (No. 08-5023, 6th Cir. 2007) the court held that

when an "eanployer . . . waits for a legal, legitimate reason to fortuitously materialize, and then

uses it to cover up his true, longstanding motivations for firing the employee," the employer's

actions constitute "the very definition of pretext." Quoting Jones v. Potter, 488 R 3d (6th Cir.

14



2007). This is exactly the same thing that happened to the plaintiff, In 1-lana.ilton the court also

noted "a reasonable fact-finder could deterrnine that ... waited for, and ultimately contrived, a

reason to tennitlate .. to cloak its true, retaliatory motive for firing him." As in Hamilton, in this

case a reasonable fact-finder could see that the preferred reasons offered for terxnination were

pretext.

IV. CONCLUSION

In the hundreds of prima facie discrimination and retaliation cases litigated in Ohio

everyday plaintiffs are required to prove their claims based on evidences. The Court of Appeals

ruled that the defendant need not produce the highly relevant information from the personnel

files of his similarly-situated Caucasian workers despite the obvious need for these documents.

The court's requirement that the plaintiff must prove his case without access to pertinent

information is unfair.

To retaliate is human nature especially when an employee alleges his employer is

discriminatory. In this case, the defendant took adverse employment actions such as a demotion,

denial of pay raises, assigning no work allocations and termination after the plaintiff filed

intern.al and external charges of discrimination and retaliation. The motivation to retaliate was

established wlaen the defendant Hopkins decided to deny pay raises to Plaintiff in two years

while giving raises to Caucasian co-workers with similar performance ratings. The Court of

Appeals majority erred when it failed to take into consideration the totality of circumstances

unique to this case. The majority's rulings must be overturned.

For the foregoing reasons 1Vfr.l'aranthaman respectfully requests this court to accept

jurisdiction over this case and rule on the issues presented.

15
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APPEAL from the Franld°in County Coiut of Common Pleas

LUPER SCII:IJS'T"M J.

1111 Plaintiff-appellant, Sridharan, Paranthaman, appeals from a decision and

entry of the Franklin County Court of Common Pleas granting the motion for stumar,y

judgment of defendants-appellees State Auto Property & Casualty Insurance Company

("State Auto") and Richard Hopl(ins. Because the trial court did not err in granting

appellees' motion for summary judgment and did not abuse its discretion in denying in

part appellant's motion to compel, we affirm.

I. Facts and Procedural History

}12} Appellant, a naturalized United States citizen born in India, began his

employrnent relationship with State Auto in 2oo6 as an andependent contractor business

analyst. During his time as an independent contractor, appellant reported to Hopkins, an
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employee of State Auto. In December 2007, Hopkins hired appellant as a full-tixne staff

employee of State Auto in the position of business analyst. Hopkins acted as appellant's

immediate supervisor. The starting salary range for staff business analysts at State Auto

was $49,730 to $82,883. State AtYto agreed to a starting salary of $8o,ooo for appellant.

{T 3) The change in appellant's status from independent contractor to employee

brought with it a probationary period of empl®vment. In January 2oo8, shortly after he

became an employee, appellant received a written memorandum from Hopkins stating

appellant needed to improve in the areas of teamwork and business requirements

documentation. Appellant responded with a written letter stating he "agree[d]" with

Hopkins' assessment of his teamwork and communication skills, but "believe[d] this is a

cultural challenge." (R. 8o, Appellant's Affidavit, exhibit A.) Appellant further conceded

in the letter that Hopkins' concerns regarding appellant's business requirements

documentation were "accurate." (PL 8o, exffibit A.)

IT 4) On March 26, 2oo8, I-Iopldns issued appellant a second memorandum

again detailing Hopkins' concerns regarding appellant's job perfarmance. Hopkins

addressed appellant's concerns that the conununrcation and teamwork issues were

culturally related and reminded appellant that Hopkins had offered to review drafts of

appellant's e-mails to ameliorate any perceived cultural challenges. Hopkins also

suggested appellant consult with two other employees to help appellant with teamwork

and communication issues but noted that appellant had not followed up with either one of

them, a fact that "disappoint[ed]" Hopkins. (R. 65, Appendix to Defendants' Motion for

Summary Judgment Vol. I, exIiibit No. 7, at 1.) Due to Hopkzns' ongoing concerns

regarding appellant's job performance, he extended appellant's initial probationary

employment period for an additional go days.

{^ 5) Hopkins' concerns about appellant's job performance continued and he

noted those concerns in appellant's annual perforxnance reviews. State Auto ranks overall

perforrnance on a five-tiered scale: "Does Not Meet," "Somewhat Meets," "Meets,"

"Somewhat Exceeds," and "Exceeds" expectations for performance of the position. (R. 65,

exhibit No. io, at 2.) For his 2oo8 perfornnance review, appellant received a "meets"

expectations score and did not receive a pay raise. (R. 65, exlaibit No. io, at 3.)

Dissatisfied with his perfornaance re^iew, appellant Med a complaint with State Auto's
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Human Resources Officer, Mark Sullivan, in April 20og, arguing Hopkins' perforinance

review of appellant was unfair. Additionally, appellant complained to Hopkins'

supervisor and to State Auto"s internal ethics hotline on JulY 28, 2oog. These complaints

made no reference to perceived national origin discrinninatian.

{¶ 6} In December 2009, State Auto split the Business Analyst job description

into five skiIl levels: Business Associate, Business Analyst I, Business Analyst 11, Business

Analyst III, and Business Architect. All State Auto business analysts were assigned to one

of the five newly-created titles through a four-step process wluc.h included an employee

self evaluation, an interview with the business analysis practice lead, opinion of the

employee's supervisor, and a final discussion with the employee. Appellant completed

the four steps of the reclassification process and was assigned a classification of Business

Analyst I. A.ppellant's salary, benefits, and work assignments did not change as a result of

the new classification. The salary range for Business Analyst I was $47,347 to $73,3$8

per year, thus appellant's annual salary was $6,612 more than the top end salary for his

newly classified position.

{¶ 7} In Ms 2009 performance review, appellant's score slipped to "somewhat

meets" expectations. (R. 65, exhibit No. 2o, at 4.) Once again, appellant did not receive a

pay raise in 2010 following ?nis 2009 performance review.

{¶ ${ Appellant filed two charges of discrimination with the U.S. Equal

Employrra.ent Opportunity Commission ("EEOC"), one on November 17, 2oog and one on

Februaxy 27, 2olo. Both charges concerned appellant's complaints about Fiopldn.s'

treatment of lazm.. The EEOC dismissed both of appellant's charges on the grounds

that,"[b]ased upon its investigation, the EEOC is unable to conclude that the information

obtained establishes violations of the statutes." (I€. 68, Appendix to Defendants' Motion

for Sunu3.^.ary.Iudgrnent Vol. lV, exhibit No. 7.)

119) Sometime in 2010, State Auto assigned Natalie I.indsey (nka Natalie

Lightfoot) to be appeflant's supmrisor rather than Hopkins. Part of Lindsey's

responsibilities as appellant's supervisor was to meet with appellant to jointly complete a

mid-year perforrn.ance evaluation. Lindsey scheduled a meeting with appellant for

September 13, 2010 to review appellant's perforrnance objectives and his current work

assignments. Lindsey, appellant, and Sutlivan all attended the meeting. Undsey offered
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help to appellant on ways to improve his time management skills in response to appellant

stating he felt overloaded with his work assignments. According to the meeting minutes,

appellant "became agitated" when Iindsey tried to understand his concerns about his

workload and he then read from a pre-written statement: '"1 do not feel comfortable

continuing this meeting now this way. I would like to have an impartial observer in this

meeting on my side. Since last year [Hopkzns] confirmed that we cannot audio record

these meetings let's reconvene on another day this discussion." (R,. 68, exhabit No, 8, at

3.) 3indsey stated Sullivan was the impartial huinan resources representative at the

meeting, but appellant would not agree to that and "raised his voice a couple times."

(R. 68, exhibit No. 8, at 3.) After convincing appellant to stay, Lindsey informed appellant

she had received a complaint about appellant raising his voice to another co-worker.

Appellant immediately stopped the discussion, refused to discuss his performance fssues,

and ended the meeting.

{T IO} Following the September 13, 2010 meeting, Lindsey sent appellant a lengthy

e-mail to discuss Ws conduct and to set guidelines for appellant's behavior in future

meetings. Lindsey stated in her e-mail that, going forward, she would "consider any

refusal by [appellant] to participate in our meetings - which includes, but is not limited

to, a refusal to respond to questions that I ask - to be insubordination and you will be

disciplined accordingly." (R. 65, exWbit No. 24, at t.) Lindsey also expressly stated that

in future meetings, she "will no longer tolerate a lack of respect or courtesy and will

consider any future lack of respect or courtesy to be insubordination." (R. 65, exhibit No.

24, at 1.) Appellant stated in his deposition that, after receiving this e-mail from Lindsey,

he understood what was expected of him at future meetings.

1t} On October 14, 2oio, Lindsey met with appellant to resume their

discussions that ended abruptly on September 13, 2010. Once again, Sul.llvan was present

at the meeting. "A'hen Lindsey asked appellant about his teamwork skills, appellant

refused to answer and stated he would write down her questions and respond at a later

date. Lindsey informed appellant it was i.inportant that they have an open dialogue about

his job perfornaance, but appellant read from another pre-written statement that he was

not comfortable and said he was going to leave the meeting. Lindsey and Sullivan told

appellant he needed to stay to discuss his job perfornnanee, but appeliant ignored them
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and stood up to leave. Sullivan reminded appellant that his conduct was insubordination

and that if he left the meeting, he would be required to leave the building for the rest of

the dav Sullivan also informed appellant that if he left the meeting, he would be expected

to return to the same room the following day to finish the meeting.

11121 Appellant left the meeting but did not exit the building; instead, he returned

to has cubicle. Sullrvan and lindsey went to his desk approximately 1o or 15 minutes later

and told appellant he needed to leave the building in the next 5 minutes or they would

have security escort him off the property. Appellant then left the premises on his own.

{¶ 131 That same day, I.a.ndsey prepared a memorandum serving as a written

warning to appellant, stating his conduct "both during and after the meeting was

insubordinate and unacceptable." (R. 69, Appendix to Defendants' Motion for Sunnnary

Judgment Vol. V, exWbit No. i1, at 3.) The memorandum expressly warned that

'°[flurth.er instances of insubordination will not be tolerated, and will be met with

discipline up to and including unpaid suspension from work or termination of your

enniploymen.t.'° (R. 69, ex.ubit No. 11., at 3.) Lindsey dated the warning for October 15,

2010 to coincide with when the meeting was to resume. Appellant did not come to work

on October 15, 2olo but called in sick. Before Lindsey cotfld deliver the written waming,

appellant requested and received approval for short-term disability leave through

December 16, 2o1o. Lzndsey and Sullivan rescheduled the follow-up meeting for

December 17, 2ot.o at 8:oo a.m. to coincide with appellant's return to work.

{¶ 141 On December 16, 2010, the day before appellant was to return to work and

meet with Undsey and Sullivan, appellant e-mailed Lindsey a list of allegedly

discriminatory practices appellant stated he had observed at State Auto, including the

discrimination and retaliation charges he had filed with the EEOC.

{¶ 151 Appellant returned to work as scheduled on December 17, 2oxo and

attended the meeting with t.indsey and Sullivan. At the beginnang of the meeting, I.,indsey

handed appellant the written warning that had been originally prepared for the

October 15, 2010 meeting. Lindsey and Sullivan then attempted to address concerns with

appellant's job performance, but appellant once again read from a pre-written statement

indicating he would not provide immediate answers to questions during the meeting but

woul:d take notes and respond at a later date.
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1116) Lindsey reniinded appellant that his refusal to answer her questions ivas

insubordination and she reminded him that he had already been disciplined once for

similar insubordinate conduct on October 14, 2010. Lindsey asked appellant to read the

written warning, which he did; she then asked appellant again to discuss his performance

issues with her but appellant once again responded only by reading his pre-written

statement, Sullivan then informed appellant his conduct constituted insubordination,

and appellant once again read aloud his pre-veritten statement. At that point, Sullivan

inforrned appeilant he was suspended from work, his system access would be turned off,

and that Sullivan and Lindsey would contact appellant to let him know the duration and

details of the suspension. Appellant acknowledged he understood and left the premises.

{¶ 17} On the afternoon of December 17, 2010, Sullivan sent an e-mail to appellant

instructing him to return to work on December 20, 2oio at 2:0o P.M. to complete the

meeting regarding appellant's job performance and to coxne prepared to actually discuss

his job performance concerns "that have now been raised ^* * on three prior occasions."

(R. 69, exhibit No. 13, at 2.) Appellant responded in a December 19, 2oio e-mail that he

did not feel comfortable attending any meetings without his lawyer present and asked to

reschedule the meeting for a later date. On December 20, 2010, Suhivvann responded by e-

mail that "it is not appropriate for [your] lawyer to be present" at the meeting. (K 69,

exhibit No. 13, at i.) Sullivan expressly warned in the e-mail that if appellant did not show

up at 2a00 P.M. that day as scheduled, the company "will consider that a fiwther act of

insubordination and [your] employment will be terminated." (R. 69, e-xhibit No. 13, at 1.)

Additionally, Sullivan stated that if appellant is unable to attend the meeting for medical

reasons, he must provide the appropriate documentation required by State Auto's

policies.

11181 Appellant did not attend the December 20, 2010 meeting, and he did not

provide State Auto with any explanation or medical excuse for his absence. Appellant did

not show up to work on December 20, 21, or 22, zoio, and he did not notify anyone at

State Auto of his absence. On Deceanber 22, 2010, Sullivan sent appellant an e-mail

informing hiin that State Auto had terminated his employment based on appellant's

insubordination and his'"apparent job abandoi^.aent." (R. 65, exhibit No. 27, at i.)
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M 19) On October 12, 2oia, appellant filed a complaint ("the first complaint°')

against appellees alleging they discriminated against him on the basis of his national

origin and retaliated against hirn. During the discovery phase, the trial court issued a

protective order to deny appellant's request for the personnel files of other employees

other than T-lopldns. Appellant voluntarily dismissed the first complaint. On February 4,

201.3, appellant refiled an identical complaint, again asserting claims for national origin

discrinnination and retaliation.

ff 20} On August 28, 2013, appellant filed a motion to compel discovery seeking

an order from the trial court requiring appellees to produce the personnel files of Hopkins

as well as those of other similarly situated employees of State Auto and any information

regarding any EEOC or Ohio Civil Rights Commission ("OCRC") complaints lodged

against State Auto in the past ten years. In an October 7, 2013 decision and entry, the trial

court granted appellant's motion to compel in part, provided that the case is subject to the

same protective order issued in the discovery phase of the litigation of the first complaint,

and that the parties execute an agreed protective order for the pendency of the current

lfltlgation. The trial court denied appellant`s motion to the extent he sought information

related to any charges of discrimination filed with the EEOC or OCRC against State Auto

in the past ten years.

f¶ 211 On October 18, 2013, the parties filed a mutually agreed stipulation and

protective order stating appellant is not. "entitled to discovery of any personnel files,

personnel documents or personnel information for any non®party employee of State

Auto." (R. 45, Agreed Stipulation and Protective Order, at 2.) Appellees did, however,

provide appellant with a chart listing the names of all other business analysts along with

their ethnicity, annual salary, performance revaew rating, and any pay raise given in the

form of percentage change.

I¶ 22} On December 2, 2013, appellees Med a motion for summary judgment

arguing there were no genuine issues of material fact related to any of appellant's claims

and appellees were therefore entitled to judgnnent as a matter of law. P,ppenant

responded vvith amemoranduna. in opposition to appellees' motion for summary

judgment fzled December 30, 2013. Appellant did not request more time to conduct
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additional discovery under Civ.I2. 56(F) before responding to appellees' motion for

summary judgment.

{¶ 231 In a February 18, 2014 decision and entry, the trial court granted appellees'

motion for sunana.ary judgment, conclud.ing there remained no genuine issue of material

fact related to any of appellllant's claims. Appellant timely appeals.

U. .Assa ents of Error

IT 241 Appellant assigns two assignments of error for our review:

x. The trial court erred in granting Defendant-Appellees'
Motion for Summary Judgment regarding Appellant's claims
for discrimination based on national origin and hosti.le work
env%ronznent harassment which includes retaliation; thus
genuine issues of material fact remain to be 3atigated.

2. The trial court erred in its decision to grant Appellant's
Motion to Compel in Part Only, which prevented Appellant
from obtaining personnel files of similarly situated non-party
business analysts and EEOC and OCRC complaints against
the Defendant-Appellees, which are relevant to Appellant's
claims of discrimination and retaliation.

TII. First Assigninent of Error - Sununary Judlginent

(¶ 25) In his first assignmezxt of error, appellant argues the trial court erred when

it granted appellees' motion for summary judgment. More specifically, appellant argues

there remain genuine issues of material fact as to whether appellees discriminated against

him based on his national origin and whether appellees retaliated against him for

exercising his protected right to complain about discrinlihation,

{I 26) An appellate court reviews summary judgment under a de novo standard.

C'oventry Twp. v. Ecker, 1oa Ohio App.3d 38, 41 (9th Dist.1995); Koos v. Cent. Ohio

Cellular, Inc., 94 Ohio APp•3d 579, 588 (8th Dist.1994). 8umnlary jiadg:tnent is

appropriate only when the moving party demonstrates (i) no genuine issue of material

fact exists, (2) the moving party is entitled to judgrnent as a matter of law, and

(3) reasonable minds could come to but one conclusion and that conclusion is adverse to

the party against whom the motion for summary judgment is made, that party being

entitled to have the evidence most strongly construed in its favor. Civ.R. 56(C); State ex

rel. Grady v. State .Emp. Relations Bd., 78 Ohio St.3d 281, 183 (1997)•
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{¶ 27) Pursuant to Civ.R. 56(C), the moving party bears the initial burden of

in€orming the trial court of the basis for the motion and identif^4ng those por-tions of the

record demonstrating the absence of a material fact. Dresher v. Burt, 75 t}hio St.3d 2$o,

293 (1996). However, the moving party cannot discharge its initial burden under this rule

,with a conclusory assertion that the nonmoving party has no evidence to prove its case;

the moAng party must specifically point to evidence of the type listed in Civ.R. 56(C)

affirmatively demonstrating that the nonrnoving pafty has no evidence to support the

nonmoving party's claims. Id.; Vahila v. Hall, 77 Ohio St.3d 421, 429 (1997). Once the

moving party discharges its initial burden, summary judgment is appropriate if the

nonmoving party does not respond, by affidavit or as otherwise provided in Civ.R. 56,

with specific facts showing that agenu.ine issue exists for trial. Dresher at 293; Vahila at

430; Civ.R. 56(E).

A.1."^ationai Origi-n Discrimination

$¶ 28} Appellant's complaint asserts a clahn for national origin discrimination

based on R.C. Chapter 4112. R.C. 4112.02(A) states:

It shall be an uniawful discriminatory practice * * * [flor any
employer, because of the race, * * * religion, ^* * [or] national
origin * * * of any person, to discharge without just cause, to
refuse to hire, or otherwise to discriminate against that person
with respect to hire, tenure, terms, conditions, or privileges of
employment, or any matter directly or indirectly related to
exnployinent.

Additionally, R.C. 4112.99 authorizes civil actions for relief for violations of R.C. Chapter

4112. Ohio courts look to the gWdance of federal case law interpreting Title VII of the

Civil Rights Act of 1964, 42 U.S.C. 2oooe, et seq., to examine state employment

discrhnination claims. Conjell v. Bank One Trust Co. NA., ioi Ohio St.3d 175, 2004-

Ohio-723, ¶15. Title VII juri.sprudence places the burden on the plaintiff to establish

discrimination.

fl^ 291 To prevail in an eanployrnent discrimination case, the plaintiff must prove

discriminatory intent uahich may be proven to be either direct or indirect evidence,

Dalton v. Ohio Dept. o, fRehczb. ^.& Corr., ioth Dist. No. 13AP-827, 2014-®hio-2658, 126,

citing Casrrcond V. M&T Mtge. Corp., aoth Dist. No. 98AP-584 (Apr. 13, 1999)• "`[A]

plaintiff may establish a prima facie case of * * * discrimination directly by presenting
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evidence, of any nature, to show that an employer more likely than not was motivated by

discriminatory intent.' ".Refaea v. Ohio State Univ. Hosp., ioth Distt. No. Io.AP-1193, 2011-

Ohio-6727, 1 12, quoting Mauzy v. Kelly Servs., Inc. 75 Ohio St.3d 578 (1996), paragraph

one of the syllabus. ".Alternatively, a plaintiff may esiablish a prima facie case of

discrimination indirectly through the first part of the McDonnell Douglas tlu°ee-part,

burden-shifting approach, to create an inference of discriminatory intent." Id., citing

Mauzy; Bucher v. Sibey Clane, Inc., 137 Ohio App.3d 230, 239 (1st I3ist.2000), citing

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). Under the latter approach,

a plaintiff must demonstrate by a preponderance of the evidence that (l) he was a member

of a protected class, (2) he suffered an adverse employment action, (3) he was qualified

for the position, and (q.) comparable, non-protected persons received more favorable

treatment. Refaei at 1112, citing Saha v. ne Ohio State Unlu.,loth Dist. No. loAP-1139,

2011-C3hio-3824, 147, citing Clark v. City of Dublin, toth Dist. No. o1AlP-458 (Mar. 28,

2002).

J¶ 30} Once a plaintiff establishes a prima facie case of discrimination, a rebuttable

presumption shifts the burden to the defendant to "articulate clearly a legitimate,

nondiscriminatory reason for the adverse action" to support a finding that unlawful

discrimination was not the cause of the challenged employment action. Id. at T 13, citing

St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 510 (1993). The burden on appellees here is

one of production, as a " 'defendant need not prove a nondiscriminatory reason' " for the

adverse ernployr.nent action, ""but need merely articulate a valid rationale.° '° Id., quoting

Willzam v. Aka•on,1o7 Ohio St.3d 203, 2005-C3hio-6268, ¶ 14.

(131) If the employer carries its burden, the burden shifts back to the plaintiff to

demonstrate that the reason the employer articulated for taking the adverse ernployrnent

action is mere pretext for discrimination. Id. at T 14, citing Boyd v. Ohio Dept. of Mental

Health, zoth Dist. No. io.AI'-9o6, 2oll-(}hio-3596, j 28, citing Texas Dept. of Community

Affairs v. Burdine, 450 U.S. 24$, 256 (19$1).

(¶ 32) It is undisputed that appellant is a member of a protected class and was

qualified for the position. Appellant contends he suffered four distinct adverse

employment actions: (1) when H.opksns created a work chart in October 2009 for the

business analysts he supervised; (2) when State Auto reclassified appellarrt from Business
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Analyst to Business Analyst I, (3) when Hopkins did not award appellant a raise in. 2009

and 2oroR and (4) when State Auto terminated appellant's employnzent, Appellees assert

all of appellant's claims fail because some of these actions are not suffacient to constitute

adverse employment actions, because appellant is unable to identify any comparable,

non-protected employees who received better treatment, or because appellees articulated

a valid, nond°ascrimm.inatory rationale for each of these actions.

i. The October 2009 Work Chart

M 33} Appellant first argues the 2oo9 work chart Hopkins prepared indicated

appellant would not be assigned any new projects in 20io and that this work chart

constituted an adverse employment action. The parties agree Hopkins created the work

chart in 2oog and that the chart indicated a o percent value for appellant in each month

of 2010. Appellees argue, however, that appellant mischaracterizes the work chart and

that it did not constitute an adverse employment action.

11341 In general, an adverse employment action "is a materially adverse change in

the terms and conditions of the plaintiffs employment." Canady v. Rekau & Rekau, Inc.,

loth Dist. No. o9AP-32, 2009-Ohio-4974, 125, citing Michael u. Caterpillar Financial

Servs. Corp., 496 F.3d 584, 593 (6th Cir.2007). An adverse employment action includes

any „""significant change in employment status, such as hiring, firing, failing to promote,

reassignm.ent wnth significantly different responsibilities, or a decision causing a

significant change in benefits." ' " Id., quoting Tepper v. Potter, 505 F.3d 50$, 515 (6th

Cir.2oo7), quoting Burlington Indtistra:es, Inc. v. .Ellerth, 524 U.S. 742, 761 (199$). An

employee's unhappiness or resentfulness about an e.xnployment action does not

necessarily render the occurrence an actionable adverse action. Id., citing Primes v. Reno,

1go F.3d 765, 767 (6th Gh'.z999)• "Employment actions that result in mere inconvenience

or an alteration of job responsibi]ities are not disruptive enough to constitute adverse

employment actBons." Id., citing 1VItt-chell v. Vanderbilt Univ., 389 F<3d 177, 182 (6th

Cir.2004).

{¶ 351 The undisputed evidence in the record indicates the ivork chart was a

projection of the anticipated future availability of the business analysts under Hopkins'

supervision to take on new projects in 2oa.o, not an indication that any given business

analyst would or would not be assigned a new project. Hopkins intended the work chart
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be used as a planning tool, not a schedule of assigned work. The "zero-percent" values

were intended to indicate that appellant did not have any work assignments projected to

continue into 2o1o, meaning appellant would be available for new assignments.

Appellant agreed in hgs deposition that the work chart did not have any material affect on

the terans and conditions of his employinent, and he agreed that he consistently had work

assigned to him throughout 2oio. Thus, the creation of the work chart was not significant

enough to constitute a materially adverse change in the terrrns and conditions of

appellant's employment because, as appellant admitted in his deposition testimony, it had

no bearing on appellant°s actual work assignments in 2010. See Canady at 125 (noting

"[n]ot everything that makes an employee unhappy or resentful is an actionable adverse

action"). Reasonable minds couid only come to one conclusion, that the creation of the

work chart was not an actionable adverse employment action,

2. Reclassification of Position

{¶ 36) Appellant next argues his reclassification to the position of Business Analyst

I was an adverse employment action. Appellees respond that the reclassification was

merely a title clarification. The evidence in the record indicates appellant's

reclassification occurred as part of a company-wide change to the business analyst

position. It is undisputed that appellant did not suffer any change in salary, benefits,

work hours, or project assignrnents as a result of this reclassification. Though the

assigngnent of "a less distinguished title" can constitute an adverse employment action,

the undisputed facts here do not support such a conclusion. l)rzutdrtas v. Abbott

Lahoratori.es,loth Dist. No. 1iAP-7o6, 2012-d7hio-1709,16 52, citing Peterson v. Buckeye

Steel Casings, 133 43hao App.3d 715, ' 727 (ioth T3ist.rggg).

11^ 311 Appellant points to no evidence that Business Analyst I is a less-

distinguished title than his pre-classification title of generic business analyst. Appellant

suffered no significant change in his employment status as a result of the reclassification.

A reassignm,ent unaccompanied by significantly different responsibilities does not rise to

the level of an adverse e.rnployrnent action. Refaei at I€ 38, citing Burlington Industries,

Inc. (noting a"bruised ego" is not enough, and "demotion without change in pay, benefits,

duties, or prestige" is "insufficient" to constitute a significant change in employment
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status). ThiLs, reasonable minds could only conclude that appellant's job title clarification

did not amount to an actionable adverse employment action.

3. DenW of Pay Raise

(1381 Next, appellant asserts .t-IopEns' failure to award appellant a raise in both

2ooq and 2010 were discriminatory adverse employment actions. Generally, the denial of

a pay raise qualifies as an adverse eanployment action. Canady at ¶ 27. Appellees

respond that this argument fails because appellant was unable to identify any similarly

situated employees who received better treatment than appellant. However, we need not

definitively determine whether appellant was able to identify other comparable employees

because even if appellant successfulty proved the existence of other similarly situated

employees, appellees offered a legitimate, nondiscriminatory reason for appellant's

treatment.

11391 Appellees explained that appellant did not receive a raise due to his

mediocre job performance and the fact that his salary was already near the top end of the

salary range for business analysts at State Auto. According to appellees' undisputed

evidence, appellant negotiated a high starting salary of $8o,ooo per year when he joined

State Auto as a staff business analyst in 2007. At the time he began his staff position, the

upper limit of the salary range for a business analyst was $82,883. When appellant first

became eligible for a raise, his salary was already 14 percent above the mid-point for all

business analysts, while his performance review for 2oo8 reflected his performance only

"meets" expectations rather than'"somewhat exceeds" or "exceeds" expectations.

{140} Appellant again did not receive a raise in 20io, but appellees again

responded that appellant did not receive a raise due to poor performance and an already

high salars. Appellant's perfornnance evaluation for the 2009 year fell from "meets"

expectations to only "somewhat meets" expectations. Additionally, State Auto reclassified

its business analysts in 20t.o, and appellant was designated a Business Analyst I. The top

end of the salary range for Business Analyst I was $73,388. Despite appellant's

reclassification, State Auto did not reduce appellant's salary to fall within this range. Both

because appellant's performance evaluation indicated a drop in State Auto's satisfaction

with appellant and appellant's salary was already $6,612 above the top end for his

reclassified position, appellees did not award appellant a raise in 2010.



OA134 - U24

No. 1W-221 l,t},

{141) Appellees' articulated reasons for denying appellant a raise in 2oog and

201o because of an already high salary and poor job perrformance are sufficient,

nondiscrim.inatory reasons to carry appellees' burden in the second step of the McDonnell

Douglas test. See Canady at 127 (employer's stated reason that employee did not receive

a pay raise because of a poor rating on a perfonnance review is sufficient evidence to carry

the employer's burden to articulate a legitimate, nondiscriinhmtory reason for the adverse

employment action).

fl^ 421 Because appellees carried their burden of articulating a legitimate,

nondiscrirninatory explanation for denying appellant a raise, the burden then shifts back

to appellant to demonstrate appellees' stated reasons were mere pretext. Though

appellant argued the denial of his pay raise must be motivated by national origin

discrYmination, he does not support that assertion with any specific evidence in the

record. Appellant "cannot satisfy this burden by merely denying the existence of a

legitimate, nondiscriminatory reason when, in fact, the record contains such a reason."

Canady at 128. Thus, based on the evidence in the record, reasonable minds could only

conclude that appellant failed to demonstrate appellees' reasons for denying appellant a

raise were mere pretext. Id.

4. 7[`er. ° tiora

{¶ 431 Lastly, under his national origin discrimination argument, appellan.t asserts

his termination was an adverse employment action motivated by discrimination against

him based on his national origin. In general, termination from employznent qualifies as

an adverse employment action. Canady at 1 25, citing Tepper at 515. Similar to

appellant's pay raise argument, we need not determine whether appellant was able to

establish that other szm.il.arly situated employees were not terminated because appellees

offered a legitimate, nondiscriminatory reason for appellant's termination.

{T 441 Here, appellees offered a legitimate, nondiscriminatory reason for

appellant's termination: appellant's repeated acts of insubordination and job

abandonment. Appellant stated in his deposition that he understood he was expected to

attend the meetings and answer questions about his job performance. He further stated

he understood he was going to be disciplined for his insubordination. Appellees expressly

warned appellant that h%s failure to attend the December 20, .2oxo meeting would be
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deemed insubordination and grounds for termination. Appellant did not attend the

meeting, nor did he provide an excuse or explanation for his failure to come to work.

Appellant's undisputed insubordination and job abandonment are valid,

nondiscriminatory reasons for appellant's ternmination.

{T 45} Since appellees carried their burden to show appellant's termination was

not intentional discrimination, the burden then shifts back to appellant to show pretext.

Appellant does not point to any Civ.R. 56 evidence creating an issue of fact as to whether

his termination was mere pretext for discrimination. Because appellant is unable to prove

any of his stated grounds amount to employment discririination on the basis of national

origin, the trial court did not err in grating appellees sumxnary,judgment on that clahn.

B. Retahation

I¶ 46$ Appellant next argues the trial court erred when it granted appell.ees'

motion for summary judgment as to his clairn for retaliation. Appellees urge this court to

not address appellant's argument related to his retaliation claim because appellant fafled

to brief the issue and instead attempted to "incorporate by reference" the arguments he

made in the trial court.

{¶ 47} We agree with appellees that appellant's arguments regarding retaliation

and hostile work environrnent are not properly before this court. App.R 16(A)(7) states

an appellant shhall include "Ta]n argument containian.g the contentions of the appellant with

respect to each assignment of error presented for review and the reasons in support of the

contentions, with citations to the authorities, statutes, and parts of the record on which

appellant relies. The argument may be preceded by a stan.unary." Pursuant to App.R.

12(A)(2), a reviewing court may disregard an assignrra.ent of error when a party "fails to

argue the assignnaent separately in the brief."

{¶ 48f Though appellant argues the facts he alieged in support of his national

origin discrixaiination clai.m would also support his retaliation claim, he provides no legal

argument related to his retaliation claim. Instead, appellant's brief only states that

appellant incorporates by reference the argurnents made in his memorandum in

opposition to appellees' motion for sununary judgment made in the trial court below

"should these arguments become necessary." (Appellant's Brief, 27.) " `The Rules of

Appellate Procedure do not permit parties to "incorporate by reference" argzunents from
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other soux°ees.' "McIVeilan v. The Ohio Univ. Med. C€r., ioth Dist. No. 1oAP-472, 2011-

C)hio-678, 1 7, quoting Cutin v. Mabin, 8th Dist. No. 89993, 2008-Ohio-2040, 1 9,

quoting Kulikowski v. State Farm Mut. Auto. Ins. Co., 8th Dist. No. 40102, 2002-Ohio-

546o, 7 55. An appellate court may reject an argument on appeal when the appehant fails

to cite any legal authority in support of that argtunent. Legacy Aoademg for Leaders v.

Mt. Calvary Pentecostal Church, ioth Dist. No. :t3A.P-203, 2013-Dhio-42j-4, ¶ 20, citing

State ex rel. Capretta v. Zamiska, 135 f3hio St.3d 177, 2013-Ohio-69, 112, citing In re

Application of Colwra.bus S. Power Co., i29 Ohio St.3d 271, 2o11-Ohio-2638, 114.

I¶ 491 Moreover, even if the court considered appeliant's retaliation claim, it would

fail.

{¶ 501 R.C. 4112.02(I) provides it is an unlawful discriminatory practice "[f]or any

person to discriminate in any manner against any other person because that person has

opposed any unlawful discrirninatory practice defmed in this section or because that

person has made a charge, * * * or participated in any rnanner in any", R.C. Chapter 4112

"investigation, proceeding, or hearing." A plaintiff may prove a retaliation clai.m through

either direct or circumstantial evidence that an unlawful retaliation motivated the

employer's adverse employrnent action. i'Vebozuk v. Abercrombie & Petch. Co., ioth Dist.

No. i3AP-591, 2014-Ohio-16oo, 139, citing Imwalle v. Reliance Med. Prods., Inc., 615

F.3d 531, 543 (6th Cir.2008); Reid v. Plainsboro Partners, III, ioth Dist. No. o9AP-442,

20io-Obio-4373a 155•

I¶ 511 The burden-shifting framework set forth in McDonnell Douglas applied

above to the discrirnination claiYn also applies to the retaliation claim. Imwalle at 544.

Under that framework, the plaintiff bears the burden of establishing (:t) he engaged in

protected activity, (2) the employer knew of bis participation in protected activity, (3) the

employer engaged in retaliatory conduct, and (4) a causal link exists between the

protected activity and the adverse employment action. Nebozuk at ¶ 40, c,.iting Irnuwalle at

544•

{^ 521 If the plaintiff successfully establishes a prima facie case, the burden shifts

to the employer to " ° 'articulate soin:e legitimate nondiscriminatory reason for' " its

employment action. Id. at 141, quoting Carneg v. Cleveland Hts.-Univ. Hts. City School

Zist., 143 0hio App,3d 415, 429 (8th 1?ist.2001), citing Burdine at 252-53. If the
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employer carries its burden, the burden shifts back to the plaintiff to prove the employer's

articulated reason is mere pretext for disaimination. Id., citing Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133,143 (2000).

M 531 As we noted above, appellant fails to articulate a clear argument in support

of his retaliation claim. From what we can discern from his brief, appellant points to the

same four allegedly adverse employment actions he argued in support of his national

origin discrimination claim to support his retaliation claim. For reasons similar to those

we articulated above, summary judgment was appropriate on appellant's retaliation claim

as well. Appellant was either unable to demonstrate those actions were significant enough

to constitute adverse exnploym.ent actions, or here retaliatory conduct, or appellant was

unable to carry his burden to demonstrate that appellees' articulated reasons for the

actions were mere pretexL AdditionaUy, appellant does not identify anything in the

record demonstrating a causal link between the alleged adverse employment actions and

the protected activity of appellant's internal complaints and his EEOC claims. Based on

our review of the entire record, the trial court did not err in concluding suffunary

judgment was appropriate in favor of appellees on appellant's retaliation claim.

f^ 54} Thus, because the trial court did not err in granting appellees' motion for

summary judgment for ail of appellant's stated claims, we overrule appellant's first

assignment of error.

IV. Second Assignment ofError - Motion to Compel

{¶ 551 In his second assignment of error, appellant asserts the trial court erred

when it denied in part appellant's motion to compel. More specifically, appellant argues

the trial court erred when it denied appellant's request to compel production of

{1) information related to charges of disczimination filed by employees other than

appellant, and (2) the personnel files of employees of State Auto not a party to this actron>

{T 56} An appellate court reviews a trial court's resolution of discovery matters

under an abuse of discretion standard. Jacobs v. Jones, ioth Dist. No. ioAP-930, 2011-

Ohzo-3313, 155x citing State ex rel. Keller v. Columbus, 164 Ohio A.pp.3d 648, 20o5-tJhio®

65oo,139 (ioth Dist.), cating State ex rel. The V. Cos. v..Marshall, 81 Ohio St.3d 467,469

(1998). An abuse of discretion implies the trial court's decision was tarueasonable,

arbitrary or unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217, 219 (1983).
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A. Other Charges of Discri ° tion

i8

IT 57} Appellant first argues the trial court abused its discretion when it denied his

motion to compel to the extent he sought information about any charges of discrimination

filed with the EEOC or OCRC against State Auto in the past ten years.

(If 58) Pursuant to Civ.R. 26(B)(1), parties "may obtain discovery regarding any

matter, not privileged, which is relevant to the subject matter involved in the pending

action.'° The party seeking the discovery of certain infornaation "must demonstrate

relevance to the underlying subject matter in order for discovery to be pernnissible.°°

13ehlcn.dorf u. Ritchey, ioth Dist. No. 12AP-87, 2o1a-C}hio-51939 I 2o. While the scope of

relevancy in discovery is broad, it is not without limits. Id., citing Freeman v. Cleveland

Clinic Found., 127 €)hio App.3d 378, 388 (8th Dist.g998). Where the information sought

-vaiil not reasonably lead to the discovery of admissible evidence, the documents are not

relevant. Id., citing Tschantz v. Ferguson, 97 Ohio App.3d 693, 715 (8th Dist.1994).

11591 Appellant argues that he needed the information regarding other possible

claims of discrimination fi.led by other employees because these documents are

"reasonably calculated to [Iead] to the discovery of admissible evidence in this case."

(Appellant's Brief, 36.) However, appellant's claims of national origin discrimination and

retaliation do not require proof of other claims of discrimination filed by other employees

of State Auto, even if any such other claims existed. Appellant needed only to prove he

personally received disparate treatment because of his protected class, not that State Auto

may have also discriminated against other employees. Thus, because appellant did not

establish the relevance of the other potential EEDC or OCRC claims, the trial court did not

abuse its discretion in denying appellant's motion to compel with respect to those

d.ocuments.

B.1'ersoa^el Files ofNon-Party Employees

t¶ 60) Appellant also argues the trial court erred when it denied his motion to

compet the personnel files of non-party employees of State Auto.

(¶ 611 Appellant argues he needed the personnel files in part to help him identify

other similarly situated employees who were treated differently than him. However,

appellees had already provided appellant with a summary of the pertinent infonxaation

regarding other State Auto employees, including ethnicity, position, salary information,
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raise flnf'orm.ation, and performance review scores. Appellant does not articulate what

other information he hoped to obtain were he granted access to the complete personnel

files. See State ex rel. Doe v. Register, 12th Dist. No. CA2oo8-o8-0$1, 2009-Ohio-244$,

¶ 41 (ffnding trial court did not abuse its discretion in denying motion to compel duplicate

discovery requests where the information sought was documentation and information the

other party had previously provided). Thus, we do not agree with appellant that it was

error for the trial court to deny discovery of the personnel files in favor of the privacy

interests of non-party employees of State Auto.

{T 621 Because the trial court did not abuse its discretion in denying appellant's

motion to compel documents related to other EEE}C or OCRC claims against State Auto or

in denying appellant's request for other personnel files, we overrcde appellant's second

assfgmn.ent of error.

V. Disposition

{¶ 63} Based on the forgoing reasons, the trial court did not err in granting

appellees' motion for summary judgment, and the trial court did not abuse its discretion

in denying in part appellant's motion to compel discovery. Having overrtaled appellant's

two assignments of error, we affirrn the decision and entry of the Franld4n County Court

of Common Pleas.

Judgment a^`̂"ìrnieci'.

1 xYACK and ^^OW zv y.J1$ concur.



APPENDIX B

Decision of the Franklin County

Court of Common Pleas (February 18, 2014)



Frank6in County Ohio cierk of Courts of the Common Pleas-.2014 Feb 18 1:27 PM-13c11001324
OB653 - Y18

IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

Sridharan Paranthaman,

Plaintiff,

vs. Case No. 13CVFi-1324 (Sheward, J.)

State Auto Property &Casuaity Insurance, et al.,

Defendants.

DECISION AND ENTRY GRANTING DEFENDANTS' Mt3TIC►N FOR SUMMARY
JUDGMENT FILED DECEMBER 2t 2®13

This matter comes before the Court upon Defendants' Motion for Summary

Judgment filed December 2, 2013; plaintiff's Memorandum in Opposition filed

December 30, 2013; and Defendants' Reply filed January 13, 2014.

Plaintiff's complaint asserts three (3) causes of action: (1) discrimination based

on national origin; (2) hostile work andironmont because of national origin, and (3)

retaliation.

Piaintiff was hired as a full time employee of Defendant in December 2007. In

January 2008, a vory short time after E'laintiff was hired as a full-time employee, Plaintiff

demonstrated performance problems. Plaintiff's employment was terminated for

insubordination and job abandonment on December 22, 2010.

Plaintiff is a naturalized U.S. citizen of Indian national origin. All of Plaintiff's

claims are based on his national origin.

From his hire date, January 2003, until his termination date of December 22,

2010, there were constant problems with Plaintiff as he was never satisfied with his

employment. Plaintiff refused to participate in company meetings regarding his poor
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performance on the job. He walked out of a meeting with supervisors about his work

performance without permission and refused to comply with company directions.

Plaintiff was suspended as a result of these actions then directed to return to work, but

Plaintiff failed to return and was terminated.

During the period of nearly three (3) years, Plaintiff was a constant problem, but

there is no evidence that any action by Defendants were related in any way to Plaintiff's

national origin.

PlaintifF has not established that any non-Indian employee ►nras treated any better

than he. Plaintiff admitted that Defendants' assessment of his deficient work was

accurate. Although, Plaintiff complained about his supervisor, Hopkins, treating him

unfairly, national origin or discrimination was not mentioned by Plaintiff.

On November 17, 2009, for the first time, Plaintiff raised allegations of

discrimination and retaliation by filing a charge of discrimination with the Equal

Employment Opportunity Commission ("EEOC"). On February 24, 2010, Plaintiff filed a

second charge with EEOC. Both charges were dismissed by the EEOC for lack of

probable cause.

Plaintiff complains about everything but presents no evidentiary support for

discrimination on the basis of national origin, hostile working environment, or retaliation

based on national origin.

P6aintiff's own testimony at deposition does not establish any of his claims.

Defendants' Motion for Summary Judgment is GRANTED.

So Ordered.

2
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(Via e-filing notification)
Counsel for Plaintiff

Margaret Reid
Matthevm Hoyt
(Via e-fi8ing notifioatiora)
Counsel for Defendant
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Franklin County Court of Common Pleas

Date: O2-18-2014

Case 7('idea SRIDHARAN PARANTHAMAN -VS- STATE AUTO PROPERTY &
CASUALTY INSURANCE ET AL

Case Number: 13CV001324

Type: DECISIC9NlEN'I"I:.Y

It Is So Ordered.
jk - . - ... ,. ^

J^'

Judge Richard S. Sheward

ElectronieaRy signed on 2014-Feb-18 page 4 of 4
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Court aispesition

Case Number: 13CV001324

Case Style: SRIDHARAN PARANTHAMAN -VS- STATE AUTO
PROPERTY & CASUALTY INSURANCE ET AL

Case Terminated: 18 - Other Terminations

Final Appealable Order: Yes

Motion Tie OffInfermatien:

1. Motion CMS Document Id: 13CVOO1324201 3-12-0299960000
Document Yitle: 12-02-2013-MOTI(31V FOR SUMMARY

JUDGMENT
Disposition: MOTION GRANTED



A. "r'wr"' E N .. C

Protective Order Entered by the Franklin County

Court of Common Pleas (June 1, 2012)



Franklin County Ohio Clerk of Courts of the Common Pieas- 2012 Jura 01 9:20 PM-11CV012706
OA465 - F24

IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

CWII, DIVISION

Sridharan Paranthaman,

Plaintiff,

V.

State Auto Property & Casualty
Insurance Company., et a1.,

I3efendants.

Case No. 11 CVH-A 0-12?06

Judge Sheward

PROTECTIVE ORDER

In accordance with the Status Conference held on iviay 31, 2012, IT IS HI31t.EE^.'

ORDERED as follows:

(1) Neither Plaintiff nor his counsel are entitled to discovery of any documents,
testimony, correspondence or infonnation discussing, describing or otherwise referring or
relating to the QUEST project_

(2) Neither Plaintiff nor his counsel are entitled to discovery of any personnel files,
personnel documents or personnel inforanation for any non-party employee of State Auto
Property & Casualty Izasura.nce Company.

IT IS SO ORDERED.

Judge Sheward
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Frank6in County Court of Common Pleas

Date: 06-01-2012

Case 'I'iIie: SI2IDI-IAI2AN PARANTHAMAN -VS- STATE AUTO INSURANCE
INC

Case Number: 11 CV012706

Type: ORDER

It Is So Ordered.

^ ŷ:̂/j:j' 'S k. _

^•^^Y•^ ,l'^ •

Judge Richard S. Sheward

ElectroniealEy signed on 2012-Jun-01 page 2 of 2
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IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY

Sridharan Paranthaman, : CASE NO. 13 CV 001324

.plaintiff, : JUDG.i3 SFIEWA.RD

VS.

State Auto Property & Casualty Insurance
Company, et al.,

Defendant.

AGREED STIPULATION AND FitaTECTItTE ORDER

To facilitate discovery in this case aaid to protect the parties' interest in the confidentiality

of personal infornreation of non-party employees, financial or other business sensitive matters,

including but not lin-fited to confidential personnel and financial information, the parties,

pursuant to Rule 26 of the Ohio Rules of Civil Procedures, hereby stipulate and agree that

documents and information produced by all parties in this action shall be subject to the following

terms and conditions of this Agreed Protective Order ("Order").

l. The parties may designate documents for which protected status is claimed by

stamping or labeling such document as °`Confidential" or "Confidential -,Subject to Protective

Order" on the first page of each document by any other reasonable means of giving notice of the

parties' intent to claim protected status for the document. "Confidential documents and

information" shall include, but shall not be limited to, trade secret inforniation, financia.l

inforns.ation, training nxaterials, contracts/agreements with third parties, documents related to any
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current or forrner employees of State Auto other than Plaintiff, any non-public material of a

sensitive or proprietary nature, and any medical., psychological, psychiatric, rehabilitation, or

counseling records of all parties and non-parties. All documents and iaifor.taaation produced in

this action by any party and designated as Confidential by any party shall be subject to the

provisions of the Order, Any party also may designate certain documents that contain

information not previously known to the party, medical information and personal financial

information as CONFFDEI3TIFII. -A'I°f'OliNEYS EYES ONLY. Such documents may be

viewed only by counsel until such time as the parties agree or the Court orders otherwise. Upon

the designation of any document as Confidential, all copies of such document then or at any time

thereafter in the possession or control of any party to this Order, from whatever source received

shall be subject to the provisions of this Order.

2. Neither Plaintiff nor his counsel are entitled to discovery of any documents,

testimony, correspondence or information discussing, describing or otherwise referring or

relating to the QUEST project.

3. Neither Plaintiff nor his counsel are entitled to discovery of any personnel files,

personnel documents or personnel information for any non-party employee of State Auto

Property & Casualty Insurance Company.

4. All depositions, including any document marked as an exhibit or otherwise

appended to the deposition, if designated as `Confidential" by either party at the deposition or at

any time prior to the expiration of the seven days after receipt of a deposition transcript, shall be

treated as Confidential under the terms of this Protective Order. During the seven-day period, all

transcripts and the information contained therein will be deemed to be Confidential in their

entirety under the terms of this Protective Order. Where practical, the party making such a

-2-
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designation will indicate the pages or sections of the transcript that are to be treated as

Confidential. A party seeking to file with the Court a deposition with Confidential information

shall file the complete original transcript and be labeled "Confidential". All other copies of the

deposition transcript and the appended documents shall be treated in all respects as any other

Confidential document under this Order for the portions which are designated as Confidential.

5. All pleadings or other court filings which incorporate or disclose material marked

as "CONFIDENTIAL - ATTORNEYS EYES ONLY" shall be filed with or received by the

Court pursuant to the Court's e-filing Rules for Documents Filed Under Seal in a sealed

envelope or other container marked on the outside with the title of the action, identification of

each item within, the date of this protective Order and a statement as follows:

CONFIDENTIAL INFORMATION - SUBJECT TO STATE
COURT 1'ROTECTIVE ORDER. This package contains
documents, transcript or other material which are subject to a
Protective Order entered by the Court. This package shall not be
opened or the contents thereof displayed or revealed except by the
Court, the plaintiff, the defendant, counsel for the parties, by
specific further order of the Court or as allowed by the Protective
Order entered in this action. Violation of this prohibition shall be
treated as contempt of court.

6. All gnterrogatory answers, or other responses to pretrial discovery requests,

designated by either party as "Confidential" shall be delivered to the counsel for the party

propounding said request without being filed with this Court unless said filing is subsequently

ordered by this Court if desired by a party.

7. Documents and information designated as Confidential in accordance with this

Order shall be used solely for the purpose of this action or appeal, and, unless the Court rules

otherwise, such documents or inforgnation shall not be disclosed to any person other than (a)

counsel of record to any party to this Order; (b) the legal, clerical, paralegal staff, or other staff

-3-
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of such counsel to this action during the preparation for and trial of this action; (c) the parties to

this action and the principals, officers, agents, or employees of a party; (d) persons retained by

either party to this Order to furnish expert services or advice or to give expert testimony in this

action (and their e:tnployees); (e) deponents and court reporters in this action; (f) any other

person to whom the parties a^ree in writing; and (g) the Court, Court personnel and jurors.

Confidential documents or information disclosed to any such person shall not be disclosed by

hirn/her to any other person not included within the foregoing subparagraphs (a) through (g) of

this paragraph. No such documents or information designated as Confidential pursuant to this

Order shalll be used by any such person for any purpose other than for the preparation, trial,

appeal, andlor settlement of this action. In no event shall any documents or information

designated as Confidential be disclosed to any employee, agent, representative or anyone closely

affiliated with a known competitor of a paaty. A party may designate its known competitors by

providing a reasonable list to opposing counsel.

8. Any person who is to obtain access to Confidential documents or inforrnation

pursuant to paragraph 7, except for the Court, Court personnel, their staffs and actual parties,

shall, prior to receipt of such Confidential documents of information, (a) be informed by the

party providing access to such Confidential documents or inforcnat.ion of the terms of this Order;

(b) agree in writing to be bound by the terms of this Order by executing the Agreement attached

hereto as Exhibit A; and (c) submit to the authority of this Court for enforcement of this Order.

Such agreement and the identity of those to whom confidential documents or information have

been disclosed on demand to any party after the litigation is concluded, but shall otherwise only

be disclosed by order of the Court.
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9. If counsel for a party herein shall hereafter desire to make Confidential docuxnents

or information available to any person other than those referred to in paragraph 7 above, such

couiisel shall designate the material involved, identify the person to whom he/she wishes to make

disclosure and Ynforrn counsel for the opposing party of their desire. If counsel is subsequently

unable to agree on the terrns and conditions of disclosure to persons not enumerated in paragraph

7, disclosure may be only on such terms as the Court may order.

10. If a party objects to the designation of any document or information as

Confidential, counsel for the objecting party shall notify all counsel of record of the objection. If

disputes regarding the objection cannot be resolved by agreement, counsel may move this Court

for any order denying Confidential treatment to the documents or inforrnation in question. If

such a motion is filed, the document or information shall be kept Confidential pending ruling on

the motion. The party seeking to have information treated as confidential or Confidential --

Attorneys Eyes Only shall have the burden of establishing for the Court the basis or need for

confidentiality.

ll.. In the event that any document marked "Confidential - Attorney Eyes Only" is

included with or in any way disclosed by any pleading, motion, or paper filed with the Court,

such document shall be filed and kept under seal by the Clerk until further order of the Court.

Any use of such document or any testimony associated with it shall be held under seal unless the

Court orders otherwise.

12. At the conclusion of trial, or any appeals or other termination of this litigation, all

Confidential material received under the protection of this Order (and all copies) shall be

retained by counsel in their legal files, be destroyed or returned to the producing party. Counsel

will not have to dismantle his or her own work product to return or destroy Confidential material;
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however, all such Confidential material shall be retained by counsel on a Confidential basis until

discarded. The provisions of this Protective Order insofar as they restrict the communication and

use of Confidential material and Confidential infornaation shall, without written permission of

the producing party or further order of this Court, continue to be bin.ding on all parties and

individuals receiving Confidential materials after the conclusion of this litigation.

13. At trial or any evidentiary heaaing, a party may use, subject to the discretion of

the Court, any document or discoverable evidence, which is otherwise deemed admissible, but

which has been niarked pursuant to this Order as "Confidential" or "Confidential -- Attorney

Eyes Only." The party seeking to use the Confidential exhibit shall notify the other party of its

intended use pursuant to the Case Scheduling Order providing for the parties' pretrial briefs or

schedule set forth in an evidentiary hearing with thhe exception of any rebuttal or impeachment

exhibits. It is not the intent of this Stipulation and Protective Order to inhibit a party from using

a document marked as "Confidential" at trial or during any evidentiary heari-ng if not identified

in advance to the opposing party, but the parties should attempt to provide good faith notice that

they might use the documents marked "Confidential." If a party seeks to maintain the

Confidentiality of the Confidential exhibit during the trial or evidentiary hearing, with the

exception of rebuttal or impeachment exhibits, the party shall so move the Court for appropriate

protection. The party seeking such protection shall have the burden of proving that the

Confidential exhibit is entitled to the protection sought. Prior acquiescence of a party to a

making of "Confidential" or "Confidential - Attorneys Eyes Only" for the exhibit shall not be

construed against the party in the Court's determination of whether the Confidential exhibit is

entitled to any special treatment at trial or during the evidentiary hearing. The provisions of this
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Stipulation and Protective Order shall continue to apply to all Confidential infornation, except as

directed by the Court for Confidential exhibits to be used at a hearing or at trial.

14. Nothing contained in this Order, nor any action taken in compliance with it, shall

(a) operate as an admission or assertion by any witness, person or entity producing documents

that any particular document of information is, or is not, Confidential or (b) prejudice in any way

the right of any party to seek a Court determination of whether or not it should remain

Confidential and subject to the terrns of this Order. Any party to this order may request the

Court to grant relief fron.a any provision of this Order.

15. Nothing herein constitutes or may be interpreted as a waiver by any party of the

attorney-client privilege, attorney work product protection or any other privilege. No party shall

be deemed to have waived any other objection to discovery or the use of Confidential material in

this litigation.

16. In the event a party inadvertently produces a documeiit(s) that would otherwise be

covered by the attorney-client privilege, the work product protection doctrine, or a comparable

privilege or protection, that party may, within seven (7) days after discovering the inadvertent

disclosure, request that. the protected document(s) be returned. Upon such a request, there is a

presumption that the applicable privilege or protection has not been waived. The notified party

shall make no further use of the protected document(s) and shall return the purportedly

privileged document(s) within ten (10) working days. If the notified party wishes to challenge

the applicability of the privilege or assert that the privilcge has been waived, then, the other party

shall, within ten (10) working days from the request for the return of the document(s), make a

written submission to the Court. The party asserting the privilege shall respond within five (5)

working days, The notified party shall promptly return or sequester and not use or disclose the
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document(s) until the claim of privilege is resolved by the Court. The parties agree that

inadvertent disclosure of an otherwise privileged document(s) wherein the parties follow the

above procedure does not operate as a waiver in this action or in other Federal or State

proceedings. To the extent that other issues regarding privilege, confidentiality, or attorney work

product arise, the parties agree that they will in good faith try and resolve the dispute.

17. It is recognized by the parties of this Order that, due to the exigencies of

providing numerous documents and the taking of testimony, certain documents or testimony may

be designated erroneously as Confidential, or documents of information that are entitled to

Confidential treatment may be erroneously not designated as Confidential. The parties to this

Order may correct their Confidentiality designations, or lack thereof, and shall, at their own

expense, furnish to all counsel copies of the documents for which there is a change in

designation. This Stipulation and Protective Order shall be fully applicable to al1 documents or

inforrnation previously produced voluntarily prior to the institution of this lawsuit. Such

documents shall be treated as Confidential material if that same document or information is

produced hereafter and is designated as Confidential material.

18. .l.?ocunients or inforcnation produced by any party prior to the entry of this Order

by the Court shall be subject to the provisions of this Order to the same extent as if such Order

had been entered by the Court as of the date such documents of inforanation was produced. This

Stipulation and Protective Order shall be submitted to the Court, with a request that it be

executed and filed with the Court, immediately upon execution by the parties. Prior to approval

by the Court, this Stipulation and Protective Order shall be binding on the parties as a stipulation

or enforceable agreement. If the Court refuses to execute the Protective Order or alters the
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Protective Order, the Stipulation and Protective Order will be automatically arn.ended or nullified

to reflect the Court's decision.

IT IS SO ORDERED.

AGREED:

/s/,Icamaal R. Redman (iDer e-mail auth.mri.ty^
Jamaal R. Redman (0081771)
Redman Law Offices, LLC
3400 N. High Street, Suite 200
Columbus, Ohics 43202
1"elephone:614.556.4485
Facsirrffle: 614.221.6740
redmanlawoffices@yaboo.com

A.ttarney.for .I'lcaintiff ` Sridlzaran
Paranthaman

/s/lblcatthew W. II`oyt
Matthew W. Hoyt (0073027)
Margaret K. Reid (0089649)
BakerHostetier, LLP
Capitol Square, Suite 2100
65 East State Street
Columbus, OH 432I5-4260
Telephone: 614.228.1541
Facsimile: 614,462.2616
mhoyt@bakerlaw.com
mreid@bakerlaw.com

tlttarncys for Defendants State Auto Praiaerty
and Casualty Insurance Company and Richard
Hopkins
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IN TBE COURT OF COMMON PLEAS
FRANKLIN COUNTY

Sridbaran Paranthaman,

Plaintiff,

VS.

State Auto Property & Casualty Insurartce
Company, et al.,

: CASENO. 13 CV 4t11324

J11.I3CaE SHEWARD

Defendant.

AGREEMENT TO BE BOUND BY FitLDTECTIVE ORgEIt
EXHIBIT A

I, the undersigned, hereby acknowledge that I have

received a copy of the Confidentiality Agreement and Protective Order ("Order") entered in this

matter, have read the Order, and agree to be bound by all the provisions in it. I recognize that

d.uring my participation in this case, I may have occasion to read or hear inforrr,a.tion that is

designated 6`Oonfidential." I agree to the following: (1) not to disclose any information that is

designated. "Confidential" to any person not entitled to receive disclosure of it under the

provisions of the Order; (2) to use any confidential information solely with my participation in

this case; and (3) to return to counsel for the party supplying information to me any documents

or other materials designated as "Confidential," as soon as my participation in this case is

concluded.
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Dated:

Print Name

Print Address
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