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L INTRODUCTION

Ohio’s corporate separation law and state policy prohibit a regulated electric
distribution utility (“EDU”) from using its monopoly functions to extend an advantage to
unregulated services provided either by the EDU or their affiliate. To that end, Ohio law
requires an EDU to provide all unregulated services through a separate affiliate. An EDU
may deviate from this requirement only if the Public Utilities Commission of Ohio
(“Commission”) issues an order that grants a waiver to the EDU based upon a finding of
good cause and such a waiver can be granted only for an interim period of time prescribed
in the order.

In the case below, on June 11, 2014, the Commission issued a Finding and Order
(“Order”) authorizing Duke Energy Ohio (“Duke”), an EDU, to amend its corporate
separation plan to provide unregulated products and services other than retail electric
service. Because the Commission authorized Duke to offer unregulated new services—
without granting Duke a waiver for a defined period of time, and without identifying good
cause—the Commission’s Order is unlawful and unreasonable.

II. STATEMENT OF THE CASE

The factual and legal background of this case began in 1999 when the General
Assembly passed Amended Substitute Senate Bill No. 3, (“S.B. 3”). As this Court has
stated, S.B. 3 “restructured Ohio's electric-utility industry to foster retail competition in the
generation component of electric service. As we have repeatedly recognized, S.B. 3 altered
the traditional rate-based regulation of electric utilities by requiring the three components of
electric service — generation, transmission, and distribution — to be separated.” Industrial
Energy Users-Ohio v. Pub Util. Comm’n, 2008-Ohio-990 at 95. S.B. 3 detérmined that

“[pJursuant to R.C. 4928.03 and 4928.05, electric generation is an unregulated, competitive
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retail electric service, while electric distribution remains a regulated, noncompetitive service
pursuant to R.C. 4928.15(A).” Id. at §6; see also (Appendix at 60-63) (hereinafter “Appx.”).
Unbundling regulated and unregulated services “ensured that distribution service would not
subsidize the generation portion of the business. In short, each service component was
required to stand on its own.” Migden-Ostrander v. Pub. Util. Comm’n, 102 Ohio St.3d
451. 453 (2004).

In addition to unbundling regulated and unregulated services, S.B. 3 required EDUs
to provide all unregulated services through an affiliate. Specifically, R.C. 4928.17(A)(1)
required “at minimum, for the provision of the competitive retail electric service or the
nonelectric product or service through a fully separated affiliate of the utility . . . .” (Appx.
at 64-65). Thus, the clear purpose of R.C. 4928.17 was to require an EDU to be solely in
the business of supplying regulated, non-competitive distribution service.

At the time of restructuring EDU’s were vertically integrated, meaning EDUs
provided distribution service, generation service, and potentially products and services other
than retail electric service (non-commodity services). Recognizing that EDUs could not
immediately separate the unregulated services overnight, R.C. 4928.17(C) provided that, for

good cause shown, the Commission may authorize a waiver of the full corporate separation

requirement set forth in R.C. 4928.17(A)(1) but only for an “interim period prescribed in

the order.” (Appx. at 65) (emphasis added). Thus the waiver allowed EDUs to
“functionally separate” their unregulated electric generation services and other non-
commodity services for an interim period of time until the EDUs were able to transfer these
unregulated services to a fully separated corporate entity.

After the passage of S.B. 3, Duke operated pursuant to a corporate separation waiver

that allowed it to offer competitive retail electric service. (Supplement at 12) hereinafter
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(“Supp.”). But Duke has never received a waiver that would authorize it to offer products
other than retail electric service."

In Duke’s last electric security plan (“ESP”) case, the Commission approved an
amendment to Duke’s corporate separation plan in which Duke agreed to no longer operate
pursuant to functional separation. The Commission stated that approval of the stipulation
would bring about full legal separation as contemplated by R.C. 4928.17(A):

The stipulation provides that the Commission’s approval of the

stipulation will constitute approval of Duke’s Third Amended CSP and full

legal corporate separation, as contemplated by Section 4928.17(A), Revised

Code, such that the transmission and distribution assets of Duke will

continue to be held by the distribution utility and all of Duke's generation

assets will be transferred to an affiliate.>

Under the terms of the stipulation approved by the Commission, Duke must transfer
its generating assets by December 31, 2014. (Supp. at 12). Thus, with the transfer of its
generating assets, Duke’s corporate separation plan required it to provide only non-
competitive services (e.g. electric distribution service). The approval of the Stipulation

provided an end date to Duke’s functional separation and thus an end to its temporary

waiver of R.C. 4928.17(A)(1).

Shortly before Duke was set to finally leave the competitive retail electric service
business, it filed an application to open the door to offer new unregulated services

(unregulated non-commodity services). Specifically, on April 16, 2014, Duke filed an

! For cxample, Duke never received a waiver under from the Commission to provide
unregulated maintenance service inside a customer’s home, which does not in fact relate to
the delivery of the electric commodity. Supp. at 3, 13-14, 18, 24.

? In the Matter of Application of Duke Energy Ohio, Inc. for Authority to Establish a
Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an
Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case
Nos. 11-3549-EL-SSO, et al., Opinion and Order at 29, 45 (Nov. 22, 2011) (available at
http://dis.puc.state.oh.us/Tiff ToPDf/A1001001A11K22B02754A96233.pdf); See also Supp.
at 12 (containing proposed Fourth Amended Corporate Separation Plan).
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application seeking approval to amend its corporate separation plan and authority to amend
its Retail Tariff, P.U.C.O. No. 19, Sheet 23, to correspond with changes in the corporate
separation plan (hereinafter “Application™). (Supp. at 1-18). Duke requested authorization
to amend its corporate separation plan to allow it to provide unregulated products and

services other than retail electric service. Specifically, Duke proposed that:

Duke Energy Ohio may also offer products and services other than
retail electric service, consistent with Ohio policy. Such services will allow
additional service options for residential and non-residential customers and
will help to ensure customers the ability for an expeditious return from
service interruptions, among other benefits. Upon customer request, Duke
Energy Ohio may use contractors or employees to provide other utility-
related services, programs, maintenance, and repairs related to customer-
owned property, equipment, and facilities. In addition, Duke Energy Ohio
may provide products and services other than tariffed retail electric service in
an effort to advance the State's interests in energy efficiency and peak
demand reduction and to comply with the benchmarks set forth in RC.
4928.66. These programs give the Company the opportunity to serve
customers more completely and to assist in meeting statutory requirements.’

Moreover, Duke requested authority to amend its filed tariffs to allow it to offer unregulated
“Special Customer Services,” which are classified as products other than retail electric

service:

Special Customer Services

The Company may, but is not obligated to, furnish residential or
nonresidential customers special customer services as identified in this
section. No such special customer service shall be provided except where the
Company has informed the customer that such service is available from and
may be obtained from other suppliers. A customer's decision to receive or
not receive special customer services from the Company will not influence
the delivery of competitive or non-competitive retail electric service to that
customer by the Company. Such special customer services shall be provided
at a rate negotiated with the customer, but in no case at less than the
Company's fully allocated cost. Such special customer services shall only be
provided when their provision does not unduly interfere with the Company's

3 Supp. at 13 (containing a proposed Fourth Amended Corporate Separation Plan) (emphasis
added).



ability to supply electric service under the Schedule of Rates, Classifications,
Rules and Regulations for Retail Electric Service. Such special customer
services may include, but are not limited to: design, construction and
maintenance of customer-owned substations; resolving power quality
problems on customer equipment; providing training programs for
construction, operation, and maintenance of electric facilities; performing
customer equipment maintenance, repair, or installation; providing service
entrance cable repair; providing restorative temporary underground service;
providing upgrades or increases to an existing service connection at customer
request; performing outage or voltage problem assessment; disconnecting a
customer-owned transformer at customer request; loosening and refastening
customer owned equipment; determining the location of underground cables
on customer premises; covering up lines for protection at customer request;
making a generator available to customer during construction to avoid
outage; providing pole-hold for customer to perform some activity;
providing a "service saver" device to provide temporary service during an
outage; resetting a customer-owned reclosure device; providing phase
rotation of customer equipment at customer request; conducting an
evaluation at customer request to ensure that customer equipment meets
standards; upgrading the customer to three-phase service; providing whole-
house surge protection, and providing energy consumption analysis
services, tools and reports.”

These services are related to the provision of unregulated products and services other than

retail electric service.

The Application, however, did not request a waiver of the R.C. 4928.17(A)(1)
requirement to provide unregulated products or services other than retail electric service
through a separate affiliate. And the Application did not identify good cause for granting a

waiver of Duke’s corporate separation requirements.

Over Interstate Gas Supply, Inc.’s (“IGS”) objections, on June 11, 2014, the
Commission issued an Order modifying and approving Duke’s Application, stating that “we
{ind no substantiated reason, at this time, to find that the proposed revisions to the plan are
not incompliance with state policy or the Commission’s corporate separation rules.” (Appx.

at 11). The Order, however, did not grant Duke a waiver of R.C. 4928.17(A)(1) or identify

4 Supp. at 18 (containing proposed tariff language) (emphasis added).
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good cause for doing so. The Order also did not limit any waiver to an interim period

prescribed in the Order.
On July 11, 2014, IGS filed an Application for Rehearing identifying that the

Order is unlawful because it authorized Duke to provide unregulated products or services
other than retail electric service without: (1) granting Duke a waiver of R.C.

4928.17(A)(1); (2) identifying that good cause exists to authorize Duke to provide these
services; or (3) setting a time period by which Duke must be in compliance with R.C.
4928.17(A)(1). (Appx. at 27-38). Further, IGS’s Application for Rehearing asserted that the
Order violated R.C. 4903.09 because the Commission failed to address contested arguments

and it failed to identify findings of fact to support the Order. (Appx. at 38).

On August 6, 2014, the Commission issued an Entry on Rehearing affirming its
prior order. (Appx. at 15-23). The Entry on Rehearing, however, did not grant Duke a
waiver of R.C. 4928.17(A)(1), it did not identify good cause for allowing Duke to enter into
a new business otherwise prohibited by statute, and the Commission did not confine its
approval to an interim period of time prescribed in the Order as required by R.C.

4928.17(C). This appeal followed. (Appx. at 1-5).
As discussed below, the Commission’s Order and Entry on Rehearing are unlawful
and unreasonable and should be reversed and remanded to correct the errors identified

herein.
HI. STANDARD OF REVIEW

"R.C 4903.13 provides that a [Commission] order shall be reversed, vacated, or
modified by this court . . . when, upon consideration of the record, the court finds the order

to be unlawful or unreasonable." Constellation NewEnergy, Inc, v. Pub. Util. Comm'n, 104
8



Ohio St.3d 530 (2004), 2004-Ohio-6767, 950. The Court "has ‘complete and independent
power of review as to all questions of law' in appeals from the commission.”” Elyria
Foundry Co. v. Pub. Util. Comm'n, 118 Ohio St.3d 269, 2008-Ohio-2230, 713 (quoting
Ohio Edison Co. v. Pub. Util. Comm’n, 78 Ohio St.3d 466, 469 (1997)). As to factual
determinations, the Court will review the Commission action to determine if the
Commission based its decision on the record: "[r]uling on an issue without record support is
an abuse of discretion and reversible error.” In re Columbus Southern Power Company, 128

Ohio St.3d 512, 519 (2011).

IV. ARGUMENT

Proposition of Law I: The Order is unlawful and unreasonable because it
violated R.C. 4928.17(A)(1).

a. The Order authorized Duke to provide non-competitive
services, competitive retail electric services, and products and
services other than retail electric service without granting
Duke a waiver to do so under R.C. 4928.17(C).

An EDU must operate pursuant to a corporate separation plan, which must promote
the policy contained in R.C. 4928.02. (Appx. at 58-59). State policy favors competition.
Consistent with the state’s procompetitive policy, R.C. 4928.17(A)(1) requires Duke to
provide “competitive retail electric service or the nonelectric product or service through a
Jully separated affiliate of the utility.” (Appx. at 64-65) (emphasis added). As discussed
below, the Commission’s Order violated R.C. 4928.17(A)(1) because it did not grant Duke

a waiver of this requirement. Id.

The Commission is a creature of statute. Its powers are limited to that which has
been provided by the General Assembly. As this court has stated, orders that exceed the
Commission’s statutory grant of authority are unlawful. Monongahela Power Co. v. Pub.
Util. Comm’n, 104 Ohio St.3d 571, 578 (2004) (holding a stipulation approved by the
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Commission “unenforceable because the order exceeded the statutory authority of the
commission.”); see also In re Application of Columbus Southern Power, 128 Ohio St. 3d
512, (2011) (holding that the Commission’s authority to approve provisions in an electric

security plan is limited by statute).

R.C. 4928.17(C) contains a statutorily mandated process for obtaining a waiver of
the requirement to provide unregulated services through a fully separated affiliate. (Appx.
at 65). Specifically, the Commission may grant a waiver of R.C. 4928.17(A)(1) which
requires full corporate separation, only for “good cause shown” and the Commission must
also determine that the utility complies with other functional separation requirements. Id.
This Court has upheld Commission orders authorizing EDUs to provide unregulated
generation service (during the time when competitive generation markets were not fully
mature) only when the Commission has provided a waiver of R.C. 4928.17(A)(1) and when
such waiver has been based upon a factual finding of good cause. Ohio Consumers’
Counsel v. Pub. Util. Comm ’n, 2006-Ohio-2110, 1932-37 (“Based upon the evidence,
including testimony on the need for, and the effectiveness of, a modified separation plan,
the PUCO found that FirstEnergy had established good cause to allow approval of an
alternative functional-separation plan pursuant to R.C. 4928.17(C) . . . .”); see also Ohio
Consumers’ Counsel v. Pub. Util. Comm’n, 111 Ohio St. 3d 300, §972-76 (“The
commission has discretion to approve an alternative functional corporate separation plan for

an interim period upon a determination of "good cause.").

But the Order did not grant Duke a waiver of R.C. 4928.17(A)(1).> Likewise, the

Order did not identify good cause or findings of fact to support a waiver. The Order

> Duke has never received a waiver to provide products and services other than retail
electric services, and Duke’s temporary waiver with respect to competitive retail electric
10



completely ignored these statutorily mandated requirements. Because the Commission
authorized Duke to offer products and services other than retail electric service without
providing Duke a waiver of R.C. 4928.17(A)(1)—and without identifying good cause to

support a waiver—the Commission’s Order is unlawful and unreasonable.

b. Good cause does not exist for granting Duke a waiver of
4928.17(A)(1). A waiver is only available to allow a utility to
continue offering existing services for an interim period; it cannot
be used to allow a utility to commence offering new services such as
products and services other than retail electric service.

Moreover, the Commission’s Order is unlawful and unreasonable because good
cause does not exist for granting Duke a waiver of R.C. 4928.17(A)(1). Waiver requests are
evaluated on a case by case basis.® Thus, each waiver request must be reviewed based upon
the facts presented in light of the purpose of the rule or statute that would apply absent the
waiver. Id. As R.C. 4928.17(A)(1) states, there must be good cause based upon the facts

presented. Good cause does not exist in this case.

services was terminated with the approval of Duke’s last electric security plan. Supp. at 3,
13-14, 18, 24.

S In the Matter of the Application of Aqua Ohio, Inc. for Authority to Increase its Rates and
Charges in its Lake Erie Division, Case No. 09-1044-WW-AIR, Entry at 2 (Jan. 20, 2010)
(holding that waiver requests must be evaluated on a case-by-case basis)
http://dis.puc.state.oh.us/Tiff ToPDf/A1001001 A10A20B35310H9473 9.pdf; In the Matter
of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to §4928.143, Ohio Rev. Code in
the Form of an Electric Security Plan, Case Nos. 11-346-EL-SSO, et al., Entry at 3 (Apr.
25, 2012) (“inclusion of projected Turning Point solar project costs were an important
consideration in the statutory test under Section 4928.143, Revised Code” and it is “not only
necessary for our consideration of the modified application, but is also in the public
interest.”) (available at

http://dis.puc.state.oh.us/Tiff ToPDf/A1001001A12D25B40109B41111.pdf: see also In the
Matter of Ohio Edison Company, The Cleveland Electric Mlluminating Company, and The
Toledo Edison Company for Authority to Provide for a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No.12-
1230-EL-SSO, Entry at 6 (Apr. 25, 2012) (holding that the waiver request should be denied
because the information is necessary for consideration of the application) (available at
http://dis.puc.state.oh.us/TiffToPDf/A1001001A12D25B35959D06094.pdf).
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Ohio law is pro-competitive. Indeed, an undeniable directive in R.C. 4928 is to
ensure that electric distribution utilities do not utilize non-competitive functions—such as
distribution assets—to provide an advantage to parts of their business that operate in the
competitive market, ie. unregulated generation service and unregulated products or services
unrelated to the retail electric service (non-commodity services). (Appx. at 51-60; 63-64);
see specifically R.C. 4928.02(H); see also R.C. 4928.17(A) (1) through (3). To that end,
R.C. 4928.17(A)(1) specifically states that an EDU (such as Duke) must provide non-
competitive services through its regulated distribution company while offering all other

unregulated services through separate affiliates.

At the time electric restructuring occurred in Ohio, EDUs were vertically integrated,
meaning that they provided both non-competitive distribution service, competitive
generation services, and (potentially, but not in Duke’s case) products and services other
than retail electric service. See Industrial Energy Users-Ohio v, Pub Util. Comm n, 2008-
Ohio-990 at §15-6. R.C. 4928.17(C) provided a glide path by which, for an interim period
of time, EDUs could continue to offer unregulated competitive generation service and non-
competitive distribution services so long as they successfully operate pursuant to any
functional separation requirements adopted by the Commission. While R.C. 4928. 17(C)
allowed for a temporary waiver of the requirement to offer these services through separate
affiliates, it is unlawful and unreasonable to allow a utility to misuse the temporary waiver

to commence offering new unregulated products and services.

A restrictive use of the temporary waiver provision in R.C. 4928.17(C) is also
consistent with the State of Ohio’s policy set forth in R.C. 4928.02(H) which requires the

avoidance of “anticompetitive subsidies flowing from a noncompetitive retail electric
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service . . . to a product or service other than retail electric service.” The Ohio General
Assembly recognized that it would be far too easy for the EDU to utilize regulated
distribution assets to subsidize its unregulated services. This is why the General Assembly
enacted R.C. 4928.17(A)(1) in the first instance, requiring full separation of the regulated

EDUs from unregulated businesses activities.

Moreover, the record in Commission case is devoid of evidence that there is good
cause for Duke, an EDU, to be in the business of providing unregulated products or services
unrelated to retail electric service. Duke merely filed a four page application and attached
Exhibits with redline changes to Duke’s corporate separation plan and existing tariffs.
(Supp. at 1-4, 13-14, 18). But Duke submitted no supporting testimony explaining why
public policy requires Duke be able to provide customers with unregulated products and
services other than retail electric service. Nor did Duke indicate in its Application why it

cannot provide these services through an affiliate as required by R.C. 4928.17(A)(1).

In fact, Duke never identified in its Application (or in the scant record) all the
unregulated services it intends to provide to customers. Duke’s Application merely states
that Duke’s proposed amendment will give Duke “the flexibility to offer additional
unregulated services.” (Supp. at 3). Thus, there is no evidence in Duke’s Application to

demonstrate that good cause exists to waive the requirement of R.C. 4928.17(A)(1).

Moreover, there are businesses in the market (such as IGS) that are already offering
non-commodity services to customers in Duke’s service territory. Because market
participants are already willing and able to offer the unregulated “special customer

services”, there is no good cause to now authorize Duke to provide these services to

13



customers. (Supp. at 19, 24). This is particularly so given that Duke already has

competitive affiliates that can, and do, offer competitive products to customers.

Accordingly, there is no basis upon which the Commission may cure its failure to
grant Duke a waiver of R.C. 4928.17(A)(1). Thus, the Court should reverse and remand
this proceeding with the instruction that the Commission direct Duke to provide products

and services other than retail electric services only through a fully separated affiliate.

¢. Even if the Order had granted a waiver of R.C. 4928.17(A)(1),
4928.17(C) only allows a waiver to be issued temporarily, but
the Order did not set forth a time period by which Duke must
comply with 4928.17(A)(1).

As noted above, 4928.17(A)(1) requires Duke to provide all unregulated services
through a fully separated affiliate. Further 4928.17(C) provides that in order to provide
unregulated services other than a fully separated affiliate, Duke must receive a waiver from
the Commission. 4928.17(C) provides that the waiver must apply only for an “interim

period prescribed in the order.” (Appx. at 65).

But the Commission’s Order in this proceeding did not specifically define the scope
of the “interim period” that Duke need not comply with the requirements of
4928.17(A)(1)—rather, the Commission’s Order appears to allow Duke to violate R.C.
4928.17(A)(1) indefinitely. Accordingly, even if a waiver were properly provided (which it
was not), the Order violated 4928.17(C) because there is no set period in the Order by

which Duke must be in comply with R.C. 4928.17(A)(1).
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d. The Order is unlawful and unreasonable because it violated
R.C. 4903.09 by failing to state findings of fact and reasons
prompting the Commission’s decisions. In re Application of
Columbus Southern Power Company, 128 Ohio St. 3d 512,519,
526-27 (2011). The Order failed to address IGS’s arguments
that Duke did not request a waiver of R.C. 4928.17(A)(1) and
that Duke did not demonstrate good cause for a waiver of that
requirement.

R.C. 4903.09 requires the Commission to address competing arguments and provide
a record upon which the Supreme Court of Ohio may evaluate the Commission’s decisions.
(Appx. at 48). The Court has stated that an appellant “needs to show at least three things to
prevail under R.C. 4903.09: first, that the commission initially failed to explain a material
matter; second, that [the appellant] brought that failure to the commission’s attention
through an application for rehearing; and third, that the commission still failed to explain
itself.” In re Application of Columbus Southern Power Company, 128 Ohio St. 3d 512, 526-

27 (2011). The Order and Entry on Rehearing violated each of these requirements.

The Commission’s Order authorized Duke to provide unregulated products and
services other than retail electric service without granting Duke a waiver of R.C.,
4928.17(A)(1) based upon good cause shown. Because the Order failed to grant Duke a
waiver in the first instance, the Order also violated the requirement that the Commission
limit the waiver to an interim period prescribed in the order. The Order failed to address
specific statutory requifements contained in R.C. 4928.17(A)(1) and (C). Thus, the
deficiencies in the Order are material. IGS filed an Application for Rehearing identifying
the Order’s oversight and its failure to address these matters. (Appx. at 38). Butthe
Commission’s Entry on Rehearing again failed to address IGS’s arguments. (Appx. at 15-

24). Therefore, the Order and Entry on Rehearing are unlawful and unreasonable and
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violate R.C. 4903.09. In re Application of Columbus Southern Power Company, 128 Ohio

St. 3d 512,519, 526-27 (2011).
V. CONCLUSION

In 1999, the General Assembly mandated that EDUs separate unregulated services
and provide them through a separate affiliate. The Order violated this requirement. Thus,
Appellant IGS respectfully submits that Appellee Commission’s Order is unlawful, unjust,
and unreasonable and should be reversed. These cases should be remanded to the Appellee
with instructions to correct the errors complained of herein.

Because there is no basis upon which the Commission can cure its error, IGS
respectfully requests that the Court reverse this proceeding and instruct the Commission to
order Duke to amend its corporate separation plan to require that Duke provide unregulated

products and services other than retail electric service through a fully separated affiliate.

Respectfully submitted,
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Notice of Appeal of Interstate Gas Supply, Inc.

' Appellant Inté;fstate Gas Supply, Inc. (“IGS Energy” or “IGS”), hereby gives its
notice of its appeal, pursuant to R.C.. 4903.1 1,4903.13 and S. Ct. Prac. R. 10.02(A), and
Ohio Adm. Code 4901-1-02(A) and 49101-1—36, to the Supreme Court of Ohio and Appellee
the Public Utilities Commission of Ohio (“Commission™), from the Commission’s F inding
and Order issued on June 11, 2014 (“Finding and Order”) (Attachment A), and the
Commission’s Entry on Rehearing issued on August 6, 2014 (“Entry on Rehearing™)
(Attachment B) (collectively, “Corporate Separation Orders” or “Orders™) in Case Nos. 14-
689-EL-UNC, et al.. Collectively, the Corporate Separation Orders approved Duke Energy
Ohio’s (“Duke”) application to amend its corporate separation plan and to amend its retail

taglff The Corporate Separation Orders are unjust, unlawful and unreasonable because in

T

| Vig)lnation of R.C. 4928.17(A)(1) and without providing Duke a waiver for good cause, the
O%;iers authorized an amendment to Duke’s corporate separation plan, which would allow
Appellant was and is a party of record in Case Nos. 14-689-EL-UNC, et al., and on
July 11, 2014, filed an Application for Rehearing (“Attachment C”) of the Finding and
Order. The Entry on Rehearing denied Appellant’s Application for Rehearing on August 6,
2014. The Corporate Separation Orders are unjust, unlawful and unreasonable for the

reasons set out in the following Assignments of Error:

1. The Orders are unlawful and unreasonable because they violated R.C.
4928.17(A)(1):

a. The Orders authorized Duke Energy Ohio (“Duke”) to provide non-
competitive services, competitive retail electric services, and products
and services other than retail electric service without granting Duke a
waiver of R.C. 4928.17(A)(1);



b. Good cause does not exist for granting Duke a waiver of 4928. 17(A)(1).
A waiver is only available to allow a utility to continue offering existing
services for an interim period; it cannot be used to allow a utility to
commence offering new services such as products and services other than
retail electric service;

¢. Evenifthe Orders had granted a waiver of R.C. 4928.17(A)(1),
4928.17(C) only allows a waiver to be issued temporarily, but the Orders

did not set forth a time period by which Duke must comply with
4928.17(A)(1);

d. The Orders are unlawful and unreasonable because they violated R.C.
4903.09 by failing to state findings of fact and reasons prompting the
Commission’s decisions. i re Application of Columbus Southern Power
Company, 128 Ohio St. 3d 512,519, 526-27 (2011). The Orders failed to
address IGS’s arguments that Duke did not request a waiver of R.C.,
4928.17(A)(1) and that Duke did not demonstrate good cause for a

- waiver of that requirement.

WHEREFORE, Appellant IGS respectfully submits that Appellee Commission’s Corporate
Separation Orders are unlawfil, unjust, and unreasonable and should be reversed. These

cases should be remanded to the Appellee with instructions to correct the errors complained

of herein.

Respectfully submitted,
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CERTIFICATE OF FILING

I hereby certify that, in accordance with S.Ct.Prac.R. 3.11(A)(2), the foregoing
Notice of Appeal of Interstate Gas Supply, Inc's Notice of Appeal has been filed with the
Docketing Division of the Public Utilities Commission of Ohio by leaving a copy at the

office of the Commission in Columbus, Ohio, in accordance with Ohio Adm. Code 4901-1-
02(A) and 4901-1-36, on September 25, 2014.
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Counsel for Appellant
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc, for Approval of its
Fourth Amended Corporate Separation

Plan  Under R.C. 492817 and Ohio
Adm.Code 4901 :11-37.

Case No. 14-689-EL-UNC

Vvvvv

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Authority to Amend ) Case No. 14-690-EL-ATA
its Retail Tariff, P.U.C.O, No. 19. )

FINDING AND ORDER

The Commission finds:

(1) Duke Energy Ohio, Inc. (Duke) is a public utility as defined in
R.C. 4905.02 and, as such, is subject to the jurisdiction of this
Commission.

2 On April 16, 2014, Duke filed an application for approval of jts
fourth amended corporate separation plan, pursuant to R.C,
4928.17 and Ohio Adm.Code 4901:1-37-06.

) By Entry issued May 6, 2014, interested entities were given
until May 15, 2014, and May 21, 2014, to file comments and
reply comments, respectively.

4 Comments were timely filed by Staff, Direct Energy, LLC and
Direct Energy Business, LLC (jointly referred to as Direct
Energy), and Interstate Gas Supply, Inc. (IGS). Reply
comments were timely filed by Duke, Direct Energy, and IGS.
The following is a summary of the portions of Duke’s proposed
fourth corporate separation plan that have been commented on,
as well as the specific comments provided and any associated
replies.

Parts [V and V of the Plan, a List Identifyine Financial Arrangements
and Transactions and g List of all Current Affiliates Identifying Each
Affiliate’s Product(s) and /or Service(s):

(®)  Duke proposes to update the plan as a result of the merger
between Duke Energy Corporation and Progress Energy, Inc.

Attachment A
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)

As the merger is completed, the listing of current affiliates and
their products and services, and the listing of agreements
among the various affiliates will be updated. (App., Ex. A at6-
65.)

Staff concurs with the addition necessitated by the merger;
however, Staff is concerned about the intercompany asset
transfer agreement language change proposed by Duke. Staff
believes the new language may be interpreted as providing for
accounting treatment of the transfer of assets that is not in
conformance with the Commission’s corporate separation
rules: Therefore, Staff recommends Duke be directed to modify
the proposed language to include a statement that detailed
records will be kept which demonstrate that assets will be
transferred at fully-allocated cost. (Staff at 4.) Duke agrees to
make this revision (Duke Reply at 6).

The Commission finds that Staff's proposal is appropriate and
reasonable, Therefore, Duke should make revisions to the plan
reflecting Staff's recommendation.

Tariffed Service Offerines:

®)

©)

Duke proposes to amend its tariff to allow it flexibility to offer
additional  electric-related services to residential and
nonresidential customers, contingent upon the Commission
allowing all costs and revenues related to such services being
treated, for ratemaking purposes, in parallel fashion, The
proposal provides that these special customer services shall be
provided at a rate negotiated with the customer, but no less
than Duke’s fully-allocated cost. Duke notes that such
flexibility to offer additional electric-related services to

customers has been allowed for other utilities in Ohio, cifing In -

re Application of FirstEnergy Corp., et al., Case No. 99-1212-EL-
ETP, et al,, Opinion and Order (July 19, 2000) (FE ETP Case).
Duke states that such amendment is permissible as an
amendment not for an increase in rates under R.C. 4909.18,
{(App. at3,Ex.Cat3)

Direct Energy opposes Duke’s proposal to offer products and
services other than retail electric service, opining that Duke
should focus on its distribution business. Direct Energy asserts
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that Duke fails to provide any justification or examples where
customers are asking for these types of services from their
distribution utility. Stating that Duke, as the customer’s
incumbent monopoly utility, possesses an inherent advantage
over other competitors in these unregulated environments,
Direct Energy believes Duke’s enirance into the market for
these types of products and services could cause significant
harm to other competitors. In addition, Direct Energy argues
that Duke fails to adequately explain how these new products
and services will not be subsidized by its utility business;
rather, Duke only states that it will charge customers at least its
fully-allocated costs, with no explanation of what that entails.
Direct Energy asserts, and IGS agrees, that, to the extent Duke
is permitted to offer these products and services, the
Commission should ensure that any Duke assets used to
provide these services and products are also available to other
competitors on a competitively neutral basis. For example,
Direct Energy recommends competitors be permitted to put
charges on Duke’s bills or include inserts in the bills if Duke is
permitted to do so, and, if call center employees take calls
about the products and services, they should inform customers
about other similar products and services from other
companies. Finally, Direct Energy asserts that, if permitted to
do so, Duke should only be allowed to offer the products and
services through a separate affiliate and, such affiliate, should
be prohibited from using any name referring to Duke's name,
unless it is accompanied by a disclaimer that the company is
not the utility. (Direct Energy at 3-5; 1GS Reply at 4.)

Duke states that, contrary to Direct Energy’s assertions,
justification for the change is not required, as long as the
corporate separation plan adequately protects distribution
ratepayers and the marketplace. The most important issue
being that the services in question will be priced at no less than
their fully-allocated cost, as Duke is proposing herein, noting
the definition of fully-allocated cost set forth in Ohio
Adm.Code 4901:1-37-01(G). In response to the suggestion that
the assets used by Duke should be similarly available to
competitors, Duke states that, to the extent such is required by
law, Duke will make the facilities available to competitors,
Duke also states that it does not seek to offer the services
through an affiliate in this application, even though these
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(10)

services can be offered by an affiliate under the terms of the
existing corporate separation plan, without Commission
authorization. As for any disclaimer that the entities are not
related, Duke submits that a disclaimer is only needed if the
entities were not related and the customers could be misled;
however, in this situation, the companies would actually be
affiltated; thus, there is no risk that customers would be misled.
(Duke Reply at 4-5.)

IGS also objects to Duke’s proposal, arguing that state policy,
R.C. 4928.02, favors competition and prohibits the recovery of
generation-related costs through distribution rates. In addition,
because Duke is no longer authorized to operate pursuant to
functional separation, unless it is granted a temporary waiver,
R.C. 4928.17(A)(1) requires Duke to provide competitive retail
electric service (CRES) of the nonelectric product or service
through a fully-separated affiliate. Despite this requirement,
IG5 notes that Duke is requesting that its distribution business
have authority to offer products that are available from
competitive suppliers. Moreover, IGS asserts that Duke’s
request to recover the cost of providing competitive services
through distribution rates is an unlawful anticompetitive
subsidy. IGS believes Duke’s proposal herein represents a step
back from the full legal corporate separation authorized by the
Commission in Duke’s last electric security plan (ESP) case, In
re Application of Duke Energy Ohio, Inc., Case Nos, 11-3549-EL-
550, et al,, Opinion and Order (Nov. 22, 2011) (Duke ESP Case).
IGS notes that, in the Duke ESP Case, Duke agreed to transfer its
generating assets to an unregulated affiliate by the end of 2014.
IGS also points out that, because all of the investor-owned
utilities are on the path toward structural separation and
competition, it would be counterproductive and contravene
state policy for Duke’s distribution business to offer
competitive services. While acknowledging that, in the FE ETP
Case, FirstEnergy was permitted similar tariff language, IGS
maintains that such language should not be used as a model;
instead, the focus should be on eliminating such language. IGS
states that FirstEnergy’s language is narrower than Duke’s
proposal, in that it does not include language such as
“providing whole-house surge protection, and providing
energy consumption analysis service, tools and reports.” (IGS
at 2, 5-7; IGS Reply at 3.)
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Duke submits that IGS has a mistaken understanding of both
Duke’s proposal and the law. Duke explains that its
modifications to the plan are unrelated to its commitment to
transfer its legacy assets to an affiliate by 2014, as agreed to in
the Duke SSO Case. According to Duke, the Commission’s
Order in that case requires Duke to transfer generating assets;
however, the Order does not address products or services other
than retail electric service. In Duke’s view, the Order in the
Duke ESP Case does not limit Duke’s business to distribution
and transmission only, and any attempt to do so would be
contrary to R.C. 4928.17, which allows Duke to provide other
retail electric service, directly or through an affiliate, under
appropriate terms of a corporate separation plar. Moreover,
Duke is not requesting to recover the cost of providing the
services through distribution rates; rather, it is proposing that
the negotiated rate for any given service may not be less than
its fully-allocated cost. Therefore, the services would be self-
supporting and may even contribute to reductions in
distribution rates. Finally, Duke offers that, by approving the
stipulation and tariff language in the FE ETP Case, the
Commission found that an arrangement, which is directly

analogous to the one proposed in the instant case, is legal

under Ohio corporate separation requirements. (Duke Reply at
2-4)

Staff, in general, is not opposed to Duke’s request to offer
nontregulated services in the manmer it proposes. However,
due to the complexity of demonstrating whether a rule
violation has occurred and ensuring that customers are aware,
in real time, of their competitive supplier options, any custorer
requesting the proposed unregulated products or services
should sign a work order stating that they have been informed
that these products or services are unregulated and that they
can be performed by other vendors. Therefore, Staff sets forth
proposed language to be included in Duke’s tariff, In addition,
to improve readability, Staff recommends the tariff pages
setting forth the special customer services be reformatted so
customers will not miss certain relevant details. (Staff at 4-5.)
Duke accepts Staff's recommendations (Duke Reply at 2).

In response to Staff's comments, Direct Energy states that
Staff’s proposal does not adequately mitigate the potential

10
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harm explained in the comments filed by direct Energy and IGS
(Direct Energy Reply at 3). IGS disagrees that potential
anticompetitive advantage can be resolved through disclosure
requirements. IGS advocates that Duke not be allowed to offer
unregulated service through its regulated distribution utility;
however, IGS is not opposed to Duke offering unregulated
service through its affiliates. (IGSReply at 2.)

Initially, the Commission finds that Staff’s proposed language
requiring the provision of a signed work order from customers
stating their understanding that the products and services are
unregulated and offered by other vendors is necessary and
appropriate; therefore, Duke is directed to incorporate Staff's
recommendation into its tariff language. In addition, we agree
that the reformatting suggested by Staff improves the
readability of the tariff language for the customer and we find
that Duke should incorporate this revision in its plan. The
Commission notes that, in considering Duke’s proposal to add
offerings to its tariff for electric-related services to residential
and nonresidential customers, Duke’s commitment to ensure
that these special customer services will be provided at a rate
negotiated with the customer, but no less than Duke's fully-
allocated cost, is of paramount importance. While we find that
Duke's proposal in this regard is reasonable and should be
approved, we emphasize that none of the costs associated with
the services and products may be passed on by Duke to the
regulated utility’s customers. Furthermore, as a condition to
our approval of this provision of the plan, we direct Duke to
establish the necessary agreements and processes to guarantee
that, upon the request of the Commission or Staff, Duke has
access to the information necessary to prove that no costs
associated with these products or services are being borne by
the regulated utility’s customers,

With regard to the concerns raised by Direct Energy and IGS,
the Commission appreciates their comments; however, upon
consideration of Duke’s proposal, we find no substantated
reason, at this time, to find that the proposed revisions to the
plan are not in compliance with state policy or the
Commission’s corporate separation rules. Having said that, it
iIs our expectation that through its implementation of this
corporate separation plan, Duke will adhere to all applicable

11
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rules and regulations. Any concerns raised once Duke has
implemented its plan will be reviewed and considered by the
Commission on a case-by-case basis.

Emplovee Transfers:

(13) Duke sets forth certain items that must be contained in the cost

(14)

(15)

(16)

allocation manual (CAM), including a copy of the previous and
new job descriptions for all transferred employees from the
electric utility to an affiliate or vise versa (App. at 72).

Direct Energy recommends Duke be required in the CAM to
specifically indicate, as applicable to an electric utility
employee transfer to an affiliate: whether the employee played
any role in the development of an ESP or market rate offer
(MRO) filing; the date the employee was transferred to the
affiliate; and the role the employee played in the development
or preparation of the ESP or MRO. According to Direct Energy,
this would ensure transparency and that Duke affiliates do not
possess any competitive advantage over the other CRES
providers. (Direct Energy at 3.)

Duke replies that Direct Energy’s proposal has already been
rejected by the Commission in In re Investigation of Ohio’s Retail
Service Market, Case no 12-3151-EL-COl. Moreover, Duke states
that the Commission’s rules specifically allow for shared
services and the limitations proposed by Direct Energy are
more onerous than what are allowed by law. (Duke Reply at
6.)

The Commission finds that it is unnecessary, at this time, to
require Duke to provide the information requested. There has
been no evidence indicating that such information is either
appropriate or warranted.

Conclusion:

17)

Accordingly, the Commission finds that the application filed by
Duke on April 16, 2014, requesting approval of its fourth
amended corporate separation plan should be approved,
subject to the revisions and directives set forth in findings (7)
and (12) above. Duke should revise its plan, in accordance
with the directives of this Order.

12
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It is, therefore,

ORDERED, That the application filed by Duke on April 16, 2014, is approved,
subject to the revisions and directives set forth in this Finding and Order. It is, further,

ORDERED, That Duke be authorized to file, in final form, two complete copies of
the tariff pages consistent with this Finding and Order and to cancel and withdraw its
superseded tariff pages. Duke shall file one copy in its TRF docket and one copy in this
docket. Itis, further,

ORDERED, That the effective date of the new tariffs shall be a date not eatlier than
the date of this Finding and Order and the date upon which the final tariffs are filed with
the Commission. Itis, further,

ORDERED, That nothing in this Finding and Order shall be binding upon this
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. Itis, further,

13
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ORDERED, That a copy of this Finding and Order be served upon all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO
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In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of its
Fourth Amended Corporate Separation
Plan Under R.C. 492817 and Ohio
Adm.Code 4901:11-37.

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Case No. 14-689-EL-UNC

LN N N N

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Authority o Amend ) Case No.14-690-EL-ATA
its Retail Tariff, P.U.C.O. No. 19. )

ENTRY ON REHEARING

The Commission finds:

(L)

2)

(4)

Duke Energy Ohio, Inc. (Duke) is a public utility as defined in
R.C. 4905.02 and, as such, is subject to the jurisdiction of this
Commissjon.

On April 16, 2014, Duke filed an application for approval of its
fourth amended corporate separation plan, pursuant to R.C.
4928.17 and Ohio Adm.Code 4901:1-37-06. As part of its
amendment proposal Duke requested, inter alia, authority to
amend its tariff to allow it flexibility to offer additional electric-
related services to residential and nonresidential customers,
with these special customer services being provided at a rate
negotiated with the customer, but no less than Duke’s fully-
allocated cost.

In accordance with the schedule established in these matters by
Entry issued May 6, 2014, comments were filed by Staff, Direct
Energy, LLC and Direct Energy Business, LLC (jointly referred
to as Direct Energy), and Interstate Gas Supply, Inc. (IGS).
Reply comments were filed by Duke, Direct Energy, and IGS.

By Finding and Order issued June 11, 2014, the Commission
approved Duke’s April 16, 2014 application, subject to the
revisions and directives set forth in the Order, including that
the plan be modified: to include a statement that detailed
records will be kept which demonstrate that assets will be
transferred at fully-allocated cost; to include language
requiring the provision of signed work orders from customers

-Attachment B
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stating their understanding that the products and services are
unregulated and offered by other vendors; and modified so
that the tariff pages setting forth the special customer services
are reformatted so customers will not miss certain relevant
details. In addition, we emphasized that, in considering Duke’s
proposal to add offerings to its tariff for electric-related

services, of paramount importance was Duke’s commitment to -

ensure that these special customer services will be provided at
a rate negotiated with the customer, but no less than Duke’s
fully-allocated cost, and that none of the costs associated with
the services and products may be passed on to the regulated
utility’s customers. Moreover, Duke was directed to establish
the necessary agreements and processes to guarantee that,
upon the request of the Commission or Staff, Duke has access
to the information necessary to prove that no costs associated
with these products or services are being borne by the
regulated utility’s customer.

R.C. 4903.10 allows any party who has entered an appearance
in a Commission proceeding to apply for rehearing with
respect to any matters decided. Any such applications for
rehearing are required to be filed within 30 days of the entry of
the decision upon the Commission’s journal.

On July 8, 2014, and July 11, 2014, Direct Energy and IGS,
respectively, filed applications for rehearing of the
Commission’s June 11, 2014 Finding and Order. IGS set forth
three assignments of error and Direct Energy set forth two
assignments of error. Duke filed a memorandum conira the
applications for rehearing on July 18, 2014.

The first assignments of error set forth by IGS and Direct
Energy will be considered together, as some of their arguments
are in common. In its first assignment of error, IGS asserts the
Order violates R.C. 4928.17(A)(1) because: it authorized Duke
to provide noncompetitive services, competitive retail electric
service (CRES), and products and services other than retail
electric service; authorization was given without granting Duke
a waiver to do so; good cause does not exist for granting Duke
a waiver; a waiver is only available to allow a wutility to
continue offering existing services for an interim period, not
commence offering new services; even if a waiver is granted,
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the waiver may only be issued temporarily and the Order set
no time period by which Duke must comply with R.C.
4928.17(A)(1); and it violated R.C. 4903.09 by failing to state
findings of fact and reasons prompting the decision. Moreover,
IG5 notes that in In re Application of Duke Energy Ohio, Inc., Case
Nos. 11-3549-EL-830, et al., Opinion and Order (Nov. 22, 2011)
(Duke ESP Case), the Comumission authorized the transfer of
Duke’s generating assets by December 31, 2014; thus, Duke’s
corporate separation plan approved in the Duke ESP Cuse
provided that Duke would only provide noncompetitive
services. In addition, IGS argues that an electric utility must
oOperate pursuant to a corporate separation plan, which must
promote the policy in R.C. 4928.02, including division (H)
which favors competition. According to IGS, R.C. 4928.17(A)(1)
requires Duke to provide CRES or the nonelectric product or
service through a fully-separate affiliate of the utility. In
addition, IGS notes that, unlike the delivery of electricity,
which Duke had been granted a limited monopoly on, there are
market participants willing and able to offer the special
customer services that the Order authorized Duke to offer
customers. IGS advocates that it is arbitrary and unreasonable
to allow a utility to misuse the temporary waiver option to
commence offering new products and services other than retail
electric service.

Likewise, in its first assignment of error, Direct Energy agrees
that the Order is unreasonable because it authorized Duke to
provide products and services other than retail electric services.
Direct Energy notes that the safeguards put into place by the
Commission through the Order demonstrate the seriousness of
the concerns raised by Direct Energy and IGS related to Duke
entering the market for nonregulated products and services.
Direct Energy points out that such parameters would not be
necegsary if the possibility of inappropriate subsidization of
these services by Duke was not ripe. Direct Energy
recommends the Commission hold this Order in abeyance
pending another adequate comment period, where Duke
answers the questions raised by Direct Energy in its application
for rehearing.

Duke responds to the first assignments of error set forth by IGS
and Direct Energy, stating that they are without merit and
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should be denied. Duke argues that, contrary to IGS'
assertions, the Order does not violate R.C. 4928.17(A)(1) and
the Commission did, in fact, grant a waiver of the requirement
that the services be offered through a fully-separate affiliate by
authorizing the offering of the services by Duke. In addition,
Duke insists that IGS is incorrect in its interpretation of the
Order in the Duke ESP case, stating that such Order did not
prohibit Duke from offering any products or services other
than regulated ones, it only required Duke to transfer
generating assets. As for IGS’ argument regarding R.C.
4903.09, Duke notes that neither the law nor the Ohio Supreme
Court demand that the Commission address every argument
and the Order in these cases fulfills the Court’s expectations.
See MCI Telecom. Corp. v. Pub. Utl. Comm., 32 Ohio St.3d 306,
513 N.E.2d 337 (1987). Turning to Direct Energy, Duke notes
that Direct Energy does not appear to dispute that it is legal
and appropriate for the Commission to authorize Duke to offer
the services; rather, it appears Direct Energy’s disagreement is
based on its belief that the Commission must take additional
steps to ensure compliance with the law before Duke starts
offering the services to customers. However, Direct Energy
points to no law, regulation, or precedent that suggests a utility
must prove that its business will be conducted so as to comport
with the law before it starts operating a line of business.
According to Duke, if Direct Energy’s first assignment of error
is granted, it would result in a shift in the Commission’s policy
and an unwarranted intrusion into the business decisions made
by Duke.

Initially, the Commission notes that all issues raised by IGS and
Direct Energy in their comments filed in these cases were
thoroughly set forth and considered in our Order in accordance
with R.C. 4903.09. However, on rehearing, IGS and Direct
Energy raise new issues, not previously delineated in their

~comments. For Direct Energy to now request yet another

comment period, is clearly inappropriate, when all concerns
should have been thoroughly expressed during the established
comment period, rather than on rehearing. That being said, we

find that nothing IGS or Direct Energy has raised on rehearing

leads us to conclude that our decision in these cases is unlawful
or unreasonable. Contrary to the assertions of IGS and Direct
Energy, our decision fully adheres with all statutory

18




14-689-EL-UNC
14-690-EL-ATA

requirements. As we stated in our Order, after review of
Duke’s proposal and the comments submitted in the dockets,
the Commission found no substantiated reason that led us to
conclude that the proposed revisions to the plan are not in
compliance with state policy or the Commission’s corporate
separation rules. In fact, corporate separation plans are
intended to enable utilities, such as Duke, to provide such
services within the parameters of a plan that includes sufficient
safeguards mandating adherence to statutory policies and
requirements preventing any undue competitive advantage or
abuse of market power. Moreover, after reviewing the
stipulation and our Order in the Duke ESP Case, we find no
prohibition  on our approval of Duke’s application in these
cases. We are cognizant of the requirements set forth in the
statute regarding corporate separation and our approval of the
application in these cases affords Duke the requisite authority
needed to implement its revised corporate separation plan,
subject to the requirements set forth in the Order. It is our
expectation that Duke continues to comply with all laws and
regulations, and any compliance allegations will be reviewed
by the Commission in the appropriate forum. Accordingly, the
Comumission finds that the first assignments of error set forth
by IGS and Direct Energy are without merit and should be
denied.

The second assignment of error raised by IGS and Direct
Energy will be considered together, as they raise similar issues.
IGS states that the Order violated R.C. 4928.17(A)(2) and (3)
because the Commission failed to: require Duke to submit pro
forma calculations of its fully-embedded cost of supplying
CRES, or a product or service other than retail eleciric service;
ensure that Duke will not extend an undue preference or
advantage to divisions of its business engaged in the business
of supplying CRES, or supplying a product or service other
than retail electric service; and review Duke’s allocation
methodology, thus, allowing Duke to provide an
anticompetitive subsidy to its unregulated business in violation
of R.C. 4928.02(H). In addition, IGS notes that the Order allows
Duke to collect the cost of providing products and services
other than retail electric services through distribution rates, and
does not require Duke to provide CRES providers comparable
and nondiscriminatory access for the same services. While the
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Comrnission recognized that it is important that Duke provide
services other than retail electric service at no less that fully-
allocated costs, Duke did not disclose and the Commission did
not examine Duke’s calculation, nor did the Commission
provide a forum for addressing the cost allocation concerns.
According to IGS, by not reviewing Dulke’s marketing practices
and proposed allocation methodology and stating that Duke
should adhere to all applicable rules and regulations and that
any concerns would be reviewed on a case-by-case basis, the
Commission assumed Duke would comply with the law and
shifted the burden onto CRES suppliers to demonstrate
otherwise.

Similarly, in its second assignment of error, Direct Energy
asserts the Order is unreasonable because it did not provide an
adequate venue for submission of concerns raised about Duke’s
implementation of the future tariff to be approved in this case.
While the Comumission states that any concerns will be
reviewed on a case-by-case basis, it provides no guidance as to
where and how these concerns should be raised, i.e., a formal
complaint case. Therefore, Direct Energy recommends the
Commission leave this docket open to resolve concerns that
might arise should the Commission reject its proposal to hold

* the Order in abeyance until the concerns are allayed. Such a
process should allow stakeholders to file concerns and request

a comment period on the expressed concerns.

Duke responds to the arguments raised by both IGS and Direct
Energy stating the Commission was correct that concerns about
implementation should be reviewed on a case-by-case basis.
Duke argues the Order is not in violation of R.C. 4928.17(A)(2)
or (3), as asserted by IGS, because the Commission did not
demand proof of compliance with a law; rather, Duke is bound
by the law and regulations of the state of Ohio. In response to
Direct Energy’s proposal that the docket be a repository for
concerns, or the Commission consider concerns in its review of
the corporate separations plan or an electric security plan,
Duke states that Direct Energy fails to explain how these
processes would be more fair than other options and it
provides no recognizable advantage compared to the

Cominission’s well-established processes. Duke believes the
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Commission’s formal complaint process would be a reasonable
approach, not the processes recommended by Direct Energy.

The Commission finds that IGS” and Direct Energy’s concerns
in their second assignunents of error are without merit. We
agree with Duke, that, due to the broad range of services
potentially offered under the tariff, a determination of whether
these services are competitive or noncompetitive services can
only be made on a case-by-case basis. Likewise, whether Duke
complies with the approved corporate separation plan in its
implementation of the plan to such services can only be made
on a case-by-case basis. The Comunission has a formal
complaint process whereby it appropriately considers issues
raised by complainants against regulated ufilities. It is the
nature of the regulatory legal system whereby utilities are
mandated to comply with all applicable laws and regulations;
therefore, IGS’ statement that the Commission assumed Duke
would comply with the law is a given. As with any compliance
situation, if an action is brought before the Commission, the
Comumission will afford all parties due process and will review
all facts and legal precedent presented in rendering a decision.
As we mandated in our Order, Duke must establish the
necessary agreements and processes to guarantee that, upon
the request of the Commission or Staff, Duke has access to the
information necessary to prove that no costs associated with
these products or services are being borne by the regulated
utility’s customer. To that end, should issues arise that require
either an informal review or a formal proceeding, the requisite
information and documentation will be available for our
review and consideration in determining how to proceed on
the issues. Accordingly, we find that the second assignments
of error stated by IGS and Direct Energy should be denied.

In its third assignment of error, IGS argues the Order is
unlawful and unreasonable because, by permitting Duke to
offer products and services other than retail electric service
through its monopoly distribution company, and not affording
the same access to the monopoly resources to other
competitors, it violates the antifrust statutes, including 15
US.C. 1, et seq., and R.C. Chapter 1331, et al. IGS submits the
state action exemption does not allow the Commission to
authorize Duke to restrain trade, because the services Duke will
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be providing are not authorized by state statute. According fo
IGS, regardless of how Duke intends to allocate costs, Duke
will be utilizing distribution assets to offer products and
services other than retail electric service to customers;
therefore, because Duke will be able to leverage its distribution
resources and avoid fixed and indirect costs, Duke will see
significant cost advantages that competitors do not have. IGS
states that antitrust law prohibits: trusts and the use of
monopolies to restrain trade in a market for goods and services;
price discrimination by creating an artificial cost advantage in
the market and a conspiracy to restrain trade in the market; and
restraining trade by entering into agreements not to use the
goods of a competitor. Moreover, as reflected in R.C. Chapter
1331, Ohio law promotes competitive outcomes.

In response, Duke asserts that the docirine of state action
immunity from antitrust enforcement holds that a state law or
regulatory scheme can be the basis for immunity from the
federal antitrust laws, if the state has arficulated a clear and
affirmative policy to allow the conduct and the state provides
active supervision of the conduct. See Parker v. Brown, 317 U.S.
342, 63 S.Ct. 307, 87 L.Ed. 315 (1943); Southern Motor Carriers
Rate Conference, Inc. v. United States, 471 U.S. 48, 105 S.Ct. 1721,
85 L.Ed.2d 36 (1985). In the instant cases, the Commission,
acting pursuant to its authority, has clearly articulated its
approval of the tariff and actively supervises the actions of
Duke. In addition, Duke contends that IGS misapplies antitrust
law, noting that, contrary to IG5’ assertions, under federal law
a parent corporation and it wholly-owned subsidiary are
incapable of conspiring with each other. See Cooperweld Corp. v.
Independence Tube Corp., 467 U.S. 752, 104 S.Ct. 2731, 81 L.Ed.2d
628 (1934). Moreover, Duke states that IGS supplies
unsupported facts that it claims show anticompetitive conduct.

As we ‘mentioned previously, the arguments raised by IGS in
its third assignment of error were not raised in its comments; in
fact, no where in its comments does IGS mention antitrust
issues, the federal statute, or R.C. Chapter 1331. Nonetheless,
the Commission reviewed the arguments set forth by IGS in its
application for rehearing and is confident that our decision in
these cases was in keeping with the federal and state laws. The
parameters and conditions implemented through our Order,
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including the detailed records that must be kept to demonstrate
assets are transferred at fully-allocated cost, the signed work
orders from the customers, the reformatting of the tariff pages,
that none of the costs associated with the services and products
may be passed on to the customers, and that Duke establish
agreements and processes to guarantee access to necessary
information, ensure that the Commission has the information
and tools necessary to track, review, and resolve any issues that
may arise. Moreover, with regard to IGS’ argument regarding
the applicability of R.C. 1331 in these cases, consistent with past
precedent, the Commission finds that R.C. 1331 is inapplicable
to the these cases, as jurisdiction over R.C. 1331 lies with state
courts rather than the Commission. See In re Application of The
Dayton Power and Light Co., Case No. 12-426-EL-SSO, et al.,
Second Entry on Rehearing (Mar. 19, 2014) at 3-5. Accordingly,
the Commission finds that IGS’ third assignment of error is
without merit and should be denied. '

It is, therefore,

ORDERED, That the applications for rehearing filed by IGS and Direct Energy are
denied in their enftirety. It is, further,
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
record.
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BEFORE
~ THE PUBLIC UTILITIES COMMISSION OF QHIO

In the Matter of the Application of Duke
Energy Ohio for Approval of the Fourth
Amended Corporate Separation Plan
under Section 4928.17, Revised Code,
and Chapter 4901:1-37, Chio
Administrative Code.

Case No. 14-0689-EL-RDR

In the Matter of the Application of Duke
Energy Ohio for Authority to Amend its
Retail Tariff, P.U.C.0. No. 19.

Case No. 14-0690-EL-ATA

APPLICATION FOR REHEARING

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio
Administrative Code (“OAC”), Interstate Gas Supply, Inc. (IGS Energy” or “IGS")
respectiully submits this Application for Rehearing of the Finding and Order (“Order™)
issued by the Public Utilities Commission of Ohio (“Commission”) on June 11, 2014 for

the following reasons:

1. The Order is unlawful and unreasonable because it violated R.C.
4928.17(A)(1):

a. The Order authorized Duke Energy Ohio (“Duke”) to provide non-
competitive services, competitive refail electric services, and
products and services other than retail electric service without
granting Duke a waiver to do so;

b. Good cause does not exist for granting Duke a waiver of
4928.17(A)(1) A waiver is only available to allow a utility to
continue offering existing services for an interim period; it cannot
be used to allow a utility to commence offering new services
such as products and services other than retail electric service;

¢. Even if the Order had granted a waiver of R.C. 4928.17(A)(1),
4928.17(C) only allows a waiver to be issued temporarily, but the

3
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Order did not set forth a time period by which Duke must comply
with 4928.17(A)(1);

d. The Order is unlawful and unreasonable because it violated R.C.
4903.09 by failing to state findings of fact and reasons prompting
the Commission’s decisions. In re Application of Columbus
Southern Power Company, 128 Ohio 8t. 3d 512,519, 526-27 (2011).
The Order failed to address IGS’s arguments that Duke did not
request a waiver of R.C. 4828.17(A)(1} and that Duke did not
demonstrate good cause for a waiver of that requirement;

2. The Order is unlawful and unreasonable because it violated R.C.
4928.17(A)(2) and (3). By failing to require Duke to submit pro forma
calculations of its fully embedded cost of supplying competitive retail
electric service or supplying a product or service other than retail
electric service, the Order failed to ensure that Duke will not extend an
undue preference or advantage to a division of its business engaged in
the business of supplying competitive retail electric service or
supplying a product or service other than retail electric service. The
Commission’s failure to review Duke’s allocation methodology allows
Duke to provide an anticompetitive subsidy fo its unregulated business
in violation of R.C. 4928.02(H); the Order implicitly allows Duke to
collect the cost of providing products and services other than retail
electric services through distribution rates;

3. The Order is unlawful and unreasonable because by permitting Duke to
offer products and services other than retail electric service through ifs
monopoly distribution company, and not affording the same access to
the monopoly resources to other competitors in the market, it is a
violation of anti-trust statutes including 15 U.S. Code Chapter 1 et. al
and Chapter 1331 Ohio Revised Code, et al.The State Action Exemption
does not allow the Commission authorize Duke to restrain trade,
because the service Duke will be providing are not authorized by state
statute.

As discussed in the Memorandum in Support attached hereto, IGS respecifully
requests that the Commission grant this Application for Rehearing and correct the errors

identified herein.

Respectiully submitted,

/s/ Joseph Oliker




Joseph Oliker (0086088)
Counsel of Record

Email: joliker@igsenergy.com
Matthew White (0082859)
Email: mswhite@igsenergy.com
IGS Energy

6100 Emerald Parkway

Dublin, Ohio 43016

Telephone: (614) 659-5000
Facsimile:  (614) 659-5073

Aftorneys for IGS Energy
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio for Approval of the Fourth
Amended Corporate Separation Plan
under Section 4928.17, Revised Code,
and Chapter 4901:1-37, Ohio
Administrative Code.

Case No. 14-0689-EL-RDR

T N StV

In the Matter of the Application of Duke ) Case No. 14-0690-EL-ATA
Energy Ohio for Authority to Amend its
Retail Tariff, P.U.C.O. No. 19.

MEMORANDUM IN SUPPORT

L INTRODUCTION

On June 11, 2014 the Commission issued an Order authérizing Duke to amend
its corporate separation plan fo allow Duke fo offer non-competitive services and
“products and services other than retail electric service.” The Commission's Order is
unlawful and unreasonable because R.C. 4928.17(A)(1) requires Duke to provide non-
competitive retail electric service and competitive retail electric services or products and
services other than retail electric service through separate affiliates. Further, Duke has
not has not requested or received a temporary waiver of this requirement. And even if it
had requested a waiver, R.C. 4928.17(C) is not available to allow a utility to enter into
new businesses. Moreover, R.C. 4928.17(C) only allows the waiver to be in-place for
an “interim period prescribed in the order” and the Commission has not set a period by

which Duke must comply with R.C. 4928.17(A)(1).

! Duke Energy Ohio Fourth Corporate Separation Plan at 84; See also Order (June 11, 2014).
6
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Regardless, good cause does not exist for granting a waiver given that
competitive retail electric service (“CRES“) providers are already offering these p.roducts
in Duke's service territory. Moreover, the Commission’s Order fs unfawful and
unreasonable inasmuch as Duke’s corporate separation plan violates R.C.
4928.17(A)2) and (3) by not sufficiently preventing Duke from providing its own
businesses with a competitive advantage or undue preference, and potentially a subsidy
through distribution rates.

IL BACKGROUND

R.C. 4928.17(A)(1) requires a corporate separation plan to provide “at minimum,
for the provision of the competitive retail electric service or the nonelectric product or
service through a fully separated affiliate of the utility . . . .» R.C. 4928.17(C) provides
that, for good cause shown, the Commission may authorize a temporary waiver of this
requirement (functional separation as opposed to legal separation). Since its electric
transition plan, Duke has operated pursuant to a waiver that allowed it to offer
competitive retail electric service, but it has never received a waiver that would
authorize it to offer products other than retail electric service.

In Duke's last electric security plan (“ESP”), the Commission approved an
amendment to Duke’s corporate separation plan in which Duke agreed to no longer
opérate pursuant to functional separation. The Commission stated that approval of the
stipulation would bring about full legal separation as contemplated by R.C. 4928.17(A):

The stipulation provides that the Commission’s approval of the
stipulation will constitute approval of Duke’s Third Amended CSP and full

legal corporate separation, as contemplated by Section 4928.17(A),
Revised Code, such that the transmission and distribution assets of Duke
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will continue to be held by the distribution utility and all of Duke's
generation assets will be transferred to an affiliate. 2

Under the terms of the stipulation a»pproved by the Commission, Duke must
transfer its generating assets by December 31, 2014. Thus, with the fransfer of its
generating assets, Duke’s corporate separation plan provided that it would provide only

non-competitive services.

But, on April 16, 2014, Duke filed an application seeking approval to amend its
corporate separation plan and authority fo amend its Retail Tariff, P.U.C.O. No. 19,
Sheet 23, to correspond with changes in the corporate separation plan (“Application”).
Duke requested authorization to amend its corporate separation plan fo allow it to

provide products and services other than retail electric service:

Duke Energy Ohio may also offer products and services other than
refail electric service, consistent with Ohio policy. Such services will allow
additional service options for residential and non-residential customers
and will help to ensure customers the ability for an expeditious return from
service interruptions, among other benefits. Upon customer request, Duke
Energy Ohio may use contractors or employees to provide other utility-
related services, programs, maintenance, and repairs related to customer-
owned property, equipment, and facilities. In addition, Duke Energy Ohio
may provide products and services other than tariffed retail electric service
in an effort to advance the State's interests in energy efficiency and peak
demand reduction and to comply with the benchmarks set forth in RC.
4928.66. These programs give the Company the opportunity to serve
customers more completely and to assist in meeting statutory
requirements.>

Moreover, Duke requested authority to amend its filed tariffs to allow it to offer products

other than retail electric service:

% In the Matter of Application of Duke Energy Chio, Inc. for Authority to Establish a Standard Service Offer
Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting
Modifications, and Tariffs for Generation Service, Case Nos. 11-3549-EL-SSO0, ef al,, Opinion and Order
at 29, 45 (Nov. 22, 2011).

3 Application, Exhibit A at 84 {containing a proposed 4™ Corporate Separation Plan)(emphasis added).
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Special Customer Services

The Company may, but is not obligated to, furnish residential or
nonresidential customers special customer services as identified in this
section. No such special customer service shall be provided except where
the Company has informed the customer that such service is available
from and may be obtained from other suppliers. A customer's decision
to receive or not receive special customer services from the Company will
not influence the delivery of competitive or non-competitive retail electric
service to that customer by the Company. Such special cusfomer
services shall be provided at a rate negotiated with the cusfomer, but
in no case at less than the Company's fully allocated cost. Such special
customer services shall only be provided when their provision does not
unduly interfere with the Company's ability to supply electric service under
the Schedule of Rates, Classifications, Rules and Regulations for Retail
Electric Service. Such special customer services may include, but are not
limited to: design, construction and maintenance of customer-owned
substations; resolving power quality problems on customer equipment;
providing training programs for construction, operation, and maintenance
of electric facilities; performing customer equipment maintenance, repair,
or installation; providing service entrance cable repair; providing
restorative temporary underground service; providing upgrades or
increases to an existing service connection at customer request;
performing outage or voltage problem assessment; disconnecting a
customer-owned fransformer at customer request; loosening and
refastening customer owned equipment; determining the location of
underground cables on customer premises; covering up lines for
protection at customer request; making a generator available to customer
during construction to avoid outage; providing pole-hold for customer to
perform some actlivity; providing a "service saver” device to provide
temporary service during an outage; resetting a customer-owned
reclosure device; providing phase rofation of customer equipment at
customer request; conducting an evaluation at customer request to ensure
that customer equipment meets standards; upgrading the customer to
three-phase service; providing whole-house surge protection, and
providing energy consumption analysis services, tools and repcm‘s.4

Many of these services are related to the provision of products and services other than
retail electric service, but it also appears that Duke proposed to modify its tariff

language to include certain services that can only be defined as competitive retalil

* Application, Exhibit C, at P.U.C.O. Electric No. 19, Sheet No. 23 (Containing proposed tariff language)
(emphasis added).
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- electric services. For example, Duke proposed fariff language would authorize it to

make a generator available” fo a customer.

While Duke proposed to include competitive retail electric services in its tariff,
Duke did not request authority to amend its corporate separation plan to allow it to
provide competitive retail electric service after it {ransfers its generating assets. Thus, it
appears that Duke requested authorization to provide tariffed competitive retail electric
services that its corporate separation plan is destined to prohibit subsequent to the

transfer of its generation assets.

Additionally, Duke failed to indicate whether it would invoice and collect the costs
of its services through the utility bill or whether it would advertise through bill inserts or
on its website. Also, Duke failed o disclose whether it would provide comparable and

non-discriminatory adcess for CRES providers to do the same.

On June 11, 2014, the Commission issued a Finding and Order modifying and
approving Duke’s Application, determining that Duke’s proposal to provide products and
services other than retail electric service is reasonable. The Commission, however,
authorized Duke to offer these services without: (1) granting Duke a waiver of R.C.
4928.17(A)(1); (2) without identifying that good cause exists to authorize Duke to oifer
products or services other than retail electric service; or (3) without setting a time period
by which Duke must be in compliance with R.C. 4928.17(A)(1)—the Commission merely

found Duke’s proposal to be “reasonable.”

Additionally, the Commission determined that it is “of paramount importance” that

Duke provide services other than retail electric service at no less than Duke's fully

% Order at 6 (June 11, 2014).
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allocated costs. But, Duke did not disclose and the Commission did not examine the
manner in which Duke wiil calculate and allocate its fully embedded costs fo its
business engaged products and services other than retail electric service. And the
Commission did not provide a forum for addressing concerns regarding Duke’s cost

allocation methodology.
As discussed below, the Commission’s Order is unlawful and unreasonable.
. ARGUMENT

1. The Order is unlawful and unreasonable because it violated R.C.
4928.17(A)(1).

a. The Order authorized Duke to provide non-competitive

. services, competitive retail electric services, and products

and services other than retail electric service in without
granting Duke a waiver to do so.

An electric utility must operate pursuant to a corporate separation plan, which
must promote the policy contained in R.C. 4928.02. State policy favors competition.®
R.C. 4928.17(A)(1) requires Duke to provide “competitive retail electric service or the

nonelectric product or service through a fully separated affiliate of the utility (emphasis

added).”” As discussed below, the Commission’s Order violated R.C. 4928.17(A)(1).

Although under 4928.17(C) the Commission may authorize a temporary waiver
from the requirement to provide any non-electric services through a fully separated
affiliate, Duke failed fo request a waiver.® Despite Duke's threshold failure to even

request a waiver and the pro-competitive nature of Ohio law, the Commission approved

§ R.C. 4928.02(H). ,
A utility may obtain a temporary waiver from this requirement under R.C. 4928.17(C).

® Duke has never received a waiver to provide products and services other than retail electric services,
and Duke’s ternporary waiver with respect to competitive retail eleciric services was terminated with the
approval of Duke's last electric security plan.
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Duke’s request to amend its corporate separation plan to allow it to provide products -

and services other than retail electric service. Because the Commission authorized
Duke to offer products and services other than retail electric service without providing
Duke a waiver of R.C. 4928 17(A)(1), the Commission’s order is unlawful and

unreasonable.

Moreover, Duke is on course to cease offering competitive retail electric service
by December 31, 2014 (or sooner depending on the timing of the transfer of Duke’s
generating assets). Despite this near-term milestone, the Order approved tariff
modifications that appear to allow Duke to provide additional competitive retail electric
services. The Order in this respect is contrary to the Commission’s previous Opinion
and Order and Duke's stipulation commitment to cease offering competitive retail

electric services atter it transfers it generating assets.

b. Good cause does not exist for granting Duke a waiver of
4928 17(A)(1). A waiver is only available to allow a utility to
continue offering existing services for an interim period; it
cannot be used to allow a utility to commence offering new
services such as products and services other than retail electric
service

The Commission’s Order is unlawful because good cause does not exist for
granting Duke a waiver of R.C. 4928.17(A)(1). Authorizing Duke to offer products and
services other than retail electric service—products and servicés that are available from
other suppliers—contravenes Ohio's pro-competitive policy and reﬁresents a step back
from the full legal corporate separation authorized by the Commission in Duke’s last
ESP. As discussed above, Ohio law is pro-competitive. As an exception to this policy,

Duke has been granted a limited monopoly for the purpose of providing distribution
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service to customers.? Unlike the delivery of electricity, however, there are market
participants that are already Willing and able to offer the “special customer services” that
the Order authorized Duke to offer to customers. Thus, there is no policy reason to

authorize Duke to provide these services to customers.

Moreover, R.C. 4928.17 was enacted as part of Amended Substitute Senate Bill

3, which unbundled and deregulated electric service in Ohio. As part of that process,

R.C. 4928.17 required utilities to divest their generation assets and to offer competitive
services and products and services other than retail electric services through separate
affiliates. While R.C. 4928.17(C) allowed for a femporary waiver of the requirement to
offer these services through separate affiliates, it is arbitrary and unreasonable to allow
a utility misuse the temporary waiver option to commence offering new products and

services other than retail electrie service.

Accordingly, on rehearing, there is no basis upon which the Commission may

cure its failure to grant Duke a waiver of R.C. 4928.17(A)(1).

c. Even if the Order had granted a waiver of R.C. 4928 17(A)(1},
4928.17(C) only allows a waiver to be issued temporarily,
but the Order did not set forth a time period by which Duke
must comply with 4928.17(A){1)

As noted above, 4928.17(A)(1) requires Duke to offer any non-electric product or
service through a fully separated affiliate. Further 4928 17(C) provides that if Duke
wanted to offer products and services other than retail electric service through anything
other than a fully'separated’ aifiliate, Duke would need to get a waiver from the

Commission. However, 4928.17(C) provides that the waiver must apply only for an

9R.C. 4933.83.
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“interim period prescribed in the order.” The Commission’s Order in this proceeding did

not specifically define the scope of the “interim period” that Duke need not comply with

the requirements of 4928.17(A)(1). Rather, Commission’s Qrder appears to indefinitely.

allow Duke fo violate R.C. 4928.17(A)(1). Accordingly, even if a waiver were granted,
the Commission’s Order would violate 4928.17(C) because there is no set period in the

Order by which Duke must be in comply with R.C. 4928.17(A)(1).

d. The Order is unlawful and unreasonable because it violated
R.C. 4903.09 by failing to state findings of fact and reasons
prompting the Commission’s decisions. in re Application of
Columbus Southern Power Company, 128 Ohio St. 3d
512,519, 526-27 (2011). The Order failed to address IGS’s
arguments that Duke did not request a waiver of R.C.
4928.17(A)(1) and that Duke did not demonstrate good
cause for a waiver of that requirement

R.C. 4903.09 requires the Commission to address competing arguments and
provide a record upon which the Supreme Court of Ohio may evaluate the
Commission’s decisions. IGS filed objections noting that Duke had failed to request a
waiver of R.C. 4928.17(A)(1) and noting that Duke cannot demonstrate good cause for
a waiver. The Commission’s Order failed to address IGS's argumenté; thus, the Order

is unlawful and unreasonable.™®

2. The Order is unlawful and unreasonable because it violated R.C.
4928.17(A)(2) and (3) by failing to require Duke fo submit pro
forma calculations of its fully embedded cost of supplying
competitive retail electric service or supplying a product or
service other than retail electric service, the Order failed to
ensure that Duke will not extend an undue preference or
advantage to division of its business engaged in the business of
supplying competitive retail electric service or supplying a
product or service other than retail electric service. The
Commission’s failure to review Duke’s allocation methodology
allows Duke to provide an anticompetitive subsidy to its

9 1n re Application of Columbus Southern Power Company, 128 Ohio St. 3d 512,519, 526-27 (2011).
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38



unregulated business in violation of R.C. 4928.02(H); the Order
implicitly allows Duke to collect the cost of providing products
and services other than retail electric’ services through
distribution rates.

From a high level, R.C. 4928.17(A)(2) and (3) require a corporate separation plan
to prevent a utility from having an unfair competitive advantage or extending a
preference or advantage to any portion of its business providing competitive retail
electric service or a product or service other than retail electric service."! To that end,
R.C. 4928.17(A)(3) specifically prohibits a utility from extending an undue preference to
a portion of its business providing competitive retail electric service or product or service
other than retail electric service by providing overhead services to such business at less

than fully embedded cost:

The pian is sufficient to ensure that the utility will not extend any undue
preference or advantage to any affiliate, division, or part of its own
business engaged in the business of supplying the competitive retail
electric service or nonelectric product or service, including, but not limited
fo, utility resources such as trucks, tools, office equipment, office space,
supplies, customer and marketing information, advertising, billing and
mailing systems, personnel, and fraining, without compensation based
upon fully loaded embedded costs charged to the affiliate; and fo ensure
that any such affiliate, division, or part wilf not receive undue preference or
advantage from any affiliate, division, or part of the business engaged in
business of supplying the noncompetitive retail electric service. No such
utility, affiliate, division, or part shall extend such undue preference.
Notwithstanding any other division of this section, a utility's obhgatlon
under division (A)(3) of this section shall be effective January 1, 2000.7

As discussed below, the Commission’s Order is unlawful and unreasonable because

Duke’s corporate separation plan does not ensure that Duke will not provide a

competitive advantage or undue preference to the parts of its business that are

Y R.C. 4928.17(A){2) requires that “[ilhe plan satisfi es the public interest in preventmg unfair competitive
advantage and preventing the abuse of market power.” 4

2R C. 4928 17(A)(3) (emphasis added).
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engaged in the business of providing competitive retail electric service and products and

services other than retail electlric service.

While the Commission recognized that it is “of paramount importance™ that Duke
provide Ser\)ices other than retail electric service at no less than Duke's fully allocated
costs, Duke did not disclose and the Commission did not examine Duke’s calculation of
its fully embedded costs and the. Commission did not provide a forum for addressing
concerns regarding Duke’s cost allocation. For example, Duke's application did not
identify whether fully embedded costs includes employee salaries, office space, health
insurance and other insurance cbsts, workers compensation costs, human resources
costs, call center employee costs addressing calis related to the other products and
services, office furniture costs, computer costs, advertising costs, bill insert costs. Duke
failed to disclose whether it will offer or adveriise its new services using existing
employees that may provide non-competitive services, and, if so, how it will allocate the

costs of such employees and their overhead between Duke’s various businesses.

Moreover, Duke failed to indicate whether it will invoice and collect the cost of its
services through the utility bill or whether it will provide CRES providers comparable and

non-discriminatory access to CRES providers for the same services.

Rather than review Duke’s proposed allocation methodology or marketing
practices to ensure that Duke will not provide its own business with a competitive
advantage or undue preference, the Order states that “it is our expectation that through
its implementation of this corporate separation plan, Duke will adhere to all applicable

rules and regulations. Any concermns raised once Duke has implemented its plan will be
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reviewed and considered by the Commission on a case-by-case basis”™ The

Commission has assumed that Duke will comply with the law and shifted the burden

onto CRES suppliers to demonstrate otherwise even though they lack access to Duke’s

allocation methodology or an appropriate forum to raise their concerns. = The

Commission’s Order in this respect is unlawful and unreasonable inasmuch as the

corporate separation plan approved by the Order does not sufficiently ensure that Duke
will not provide its own business with an undue preference or competitive advantage.

The Commission’s failure to review Duke’s allocation methodology may implicitly

allow Duke to use its distribution resources to subsidize the part of its business that

offers products and services other than retail electric service. By allocating less than the

fully embedded cost of providing these services—collecting the indirect cost of providing

these services through distribution rates—Duke may gain an unfair competitive

advantage in the market of providing products and services other than retail electric

service.

3. The Order is unlawful and unreasonable because by permitting

Duke to offer products and services other than retail electric

service through its monopoly distribution company, and not

affording the same access to the monopoly resources to other

competitors in the market, it is a violation of anti-trust statutes

including 15 U.S. Code Chapter 1 et. al and Chapter 1331 Ohio

Revised Code, et al.The State Action Exemption does not allow

the Commission authorize Duke to restrain trade, because the

service Duke will be providing are not authorized by state
statute. ’

In its application, Duke, an electric distribution monopoly, is asking for permission
to provide products and services other than retail electric service utilizing distribution

monopoly resources. In the application Duke claims it will allocate the costs of those

B Finding and Order at 6-7.
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services in the charges to customers receiving those services. Unfortunately, Duke has
proVided litle fo no evidence as to how it will conduct its costs allocation, and a hearing
was not held, so parties to this proceeding were unable to conduct discovery regarding

Duke’s costs allocation methadology.

Regardless of how Duke intends to allocate costs, Duke will be utilizing
distribution aséets to offer products 'and services other than retail electric service to
customers. In other words, but-for Duke’s distribution assets, paid for by all customers,
Duke would not be able to provide the services it is now proposing. Further, because
Duke will be able to leverage its distribution resources, it will see significant cost
advantages that competitors in the market do not have. Therefore, even if Duke
allocates its variable costs to the services it seeks to offer, Duke’s products and
services will likely avoid fixed costs (e.g. office space), and indirect costs (e.g. HR.
accounting, payroll, etc.). This problem is exacerbated because the cost allocation will
be almost entirely at Duke’s discretion and Duke will have every incentive o not allocate
costs to its new business venture, because Duke is able to recover what it deems as

“non-competitive costs” through distribution rates.

Entities competing against Duke will not have the same advantage as Duke
because competitors do not have the ability to leverage Duke’s distribution assets to

provide services.

Antitrust law (156 U.S. Code Chapter 1 § 1-38, et sec.) prohibits trusts and the use
of monopolies to restrain trade in a market for goods and services. Antitrust law also

prohibits price discrimination by creating an artificial cost advantage in the market and a

18

42



conspiracy to restrain trade in the market. Id. Finally, anﬁtrust law prohibits restraining

trade by entering into agreements not to use the goods of a competitor. /d.

Likewise, as a matter of law and public policy in unregulated markets, Ohio law
has long promoted competitive outcomes as reflected in Ohio's Valentine Act (R.C.
1331, et sec.). R.C. 1331.01 defines a trust as "a combination of capital, skills or acis
by two or more persons" for any of six .enumerated anticompetitive purposes. The
circumstances surrounding the passage of the Valentine Act in 1898 make it cléar that
this broad language was intended to encompass a much wider array of anticompetitive
combinations [everything from a powerful single firm wielding its power to control
production or prices (i.e., a combination of the "capital" of shareholders), to collusive
agreements among multiple firms in the market (i.e., a combination of "acts" by

conspiring firms)].

Historically, distribution monopolies have relied on the state action exemption fo
exempt the utility from antitrust violations. The state action exemption provides that if
the state legislature in its sovereign capacity authorized an action that would otherwise
be an antitrust violation, than that action is exempt from antitrust laws."™ However, the
Supreme Court has stated in the antitrust context that state action immunity is
disfavored absent a clearly articulated state policy that allows for anti-competitive

conduct at issue. ™

" parkerv. Brown, 317 U.S. 341, 352 (1943).

'S FTC Ticor Title Ins. Co., 504 U.S. 621, 623,112 S.Ct. 2169, 119 L.Ed.2d 410 (1992) (“The Supreme
Court has stated in the anfitrust context that ‘state action immunity is disfavored . . . .”). But "[a]n
otherwise monopolistic restraint of trade will not give rise to a Sherman Act violation where it stems from a
clearly articulated and affirmatively expressed state policy. . . . California Retail Liquor Dealers Assoc. v.
Midcal Aluminum, Inc., 445 U.S. 97, 105, 100 S.Ct. 937, 63 L.Ed.2d 233 (1980). "The relevant question
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The Ohio General Assembly has authorized electric utilities to have a regulated
monopoly over distribution service. ' But, in no instance has the Ohio General
Assembly authorized a distribution utility to directly provide products or services other
than retail electric service.'” Thus, there is no clearly articulated state policy or law that
would authorize the Commission to allow Duke to engage in the anticompetitive
activities authorized in the Order. In fact, Ohio law specifically requires that if the utility
Is to provide competitive products and services other than refail electric service, it must
do so “through a fully separated affiliate of the utility.”'

By authorizing Duke to provide producis and services other than retail electric
service through its distribution utility, the Order unlawfully and unreasonably allows
Duke to violate the antitrust doc{rine. And the state action doctrine does not exempt
Duke from engaging in activity that otherwise would be unlawful under antitrust statute.
Accordingly, the Commission should grant rehearing and instruct Duke that it is
prohibited from offering products and services other than retail electric service.

IV. CONCLUSION

For the reasons stated herein, IGS recommends that the Commission grant this

application for rehearing and correct the errors identified herein.

is whether the regulatory structure which has been adopted by the state has specifically authorized the
conduct alleged {o violate the Sherman Act." Cost Management Servs.,Inc. v. Washington Natural Gas
Co., 99 F.3d 937, 942 (9™ Cir.1996). If the alleged anticompetitive conduct is unlawful under state law,
"the alleged conduct would not be protected by the state action immunity doctrine.” /d.

% R.C. 4933.83.

" Rather, the General Assembly required utilities to cease offering these services after the enactment of
Amended Substitule Senate Bill 3; only allowing utiliies to continue to offer these services for a
temporary period for good cause.

¥ R.C. 4928 17(A)(1).

20

44



21

Respectfully submitted,

/s/ Joseph Oliker

Joseph Oliker (0086088)
Counsel of Record

Email: joliker@igsenergy.com
Matthew White (0082859)
Email: mswhite@igsenergy.com
IGS Energy

6100 Emerald Parkway
Dublin, Ohio 43016
Telephone: (614) 659-5000
Facsimile:  (614) 659-5073

Attorneys for IGS Energy

45



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Application for
Rehearing and Memorandum in Support of IGS Energy was served this 11th day of July
2014 via electronic mail upon the following:

[s/ Joseph QOliker
Joseph Oliker

Amy.Spiller@duke-energy.com
Jeanne kingerv@duke-energy.com
William.wright@puc.state.ohio.us
Christine. pirik@puc.state.ohio.us
Joseph.clark@directenergy.com
Marissa.Bach@directenergy.com
thomas.mecnamee@puc.state.oh.us

22

46



This foregoing document was electronically filed with the Public Utilities
Commission of Ohio Docketing lnfermaﬁ-on Sysfem on
7/11/2014 5:18:02 PM

in

Case No(s). 14-0689-EL-UNC, 14-0690-EL-ATA

Summary: Application for Rehearing and Memorandum in Support electronically filed by Mr.
Joseph E. Oliker on behalf of IGS Energy

47



Lawriter - ORC - 4903.09 Written opinions filed by commission in all contested cases. Page 1 of 1

4903.09 Written opinions filed by commission in all contested
cases.

In all contested cases heard by the public utilities commission, a complete record of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

Effective Date: 10-26-1953

http://codes.ohio.gov/orc/4903.09 ' 12/5/2014
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Lawriter - ORC - 4903.11 Proceeding deemed commenced. Page 1 of 1

4903.11 Proceeding deemed commenced.

No proceeding to reverse, vacate, or modify a final order of the public utilities commission is
commenced unless the notice of appeal is filed within sixty days after the date of denial of the
application for rehearing by operation of law or of the entry upon the journal of the commission of the
order denying an application for rehearing or, if a rehearing is had, of the order made after such
rehearing. An order denying an application for rehearing or an order made after a rehearing shall be
served forthwith by regular mail upon all parties who have entered an appearance in the proceeding.

Effective Date: 09-29-1997

49
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Lawriter - ORC - 4903.13 Reversal of final order - notice of appeal. Page 1 of |

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court is of the opinion that such
order was unlawful or unreasonable. The proceeding to obtain such reversal, vacation, or modification
shall be by notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors complained of.
The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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Lawriter - ORC - 4928.01 Competitive retail electric service definitions. Page 1 017

4928.01 Competitive retail electric service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic
scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent” means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) “Certified territory" means the certified territory established for an electric supplier under sections
4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service” means a component of retail electric service that is competitive
as provided under division (B) of this section.

(5) "Electric cooperative” means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-
profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution
service,

(7) "Electric light company" has the same meaning as in section 4905,03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility
it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company” means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. "Electric services company” includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric cooperative, municipal electric
utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility"” means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this
state. "Electric utility” excludes a municipal electric utility or a billing and collection agent.

http://codes.ohio.gov/orc/4928.01 12/5/2014
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Lawriter - ORC - 4928.01 Competitive retail electric service definitions. Page 2 of 7

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a
competitive retail electric service under authority conferred under section 4928.20 of the Revised
Code. '

(14) A person acts "knowingly," regardiess of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provnded through electric
utility rates” means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to an order of the public utilities commission issued under Chapter 4905. or 4909. of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency
of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the
targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utility as
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive
transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a sustained price for a product or
service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is
“for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to
generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is
noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances upon notification by an electric
utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the
percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person” has the same meaning as in section 1.59 of the Revised Code.
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(25) "Advanced energy project” means any technologies, products, activities, or management practices
or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, Institutional, governmental, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project” also includes any project described in division (A), (B), or (C) of section
4928.621 of the Revised Code,

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred
on the requlatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility’'s most recent rate or
accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation contro! equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by
the commission. :

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components": generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,
and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001,
(29) "Customer-generator" means a user of a het metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the
electricity supplied by an electric service provider and the electricity generated by a customer-
generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel cell;

(b) Is located on a customer-generator's premises;
(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.
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(32) "Self-generator” means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner
or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of
this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource” means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such
efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration technology;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which
there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing
facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange

membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency's waste reduction model (WARM);

(g) Demand-side management and any energy efficiency improvement;

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, including a simple
or combined-cycle natural gas generating facility or a generating facility that uses biomass, coal,
modular nuclear, or any other fuel as its input;

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity results from
the deployment of advanced technology. '

nAdvanced energy resource” does not include a waste energy recovery system that is, or has been,
included in an energy efficiency program of an electric distribution utility pursuant to requirements
under section 4928.66 of the Revised Code.

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised Code.
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(36) "Cogeneration technology” means technology that produces electricity and useful thermal output
simultaneously.

(37)

(a) "Renewable energy resource" means any of the following:
(i) Solar photovoltaic or solar thermal energy; |

(i) Wind energy,

(iii) Power produced by a hydroelectric facility;

(iv) Power produced by a run-of-the-river hydroelectric facility placed in service on or after January 1,
1980, that is located within this state, relies upon the Ohio river, and operates, or is rated to operate,
at an aggregate capacity of forty or more megawatts;

(v) Geothermal energy;

(vi) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, through
fractionation, biological decomposition, or other process that does not principally involve combustion;

(vii) Biomass energy;

(viil) Energy produced by cogeneration technology that is placed into service on or before December
31, 2015, and for which more than ninety per cent of the total annual energy input is from combustion
of a waste or byproduct gas from an air contaminant source in this state, which source has been in
operation since on or before January 1, 1985, provided that the cogeneration technology is a part of a
facility located in a county having a population of more than three hundred sixty-five thousand but less
than three hundred seventy thousand according to the most recent federal decennial census;

(ix) Biologically derived methane gas;

(x) Heat captured from a generator of electricity, boiler, or heat exchanger fueled by biologically
derived methane gas;

(xi) Energy derived from nontreated by-products of the pulping process or wood manufacturing
process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.

“Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial
waters of Lake Erie; methane gas emitted from an abandoned coal mine; waste energy recovery
system placed into service or retrofitted on or after the effective date of the amendment of this section
by S.B. 315 of the 129th general assembly, September 10, 2012, except that a waste energy recovery

" system described in division (A)(38)(b) of this section may be included only if it was placed into
service between January 1, 2002, and December 31, 2004; storage facility that will promote the better
utilization of a renewable energy resource; or distributed generation system used by a customer to
generate electricity from any such energy.
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"Renewable energy resource" does not include a waste energy recovery system that is, or was, on or
after January 1, 2012, included in an energy efficiency program of an electric distribution utility
pursuant to requirements under section 4928 .66 of the Revised Code.

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelectric generating
facility that is located at a dam on a river, or on any water discharged to a river, that is within or
bordering this state or within or bordering an adjoining state and meets all of the following standards:

(i) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,
including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(i) The facility demonstrates that it complies with the water quality standards of this state, which
compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the "Clean. Water Act of 1977," 114
Stat. 870, 33 U.S.C. 1313.

(iii) The facility complies with mandatory prescriptions regarding fish passage as required by the
federal energy regulatory commission license issued for the project, regarding fish protection for
riverine, anadromous, and catadromous fish.

(iv) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16
U.S.C. 1531 to 1544, as amended. '

(vi) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to
the extent it has jurisdiction over the facility.

(vii) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not
regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access
to water to the public without fee or charge.

(viii) The facility is not recommended for removal by any federal agency or agency of any state, to the
extent the particular agency has jurisdiction over the facility.

(38) "Waste energy recovery system" means either of the following:
(a) A facility that generates electricity through the conversion of energy from either of the following:

(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional sites, except
for exhaust heat from a facility whose primary purpose is the generation of electricity;

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline,. provided that
the conversion of energy to electricity is achieved without using additional fossil fuels.
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(b) A facility at a state institution of higher education as defined in section 3345.011 of the Revised
Code that recovers waste heat from electricity-producing engines or combustion turbines and that
simultaneously uses the recovered heat to produce steam, provided that the facility was placed into
service between January 1, 2002, and December 31, 2004.

(39) "Smart grid" means capital improvements to an electric distribution utility's distribution
infrastructure that improve reliability, efficiency, resiliency, or reduce energy demand or use, including,
but not limited to, advanced metering and automation of system functions.

(40) "Combined heat and power system" means the coproduction of electricity and useful thermal
energy from the same fuel source designed to achieve thermal-efficiency levels of at least sixty per
cent, with at least twenty per cent of the system's total useful energy in the form of thermal energy.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision
of the Revised Code or pursuant to an order of the public utilities commission authorized under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a
noncompetitive retail electric service.

Amended by 130th General Assembly File No. TBD, SB 310, 81, eff. 9/12/2014,
Amended by 129th General AssemblyFile No.125, SB 315, §101.01, eff. 9/10/2012.
Amended by 128th General AssemblyFile No.47, SB 181, g1, eff. 9/13/2010.
Amended by 128th General AssemblyFile No.48, SB 232, §1, eff. 6/17/2010.
Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.02 State policy.

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers
with the supplier, price, terms, conditions, and quality options they elect to meet their respective
needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over
the selection of those supplies and suppliers and by encouraging the development of distributed and
small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric
service including, but not limited to, demand-side management, time-differentiated pricing, waste
energy recovery systems, smart grid programs, and implementation of advanced metering
infrastructure;

(E) Encourage cost-effective and efficient access to information regarding the operation of the
transmission and distribution systems of electric utilities in order to promote both effective customer
choice of retail electric service and the development of performance standards and targets for service
quality for all consumers, including annual achievement reports written in plain language;

(F) Ensure that an electric utility’s transmission and distribution systems are available to a customer-
generator or owner of distributed generation, so that the customer-generator or owner can market and
deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development .
and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticornpetitive
subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or
to a product or service other than retail electric service, and vice versa, including by prohibiting the
recovery of any generation-related costs through distribution or transmission rates;

(1) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencies, and market power;

(3) Provide coherent, transparent means of giving appropriate incentives to technologies that can
adapt successfully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular
review and updating of administrative rules governing critical issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of
any new advarnced energy or renewable energy resource;
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(M) Encourage the education of small business owners in this state regarding the use of, and
encourage the use of, energy efficiency programs and alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of electric
distribution infrastructure, including, but not limited to,’ line extensions, for the 'purpose of
development in this state.

Amended by 129th General AssemblyFile No.125, SB 315, §101.01, eff. 9/10/2012;

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.03 Identification of cdmpetitive services and
noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric generation,
aggregation, power marketing, and power brokerage services supplied to consumers within the
certified territory of an electric utility are competitive retail electric services that the consumers may
obtain subject to this chapter from any supplier or suppliers. In accordance with a filing under division
(F) of section 4933.81 of the Revised Code, retail electric generation, aggregation, power marketing,
or power brokerage services supplied to consumers within the certified territory of an electric
cooperative that has made the filing are competitive retail electric services that the consumers may
obtain subject to this chapter from any supplier or suppliers. Beginning on the starting date of
competitive retail electric service and notwithstanding any other provision of law, each consumer in
this state and the suppliers to a consumer shall have comparable and nondiscriminatory access to
noncompetitive retail electric services of an electric utility in this state within its certified territory for
the purpose of satisfying the consumer's electricity requirements in keeping with the policy specified in
section 4928.02 of the Revised Code.

Effective Date: 10-05-1999
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4928.05 Extent of exemptions.
(A)

(1) On and after the starting date of competitive retail electric service, a competitive retail electric
service supplied by an electric utility or electric services company shall not be subject to supervision
and regulation by a municipal corporation under Chapter 743. of the Revised Code or by the public
utilities commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,
except sections 4905.10 and 4905.31 , division (B) of section 4905.33 , and sections 4905.35 and
4933.81 to 4933.90 ; except sections 4905.06 , 4935.03 , 4963.40 , and 4963.41 of the Revised Code
only to the extent related to service reliability and public safety; and except as otherwise provided in
‘this chapter. The commission's authority to enforce those excepted provisions with respect to a
competitive retail electric service shall be such authority as is provided for their enforcement under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this chapter. Nothing in
this division shall be construed to limit the commission's authority under sections 4928.141 to
4928.144 of the Revised Code. On and after the starting date of competitive retall electric service, a
competitive retail electric service supplied by an electric cooperative shall not be subject to supervision
and regulation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the
Revised Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of
the Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive retail electric
service supplied by an electric utility shall be subject to supervision and regulation by the commission
under Chapters 4901. to 4909., 4933., 4935., and 4963, of the Revised Code and this chapter, to the
extent that authority is not preempted by federal law. The commission's authority to enforce those
provisions with respect to a noncompetitive retail electric service shall be the authority provided under
those chapters and this chapter, to the extent the authority is not preempted by federal law.
Notwithstanding Chapters 4905. and 4909. of the Revised Code, commission authority under this
chapter shall include the authority to provide for the recovery, through a reconcilable rider on an
electric distribution utility's distribution rates, of all transmission and transmission-related costs,
including ancillary and congestion costs, imposed on or charged to the utility by the federal energy
regulatory commission or a regional transmission organization, independent transmission operator, or
similar organization approved by the federal energy regulatory commission. The commission shall
exercise its jurisdiction with respect to the delivery of electricity by an electric utility in this state on or
after the starting date of competitive retail electric service so as to ensure that no aspect of the
delivery of electricity by the utility to consumers in this state that consists of a noncompetitive retail
electric service is unregulated. On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and regulation by the
commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except
sections 4933.81 to 4933.90 and 4935.03 of the Revised Code. The commission's authority to enforce
those excepted sections with respect to a noncompetitive retail electric service of an electric
cooperative shall be such authority as is provided for their enforcement under Chapters 4933. and
4935, of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX of the Revised
Code to regulate an electric light company in this state or an electric service supplied in this state prior
to the starting date of competitive retaii electric service.
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'Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4928.15 Schedules for provision of noncompetitive service.

(A) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code, no electric
utility shall supply noncompetitive retail electric distribution service in this state on or after the starting
date of competitive retail electric service except pursuant to a schedule for that service that is
consistent with the state policy specified in section 4928.02 of the Revised Code and filed with the
public utilities commission under section 4909.18 of the Revised Code. The schedule shall provide that
electric distribution service under the schedule is available to all consumers within the utility's certified
territory and to any supplier to those consumers on a nondiscriminatory and comparable basis.
Distribution service rates and charges under the schedule shall be established in accordance with
Chapters 4905. and 4909. of the Revised Code. The schedule shall include an obligation to build
distribution facilities when necessary to provide adequate distribution service, provided that a
customer requesting that service may be required to pay all or part of the reasonable incremental cost
of the new facilities, in accordance with rules, policy, precedents, or orders of the commission.

(B) Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised Code and except as
preempted by federal law, no electric utility shall supply the transmission service or ancillary service
component of noncompetitive retail electric service in this state on or after the starting date of
competitive retail electric service except pursuant to a schedule for that service component that is
consistent with the state policy specified in section 4928.02 of the Revised Code and filed with the
commission under section 4909.18 of the Revised Code. The schedule shall provide that transmission
or ancillary service under the schedule is available to all consumers and to any supplier to those
consumers on a nondiscriminatory and comparable basis. Service rates and charges under the
schedule shall be established in accordance with Chapters 4905. and 4909. of the Revised Code.

(C) A self-generator shall have access to backup electricity supply from its competitive electric
generation service provider at a rate to be determined by contract.

Effective Date: 10-05-1999
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4928.17 Corporate separation plans..

(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4928.31 to 4928.40 of the
Revised Code and beginning on the starting date of competitive retail electric service, no electric utility
shall engage in this state, either directly or through an affiliate, in the businesses of supplying a
noncompetitive retail electric service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates under a corporate
separation plan that is approved by the public utilities commission under this section, is consistent with
the policy specified in section 4928.02 of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the
nonelectric product or service through a fully separated affiliate of the utility, and the plan includes
separate accounting requirements, the code of conduct as ordered by the commission pursuant to a
rule it shall adopt under division (A) of section 4928.06 of the Revised Code, and such other measures
as are necessary to effectuate the policy specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the
abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage
to any affiliate, division, or part of its own business engaged in the business of supplying the
competitive retail electric service or nonelectric product or service, including, but not limited to, utility
resources such as trucks, tools, office equipment, office space, supplies, customer and marketing
information, advertising, billing and mailing systems, personnel, and training, without compensation
based upon fully loaded embedded costs charged to the affiliate; and to ensure that any such affiliate,
division, or part will not receive undue preference or advantage from any affiliate, division, or part of
the business engaged in business of supplying the noncompetitive retail electric service. No such
utility, affiliate, division, or part shall extend such undue preference. Notwithstanding any other
division of this section, a utility’'s obligation under division (A)(3) of this section shall be effective
January 1, 2000. '

(B) The commission may approve, modify and approve, or disapprove a corporate separation plan filed
with the commission under division (A) of this section. As part of the code of conduct required under
division (A)(1) of this section, the commission shall adopt rules pursuant to division (A) of section
4928.06 of the Revised Code regarding corporate separation and procedures for plan filing and
approval. The rules shall include limitations on affiliate practices solely for the purpose of maintaining a
separation of the affiliate's business from the business of the utility to prevent unfair competitive
advantage by virtue of that relationship. The rules also shall include an opportunity for any person
having a real and substantial interest in the corporate separation plan to file specific objections to the
plan and propose specific responses to issues raised in the objections, which objections and responses
the commission shall address in its final order. Prior to commission approval of the plan, the
commission shall afford a hearing upon those aspects of the plan that the commission determines
reasonably require a hearing. The commission may reject and require refiling of a substantially
inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and approving a corporate separation
plan under this section, to be effective on the date specified in the order, only upon findings that the
- plan reasonably complies with the requirements of division (A) of this section and will provide for
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ongoing compliance with the policy specified in section 4928.02 of the Revised Code. However, for
good cause shown, the commission may issue an order approving or modifying and approving a
corporate separation plan under this section that does not comply with division (A)(1) of this section
but complies with such functional separation requirements as the commission authorizes to apply for
an interim period prescribed in the order, upon a finding that such alternative plan will provide for
ongoing compliance with the policy specified in section 4928.02 of the Revised Code.

(D) Any party may seek an amendment to a corporate separation plan approved under this section,
and the commission, pursuant to a request from any party or on its own initiative, may order as it
considers necessary the filing of an amended corporate separation plan to reflect changed
circumstances.

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or partly owns at
any time without obtaining prior commission approval.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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