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Relator

{91} This matter was submitted to the hearing panel as a Consentit

pursuant to BCGD Proc. Reg. 11.

{912} The Consent to Discipline agreement was filed with the Board on November 25,
2014, which was within sixty days of the appointment of a hearing panel on September 29, 2014.

{93} By an Entry dated November 26, 2014, the panel chair extended to December 3,
2014 the deadline established by BCGD Proc. Reg. 11 to permit the parties to supplement their
Consent to Discipline agreement for the purpose of clarifying the issue of restitution.

{914} The parties filed their “Supplement to Consent to Discipline” (“Supplement”)
with the Board on December 2, 2014,

{5} The hearing panel finds that the parties’ agreement, as supplemented, conforms to

BCGD Proc. Reg. 11.

{16} The hearing panel also makes the following findings with respect to the issue of



restitution.

{917} In their agreement, the parties stipulated that Respondent recently paid the
grievant $800.

{8 8% Also in their agreement, the parties mentioned this payment as a mitigating factor,
noting Respondent’s “timely good faith effort to make restitution or to rectify {the} consequences
of [his] misconduct ....” Consent to Discipline, § 18.

{99} In their Supplement, however, the parties stipulated that “Respondent did not
retain any funds belonging to the Grievant that could be classified as unearned fees” or “as
unused expense money.” Supplement, ¥ 1-2.

{§ 10} The parties further stipulated in their Supplement that the $800 payment actually
was made by Respondent to the grievant’s “new attorney” and that this payment was “intended
as compensation to defray the fees or expenses the Grievant has incurred or will incur for her
new attorney’s corrective actions.” Id at § 3.

{§ 11} Relator’s Memorandum indicates that this $800 “may” represent “the total
amount that Grievant owes her new attorney for resolving the retirement benefits issue.”
Relator’s Memorandum, p. 2.

{9 12} Because the $800 was not paid to the grievant but to her new attorney and
Respondent had not retained any funds belonging to the grievant that could be classified as either
unearned fees or unused expense money, the $800 payment was not an effort to “make
restitution” in the tfue sense of the word (as the parties suggest in their agreement), but rather
was an effort to rectify the consequences of his misconduct, which nonetheless qualifies it as an

appropriate mitigating factor.

{9 13} In light of the misconduct that Respondent admits, the mitigating factors set forth



in the agreement as clarified above, and the case law cited by the parties, the panel members
concur with the parties’ agreed sanction of a public reprimand and recommend that the Board
accept the agreement as supplemented, including the statement of facts and the agreed violation

of DR 6-101(A)}3) [neglect of a legal matter].

BOARD RECOMMENDATION

Pursuant to Gov. Bar R, V, Section 6, the Board of Commissioners on Grievances and
Discipline of the Supreme Court of Ohio considered this matter on December 12, 2014. The
Board voted to accept and adopt the agreement entered into by Relator and Respondent that sets
forth the misconduct and a sanction of a public reprimand. The Board recommends acceptance
of the agreement and imposition of the agreed sanction of a public reprimand. The Board further
recommends that the costs of these proceedings be taxed to Respondent in any disciplinary order

entered, so that execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio, I
hereby certify the foregoing recommendation as that of the
Board.

S\

RICHARD (A. BOVE, Secretary




BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
OF THE SUPREME COURT OF OHIO

In re:
Complaint Against: Board No. 2014-060
Albert D. Shirer :

Respondent, : Supplement to Consent to

Discipline .

Medina County Bar Association : F”-ED
Certified Grievance Committee : DEC 02 201

Relator. : -

BOARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLINE

Purusant to the Entry Regarding Discipline by Consent Submission dated November 26,

2014, Relator and Respondent jointly state as follows:

1. Respondent did not retain any funds belonging to the Grievant that could be

classified as unearned fees.

2. Respondent did not retain any funds belonging to the Grievant that could be

classified as unused expense money.

3. The $800 payment made by Respondent to the new attorney of the Grievant is

intended as compensation to defray the fees or expenses the Grievant has incurred or will incur

for her new attorney’s corrective actions.

Relator and Respondent hope this has answered the questions of the Hearing Panel.



Respec submitted,
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Bruce Hall
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Walker & Jocke Co., LPA
231 South Broadway
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(Phone) 330-721-0000
(Fax) 330-722-6446

(e-mail) paw@walkerandjocke.com

Andrew M. Parker

Ohio Bar No. 0076760
Attomey for Relator
Jeandrevin & Parker, LLC

600 E. Smith Road, #3

Medina, Ohio 44256-2666
(Phone) 330-725-4114

(Fax) 330-764-3105

(e-mail) parkerlaw@gambit.net




BEFORE THE BOARD OF COMMISSIONERS

FILED

ON GRIEVANCES AND DISCIPLINE NOV 25 2014

In re:
Complaint Against:

Albert D. Shirer

1033 Sunhaven Drive

Medina, OH 44256

Attorney Reg. No. 0062670
Respondent,

Medina County Bar Association
Certified Grievance Committee
93 Public Square
Medina, OH 44256

Relator,

OF THE SUPREME COURT OF OHIO

Board No. 2014~060

CONSENT TO DISCIPLINE

(BCGD Proc. Reg. § 11)

Relator and Respondent consent to discipline pursuant to Section 11 of the Rules and
Regulations Governing Procedure on Complaints and Hearings Before the Board of

Commissioners or Grievances and Discipline

Relator filed a one-count complaint against Respondent Albert D. Shirer, with the Board

of Commissioners on Grievances and Discipline of the Supreme Court of Ohio ("Board") which

was certified by a probable cause panel on September 3, 2014 and timely answered by

Respondent. The hearing panel was appointed on September 29, 2014.

Relator and Respondent now enter into this Consent to Discipline Agreement

("Agreement") pursuant to BCGD Proc. Reg. § 11 and stipulate to the admission of the following

facts, exhibits, violation of the Code of Professional Responsibility, sanctions, mitigating and

aggravating factors.

BOARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLINE



Relator and Respondent recognize that the terms of this Agreement are conditioned upon

acceptance of this Agreement by the Board and ultimately the Supreme Court pursuant to BCGD

Proc. Reg. § 11 and Gov. Bar R. V(8)(D).

1. STIPULATED FACTS

10.

11

12.

Albert D. Shirer is an attorney at law duly admitted in the State of Ohio to the practice of
law on May 16, 1994, and is currently employed by the Medina County Clerk of Courts,
Medina County, Ohio. Due to holding that position, Respondent is not able to practice in
the Medina County Common Pleas Court.

In 1995, Respondent was retained by Grievant Marie Ann Johns, now kmown as Marie A.
Wise, to obtain the dissolution of her marriage.

The Journal Entry of Decree of Dissolution was entered on July 31, 1995 in Medina
County Common Pleas Court, Case No. 95 DR 0304, Mark R. Johns and Marie Ann
Johns. Ms. Wise was to receive "fifty percent (50%) of any retirement benefits received
from Rexroth Worldwide Hydraulics," and Ms. Wise's attormey was to prepare the
Qualified Domestic Relations Order (QDRO).

Respondent prepared the QDRO, and sent it to the opposing attorney for review.

By letter dated September 27, 1995 the opposing attorney sent the modified QDRO for
the Rexroth Worldwide Hydranlics retirement benefits to Respondent.

Respondent never filed the QDRO with the Medina County Common Pleas Court, nor
did he send the QDRO to the husband's employer that had the pension, Rexroth

Worldwide Hydraulics.

Recently, Grievant Marie Wise contacted Rexroth Worldwide Hydraulics concerning the
retirement benefits and determined that the QDRO had not been filed. Respondent failed

to complete the QDRO process.

Grievant contacted Respondent concerning the QDRO not having been filed. Respondent
advised Grievant that due to his current employment he could not file the QDRO.
Respondent gave Grievant the name of an attorney that she could contact.

Subsequently, Ms. Wise’s new attorney filed the QDRO with the Medina County
Domestic Relations Court.

The current attorney for Ms. Wise’s former husband is disputing that some of the
retirement benefits existed at the time of the divorce.

Rexroth Worldwide Hydraulics does not have records from the time of the divorce.

Respondent has paid $800 of Grievant’s legal expenses.



13.

14.

Grievant is currently receiving the court ordered retirement benefits.

During Respondent's representation of the Grievant, Respondent violated the Ohio Code
of Professional Responsibility DR 6-101 entitled “Failing to Act Competently™.
Specifically, Respondent violated DR 6-101(A)3): A lawyer shall not neglect a legal
matter entrusted to him.

IL. STIPULATED EXHIBITS

EXHIBIT 1: Decree of Dissolution
EXHIBIT 2: Return of QDRO
EXHIBIT 3: Docket of Dissolution
EXHIBIT 4: Disputed Pension Benefits

EXHIBIT 5: QDRO

IIL STIPULATED VIOLATION AND SANCTIONS

15.

16.

Respondent admits one violation of the Chio Code of Professional Responsibility DR 6-
101 entitled “Failing to Act Competently”. Specifically, Respondent violated DR 6-
101(A)(3): A lawyer shall not neglect a legal matter entrusted to him.

Relator and Respondent agree that the sanction should be a public reprimand.

IV. STIPULATED AGGRAVATING AND MITIGATING FACTORS

17.

18.

Relator and Respondent stipulate that there are no factors of aggravation as stated in
BCGD Proc. Reg. 10(B)(1).

Relator and Respondent stipulate the factors in mitigation of BCGD Proc. Reg. 10(B)(2)
are: (a) absence of a prior disciplinary record; (b) absence of a dishonest or selfish
motive; (¢} timely good faith effort to make restitution or to rectify consequences of
misconduct; (d) full and free disclosure to disciplinary Board and cooperative attitude
toward proceedings; and (e} good character and reputation,



(O rroe

Patricia A. Walker

Ohio Bar No. 0001779
Medina County Bar Counsel
Attorney for Relator

Walker & Jocke Co.,LPA
231 South Broadway
Medina, Qhio 44256
(Phone} 330-721-0000

(Fax) 330-722-6446

{e-mail) an?_walkerandfocke com

.
Bruce Hall '
Chio Bar No. 0007367
Attorney at Law
Counsel of Record for Relator
Bruce Hall Co., LPA
229 West Liberty St.
Medine, OH 44256
(330} 461-9705 - Phone
(330) 722-1968 — Fax

bhall160229@gmail,com

Respectfully submitted,

Consent by Q-MM‘W

Andrew M. Parker

Ohio Bar No. 0076760
Attorney for Relator
Jeandrevin & Parker, LLC
600 E. Smith Road, #3
Medina, Ohio 44256-2666
(Phone) 330-725-4114
(Fax) 330-764-3105

{e-mail) garkeriaw@ggbit.net

z// Z// A

LAibert D Shirer

Ohio Bar No. 0062670
Respondent

1033 Sunhaven Drive
Medina, OH 44256
alshirer@hotmail.com



State of Ohio
s§: AFFIDAVIT QF ALBERT D. SHIRER

County of Medina

Albert D. Shirer. being first duly sworn and cautioned, who is not under disability, hereby states
from his personal knowledge and belief as follows:

1.

FURTHER AFFIANT SAYETH NAUGHT

SWO}?N—"ES) and subscribed before me on / [

|t & IE

I am the Respondent in this case now before the Board of Commissioners on Grievances
and Discipline of the Supreme Court of Ohio ("Board") captioned In Re: Complaint
Against: Albert D. Shirer, Respondent, Medina County Bar Association, Certified
Grievance Committee, Relator, Board Number: 2014-060.

I was admitted to the practice of law by the Supreme Court of Ohio on May 16, 1994 and
am subject to the Ohio Rules of Professional Conduct, the Suprerne Court Rules for the
Government of the Bar of Qhio, and previously the Code of Professional Responsibility;

I admit to the misconduct listed in the stipulations presented to the Board through the
Consent to Discipline Agreement ("Agreement") executed between Relator and me
which is conditional upon acceptance of the Agreement. The Agreement sets forth all
grounds for discipline currently pending before the Board and each stipulation is truthful
and constitutes grounds for imposition of sanctions against me;

The aggravating and mitigation factors are included in the Consent to Discipline;

I agree with the sanction indicated in the Consent to Discipline Agreement
("Agreement");

These admissions and those in the Agreement are freely and voluntarily given, without
coercion or duress. I am fully aware of the implications of the admissions and agreement
on my ability to practice law in Ohio; and

T understand the Supreme Court of Ohio has the final anthority to determine the
appropriate sanction for my misconduct,

Ibert D. Shirer, Affiant

1“/-?;"“7[ , 2014

Notary Public

i ] s § L
My commission expires: /%Zfig’;tf’\ <5 (2\)1‘ Aod/u

ﬁ)ﬁ.«uw. )/{ C"‘!‘ E}’}Z‘ e
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Case No. 95 DR 0304
MARIE AWN JOHNS JUDGE RALPH BERRY

Petitioners.
DECREE OF DIBBOLQZION
This matter came on for hearing before the Referee on the

37 day of __’—;:Jfg, » 1995, more than thirty {30)
=z 7
days and lesg than ninety (90) days having elapsed after the

filing of the Petition. At that time the parties appezred
personally before the referee and, under ocath, testified that
they had veluntarily entered into the Agreement attached to
the Petition, that each Petitioner is satisfied with the terms
of the Separation Agreement and that each Petitioner desires
to have the marriage dissolved.

Upon a review of the testimony of Petitioners, as set
forth, and an examination of the Separation Agreement in
relation thereto, the Court hereby approves the Separation
Agreement submitted by the parties and the copy attached
herewith, marked Exhibit A, and makes it a part of this Decree
as though it were fully set forth herein.

The Court finds that the Petiticners, Mark R. Johns and
Marie Ann Johns, have each been a resident of the State of
Ohie and County of Medina for at least six (6) months
immediately preceding the date of the filing of the Petition

herein.

Exhibit 1




The Court finds that the Petitioners were married in
Lorain, Ohlo on November 20, 1971, and that one child was born
issue of said marriage, to wit: Kirk A. Johns, born KEsimng
R .

The Court further finds that both Petitioners waived
service of summons, being competent to do so.

The Court further finds thatr the parties hereto
acknowledge that Jeffrey 1I. Bramley, Attorney at Law,
Trepresents Mark R. Johng and that Albert D. Shirer, Attorney
at lLaw, represents Marie Ann Johns.

It is therefore, ORDERED, ADJUDGED and DECREED that the
marriage existing between the Petitioners be and the same
hereby is dissolved, that the parties are hereby‘relleved from
the obligations of their marriage except as hereinafter set
forth. Petitioners are ordered to fulfill each and every
obligation imposed by the Separation Agreement agreed to by

the Petitioners and made a part of this Decree.

g/@%#ﬁﬂbw
Judge Ralph Ber P

APPROVED:

dl//uf‘/&t%'—*‘b

K ayiy J{S AT

L

Attprney for Mark R. Johns
105 West Liberty Street
Med;na, ohio 44256

Albert D. Shirer
Attorney for Marie Ann Johns

805 East Washington St., suite 110
Medina, Ohio 44256

(216) 723-5297




SEPARATION AGREEMENT

This Agreement made ang entered into by and between MARIE
ANN JOENS, hereinafter referred to as "Wife," and MARgK R.

JOHNS, hereinafter referred to ag "Husbhandr,
WITNESSETH:

WHEREAS, MARTE ANN JOHENS and MARK R. JOHNS are husband ang
wife, having been married at Lorain, Ohio, on the 20th day of
chembér, 1971; and,

WHEREAS, there are nb minor children of saigd marriage;

WHEREAS, unfortunate differences have arisen between the
parties and they have separated and are intending to 1ive
Separate and apart from each other for life, said Husband and
Wife desire to, and by these pPresents, do forever ang
completely settle and determine:

A. The past, Present and future support of each

other;
B. The right to any and all property each may have

by virtue of their marriage; ang,
C. All other benefits and privileges conferred, and

all ebligations imposed on each by virtue of their marriage

relation, or otherwise accruing to either,
NOW, THEREFORE, in consideration of the foregoing premises

and the mutual promises ang undertakings hereinafter

specified, said Husband and Wife agree:

EXHIBIT A



1. E TION. That each shall hereafter cantinue to

live separate and apart from the other, and each shall go his
or her own Way without direction, control or molestation from
the other, the same as though unmarried, and each furtheyr

agrees not to annoy or interfere with the other in any manner

whatsoever,

2. REAL ESTATE. The parties Presently own jointly the

marital residence locateg at 3154 N. Park Lane, Medina, Ohio.
The parties agree that the present market value of gaig
marital residence is approximately $165,000.00., The
approximate amount due on the mortgage is the sum $101,000.00.

Wife has recently signed a purchase agreement for the
Purchase of a condominium ang expects to move into the same by

June 1, 1895, However, Wife may choose to remain in the

marital residence unti} December 31, 1995, or until the. same

is sold, whichever is earlier. While Wife remains at the

marital residence, she will pay for all utilities ang

maintenance. Husband wvill pay fifty percent (50%) of al1

necessary repairs. Husband will ray the next six (6) months'

taxes if the marita] residence is not solg when the taxes

become due., Husbandg will also pay Five Hundred Dollars

($500.00) pef month toward the house payment, beginning on the
next payment date after the dissolution or divorce decree

becemes final. Husbang will pay the premiums for the

homeowner's insurance until the marital residence is spld,




Upon sale of the house, the net profits will be split
equally. The net profits for the Purposes of this Agreement
shall be defineq ag the amount remaining after deduction of
all expenses of sale, including, but'not limjted to, escrow ,
fees, document breparation, recording fees, conveyance fees or
any other expenses of Husband and Wife asg seller,

Should Wife not remain in the marita) residence, then
Husband may live in the same, but will then be responsible for
all utilities, maintenance, hecessary repairs, taxes,

insurance and the mortgage payments.

The parties hereto also own a time-share condominium on
Paradise Islarnd, Bahamas. Wife hereby agrees to quit-claim to
Husband all her interest in saia time-share. Husbang shall
assume and pay all indebtedness on said time-share, ang shall
indemnify and hoig Wife harmless for the sane,

3. PERSONAL EFFECTS AND POSSESSIONS. Each of the parties
hereto will retain as his or her sole pProperty all personal
Possessions consisting or clothing, Jewelry, tools, ang
personal belongings and effects which.each of them now owns,
vhether purchased or received by way of gift, except as
Provided elsewhere herein. Husband relinquishes all ownership
rights to Wife of the family dog, Abbey.

4. HOUSEHOID FURNITURE, GOODS, _ETC. The parties he:'r.eto

have previously diviged a11 household goods and furniture,




5. INTANGIBLE PERSONAL, PROPERTY. The savings account No.

WS on deposit at 0ld Phoenix National Bank in the
approximate 'amount of $32,000.00 in the joint names or the
parties shall be divided as follows: Husbangd shall receive
$12,000.00, and the balance of approximataely $20,000.00 shall
be received by the Wife. Checking account No. EEREs on
deposit with 0ld Phoenix National Bank in the approximate

amount of $6,000.00 of which Husbang shall receive $2,000.00

and Wife shall receive the balance.

6. TAX RETURNS, The parties' 1994 federaj and state
returns have previously been filed separately and any refunds
will be retained by each party. The parties agree to
Cooperate in the filing of federal} state and local income tax

returns for 1995 income, either jeintly or as married filing

Separately, and to file in the manner which will result in the

greater overall tax savings,

7. SPQUSAT SUPPORT. Husband agrees to pay Wife the sum
of Three Hundred Dollars (§300.00) per month for thirty-six
(36) months as spousal support beginning on the date the
dissolution or diverce becomes final., wirfe hereby agrees to

waive any other Spousal support payments to which she may be

entitled.
8. RETIREMENT. &Rach party agrees -to relinguish an} right

they may have to share in the other's retirement benefits,
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compel performance of any provision of this Agreement, in such
event, the court hearing such proceeding shall be empowered
and authorized to f£ix reasonable attorney's fees for the legal
services rendered in and on behalf of such complaining party
in such proceedings and the defaulting party agrees to pay the

legal services so determined,
12. AL SE. Except as herein provided, each

party releases and discharges completely and forever the other
from any and all rights of past, present and future support,

division of property, right of dower, right to act as

administrator or executor in the estate of the other, right of

distributive share in the other's estate, right of exemption

in the estate of the other, or any other bProperty rights,

benefits, or privileges accruing to either party by virtue of

said marriage relationship or otherwise, whether the same are

conferred by statutory law or the common law of Ohio, or any

other state or of the United States. It is the understanding

between the parties that this Agreement, except as otherwise
provided herein, forever and completely adjusts, settles,

disposes of and completely terminates any and all rights,

claims, privileges, and benefits that each now has or each may

have reason to believe each has against the other, arising out

of said marriage relationship or otherwise, and whether same

are conferred by the laws o6f the State of Ohio or of any other



state of the United States which are now, or which may

hereafter be, in force and effect.

13. LAW APPLICABLE. All of the provisions of this

Agreement shall be construed and enforced in accordance with
the applicable laws of the State of oOhio,

14. FULL UNDERSTANDING. Each party fully understands all
Of the terms herein set forth and that all of said ternms
represent and constitute the entire understanding between them
and that each has read this Agreement and finds the same to be
in accordance with his or her understanding, and each does
hereby voluntarily execute this Agreement and affix his or her
signature hereto in the presence of the witnesses indicated
below.

This Agreement is not executed in consideration of a

dissolution, It shall not be construed as a consent to any

dissolution or "alimony only" proceeding now Pending or which

may hereafter be instituted.
15. ADVICE OF COUNSEL. Both Husbang and Wife acknowledge

that they have the right and opportunity to seek advice of

legal counsel of their own choosing and that they are entering

into this Agreement voluntarily of their own free wilj,

16.- MODIFICATION. This Agreement shall not be altered,
changed, or modified, except that it be done in writing;

signed by both parties, and any accrued ang unpaid

installments for the suppert and maintenance of Wife which




wight become due may be modified by the court as it may deen

just and fair.
17. INCORPORATION INTO DIVORCE, DISSOLUTTON OR ALIMONY

DECREE. If either Husband or Wife shoulg institute an action

for divorce, dissolution of marriage, or for alimony only, in

this state or elsewhere, this Agreement shall be disclosed ang
presented to the court in such Proceeding with the request
that it be adjudicated to be fair, just ang Proper, that this
Agreement and all of its terms and provisions shall therein be
adepted by said court and embodied in and made a part of the

order of said court and the final decree entered in such

Proceeding.
18. EXECUTION OF NECESSARY DOCUMENTS. Each party shall

execute any and all documents and perform any and all acts
which may be required andg necessary to carry out and
effectuate any and all puiposes and provisions herein set
forth.

19. LIFE INSURANCE. So long as Husband has any
obligation for the Payment of spousal Suppo;t to the wire,
Husband shall maintain ang keep in full force and effect g
policy or policies of insurance which will, upon death of the
Husband, pay to the Wife a net amount equal to the declining
aggregate spousal support amount which would have been paig
over the thirty-six month term of the spousal support as

agreed in paragraph 7 herein. Husband's obligation to



maintain such insurance shall cease upon the termination of his
obligation under this Agreement to pay spousal support. The
parties further agree to maintain all policies of life insurance
currently in effect on their respective lives and shall maintain
their son and natural child, XIRX &. JOHNS, as the sole

beneficiary thereot.

20. WARRANTY AS TO FINANCIAL STATEMENTS. Husband and Wife

have furnished to their respective counsel, financia] information
reflecting the parties' financial condition as of the date of the
execution of this Agreement and the parties understand that they
have arrived at the settlement set forth in this Agreement on the
basgis of, and in light of, the information set forth in such
financial statements. Husband and Wife represent to each other
that such financial statements correctly, accurately, and fully
reflect their respective financial condition as of the date of

the execution of this Agreement.

IN WITNESS WHEREOF, the parties have affixed their signatures
this ;ﬂ; day of ﬂ%axu? ¢+ 1995, to three (3) copies

of this Agreement, each of which constitutes an origina],

Signed in the Presence of: APPROVED:

b Lodiy B Iapry
ol e LJes,
WM D \J (—“B‘II Z |

Mark R. \Johns ‘J

JGNS!CSR&/PE
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WILLIAMS & BATCHELDER, J OHNSON, BUX & BRAMLEY

ATTORNEYS AT LAW
105 WEBT LIBERTY STREET
P.0.BOX 594
MEpina, OFEYO 44258
SENIOR COUNBEL
C. NEVADA JOHNBGN, JR, TELEFHONES WM, G. BATGHELDER, Jn,
WM. 6. BATCHELDER IH AREA CODE 21 FRANK HEATH 11852-1081]
:;z::rgt auxmjv (MEDINAI 725.8005 JOHN A. WERER {1895-1 958
PRAMLEY (MEDINAT 7256400 HAROLD L. WILLIAMS (1007.188 1)
JONATHAR M. STEINGASS {CLEVELAND) 226.1300 : *ALSO MEMBER OF
FLORIDA BAR

FAX 723.4227

September 27, 1995

Albert D. Shirer, Esqg. .
805 East Washington Street, suite 110

Medina, Ohioc 44256

Re: - In Re: Mark R. Johns and Marie Ann Johns

(Case No. 95 DR 0304) Medina County Court
of Common Pleas

Dear Al:

Enclosed you will find the executed Quality Domestic Relations
Order regarding Rexroth retirement benefits. Please note the

change I made at the bottom of page two,

Kindly forward to me a time-stamped copy of the Order once
filed.

Sincerely,

Jeffrey L. Bramley

JLB:jmt
Enclosures (2)

J: SHIRER
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IN THE COURT OF COMMON PLEAS

DOMESTIC RELATIONS DIVISION
-MEDINA COUNTY, OHIO
In the Matter of :
Dissolution of Marriage of: Case No. 95DR0304
MARK R. JOHNS JUDGE RALPH BERRY JR.

and TUDGMENT ENTRY

MARIE ANN JOHNS

This cause is before the Court for determination of rights and orders regarding the
interests of the parties in the Rexvoth Corporation Woldwide Hydraulics, Mobile
Hydraulics Division deferred vested pension benefit payable to Mark R. Johns upon his
reaching the age of sixty five (65) years in the form of a life annuity,

The Court being advised that the parties have agreed hereto pursuant to the
Separation Agreement and Order of July 31, 1995 in this matter, the Court hereby finds

and orders the following:

1. Mark R. Johns is a former participant and has vested unmatured benefits in the

Rexroth vested pension benefit life annuity sponsored by Rexroth Corporation and he
should be referred to hereinafter as "Participant.” Marie Ann Johns shall hereinafter be

referred to as "Alternate Payee."

2. The parties were married in Lorain, Ohio on November 20, 1971 and that one
child was born issue of said marriage, to wit: Kirk A. Johns, born IS ESRERR.

3. The parties having been married more than one year, the Alternate Payee is
entitled to be considered a "surviving spouse” pursuant to IRC 417(d).

4. The parties, by separate entry, incorporating this entry by reference, have been
awarded a Decree of Dissolution.

5. The Court recognizes the right of Alternate Payee to receive benefits otherwise
payable to Participant as this order relates to the provision of spousal support payments.

6. No benefits have been previously assigned from Participant's interest to another
Alternate Payee under another order which has been determined to be a Qualified

Domestic Relations Order (QRDO),
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7. The parties and the Court intend this, order to meet the requirements of ERISA
206(d)(3) and IRC 414(p) and quahfy as a QDRO.

8. The name, mailing address, and Social Security Number of Participant is

Mark R. Johns
1984 Silver Lake Rd.

Arlington Hts., Iléocla}% ecu%%y%o S,
9. The name, mailing address, and Social Secunty Number of the Alternate Payee

is

Marie Ann Johns
53 Pinewood Drive
Medina, Ohio 44256 Social Security No.

The Court orders as follows:

(1) From the benefits otherwise attributable or payable to Participant, the
Alternative Payee shall receive directly from the Rexroth Corporation Worldwide
Hydraulics, Mobile Hydraulics division, deferred vested pension benefit the following

benefits:
2. Said benefit is described as a *life annuity";

b. Said benefit is calculated by the Plan Administrator as of July 31, 1995
as being Five hundred Thirty Seven and 81/100s Doflars ($537.81) per month;

¢. Alternate Payee shall receive fifty percent (50%) of the monthly payment
the Participant is entitled to receive;

d. Said benefit payments are receivable by the Alternate Payee upon the
Participant's reaching the age of sixty five (65) years;

(2) In the event Participant dies before the commencement of benefits, Alternate
Payee shall be entitled as "surviving spouse" to a pre-retirement survivor anmuity or such
other benefit provided to the surviving spouse under the plan, limited however to the

benefits listed in paragraph (1)¢, above.
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(3) In the event Participant becomes disabled before retirement or before reaching
early retirement age, and if Participant's benefits become payable to him at that time, then
Alternate Payee's benefits shall also become payable in the same manner as benefits are
paid to the Participant as described in -paragraph (1)c. as specified above.

(4) In the event Participant elects early retirement and Social Security supplement
is paid for early retirement, then any increase in pdyment made to Participant during the
period when such supplement is being paid shall not be taken into account in computing
the Alternate Payee's percentage benefit,

(5) In the event the plan terminates before commencement of benefits to Alternate
Payee, such benefits shall be paid to Alternate Payee in the same manner that benefits are
made payable to participant, other participants and beneficiaries under the termination

rules of the plan,

(6) In the event Alternate Payee predeceases the Participant before his benefits
pursuant to paragraph (1) become payable, Alternate Payee's benefits shall be paid to the
person or persons named by Participant as beneficiary, and in default of designation to

Kirk A. Johns.

(7) Alternate Payee hereby designates Albert D. Shirer, Attorney at Law, 805 E.
Washington Street, Suite 110, Medina, Ohio 44256 as her representative to receive all
notices from the Plan Administrator until such time as the administrator has confirmed that

this order meets the requirements of the plan as a qualified order.

It is further ORDERED that nothing herein shall be construed to require elteration
of the amount or form of benefits payable under the Rexroth Corporation Worldwide
Hydraulics, Mobile Hydraulics Divisions deferred vested pension benefit life annuity,
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The Court retains jurisdiction to amend this order for the purpose of meeting any
requirements to create, conform, and maintain this order as a Qualified Domestic

Relations Order pursuant to the Retirement Equity Act of 1984,

JUDGE

Approved:

WA el

Jeﬁ . Bramley

mey for Petitioner/PaRicipant

?ﬁf} J ohnsZ Z
Albert D. Shirer

Attorney for Petitioner/Alternate Payee
Marie Ann Johns
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General index Case Detail

Case Information

Case#  Type Iitle Subtypa Status Elled  Judge
95DR0304 Dom IN THE MATTER OF: MARK R, JOHNS AND DISS MARWITH  DISPOSED 6/8/1985 RALPHA
Relations MARIE ANN JOHNS CHILD BERRY JR.

Party Information

Type Name Actlve Address Eity Siate Zip  Attention Ehone# Associations
PEA BRAMLEY,  Trie 105WLIBERTY ST MEDINA OH 44256 WILLIAMS AND (330)  JOHNS, MARKR.
JEFFREY L BATCHELDERLLP 7256666 [PET]
APT JOHNS, MARIE Trus 3154 N.PARKLANE MEDINA OH {4256 ' SHIRER , ALBERT
ANN D. JAPA]
PET JOHNS,MARK True 3454 N.PARK LANE MEDINA OH 44256 BRAMLEY ,
R. JEFFREY L [PEA]
APA SHIRER, True 805 E: MEDINA OH 44255 (330)  JOMNS , MARIE
ALBERT D, WASHINGTON 723-5297 ANN [APT]
STREET
SUITE 110

Charge Information
Lode Lharge Sentences

Filing Information

Date Yitle HNotes Docyment
7131119956 COSTBILL FILED FILING: COST BILL FILED No
) Document
7/31/1985 ADDENDUM WITHHOLDING NOTICE  FILING: ADDENDUM WITHHOLDING NOTICE No
Document
7/31/1885 NOTICE TO INCOME PROVIDER FILING: NOTICE TO INCOME PROVIDER No
Document
7/311985 DECREE OF DISSOLUTION FILED, FILING: DECREE OF DISSOLUTION FILED. 730/310 No
7301310 : Document
713111985 MAGISTRATE'S DECISION FILING: MAGISTRATE'S DECISION No
Document
6/68/1985 Converted Civil Cost No
Document
6/8/19895 PETITION FOR DISSOLUTION FILING; PETITION FOR DISSOLUTION WAWAIVER OF SERVICE No
W/WAIVER OF SERVICE AND AND SEPARATION AGREEMENT; AND ACKNOWLEDGEMENT Document
SEPARATION FILED, :
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PALECER, MCILVAINE, HOFFMANN & MORSE CO., L.P.A.

ATTORNEYS AT LAW
273 MAIN STREET, SUITE 200
WADSWORTH, OHIO 4428]1-14%4
TELEPHONE

2302341538
THOMAS E. PALECEX ' MIpina
JAMES R MCILYAINE : 330-723-15%0
Lmma BOPFMANN FACSIMILE
MaRy Jo Morse 330.334-7005
TuOMASJ, MORRIS

www.pmhmlaw.com
BRADLEY J. PROUDFOOT
July 22, 2014

Justin C, Miller
3443 Medina Road, Suite 101.E
Medina, OH 44256

Bosch QDRO Compliance ‘feam
c/o QDRO Consultants

371 Pear]l Road

Medina, OH 44256

Re:  Mazk R. Johns and Marie Aun Johns
Qualified Domestic Relations Order March 17, 2014 regerding Bosch Savings

Incentive Plan

Dear Attorney Miller and QDRO Consultants:

We continue to seck information regarding my client’s prior account balances and are in
the unfortunate position of trying to prove a negative, that Js that there was not a 401(k) plan in
existence in 1995 al the time of the dissolution decree and, therefore, no 401 (k) benefit is legally
available to Merie Ann Johns. At this time [ can provide a copy of the October 2004
correspondence announcing the Institution of the Bosch Retirement Income Program Incentives
Plan (see paragraph 2) and an effective date for the new Bosch Savings Incentive Plan of January
1, 2005 (last paragraph, page 2). Finally [ enclose the December 31, 2003, statement of the then
existing “Star Plan® showing a Decomber 31, 2003, year end balance of $22,102.80.

After your review of these documents, Mr. Miller please advise whether you will consent
to vacating the previous Qualified Domestic Relations Order as it reletes to the 401(k) plan. I
understand under this plan administrator QDRO Consultants, that due to a change of record
keepers, the current plan administrator is prohibited from retrosctive assignments beyond April
1, 2007, end recommends es an elfernative resolition negotiation of a modified percentage or
dollar mmount due 1o this restriction on the valuation date,
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Justin C. Miller
Bosch QDRO Compliante Team
July 22, 2014
Page 2

Based with the documentation that my client bad a nominal balasee available in the Star
Plan prior to the January 1, 2005 establishment of the Bosch Savings Incentive Plan, I am
requesting consent to vacate the existing March 17, 2014, QDRO as to the Bosch Savings
Incentive Plan, Lacking this consent, I will have no option but to request the court 1o vacate the

order based on this information.

I continue to seek additional information from the Legal Department of Bosch
Corporation. However, due to the request for such dated records, research and compliance to

respond has been difficult,
I look forward o your prompt response.
Very truly yours,

et r7—

Linda Hoffmann
Attorncy at Law

LH:pls
Enclosures
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ROBERT BOSCH CORPORATION ® BosCH
::I;:Ennm: ggg; ::2.22

2650 South 25! Avenua
Broxdviaw, [inplx 801554594

Cargl Straam, I EB15Y.480

Oceober 2004

Last weck you should have received 3 Jormer announcing the new Boseh Reticement Income Prograr. Todsy,

1 am pleased to provide additional information oz our new retirement program.

‘The new Besch Retirement fncomn Program has v pars: the Bosch Pension Pian znd an enhanced 403 (k}

savings plan callad the Bosch Savings Incentive Plan, These pis will replace your cusrent pension and

403 {k) savings plans, respectively.

This wew program was-designed to:

B Ensurs our coses and liabllities arv manegeable, predicrable snd detcrminable wich 7 reasonsble degree of
strainty ‘ ]

& Provide & mesningful recirement benefit that is compct‘iﬁvcin ths markesplacs

& Meicwin ¢ common plao structurs that removes bardens to inernal transfors and is efficient ro adminiser,

This packet includies more information about the new redrement program and bow it COTARANS b your

current retirment program. You cun also use these raures to Jearn more about managing and saving for

Four retirerent yeass Ploase rake. the time 1o review these macerials excefully.

E Welcame.brochure, This brochure provides an averview of the Bosch Retirement Income Progrzm zd
expleins why Bosch is making these changes.

® Learn brochire, Thir brochure describes how the Bosch Peasion Plan and the Bosek Savings [ncentve
Plrn work,

B Act brochurs, This brochure oudlines what vou nesd to do now ro get the maximam possible benefit from
the Basch Redrement Income Progran,

¥ How the Bosch Fension Plan Compares s Your Curvonr Pentlon Man, This documen is Tequired by Scerion
204(h} of the Eruployee Retirement lncome Sceustty Acc of 1574 (ERISA) whon.a veddremeny plan is

wmended, It explains how ehe new pensian plan comparts to your curent peasion plua and conaing
examples that show how the new pension plan may afeet your row! pension plen benefit,

This & an ideal ime to Toview your savings and isvesment strategy to ‘male sure it meerr your refirement
intome needs. You should mke the time to revis these materials and shace them with foember of your family
sad/or your pezsonsl finrncial planner or advisor, 3 abo eAenurage You To attend ap Gssociate meting o learn
mone &bovs chix progrm and ger answers to your questions, Look for 2nnouncements it your worksits
providing dares, timet and Jocations.

Sinezrely,

> ‘9 -
- )
Roberr B, Cummine
Scnior Vies Fresident, Corporate Humen Resources

Crapsmis Hagagianars: Bmapvinw, [Enot
@ any DOSCH e raginlemd Irmosmenn of Redar, Rotch Smbi, Searpm:
ASS/Rerroth 1072004

B4/87
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Helping Build Your Future

Bosch’s commirment to guality and excelience extends nor
only to the products we offer to our customers, but also to the
compensation and benefir programs we offer 1o you, We
continually sirive to provide programs that are flevible,
comspetitine and consprehensive. Wirh Bosch's benefits, you
can evaluate your vptions and seleet the choires vhat make
semse for you and your family. At the same vime, we must
offer programs that support-our business gouls and help vz
stay competitive,

Over the pas two years, we have reviewed pur oversll benefiz program: and found
wiys 1o manage costs while maincaining guelity. We intrnduced 8 cammen headh
carc pladorm for allanlaried and non-union ssocintes b the V.S, Thanks to this
program, we bave sehicved our cost manegemens objectives — whils maintaining
the quslity of your coverngse.

We are now introduocing & now rorxement progrem for all Bosch slsried end
nop-usiion wsochates in the U.S, char is designed ro achieve similar objectives, The |
new program is called the Bosch Revirement Income Progzam, and it is designed

10 provide you with & meaningful benefil while helping Bosch to manage it costs.
With this program, you will kave.more conwol over your investrosn. This meant
you wil} also have mor personad mspoasdbiliny for using dic progmen vo your full
advaneage - and wking action (o meximize your redroment mvings.

The Busch Retiroment Jncomes Program-will become tifecrive on Jeauary 1, 2005,
It consists of 2 new peasion plun called the Bosch Pension Pixn and an ephanced
401{k) savingr plan exlled the Bosch Savings Incencive Plan. If you are a full-time
of patt-Time gssociare eligible to participate in the current pension and 401(k) plans,
you are immediarcly cligible 1o pacticipare in thess new plans,

-

L
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The Changing Narure of

Retivemens Toany

Now that you have learned about the Bosch Retiremenr
Income Program, let us take 4 tmoment to consider the nature
af resirement today, The retirement landscape 15 changing —
for companies and you, As you consider bow you tan rake
full advansage of the resivemens benefits Bosch is offering 2o
you, 1t might be helpful to think about these ssues:

B Todey's wotkers-want mere flexibilicy 1o tailor their company-provided retlremens
henefiss to ft-their needsand goals. They alke want mor control over how Rands
are ovested

& The average worker iy not llkealy ro gpend his or her entire earzer with one
employer — or even two or thrze employers, A » result, more and mote people
are looking for companies that offer portable revircment programs thar are ezsy (o
tennsfer from job o job.

% Mot people underestimate their wrirerment incorme needs. Financial expert sy
R0% or mor of pre-retitement income is needed cach year To mainuin onc’s
curront smandard of fiving during rexirement,

In addition to menting associates’ changing needs, Bosth also pxeds ro macags its
operating Lost o remakn ¢ vizbie and profitable company. To help chieve these
objecrives, Barch s introducing a retiremont progtam thac castizes thit our costs and
fiabiliries arc mrmageable, predictable and determinable with o rasonable degree of
cerminty. The new retiremenr program also provides you with 2 meaningful
recirement benefic thay is cumperitive in the marketplace. Remember, this new
program shifcs Company dollars from the current pension plan 1o the enhanced
401{k) savings plan — giving you mute responsibility for your financial fusure. This
brochuee oudines whay you need to da now o get the maximum possible benefit
from the program,
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NOV-21-2014 FRI 06:37 AM

REHMON PLEAS COURT

IN THE COURT OF COMMON PLEAS . ILMAR 17 AMITi G
DOMESTIC RELATIONS DIVISION '
MEDINA COUNTY, OHIO FILED
DAYIE B. WASS WORTH
MARK R. JOHNS fl;‘h_',[}w i 11{}_1_}'3
Cuse No, 95DR0304 '
Petitioner
’ Judge: MARY KOVACK
v,
QUALIFIED DOMESTIC
MARIE ANN JOHNS RELATIONS ORDER
{Bosch Pansion Plan)
Respondant :

Thig matter came to be héard on July 31, 1995 before Magistrate Janet Kleckner, Pursunnt
Section B of Exhibit A fo the Divores Decree signed by the Honorabls Judge Ralph A. Berry, Jr., this
Qualified Domestlc Relations Order (herelnafier “QDRO') shall address the distrlbution of 50% of Mark

R, John's retirement accounts, vested from the initinl dats of employment until the date the Parties’ Deoree

of Dissolutlon wes entered on July 3!, 1995,

IT IS HEREBY ORDERED AS FOLLOWS:

Effect of Thiz Order 23 s Qualified Domestic Relatigns Order: This Ordor oreates and recognlizes the
existence of an Alternate Fayee's right 1o receive & portion of the Pasticipant's benefits payable under an

employer-sponsored defined contributlon plan that is qualified under Section 407 of the Internai Revenue
ode (the "Code”) and the Employee Retirement Income Security Act of 1974 ("ERISAY). ¢ is intended to
gonstitute & Qualified Domestic Relations Order ("QDRO") under Sectlon 414(p) of the Code gnd Section

206(d)(3) of ERISA,
Portlelpant Information: The name, last known nddres;. sociel scourity number and date of blrth of the
plan "Partlolpant" Is:

Neme: Mark Randall Johns ("Participant”)
Address: 330 Parkside Drive - Simpsonvllie, NC 29681

Social Securlty Number: xpe-ky-{ -
Birth Date: ~Zlanlyq -

Alteruate Payee Information: The name, last known address, soolal seourlty number and date of birth
' of the “Allernate Payee" Ist

Name: Marie Wise f/k/s Marie Johns ("Altemate Payes")
Address: 5058 Ruby flats Drive ~ Wimauma, FL 33598

Social Security Number: _ K¢~ ¥cal e
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Birth Date: _|f2575)

Alternate Payee's Attorney Informatlon:
Narae of Attorngy: Justin C, Milfer, Bsg,
Address: 3443 Medlna Rogd, Suite 101-E — Medina, OH 44256

Phone: 330-952-1780

The Alternate Payes shall have the duty to notify the plan administrator in writing of sy changes in
histher mailing nddress subsequent to the entry of this Otder.

Plan Name: The name of the Plan to which this Order applies Is the Bosch Penston Plan (horelnafter
referred 0 es “Plan"), Further, any successor plan to the Plan or eny other plen(s), to which lability for
pravigion of the Participant's benefits described below 19 Incurved, shall also be subject ta the terms of thiy
Order, Also, any benefits acerued by the Particlpant under a predecessor plan of the employer or any
other defined benefit plan sponsored by the Participant's employer, witere liability for bensflts accrued
ubder such predecessor plan or other defined benefit plan hes been transferred to the Plan, shall also be

subject to the terms of this Order,

Any changes In Plan Administrator, Flan Sponsor or name of the Plan shell not affect Alternate Payee's
rights as stipuinted under this Order.

Pursuant to Stzie Domestic Relations Law: This Order js enterad pursuant to the authority granted in
the epplicable domestic relations laws of the State of Ofio, :

For Provision of Marital Property Rights and/or Sponsal Support: This Order relutes to the
provision of Marital Property Rights to the Alternate Payee as s result of the Order of Divoree betwesn

Participant and Alternste Payee,

Amount of Alternate Payee’s Benefit Besed on a YPercentape™ of Participant's Accrued Benefit as
of the date of divorce: This Order agsigns to Aliemate Payee an arpount equai 4o the actuarial equivalent
of 50% «afthe Participant's Accrued Benefit under the Plan oy of July 31, 1995, and as may be fuither
adjusted to incorporate gy actuarial adjustments necessary for enrly commencement, optional benefit
forms or the adjustment of payments to the Iife expectancy of the alternate payee,

In eddition to the above, the Alternate Payee shall not recelve a pro-rata share of aty post-retirement
cost of living adjustments or other evonomic improvements mude to the Participant's benefits on or after
the date of his/her retivement, Such pro-ratz share shal( be calcslated in the same manner &s the Afternate
Payee's share of the Participant’s retirement benefits is celculated pursuant to thls Section,

Commencement Date and Form of Payment to Altervate Payee: The Alternate Payee may cleot to
commeuce his/her benefits under the Plan as of the earliest retirement date on which the Participant Is
sligible to comience benefits underthe Plan. Tie Alternate Payes may clect to receive his/her benefits
in any one of the allowabie benefit options permiwxed under the terms and provisions of the Plan, other
than & Quelifled Joint & Survivor Annuity with hig/her current spouse as the banefioiory.

The form of bunefit elected by the Altemate Payee Is to be based on the life expectancy of such
Aljtexnate Pryee. Any sctuarial adjustment whioh might be neoessary to convert Alternate Payee's
benefits to one based on hisfher lifet!me should be applied to the Altemate Payse's beneflts, '
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Furthet, should any early commencement reduction be necessary in the event that the Alteraatz Payee
commences hisfher benefits peior to Participant's Normal Retirement Date, then sush reduction shal{ be
applied to Alternate Payoe’s benefits based on the Plan's definition of aotuerfal equivalerice, in effect at

the tine that benefits to the Alternate Payse commence.

Dunth of the Participant: [n the svent the Participant predeceases the alternate payes cither before or
efler her benelit commencement date, hls/her death will have no effect on the Altetnate Payee's right to
receive his/her asslgned share of the benefits,

Death of Alternato Payee: In the event the Altsminte Payee prodoceases the Partiolpant prior to the
commeticement of histher benefits, the Alternate Payee's portion of Participant's benefits, as stipalated

herein, shall be forfeited. Should the Alternate Payee predecesse the Participant after hisfhor benefit
comtnencement date, then such romalining benefits, if any, shell be pald In acoordance with the form of

benefit elected by such Alternate Payes.
Suvings Cleuse: This Ordor is not intended, and shali not be construed in such a manner a5 to require the
' Plan: -

v (a) - toprovide any type or form of benefit option not otherwise provided under the terms of
the Plan;

(b)  torequire the Plen to provide increased benofits determined on the besis of sctuarial
value; or

(] to require the payment of any beneffis to the alternats Payee that are required to be pald
tg another gliterpate payee under enother order that was previously deemed to be a

QDRO,

Certifcation of Necossary Information: All payments made pursuant to this Order shal! be conditioned
on the gertification by the Alternate Payee and the Participant to the Plan Administrator of such
information as the Plan Administrator may reasonably require from such partles ta make the necessary

ealeulation of the beiefit amounts contuined herein,

Tax Trentment of Distributiois Made Under Thiy Order: For purposes of Sections 402()(1) and 72
of the Internal Revanue Codo, any Alicmats Payoe who is the spouse ot former spouse of the Partioipant
shall be trented as the distributes of any distribution or payments made to the Alternete Pryea ynder the
terms of this Order, and &s such, wili be required to pay the approprinte federal Income taxes on such

dlstribution,

Conilnued Jurisdiction: The Court shall retaln jurisdiction with respect to thls Order lo the extent
required to inalntaln its quallfled status and the original intent of the partias as stipulated hersin,

Correcting or Termiuating Paymentst The Plan will retuin any rights it may have under its torms to
suspend or terminate payments to Alternate Peyes and Participant provided that either Partloipant or
Alternate Payee may contest such suspension or termination through any administeation remedies
tvallable under the Plan, Payments by the Plan pursuant o this Order will bs without prejudice to any
right the Plan has under applicable law to seck recoupment or offset for overpayment. If the Plan pays
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one party u portion of the other party’s benefits under the Plan and this Order, the party recelving the
© everpayment will return that portion to the Plan, which in turo, will pass that portion on to the other Party.

s

¥
JUDGE MARY R, KOVACK

Submitted by:

Justif C, Miller, Esq (0083276)

Coutisel for Marie Ann Johns n/k/a Marie Ann Wise
3443 Medina Rond, Soite 101-E

Meding, Ohio 44256

{330)952.1780 Phone

(330)952-1779 Fax

justinfimillerfemalulio eo

www vl leelesniolvin.cam



FILED

BEFORE THE BOARD OF COMMISSIONERS NOV 25 20%
ON GRIEVANCES AND DISCIPLINE
OF THE SUPREME COURT OF OHIO BOARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLINE
In re:
Complaint Against: : Board No. 2014-060
Albert D. Shirer :
Respondent, : Memorandum in Support of
Public Reprimand

Medina County Bar Association
Certified Grievance Committee
Relator.

The Relator, Medina County Bar Association Certified Grievance Committee,
recommends that the Respondent be publicly reprimanded for a single violation of DR 6-
101(A)(3). Respondent has admitted that he neglected a legal matter entrusted to him.
Respondent failed to file an agreed Qualified Domestic Relations Order (QDRO) with the
Medina County Domestic Relations Court and with the entity that administered the pension. As
a result, Respondent’s client has incurred stress, aggravation and increased legal fees in the
client’s efforts to remedy the situation that Respondent has put her in.
FACTS

Specifically, in 1995, Respondent was retained by Grievant Marie Ann Johns, now
known as Marie A. Wise, to obtain the dissolution of her marriage. The Journal Entry of Decree
of Dissolution was entered on July 31, 1995 in Medina County Common Pleas Court, Case No.
95 DR 0304, Mark R. Johns and Marie Ann Johns. Ms. Wise was to receive fifty percent (50%)
of any retirement benefits received from Rexroth Worldwide Hydraulics, and Ms. Wise’s
attorney, Respondent, was to prepare the QDRO. Respondent prepared the QDRO and sent it to
the opposing attorney for review. By letter dated September 27, 1995, the opposing attorney sent

]



the modified QDRO for the Rexroth Worldwide Hydraulics retirement benefits to Respondent.
Respondent never filed the QDRO with the Medina County Common Pleas Court nor did he
send the QDRO to the husband’s employer. After Ms. Wise found out that the QDRO had not
been filed, Ms. Wise’s new attorney filed the QDRO with the Medina County Domestic
Relations Court. The current attorney for Ms. Wise’s former husband is disputing that some of
the retirement benefits existed at the time of the divorce.

Respondent has paid $800 of Grievant’s legal expenses, which may be the total amount
that Grievant owes her new attorney for resolving the retirement benefits issue.

Respondent admits one violation of the Ohio Code of Professional Responsibility DR 6-
101(A)(3): A lIawyer shall not neglect a legal matter entrusted to him.

Relator and Respondent stipulate that the factors in mitigation of BCGD Proc. Reg.
10(B)(2) are: (a) absence of a prior disciplinary record; (b) absence of a dishonest or selfish
motive; (c) timely good faith effort to make restitution and to rectify consequences of
misconduct; (d) full and free disclosure to disciplinary Board and cooperative attitude toward
proceedings; and (e} good character and reputation. Further, there are no aggravating factors.

SANCTIONS FOR VIOLATION OF DR 6-101(A)(3)

The Ohio Supreme Court considers duties violated, actual or potential injury, attorney’s
mental state, and the aggravating and mitigating factors listed in BCGD Proc. Reg. 10 when
determining the proper sanction for attorney misconduct. Cuyahoga Cty. Bar Assn. v. Leneghan,
117 Ohio St.3d 103, 2008-Ohio-506, 881 N.E.2d 1241, 910. Based on those elements, a public
reprimand is suggested as the proper sanction in this case.

Public reprimands have been previously imposed on attorneys who have engaged in
violations of DR 6-101(A)(3) more harmful to the clients than the misconduct of Respondent.
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See, e.g., /d. at 13 and 18. In Leneghan, respondent filed an appeal for the grievant, but did
nothing more. /d. at §7. The Supreme Court determined that Respondent’s neglect cost his
client the opportunity to challenge the criminal conviction. Jd at §13.

Leneghan had no prior disciplinary record and did not act from a selfish and dishonest
motive, both mitigating factors. However, Leneghan failed to acknowledge his wrongdoing. Jd
at {14. Ultimately, the Supreme Court imposed a public reprimand for Leneghan’s violation of
DR 6-101(A)(3). Id at§18.

Like in Leneghan, the present Respondent has no prior disciplinary record and did not act
from a dishonest or selfish motive. However, unlike the Respondent in Leneghan, the
Respondent in this case has timely made a good faith effort to make restitution, provided full and
free disclosure, and exhibited a cooperative attitude toward the disciplinary proceedings.
Further, the consequences of the present Respondent’s misconduct were not as dire as in
Leneghan. Therefore, it is reasonable that the present Respondent would also receive the least
severe sanction available, a public reprimand.

In Disciplinary Counsel v. Dundon, the attorney was publicly reprimanded for
professional misconduct including a violation of DR 6-101(A)(3) for neglecting a client matter,
failing to regularly communicate with the client, and failing to timely respond to requests for a
refund of the attorney fees. 129 Ohio St.3d 571, 2011-Ohio-4199, 954 N.E. 2d 1241, at 122.
There were no aggravating factors present. The mitigating factors were that the respondent had
no disciplinary record, had not acted with a dishonest or selfish motive, had acknowledged his
wrongful conduct, had cooperated during the disciplinary process, and had made full restitution
to his client. Further there seemed to be little risk of repetition of danger to the public as the
misconduct only involved one client and Dundon had closed his law practice. 74, at 99 and 29.
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Similarly, in the present case, there are no aggravating factors present, and several similar
mitigating factors. Further, like in Dundon, there seems to be little risk of repetition of danger to
the public since the present misconduct also involved a single client and the Respondent is not in
the private practice of law. The Dundon sanction of a public reprimand is appropriate for the
present Respondent.

In Johnson there was only misconduct in a single client matter. Several mitigating
factors were present (no prior disciplinary record, no evidence of a selfish motive, candidly
cooperated during the disciplinary proceedings, admitted the ethical breaches, and expressed
deep remorse for the consequences to the client). Cuyahoga Cty. Bar Assn. v. Johnson, 123 Ohio
St.3d 65, 2009-Ohio-4178, 914 N.E. 2nd 180, §11. The respondent failed to respond to court
filings, failed to appear in court on a client's behalf, and failed to advise the client that she had no
professional liability insurance. /d. at 2. Johnson neglected a series of responsibilities toward
the client and made no restitution. Id. at §12. Despite that, Johnson received a public reprimand.
Id at {15.

The subject Respondent’s misconduct was not as great as that in Johnson and there were
no aggravating factors. As was also shown by the two previously cited cases, Leneghan and
Dundon, the appropriate sanction in this case is a public reprimand. Johnson, Leneghan and
Dundon engaged in misconduct more injurious to their clients than that of the present
Respondent and/or had aggravation factors which the present Respondent does not have and
they received public reprimands for violating DR 6-101(A)(3).

SANCTIONS FOR VIOLATION OF PROF. COND. RULE 1.3

The Rules of Professional Conduct corresponding violation to DR 6-101(A)(3) is Prof.,

Cond. R. 1.3 (requiring a lawyer to act with reasonable diligence in representing a client). There
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have been public reprimands imposed on attorneys who have engaged in multiple acts of
misconduct in violation of Prof. Cond. Rule 1.3. See, e. g., Columbus Bar Assn. v. Bhart, 133
Ohio St.3d 131, 2012-Ohio-4230, 976 N.E.2d 870.

In Bhatt, the court imposed a public reprimand on the respondent for neglecting two
client matters, failing to keep those clients reasonably informed, and failing to notify them that
respondent’s professional liability insurance lapsed. Bhatt at {2 and 19. One of the acts of
misconduct involved Bhatt’s failure to submit an agreed journal entry in a custody matter. Id, at
§13. The custody case was dismissed and grievant and her son were unable to obtain custody or
visitation with the grievant’s grandchild. Jd. at§14. That misconduct was similar to
Respondent’s misconduct.

Bhatt did not have any prior discipline, cooperated in the disciplinary proceedings,
acknowledged wrongdoing, had no selfish or dishonest motive, and had a reputation for good
character. No aggravating factors were present. However, in Bhatt there were multiple acts of
misconduct and two clients were harmed. Unlike in Bhart, the present case involves only a
single act of misconduct with a single client. As Bhatt received a public reprimand, the
Respondent in the present case should receive a public reprimand.

In Trumbull Cty. Bar Assn. v. Rucker, the Supreme Court imposed a public reprimand as
a sanction for multiple acts of misconduct. 134 Ohio St.3d 282, 2012-Ohio-5642, %1 and 6.
Rucker neglected a client matter, failed to reasonably communicate with a client, failed to
deposit a client’s funds in an interest-bearing client trust account, and charged the client a

“nonrefundable” fee without advising the client in writing that the client may be entitled to a

refund of the fee. Id at 1.



Rucker had the same mitigating factors and lack of aggravating factors as in the present
case. Id. at 4. Asthe Rucker court imposed a public reprimand for more than one count of
misconduct, so should a public reprimand be imposed when there is only one act of misconduct
as in the present case.

Lastly, in Toledo Bar Assn. v. Hetzer, Hetzer had committed multiple violations of the
Rules of Professional Conduct by (1) improperly deducting his legal fee from funds he held in
trust for a client and the client’s spouse, (2) failing to safeguard the remaining escrowed funds,
(3) failing to timely deposit client funds into the trust account, (4) failing to reconcile the trust
account on a monthly basis, and (5) failing to maintain accurate accounting statements of the
client trust account. 137 Ohio St.3d 572, 2013-Ohio-5480, §1. Hetzer had similar mitigating
factors and no aggravating factors, as in this case. Despite having multiple ethical violations,
Hetzer received a pubiic reprimand. /d. at §15. Unlike in Hetzer, Rucker or Bhatt, the present
case involves only a single act of misconduct with a single client rather than several acts of
misconduct and/or multiple clients injured.

A public reprimand would be the appropriate sanction for Respondent whether the case
law under the Code of Professional Responsibility or the case law under the Rules of

Professional Conduct is analyzed.
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