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STATEMENT OF THE CASE

A Union County Grand Jury indicted Devvon Beaver (hereinafter Appellant) on one

count of felonious assault, one count of robbery, one count of abduction and one count of

kidnapping. [R. p. 1]

Appellant pled not guilty to all the charges and the matter was set for trial.

One week before trial, Appellee filed motions with the court, seeking a court warrant

for the arrest of the victim and seeking to have the victim declared a court's witness. [R. at

56, 57] The court declared her a court's witness, stating that the matter came before the court

on July 3, 2013 but is dated and filed on July 8, 2013. [R. at 62]

Appellee dismissed the robbery count prior to the start of trial. [R at 69]

The court conducted a two day jury trial on July 10 and 11, 2013. [Transcripts,

7/10/13 Vol I. and Vol II and 7/11/13] The court granted Appellant's motion for acquittal on

the kidnapping charge. [T. 7/10/13, Vol. Il, pp319, 320] The jury acquitted Appellant on the

abduction charge and guilty on the felonious assault charge. [T. 7/10/13, pp. 70, 71]

The court sentenced him to eight years in prison on the felonious assault and that

sentence is to be run consecutively to Marion County Common Pleas Court case number

2003-CR-0389. [T. 7/11/13, p. 77] Appellant received 91 days jail time credit. [T. 7/11/13,

p. 80]

It is from this decision that Appellant timely filed his appeal.
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STATEMENT OF FACTS

Appellant and Miss Buckner, the victim went to Chillicothe the Friday after

Thanksgiving 2012. [T. 7/10/13, Vol. 1, p. 100] They returned home on Monday. [Id]

Miss Buckner was due to work at Honda that Monday at 4:00 p.m. [T. 7/10/13, Vol. I,

p. 101 ] She testified they arrived at 5:30 p.m. [Id] Miss Buckner, late for work, exited

Appellant's car to get her work boots out of her mother's car and then returned to Appellant's

car, intending to continue talking to him. [T. 7/10/13, Vol. I, pp. 102, 103] An argument

began and they left the Ilonda parking lot heading for her mother's house in Marion. [T.

7/10/13, Vol. I, pp. 103, 104]

These facts are all according to Miss Buckner, and therefore the timing and the

description of how Miss Buckner's nose got broken are all based on Miss Buckner's version

of the facts. What is clear, after something happened to her nose, she exited the car on at least

two occasions. (T. 7/10/13, Vol. I, p. 147)

They made it back to Marion and Appellant delivered Miss Buckner to her mother's

home. [T. 7/10/13, Vol. l, 146] Appellant and Miss Buckner's mother went to Moto Mart for

Appellant to get gas. [T. 7/10/13, Vo1. I, p. 231]

Appellant is arrested and charged with felonious assault, robbery, kidnapping and

abduction. Additional facts in support of each Assignment of effor are interspersed

throughout the argument.
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SfIBSTANPIAL a7NSTTTIlTIONAL QUFSfiIOrT

Defendant/Appellant, Dewen Beaver, states that this case does raise

a substantial constitutional question under the 6th and 14th Amendments to

the United States Constitution, and Article I, Section 10 and 16 of the Ohio

Constitution.

Appellant states first that the trial court errored, with prejudice

stemming from the trial court's order allowing the victim, whom refused to

appear in court as a witnessed, to be forced to appear as a "courts witness"

pursuant to Ohio Evid. R. 614(A).

Secondly, Appellant was denied his right to a fair trial resulting from

the trial court's order preventing Appellant from questioning the victim

about a letter sent to him while he was in jail.

Thirdly, Appellant was denied his right to a fair trial as a result

of ineffective assistance of counsel.

Wherefore, Appellant respectfully moves this honorable court to grant

him a right to appeal to this court, based on a showing that his case does

raise a substantial constitutional question.

PROP'OSITION OF LAW NO. I

`i'.HE TRI,AL f7oLlRT El2BED (e1HQ+T IT GRANTED 7.'HE STATE' S
M(7II()N '1C) MAKE KRISTA BUCKNER A MATERIAT. WITNESS
WHICH WAS PREJUDICIAL `J'U APPELLATP.

The only purpose of ruling Miss Buckner a court's material witness was

to allow Appellee the opportunity to conduct its direct examination with

leading questions, because had Appellee been bound to ask non-leading question

Appellee would not have gotten the facts it wanted, which is why, on direct

examination, leadings questions are not permitted. Thus, there was no reason

to declare Miss Buckner a material witness, except to help Appellee create

its case by leading Miss Buckner down the primrose path. That's what
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leading questions do and can create unreliability testimony. And because Appellee had no

other evidence to even remotely corroborate the victim's led testimony, without the court

naming Miss Buckner a court's witness, Appellee could not have met its burden of beyond a

reasonable doubt. And that is why the trial court abused its discretion when it had Miss

Bucker arrested and threatened she would stay in jail until the day she was to testify unless

she promised she would attend the trial. [T. 7/8/13, pp. 8,9] The court went on and on and

elaborated that she should could be held in criminal contempt and put in jail for 180 days and

face possible additional charges if she failed to appear. [T. 7/8/13, pp. 10, 11]

The purpose of invoking Criminal Rule 614 was set forth aiid explained in State v.

Curryy, ( 10/25/07) 81h App. No. 89075, 2007-Ohio-5721. The court of appeals found that a

witness/victim first refused to testify because his family had been threatened if he did testify

and then he stated he would only testify in exchange for some time off his prison sentence. At

P 17. In holding that the trial court did not abuse its discretion in making the witness a court's

witness, the Eight District Court of Appeals ruled "[F]aced with a situation where the victim

refused to testify unless he received a benefit from the court, the state had little choice but to

ask for the court's assistance. This circumstance is precisely one for which Evid.R. 614(A)

exists: to bring about the proper determination of the case." At P 18.

In State v. Hazel, the court noted that trial court should "approach the exercise of the

right to call. witnesses with some degree of circumspection since merely presenting a per son

as the coui-t's witness may clothe that witness with an enhanced measure of dignity and

prestige in the eyes of the jury arid may be an unwarranted invasion of the adversarial

system." (3/2/12), 2"d App. No. 2011 CA 16, 2012-Ohio-835,tP34. The trial court can

exercise its discretion in allowing a witness to be called a court's witness and will only be
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reversed for an abuse of discretion. Id. The legal argument for abuse of discretion is written

in Assignment of Error III, infra, and is incorporated in this Assignment of Error as if fully

rewritten herein.

The Hazel court also stated that calling a witness the court's -vvitness "arises precisely

because the State as anticipated an unfavorable change in the witness' account of the previous

events." Id at P37. In the Hazel case, the State presented an argument that the

witness;victim's grand jury testimony and later correspondence indicated a change in her

story between the dates of the alleged offenses and the time of trial.

T'his case is distinguishable and it is important to note that the victim's reluctance to

testify in the case at bar started at the beginning of the case because certain counts in the

indictment did not occur and even though she told the victim advocate early on in the case she

did not agree with the charges because the incidents never happened and she was not going to

"testify to something that was not true" Appellee continued on its path with the four count

indictment. [T. 7/8/13, p.6]

Evidence Rule 614 does not exist to make the state's case when no other evidence

exists and the victim is not cooperating. And it is not to be used as a substitute for calling a

witness a hostile witness when the facts do not support a witness being declared hostile at

trial.

Appellee knew from the beginning of the case that the victim in this matter did not

want to testify. Not because she had been threatened or because she wanted some sort of

leniency from the court, but because she knew the charges were bogus and did not want to

participate. She must not have testified at grand jury because in its motion seeking the
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declaration, Appellee did not alleged that her sworn testimony was being contradicted in a

subsequent letter.
,

But because Appellee had no other evidence except for the victim's testimonv, it had

to get the court to exert its authority over the victim by intimidating the victim with arresting

her and keeping her in jail for a few days then telling her is she did not cooperate and indicate

that she would be at court she would stay in jail until she testified certainly prejudiced

Appellant. Not only did it intimidate the witness into compliance, it gave Appellee the free

reign to testify through leading questions and no real substantive information from the victim.

In the Curry case, the state had independent corroborative evidence that reinforced the

victim's testimony, such as gunshot primer residue on the defendant's hands, other witnesses,

the presence of shell casings in the defendant's car, and bullet holes in the victim's car and

house. Id at P7-9. The victim in this case was at first reluctant to testify because he feared for

his family's safety, then he wanted something out of the deal from the court.

That is not the situation in the case at bar. And because the victim was just not

making herself readily available did not mean she qualified to be treated as a court's witness,

making Appellee's case easier to prove. There were no indicators that she was trying to gain

anything from the court or to protect someone by refusing to testify. She was just clear that

the charges were not accurate and she did not want to participate. Appellee could not call her

a hostile witness because it already knew her feelings about the charges and that she was not

going to testify on a direct examination to its liking, so, to avoid the necessity of surprise for

hostile witness, Appellee approached the court to make her a court's witness, which the court

took the bait and did, which was not in accordance with the spirit of Criminal Rule 614.
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Appellee stated at the hearing, it filed its motion claimitig Miss Buckner to be a hostile

witness based upon the letter written by Miss Buckner to Appellant. [T. 7/8/13, p. 8] The

court, without a hearing to determine if it was even appropriate to declare Miss Buckner a

court's witness, made her one by journal entry. [R. at 62] And, as noted in Assignment if

Error IV, infra, Appellant's counsel failed to file an objection to the motion, to Appellant's

prejudice. [Id]

As an example, had Miss Buckner just moved from her home, anywhere, maybe out of

state, and Appellee had diffieulty locating her to serve her, it would never have approached

the court pursuant to Criminal Rule 614 when there is nothing else. However, Appellee

knew, before it received a copy of the letter from Miss Buckner that Miss Buckner disagreed

with the charges it alleged and that was not going to testify to Appelle's satisfaction. No

surprise, therefore, no ability to have her made a hostile witness at trial so it could lay its case

out through leading questions. Appellee's only option was to have the court call her a witness

so it could take advantage of use of leading questions to prove its case.

Appellant was doubly prejudiced. because of the label placed on Miss Buckner as a

court's witness elevated her to a prominent status in the jury's eyes and the court abused its

discretion in naming her a court's witness, giving Appellee the absolute advantage to steer

Miss Buckner's testimony through the use of leading questions in a direction she would not

have gone under a normal direct examination. Appellant respectfully request this Court find

the trail court abused its discretion and reverse the trial court's decision and remand the matter

back for a new trial.
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PROPE)SITIQrT OF LAW NO. II

THE TRIAL COURT ERRED WHEN IT DENIED APPELLANT'S
COUNSEL THE ABILITY TO QUESTION THE VICTIM ON A LETTER
SHE SENT TO APPELLANT WHILE HE WAS IN JAIL.

The trial court abused its discretion when it did not permit Appellant's attorney to ask

questions of Miss Buckner regarding the letter that she freely wrote to Appellant while he was

in jail, which is tantamount to the suppression of evidence.

The trial court inappropriately took a factual matter out of the hands of the jury, who

is the designated fact finder. The court further erred in its interpretation of the letter,

depriving Appellant the opportunity to have the jury hear about a letter that was written,

uninfluenced by anyone and that it represented the true feelings and admissions of Miss

Buckner, that he was not responsibie for what happened to her.

Abuse of Discretion Standard

An abuse of discretion is "'more than an error of law or judgment; it implies that the

court's attitude is unreasonable, arbitrary or unconscionable."' Blakemore v. Blakemore

(1983), 5 Ohio St.3d 217, 219, 5 OBR 481, 450 N.E.2d 1140, quoting State v. Adams (1980),

62 Ohio St.2d 151, 157, 16 0.0.3d 169, 404 N.E.2d 144.

The Ohio Supreme Court in State, ex rel. Shaffer, v. Ohio Turnpike Commission,

(1953) 159 Ohio St. 581, 591, 113 N.E.2d 14, noted when defining abuse of discretion "* * *

it must be kept in mind that the term 'abuse of discretion' means more than an error of law or

error of judgment ***. It means'a discretion exercised to an end or purpose not justified by,

and clearly against reason and evidence' ***. T'he term has been defined as'a view or

action that no conscientious judge, acting intelligently, could have honestly taken."' State, ex

rel. YVilms, v. Blake et al., Industrial Commission, 144 Ohio St., 619, 624, 60 N. E. (2d), 308.

A similar statement appears in State v. Ferranto, 112 Ohio St. 667, 676; 148 N.E. 362. This
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definition has been continues to be used by the Ohio Supreme Court in State v. Hancock,

(2006) 108 Ohio St.3d 57, 2006-Ohio-160.

This Court has applied an abuse of discretion standard that "[A] trial court will be

found to have abused its discretion when its decision is contrary to law, unreasonable, not

supported by the evidence or grossly unsound." In re Jo. S, (11/21/11), 3rd App. Nos. 5-11-16

and 5-11-17, 2011-Ohio-6017, P43. See also, State v. Gutierrez, (6/27/11) 3rd App. No. 5-10-

14, 201 I-Ohio-3126, P43. "A decision is unreasonable if there is no sound reasoning process

that would support that decision. AAAA Enterprises, Inc. v. River Place Community Urban

Redevelopment Corp., ( 1990) 50 Ohio St.3d 157, 161.

In the case at bar, as mentioned above, Appellant's counsel began questioning Miss

Buckner about a letter she wrote to Appellant while he was at the Tri-County Jail. [T. 7/1/13,

pp.135, 136] Miss Buckner identified Appellant's Exhibit A as being the letter from her to

Appellant. [T. 7/10!13, p. 136; Appendix]

Counsel began questioning her about the contents of the letter, specifically about the

charges and she responded saying "I- -I talked to Ms. Hamilton about the charges. I called

her and asked her. I said those are not correct, so- -." [T. 7/10/13, p. 137] The particular way

counsel asked the question was "[A]nd in fact, within that letter to Mr. Beaver, you

acknowledge that you had lied to people about what happened, correct?" [T. 7/10/13, p. 137]

At that point in the questioning, the Court, without any objection from Appellee,

called counsel to the bench and proceeded to have the following discussion:

Court: That's not what this says.
Mr. Rodger: That's not what it says either
Mr. Valentine: (inaudible.)
Court: (inaudible) possible interpretation of that.
Mr. Rodger: Right.
Court: No possible interpretation of that.
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Mr. Rodger: I just got reading it.
Court: (Inaudible)
Mr. Rodger: It sounds like - - it sounds like they are lying. That's what - - I just got done
reading it, but that's - -
Court: That's the third time you referred to it that way.
Mr. Valentine: I' m sorry?
Court: That's the third time that you referred to it that way and there's no possible
interpretation that that's a correct interpretation.
Mr. Valentine: Thank you.

At that point, Appellant's counsel stopped all further questions regarding the letter and

moved on to another subject matter, without appearing to object to the court's decision to

suppress the evidence thereby removing a factual question from the jury. The record is not

clear, and could not be made to be clear to all the responses Mr. Valentine gave during the

discourse with the court because the responses were inaudible.

The portion of the letter that was called into question is the following paragraph:

I told Cory Hamilton I will not testify against you. I told
her that from the beginning. I also called her and asked
her why all the charges? They were not true. She said, so
they could try and get you on something. That doesn't
soundright to me. It sounds like they are lying. (emphasis added)

What is particularly interesting about this exchange is Appellee's comments that he'd

"just got done reading it" [T. 7/10/13, p. 13$] and yet that very letter was used as an

attachment in support of Appellee's earlier motion to have the court declare Miss Buckner as

a court's witness back on July 3, 2013. (Assignment of Error No. 2, supra) This letter caine

as no surprise to the either the court or Appellee and it was clear that the contents of the letter

caused enough concern that it resulted in Miss Buckner being jailed and called as a court's

witness. [R. at 56]

The trial court abused its discretion when it would not permit counsel to fully question

Miss Buckner on the content of the letter. This exhibit actually bolsters Appellee's Exhibit 4,
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which was Miss I3uckner's sworn and notarized statement that she could not be clear of the

events that happened that day/night. [T. 7/10/13, pp. 122-125] In that sworn statement, Miss

Buckner identified a very plausible way her nose could have been broken and in the letter she

freely wrote to Appellant (without compulsion from him or his family) she says the charges

are not true. [Appendix, Defendant's exhibit 4]

The trial court erred in ruling that the letter could not be interpreted in a way that Miss

Buckner was admitting that she lied to people. That may have been a poor choice of words by

counsel, but the effect is the same - if the charges are not true, as stated in her open letter,

tlien someone, ie., Miss Buckner, must not have been totally upfront with law enforcement in

detailing what happened that day. It goes directly to her credibility.

The jury, as fact finder, is charged with sifting through the evidence and giving it the

due consideration it deserves. The jury is to determine the credibility of the witesses, flaws

and all. However, based on the court's intervention in this line of questioning, it suppressed a

crucial piece of evidence from the jury, thereby impacting the jury's ability to properly weigh

the evidence and. come to a just conclusion.

Allowing the line of questioning would not prejudice Appellee as its questions of Miss

Buckner were already in the form of leading questions by virtue of the court making Miss

Buckner a couit's witness, so on redirect, any concerns could have been hammered out by

Appellee. Especially since Appellee knew of the existence and content of the letter prior to

the stai-t of trial, in addition to Miss Buckner's feeling about the charges from the beginning of

the case, and certainly while Appellant's counsel was questioning her on the letter.
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Therefore, Appellant respectfully requests this Court find that the trial court abused its

discretion when it suppressed the questioning of Miss Buckner regarding her handwritten

letter and remand the matter back for trial on the sole issue of the felonious assault.

PROPC)6ITION OF LAW N0. III

APPELLANT WAS DEPRIVED EFFECTIVE ASSISTANCE OF COUNSEL
THEREBY DEPRIVING APPELLANT A FAIR TRIAL.

Standards of Review:

Ineffective Assistance of Counsel

The standard of review for ineffective assistance of counsel is set forth in Strickland v.

Washington, (1984) 466 U.S. 668; 104 S. Ct. 2052; 80 L. Ed. 2d 674; 1984 U.S. LEXIS 79,

requires the performance of trial counsel to be "reasonably effective". HN 6. It is a two-

pronged test to show a deficient perfori-nance by counsel. Id at 687,

The defendant must show that counsel made errors so serious that counsel was not

functioning as the `counsel' guaranteed the defendant by the Sixth Amendment, aiYd the

defendant must show that the deficient performance prejudiced the defense. "This requires

showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial

whose results are reliable***." Id.

The way to do that is to show that (1) counsel's performance was deficient or

unreasonable under the circumstances; and (2) the deficient performance prejudiced the

defense. State v. Pickens, (1/31/05) 3`a App. Dist. No. 9-04-28, 2005-Ohio-328, P21, citing,

State v. Kole (2001), 92 Ohio St. 3d 303, 306, 2001 Ohio 191, 750 N.E.2d 148. To warrant

reversal, the appellant must show that there is a reasonable probability that, but for counsel's

performance, the result of the proceeding would have been different. Strickland v. Washington
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(1984), 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052. Cited by State v. Lightle, (5/1/91),

3rd App. Dist. Nos. 2-89-4; 2-89-6; 2-89-15.

An accused is entitled to be assisted by an attorney, whether retained or appointed,

who plays the role necessary to ensure that the trial is fair. Strickland, HN 2.

To overcome the presumption that trial counsel provided competent representation, a

defendant has to show that counsel's actions were not trial strategies prompted by reasonable

professional judgment. In re Von Stein, (J/2/09) 3rd App. Nos. 5-08-22; 5-08-31, 2009-Ohio-

913, P38. The court must look at the totality of the circumstances and. not isolated instances

of an allegedly deficient performance. Id.

Failure to Object During Trial

Typically, counsel's failure to object to any irregularity during a trial results in either a

waiver of that issue on appeal or increases the standard of review by this Couri to a plain error

standard.

Plain Error

The plain error standard is to be taken with the utmost caution, under exceptional

circumstances and only to prevent a manifest miscarriage of justice. State v. Long, (1978) 53

Ohio St. 2d 91.

A miscarriage of justice occurred when Appellant's attorney 1) failed to object to the

trial court's ruling during his of questioning of Miss Buckner and the letter she wrote

[Defendant's Exhibit A, Appendix], effectively sliutting down that entire line of questioning,

2) his failure to even attempt to admit the exhibit into evidence because it had been properly

identified and authenticated, and 3) when he failed to proffer the letter and State's Exhibit 1

[Appendix] into evidence.
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Even under a plain error review, Appellant respectfully requests this Court find that

the counsel's performance was not mere trial strategy and thereby denying Appellant a fair

trial.

The result of the jury's conviction for felonious assault is not reliable because the jury

was not given all of the evidence it deserved to come to a just resolution.

Failure to Object

During trial

As noted in Assignment of Error No. 3, counsel appears to have failed to object to the

court's discussion and decision during the side bar although the record is not perfectly clear as

to that statement because of the inaudibles that are noted in the transcript. It seems safe to say

that no objection was raised because subsequent comments by the court and Appellee are not

consistent with responding to an objection.

Counsel failed to proffer the contents of the letter once he was shut down from

questioning Miss Buckner about its contents. Counsel attempted to offered the exhibit to be

admitted into evidence at the close of Appellant's case, and the court erred when it failed to

admit it into evidence Defendant's Exhibit A when the victim properly identified the exhibit

as hers and the court prevented counsel from asking any further questions. [T. 7/10/13, Vo1.1,

pp. 17-20]. The trial court also erred when it failed to admit Appellee's Exhibit 4, to

Appellant's detriment.

Once the admission of the exhibits was overruled, counsel failed to proffer State's

exhibit 4 and Defendant's exhibit A to get them in the record, and thereby did not preserve the

issue on appeal, increasing Appellant's burden to plain error.
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Pre-trial

Appellant's counsel failed to file any responsive pleading when Appellee filed its

motion seeking to have Miss Buckner declared a court's witness, as evidenced by the court in

its Journal Entry when it ruled "having reviewed the Motion and after determining that there

was no opposition to the motion, hereby sustains the same." [R. at 62]

It was not trial strategy to not file written opposition to the naming of Appellee's

source of its entire case as a court's witness.

Nor is it trial strategy to not object to the court shutting down an entire line of

questioning when there was no objection raised by Appellee, which was then used against

Appellant when counsel attempted to question Miss Hamilton about the contents of the letter

and Appellee's objection was sustained because counsel did not "lay the proper foundation

with Miss Buckner to astringently attack her testimony with Cory Hamilton." [T. 7/11/13, pp.

6,7] Further, the anticipated testimony based upon that exhibit should have been proffered

into the record for the express purpose of preserving the issue on appeal.

That did not happen, thereby depriving Appellant a fair trial. Appellant respectfully

requests this Court find that he did not receive effective assistance of counsel, to his detriment.

which deprived him of a fair trial and reverse the decision of the trial court and remand the

matter back to the trial court for a new trial.

Respectfully Submitted,

Devven Beaver, #687-028, pro se

CERTIFICATE OF SERVICE

This is hereby to declare that a true copy of the forgoing has
Been served upon the Union County Prosecuting Atty. at: 221 West
Fifth Street, Marysville, Ohio 43040, sent on the 15th day of
December, 2014, by regular U.S. Mail, postage affixed.

Devven Beaver, #687-028, pro se
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Case No. 14-13-15

P-RESTON, J.

I,, ll Defendant-appellant, Dev-ven W. Beaver ("Beaver"), appeals the July

11, 2013 judgment eiati-y of conviction and sentence of the Union County Court of

Coinsnon Pleas. For the reasons that follow, we affirin.

11111j2y 011 Decen-iber 21, 2012, the Union Cou:aty Grand Jury ilidicti;d Deavea-

on four cotznts, including: Count One of felonious assault in violation of R.C.

2903.11(A)(1), (D)(1)(a), a second-degree fe1oh.y, Count Two ol" robbery in

violation of R.C. 2911.02(.A.)(3), (B), a third-degree felony; Count Three of

kidnapping in violation of R.C. 2905.01(A)(3), (C)(1), a first-degree felony4 and,

Count Four of abduction in violation of R.C. 2905.02(A)(2), (C), a third-degree

felony. (Doc.No. 1).

IT3; On January 17, 2013, Beaver entered pleas of not guilty at

arraign-nent. (Doc.No.7).

JT4} On July 3, 2013, the State filed motions requesting that the trial court

issue an arrest wazxant for the victim, Krista Buckner ("Duckner"), as a material

and necessary witness, and requesting that the trial court declare her a court's

witness. (Doc. Nos. 56, 57). On that same day, the trial court issued a warrant for

Buckner's arrest as a inaterial and necessary witness. (July 3, 2013 JE, Doc. No.

58). On July 8, 2013, the trial court held a h.earillg on the State's motion

requesting that the trial court declare Buckner a court's witness. (July 8, 2013 Tr.
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Case No. I 4-13-15

at 3). 011 that same day, the trial coui-t granted the State's motion and declared

Buckner a court's witness under to Evid.R. 6 i 4{./Q. (July 8, 2013 JE, Doc, No.

62).

IT5g On July 10, 2013, Count Two of the indictment was dismissed at the

State's request. (July 10, 2013 JE, Doe. No. 70).

{^6} On July 10-11, 2013, a jury trial was hetd. At the end of the State's

case-in-chief, Beaver moved for a Crim:R. 29 judgment of acq-Liit:tal for Counts

Oiie, T1iree, arid Four of the indictment. (July 1.5, 2013 JE, Doe. No. 75). The

tri.al court granted Beaver's motion as to Count Three and denied his motion as to

Counts C)rie aiidFour. (Id.). The jury found Beaver guilty as to Count One and

not guilty as to Count Four. (July 11, 2013 Tr. at 70-71); (July 11, 2013 JE, Doc.

No. 76). Thereafter, the trial court sentenced Beaver to eight years imprisonment.

(Id, at 77); (Id.).

{^7} The trial court filed its judgment entry of sentence on July 11, 2013,

and Beaver filed his notice of appeal on August 2, 2013. (Doc. Nos. 76, 82).

Beaver raises four assigiunents of error for our review.

Assignment of Error No. I

The jury lost its way when reviewing the evidence, resulting in a
verdict that is against the manifest weight of the evidence and
the sufficiency of the evidence.
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{^8} In his fli-st assignment of error, Beaver argues that his felonious

assault conviction was against the manifest weight of the evidence and was not

supported by sufficient evidence. ln particular, Beaver argues that the State failed

to produce any corroborating evidence that he assaulted Buck-ner. Beaver argues

that Buckner was lying and that she caused the inju.ries to berself by hitting herself

with a car door because she was intoxicated.

{^,91 Manifest "weight of the evidence and sufficiency of the evidence are

clearly different legal concepts." State v. 717Qnzpkins, 78 Ohio St.3d 380, 389

(1997). As such, we address each legal concept individually.

1$10} "An appellate court's function when reviewing the sufficiency of the

evidence to support a crianinai conviction is to exainine the evidence aclanitted at

trial to determine whether such evidence, if believed, would convince the average

mind of the defendant's guilt beyond a reasonable doubt." State v. Jenks, 61 Ohio

St.3d 259 (1981), paragraph two of the syllabus, superseded by state constitutional

amendin.ent on other grounds as stated in State v. ,Sinith, 80 Ohio St.3d 89 (1997).

Accordingly, "[t]he relevant inquiry is whether, after viewing the evidence in a

light most favorable to the prosecution, any rational trier of fact could have found

the essential elements of the crime proven beyond a reasonable doubt.." Id. "In

deciding if the evidence was sufficient, we neither resolve evidentiary conflicts

nor assess the credibility of witnesses, as both are functions reserved for the trier
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of fact." State v. Jones, l st Dist. Hamilton Nos. C-120570 axid C-120571,

2013-Ohio-4775, 33, citing State v. Williams, 197 Ohio App.3d 505,

2011-0hio-6267, ¶ 25 (lst Dist.), See also State v. Beriy, 3d Dist. Defiance No.

4-12-03, 2013-Ohio-23 80, ¶ 19 ("Sufficiency of the evidence is a test of adequacy

rather than credibiiity oa- weight of the evidence."), citing Tlionip%:ins at 386,

1$11.1 On the other hand, in deter-n-iining whether a conviction is against the

rnanifest weight of the evidence, a reviewing court must exainine the entire record,

"`weigh[ ] the evidence and all reasonable inferences, consider[ ] the credibility of

witnesses and detennine[ ] whether in resolving conflicts in the evidence, the [trier

of fact] clearly lost its way and created such a manifest rniscarriage of justice that

the conviction must be reversed and a new trial ordered."' Tliompkins at 387,

quoting State v. Martin, 20 Oliio App.3d 172, 175 (l st Dist.1983). A reviewing

court must, however, allow the ti-ier of fact appropriate discretion on matters

relating to the weight of the evidence and the credibility of the witnesses. State v.

Z)eHass, 10 Ohio St.2d 230, 231 (1967). When applying the manifest-weight

standard, "[o]nly in exceptional cases, where the evidence `weighs heavily against

the conviction,' should. an appellate court overturn the trial court's judginent."

State v. Haller, 3d Dist. Allen No. 1-11-34, 2012-Ohio-5233, ¶ 9, quoting State v.

Hunter, 131 Ohio St.3d 67, 2011-Ohio-6524, ¶ 119.
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}^j2} The crix-ninal offense of felonious assault is codified in R.C. 2903.11,

which provides, iri relevant part: "No person shall knowingly ***[c]ause serious

physical harni to another ***." R.C. 2903.11(A)(1). The requisite culpable

tnel-ital state for felonious assault is "kiaowingly." "A person acts knowingly,

regardless of his purpose, wlaen 1ze is aware that his conduct will probably cause a

certain result or will probably be of a certain nature. A person has knowledge of

circunastances when he is aware that such circurnstances probably exist." R.C.

2901.22(B). "Serious physical han-i-i" is any of the following:

(a) Any mental illness or condition of such gravity as would

normally require hospitalization or prolonged psychiatric treatment;

(b) Any physical harin that carries a substantial risk of death;

(c) Any physical harm that involves some permanezit incapacity,

whether partial or total, or that involves some temporary, substantial

incapacity;

(d) Any physical harm that involves some permanent

disfigurement or that involves some teinporary, serious

disfigurement;

(e) Any physical hann that involves acute pain of such duration as

to result in substantial suffering or that involves any degree of

prolonged or intractable pain.
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R.C. 2901.01(A)(5).

}^13} The State presented testii-nony from. nine witnesses during the trial.

Although she was declared a court's witness, Buckner was called as the State's

first witness. (July 10, 2013 Tr., Vol. I, at 99). Buckner testified that she an.d

Beaver went to C1-ii11icothe, Ql-tio for the weekend following the Thanksgiving

holiday in November 2012. (Id. at 100). At the time of the incident, she had been

in a relationship with Beaver for approximately four or five years. (Id.).

1^14} Beaver was to drive her to Ivlarysville, Ohio on Nlonday, November

26, 2012 so that she could go to work at Honda of America Ivlanufacturing, Inc.

("Honda"): (Id. at 101). Buckner was to report to work at 4:00 or 4:30 p.m., but

did not arrive to the parking lot outside Honda until 5:00 or 5:30 p.m. (Id.). She

testified that she had been drinking beer and vodka earlier that day. (Id. at 118).

She testified that she was "buzzed," but not drunk. (Id. at 11 S, 119).

}¶15} 'When they arrived at Honda, Buckner got out of the car to retrieve a

pair of work boots from her mother's car, which was in the parking lot because

Buckner's brother also worked for Honda. (Id. at 101-102). After she retrieved

her work boots, she got back into the car with Beaver to talk with him while she

put her boots on. (Id. at 102-103). At that poirnt, she testified that they began to

argue over gas money-that is, he wanted her to give him gas lnoney and she told

him that she did not have any money. (Id. at 103)
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}^16} While they were arguing, Beaver drove out of the Honda parking lot.

(Id. at 104). Buckner testified that she told Beaver to stop the car and to let her

out, but he would not. (Id. at 105). According to Buckner, Beaver was driving to

her mother's house so that she could get money from her mother to give to Beaver.

(Id. at 113-114). Shortly after tlae couple left the Honda parking lot, Buclaner

testified that Beaver punched her in the face two or tl-iree times, and that she was

scared of him and was fighting back because she knew what he was capable of.

(Id. at 105-106, 161). After Beaver punched her, Buckner's nose began to bleed.

(Id. at 107).

}^17} Beaver then pulled over by a gas station, and Buckner got out of the

car, but she stated she had to get back into the car because she did not have

another way to get home. (Id. at 111). According to Buclkner, they were lost and

she wanted to go inside the gas station to ask for directions, but Beaver did not

want her to go inside because he was concerned someone might think he hurt her

since she had blood all over her clothes. (Id.). She further testified that she

attempted to call 9-1-1 while she was in the car on the way to her mother's house,

but could riot get through to an operator due to poor cell-phone reception. (Id. at

165).
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1j181 Wlien Beaver and Buclmer arrived at Buckner's niother's house

around 8:04 p.m., Buckner went inside, called 9-1-1, and told the dispatcher that

Beaver struck her in the face. (Id. at 113-114).

{^119} Lieutenant John Shaffer ("Lieutenant Shaffer") of the Marion Police

Depai-tment responded to Buckner's mother's house. (Id. at 116). By the time

Lieutenant Shaffer arrived, Beaver already left to get gas. (Id. ). While Lieutenant

Shaffer was interviewing Buckner, he took Buckner"s clothing as evidence. (Id. at

117). After Buckner spoke with Lieutenant Shaffer, she sought medical treatment

at Marion Gezieral Hospital. (Id. at 120). Shortly after leaving the hospital,

Buckner spoke witli Union County Sheriff Deputy Kelly Nawrnan ("Deputy

Nawman'"). (Id. at 119-120).

fT20} At Marion General Hospital, Buckner was diagnosed with a broken

nose. (Id. at 120). Buckner's injuries required corrective surgery, which was

perfornled about one month later. (Id. at 120). Buckner testified that her injuries

were "awful" and that her face was swollen and her eyes were black and blue. (Id.

at 121). She testified that she had not yet recovered from her injuries and said,

"It's still dark and still - the inside of my nose is - hurts, you know, around dust,

dirt, things like that; so it's not completely healed now." (Id.). According to

Buckner, this was not the first tiine Beaver struck her-he broke her nose before.

(,Id. at 10 8, 110).
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1^21 } Buckner testified that, in addition to statements that she provided to

law enforcenaezit and medical professionals, she provided an affidavit to Beaver's

counsel on March 11, 2013-she identified the affidavit as State's Exbibit Four.

(Id: at 122). She testified that Beaver and his inother told her to write the affidavit

and she did because she felt sorry for hi.m and still loved him. (Id: at 123, 124).

Specifically, she testified that Beaver's mother picked her up and drove her to

Beaver's cou7isel's office so she could provide the affidavit. (Id.). In the affidavit,

she averred that she was drinking on November 26, 2012, that she was not clear

about the events of that night, and that she could have hit her nose on the car door.

(Id. at 124). However, Buckner testified that the portion of the a.ffzdavit where she

stated that she could have hit her nose on the car door was not true. (Id.). Rather,

Buckner testified at trial that she was not hit by a car door, did not fall on her face

when she was retrieving her work boots from her ariother's car, and did not fall at

any otlier time during the ride back to her mother's house. (Id. at 119, 132-133).

1^22$ On cross-examination, Buckner testified that she and Beaver were

drinking "[a] fifl:h or a pint" of vodka on the car ride from Chillicothe to

Marysville. (.Zd at 127). Buckner confirzned that she lied in the March 11, 2013

affidavit, but fiirther indicated that she wrote in the affidavit, "I don't think he

needs prison, but help. Prison does him no good." (Id. at 134). Buckn.er also

testified that she sent Beaver a letter while he was in,jail awaiting trial, which she
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identified as Defendant's Exhibit A, (Id. at 135). In the letter, Buclnner said that

she did not agree with one of the charges against Beaver. (Id. at 136).

f^,231 On re-direct examination, Buckner identified State's Exhibits `rwo

and Three as the statements she provided Lieutenant Shaffer and Deputy Nawman.

(Id. at 157-161). B-uckaier testified that she provided the same staten-ient to

Lieutenant Shaffer and Deputy Nawlran. (Id.). She fiirther testified that she made

the sanle slat.ement to the niedical staff at Marion General Hospital when she

sought treatment for her injuries. (Id. at 161-1.62).

{¶24} 011 re-cross examination, Buckner testified that she did not wwit to

testify against Beaver and that she was only testifying against him because she

was arrested prior to the hearing for evading the prosecutor's efforts to serve her

with a subpoena to testify. (Id. at 170-171). She indicated that she was telling the

truth and that the reason she did not want to testify was not because she was

concerned about perjury. (Id. at 171-172).

11[251 The next day, Marion City Police Departznent 9-1-1 dispatcher Bevin

Peppard ("Peppard") testified that she received a 9-1-1 emergency call fi-om

Buckner at 8:08 p.m. on the evening of Noveanber 26, 2012 while she was

working as a. dispatcher. (July 10, 2013 Tr., Vol. II, at 183). Peppard identified

State's Exhibit Five as a trl.ie and accurate audio recording of Buckner's 9-1-1 call,

which was subsequently played for the jury. (Id. at 184-186).
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1^261( Lieutenant Edward Brown ("Lieutenant Brown") of the Marion City

Police Department testified that he was dispatched to BuckYier's mother's house

on November 26, 2012. (Id. at 188). Shortly after he arrived at Bucktier's

rnother's house, he learned that Beaver had already left to go to the gas station.

(Ia'. at 190). As a result, Lieutenant Brown drove to the gas station, saw Beaver,

and pulled lainl over. (Id. at 191-192). Lieutenant Brown testified that Beaver told

him that Buckner was di-inlcing and arguing with huna while they were dtiving from

Clullicothe to Marysville. (Id. at 192). He ffiirther testified that Beaver told him

that Buckner tripped and fell in the Honda parking lot and that was how she

became injured. (Id. at 193). i-le testified that Beaver did not indicate that

Buckner hit her face on the car door. (Id.). On cross-examination, Lieutenant

Brown testified that he did not notice any alcohol odor on Beaver's breath and that

he did not appear to be inlpaired. (Id, at 195). 3Further, he testified that Beaver did

not appear as if he had been in a fight or altercation and he did not recall seeing

any blood on him. (Id. at 196). However, he did not examine Beaver's hands for

any bruises or scrapes. (Id.).

{^, 27} Lieutenant Shaffer testified that he too was dispatched to Buckner's

n}other's house on November 26, 2012. (Id. at 198). After arriving at Buckner's

motlier's house, Lieutenant Shaffer spoke with Buckner about the incident. (Id. at

199). He testified, "She was upset, seemed angry." (Id.). He testified that her
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clothes -^Arere covered in blood and that she had a sinah buinp above her right eye

and an injury to her nose. (Id.). He testified that Buckner told hini that Beaver

assaulted her in his car after leaving the Honda parking lot. (Id. at 200). Buckner

told ham that she had been drinking earlier and he smelled the odor of alcohol on

Buckner's breath; however, he stated that she did not appear to be ihtoxicated.,

(Id. at 202-203). Lieutenant Shaffer identified State's Exhibits Six and Seven as

the Honda uniforyn-a u^hite shirt and vrh.ite pants-Buckner was vvearing on the

evening of November 26, 2012. (Id. at 207-208). Lieutenant Shaffer testified that

he examined Buckner's uniforrn and did not notice any dirt or debris on the shirt

or pants. (Id. at 209). Lieutenant Shaffer identified State's Exh.ibits 9 through 13

as true and accurate photographs of Buckner's condition as he observed it on the

evening of November 26, 2012. (Id.).

{^28} On cr®ss-exalnination, Lieutenant Shaffer confirmed that the stains

on Buckner's uniform were fresh blood stains because the red marks were still wet

when he first observed them. (Id. at 216). He further testified that Buckner told

him that she was riding in the passenger seat of Beaver's car when he reached over

and struck her several times. (Id. at 221). Lieutenant Shaffer identified

Defendant's Exhibit B as his report depicting the November 26, 2012 incident.

(Id. at 217).
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}^29} Non-na Prater ("Prater"), Buckner's mother, testified that she

observed Buclui.er when she arrived at her house on the evening of Noveniber 26,

2012. (Id. at 229). Prater testified that Buckner was upset when she arrived, was

covered in blood; aaid watlted to call the police. (Id. at 230). She testified that she

did not think that Buckner was intoxicated w:heti she arrived, but that she "was

very upset," "hurt," "angry," and was crying. (Id. at 229-230, 234). Prater

testified that Buckner wanted her to give Beaver gas money, and when she went

out to Beaver's car, "[h]e jumped out of his car. He said: Look, I don't have -

there's no blood on me." (Id at 230-231). Prater told Beaver to get into his car

and follow her to the gas station, and she put gas in his car. (Id.). Prater identified

State's Exhibits 14 through 18 as true and accurate photographs of Buckner

depicting her "normal" look and how she looked in the days and weeks following

the incident: (Id. at 236-238).

}^30} Cassandra Cook ("Cook"), a registered nurse with Marion General

Hospital, testified that she saw Buckner when she came to the Marion General

Hospital Emergency Room on Novernber 26, 2012. (Id. at 253). Cook identified

State's Exhibit One as Buckner's November 26, 2012 chart documentation from

Marion General Hospital. (Id.). Cook testified that she treated Buckner, and

Buckner told her that her pain was nine out of ten when she first arrived to the

eniergency room. (I^1. at 254, 257). She stated that Buckner sought treatment
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because she had been in an "altercation." (Id. at 254). Cook further testified that

' she interacts with intoxicated patients, but, based on her knowledge and

experience, she did not smell the odor of alcohol on Buckner or believe her to be

intoxicated. (Id. at 260-261). Cook identified State's Exhibits 19 through 21 as

photographs she took of Buckner, v-,,hich truly and accurately reflected. Buckner's

injuries as they appeared on the evening of Novernber 26, 2012. (Id. at 258-259).

011 cross-exalixination, Cook testified that, even tlaough the historical notes

included in State's Exhibit One indicated that Buckner told the triage nurse that

she had been drinking, Cook did not have a chance to review the notes prior to

treating Buckner and did not believe Buckner was intoxicated based on her

interaction with her. (Id. at 263-264). She also testified that she did not have the

kind of training that would provide her knowledge to testify as to what anight have

caused Buckner's injuries. (Id. at 266).

1^1311 Kristina Roberts ("Roberts"), a nurse practitioner with Marion

General Hospital, testified that she also treated Buckner on tlae evening of

November 26, 2012. (Id. at 271, 273). Roberts testified that Buckner came to the

emergency room that night because of "an alleged assault with facial injury." (Id.

at 271). She stated that she saw Buckner after Cook initially assessed her, and

confirnned that Buckner's nose was broken. (Id. at 273). Roberts also testified,

based on her training and experience, that she did not believe Buckner was
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intoxicated at the time she treated her, ^Id. at 276). On cross-examiriation,

Roberts described Buckner's forehead as swollen and as having bruising and

aLrasiolls to the bridge of her nose. (Id. at 281). She indicated that Buckner's

injures were located oii the top of her nose and on the right side of her forehead

extendhig to her brow. (Id.). On re-direct exan-iir4ation, Roberts testified that the

abrasion injuries Buclu-ler sustained are co.iriinon injuries when someone is hit, or

assaulted, in the nose. (Id. at 282-283).

€92} Deputy Nawman testified that she interviewed Buckner after she was

seen at Marion General Hospital. (Id. 286). Slie said, "My initial impression of

her was that she ivas agitated and upset ***." (Id. at 288). Deputy Nawman

testified that she heard Bucktier's testimony and that it was consistent with the

narrative she prepared after ineeting with Buckner on the night of the incident.

(Id. at 290). Deputy Nawman testified that she did not find any evidence that

Buckner caused her injuries to herself. (Id. at 292). Deputy Nawman identified

State's Exhibit 22 as a photograph she took of Buckner, which truly and accurately

reflected Buckner's irtjuries as they appeared on the night of the incident. (Id. at

289).

}^33} Thereafter, the State moved to admit its exhibits and rested. (Id. at

299-307). State's Exhibits One, Six, and Seven were admitted by stipulation. (Id.
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at 301, 305). State's Exhibits Two, Three, and Fourl were excluded. (Id. at

301-304). (See also July 11, 2013 Tr. at 15-19).2 State's Exhibit Five was

admitted over the defense's objection. (Id. at 304-305). State's Exhibits 9 through

22 were admitted without objection. (Id. at 306-307). Next, Beaver made a

Crim..12. 29(A) motion, which the trial court deniecl. a.s to Counts One and Four of

the indictment and granted as to Count Three of the indictment. (Id. at 314-322).

1^1341 The next day, Beaver presented the testiniony of one witness, Cory

Hamilton ("Hamilton"), the Union County Prosecutor's Office's Victims of Crime

Assistance Prograi-n ("VOCA") advocate. (July 11, 2013 Pre-Day 2 Tr. at 5-6)

Harnilton testified that she iiiitially made contact with Buckner on November 28,

2012, and thereafter made contact with her approximately five times after

attempting to contact her more than "a dozen" times. (Id. at 7). Further, she

testified that Buckner did not tell her that the accusations against Beaver were lies

or that she did not want Beaver to be prosecuted. (July 11, 2013 Tr. at 4-5).

Moreover, she testified that tlle Union County Prosecutor's Office had to arrest

Buckner to ensure that she would testify because she was a material witness. (Id.

1 The record reflects that the State did not offer State's Exhibit Four at the conclusion of its case-in-chief
because the trial court excluded State's Exhibits Two and Three, and the State reasoned that State's Exliiliit
Four would be excluded for the same reason. (July 10, 2013 Tr., Vol. Il, at 304). Beaver did not object to

State's Exhibit Four. (Id.). The next day, the trial court noted that Beaver "wanted to adi-nit Exhibit 4."

(July 11, 2013 Tr. at 17).
2 The .record reflects that the trial court initially excluded State's Exhibits Two, Three, and Four pursuant to
Evid.R. 803(5). (July 10, 2013 Tr., Vol. II, at 301-304). The next day, the trial court clarified that it
improperly excluded State's Exhibits Two, Three, and Four under Evid.R. 803(5), and excluded the
exhibits under Evid.R. 801(Lf)(1)(A), (B). (July 11, 2013 Tr. at 15-19).
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at 7). On cross-examination, Hamilton testified that Buckner did not deny that

Beaver assaulted her and broke her nose and that she remained consistent as to

what happened on November 26, 2012. (Icl. at 10, 12).

11135} Thereafter, the defense moved to admit Defendant's Exhibits A and

B, which were not adinitted, and rested. (Id. at 14-18). The State did liot present

any witnesses on rebuttal, and the matter was submitted to the jury, which fourld

Beaver guilty as to Count One not guilty as to Count Four. (Id. at 19, 65, 70-71).

{^36} We first review the sufficiency of the evidence supporting Beaver's

felonious-assault coiiviction. State v. Velez, 3d Dist. Putnam No. 12-13-10,

2014-Ohio-1788, ¶ 68, citing State v. Win-anneY, 3d Dist. Marion No. 9-98-46, 1999

WL 355190, * 1(Mar. 26, 1999). Beaver argues that the State did not prove

beyond a reasonable doubt that he caused Buckner's injuries because it did not

produce cor-roborating evidence of Buckner's version of events. However,

Beaver's argument is erroneous because the statute does not require con-oborating

evidence for a felonious-assault conviction. See R.C. 2903.11. See also State v.

Gibson, 5th Dist. Stark No. 2013CA00175, 2014-Ohio-1169, ^ 36-37 (victim's

testimony alone is sufficient to support felonious-assault and abduction

coilvictions). Rather, the credibility and weight of the evidence are prilnarily for

the trier-of-fact-in this case, the jury. State v.Frazier, 115 Ohio St.3d 139,

2007-(Jhio-504^8; ¶ 106, citing State v. DeHass, 10 Ohio St.2d 230 (1967),
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paragraph one of the syllabus. In assessing the sufficiency of the evidence, we do

not resolve evidentiary conflicts or assess the credibility of witnesses; rather, we

determine if any rational trier of fact could have found the essential elements of

feionious assault beyond a reasonable doubt when viewing the evidence in a light

inost favorable to the prosecution. Jenks, 61 Qhio St.3d 259, at paragraph two of

the syllabus; Jones, 2013-Ohio-4?75, at Tj 33. There was sufficient evidence

supporting each elelnent of felonious assault.

11371 Here, the testimony of the victim, law enforcement officers, medical

professionals, and the VOCA advocate amounted to sufficient evidence that

Beaver conunitted felonious assault. Buckner testified that Beaver punched her in

the face two or three times after they left the Honda parking lot. (Ju1y 10, 2013

Tr., Vol. I; at 105-106). Lieutenant Shaffer and Deputy Nawman testified that

they iiaterviewed Buckner shortly after the incident and she told them that Beaver

punched her in the face after they left the Honda parking lot while they were

arguing. (July 10, 2013 Tr. Vol. II at 200, 221, 290). Likewise, Hanaiiton testified

that Buckner did not deny that Beaver assaulted her and broke her nose and that

she remaiiied consistent as to what happened on November 26, 2012. (July 11,

2013 Tr. at 10, 12), The testimony of Lieutenant Shaffer, Deputy Nawinan, and

Hainilton supports Buckner's version of events. Buckner also told the medical

personnel at Marion General Hospital that she was assaulted when she sought
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treatment for her inj'uries. (See State's Ex. 1); (July 10, 2013 Tr., Vol. II, at 254,

271). Punching someone in the face satisfies the requisite culpable niental state

for felor^ious assault-tliat is, Beaver was aware that punching Buckner in the face

would probably cause her serious physical harm. See R.C. 2901.22(B). See also

State v. Higgins, 9tlz Dist. Surrunit No. 26120, 2012-01-lso-5650, j( 19 ("[flor the

law to hold him to have acted `knowingly,' it is only necessary that tlre serious

physical hariyi is a`reasonable and probable' result of his a:ction."), quoting State

V. Powell, l lth Dist. Lake No. 2007-I,-187, 2009-0hio-2822,^ 52.

{^38} Next, the physical evidence in the record supports that Beaver caused

se.ri.ous physical hann to Buckner. (See State's Exs. 1, 6-7, 9-22). Beaver broke

Buckner's nose and caused it to bleed profusely. (See State's Exs. 1, 6-7); (July

10, 2013 Tr., Vol. 1, at 107, 120); (July 10, 2013 Tr., Vol. II, at 198, 273). As a

result of her injuries, Buckner suffered significant bruising and swelling to her

face as evidenced by the nuinerous photographs, which were admitted into

evidence. (See State's Exs. 9-22); (July 10, 2013 Tr., Vol., I at 121); (July 10,

2013 Tr., Vol. II; at 199, 236-238, 258-259, 281, 289). Buckner's injuries caused

her to seek medical treatment, and ultimately required surgery. (See State's Ex..

1); (July 10, 2013 Tr., Vol. I, at 120). Serious physical harm includes any physical

ha.nn "that involves some teniporary, serious disfigurement," or "physical harln

that involves acute pain of such duration as to result in substantial suffering or that
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involves any degree of prolonged or iritractable pain." R.C. 2901.01 (A)t'5)(d), (e).

Buckner described her injuries as "awful" and testified that she was continuing to

experience disconifort from her injuries at the time of the trial. (July 10, 2013 Tr.,

Vol. 1, at 121); State v. Lawsor2 , 3d Dist. Union No. 14-06-13, 2006-Q.liio-5160, ^

27 (concluding that the jury did not lose its way in finding that two months of

persistent pain constituted either "acute pain of such duration as to result in

substantial suffering" or "any degree of prolonged or intractable pain" under R.C.

2901.01(A)(5)(e)). Cook testified that Buckner rated her pain as a nine out of ten

when she first sought medical treatment for her injuries. (July 10, 2013 Tr., Vol.

lI, at 257). Likewise, the jury saw photographs of Buckner before, right after, and

in the days and weeks following the incident that depicted the swelling and

bniising Buckner experienced to her face. (S'ce State's Exs. 9-22); State v. Stover,

3d Dist. Union No. 14-12-24, 2013-Ohio-5665, ^ 44 (finding that the victim

suffered serious physical hann under R.C. 2901. .01( A)(5)(d) because his "face was

extremely bruised and swollen"). Accordingly, a jury could reasonably find that

Buckner suffered some temporary, serious disfigurement, or a duration of acute

pain that resulted in substantial suffering or any degree of prolonged intractable

pain.

{¶39} Viewing this evidence in a light most favorable to the prosecution, a

rational trier of fact could have found beyond a reasonable doubt that Beaver
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lcjaowingly caiised serious physical 1ia:rln to Buckner, and therefore, coannlitted

felonious assault.

1^1401 I-laving concluded that Beaver's conviction was based on sufficient

evidence, we next address Beaver's ar9ument that his conviction was against the

manifest weight of the evidence. Velez, 2014-Ohio-1788, at Jj 76. As we

sununarized in our discussion of the sufficiency of the eviden.ce above, Buckner

testif^ed that Beaver struck her in the face multiple times breaking her nose, and

the law enforcement offrcers' and the VOCA advocate's testimony coinplemented

Buckner's testin-iony. Also, as we suaniiiarized above, there was ample evidence

documenting the extent of Buckner's injuries. Prater testified that Buckner was

crying and very upset, and Lieutenant Shaffer and Deputy Nawman described her

as upset and angry or agitated after the November 26, 2012 incident.

{^41} Beaver attempted to discredit Buckner's version of the events of

November 26, 2012. As such, on appeal, Beaver argues that Buckner caused the

injuries to herself because she was intoxicated and ran into the car door and argues

that she lied that Beaver caused her injuries because she was angry with hizn for

ending their relationship.

{¶42} There is no evidence that Buckner caused her injuries because she

was intoxicated or that she fabricated her stoiy. First, while the evidence in the

record dein.onstrates that Buckner had been drinking that day, the evidence does
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not demonstrate that she was intoxicated-that is, the evidence in the record does

not show that she was so inebriated that she was unsteady on her feet or unable to

control her faculties, i.e. running into a car door. Rather, Buckner testified that

she was not intoxicated, and the law enforcement officers, medical persomiel, and

Buckner's mother also testified that she did rrot appear to be intoxicated. (July 10,

2013 Tr., Vol. I, at 1.18, 119); (July 10, 2013 Tr., Vol. II, at 202-203, 234, 260-

261, 27E).

{^431 Second, although Buckner adrnittedly lied in the March 11, 2013

affidavit stating that she was not clear about what happened on Noveniber 26,

2012 and that she lnay have hit her head on the car door, she indicated that she lied

in. the affidavit because she felt sorry for Beaver and still loved him. (July 10,

2013 Tr., Vol: I, at 122-124). Nevertheless, Beaver argues that the evidence that

Bucliner hit her head on the car door outweighed the evidence that he struck her.

However, the only evidence in the record that Buckner hit her head on the car door

is her statement in the March 11, 2013 affidavit. Instead, the evidence in the

record indicates that Beaver told Lieutenant Brown that Buckner tripped and fell

down in the Honda parking lot. (July 10, 2013 Tr., Vol. II, at 193). The jury very

well may have viewed the contradiction in Beaver's statement to Lieutenant

Brown and Buckner's affidavit as creating an inconsistency and instead gave more

weight to Buckner's trial testimony. In, addition, Lieutenant Shaffer testified that
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he examined Buckner's ciothing and did not note any dirt or debris that would

have been consistent witli a fall. (Icl. at 209). Indeed, while Buckner testified that

she still loved Beaver and did not want to testify against him, she testified that her

story was not fabricated. (July 10, 201 _3 ) Tr. Vol. i at 170-172).

$^, 44} Accordingly, Beaver5s argument that Bucki-ier fabricated her story

and caused her injuries to herself because she was intoxicated was underwhelming

cornpared to the evidence that Beaver coinnitted felonious assault.

}^45} After weighing the evidence and evaluating the credibility of the

witnesses, with appropriate deference to the jury's credibility deternlination, we

cannot conclude that the jury, as the trier of fact, clearly lost its way and created a

manifest injustice. As such, we are not persuaded that Beaver's felonious-assault

conviction must be reversed and a new trial ordered.

{$46} For these reasons, Beaver's first assignment of error is overruled.

Assignn3ent of Error I^To. II

I'be trial court erred when it granted the State's motion to make
Krista Buckner a material witness which was prejudicial to
appellant.

}¶47} In his second assigrunent of ez-r.or, Beaver argues that the trial court

ezYed in designating Buckner as a court's witness.3 Specifically, Beaver argues

3 We note that Beaver argues that the trial court erred in declaring Buckner a material witness; however, it
appears that Beaver intended to argue that the trial court erred in declaring Buckner a court's witness. (See
Appellant's Brief at 11-15). The material-witness standard applies to the State's ability to obtain an arrest
warrant for a witness who is material to the case, and whose detention is necessary to procure their
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that he was prejudiced by Buckner being called as a court's witness because it

allowed the State to conduct its direct examination of her using leading questions,

and put more weight on her testimony in the eyes oftrie jury.

{^481 1lnder Evid.R. 614(A), "[flhe court may, on its own anotion or at the

suggestion of a party, call witnesses, and all parties are erititled to cross-examinc

witnesses thus called." The purpose of calling a witness as a couit's ,vitness is to

allow for a proper determination in a case where a witness is reluctant or ui3willing

to testif^,, or there is some indication that the witness's trial testimony will

contradict a prior statement made to police. State v. Renner, 2d Dist. Montgomery

No. 25514, 2013-Ohio-5463, ,( 23, citing State v. Curry, 8th Dist. Cuyahoga No.

89075, 2007-Ohio-5721, ^, 18; State v. Arnold, 189 Ohio App.3d 507,

2010-Ohio-5379, ^j 44 (2d Dist,). "The prime candidate is a victim and an

eyewitness who will not otherwise cooperate with the party originally planning to

call him." Renner at^ 23, citing Curry at ^, 18.

{;491 The trial cQurt's decision to call a witness under Evid.R. 614(A) is

within the trial court's discretion and will not be reversed absent an abuse of

discretion. Id., citing State v. Croona, 2d Dist. Moz7tgoinery No. 25094, 2013-

attendance at trial. State ex rel. Dorsey v. Haines, 63 Ohio App.3d 580, 582 (2d Dist.1991). Conversely, a
witness may be declared a court's witness «^hen the witness's testimony is beneficial to ascertaining the
truth of the matter and there is some indication that tlae witness's trial t.estinlony will contradict a prior
statement, or that there is some indication that the witness refuses to, or is reluctant to, testify. State v.
Artiold, 189 Ohio App.3d 507, 2010-Ohio-5379, ¶ 44 (2d Dist.); State v. Renner, 2d Dist. Montgomery No.
25514, 2013-Ohio-5463, ¶ 23, citing State v. Curry, 8th Dist. Cuyahoga No. 89075, 2007-Ohio-5721, ¶ 18.
Beaver does not argue in his brief that the trial court erred in issuing a warrant for Buckner's arrest as a
inatei-ial witness and subsequently detairiing her to ensure her attendance at trial.
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Ohio-3377, ^ 74, citing State v. Jones, 2d Dist, Montgornery No, 14731, 1996 'Ajl

38940. *4 (Jan. 31; 1996). "The terin `abuse of discretion' connotes iiiore than an

error or law or judgment; it i4iiplies that the court's attitude is unreasonable,

arbitrary, or uncoriscionabIe." State v. Apanovitch, 33 Ohio St.3d 19, 22 (1987),

citing State v. Adariis, 62 Oliio St.2d 151, 157 (1980).

1^1150} Evid.R. 61 4(C) requires that objections to the trial court's calling of a

witness be rnade either at the time of the calling or shortly thereafter. Beaver did

not object to the trial court's calling of Buckner as its witness. He filed no written

opposition to the State's motion, nor did his trial counsel orally contest the calling

of Buckner. As such, Beaver waived. appellate review of this issue. See State v.

1llay, 3d Dist. Logan No. 8-11-19, 2012-Ohio-5128, ¶ 64, citing State v. Davis, 79

Ohio App.3d. 450, 455 (4th Dist.1992) and State v. Brown, I1th Dist. Trumbull

No. 2001-T-0146, 2003-01-fio-2364, T 38-39.

{^151} Even assuming Beaver did not waive this issue, the trial court did not

abuse its discretion in declaring Buckner its witness. Buckner's testimony was

essential to deternnining the case against Beaver, she was unwilling or reluctant to

testify, and there was some evidence that she would contradict her prior statements

ynade to law enforcement ©fficers. In particular, the State was unsuccessful in its

atteanpts to subpoena Buckner, was unable to contact her, and believed she did not

want to testify against Beaver based on a letter she wrote to Beaver, in which she
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stated, :`1 told Cory Hainilt:on I will not testify against you." (Defendant's Fx. A).

Likewise, the affidavit that Buckner provided to Beaver's counsel stating that she

was unclear about the events of Noveanber 26, 2012 and that she may have hit her

head on the car door contradicted her original statements that Beaver struck her.

(July 10, 2013 Tr., Vol. 1, at 124). At trial, Bucliier affin-iied her unwillingness to

testify and said that she would not have testified if the trial court had not ordered

her arrest. (Icl. at 171).

1^j521 We also note that Beaver's argurnent that he was prejudiced by

Bucl,ner being declared a court's witness is erroneous. In fact, when Btackner was

initially called to testify, she was called as if she were the State's witness, (July

10, 2013 Tr. Vol. I at 99). See also State v. Ross, 1Oth Dist: Franklin No. 93AP-

1017, 1993 WL 538305, *2 (the jury was not infonned that the witness was a

court's witnessbecauseshewas called as if she were the State's witness). When a

witness is designated: a court's witness, both parties are pen-nitted to cross-exainine

the witness-that is, both parties may ask the witness leading questions. See

Evid.R.. 614(A). See also State i,^ Webb, 70 Ohio St.3d. 325, 340-341 (1994)

(finding that it is unnecessary to conclude that the State would be entitled to ask

leading questions on direct examination for the court to be able to call the witness

as a court's witness at the State's request). Nonetheless, Beaver did not provide

any argument relative to how he was prejudiced by the State being pennitted to
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ask Buckaer leading questions, and we decline to make an argument for him on

appeal. State v. Fisher, 3d Dist. Hardin No. 6-13-03, 2014-Ohio-436, T, 7, fn. 1,

citing App.R. 12(A)(2); App.R. 16( A)(7).

{^53} Therefore, Beaver's second assigni-nent of eiTor is overruled.

Assignment of Error No. fII

The trial court erred when it deiiied fippella.nt's cotinsel the
^F_,!a^^^$a
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_ :^ ^ va^^^^__ _

^^ ^^^i.
while he was in j ail.

1^154} In his thard assignment of error, Beaver argues that the trial court

erred in denying his trial counsel the ability to question Buckner about the letter

she sent to Beaver wHe he was in jail. We find this assigaunent of en-or to be

without merit because the trial court did not make a ruling that prevented Beaver's

trial counsel from questioning Buckner about the letter she sent to Beaver. See

Dailey v. R & J Cornniercial C'ontracting, 10th Dist. Franklin No. 01AP-1464,

2002-Ohio-4724, ^, 17 ("Assignments of error should designate specific rulings

which the appellant wishes to challenge on appeal."), quoting Taylor v. Fr°aiiklin

Blvd. NursingI:Io=ne, Inc., 112 Ohio App.3d 27, 32 (8th Dist.1996).

f^155} The transcript of the hearing reveals the following exchange

regarding the letter:
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[Beaver's Counsel]: Ms. Buckner, I'm going to hand to you

what's been marked as Defendant's Exhibit

A. Can you identify what that document is?

[Buckner]: It's a letter.

[Beaver's Counsel]: And it's a letter from - to whom from

whom?

[Buckner]: To Devven from me.

[Beaver's Counsel]: Oka.y. Do you recall - did you -- can you

review that letter? Do you recall writing

that letter?

[Buckner] : Yeah.

[Beaver's Counsel]: Okay. And at what point - when did you

send that to him?

[Buckner]: I don't know.

[Beaver's Counsel]: Okay. In that letter, don't you indicate that

the events of November 26th of 2012 that, in

fact, you had not told the truth to the police

and others about what happened that night?
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[Bdckner]: I -- I talked to Ms. Hamilton abotst the

charges. I called her and asked her. I said

those are not correct, so -

[Beaver's Counsel]: We're ilot going to get to that. I'm talking

about the letter here.

[Buckner]: Yeah. That's what I said in here, isn't it?

[Beaver's Counsel]: Are you faaniliar with the conteiits of the

letter? Do you need some tiine to read it?

[Buckner]: No. I know what it says.

[Beaver's Caunsel]: Okay. And, in fact, within that letter to Mr.

Beaver, you acknowledge that you had lied

to people about what had happened, correct?

[Buckner]: This is - no.

[Trial Court]: Counsel approach.

(Thereupon, the following bench conference was held.)

[Trial Court]: That's not what this says.

[The State's Counsel]: That's not what it says either.

[Beaver's Counsel]: (Inaudible.)

[Trial Court] : (Inaudiblz) possible interpretation of that.

[The State's Counsel]: Right.
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[Trial Court]: No possible interpretation of that.

[The State's Counsel]: I just got done reading it.

[Trial Court]: (Inaudible.)

[Tlae State's Counsel]: It sounds like - it sounds like they are lying.

That's what - I just got done reading it, but

that's -

[Trial Court]: That's the third tizue you referred to it that

way.

[Beaver's Counsel]: I'm sorry?

[Taial Court]: That's the third time that you referred to it

that ivav and there's no possible

interpretation that that's a correct

interpretation.

[Beaver's Counsel]: Thank you.

(Thereupon, the bench conference was concluded.)

[Beaver's Counsel] : At what point did you decide to go to your

mother's house instead of going to work that

day?

(July 10, 2013 Tr., Vol. I, at 137-139).
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}^56} The trial court, outside of the hearing of the jury, articulated to

Beaver's counsel that he was mischaracterizing Buckrier's letter. The State did

not object to Beaver's trial counsel's line of questioning, nor did the trial court

make a ruling prohibiting Beaver's trial counsel froin continuing to question

Buckner about the letter. Instead, Beaver's trial counsel discontinued his line of

questioning on iis own accord as it related to the letter.

}1157} Because the trial court did not make a ruling preventing Beaver's

triai counsel -h°om questioning Buckner about tfhe letter, we need not address

Beaver's assignment of error. Dailey at j 17. See also App.R. 12(A)(2); App.R.

I 6(A)(7). Accordingly, Beaver's third assignmeait of error is overruied.

Assignment of Error No. IV

Appellant was deprived effective assistance of counsel thereby
depriving appellant a fair trial.

{¶5$} In his fourth assignment of error, Beaver argues that he was deprived

the effective assistance of trial counsel. In particular, Beaver argues that his trial

counsel failed to object to the trial court's ruling during his cross-exanlination of

Buckner regarding the letter she sent to Beaver, failed to file any responsive

pleading to the State's motion requesting Buckner to be declared a court's witness,

and failed to attempt to admit State's Exhibit Four and Defendant's Exhibit A.

{$59} A defendant asserting a claim of ineffective assistance of counsel

must establish: (1) the counsel's performance was deficient or unreasonable under
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the circumstances; and (2) the deficient perfornzance prejudiced the defendant.

State v. Kole, 92 Ohio St.3d 303, 306 (2001), citing Strickland v. Washingtorz, 466

U.S. 668; 687 (1984). In order to show counsel's conduct was deficient or

unreasonable, the defendant i7lust overcome the presumption that counsel provided

competent representation and must show that counsel's actions vvere not trial

strategies proinpted by reasonable professional judgi-nent. St7°icklarzd at 687.

Counsel is entitled to a strong presumption that all decisions fall within the wide

range of reasonable professional assistance. State v. Sallie, 81 Ohio St.3d 673,

675 (1998). Tactical or strategic trial decisions, even if unsuccessful, do not

generally constitute ineffective assistance. State v. Cartef°, 72 Ohio St.3d 545, 558

(1995). Rather, the errors complained of must amount to a substantial violation of

counsel's essential duties to his client. See State v. Bradley, 42 Ohio St.3d 136,

141-42 (1989), quoting State v. Lytle, 48 Ollio St.2d 391, 396 (1976).

}¶50} First, Beaver argues that his trial counsel's performance was

deficient because he failed to object to the trial court's ruling during his cross-

examina.tion of Buckner regarding the letter she sent to Beaver. Based on our

determination in Beaver's third assignment of error, Beaver's argument here is

likewise without merit-that is, the trial court made no ruling to which Beaver's

trial counsel could object. Rather, the trial court, outside of the jury's hearing,

advised Beaver's trial counsel that he mischaracterized the letter, and Beaver's
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trial counsel chose to discontinue his line of questioning regarding the letter dnd

move on to anotlier topic.

M61} Bven if the trial court made a ruling regarding Beaver's trial

counsel's questioning of Bu.ckner regarding the letter she sent to Beaver, Beaver's

argument still faiis. The "faiiure to make objections is within the reahn of the ti-ial

tactics and does not establish ineffective assistance of counsel." State v, Ray, 3d

Dist. Union No. 14-05-39, 2006-Ohio-5640, ^[ 63, citing State v. Lockett, 49 Ohio

St.2d 48 (1976), paragraph nine of the syllabus, rev'd on other grounds, sub noin,.

Loc>tiett v. Ohio, 438 US. 586 (1978). "Because `objections tend to disrupt the

flow of a trial., [and] are coiisidered technical and bothersome by the fact-finder,' *

* * competent counsel may reasonably hesitate to object in the juzy's presence.'"

State v. Hartinan, 93 0hio St.3d 274, 296 (2001), quoting State v. Caircpbell, 69

Ohio St.3d 38, 53 (1994).

€T62} Beaver's trial counsel was not ineffective for failing to object to the

trial court's admonishment for anischaraeterizing the letter Buckner wrote to

Beaver

{^63} Next, Beaver's argument that his trial. counsel was ineffective

because he failed to file any "responsive pleading"4 to the State's motion

4«A motion is not a pleading." S'tate ex rel. Holder v. Deweese, 5th Dist. Richland No. 14CA02, 2014-
Ohio-2753, ¶ 7. Nor is a memorandum in opposition to a motion a pleading. Turner v. Salvagnin.i
Arnerica; Inc., 12th Dist. Butler No. CA2007-09-233, 2008-Qhio-3596, ; 25, ffri. 4, citing Dane v. Kirsh, 2d
Dist. Montgomery No. CA 9069, 1985 WL 7865, *2 (Mar. 20, 1985).
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requesting Buckner be declared a court's witness is also without n^erit. The failure

to file a motion is not per se ineffective assistance of counsel. Sterte v. Sc1aZosser,

3d Dista Union No. 14-10-30, 2011-Oh1o-4183, ^ 34, citing In re Sn?ith, 3d Dist.

Hancocl,. No. 5-01-34, 2002 WL 255126, *6 (Feb. 22, 2002). 44Without proving

that trial counsel was defi.cient for failing to make certain motions and that tllose

rn©tions had a reasonable probability of success, the ineffective assistance of

counsel claini fails." IcZ.

;T64} Here, Beaver failed to demonstrate that his trial counsel was deficient

for failing to file a response or that such a response would have been successful.

First, the only argument in support of his claim tllat lais trial counsel was deficient

for failing to file a response is that it caiinot be considered trial strategy to fail to

file wi-itten opposition to the State's motion requesting the victim be declared a

court's witness. However, Beaver provides no support for his argument. As such,

"this Court is left with nothing other than conjecture to evaluate his contention."

Id. at ^ 36. Because Beaver's argument fails for this reason, we need not

deterinine whether a response would have had a reasonable probability of success.

See Keeton, 2008-Ohio-2613, at ¶ 38. However, even though we need not address

whetlaer a response would have had a reasonable probability of success, we note

that Beaver provides no argument regarding that issue. But, as we determined in

Beaver's second assignment of error, the trial court did not err in granting the

-35-



vase No. 14413-I5

State's inotion declaring Buckner a court's witness. As such, Beaver cannot show

a response to the State's motion would have had a reasonable probability of

success. Therefore, we conclude that Beaver's allegation of ineffective assistance

of counsel for fail-ure to oppose the State's motion requesting Buckner be declared

a court's witness is meritless.

{^[65} Third, Beaver argues that his trial couri.sel was ineffective because he

failed to proffer State's Exhibit Four and Defendant's Exhibit A. We decline to

address Beaver's assertion because he did not provide any argumeirt relative to

how he was prejudiced or how his trial counsel was deficient in failing to proffer

State's Exhibit Four and Defendant's Exhibit A. State v. Raber, 189 Qhio App.3d

396, 2010-Ohio-4066, ^, 30 ("[I]f an argument exists that can support [an]

assigiunent of error, it is not this [c]ourt's duty to root it out."). See also App.R.

12(A)(2); App.R. 16(A)(7).

1¶66} For these reasons, Beaver's fourth assignment of error is overruled.

IT67} Having found no error prejudicial to the appellant herein in the

particulars assigned and argued, we affirn-n. the judgment of the trial court.

WILLAMOWSKI, P.J. and ROGERS, J., concur.

/jlr

,Iudgfrteilt Affarni ed
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