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RESPONSE TO RESPONDENTS CUNNINGHAM AND FIRST DISTRICT
COURT OF APPEALS' MOTION TO DISMISS

Pursuant to S.Ct.I'rac.R. 12.04(B)(2), Relator Tracie M. Hunter hereby responds to the

motion to dismiss filed by Respondents Penelope Cunningham and First District Court of

Appeals (hereinafter collectively referred to as the "First District Cour-t of Appeals" or the "First

District").

1. RESPONDENTS' VERIFICATION ARGUMENT FAILS.

Relying on this Court's decision in Chari v. Vore, 91 Ohio St.3d 323; 744 N.E.2d 763

(2001), the First District claims that the petition is improperly verified because undersigned

counsel did not "expressly swear to the truth of the facts contained within the petition." (Mot. to

Dismiss at 5). But undersigned counsel complied with the verification requirement by alleging

the essential facts of Judge Hunter's habeas claim in his affidavit and by attaching true and

accurate copies of the relevant documents which established the gravamen of Judge Hunter's

habeas claim.

In any event, assuming for the sake of argument that the First District's iack-of

verification contention has merit, undersigned counsel has cot7•ected the deficiency through the

filing of a supplemental affidavit. That affidavit, which is attached hereto as Exhibit A, states

that undersigned counsel has "read the allegations made in the Emergency Complaint" and that

"[a]ll of the allegations contained therein are true, accurate and coniplete to the best of [his]

luiowledge." (Supplemental Affidavit of David A. Singleton at ¶2). .

II. THE FIRST DISTRICT MISCONSTRUES JUI)GE HUNTER'S ARGUMENT
FOR HABEAS RELIEF.

The First District Court of Appeals contends that Judge Hunter's "claim must be

dismissed because Relator cannot show that the First District abused its discretion in denying
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Relator's request for stay." (Mot, to Dismiss at 5). The First District then quotes Coleman v.

A7cGettr•ick; 2 Ohio St.2d 177, 179, 207 N.E.2d 552 (1965), for the proposition that the "granting

of bail is strictly within the discretion of the courts. There is no bail appeal as a matter of right."

Id. However, in so arguing, the First District misconstrues Judge Hunter's argument about why

she is entitled to habeas relief. Judge Hunter does not dispute that App. R. 8 bail determinations

are discretionary. Rather, she contends that she was entitled to have the First District malce her

bail determination withotit abusing its discretion, and that it is impossible to lazow whether the

First District did so because it gave no reasons for denying her mtion.

Here, the special prosecutors, in opposing Judge Hunter's motion for bail, made a. host of

i1Televant and factually inaccurate arguments. Specifically, the special prosecutors argued that

bail should be denied because Ms. Hunter "arrived late for court on a daily basis,"1 did not show

remorse "as evidenced by 11er attacks on a jLU•or in this case,"2 and "tlzrough her supporters,

staged a protest on the courthouse steps impliedly threatening some sort of retribution if she was

incarcerated on December 29, 2014."3 (Appellee's Response at 1-2, attached to Singleton

` Although false, this allegation has been widely reported by the media as if it were the gospel.
To the contrary, as indicated by the affidavit of Clyde Bennett, attached as Exhibit B. Judge
Hunter was on time each day but waited in the jury room until Judge Nadel completed his
morning docket.

2 Here, the special prosecutors were referring to the defense motion for a new trial based on a
juror's failure to disclose that she was the victim of a sexual abuse committed by a, minister,
information that was relevant to whetller the juror was biased in light of Judge Hunter's status as
a pastor. It is unfair for the special prosecutors to claim that defense counsel's good faith filing
of a potentially meritorious motion constitutes an "attack" by Judge Hunter on a juror, especially
where the juror in question talked freely about her sexual abuse on the internet. Regardless of
how one characterizes the motion, the fact of its filing is hardly relevant to whether the First
District should have stayed Judge Hunter's sentence pending appeal.

3 This statement contains false, inflammatory and ii7•elevant information. The rally the special
prosecutors are referring to was organized not by Judge Hunter but by clergy acting on their own
initiative. Additionally, no threats were niade at what was, by all credible accounts, a peaceful



Affidavit of Dec. 24, 2014, as Ex. 6), The special prosecutors even went so far as to argue that

Judge Hunter should be locked up on December 291" because the case has become a circus and

"the only way to end it is for Tracie Hunter to immediately serve the sentence imposed by Judge

Nadel.'°4 (Id, at 2).

In the absence of a written explanation of its reasoning, it is impossible for this Court to

know whether the First District considered factors relevant to the bail determination in Judge

Hunter's case - specifically that she (1) has deep and substantial conununity ties; (2) never

missed a court appearance in the case and was in fact allowed to remain fi•ee on her own

recognizance even for thr•ee weeks after she was convicted; (3) does not pose a danger to the

community; and (4) has a strong likelihood of stlecess on the merits - or whether the First

District based its decision to deny bail on one or niore of the irrelevant and/or factually

inaceurate argument against bail offered by the special prosecutors, such as the contention that

the case has become a "circus" and "the only way to end it is for Tracie Hunter to immediately

serve the sentence imposed by Judge Nadel." (Appellee's Resp. at 2).

Because the First District gave no explanation for dcnying Judge Hunter's motion, this

Court, under In re Liles, 35 Ohio St.3d 610, 520 N.E.2d 183 (1988), should stay Judge Hunter's

sentence and remand the case back to the First District Court of Appeals so that it can re-evaluate

Judge Hunter's motion and explain its reasoning should it decide to deny the motion.

gathering. Moreover, it is inflammatory, not to mention unfair, for the State to criticize Judge
Hunter's supporters for engaging in constitutionally protected free expression. Finally, the fact
that a segment of the community disagrees with the verdict in this case, as evidenced by a
peacefiil rally stipporting Judge Hunter, provides no legally relevant basis to deny her motion for
a stay.

4 In addition to being beyond Judge Hunter's control, the media's interest in the case is wholly
irrelevant to whetlier a stay should be granted.
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For the reasons stated in the Cotnplaitat and in this IZ.esponse; the Court sh.ould grant

Judge .t^Iuntez^'s ^•equested w-its. Speci^cally, this Court shota3d initnediately stay Judge .i-Iunter's

sentence and rematid the case to the First District Cou7-t of Alapeals foz• reeozisicferation of Judge

H2.ztzter's motion with the instructron that the First District explain its re43soning shoulcl it decide

to deny the motion upon r•econsicleration.

Respectflil1y submittecl,

I.)AVI1.)-A` SINCiI h'['ON (0074556)
Co-counsel for IZ_elatorTracie M, I-ILijitea°
Ohio Justice & Policy Center
215 East 9f" Street, Suite 601
Cincinnati; Ohio 45202
Tel;: (513) 421-1108, ext. 17
t'ax; (513) 562-3200
e-mail: dsingIeton(iJohiojpc.vrg

CEIRTIIICATE f3FSER'VICE,

I eertify that on this 26"' day of December, 2014, I sez•veei a copy oi'this Response on

Bi•odi Conovei• and Tiffany C.'ar°wile, cottnsel i:or• Responcfews iudge Penelope Clir)niu_jr ;,j utcl

the First District Cout•t of Appeals, by email (B3•odi.Conovcr@ohioattoi•neygencral,gov and

Tiffany.Carwile(,ohioattol•neygen.erttl.gov), and James.Harper@yhcpzos,ozVg atic!

Clzristian..Schaefet 6c-)licpzos.org.

David A. ;;Aigleton



IN THE SUPREME COURT OF OHIO

STATE EX REL.
TI?:A.C IE M. IIL^t"t-'Fi R

Relator,

V5.

PI;NELOPF, CUNIrIINGI-IA.M; et a1., :

.Kespandent5.

Case No. 1.4-2223

_. ^

O1:.1^ItNAL ACTION IN HABLAS9
I1!IA.1`dDAMLJ44, AND P12OHI131T1ON

AFFIDAVIT (3I? DAVID A. SINGLETON
Pursuant to S.G1.Prae.R. 12.02(B)

STATE OF 011I0:

ss
COUNTY OF 1--fAM1L'I'tJN :

I, David A. Singteton, in accor<lance with S.Ct.Prac.R. 12.02(B), being first duly

catitionc::cl ancl sworn, and Liavin.g personal knowledge of each of the following, deposes and

states as follows:

1. 1 am an attomey admitted to practice in Chi.a. I represent Relator 'I'racie M. Hunter in

the above-captioned matter,

2. I have read the allegations iiiade in the Emerget:iey C:on;p1<ii:, L^ in the above-captioned

case. All of the aliegatiotls ccantaineti titerein are true, accurate and complete to the best of my

knowledge.



FURTHFR AFFIANT SAYFTIJ NA.UCsfIT.

Liavid A: Sillgletolz (0(}7455^).

Sworrt to before me and subscribed in my presencc this 26r" day of Deceiilber, 2014.

Notary PldK _ ,^ ^-,,
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STATE O3;! OIIIO:

sS

COUNTY OF HAMILTON :

^

I, Clyde Bennett 11, being first duly cautioned and swurn, and having personal knowleclt;e

of eacli of the following, deposes and states as follows:

l. 1 am an attoriiev adinitted to practice in Oliio. I represented Relator Tracie M. Ilunter

in Case No. B 1400110I3 in the Hamilton County Court of Common Pleas where she was

convicted of one count of Having an Unlawful Interest in a Public Contract after a jury trial. '1'he

jur•y trial was in Ju elge Norbert Nadel's co«rtroom anct lasted approxinlately tive weeks,

2. While the ti•ial was in progress, Jcidge Nadel completed a monling docket before the

trial i•esumecl. Ordinarily, the colirt requested that all pailics (?e prepared to resume trial at 1 0;00

AM.

3. Every morning, Ju^tge Tracie I-lunter arrived to the coLirt hottse in a timely fashior^

and waited in a jtiry room next to Judge Nadel's court room until the trial resumed,

4. When the court was ready to proceed with the trial, ordinarily I would be Yac^^i^i^^ ^ hy

the court, the bailiff, or one of the coiirt roona personnel, and I would personally notify ^^rc?`.,c

I:tultter that it was time to resunie, and she would proceed to Judge Nadel's court room,

5. .Dtiritlg the trial, tliere were times when .hidge Nadel's docket was njt Ly

10:00 AM, and the trial did not restime at 10:00 AM. There were other tinles when the special

prosecutors or I were late to cotzYi- due to court appearances in other courts on behalf of otlier

clients. When I was late, Jc7c1gE I=lunter did not appear in courl until I arrived anel was ready to

proceed.



6. Judge Hunter was always in the court house and waiting in the jury room when the

court and all counsel were ready to proceed. She was never, as has been widely repor-ted and

repeated, late for trial.

FURTHER AFFIANT SAYETH NAUGHT.

-®..^

C. Be . 10)

Sworn to before me and subscribed in my presence this 26zf' day of December, 2014,

MargsWt8Sl20, Abey Af l.&sa
NOTAttY PUBM . STATE OF OHIO

►dy canmissar haa rio exp((re^n d*
Sec.147.09 R.C.

N tary, blic
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