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INTERNATIONAL PAPER COMPANY,

Appellee,

V.

Case No.

: Appeal from Ohio Board of Tax Appeals
JOSEPH W. TESTA [RICHARD A. LEVIN],
TAX COMMISSIONER OF OHIO

Case No. 20l 0-2230

Appellant,

NOTICE OF APPEAL

Appellant, Joseph W. Testa, Tax Commissioner of Ohio ("Commissioner"), hereby gives

notice of his appeal to the Supreme Court of Ohio from a Decision and Order of the Ohio Board

of Tax Appeals ("BTA") journalized in Case No. 2010-2230 on August 19, 2014. A true copy of

the Decision and Order of the BTA being appealed is attached hereto as Exhibit A and

incorporated herein by reference. This appeal is taken as a matter of right pursuant to Ohio

Revised Code ("R.C.") 5717.04.

This appeal involves an Ohio commercial activity tax ("CAT") credit claim made by the

appellee, International Paper Company ("International Paper"), pursuant to R.C. 5751.53. Under

that statute, the amount of the credit is referred to as the "amortizable amount" and, accordingly,

will often be referred to as such in this Notice of Appeal. Further, in the Decision and Order of

the BTA, the credit is referred to as "the CAT net operating loss credit."

Pursuant to R.C. 5751.53(D), the Commissioner, through his tax personnel, audited the

"amortizable amount" that Ir►ternational Paper had claimed in its "amortizable amount report" as

filed writh the Commissioner and, based on that audit, adjusted the amount of the claimed credit

I
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from $16,957,077 to $927,513. The Commissioner's personnel notified Intemational Paper's

designated tax contact person, Amy Nowlin Childers, of the audit results (adjusting the

amortizable amount to $927,513) via email correspondence on May 17, 2010, detailing the

various facts and law substantiating the adjusted amortizable amount.

By response email on May 27, 2010, Ms. Childers acknowledged and accepted the

Commissioner's adjusted "amortizable amount" of $ 927,513 and requested the Commissioner's

personnel to send her a final audit letter. Accordingly the Commissioner's personnel sent via

email transmission a final audit letter on June 2, 2010 setting forth an amortizable amount of

$927,513. Ms. Childers then requested the Commissioner to delay any issuance of a final

determination in the matter until affter June 30, 2010.

On June 8, 2010, the Commissioner, through his authorized personnel dated, signed and

placed in his public journal, a "final determination" setting forth International Paper's

amortizable amount as $927,513. In this way and on that date, the Commissioner thereby made

International Paper's final determination available to all members of the public, including

Intemational Paper's own tax personnel. The Commissioner's personnel then mailed the final

determination to International Paper via certified mail on July 12, 2010.

On timely appeal to the BTA of the Commissioner's final determination pursuant to R.C.

5717.02, following its receipt of the certified mailing of the final determination, International

Paper asserted that because the Commissioner's final determination was mailed to International

Paper after June 30, 2010, it assertedly was "void ab initio," and that, accordingly, the BTA

assertedly should order the Commissioner to grant Intemational Paper an amortizable amount of

$16, 957,077, rather than the adjusted amount that the Commissioner had determined on audit of

$927,513. In this way, International Paper sought to effectively invalidate the Commissioner's

2
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audit and adjustment, without any showing or evidence by lnternational Paper that the

Commissioner's audit determination reducing the amortizable amount to $927,513 from

$16,957,077 was substantively erroneous in whole or in part.

The BTA issued its decision and order determining that the Commissioner's finat

determination was not "properly issued" because the Conunissioner's mailing of the final

deternaination occurred after June 30, 2010, in alleged violation of R.C. 5751.53(D). Further, the

BTA's decision and order directed the Commissioner to vacate his final detdrznination. Finally,

without any analysis or reasoning, the BTA's decision and order, opined that the "practical

effect" of the Commissioner's vacating of his fmal determination would be that the amortizable

arnount shall be $16,957,077. See the last paragraph of unnumbered page 3 of the BTA's

Decision and Order.

Under the facts and circumstances of this case, as established by probative cvidence

adduced in the proceedings bclow, including the facts set forth above, the appellant

Commissioner complains of the following errors in the Decision and Order of the Board:

1. The BTA erred, as a matter of fact and law, in deternlining that the Con2missioner's

final detemnination was not "properly issued." The BTA should have determined that

the Comnaissioner's final determination was properly and validly issued under R.C.

5751.53(D) and, accordingly, upheld the Commissioner's final determination setting

forth an amortizable amount of $927,513 as reasonable and lawful.

2. The BTA erred, as a matter of fact and law, in determining that the Comrnissioner's

final determination should be vacated. The Board should have determined that the

Commissioner's final determination was properly and validly issued under R.C.

5751.53(D) and, accordingly, upheld the Commissioner's final determination setting

3
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forth an amortizable amount of $927,513 as reasonable and lawful, rather than

ordering the Commiss ►oner to vacate his final determination.

3. Assuming arguendo that the BTA did not err in deternzining that the Commissioner's

final determination was not "properly issued," and that the BTA did not err in

ordering the Commissioner to vacate that final determination, the BTA erred, as a

matter of fact and law, in stating, without any analysis or reasoning, that the

"practical effect" of the Commissioner's vacating of his final determination would be

that the amortizable amount shall be $16,957,077, rather than the amortizable amount

of $927,513 as determined by the Commissioner pursuant to his audit.

The BTA's statement regarding the "practical effect" of vacating the

Commissioner's final determination is unreasonable and unlawful because it directly

conflicts with the express language and intent of R.C. 5751.53(D), which provides the

Commissioner with the express authority to "audit and adjust" the amortizable

amount, so long as such audit and adjustment occur on or prior to June 30, 2010, as

occurred in this case. R.C. 5751.53(D) provides, in pertinent part, as follows:

Unless extended by mutual consent, the tax conlmissioner may,
until June 30, 2010, audit the accuracy of the amortizable amount
available to each taxpayer that will claim the credit, and adjust
the amortizable amount or, if appropriate, issue any assessment
or final determination, as applicable, necessary to correct any
errors found upon audit.

(Emphasis added.)

The BTA's statement regarding the "practical effect" of vacating the

Commissioner's final determination effectively would render meaningless the

General Assembly's authorization in R.C. 5751.53(D) for the Commissioner to "audit

and adjust" the amortizable amount claimed by a taxpayer by June 30, 2010. Under

4

Appx. 5



the BTA's misreading of R.C. 5751.53(D), in order for the Commissioner to reduce

the amount of the amortizable amount claimed by a taxpayer on the taxpayer's

amortizable amount report, the Commissioner necessarily would be required to

"properly issue" a final determination by June 30, 2010, whether or not the

Conu-nissioner "audited and adjusted" a taxpayer's claimed amortizable acnount prior

to June 3 0, 201 t).

Thus, under the BTA's misreading of R.C. 5751.53(D), words "and adjust the

amortizable amount" would be unlawfully and unreasonably deleted from the statute.

Further, the word "or," thereafter would be unlawfully and unreasonably changed to

"and," thereby contravening the General Assembly's express legislative will under

which the Commissioner's issuance of final determinations regarding the amount of a

CAT clainiant's atnoilizable ainount is a statutory option, which the Commissioner

may exercise in his discretion, rather than a statutorily mandated one.

Further, the BTA's bare, unexplained and unsubstantiated statement

concerning the "practical effect" of vacating the Commissioner's fmal determination

not only contravenes the General Assembly's legislative will by directly conflicting

zvith the express language of R.C. 5751.53(D), it violates the Gencral Assembly's

express legislative will in a second fundamental way, by contravening the substantive

statutory provisions in R.C. 5751.53 setting forth how the amortizable amount shall

be computed. Increasing Intemational Paper's R.C. 5751.53 credit to $16,957,077,

would be in complete disregard as to whether Intemational Paper's credit claim

accords with the substantive law for computing the credit set forth in R.C. 5751.53.

5
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It is axiomatic that tax reduction statutes, such as the R.C. 5751.53 credit,

are a matter of legislative grace and must be strictiy construed against the claimed tax

reduction. Andersnnlhlaltbie Partnership v. Levin, 127 Ohio St.3d 178, 2010-Ohio-

4904; Ares, Inc. v. Limbach (1990), 51 Ohio St.3d 102, 104; Lakefront Lanes, Inc. v.

7'racy (1996), 75 Ohio St.3d 627, 629; H.R. Options, Inc. v. Wilkins, 102 Ohio St.3d

1214, 2004-Ohio-2085, ¶ 2; In re Estate ofRobe'•rts (2002), 94 Ohio St.3d 311, 314.

In sum, assuming arguendo that the BTA did not err in detertnining that the

Commissioner's final determination was not "properly issued," and that the BTA did

not err in ordering the Commissioner to vacate that final deterniinatifln, the "practical

effect" of the Commissioner's vacating of his final determination would be that the

reasonableness and lawfulness of the Commissioner's audit and adjustment of

International Paper's amortizable amount would be determined through the statutory

procedures generally applicable under the CAT chapter of the Revised Code, R.C.

Chapter 5751_

Specifically, to the extent that International Paper's filed CAT returns claim

an amortizable amount higher than the amortizable amount of $927,51.3, the

Commissioner may issue assessments based on reducing the amortizable amount to

$927,513, which International Paper may then timely challenge by the filing of

petition.s for reassessment. Conversely, to the extent that International Paper, in

reporting is CAT liability has utilized the $927,513 amortizable amount as audited

and adjusted by the Commissioner, International Paper may timely file refund claims

with the Commissioner, in the event that lnternational Paper believes that the

6
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Commissioner's computation of the arnortizable amount is substantively erroneous

under the computation provisions of R.C. 5751.53.

Respectfully submitted,

MICHAEL DEWINE
Attorney General of Ohio
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than June 30, 2006," R.C. 5751.53(D), disclosing the value of its deferred tax assets as of its taxable year
ending in 2004 which, with ceartain specific adjustments, was referred to as the "amortizable amount." See,
gendrally, R.C. 5751.53(A)(9). R.C. 5751.53(T3) further provided that "[u]nless cxtcnded by mutual
consent, the tax commissioner may, until June 30, 2010, audit the accuracy of the amortizable amount
available to each taxpayer that will claim the credit, and adjust the amortizable amount or, if appropriate,
issue any assessment or final determination, as applicable, necessary to correct any errors found upon
audit." Once approved, use of the credit is then spread out over a period extending from calendar years
2010 through 2030_

In the present case, appellant filed its amortizable amount report claiming a total amortizable arnount of
$16,957,4377_ Appellant was notified by the Ohio 1Department ofTaxatioaa ("ODT") of its intent to conduct a
corporation franchise tax audit, indicating that "ft]he f®cus of the exatnination would be the Ohio Franchise
'1'ax 1'4et Operating Loss ("NOL'") reported on the return and used for the Commercial Activity Tax
Amortizable Arnouret Report," and through this letter a variety of infortuation was requested. Ex.13. By
letter dated March 18, 2010, ODT noticed appellant of its final proposed audit results whieh indicated that
the claimed credit was being denied in full, based upon the adjustrnents ODT made to appeitant's
calculation of the "other net deferred tax items apportioned to Ohio," i.e., part of the formula for calculating
the CAT credit for unused franchise tax net operating losses. Ex. A. Based upon additional informat'son
provided in further discussions between CtD T and appellant, the final proposed audit results were adjusted,
as reflected in a letter dated June 2, 2010, indicating a final credit of 5927,513. Ex. B, Thereafter, such
results were set forth in a fuial determination from the Tax Cornauissioner, dated June 8, 2010, but ntailed
on July 12, 2010 and received by appellant on July 14, 2010, Ex. 2; 1-I.R, at 15; S.T. at 59.

The fiadings of the Tax Commissioner are presumptively valid. Alcan Aluminum Corp. V. Limbach (1989),
42 Ohio St.3d 121. It is incumbent upon a taxpayer cliallenging a finding of the Tax Comrnissioner to rebut
the presumption and establish a right to the reZiefrequ.ested. Belgr-ade Gardens, Inc. v. Kosydar (1974), 38

Ohio St.2d 135; Ohio Fast Freight v_ Porterfield (1972), 29 Ohio St.2d: 69; National Tube v. Glander
(1952), 157 Ohio St. 407. The taxpayer is assigned the burderg of showuaG in what manner and to what
exten.t the Tax Commissioner's determination is in error. Federated Department Stores v. Lindley (1983), 5

Ohio St3d 213. See Nusseabeh v. Zaino, 98 Ohio St.3d 292, 2003-Ohio-855.

Appellant e.ontends that the commissioner was prohibited from issuing the subject final determination
because he did not act within the period prescribed by R.G. 5751.53(D), i.e., that he did not'"issue`° the final
detzrmination by June 30, 2010, and the parties had not agreed to extend such deadline. We agree.

"'In construing a statute, a court's paramount concern is the legislative intent in enacting the statute. In
determining legislative intent, the court first looks to the language in the statute and the purpose to be
accomp(ished.' State v. S.R. (1992), 63 Ohio St.3d 590, 594-595 ***. Words used in a statute must be talcen
in their usual, normal or customary meaning. R.C. 1.42; Indep. Ins. Agerets of Ohio, Inc. v. Fabe (1992), 63

Ohio St3d 310, 314 ***. In construing a statute, it is the duty of the court to give effect to the words used
and not to insert words not used. S.R., supra, 63 Ohio St.3d at 595 '`**. 'Where the language of a statute is
plain and unambiguous and conveys a clear and definite meaning, there is no need to apply rules of
statutory interpretation. *** However, where a statute is found to be subject to various interpretations, a
court called upon to interpret its provisions may invoke rules of statutory construction in order to arrive at
legislative intent.' Cline v. Ohio Bur. ofMcator Vehicles (1991), 61 Ohio St.3d 93, 96 *** " State ex rei

Cassels v. Dayton City S'chcaol.I.aist_ Bd: ofEcln. (1994), 69 Ohio St.3d 217, 220. (Parallel citations omitted.)

A plain reading of the statute under consideration, R.C. 5751.53(D), indicates that the commissioner, in
considering the amortizable amount claim.ed by a CAT taxpayer, had until June 30, 201t?, to audit and
adjust the amortizable amount, or, if necessary, issue an assessment or final deterrnination to correct any
errors found through the audit. Thus, the application of the statute to the facts herein tutns on what
constitutes the date of "issuance" of the final detertnination. The commissioner contends that the subject
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final determination was issued on June 8, 2010, the date upon which it was journalized. However, the
record estabiishes that the finat determination was deposited in the mail on July 12, 2010, which the
appellant contends is the date of issuance.
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BEFORE THE BOARD OF TAX APPEALS
STATE OF OHIO

INTERNATIONAL. PAPER COMPANY,

V,

Appellee,
Case No.

Appeal from Ohio Board of Tax Appeals

°JOSEPH W. TESTA [RICTrIARI3 A. LEVIN],
TAX COMMISSIONER OF OHIO

Case No. 2010-2230

Appellant

PRAECIPE

TO THE OHIO BOARD OF TAX APPEALS

Demand is hereby made that the Ohio Board of Tax Appeals ("Board") prepare, transmit

and file with the Supreme Court of Ohio a certified transcript of the records and proceedings of

the Board pertaining to its Order in the abo-ve-styled matter; including in said certified transcript,

the Board's Order, the original papers in the case or a transcript thereof, and all evidence witli

originals or copies of all exhibits as adduced in said proceeding considered by the Board in

making its Order.

Respectfully submitted,

MICHAEL L?EWINE
Attorney*neral of Ohio

FILED
SEP rszo14

BOARD OF TAX APPEALS
COLUMBUS, OHIO

DAVID D. EBERSOLE (0087896)
Assistant Attorneys General
30 East Broad Street, 25h Floor
Columbus, Ohio 43215
Telephone: (614) 466-2941
barton.hubbard@ohioattorneygeneral.gov
Counsel offlppellant Tax Commissioner
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Appeal and Praecipe were filed by hand-

delivery with the Ohio Supreme Court, 65 South Front St., Columbus, Ohio 43215, and the Ohio

Board of Tax Appeals, 30 E. Broad St., 24a' Floor, Columbus, Ohio 43215, and were served

upon Richard C. Farrin, Zaino, Hall & Farrin LLC, 41 S. High Street, Suite 3600, Columbus,

Ohio 43215, by certified mail return receipt requested this day of September, 2014.
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5705.03 Authorization to levy taxes - collection.

(A) The taxing authority of each subdivision may levy taxes annually, subject to the limitations of sections

5705.01 to 5705.47 of the Revised Code, on the real and personal property within the subdivision for the

purpose of paying the current operating expenses of the subdivision and acquiring or constructing

permanent improvements. The taxing authority of each subdivision and taxing unit shall, subject to the

limitations of such sections, levy such taxes annually as are necessary to pay the interest and sinking fund

on and retire at maturity the bonds, notes, and certificates of indebtedness of such subdivision and taxing

unit, including levies in anticipation of which the subdivision or taxing unit has incurred indebtedness.

(B)

(1) When a taxing authority determines that it is necessary to levy a tax outside the ten-mill limitation for

any purpose authorized by the Revised Code, the taxing authority shall certify to the county auditor a

resolution or ordinance requesting that the county auditor certify to the taxing authority the total current

tax valuation of the subdivision, and the number of mills required to generate a specified amount of

revenue, or the dollar amount of revenue that would be generated by a specified number of mills. The

resolution or ordinance shall state the purpose of the tax, whether the tax is an additional levy or a

renewal or a replacement of an existing tax, and the section of the Revised Code authorizing submission of

the question of the tax. If a subdivision is located in more than one county, the county auditor shall obtain

from the county auditor of each other county in which the subdivision is located the current tax valuation

for the portion of the subdivision in that county. The county auditor shall issue the certification to the

taxing authority within ten days after receiving the taxing authority's resolution or ordinance requesting it.

(2) When considering the tangible personal property component of the tax valuation of the subdivision, the

county auditor shall take into account the assessment percentages prescribed in section 5711,22 of the

Revised Code. The tax commissioner may issue rules, orders, or instructions directing how the

assessment percentages must be utilized.

(3) If, upon receiving the certification from the county auditor, the taxing authority proceeds with the

submission of the question of the tax to electors, the taxing authority shall certify its resolution or

ordinance, accompanied by a copy of the county auditor's certification, to the proper county board of

elections in the manner and within the time prescribed by the section of the Revised Code governing

submission of the question, and shall include with its certification the rate of the tax levy, expressed in

mills for each one dollar in tax valuation as estimated by the county auditor. The county board of elections

shall not submit the question of the tax to electors unless a copy of the county auditor's certification

accompanies the resolution or ordinance the taxing authority certifies to the board. Before requesting a

taxing authority to submit a tax levy, any agency or authority authorized to make that request shall first

request the certification from the county auditor provided under this section.

(4) This division is supplemental to, and not in derogation of, any similar requirement governing the

certification by the county auditor of the tax valuation of a subdivision or necessary tax rates for the

purposes of the submission of the question of a tax in excess of the ten-mill limitation, including sections

133.18 and 5705.195 of the Revised Code.

(C) All taxes levied on property shall be extended on the tax duplicate by the county auditor of the county

in which the property is located, and shall be collected by the county treasurer of such county in the same

manner and under the same laws and rules as are prescribed for the assessment and collection of county

taxes. The proceeds of any tax levied by or for any subdivision when received by itApp)(offif & shall be

r rr^•r^^ i^^tic„ n.,,,r-tKy)ti na 411)
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deposited in its treasury to the credit of the appropriate fund,

Effective Date: 12-21-1998; 03-30-2006

Appx. 16
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5717.02 Appeal from final determination by tax commissioner or
county auditor - procedure - hearing.

(A) Except as otherwise provided by law, appeals from fina9 determinations by the tax commissioner of any
preliminary, amended, or final tax assessments, reassessments, valuations, determinations, findings,
computations, or orders made by the commissioner may be taken to the board of tax appeals by the

taxpayer, by the person to whom notice of the tax assessment, reassessment, valuation, determination,
finding, computation, or order by the commissioner is required by law to be given, by the director of
budget and management if the revenues affected by that decision would accrue primarily to the state
treasury, or by the county auditors of the counties to the undivided general tax funds of which the
revenues affected by that decision would primarily accrue. Appeals from the redetermination by the

director of development services under division (B) of section 5709.64 or division (A) of section 5709.66 of
the Revised Code may be taken to the board of tax appeals by the enterprise to which notice of the
redetermination is required by law to be given. Appeals from a decision of the tax commissioner or county
auditor concerning an application for a property tax exemption may be taken to the board of tax appeals
by the applicant or by a school district that filed a statement concerning that application under division (C)
of section 5715.27 of the Revised Code. Appeals from a redetermination by the director of job and family
services under section 5733.42 of the Revised Code may be taken by the person to which the notice of the
redetermination is required by law to be given under that section.

(B) The appeals shall be taken by the filing of a notice of appeal with the board, and with the tax

commissioner if the tax commissioner's action is the subject of the appeal, with the county auditor if the

county auditor's action is the subject of the appeal, with the director of development services if that

director's action is the subject of the appeal, or with the director of job and family services if that director's

action is the subject of the appeal. The notice of appeal shall be filed within sixty days after service of the

notice of the tax assessment, reassessment, valuation, determination, finding, computation, or order by

the commissioner, property tax exemption determination by the commissioner or the county auditor, or

redetermination by the director has been given as provided in section 5703.37, 5709.64, 5709.66, or

5733.42 of the Revised Code. The notice of appeal may be filed in person or by certified mail, express

mail, facsimile transmission, electronic transmission or by authorized delivery service. If the notice of

appeal is filed by certified mail, express mail, or authorized delivery service as provided in section

5703.056 of the Revised Code, the date of the United States postmark placed on the sender's receipt by

the postal service or the date of receipt recorded by the authorized delivery service shall be treated as the

date of filing. If notice of appeal is filed by facsimile transmission or electronic transmission, the date and

time the notice is received by the board shall be the date and time reflected on a timestamp provided by

the board's electronic system, and the appeal shall be considered filed with the board on the date

reflected on that timestamp. Any timestamp provided by another computer system or electronic

submission device shall not affect the time and date the notice is received by the board. The notice of

appeal shall have attached to it and incorporated in it by reference a true copy of the notice sent by the

commissioner, county auditor, or director to the taxpayer, enterprise, or other person of the final

determination or redetermination complained of, but failure to attach a copy of that notice and to

incorporate it by reference in the notice of appeal does not invalidate the appeal.

(C) A notice of appeal shall contain a short and plain statement of the claimed errors in the determination

or redeterrnination of the tax commissioner, county auditor, or director showing that the appellant is

entitled to relief and a demand for the relief to which the appellant claims to be entitled. An appellant may

amend the notice of appeal once as a matter of course within sixty days after tF^,^r^tificit^n of the
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transcript. Otherwise, an appellant may amend the notice of appeal only after receiving leave of the board

or the written consent of each adverse party. Leave of the board shall be freely given when justice so

requires.

(D) Upon the filing of a notice of appeal, the tax commissioner, county auditor, or the director, as
appropriate, shall certify to the board a transcript of the record of the proceedings before the
commissioner, auditor, or director, together with all evidence considered by the commissioner, auditor, or
director in connection with the proceedings. Those appeals or applications may be heard by the board at
its office in Columbus or in the county where the appellant resides, or it may cause its examiners to
conduct the hearings and to report to it their flndings for affirmation or rejection.

(E) The board may order the appeal to be heard upon the record and the evidence certified to it by the

commissioner, county auditor, or director, but upon the application of any interested party the board shall

order the hearing of additional evidence, and it may make an investigation concerning the appeal that it

considers proper. An appeal may proceed pursuant to section 5703.021 of the Revised Code on the small

claims docket if the appeal qualifies under that section.

Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.

Amended by 129th General AssemblyFile No.64, Hf3 225, §1, eff. 3/22j2012.

Effective Date: 09-06-2002

Related Legislative Provision: See 129th General AssemblyFile No. 64, HB 225, §4

Appx. 18
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5717.04 Appeal from certain decisions of board of tax appeals to

supreme court; parties who may appeal; certification.

This section does not apply to any decision and order of the board made pursuant to section 5703.021 of

the Revised Code. Any such decision and order shall be conclusive upon all parties and may not be
appealed.

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals

shall be by appeal to the supreme court or the court of appeals for the county in which the property taxed

is situate or in which the taxpayer resides. If the taxpayer is a corporation, then the proceeding to obtain

such reversal, vacation, or modification shall be by appeal to the supreme court or to the court of appeals

for the county in which the property taxed is situate, or the county of residence of the agent for service of

process, tax notices, or demands, or the county in which the corporation has its principal place of

business. In all other instances, the proceeding to obtain such reversal, vacation, or modification shall be
by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision may

be instituted by any of the persons who were parties to the appeal before the board of tax appeals, by the

person in whose name the property involved in the appeal is listed or sought to be listed, if such person

was not a party to the appeal before the board of tax appeals, or by the county auditor of the county in
which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the

tax commissioner of any preliminary, amended, or final tax assessments, reassessments, valuations,

determinations, flndings, computations, or orders made by the commissioner may be instituted by any of

the persons who were parties to the appeal or application before the board, by the person in whose name

the property is listed or sought to be listed, if the decision appealed from determines the valuation or

liability of property for taxation and if any such person was not a party to the appeal or application before

the board, by the taxpayer or any other person to whom the decision of the board appealed from was by

law required to be sent, by the director of budget and management if the revenue affected by the decision

of the board appealed from would accrue primarily to the state treasury, by the county auditor of the

county to the undivided general tax funds of which the revenues affected by the decision of the board

appealed from would primarily accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the

board may be instituted by any of the persons who were parties to such appeal or application before the

board, by any persons to whom the decision of the board appealed from was by law required to be sent, or

by any other person to whom the board sent the decision appealed from, as authorized by section
5717.03 of the Revised Code.

Such appeals shall be taken within thirty days after the date of the entry of the decision of the board on

the journai of its proceedings, as provided by such section, by the filing by appellant of a notice of appeal

with the court to which the appeal is taken and the board. If a timely notice of appeal is filed by a party,

any other party may file a notice of appeal within ten days of the date on which the flrst notice of appeal

was filed or within the time otherwise prescribed in this section, whichever is later. A notice of appeal shall

set forth the decision of the board appealed from and the errors therein complained of. Proof of the filing of

such notice with the board shall be filed with the court to which the appeal is being taken. The court in

which notice of appeal is first filed shall have exclusive jurisdiction of the appeal. Appx. 19
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In all such appeals the commissioner or all persons to whom the decision of the board appealed from is

required by such section to be sent, other than the appellant, shall be made appeffees. Unless waived,

notice of the appeal shall be served upon all appellees by certified maiL The prosecuting attorney shall

represent the county auditor in any such appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such

demand file with the court to which the appeal is being taken a certified transcript of the record of the

proceedings of the board pertaining to the decision complained of and the evidence considered by the

board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of the

board appealed from is reasonable and lawful it shall affirm the same, but if the court decides that such

decision of the board is unreasonable or unlawful, the court shall reverse and vacate the decision or

modify it and enter final judgment in accordance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify such

judgment to such public officials or take such other action in connection therewith as is required to give

effect to the decision. The "taxpayer" includes any person required to return any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on

questions of law, as in other cases.

Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective C7ate : 10-05-1987

Appx. 20
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5733.04 Corporation franchise tax definitions.

As used in this chapter:

(A) "Issued and outstanding shares of stock" applies to nonprofit corporations, as provided in section

5733.01 of the Revised Code, and includes, but is not limited to, membership certificates and other

instruments evidencing ownership of an interest in such nonprofit corporations, and with respect to a

financial institution that does not have capital stock, "issued and outstanding shares of stock" includes,

but is not limited to, ownership interests of depositors in the capital employed in such an institution.

(B) "Taxpayer" means a corporation subject to the tax imposed by section 5733.06 of the Revised Code.

(C) "Resident" means a corporation organized under the laws of this state.

(D) "Commercial domicile" means the principal place from which the trade or business of the taxpayer is
directed or managed.

(E) "Taxable year" means the period prescribed by division (A) of section 5733.031 of the Revised Code
upon the net income of which the value of the taxpayer's issued and outstanding shares of stock is
determined under division ( B) of section 5733.05 of the Revised Code or the period prescribed by division
(A) of section 5733.031 of the Revised Code that immediately precedes the date as of which the total
value of the corporation is determined under division (A) or (C) of section 5733.05 of the Revised Code.

(F) "Tax year" means the calendar year in and for which the tax imposed by section 5733.06 of the
Revised Code is required to be paid.

(G) "Internal Revenue Code" means the "Internal Revenue Code of 1986," 100 Stat. 2085, 26 U.S.C.A. 1
, as amended.

(H) "Federal income tax" means the income tax imposed by the Internal Revenue Code.

(I) Except as provided in section 5733.058 of the Revised Code, "net income" means the taxpayer's

taxable income before operating loss deduction and special deductions, as required to be reported for the

taxpayer's taxable year under the Internal Revenue Code, subject to the following adjustments:

(1)

(a) Deduct any net operating loss incurred in any taxable years ending in 1971 or thereafter, but exclusive

of any net operating loss incurred in taxable years ending prior to January 1, 1971. This deduction shall

not be allowed in any tax year commencing before December 31, 1973, but shall be carried over and

allowed in tax years commencing after December 31, 1973, until fully utilized in the next succeeding

taxable year or years in which the taxpayer has net income, but in no case for more than the designated

carryover period as described in division (I)(1)(b) of this section. The amount of such net operating loss,

as determined under the allocation and apportionment provisions of section 5733.051 and division (B) of

section 5733.05 of the Revised Code for the year in which the net operating loss occurs, shall be deducted

from net income, as determined under the allocation and apportionment provisions of section 5733.051
and division (B) of section 57 3 3.05 of the Revised Code, to the extent necessary to reduce net income to

zero with the remaining unused portion of the deduction, if any, carried forward to the remaining years of

the designated carryover period as described in division (I)(1)(b) of this section, or until fully utilized,
whichever occurs first.

Appx. 21
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(b) For losses incurred in taxable years ending on or before December 31, 1981, the designated carryover

period shall be the five consecutive taxable years after the taxable year in which the net operating loss

occurred. For losses incurred in taxable years ending on or after January 1, 1982, and beginning before

August 6, 1997, the designated carryover period shall be the fifteen consecutive taxable years after the

taxable year in which the net operating loss occurs. For losses incurred in taxable years beginning on or

after August 6, 1997, the designated carryover period shall be the twenty consecutive taxable years after

the taxable year in which the net operating loss occurs.

(c) The tax commissioner may require a taxpayer to furnish any information necessary to support a claim

for deduction under division (I)(1)(a) of this section and no deduction shall be allowed unless the

information is furnished.

(2) Deduct any amount included in net income by application of section 78 or 951 of the Internal Revenue

Code, amounts received for royalties, technical or other services derived from sources outside the United

States, and dividends received from a subsidiary, associate, or affiliated corporation that neither transacts

any substantial portion of its business nor regularly maintains any substantial portion of its assets within

the United States. For purposes of determining net foreign source income deductible under division (1)(2)

of this section, the amount of gross income from all such sources other than dividend income and income

derived by application of section 78 or 951 of the Intemai Revenue Code shall be reduced by:

(a) The amount of any reimbursed expenses for personal services performed by employees of the

taxpayer for the subsidiary, associate, or affiliated corporation;

(b) Ten per cent of the amount of royalty income and technical assistance fees;

(c) Fifteen per cent of the amount of all other income.

The amounts described in divisions (I)(2)(a) to (c) of this section are deemed to be the expenses

attributable to the production of deductible foreign source income unless the taxpayer shows, by clear and

convincing evidence, less actual expenses, or the tax commissioner shows, by clear and convincing

evidence, more actual expenses.

(3) Add any loss or deduct any gain resulting from the sale, exchange, or other disposition of a capital
asset, or an asset described in section 1231 of the Internal Revenue Code, to the extent that such loss or
gain occurred prior to the first taxable year on which the tax provided for in section 5733.06 of the Revised

Code is computed on the corporation's net income. For purposes of division (I)(3) of this section, the

amount of the prior loss or gain shall be measured by the difference between the original cost or other
basis of the asset and the fair market value as of the beginning of the first taxable year on which the tax
provided for in section 5733.06 of the Revised Code is computed on the corporation's net income. At the
option of the taxpayer, the amount of the prior loss or gain may be a percentage of the gain or loss, which
percentage shall be determined by multiplying the gain or loss by a fraction, the numerator of which is the
number of months from the acquisition of the asset to the beginning of the first taxable year on which the

fee provided in section 5733.06 of the Revised Code is computed on the corporation's net income, and the
denominator of which is the number of months from the acquisition of the asset to the sale, exchange, or

other disposition of the asset. The adjustments described in this division do not apply to any gain or loss
where the gain or loss is recognized by a qualifying taxpayer, as defined in section 5733.Q510 of the

Revised Code, with respect to a qualifying taxable event, as defined in that section.

(4) Deduct the dividend received deduction provided by section 243 of the Internal Revenue Code.

Appx. 22
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(5) Deduct any interest or interest equivalent on public obligations and purchase obligations to the extent
included in federal taxable income. As used in divisions (I)(5) and ( 6) of this section, "public obligations,"
"purchase obligations," and "interest or interest equivalent" have the same meanings as in section
5709.76 of the Revised Code.

(6) Add any loss or deduct any gain resulting from the sale, exchange, or other disposition of public

obligations to the extent included in federal taxabie income.

(7) To the extent not otherwise allowed, deduct any dividends or distributions received by a taxpayer from

a public utility, excluding an electric company and a combined company, and, for tax years 2005 and

thereafter, a telephone company, if the taxpayer owns at least eighty per cent of the issued and

outstanding common stock of the public utility. As used in division (I)(7) of this section, "public utility"

means a public utility as defined in Chapter 5727. of the Revised Code, whether or not the public utility is
doing business in the state.

(8) To the extent not otherwise allowed, deduct any dividends received by a taxpayer from an insurance

company, if the taxpayer owns at least eighty per cent of the issued and outstanding common stock of the

insurance company. As used in division (I)(8) of this section, "insurance company" means an insurance

company that is taxable under Chapter 5725. or 5729. of the Revised Code.

(9) Deduct expenditures for modifying existing buildings or structures to meet American national

standards institute standard A-117.1-1961 (R-1971), as amended; provided, that no deduction shall be

allowed to the extent that such deduction is not permitted under federal law or under rules of the tax

commissioner. Those deductions as are allowed may be taken over a period of five years. The tax

commissioner shall adopt rules under Chapter 119. of the Revised Code establishing reasonable limitations

on the extent that expenditures for modifying existing buildings or structures are attributable to the

purpose of making the buildings or structures accessible to and usable by physically handicapped persons.

(10) Deduct the amount of wages and salaries, if any, not otherwise allowable as a deduction but that

would have been allowable as a deduction in computing federal taxable income before operating loss

deduction and special deductions for the taxable year, had the targeted jobs credit allowed and

determined under sections 38, 51, and 52 of the Internal Revenue Code not been in effect.

(11) Deduct net interest income on obligations of the United States and its territories and possessions or

of any authority, commission, or instrumentality of the United States to the extent the laws of the United

States prohibit inclusion of the net interest for purposes of determining the value of the taxpayer's issued

and outstanding shares of stock under division (B) of section 5733.05 of the Revised Code. As used in

division (1)(11) of this section, "net interest" means interest net of any expenses taken on the federal

income tax return that would not have been allowed under section 265 of the Internal Revenue Code if the

interest were exempt from federal income tax.

(12)

(a) Except as set forth in division (I)(12)(d) of this section, to the extent not included in computing the

taxpayer's federal taxable income before operating loss deduction and special deductions, add gains and

deduct losses from direct or indirect sales, exchanges, or other dispositions, made by a related entity who

is not a taxpayer, of the taxpayer's indirect, beneficial, or constructive investment in the stock or debt of

another entity, unless the gain or loss has been included in computing the federal taxable income before

operating loss deduction and special deductions of another taxpayer with a more closely related

investment in the stock or debt of the other entity. The amount of gain added or lo^^uc25shal9 not
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exceed the product obtained by multiplying such gain or loss by the taxpayer's proportionate share,

directly, indirectly, beneficially, or constructively, of the outstanding stock of the related entity immediately

prior to the direct or indirect sale, exchange, or other disposition.

(b) Except as set forth in division (I)(12)(e) of this section, to the extent not included in computing the

taxpayer's federal taxable income before operating loss deduction and special deductions, add gains and

deduct losses from direct or indirect sales, exchanges, or other dispositions made by a related entity who

is not a taxpayer, of intangible property other than stock, securities, and debt, if such property was

owned, or used in whole or in part, at any time prior to or at the time of the sale, exchange, or disposition

by either the taxpayer or by a related entity that was a taxpayer at any time during the related entity's

ownership or use of such property, unless the gain or loss has been included in computing the federal

taxable income before operating loss deduction and special deductions of another taxpayer with a more

closely related ownership or use of such intangible property. The amount of gain added or loss deducted

shall not exceed the product obtained by multiplying such gain or loss by the taxpayer's proportionate

share, directly, indirectly, beneficially, or constructively, of the outstanding stock of the related entity
immediately prior to the direct or indirect sale, exchange, or other disposition.

(c) As used in division (I)(12) of this section, "related entity" means those entities described in divisions
(I)(12)(c)(i) to (iii) of this section:

(i) An individual stockholder, or a member of the stockholder's family enumerated in section 318 of the

Internal Revenue Code, if the stockholder and the members of the stockholder's family own, directly,

indirectly, beneficially, or constructively, in the aggregate, at least fifty per cent of the value of the
taxpayer's outstanding stock;

(ii) A stockholder, or a stockholder's partnership, estate, trust, or corporation, if the stockholder and the

stockholder's partnerships, estates, trusts, and corporations own directly, indirectly, beneficially, or

constructively, in the aggregate, at least fifty per cent of the value of the taxpayer's outstanding stock;

(iii) A corporation, or a party related to the corporation in a manner that would require an attribution of
stock from the corporation to the party or from the party to the corporation under division (I)(12)(c)(iv) of
this section, if the taxpayer owns, directly, indirectly, beneficially, or constructively, at least fifty per cent of
the value of the corporation's outstanding stock.

(iv) The attribution rules of section 318 of the Internal Revenue Code apply for purposes of determining

whether the ownership requirements in divisions (I)(12)(c)(i) to (iii) of this section have been met.

(d) For purposes of the adjustments required by division (I)(12)(a) of this section, the term "investment in

the stock or debt of another entity" means only those investments where the taxpayer and the taxpayer's

related entities directly, indirectly, beneficially, or constructively own, in the aggregate, at any time during

the twenty-four month period commencing one year prior to the direct or indirect sale, exchange, or other

disposition of such investment at least fifty per cent or more of the value of either the outstanding stock or
such debt of such other entity.

(e) For purposes of the adjustments required by division (I)(12)(b) of this section, the term "related
entity" excludes all of the following:

(i) Foreign corporations as defined in section 7701 of the Internal Revenue Code;

(ii) Foreign partnerships as defined in section 7701 of the Internal Revenue Code;
Appx. 24
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(iii) Corporations, partnerships, estates, and trusts created or organized in or under the laws of the

Commonwealth of Puerto Rico or any possession of the United States;

(iv) Foreign estates and foreign trusts as defined in section 7701 of the Internal Revenue Code.

The exclusions described in divisions (I)(12)(e)(i) to (iv) of this section do not apply if the corporation,

partnership, estate, or trust is described in any one of divisions (C)(1) to (5) of section 5733.042 of the

Revised Code.

(f) Nothing in division (I)(12) of this section shall require or permit a taxpayer to add any gains or deduct

any losses described in divisions (I)(12)(f)(i) and (ii) of this section:

(i) Gains or losses recognized for federal income tax purposes by an individual, estate, or trust without

regard to the attribution rules described in division (I)(12)(c) of this section;

(ii) A related entity's gains or losses described in division (I)(12)(b) of this section if the taxpayer's

ownership of or use of such intangible property was limited to a period not exceeding nine months and was

attributable to a transaction or a series of transactions executed in accordance with the election or

elections made by the taxpayer or a related entity pursuant to section 338 of the Internal Revenue Code.

(13) Any adjustment required by section 5733.042 of the Revised Code>

(14) Add any amount claimed as a credit under section 5733.0611 of the Revised Code to the extent that

such amount satisfies either of the following:

(a) It was deducted or excluded from the computation of the corporation's taxable income before

operating loss deduction and special deductions as required to be reported for the corporation's taxable

year under the Internal Revenue Code;

(b) It resulted in a reduction of the corporation's taxable income before operating loss deduction and

special deductions as required to be reported for any of the corporation's taxable years under the Internal

Revenue Code.

(15) Deduct the amount contributed by the taxpayer to an individual development account program

established by a county department of job and family services pursuant to sections 329.11 to 329.14 of

the Revised Code for the purpose of matching funds deposited by program participants. On request of the

tax commissioner, the taxpayer shall provide any information that, in the tax commissioner's opinion, is

necessary to establish the amount deducted under division (I)(15) of this section.

( 16) Any adjustment required by section 5733.0510 or 5733.0511 of the Revised Code.

(17)

(a)

(i) Add five-sixths of the amount of depreciation expense allowed under subsection (k) of section 168 of

the Internal Revenue Code, including a person's proportionate or distributive share of the amount of

depreciation expense allowed by that subsection to any pass-through entity in which the person has direct

or indirect ownership.

(ii) Add five-sixths of the amount of qualifying section 179 depreciation expense, including a person's

proportionate or distributive share of the amount of qualifying section 179 depreciatiqp^expXns^gllowed to
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any pass-through entity in which the person has a direct or indirect ownership. For the purposes of this

division, "qualifying section 179 depreciation expense" means the difference between (I) the amount of

depreciation expense directly or indirectly allowed to the taxpayer under section 179 of the Internal

Revenue Code, and (II) the amount of depreciation expense directly or indirectly allowed to the taxpayer

under section 179 of the Internal Revenue Code as that section existed on December 31, 2002.

The tax commissioner, under procedures established by the commissioner, may waive the add-backs

related to a pass-through entity if the person owns, directly or indirectly, less than five per cent of the
pass-through entity.

(b) Nothing in division (I)(17) of this section shall be construed to adjust or modify the adjusted basis of
any asset.

(c) To the extent the add-back is attributable to property generating income or loss allocable under
section 5733.051 of the Revised Code, the add-back shall be allocated to the same location as the income
or loss generated by that property. Otherwise, the add-back shall be apportioned, subject to division (B)
(2)(d) of section 5733.05 of the Revised Code.

(18)

(a) If a person is required to make the add-back under division (I)(17)(a) of this section for a tax year, the

person shall deduct one-fifth of the amount added back for each of the succeeding five tax years.

(b) If the amount deducted under division (1)(18)(a) of this section is attributable to an add-back

allocated under division (I)(17)(c) of this section, the amount deducted shall be allocated to the same

location. Otherwise, the amount shall be apportioned using the apportionment factors for the taxable year

in which the deduction is taken, subject to division (B)(2)(d) of section 5733.05 of the Revised Code.

(J) Except as otherwise expressly provided or clearly appearing from the context, any term used in this

chapter has the same meaning as when used in a comparable context in the laws of the United States

relating to federal income taxes. Any reference in this chapter to the Internal Revenue Code includes other
laws of the United States relating to federal income taxes.

(K) "Financial institution" has the meaning given by section 5725.01 of the Revised Code but does not

include a production credit association as described in 85 Stat. 597, 12 U.S.C.A. 2091 .

(L)

(1) A'"qualifying holding company" is any corporation satisfying all of the following requirements:

(a) Subject to divisions (L)(2) and (3) of this section, the net book value of the corporation's intangible

assets is greater than or equal to ninety per cent of the net book value of all of its assets and at least fifty

per cent of the net book value of all of its assets represents direct or indirect investments in the equity of,

loans and advances to, and accounts receivable due from related members;

(b) At least ninety per cent of the corporation's gross income for the taxable year is attributable to the
following:

(i) The maintenance, management, ownership, acquisition, use, and disposition of its intangibie property,

its aircraft the use of which is not subject to regulation under 14 C.F.R. part 121 or part 135, and any real
property described in division (L)(2)(c) of this section; Appx. 26
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(ii) The collection and distribution of income from such property.

(c) The corporation is not a financial institution on the last day of the taxable year ending prior to the first
day of the tax year;

(d) The corporation's related members make a good faith and reasonable effort to make timely and fully

the adjustments required by division (D) of section 5733.05 of the Revised Code and to pay timely and

fully all uncontested taxes, interest, penalties, and other fees and charges imposed under this chapter;

(e) Subject to division (L)(4) of this section, the corporation elects to be treated as a qualifying holding
company for the tax year.

A corporation otherwise satisfying divisions (L)(1)(a) to (e) of this section that does not elect to be a

qualifying holding company is not a qualifying holding company for the purposes of this chapter.

(2)

(a)

(i) For purposes of making the ninety per cent computation under division (L)(1)(a) of this section, the net

book value of the corporation's assets shall not include the net book value of aircraft or real property
described in division (L)(1)(b)(i) of this section.

(ii) For purposes of making the fifty per cent computation under division (L)(1)(a) of this section, the net

book value of assets shall include the net book value of aircraft or real property described in division (L)(1)
(b)(i) of this section.

(b)

(i) As used in division (L) of this section, "intangible asset" includes, but is not limited to, the corporation's

direct interest in each pass-through entity only if at all times during the corporation's taxable year ending

prior to the first day of the tax year the corporation's and the corporation's related members' combined

direct and indirect interests in the capital or profits of such pass-through entity do not exceed fifty per

cent. If the corporation's interest in the pass-through entity is an intangible asset for that taxable year,

then the distributive share of any income from the pass-through entity shall be income from an intangible
asset for that taxable year.

(ii) If a corporation's and the corporation's related members' combined direct and indirect interests in the

capital or profits of a pass-through entity exceed fifty per cent at any time during the corporation's taxable

year ending prior to the first day of the tax year, "intangible asset" does not include the corporation's

direct interest in the pass-through entity, and the corporation shall include in its assets its proportionate

share of the assets of any such pass-through entity and shall include in its gross income its distributive

share of the gross income of such pass-through entity in the same form as was eamed by the pass-
through entity.

(iii) A pass-through entity's direct or indirect proportionate share of any other pass-through entity's assets

shall be included for the purpose of computing the corporation's proportionate share of the pass-through

entity's assets under division (L)(2)(b)(ii) of this section, and such pass-through entity's distributive share

of any other pass-through entity's gross income shall be included for purposes of computing the

corporation's distributive share of the pass-through entity's gross income under division (L)(2)(b)(ii) of
this section. Appx. 27
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(c) For the purposes of divisions (L)(1)(b)(i), (1)(b)(ii), (2)(a)(i), and (2)(a)(ii) of this section, real

property is described in division (L)(2)(c) of this section only if all of the following conditions are present at

all times during the taxable year ending prior to the first day of the tax year:

(i) The real property serves as the headquarters of the corporation's trade or business, or is the place

from which the corporation's trade or business is principally managed or directed;

(ii) Not more than ten per cent of the value of the real property and not more than ten per cent of the

square footage of the building or buildings that are part of the real property is used, made available, or

occupied for the purpose of providing, acquiring, transferring, selling, or disposing of tangible property or

services in the normal course of business to persons other than related members, the corporation's

employees and their families, and such related members' employees and their families.

(d) As used in division (L) of this section, "related member" has the same meaning as in division (A)(6) of

section 5733.042 of the Revised Code without regard to division (B) of that section.

(3) The percentages described in division (L)(1)(a) of this section shall be equal to the quarterly average

of those percentages as calculated during the corporation's taxable year ending prior to the flrst day of the

tax year.

(4) With respect to the election described in division (L)(1)(e) of this section:

(a) The election need not accompany a timely filed report;

(b) The election need not accompany the report; rather, the election may accompany a subsequently filed

but timely application for refund and timely amended report, or a subsequently filed but timely petition for

reassessment;

(c) The election is not irrevocable;

(d) The election applies only to the tax year specified by the corporation;

(e) The corporation's related members comply with division (L)(1)(d) of this section.

Nothing in division (L)(4) of this section shall be construed to extend any statute of limitations set forth in

this chapter.

(M) "Qualifying controlled group" means two or more corporations that satisfy the ownership and control

requirements of division (A) of section 5733.052 of the Revised Code.

(N) "Limited liability company" means any limited liability company formed under Chapter 1705. of the

Revised Code or under the laws of any other state.

(0) "Pass-through entity" means a corporation that has made an election under subchapter S of Chapter

1 of Subtitle A of the Internal Revenue Code for its taxable year under that code, or a partnership, limited

liability company, or any other person, other than an individual, trust, or estate, if the partnership, limited

liability company, or other person is not classified for federal income tax purposes as an association taxed

as a corporation.

(P) "Electric company," "combined company," and "telephone company" have the same meanings as in

section 5727.01 of the Revised Code.

(Q) "Business income" means income arising from transactions, activities, and so^r`eP X tTe^ regular
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course of a trade or business and includes income from real property, tangible personal property, and

intangible personal property if the acquisition, rental, management, and disposition of the property

constitute integral parts of the regular course of a trade or business operation. "Business income" includes

income, including gain or loss, from a partial or complete liquidation of a business, including, but not

limited to, gain or loss from the sale or other disposition of goodwill.

(R) "Nonbusiness income" means aIf income other than business income.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009,

Effective Date: 09-26-2003; 12-30-2004

Appx. 29
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5733.05 Determination of value of issued and outstanding stock and

intangible property - determination of net income of corporation.

As used in this section, "qualified research" means laboratory research, experimental research, and other

similar types of research; research in developing or improving a product; or research in developing or

improving the means of producing a product. It does not include market research, consumer surveys,

efficiency surveys, management studies, ordinary testing or inspection of materials or products for quality

control, historical research, or literary research. "Product" as used in this paragraph does not include

services or intangible property.

The annual report determines the value of the issued and outstanding shares of stock of the taxpayer,

which under division (A) or divisions (B) and (C) of this section is the base or measure of the franchise tax

liability. Such determination shall be made as of the date shown by the report to have been the beginning

of the corporation's annual accounting period that includes the first day of January of the tax year. For the

purposes of this chapter, the value of the issued and outstanding shares of stock of any corporation that is

a financial institution shall be deemed to be the value as calculated in accordance with division (A) of this

section. For the purposes of this chapter, the value of the issued and outstanding shares of stock of any

corporation that is not a financial institution shall be deemed to be the values as calculated in accordance

with divisions (B) and (C) of this section. Except as otherwise required by this section or section 5733.056

of the Revised Code, the value of a taxpayer's issued and outstanding shares of stock under division (A) or

(C) of this section does not include any amount that is treated as a liability under generally accepted

accounting principles.

(A) The total value, as shown by the books of the financial institution, of its capital, surplus, whether

earned or unearned, undivided profits, and reserves shall be determined as prescribed by section

5733.056 of the Revised Code for tax years 1998 and thereafter.

(B) The sum of the corporation's net income during the corporation's taxable year, allocated or

apportioned to this state as prescribed in divisions (B)(1) and (2) of this section, and subject to sections

5733.052 , 5733.053 , 5733.057 , 5733.058 , 5733.059 , and 5733.0510 of the Revised Code:

(1) The net nonbusiness income allocated or apportioned to this state as provided by section 5733.051 of

the Revised Code.

(2) The amount of Ohio apportioned net business income, which shall be calculated by multiplying the

corporation's net business income by a fraction. The numerator of the fraction is the sum of the following

products: the property factor multiplied by twenty, the payroll factor multiplied by twenty, and the sales

factor multiplied by sixty. The denominator of the fraction is one hundred, provided that the denominator

shall be reduced by twenty if the property factor has a denominator of zero, by twenty if the payroll factor

has a denominator of zero, and by sixty if the sales factor has a denominator of zero.

The property, payroll, and sales factors shall be determined as follows, but the numerator and the

denominator of the factors shall not include the portion of any property, payroll, and sales otherwise

includible in the factors to the extent that the portion relates to, or is used in connection with, the

production of nonbusiness income allocated under section 5733.051 of the Revised Code:

(a) The property factor is a fraction computed as follows:

The numerator of the fraction is the average value of the corporation's real and tangA0a^so^a^ property
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owned or rented, and used in the trade or business in this state during the taxable year, and the

denominator of the fraction is the average value of all the corporation's real and tangible personal property

owned or rented, and used in the trade or business everywhere during such year. Real and tangible

personal property used in the trade or business includes, but is not limited to, real and tangible personal

property that the corporation rents, subrents, leases, or subleases to others if the income or loss from

such rentals, subrentals, leases, or subleases is business income. There shall be excluded from the

numerator and denominator of the fraction the original cost of all of the following property within Ohio:

property with respect to which a°pollution control facility" certificate has been issued pursuant to section

5709.21 of the Revised Code; property with respect to which an "industrial water pollution control

certificate" has been issued pursuant to that section or former section 6111.31 of the Revised Code; and

property used exclusively during the taxable year for qualified research.

(i) Property owned by the corporation is valued at its original cost® Property rented by the corporation is

valued at eight times the net annual rental rate. "Net annual rental rate" means the annual rental rate
paid by the corporation less any annual rental rate received by the corporation from subrentals.

(ii) The average value of property shall be determined by averaging the values at the beginning and the

end of the taxable year, but the tax commissioner may require the averaging of monthly values during the

taxable year, if reasonably required to reflect properiy the average value of the corporation's property.

(b) The payroll factor is a fraction computed as follows:

The numerator of the fraction is the total amount paid in this state during the taxable year by the

corporation for compensation, and the denominator of the fraction is the total compensation paid

everywhere by the corporation during such year. There shall be excluded from the numerator and the

denominator of the payroll factor the total compensation paid in this state to employees who are primarily
engaged in qualified research.

(i) Compensation means any form of remuneration paid to an employee for personal services.

(ii) Compensation is paid in this state if: (I) the recipient's service is performed entirely within this state,

(II) the recipient's service is performed both within and without this state, but the service performed

without this state is incidental to the recipient's service within this state, (III) some of the service is

performed within this state and either the base of operations, or if there is no base of operations, the

place from which the service is directed or controlled is within this state, or the base of operations or the

place from which the service is directed or controlled is not in any state in which some part of the service is

performed, but the recipient's residence is in this state.

(iii) Compensation is paid in this state to any employee of a common or contract motor carrier corporation,

who performs the employee's regularly assigned duties on a motor vehicle in more than one state, in the

same ratio by which the mileage traveled by such employee within the state bears to the total mileage

traveled by such employee everywhere during the taxable year.

(c) The sales factor is a fraction computed as follows:

Except as provided in this section, the numerator of the fraction is the total sales in this state by the

corporation during the taxable year or part thereof, and the denominator of the fraction is the total sales

by the corporation everywhere during such year or part thereof. In computing the numerator and

denominator of the fraction, the following shall be eliminated from the fraction: receipts and any related

gains or losses from the sale or other disposal of excluded assets; dividends or distriApp( a32nterest
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or other similar amounts received for the use of, or for the forbearance of the use of, money. Also, in

computing the numerator and denominator of the sales factor, in the case of a corporation owning at least

eighty per cent of the issued and outstanding common stock of one or more insurance companies or public

utilities, except an electric company and a combined company, and, for tax years 2005 and thereafter, a

telephone company, or owning at least twenty-five per cent of the issued and outstanding common stock

of one or more financial institutions, receipts received by the corporation from such utilities, insurance

companies, and financial institutions shall be eliminated. As used in this division, "excluded assets" means

property that is either: intangible property, other than trademarks, trade names, patents, copyrights, and

similar intellectual property; or tangible personal property or real property where that property is a capital

asset or an asset described in section 1231 of the Internal Revenue Code, without regard to the holding
period specified therein.

(i) For the purpose of this section and section 5733.03 of the Revised Code, receipts not eliminated or

excluded from the fraction shall be sitused as follows:

Receipts from rents and royalties from real property located in this state shall be sitused to this state.

Receipts from rents and royalties of tangible personal property, to the extent the tangible personal

property is used in this state, shall be sitused to this state.

Receipts from the sale of electricity and of electric transmission and distribution services shall be sitused to

this state in the manner provided under section 5733.059 of the Revised Code.

Receipts from the sale of real property located in this state shall be sitused to this state.

Receipts from the sale of tangible personal property shall be sitused to this state if such property is

received in this state by the purchaser. In the case of delivery of tangible personal property by common

carrier or by other means of transportation, the place at which such property is ultimately received after all

transportation has been completed shall be considered as the place at which such property is received by

the purchaser. Direct delivery in this state, other than for purposes of transportation, to a person or firm

designated by a purchaser constitutes delivery to the purchaser in this state, and direct deiivery outside

this state to a person or firm designated by a purchaser does not constitute delivery to the purchaser in

this state, regardless of where title passes or other conditions of sale.

(ii) Receipts from all other sales not eliminated or excluded from the fraction shall be sitused to this state
as follows:

Receipts from the sale, exchange, disposition, or other grant of the right to use trademarks, trade names,

patents, copyrights, and similar intellectual property shall be sitused to this state to the extent that the

receipts are based on the amount of use of that property in this state. If the receipts are not based on the

amount of use of that property, but rather on the right to use the property and the payor has the right to

use the property in this state, then the receipts from the sale, exchange, disposition, or other grant of the

right to use such property shall be sitused to this state to the extent the receipts are based on the right to

use the property in this state.

Receipts from the sale of services, and receipts from any other sales not eliminated or excluded from the
sales factor and not otherwise sitused under division (B)(2)(c) of this section, shall be sitused to this state
in the proportion to the purchaser's benefit, with respect to the sale, in this state to the purchaser's
benefit, with respect to the sale, everywhere. The physical location where the purchaser ultimately uses or
receives the benefit of what was purchased shall be paramount in determining tAie ropo^jqn of the

/yp^x. .5

h4t-!lrrv8oc nhin nn.^lnrrf^'.7`!2 (1r ZIr,



1LpL41LU14 Lawriter - ut4L - or3J.uo ueterm{nation or vaiue or fssllea ana outsranaing BLaCK. ar%7 lnuangiote properiY - oeierminauon oT net income or corporauon.

benefit in this state to the benefit everywhere.

(iii) Income from receipts eliminated or excluded from the sales factor under division (B)(2)(c) of this

section shall not be presumed to be nonbusiness income.

(d) If the allocation and apportionment provisions of division (B) of this section do not fairly represent the

extent of the taxpayer's business activity in this state, the taxpayer may request, which request must be

in writing and must accompany the report, a timely filed petition for reassessment, or a timely filed

amended report, or the tax commissioner may require, in respect to all or any part of the taxpayer's

allocated or apportioned base, if reasonable, anyone or more of the following:

(i) Separate accounting;

(ii) The exclusion of any one or more of the factors;

(iii) The inclusion of one or more additional factors that will fairly represent the taxpayer's allocated or

apportioned base in this state.

An alternative method will be effective only with approval by the tax commissioner.

Nothing in this section shall be construed to extend any statute of limitations set forth in this chapter.

(e) The tax commissioner may adopt rules providing for alternative allocation and apportionment methods,

and alternative calculations of a corporation's base, that apply to corporations engaged in

telecommunications.

(C)

(1) The total value, as shown on the books of each corporation that is not a qualified holding company, of

the net book value of the corporation's assets less the net carrying value of its liabilities, and excluding

from the corporation's assets land devoted exclusively to agricultural use as of the first Monday of June in

the corporation's taxable year as determined by the county auditor of the county in which the land is

located pursuant to section 5713.3a of the Revised Code, and making any adjustment required by division

(D) of this section. For the purposes of determining that total value, any reserves shown on the

corporation's books shall be considered liabilities or contra assets, as the case may be, except for any

reserves that are deemed appropriations of retained earnings under generally accepted accounting

principles.

(2) The base upon which the tax is levied under division (C) of section 5733.06 of the Revised Code shall

be computed by multiplying the amount determined under division (C)(1) of this section by the fraction

determined under divisions (B)(2)(a) to (c) of this section and, if applicable, divisions (B)(2)(d)(ii) and (iii)

of this section, and without regard to section 5733.052 of the Revised Code, but substituting "net worth"

for "net income" wherever "net income" appears in division (B)(2)(c) in this section. For purposes of

division (C)(2) of this section, the numerator and denominator of each of the fractions shall include the

portion of any real and tangible personal property, payroll, and sales, respectively, relating to, or used in

connection with the production of, net nonbusiness income allocated under section 5733.051 of the

Revised Code. Nothing in this division shall allow any amount to be included in the numerator or

denominator more than once.

(D)

(1) If, on the last day of the taxpayer's taxable year preceding the tax year, the ta^ a^ related
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member to a corporation that elects to be a qualifying holding company for the tax year beginning after

the last day of the taxpayer's taxable year, or if, on the last day of the taxpayer's taxable year preceding

the tax year, a corporation that elects to be a qualifying holding company for the tax year beginning after

the last day of the taxpayer's taxable year is a related member to the taxpayer, then the taxpayer's total

value for the purposes of division (C) of this section shall be adjusted by the qualifying amount. Except as

otherwise provided under division (D)(2) of this section, "qualifying amount" means the amount that,

when added to the taxpayer's total value, and when subtracted from the net carrying value of the

taxpayer's liabilities computed without regard to division (C)(2) of this section, or when subtracted from

the taxpayer"s total value and when added to the net carrying value of the taxpayer's liabilities computed

without regard to division (D) of this section, results in the taxpayer's debt-to-equity ratio equaling the

debt-to-equity ratio of the qualifying controlled group on the last day of the taxable year ending prior to

the first day of the tax year computed on a consolidated basis in accordance with general accepted

accounting principles. For the purposes of division (D)(1) of this section, the corporation's total value,

after the adjustment required by that division, shail not exceed the net book value of the corporation's

assets.

(2)

(a) The amount added to the taxpayer's total value and subtracted from the net carrying value of the

taxpayer's liabilities shall not exceed the amount of the net carrying value of the taxpayer's liabilities owed
to the taxpayer's related members.

(b) A liability owed to the taxpayer's related members includes, but is not limited to, any amount that the

corporation owes to a person that is not a related member if the corporation's related member or related

members in whole or in part guarantee any portion or all of that amount, or pledge, hypothecate,

mortgage, or carry out any similar transactions to secure any portion or all of that amount.

(3) The base upon which the tax is levied under division (C) of section 5733.06 of the Revised Code shall

be computed by multiplying the amount determined under divisions (C) and (D) of this section but without

regard to section 5733.052 of the Revised Code.

(4) For purposes of division (D) of this section, "related member" has the same meaning as in section
5733.042 of the Revised Code.

Effective Date: 03-11-2004

Appx. 35
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5739.16 Four-year limitation for assessments - exceptions.

(A) Except as otherwise provided in this section, no assessment shall be made or issued against a vendor

or consumer for any tax imposed by or pursuant to section 5739.02 , 5739.021 , 5739.023 , 5739.026 , or

5739.10 of the Revised Code more than four years after the return date for the period in which the sale or

purchase was made, or more than four years after the return for such period is filed, whichever is later. A

consumer who provides a fully completed exemption certificate pursuant to division (B) of section 5739.03

of the Revised Code may be assessed any tax imposed by or pursuant to section 5739.02 , 5739.021 ,

5739.023 , or 5739.026 of the Revised Code that results from denial of the claimed exemption within the

later of a period otherwise allowed by this section or one year after the date the certificate was provided.
This division does not bar an assessment:

(1) When the tax commissioner has substantial evidence of amounts of taxes collected by a vendor from
consumers on retail sales, which were not returned to the state;

(2) When the vendor assessed failed to file a return as required by section 5739.12 of the Revised Code;

(3) When the vendor or consumer and the commissioner waive in writing the time limitation.

(B) No assessment shall be made or issued against a vendor or consumer for any tax imposed by or

pursuant to section 5739.02 , 5739.021 , 5739.023 , 5739.026 , or 5739.10 of the Revised Code for any

period during which there was in full force and effect a rule of the tax commissioner under or by virtue of

which the collection or payment of any such tax was not required. This division does not bar an

assessment when the tax commissioner has substantial evidence of amounts of taxes collected by a

vendor from consumers on retail sales which were not returned to the state.

(C) No assessment shall be made or issued against a person for any tax imposed pursuant to section

5739.101 of the Revised Code more than four years after the return date for the period in which the tax is

imposed on the person's gross receipts, or more than four years after the return for such period is filed,

whichever is later. This division does not bar an assessment when the person assessed failed to file a

return as required under section 5739.102 of the Revised Code, or when the person and the commissioner
waive in writing the time limitation.

Effective Date: 06-30-1993; 01-01-2006

Appx. 37
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5741.16 Four-year limitation for assessment against seller or

consumer - exceptions.

(A) Except as provided in division ( B) or (C) of this section, no assessment shall be made or issued
against a seller or consumer for any tax imposed by or pursuant to section 5741.02 , 5741.021 , 5741.022
, or 5741.023 of the Revised Code more than four years after the return date for the period in which the
sale or purchase was made, or more than four years after the return for such period was filed, whichever
date is later.

(B) A consumer who provides a fully completed exemption certificate pursuant to division ( B) of section
5739.03 or division (E) of section 5741.02 of the Revised Code may be assessed any tax imposed by or
pursuant to section 5741.02 , 5741.021 , 5741.022 , or 5741.023 of the Revised Code that results from
denial of the claimed exemption within the later of a period allowed by division (A) of this section or one
year after the date the certificate was provided.

(C) This section does not bar an assessment:

(1) When the tax commissioner has substantial evidence of amounts of taxes collected by a seller from
consumers on purchases, which were not returned to the state by direct remittance;

(2) When the person assessed failed to file a return as required by section 5741.12 of the Revised Code;

( 3) When the seller or consumer and the commissioner waive in writing the time limitation.

Effective Date: 02-20-1986; 01-01-2006

Appx. 39
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5751.09 Assessment against person not filing return or paying tax.

(A) The tax commissioner may make an assessment, based on any information in the commissioner's

possession, against any person that fails to file a return or pay any tax as required by this chapter. The

commissioner shall give the person assessed written notice of the assessment as provided in section

5703.37 of the Revised Code. With the notice, the commissioner shall provide instructions on the manner

in which to petition for reassessment and request a hearing with respect to the petition. The commissioner

shall send any assessments against consolidated elected taxpayer and combined taxpayer groups under

section 5751.011 or 5751.012 of the Revised Code to the taxpayer's "reporting person" as defined under

division (R) of section 5751.01 of the Revised Code. The reporting person shall notify all members of the

group of the assessment and all outstanding taxes, interest, and penalties for which the assessment is

issued.

(B) Unless the person assessed, within sixty days after service of the notice of assessment, files with the

tax commissioner, either personally or by certified mail, a written petition signed by the person or the

person's authorized agent having knowledge of the facts, the assessment becomes final, and the amount

of the assessment is due and payable from the person assessed to the treasurer of state. The petition

shall indicate the objections of the person assessed, but additional objections may be raised in writing if

received by the commissioner prior to the date shown on the final determination.

If a petition for reassessment has been properly filed, the commissioner shall proceed under section

5703.60 of the Revised Code.

(C)

(1) After an assessment becomes final, if any portion of the assessment, including accrued interest,

remains unpaid, a certified copy of the tax commissioner's entry making the assessment final may be filed

in the office of the clerk of the court of common pleas in the county in which the person resides or has its

principal place of business in this state, or in the office of the clerk of court of common pleas of Franklin

co u nty.

(2) Immediately upon the filing of the entry, the clerk shall enter judgment for the state against the person

assessed in the amount shown on the entry. The judgment may be filed by the clerk in a loose-leaf book

entitled, "special judgments for the commercial activity tax" and shall have the same effect as other

judgments. Execution shall issue upon the judgment at the request of the tax commissioner, and all laws

applicable to sales on execution shall apply to sales made under the judgment.

(3) If the assessment is not paid in its entirety within sixty days after the day the assessment was issued,

the portion of the assessment consisting of tax due shall bear interest at the rate per annum prescribed by

section 5703.47 of the Revised Code from the day the tax commissioner issues the assessment until it is

paid or until it is certified to the attorney general for collection under section 131.02 of the Revised Code,

whichever comes first. If the unpaid portion of the assessment is certified to the attorney general for

collection, the entire unpaid portion of the assessment shall bear interest at the rate per annum

prescribed by section 5703.47 of the Revised Code from the date of certification until the date it is paid in

its entirety. Interest shall be paid in the same manner as the tax and may be collected by the issuance of

an assessment under this section.

(D) If the tax commissioner believes that collection of the tax will be jeopardized unless proceedings to

collect or secure collection of the tax are instituted without delay, the commissionerATAO^su^1 jeopardy
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assessment against the person liable for the tax. Immediately upon the issuance of the jeopardy

assessment, the commissioner shall file an entry with the clerk of the court of common pleas in the

manner prescribed by division (C) of this section. Notice of the jeopardy assessment shall be served on

the person assessed or the person's authorized agent in the manner provided in section 5703.37 of the

Revised Code within five days of the filing of the entry with the clerk. The total amount assessed is

immediately due and payable, unless the person assessed files a petition for reassessment in accordance

with division (B) of this section and provides security in a form satisfactory to the commissioner and in an

amount sufficient to satisfy the unpaid balance of the assessment. Full or partial payment of the

assessment does not prejudice the commissioner's consideration of the petition for reassessment.

(E) The tax commissioner shall immediately forward to the treasurer of state all amounts the

commissioner receives under this section, and such amounts shall be considered as revenue arising from
the tax imposed under this chapter.

(F) Except as otherwise provided in this division, no assessment shall be made or issued against a

taxpayer for the tax imposed under this chapter more than four years after the due date for the filing of

the return for the tax period for which the tax was reported, or more than four years after the return for

the tax period was filed, whichever is later. The time limit may be extended if both the taxpayer and the

commissioner consent in writing to the extension or enter into an agreement waiving or extending the time

limit. Any such extension shall extend the four-year time limit in division (B) of section 5751.08 of the

Revised Code for the same period of time. Nothing in this division bars an assessment against a taxpayer
that fails to file a return required by this chapter or that files a fraudulent return.

(G) If the tax commissioner possesses information that indicates that the amount of tax a taxpayer is

required to pay under this chapter exceeds the amount the taxpayer paid, the tax commissioner may audit

a sample of the taxpayer's gross receipts over a representative period of time to ascertain the amount of

tax due, and may issue an assessment based on the audit. The tax commissioner shall make a good faith

effort to reach agreement with the taxpayer in selecting a representative sample. The tax commissioner

may apply a sampling method only if the commissioner has prescribed the method by rule.

(H) If the whereabouts of a person subject to this chapter is not known to the tax commissioner, the

commissioner shall follow the procedures under section 5703.37 of the Revised Code.

Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.

Amended by 128th General AssemblyFile No.47, SB 181, §1, eff. 9/13/2010.

Amended by 128th Generai AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 06-30-2005

Appx. 42
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5751.53 Credit against tax for amortizable net operating losses.

(A) As used in this section:

(1) "Net income" and "taxable year" have the same meanings as in section 5733.04 of the Revised Code,

(2) "Franchise tax year" means "tax year" as defined in section 5733.04 of the Revised Code.

(3) "Deductible temporary differences" and "taxable temporary differences° have the same meanings as

those terms have for purposes of paragraph 13 of the statement of financial accounting standards,
number 109.

(4) "Qualifying taxpayer° means a taxpayer under this chapter that has a qualifying Ohio net operating

loss carryforward equal to or greater than the qualifying amount.

(5) "Qualifying Ohio net operating loss carryforward" means an Ohio net operating loss carryforward that

the taxpayer could deduct in whole or in part for franchise tax year 2006 under section 57 3 3.04 of the
Revised Code but for the application of division (H) of this section. A qualifying Ohio net operating loss

carryforward shall not exceed the amount of loss carryforward from franchise tax year 2005 as reported by

the taxpayer either on a franchise tax report for franchise tax year 2005 pursuant to section 5733.02 of

the Revised Code or on an amended franchise tax report prepared in good faith for such year and filed
before July 1, 2006.

(6) "Disallowed Ohio net operating loss carryforward" means the lesser of the amounts described in

division (A)(6)(a) or (b) of this section, but the amounts described in divisions (A)(6)(a) and (b) of this
section shall each be reduced by the qualifying amount.

(a) The qualifying taxpayer's qualifying Ohio net operating loss carryforward;

(b) The Ohio net operating loss carryforward amount that the qualifying taxpayer used to compute the

related deferred tax asset reflected on its books and records on the last day of its taxable year ending in

2004, adjusted for return to accrual, but this amount shall be reduced by the qualifying related valuation

allowance amount. For the purposes of this section, the "qualifying related valuation allowance amount" is

the amount of Ohio net operating loss reflected in the qualifying taxpayer's computation of the valuation

allowance account, as shown on its books and records on the last day of its taxable year ending in 2004,

with respect to the deferred tax asset relating to its Ohio net operating loss carryforward amount.

(7) "Other net deferred tax items apportioned to this state" is the product of (a) the amount of other net

deferred tax items and (b) the fraction described in division (B)(2) of section 5733.05 for the qualifying
taxpayer's franchise tax year 2005.

(8)

(a) Subject to divisions (A)(8)(b) to (d) of this section, the "amount of other net deferred tax items" is the

difference between (i) the qualifying taxpayer's deductible temporary differences, net of related valuation

allowance amounts, shown on the qualifying taxpayer's books and records on the last day of its taxable

year ending in 2004, and (ii) the qualifying taxpayer's taxable temporary differences as shown on those

books and records on that date. The amount of other net deferred tax items may be less than zero.

(b) For the purposes of computing the amount of the qualifying taxpayer's other net deferred tax items

described in division (A)(8)(a) of this section, any credit carryforward allowed underr,3. of the
1- 1-
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Revised Code shall be excluded from the amount of deductible temporary differences to the extent such

credit carryforward amount, net of any related valuation allowance amount, is otherwise included in the

qualifying taxpayer's deductible temporary differences, net of related valuation allowance amounts, shown

on the qualifying taxpayer's books and records on the last day of the qualifying taxpayer's taxable year

ending in 2004.

(c) No portion of the disallowed Ohio net operating loss carryforward shall be included in the computation

of the amount of the qualifying taxpayer's other net deferred tax items described in division (A)(8)(a) of

this section.

(d) In no event shall the amount of other net deferred tax items apportioned to this state exceed twenty-

five per cent of the qualifying Ohio net operating loss carryforward.

(9) "Amortizable amount" means:

(a) If the qualifying taxpayer's other net deferred tax items apportioned to this state is equal to or greater

than zero, eight per cent of the sum of the qualifying taxpayer's disallowed Ohio net operating loss

carryforward and the qualifying taxpayer's other net deferred tax items apportioned to this state;

(b) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to this state is less

than zero and if the absolute value of the amount of qualifying taxpayer's other net deferred tax items

apportioned to this state is less than the qualifying taxpayer's disallowed net operating loss, eight per cent

of the difference between the qualifying taxpayer's disallowed net operating loss carryforward and the

absolute value of the qualifying taxpayer's other net deferred tax items apportioned to this state;

(c) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to this state is less
than zero and if the absolute value of the amount of qualifying taxpayer's other net deferred tax items
apportioned to this state is equal to or greater than the qualifying taxpayer's disallowed net operating loss,
zero.

(10) "Books and records" means the qualifying taxpayer's books, records, and all other information, all of

which the qualifying taxpayer maintains and uses to prepare and issue its financial statements in

accordance with generally accepted accounting principles.

(11)

(a) Except as modified by division (A)(11)(b) of this section, "qualifying amount" means fifty million dollars

per person.

(b) If for franchise tax year 2005 the person was a member of a combined franchise tax report, as
provided by section 5733.052 of the Revised Code, the "qualifying amount" is, in the aggregate, fifty
million dollars for all members of that combined franchise tax report, and for purposes of divisions (A)(6)
(a) and ( b) of this section, those members shall allocate to each member any portion of the fifty million

dollar amount. The total amount allocated to the members who are qualifying taxpayers shall equal fifty
million dollars.

(B) For each calendar period beginning prior to January 1, 2030, there is hereby allowed a nonrefundable

tax credit against the tax levied each year by this chapter on each qualifying taxpayer, on each

consolidated elected taxpayer having one or more qualifying taxpayers as a member, and on each

combined taxpayer having one or more qualifying taxpayers as a member. The credit shall be claimed in

the order specified in section 5751.98 of the Revised Code and is allowed only to redAplpxfAl4ne-half
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of any tax remaining after allowance of the credits that precede it in section 5751.98 of the Revised Code.

No credit under division (B) of this section shall be allowed against the second one-half of such remaining

tax.

Except as otherwise limited by divisions (C) and (D) of this section, the maximum amount of the

nonrefundable credit that may be used against the first one-half of the remaining tax for each calendar

year is as follows:

(1) For calendar year 2010, ten per cent of the amortizable amount;

(2) For calendar year 2011, twenty per cent of the amortizable amount, less all amounts previously used;

(3) For calendar year 2012, thirty per cent of the amortizable amount, less all amounts previously used;

(4) For calendar year 2013, forty per cent of the amortizable amount, less all amounts previously used;

(5) For calendar year 2014, fifty per cent of the amortizable amount, fess all amounts previously used;

(6) For calendar year 2015, sixty per cent of the amortizable amount, less all amounts previously used;

(7) For calendar year 2016, seventy per cent of the amortizable amount, less all amounts previously used;

(8) For calendar year 2017, eighty per cent of the amortizable amount, less all amounts previously used;

(9) For calendar year 2018, ninety per cent of the amortizable amount, less all amounts previously used;

(10) For each of calendar years 2019 through 2029, one hundred percent of the amortizable amount, less
all amounts used in all previous years.

In no event shall the cumulative credit used for calendar years 2010 through 2029 exceed one hundred
per cent of the amortizable amount.

(C)

(1) Except as otherwise set forth in division (C)(2) of this section, a refundable credit is allowed in
calendar year 2030 for any portion of the qualifying taxpayer's amortizable amount that is not used in

accordance with division (B) of this section against the tax levied by this chapter on all taxpayers.

(2) Division (C)(1) of this section shall not apply and no refundable credit shall be available to any person

if during any portion of the calendar year 2030 the person is not subject to the tax imposed by this

chapter.

(D) Not later than June 30, 2006, each qualifying taxpayer, consolidated elected taxpayer, or combined

taxpayer that will claim for any year the credit allowed in divisions (B) and (C) of this section shall file with

the tax commissioner a report setting forth the amortizable amount available to such taxpayer and all

other related information that the commissioner, by rule, requires. If the taxpayer does not timely file the

report or fails to provide timely all information required by this division, the taxpayer is precluded from

claiming any credit amounts described in divisions (B) and (C) of this section. Unless extended by mutual

consent, the tax commissioner may, until June 30, 2010, audit the accuracy of the amortizable amount

available to each taxpayer that will claim the credit, and adjust the amortizable amount or, if appropriate,

issue any assessment or final determination, as applicable, necessary to correct any errors found upon

audit.
Appx. 45
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(E) For the purpose of calculating the amortizable amount, if the tax commissioner ascertains that any

portion of that amount is the result of a sham transaction as described in section 5703.56 of the Revised

Code, the commissioner shall reduce the amortizable amount by two times the adjustment.

(F) If one entity transfers all or a portion of its assets and equity to another entity as part of an entity

organization or reorganization or subsequent entity organization or reorganization for which no gain or loss

is recognized in whole or in part for federal income tax purposes under the Internal Revenue Code, the

credits allowed by this section shall be computed in a manner consistent with that used to compute the

portion, if any, of federal net operating losses allowed to the respective entities under the Internal

Revenue Code. The tax commissioner may prescribe forms or rules for making the computations required
by this division.

(G)

(1) Except as provided in division (F) of this section, no person shall pledge, collateralize, hypothecate,

assign, convey, sell, exchange, or otherwise dispose of any or all tax credits, or any portion of any or all
tax credits allowed under this section.

(2) No credit allowed under this section is subject to execution, attachment, lien, levy, or other judicial
proceeding.

(H)

(1)

(a) Except as set forth in division (H)(1)(b) of this section and notwithstanding division (I)(1) of section

5733.04 of the Revised Code to the contrary, each person timely and fully complying with the reporting

requirements set forth in division (D) of this section shall not claim, and shall not be entitled to claim, any

deduction or adjustment for any Ohio net operating loss carried forward to any one or more franchise tax
years after franchise tax year 2005.

(b) Division (H)(1)(a) of this section applies only to the portion of the Ohio net operating loss represented
by the disallowed Ohio net operating loss carryforward.

(2) Notwithstanding division (I) of section 5733.04 of the Revised Code_ to the contrary, with respect to all

franchise tax years after franchise tax year 2005, each person timely and fully complying with the reporting

requirements set forth in division (D) of this section shall not claim, and shall not be entitled to claim, any

deduction, exclusion, or adjustment with respect to deductible temporary differences reflected on the
person's books and records on the last day of its taxable year ending in 2004.

(3)

(a) Except as set forth in division ( H)(3)(b) of this section and notwithstanding division ( I) of section
5733.04 of the Revised Code to the contrary, with respect to all franchise tax years after franchise tax
year 2005, each person timely and fully complying with the reporting requirements set forth in division (D)
of this section shall exclude from Ohio net income all taxable temporary differences reflected on the
person's books and records on the last day of its taxable year ending in 2004.

(b) In no event shall the exclusion provided by division (H)(3)(a) of this section for any franchise tax year

exceed the amount of the taxable temporary differences otherwise included in Ohio net income for that

year. Appx. 46
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(4) Divisions (H)(2) and (3) of this section shall apply only to the extent such items were used in the

calculations of the credit provided by this section.

Effective Date: 06-30-2005; 03-30-2006

Appx. 47
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Vlaestside Hospital v. Beishe, 69 Cai.App.4th 672 (1999)

81 Cal.Rptr.2d 768, 99 Cal. baily Op. Serv. 804, 99 Daily Jaurnal D.A.R. 981

69 Cal.App.4th 672
Court of Appeal, Second

District, Division 5, California.

WESTSIDE HOSPITAL, Plaintiff and Appellant,

V.

S. Kimberl_y BELSHE, as Director,

etc., Defendant and Appellant.

No. P112261. I Jan. 28, g999-

^ Certified for Fartial Publication.

Hospital filedpetition for administrative mandate challenging

decision of the Director of the Department of Health Services

in Medi-Cal reimbursement case. The Superior Court, Los

Angeles County, Robert H. O'priet., J., denied petition, and

hospital appealed. The Court ofAppeal, t'srignon, Acting P.J.,

held that six-month limitations period within which hospital

was required to file petition for administrativc mandate

startcd to run when Director adopted proposed decision of

administrative law judge, not when Department mailed a copy

of the final decision to the hospital.

Affirmed;

West Headnotes (5)

^ C ;c^ i^at ri h; ^
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for 1'roceediivs

As a general rule, "issuance°"of an administrative

order, for purpose of timely filing petition for

review, means entry or filing, and not service or

mailing, of an order.

131 t1f:r.Ith
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RZ6cw; Actions

"Terms "adoption" and "issuance" in statute

governing review of decisions of the Director

of the Department of Health Services in Medi-

Cal reimbursement cases refer to the act of

the Director finalizing the decision of the

Department; act of finalization takes place either

by means of the adoption of the administrative

law judge's proposed decision or the issuance

of a modified or different decision. West`s

Ann.Cal.Wclf. & Inst.Code § 14171(j).

M

1^,-:-•.

Review; Actions

Six-month limitations period within which

hospital was required to file petition for

administrative mandate challenging decision

of the Director of the Department of Health

Services in Medi-Cal reimbursement case

started to run when Director adopted proposed

decision of administrative law judge, not when

Department mailed a copy of the final decision

to the hospital; Director's final decision was

"issued" within meaning of review statute when

it was adopted, not when it was mailed.

West's Arnl.Cat.Weit. & tnst.Code § 14171(i);

Cal.Code Regs, title 22, § 5 1044.

21 _ _ ^ .; tee

(7i Health

to ^ue, l,iolitatiens, and Laches

Six-month date for filing a petition for writ:

of administrative mandate in statfate governing

review of decisions of the Director of the

Department of Flealth Services in Medi-Cal

reimbursement cases refers to the act of the

Director finalizing the decision whether by

adoption or issuance. West's .Ann.C'a!.Wc1f: &

Inst.Code § 14171(j)^
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Six-month time period for filing a petition for

writ of mandate challenging decision of the

Director of the Department of I-Iealth Services

in. Ivledi--Cal reimbursement cases begins to run

from the date of entry or filing of the order,

not mailing. West's Aa3n.Cal.\Velf. & has[.Code

6 1=11?1(j); t'al.Code Re,gs. tille 22, 51044,

Attorneys and Law Firms

On May 14, 1987, Hospital requested an administrative

adjustment to the final settlement based on several issues. On

December 21, 1988, the Department responded with a#inal

settlement, which included adjustments for some, but not all,

of the issues raised by Hospital. Hospital requested a formal

administrative hearing on the disputed issacs. A hearing

was held before an administrative law judge. On March 11,

1993, the administrative law judge submitted a proposed

decision denying Hospital's administrative appeal. On March

23, 1993, the Director adopted the proposed decision of the

administrative law judge as the final decision pursuant to

section 14171. On March 30, 1993, the Department mailed a

copy of the final decision to Hospital.

**769 *673 N2itelsel[ R Millur, Los Angeles, for Plaintiff

and Appellant.

Daniei E. [,un;ren, Attorney Genexal, George Nk;illiarnson,

Chief Assistant Attorney General, i`hru-Iton G. -ETollarid,

Seisior Assistant Attorney General, .lcrhn 11. 5arrde:r,,

Supervising Deputy Attomey General, and &rndra L.

Cioldsmith, Deputy Attorney General, for Defendant and

Appellant.

Opinion

*674 GI2IGNOI*T, Acting P.I.

4Vestside Hospital appeals from a judgment denying its

petition for writ of administrative mandate in favor of S:

Kimberly Beishe, Director, State of C;atifornia, Depaa-tment

of Health Serviees in this Medi-Cal reimbursement case. We

conclude Hospital did not file its petition witllin the statute of

limitations period provided in U'elCare crnd tns[i(u[iorns Code

section 14171, subdiNision (j) , six months from the issuanee

of the Director's final decision. I Therefore, we affir;n.

FACTS AND PIiDI:'EDIIRAL BACKGROUND

Hospital, a licensed inpatient acute care facility, is an

institutional provider certified to participate in the Medi-

Cal program. As a condition of participation in the Medi-

Cal program, Hospital is required to file fiscal-year-end cost

reports, setting forth costs iracurred to provicle services to

Medi-Cal beneficiaries. The Department audited Hospital's

cost report for the fiscal year ending February 28, 1983, and

compa.eted Hospital's "final settlement."

On September 24, 1993, Hospital filed a petition for writ of

mandate (C'ode C;iv. Proc., § 1085), writ of administrative

mandate (L'odt: f'iv Proc.. § (094.5), and declaratory relief

(C*aae CiV_ Proc., § 1€160). On February 4, 1997, the

Departtrtent demurred on the grounds that ( 1) the petition

was filed after the expiration of the six-month statute of

limitations contained in si.ctiozi 141%1, subdivision ( j), for

relief under Code of C'ivil Procedure section 1094.5, and

(2) the pleading did not state facts suf tcient to constitute

a cause of action under (ode of i;irril 1'rcrccrlure Sccrion

i Q85, 1094.5, oa 1060, The trial court overruled the demurrer

on the statute of tiniitations *675 ground, but sustained

the demurrer with leave to amend on the groutid that the

verification was improper. On February 18, 1997, Hospital

refiled its petition with a proper verification, On March 5,

1997, the trial court denied the petition on the merits. The trial

court entered judgment denying thP petition on April 3, 1997.

Hospital filed a timely notice: of appeal froni the judgment.

The Department filed a tinietv notice of cross-appeal from the

judgment,

DISCUSSION

I. Administrative iLfianrdate

[li The Department contends Hospital's petition for writ of

adrninistrative mandate was untimety under scction 14171,

suhdivisi.on (j}, because it was filed more than six months

after the date the Director issued the final decision. We agree.

Although the trial court decided the petition on the merits,

the statute of limitations issue is dispositive. Accordingly, we

resolve the appeal on this basis.

**770 The procedures for conducting administrative

appeals and issuing decisions relating to fmal settlements
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for institutional providers are contained in section ! 4171

and *676 California Cade of Pegulations, title 22. sectiosl

510=14.3 An institutional provider may appeal a final

settlement of the Department by filing a timely and specific

written statement of disputed issues with the Department. The

institutional provider may present any unresolved grievarices

or complaints at an impartial hearing before an administrative

law judge, which must be conducted no later than 300 days

after the filing of the statement of disputed issues. At the

conclusion of the impartial hearing, the administrative law

judge takes the matter under submission. The administrative

law judge prepares and submits a proposed decision to the

Director as soon as practical, in a form that may be adopted

as the decision of the Director. The Department serves a

copy of the proposed **771 decision on each party. The

Director may: ( 1) adopt the proposed decision; (2) reject the

proposed decision and have a decision prepared based on the

record, after allowing the parties the opportunity to present

oral or written argument; or (3) refer the matter back to the

administrative law judge to take additional evidetace, after

which the administrative law judge prepares a new proposed

decision.

*677 The Director must adopt a final decision within 300

days after the record of the impartial hearing is closed,

unless the Director intends to modify the proposed decision.

In the event the Director chooses to modify a proposed

decision under section 1411, l, subdivision (f), the Director

must provide written notice to the parties on or before the

300th day following the closure of the record of the hearing

and afford the parties an opportunity to present writtcn or oral

argument. On or bcfore the 420th day following closure of the

record of the hearing, the Director must issue a final decision.

The decision is effective upon adoption by the Director.

Copies of the Director's decision are mailed to the provider.

The Director's final decision is reviewable in accordance with

L'ode of Civil Procedure section 1094.5 within six months of

the "issuance" of the Director's final decision.

The question presented in this appeal is whether the Director's

final decision is "issued" when it is "adopted" or when it is

"mailed."

"In interpreting a statute, we apply the usual rules of statutory

construction. `We begin with the fundamental rule that

our primary task is to determine the lawmakers' intent.

[Citation.] ... To determine intent," `The court turns first

to the words themselves for the answer.' " [Citations,]

"If the language is clear and unambiguous there is no

need for construction, nor is it necessary to resort to

indicia of the intent of the Legislature (in the case of a

statute)..... ' [Citation.] We give the language of the statute its

`usual, ordinary import and accord significance, if possiblc,

to every word, phrase and sentence in pursuance of the

legislative purpose. A construction making some words

surplusage is to be avoided. The words of the statute must be

constnaed in context, keeping in mind the statutory purpose....

Both the legislative history of the statute and the wider

historical circumstances of its enactment may be considered

in ascertaining the legislative intent.' [Citation.]" (Kane r-.

Htzrte-y (t 994) 30 C"al.:App ath 559. 862. 35 Cat.Rptr.2d $09_)

121 As a general rule, "isstaar.ce" of an aciministrative order

rneans entry or filing, and not setvice or mailing, of an

order. (^17c'r; ir^ Salkhn{s. Irx:. v. .ag,ic{{ltural Lrtbor° 1?efoiicms

J31 (10S?J) 140 ti`s:E'.,4pp,3d 581, 582 5£?3, l i{3 €`i!.Rpt;,

0 , 3'7 [time to file a petition for review runs from "date of

the issuance of the [Agricultural Labor Relations Board's]

order," and therefore tirnc to file is a7ot extended by Code

of£:ivill'rocedure section 1u133; sec also *678 Sw; ibfarizo

Fc"ler,ziion zaf TctacStr=^-s v.k'u1}r`<c Earpicy-}nz'rtt Retazioaz,s

Br7. (1994) 28 CztlApp.4th 150, 15;-156. 33 C'al.Rptr.2d

3R7 [time to file petition for review of Public Employment

Relations Boarci decision runs from " issuance" of decision,

which is not the same as "service," and therefore Code of

ili•vii Proe.edure scctiou 1013 does not apply to extend tinte

toftle]; contra, Sim,rtysir,f.c,^^u^seraei. r'FU'. V. rl`.R9 (M^)) 93

C'al.App.3d 922, 9,29. 156 f:al.Rpr.r. 15^ [issuance occurred

when order mailed].) "Issuance" does not inchide mailing or

service. `M'1YYf) iJ?C'. t', iif,^Ytl'Lflldt3'tll r,GU(J}' ilc(L172tJ71s

Bd., scapt^a, 140 t:aLApp.3ci at p. 583, 149 t"t3l.Rptr. 632.)

Where the Legislature intends a timc hrait to run fa-om the date

of service or mailing of an order, it specifically so provides.

(ItJi{1. i

The meaning of the term "issuance" ascribed to it by appellate

decisions interpreting similar statutes is consistent with a

reasonable construction of section 1417 t. Section 1=1171 sets

forth two procedures relating to the Director's final decision.

Seceion 14171, subdivision ( e)(3) describes a procedure

wherein the Director simply adopts the proposed decision

of the administrative law judge as the final decision. The

Director is required to "adopt" the proposed decision as the

final decision within 300 days after the hearing. (§ 1417 1,

subd. (e)(3)(A),) The Department is required to mail a copy

of "the adopted decision" **772 to the provider within 30

days of the date of the adoption. (Id., subd. (e)(3)(B).)
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The adoption procedure set forth irt section 141111,

sabilMsion ( c)(3)(A) is expressly subject to the alternative

final decision procedure set forth in scction 14171,

subdivision (f). Section i4171, subdivision ( f) applies when

the Director intends not to adopt the administrative law

judge's proposed decisior+., but rather to "modify" the

proposed decision. This subdivision requires notice to the

provider of the intent to modify on or before the 300th day

following the hearing. Following the provider's opportunity

to present argument, the Director is required to "issue" a

final decision within 420 days afier the hearing. Subdivision

(f) contains no separate mailing requirement. Subdivision (i)

provides that the final decision of the Director is reviewable

by petition for a writ of administrative mandate within six

months of the "issuance" of the director's fmal decision_

Subdivision (j) makes no reference to the "adoption" of the

final decision.

[31 [41 It is apparent from the foregoing delineation of the

statutory final decision procedures that the tcrms "adoption"

and "issuance" refer to the act of the Director finalizing the

decision of the Department. The act of finalization takes place

either by means of the atloplion of the administrative law

judge's proposed decision or the issuance of a modified or

different decision. Thus, the mailing requirement set forth in

subdivision (e)(3)(B) is reasonably interpreted to refer not

only to "adopted" final decisions, but also *679 to "issued"

final decisions. Similarly, the six-month date in subdivision

(j) for filing a petition for writ of administrative mandate

refers to the act ofthe Director finalizing the decision whether

by adoption or issuance. 4

[S] It is also apparent from the statute that adoptionlissuanee

of a final decision is independent of the mailing of a copy of

the decision. It is the Director who adopts or issues the final

decision. It is the Department which is required to mail to

the provider a copy of the final decision. The six-month time

period for filing a petition for writ of mandate begins to run

front the date of entry or filing of the order, not mailing. 5

Since mailing is required within 30 days of adoption or

issuance and a provider has six months to file a petition for

writ of mandate, the provider has ample time in which to seek

judicial review of the order.

The final decision in this case was reviewable under Cod=

of Civil Procedure section 1094 5 within six months of

the issuance of the Director's final decision. Under section

14I71, the Director may adopt the proposed decision of the

administrative law judge, modify the proposed decision, or

reject the proposed decision and prepare a different decision.

It is clear that the phrase "issuance of the Director's decision"

encompasses adopting the proposed decision, adopting the

proposed decision with modifications, or preparing and

adopting an entirely new decision. Case law supports a

conclusion that "issuance" means entry or tiling of the

decision and not service or mailing of the decision. Moreover,

the statute and regulations provide separately for issuing the

Director's decision and mailing the decision to the parties.

However, the titne for reviewing the Director's decision

expressly runs from issuance of the final decision and not

frona mailing or service of the final decision. We conclude

that the date the Director adopted the final decision, March

23, 1993, was the date the decision was issued for purposes of

the statute of limitations. Because Ilospital filed its petition

for writ of administrative mandate more than six months later

on September 24, 1993, the petition was untimely.

II. Other C.auses rlfActforr

*680 DISPOSITION

The judgment is affirmed. S. Kimberly Beishe, Director,

State of California, Department **773 of Health Services is

awarded her costs on appeal.

ARMSTRONG, J. and C:ODOY PF:REZ, J., concur.

Parallel Citations

69 Cal.App.4th 672, 99 Cal. Daily Op. Serv. 804, 99 Daily

Journal D.A.R. 981

Footnotes

Pursuant to talifornia Riu,:, ar (.-:ouri, rutc, 976(b) and 976.1, this opinion is certified for ptxblication with the exception of part Il.

of discussion,

i All further statutory references are to the Welfare and Institutions Code, untess otherwise indicated.
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^ Although sccxion ?=1171 has been amended several times since it was enacted and its subdivision headings have been redesignated,

no substantive changes have been made to the provisions at issue. Section 14171 currently provides in pertinent part: "(a) The

director shall establish administrative appeal processes to review grievances or complaints arising from the findings of an audit or

examination made pursuant to Sections 10722 and 14170 and for final settlernents, including, in the case of hospitals, the application

of Sections 51536, 51517, and 51539 of TFtle 22 ot'tlte Calitontia Codc of Re„•ufakion,. All these processes shall be established by

regulation, pursuant to, and consistent with, Seclion 1001?I of the Health and Sarety Code [requiring an impartial hearing before

an administrative law judge] .... [g(] (e)(1) The administrative appeal process established by the director shall commence with an

informal cor,ference with the provider, a representative of the department, and the administrative law judge. The informal conference

slaall be conducted no later than 90 days after the filing of a timely and specific statement of disputed issues by the provider. The

administrative law judge, when appropriate, may assign the administrative appeal to an informal level of review where efforts could

be made to resolve facts and issues in dispute in a fair and equitable manner, subject to the requirements of state and federal law. The

review conducted at this informal level shall be completed no later than 180 days afier the filing of a timely and specific statement

of disputed issues by the provider. [^J (2) Nothing in this subdivision shall proliibit the provider from presenting any unresolved

grievances or complaints at an impartial hearing pursuant to subdivision (a). The impartial hearing shall be conducted no latet than

300 days after the filing of a timely and specific statement of disputed issues by the provider. ['l] (3)(A) Subject to subdivision (1), ...

a fmal decision in an institutional provider appeal shall be adopted within 300 days after the closure of the record of the impartial

hearing. [¶} (B) The department shall mail a copy of the adopted decision to all parties witbin 30 days of the date of adoption of the

decision. [11] (t) In the event the director intends to modify a proposed decision, on or before... the 300th day following the closure

of the record of the hearing for institutional providers, the director shall provide written notice of his or her intention to the parties

and shall afford the parties an opportunity to present written argument. Followirig this notice, on or before... the 420th day following

closure of the record of thc hearing for institutional providers, or within that additional time period as is granted pursuant to the sole

rcquest of a provider or at the joint requ.est of the provider and the department, the director slxall issue a final decision .... ['([] (j) The

final decision oi the director shall be reviewable in accordance with Section 1094.5 ok ihr Code of Civil procedure within six mottths

of the issuance of the director's final decision."

4

Title 22, Cali fornia Code oF Regu[ations. section 51044 provides in pertinent part as follows: "(a) The hearing officer shall take the

matter under submission at the conclusion of the hearing. A proposed decision, in a form that may be adopted as the decision of the

Director, shall be submitted to the Director as soon as practical. A copy of the proposed decision, upon submission to the Director,

shall be: ... [lPfi (2) Served by the Department on each party in the case and each party's representative. [1, } (b) The Director may: [j(] (1)

Adopt the proposed decision without reading or hearing the record. [1] (2) Reject the proposed decision and have a decision prepared

based upoti the documentary and electronically rceorded record, with or without taking additional evidence. The Director shall decide

no case provided for in this paragra_ph without affording the parties the opportunity to present either oral or written argument. (fl

(3) Refer the matter to the hearing officer to take additional evidence. If the case is so assigned, the hearing officer shall prepare

a proposed decision as provided in subsection (a), upon the additional evidence and the documentary and electronically recorded

record of the prior hearing. A copy of such proposed decision shall be fuznished to each party and each party's representative as

prescribed in subsection (a). [jjj (e) The decision shall be final upon adoption by the Director. Copies of the decision of the Director

shall be mailed by certified mail to the designated representative of the provider. [T] (d) A dismissal may be issued if a provider

fails to appear at a formal hearing. A copy of such dismissal shall be mailed to each party together with a statement of the provider's

right to reopen the hearing."

The Regulations do not distinguish between adoption and issuance, but simply refer to the act of the Director finalizing the decision

as the adoption of the final decision. (Cal.Code Regs., tit. 22, § 51044.)

Consistent with our statutory interpretation, the Regulations provide that the decision is final upon adoption by the Director. Copies

of the decision are to be mailed to the provider. (C-al.Code Regs, tit. 22, ; 51044. subd. (ci.)

See footnote *, ance.
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29 F.gd 513
United States Court of Appeals,

Ninth Circuit.

STE'UEDORING SERVICES OF AMERICA;

Eagle Pacific Inaurance Company, Petitioners,

v.

DIRECTOR, OFFICE OF WORKERS'

COMPENSATION PROGRANIS, United

States Department of Labor; Frank Mattera;

Long Beach Container Terminal; and

Signal Administration, Inc., Respondents_

No. 92-7o627. I Submitted May

3,1994 . ^ Decided July 1.5,1994•

Employer petitioned for judicial review of decision of

Workers' Compensation Benefits Review Board (Board)

awarding medical expenses and disability benefits under

Longshore and Harbor Workers' Compensation Act. Motion

to dismiss for lack of jurisdiction was made. The Court of

Appeals, Leav-y, Circuit Judge, held that 60-day limitations

period for petitioning for judicial review commenced runriing

upon filing of Board's decision, regardless of lack of actual

notice to petitioning party.

Dismissed.

West Headnotes (2)

f d ( ^^'oa^k2rs' Con^pensatior^

Entitled

Person adversely affected may appeal decision of

Workers' Compensation Benefits Review Board,

made under Longshore and Harbor Workers'

Compensation Act, by filing petition within

60 days following issuance of Board order.

Longshore and Harbor Workers' Compensation

Act, § 21(C), 33 C.S,C.."-s-. § 921 (c).

(2] Workr:i•s' Compensation

Timc Begins to Run (Notice)

"Issuance" of decision under Longshore and

Harbor Workers' Compensation Act by Workers'

Compensation Benefits Review Board (Board)

means filing with the clerk of the Board and

nothing more and, thus, 60-day limitations

period for seeking judicial review commenced

running on day of filing regardless of

when petitioning party received actual notice.

Longshore and Harbor Workers' Compensation

Act, § 21(C), 33 U.s.C.A. § 921(c).

Attorneys and Law Firms

*514 Robert E. Babcock, Littler, Mendelson, Fastiff &

Tichy, Portland, OR, for petitioners.

LuAnn Kressley, U.S. Dept. of Labor, Office of the Sol.,

Washington, DC, for respondent, Director, Of'fice of Workers'

Compensation Programs.

Richard Mark Baker, Cantrell, Green Pekich, Cruz & lbteCort,

Long Beach, CA, for respondent, Frank Mattera.

Jack Williams, Glendale, CA, for respondent, Long Beach

Container Terminal and Signal Adinin., Inc.

Petition for Review of an Order o f the Benefits Review Board.

Before: AL.1RC.C)N, NORRIS and t_[:A4'Y, C'ircuit : tudgcs.

Opinion.,^hc^ Si7:',5

LFAVY, Circuit .Iudge:

Petitioners Stevedoring Services of America and Eagle

Pacific Insurance Company (Stevedoring) seek review of

a decision of the Workers' Compensation Benefits Review

Board ("the Board"). Stevedoring filed the petition with us

more than 60 days after the Board made its determination but

less than 60 days after it learned of the decision. We hold that

the 60-day limitation period begins running when the Board

made its decision, regardless of actual notice. Therefore, we

dismiss ttie petition as untimely.
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FACTS AND PRIOR PROCEEDINGS

In November 1987, F'rank. Mattera (Mattera) severely injured

his right shoulder while working for Stevedoring. Dr. David

Morrison recotnniended that Mattera not return to work.

Because Mattera's shoulder was not healing properly, Dr.

Morrison performed surgery in February 1988. Stevedoring

paid Mattera benefits for temporary total disability until May

1988. Matterareturned to work by takitng ajob at Long Beach

Container Terminal (Long Beach) on May 16, 1988. Two

days later, Mattera experienced pain in his right shoulder. He

completed his shift and went to Dr. Morrison's office the next

morning.

Again Dr. Morrison detemiined that Mattera was tecnporarily

totally disabled. Dr. Steven Nagelberg performed a second

surgery on the shoulder in October 1988. After a successful

recovery, Mattera returned to work in January 1989.

Mattera filed for benefits under the Longshore and Harbor

Workers' Compensation Act (the Act), 33 l.:.S,C;. §§ 901.

0 seg 1 *515 Both Stevedoring and Long Beach argued

that the other was responsible for Mattera's rnedical expenses

and disability benefits payable after May 18, 1988. A fortnal

hearing was held before an administrative law judge in

September 1989. In January 1990, the administrative law

judge determined that Stcvcdoring was responsible for alI of

Mattera's benefits because the pain Mattera experienced while

working for Long Beach was not the result of a new injury.

Stevedoring appealed the administrative law judge's decision

to the Board. On May 28, 1992, the Board affirmed the

administrative law judge's decision. That sarne day, the Clerk

of the Board certified that the Board's decision had been

sent by certitied mail to counsel for all three parties as

well as to Mattera and Long Beach. Stevedoring and an

insurance company were omitted from those listed on the

service certificate. Stevedoring's counsel asserts that he did

not receive a copy of the decision. He first learned of it (the

record does not disclose how) on August 4, 1992. Stevedoring

filed this appeal on September 14, 1992.

ANALYSIS

[1] Stevedoring asserts that its petition for review was timely

filed because it filed it within 60 days of when its counsel first

learned of the Board's decision, Under 33 U.S.C. § 921(c),

a person adversely affected may appeal the Board's decision

by filing a petition within 60 days "following the issuance of

such Board order." 2 At issue in this appeal is the meaning

of the word "issuance" as used in § 92 f(le). If "issuance"

occurred on the date the Board filed its decision with the

Clerk, the petition is untimely. If "issuance" occurred on the

date the parties learned of the decision, the petition for review

is timGly.

121 Stevedoring argues that -Vcaion v Ccalifbratii'r 5yz veattarry

& Ba(ZasP Co.. 996 1'.3d 966 (9th Cir.1993) controls the issue.

In Nealon, we faced the issue of the definition of the word

"filed" under 33 U.S.C. §§ 921(a) and 919(c), which dictate

the procedural requirements for an appeal of an administrative

lasv judge's decision to the Board. We held that under 33

U.S.C.S§ § 921(a) and 919(e) the word "filed" means both

(1) filed in the office of the deputy commissioner, and (2)

serwed on the parties. Stevedoring would like us to hold that

"issuance" under 92 !(c) and its regulations has the same

meaning as "filed" under 921 (a) and 919(e). Section 921(a)

provides:

A compensation order shall become

effective when filed in the ot'fice of

the deputy commissioner as provided

in aection 919 of this title, and,

unless proceedings for the suspension

or setting aside of suclr order are

instituted as provided in subdivision

(b) of this section, shall become final

at thc expiration of the thirtieth day

thereafter.

;siction 919(c) provides;

A motions panel of this court previously granted Mattcra's

and Long Beach's motion to dismiss the appeal for lack of

jurisdictiott on the ground that the appeal was not tinaely

filed. Later the panel vacated the dismissal and reinstated the

appeal. After a thorough review of the law and facts, we again

dismiss this appeal as untimely.

The order rejecting the claim or

making the award ... shall be filed in

the office of the deputy conintissioner,

and a copy thereof shall be sent by

registered mail or by certified mail to

the claimant and to the employer at the

last known address of each.
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The regulations under § 92 t(c) provide in relevant part:

The original of the decision shall be

filed with the Clerk of the Board. A

copy of the Board's decision shall be

sent by certified mail or otherwise

presented to all parties to the appeal

and the Director.

Within 60 days after a decision by

the Board has been filed pursuant

to § 802.403(b), any party adversely

affected or aggrieved by such decision

may file a petition for review with

the appropriate U.S. Court of Appeals

pursuant to section [9]21(c).

*516 20 t'.F.R. ^ 802.410(a). Stevedoring concludes,

withotat discussing the different sections, that tlic language of

§§ 92 !(a) and °.3 l 9(v ).is so similar to the language in ; 97 1( c}

and its regulations, that Nealon also controls the issue under

§ 92 i (c).

Section 921 (a) controls appeals of an administrative law

judge's opinion to the Board. Section 921(c) controls appeals

of the Board's decisions to the federal courts of appeals. Every

circuit that has decided the issue of whether "#iling" under §

921(a} recluired servicc uri the parties has he[d that it does.

Nealon; Jeiv,-l7 Srrar_zf;c:7zss Conl Corp v. L.oc3ne}, 2392 F.2d

366, 396 (=1th Ci;.1989), I'clttot2 v. i?irrttrrr, 041'C'P. 763

F2ti 553, 356-557 (3c' C;ia.i985); arzd Ohio

Cfxti Co t^, $r c:Jits fe l;ic--w 3orri-t! `45 F.2d 380; 382 (6th

Cir.1984 ).

On the other hand, every circuit that has faced the detinition

of "issuance" in 5 92i(c:) has deterinirsed that it means filing

with the Board's clerk and nothing more, f3rowr, i), Jr.rector.

0l3`Cf'. 464 f-.2d 120, 123 (1 1th tir.19t 9j; Durtkr> >,,

t)ir•ecrcrr, U&f'f'I', 846 F.2d 366. 369 (6th Cir,i988); Srttciaer

>. Rig :biorrntcrdra r'Oal, Inc,. 8(12 F.2d 1506, 1507-08 (4th

0; 3

(i . rr ,,

114 F. _. . ' .

This is a court of limited jurisdiction, exercising only

those powers delegated to us by Congress. We can review

decisions of the Benefits Review Board only when they are

brought before us under the conditions and within the time

specified by statute.

Cla.v. 748 F,2d at 503. "The sixty-day filing period is a

jurisdicticrnal requirement." Felt i, 73ir•eccor, O:1'C;P; t I

F.3d 951, 952 (9th Cir.1993) (emphasis in original). The

regulations cannot extend the jurisdictional limits placed

on the courts by Congress.

In Dellaventura, the Clerk of the Board sent a copy of the

Board's decision to the attorney for the employer rather than to

the employer. 544 F.2d at 43. The employer filed its notice of

appeal after the expiration of the 60-day time period provided

for in § 921(c). Id. The employer argued that the Board's

decision was not "issued" until "a copy of [it] shall be sent by

certified mail or served personally on all parties to the appeal

and the I?irector" as required by the regulations. Id. (internal

quotation onDitted). The court noted that "[t]he rule does not

say when this [notice] should be done." Id. It held "[w]e see

no reason not to read 33 U.S.C. § 92 L(c) as meaning what it

says. The policy requiring that appeals be timely taken is so

strong that ministerial failures by a clerk cannot be allowed

to overcome it." Id. at 44 (citations omitted). The appeal was

dismissed as untimely. Id.

We agree with this analysis. "Issuance" in § 921(c) means

filed with the Clerk of the Board, nothing more. The meaning

of "filing" under ^y 92l(a) and 419(c) is irrelevant. This

appeal is DISMISSED for lack of jurisdiction because the

petition was not timely filed.

Parallel Citations

1995 A.M.C.

Footnotes

The panel unanimously finds this case suitable for submission on the record and briefs and without oral argument. Fed,R.App_i'.

3 4(a) and ?'vinth Circuit Ru1c 34-4.

j All references to code sections are to 33 U.S.C. unless ot'serwise indicated.

2 Scclion 92 t(c) reads in relevant part:

__. . __ __ _.... _.^._ _ _....
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1995 A.Art.C. 912

Any person adversely affected or aggrieved by a final order of the Board may obtain a review of that order in the United States

court of appeals for ihe circi.it in which the injaqry occurred, by filing in stich court within sixty days fol4osving the issuance of

such Board order a written petition praying that the order he modified or set aside...,

u Interestir,gly, the Fourth and Sixth Circuits have decided the defnition of"filing" under § 92 i(a) and of"issuanee" under y^ 921 {i}

without red'erence ±o the case in that circnit which decided the oth.er subsection's meaning. These two sets of decisions developed

indepextdently and apparently without any reference to one another.
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33 U.S.C.A. § 921

§ 921. Review of compensation orders

Currentness

(a) Effectiveness and finality of orders

A compensation order shall become effective when filed in the office of the deputy commissioner as provided in scction 919

of this title, and, unless proceedings for the suspension or setting aside of such order are instituted as provided in subsection

(b) of this section, shall become final at the expiration of the thirtieth day thereafter.

(b) Benefits Review Board; establishment; members; chairman; quorum; voting; questions reviewable; record; conclusiveness

of findings; stay of payments; remand

(1) There is hereby established a Benefits Review Board which shall be composed of five members appointed by the Secretary

from among individuals who are especially qualified to serve on such Board. The Secretary shall designate one of the members

of the Board to serve as chairntan. The Chairman shall have the authority, as delegated by the Secretary, to exercise all

administrative fueictions necessary to operate the Board.

(2) For the purpose of carrying out its functions under this chapter, three members of the Board shall constitute a quonam and

official action can be taken only on the affirmative vote of at least three members.

(3) The Board shall be authorized to hear and determine appeals raising a substantial question of law or fact taken by any party

in interest from decisions with respect to claims of employees under this chapter and the extensions thereof. "The Board's orders

shall bc based upon the hearing record. The findings of fact in the decision under review by the Board shall be conclusive

if supported by substantial evidence in the record considered as a whole. The payment of the amounts required by an award

shall not be stayed pending final decision in any such procceding unless ordered by the Board. No stay shall be issued unless

irreparable injury would otherwise ensue to the employer or carrier.

(4) 'fhe Board may, on its own motion or at the rcquest of the Secretary, remand a case to the administrative law judge for

further appropriate action. The consent of the parties in interest shall not be a prerequisite to a remand by the Board.

(5) Notwithstanding paragraphs (1) through (4), upon application of the Chairman of the Board, the Secretary may designate

up to four Departtnent of Labor administrative law judges to serve on the Board temporarily, for not more than one year, The

Board is authorized to delegate to panels of three niembers any or all of the powers which the Board may exercise. Each such

panel shall have no more than one temporary member. Two members shall constitute a quorum of a panel. Official adjudicative

action may be taken only on the affirmative vote of at least two members of a panel. Any party aggrieved by a decision of a

panel of the Board may, within thirty days after the date of entry of the decision, petition the entire permanent Board for review

of the panel's decision. Upon affirmative vote of the majority of the permanent members of the Board, the petition shall be
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granted. The Board shall amend its Rules of Practice to conform with this paragraph. Temporary members, while serving as

members of the Board, shall be compensated at the same rate of compensation as regular members.

(c) Court of appeals; jurisdiction; persons entitled to review; petition; record; determination aad enforcement; service ofprocess;
stay of payments

Any person adversely affected or aggrieved by a final order of the Board may obtain a review of that order in the United States

court of appeals for the circuit in which the injury occurred, by filing in such court within sixty days following the issuance of

such Board order a written petition praying that the order be modified or set aside. A copy of such petition shall be forthwith

transmitted by the clerk of the court, to the Board, and to the other parties, and thereupon the Board shall file in the court the
record in the proceedings as provided in section 21.12 ol' Title 28. Upon such filing, the court shall have jurisdiction of the

proceeding and shall have the power to give a decree affirming, modifying, or setting aside, in whole or in part, the order of the

Board and enforcing same to the extent that such order is affirmed or modified. The orders, writs, and processes of the court in

such proceedings may run, be served, and be retumable anywhere in the United States. The payment of the amounts required
by an award shall not be stayed pending final decision in any such proceeding unless ordered by the court. No stay shall be
issued unless irreparable injury would otherwise ensue to the employer or carrier. The order of the court allowing any stay

shall contain a specific finding, based upon evidence submitted to the court and identified by reference thereto, that irreparable
damage would result to the employer, and specifying the nature of the damage.

(d) 17istrict court; jurisdiction; enforcement of orders; application of beneficiaries of awards or deputy commissioner; process

for compliance with orders

If any cmployer or his officers or agents fails to comply with a compensation order making an award, that has become final,

any beneficiary of such award or the deputy commissioner making the order, may apply for the ep.forcement of the order to the

Federal district court for the judicial district in which the injury occurred (or to the United States District Court for the District

of Columbia if the itijury occurred in the District). If the court determines that the order was made and served in accordance

with law, and that such employer or his officers or agents have failed to comply thercwith, the court shall enforce obedictace to

the order by writ of injunction or by other proper process, mandatory or otherwise, to enjoin upon such person and his officers
aiid agents compliance with the order,

(e) Institution of proceedings for suspension, setting aside, or enforcement of compensation orders

Proceedings for suspending, setting aside, or enforcing a compensation order, whether rejecting a claim or making an award,

shall not be instituted otherwise than as provided in this section and secti Dn 918 of this title.

CREDIT(S)

(Mar. 4, 1927, c. 509, § 21, 44 Stat. 1436; June 25, 1936, c. 804, 49 Stat. 1921; June 25, 1948, c. 646, § 32(b), 62 Stat. 991;

lblay 24, 1949, c. 139, § 127,63 Stat. 107; Oct. 27, 1972, Pub.L. 92-576, § 15(a), (b), 86 Stat. 1261, 1262; Mar. 27, 1978, Pub.L.

95-251, § 2(a)(10), 92 Stat. 183; Sept. 28, 1984, Fub.L. 98-426. § 15. Q8 Stai, 1649.)

33 U.S.C.A. § 921, 33 USCA § 921

Current through P.L. 113-200 approved 12-4-2014
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United States Court of Appeals,

Federal Circuit. hea(th

Paula HERVEY, formerly Jones, and Dale Hervey,

parents and natural guardians of Sharina Rae-

Dawn Hervey, deceased, Petitioners-Appellants,

V.

SECRETARY OF HF.AI.TH AND HLTI'V):AN

SERVICES, Respondent-Appellee.

No. 96--5007. 4 June 28, 1996.

Petitioners under National Childhood Vaccine Injury Act

sought review of decision of special master denying

compensation. The Court of Federal Claims, Miller, J., held

that anotion for review was time barred and refused to

entertain it. Petitioners appeaied. The Court of Appeals,

Bryson, Circuit Judge, held that: (f) date of issuance of

special master's decision, for purposes of Vaccine Act section

requiring that motion for review be filed within 30 days of

"issuance" of decision, was date on which decision was filed

with clerk of Court of Federal Claims, and (2) application of

that statute as written did not violate due process, even though

it gave petitioners only 20 days to prepare motion for review.

Affirmed.

West I-Ieadnotes (2)

( ;;:;rl

and reviev, of deteimination

Date of issuance of special master's decisioti, for

purposes of National Childhood Vaccine Injury

Act section requiring that motion for review of

special master's decision be filed within 30 days

of "issuance" of decision, was not date on which

decision was received by petitioncrs' counsel,

but rather, was date on which decision was filed

with clerk of Court of Federal Claims. Pubtic

Health Service Act, § 21 12(e)(l), as amended, 42

C.'.S.C. A. § 300aa-12(e){7

a

tinited States

and review of determination

Application of National Childhood Vaccine

Injury Act section requiring that motion for

review of special master's decision be filed

within 30 days of issuance of decision did

not violate due process, even though it gave

petitioners only 20 days to prepare motion for

review, due to delay in receipt of deeisiort

by petitioners' counsel; 30-day review period,

evett when shortened by delivery delay, is

not unreasonably short period of time within

which to seek review_ U.S.C.A. Const,Amcad.

5; Public Health Service Act, § 2112(e)(I), as

arnended, 42 U.S.C.A. § 300aa-12(e)(1).

Attorneys and Law Firms

*1001 Atan Get;tp-.cs, Savage, O'Donnell, Scott,

McNulty, AFfeldt & Gentges, of Tulsa, Oklahoma, argued,

for petitioners-appcllants. S1Vitli him on the brief was'.4i. Alan

Soti ter.

Richard A. Schol(rnaEin, Attorney, Torts Branch, Civil

Division, Department of Justice, of Washington, D.C.,

kfrcc;argued, for respondent-appellee.'With him on the brief were

Frank W. Hunger, Assistant Attorney Oeneral, HeIenc M.

Goldberg, Director, and John Lodgc Euler, Deputy Director.

Before ARCHER, Chief Judge, NIES, Senior Circuit Judge,

and BRYSON, Circuit Judge.

Opinion

BRYSON, Circuit Judge.

In this Vaccine Act case, the petitioners sought review of

the decision of a special master denying compensation. Their

petition for review, however, was not filed within the 30-day

period allotted under the statute. For that reason, the Court

^^ .. ' .. l•... ^ . . , .^^..'. , .. .:':' . . . . .Appx. 61



Harvey v. Secretary of Health and Human Services, 88 F.Bd 1001 (1936)

of Federal Claints held the motion time-barred and refused to

entertain it. We affirm.

I

In 1991, the petitioners filed a petition for compensation.

under the National Childhood Vaccine Injury Act (the

Vaccine Act), 42 t:,S.C. §§:30(Jaa -1 to 300aa 34. The case

was assigned to a special master, who held a hearing and

issued a decision on July 14, 1995, denying compensation.

The special *1002 master cortcluded that the petitioners

had failed to prove that their daughter had experienced a

qualifying injury that led to her death.

In P'iddass v. Secretar .of ' :;tE> Dep't f,4 11cultlr & flueaxctn

Serv.r., 1189 F.1_rt 11 ?0 (Fed.C:ir:), cert. denied, 10 l;w. 944,

1 14S.C:t 3 S l, l2 6L. Gd.2d .33 l (1993), this court held that the

30--day tinie period for a motion for review is jurisdictional,

and that neither the Court of Federal Claims nor this court

may excuse a failure to satisfy the 30--day filing requirement.

The only remaining question under the statute is whether the

petitioners' filing on August 23, 1995, was within 30 days

of the "issuance of the special master's decision." We hold

that the date of "issuance" of the special master's decision

was not the date on which it was reecived by the petitioners'

counsel, as the petitioners contend, but rather the date on

which the decision was filed with the clerk of the Court of

Federal Claims_

The Vaccine Act perrnits a petitioner to seek review of a

special master's decision by filing a motion for review in

the Court of Federal Claims. To obtain review, the petitioner

must file a motion in the Court of Federal Claiins within

30 days of the issuance of the special master's decision. 42

L!_S.t' ^ 300aa-12(c)(i)_ The petitioners in this case did

not file their motion for review in the Court of Federal

Claims until August 23, 1995, which was 40 days aiter the

special master's decision was filed. Holding that the motion

was not filed within 30 days of the issuance of the special

master°s decision and that the 30-day period in Section 12(e)

(1) of the Vaccine Act is jurisdictional, the Court of Federal

Claims directed that the motion be returned unfiled. The

petitioners then prosecuted this appeal, seeking to have their

case reinstated and returned to the Court of Federal Clairns

for further proceedings there.

I€

The language of the Vaccine Act and a prior decision of this

etiurt foreclose the petitioners' contention that their motion for

revicw was timely.

[l] Section 12(e)(1) ofthe Vaccine Act, 42 li.S.C. ^ 300aa--

I-27 (e)( I), provides as follows, in pertin.ent part:

Upon issuance of the special master's

decision, the parties shall have 30

days to file with the clerk of the

United States Court of Federal Claims

a motion to have the court review the

decision.

The term "issuance" in section 12(e)(1) caruaot be construed

to mean "receipt." The pertinent common meaning of the

verb "issue" is "to be given out officially, to be published,"

and its legal meaning is "to send out officially .., to publish

or utter." 1J'ebster`.s New International Dictionary 1319 (2d

ed. 1953). Both of those definitions denote promulgation

of the decision by the decisionmaker, not its subsequent

receipt by the parties. See also Black's Lcrw Dictionary 745

(5th ed. 1979) ("issue" means "to send forth, to emit, to

promulgate"); Webster's Third New Jreternationad Dictiortary

1201 (1968) ("issue" means "the act of officially putting

forth ... or proclaiming or promulgating (as a written order or

directive)").

To be sure, the term "issuance," as used in section 12(e)(1),

could be accorded several slighily different meanings. For

example, it could he interpreted to mean rendition, to mean

public announeement, or to mean formal filing with the clerk

of the court. Rule 23 of the Vaccine Rules, R,Ct.Fed.Cl.,

Appendix J, interprets the term "issuance" to mean filing, so

that the 30-day review period begins to run when the special

master's decision is filed with the clerk of the Court of Federal

Claims. That interpretation is a reasonable one, and it has

the virhze ofproviding an unambiguous and well-documented

starting point for the 30-day period.

"rhat interpretation of the tcrm "issuance" is consistent with

this court's decision in the GViddoss case. The special master

filed her decision in that case on June 7, 1991, and the motion

to review that decision was held to be untimeiy when it was

filed on July 9 of the same year. This court held that the

date of "issuance" of the special master's decision, within the

meaning of Section 12(e)(1) of the Vaccine Act, was the date
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the special master's decision was "actually issued," i.e., June
7, 1991, the date it was filed. 989 F?d at i 175.

their motion for review in the Court of Federal Claims,

resulted in a violation of the Due Process Clause of the Fifth

Amendment.

*1003 We therefore hold that the date of issuance for

purposes of Section 12(e)(1) was July 14, 1995, the date the

special master's decision was filed with the clerk of the Court

of Federal Claims. The period within which a motion for

review had to be filed thus ended on August 14, 1995, the

Monday following the end of the 30-day period that began

on July 14. The petition for review, which was not filed until

August 23, 1995, was therefore nine days out of time.

The petitioners do not make an effort to square the language

of the statute with their position that the 30-day period

should run from their counsel's receipt of the special master's

opinion. Instead, they argue that the general policies of the

Vaccine Act would be disserved by making the amount

of time available for seeking review of a special master's

decision depend on how long it takes for a party to receive

notice of the decision. In this case, for example, the petitioners

contend that they did not receive a copy of the decision until

July 24, 1995, after 10 days of the 30-day period had expired.

At that time, they argue, they were Ieft with only 20 days

within which to prepare a motion for review, rather than the

30 days that the statute contetnplated. While it is true that the

time consumed in delivering notice of a decision to the parties

or their counsel may result in some reduction in the amount

of time allotted to prepare the motion for review, the concern

raised by that problem is not sufficient to overcomc the very

clear statutory language. Congress specified that a motion for

review would have to be filed within 30 days of "issuance"

of the special master's decision, not 30 days of its receipt. For

purposes of the petitioners' statutory claim, that is the end of

the matter.

[2] The petitioners make a constitutional claim as a backup

to their statutory argument. They claim that applying the

statute as written, which gave them only 20 days to prepare

We can find no support for this argument in any principle

of constitutional law. Although the petitioners argue that due

process would be denied in a case in which a petitioner did

not receive notice of the special master's decision until after

the 34-day period had expired, that is not this case and we

need not address that hypothetical case in order to decide the

due process question presented here. The petitioners had 20

days within which to decide whether to seek review of the

special master's decision and to prepare and file their motion.

A 30-day review period, even when shortened somewhat by

a delivery delay, is not an unreasonably short period of time

within which to seek review of a lower tribunal's decision,

See 28 U.S.C. § 2107; Fect.R.App.P. 4(a) (standard 30-day

period within which to take an appeal from a decision of a

federal district court in a civil case runs from the date the order

or judgment is entered, regardless of when the losing party

receives notice); Fed.R.App.P. 4(b) (only 10 days allotted

to a defendant to notice an appeal in a criminal case); see

als® Fed.R_Civ.P. 50(b), 59(b) (in civil cases, motions for

judgment as a matter of law or for a new trial must be filed

within 10 days ofjudgrnent); Fed.R.Crirr..P. 29(c), 333, 34 (in

criminal cases, motions forjudgment of acquittal, new trial, or

arrest ofjudgment must be filed within seven days of verdict).

Because we find no due process violation flowing from the

loss of 10 days of the 30-day period for filing a motion

for review in the Court of Federal Claims, we conclude

that the petitioners' motion was jurisdictionally out of time

and therefore was correctly held insufficient to preserve the

petitioners' right to review of the special master's decision.

AFFII2MED.
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Petitioners under National Childhood Vaccine Injury Act

sought review of decision of special rnaster denying

compensation. The Court of Federal Claims, Miller, J., held

that motion for review was time barred and refused to

entertain it. Petitioners appealed. The Court of Appeals,

l3iysoin, Circuit Judge, held that: (1) date of issuance of

special master's decision, for purposes of Vaccine Act section

requiring that motion for review be filed within 30 days of

"issuance" of decision, was date on which decision was filed

with clerk of Court of Federal Claims, and (2) application of

that statute as written did not violate due process, even though

it gave petitioners only 20 days to prepare motion for review.

Affirmed.

West Headnotes (2)

and review of detezznii3ation

Date of issuance of special master's decision, for

purposes of National Childhood Vaccine Irijury

Act section requiring that motion for review of

special master`s decision be filed within 30 days

of "issuance" of decision, was not date on which

decision was received by petitioners' counsel,

but rather, was date on which decision was filed

with clerk of Court of Federal Claims. Pubtic

FIealtli Service Act, § 2112(e)(1), as amended, 42

U.S.C.A. 300aa-- l2(e)(1).

121 con§ti9iB'r€F3n£ai L,avv

he.alt! ^

[;nited States

and review of determination

Application of National Childhood Vaccine

Injury Act section requiring that motion for

review of special master's decision be filed

within 30 days of issuance of decision did

not violate due process, even though it gave

petitioners only 20 days to prepare motion for

review, due to delay in receipt of decision

by petitioners' counsel; 30-day review period,

evert when shortened by delivery delay, is

not unreasonably short period of time within

which to seek review. U.S.C.A. Const.rtimend.

5; Piiblic Health Service Act, § 2112(e)(1), as

aniended, 42 €,.S.C.a. § 3t70aa 12(e)(1'p.
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Opinion

BRYSON, Circuit Judge.

In this Vaccine Act case, the petitioners sought review of

the decision of a special master denying compensation. Their

petition for review, however, was not filed within the 30-day

period allotted under the statute. For that reason, the Court
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of Federal Claims held the motion time-barred and refitsed to
entertain it. We affirm.

I

In 1991, the petitioners filed a petition for compensation

under the National Childhood Vaccine Injury Act (the

Vaccine Act), 4.2 [,.S.C. §§ 300aa-I to 300aa-34. The case

was assigned to a special master, who held a hearing and

issued a decision on July 14, 1995, denying compensation.

The special *1002 master concluded that the petitioners

had failed to prove that their daughter had experienced a

qualifying injury that led to her death.

In Pfi'icicdoss v. Sec:retarv e.f the IJep't uf lFeall;t ^.& llartraan

Scrvs., 989 F.2t1 t 170 ( Fed,Cir.), cert. denied, 510 U.S. 944,

f 14S.Ct.381. 126i..f;d.2d331 ( 1993),thiscourtheldthatthe

30-day tim.e period for a motion for review is jurisdictional,

and that neither the Court of Federal Claims nor this court

may excuse a failure to satisfy the 30-day #iling requirement.

The only remaining question under the statute is whether the

petitioners' filing on August 23, 1995, was within 30 days

of the "issuance of the special master's decision." We hold

that the date of " issuance" of the special master's decision

was not the date on which it was received by the petitioners'

counsel, as the petitioners contend, but rather the date on

which the decision was filed with the clerk of the Court of

Federal Claims_

The Vaccine Act permits a petitioner to seek review of a

special master's decision by filing a motion for review in

the Court of Federal Claims. To obtain review, the petitioner

must file a motion in the Court of Federal Claims within

30 days of the issuance of the special tnaster's decision. 42

U S.C. § 300aa-12(e)( l). The petitioners in this case did

not file their motion for review in the Court of Federal

Claims until August 23, 1995, which was 40 days after the

special master's decision was filed. Holding that the motion

was not filed within 30 days of the issuance of the special

master`s decision and that the 3C}-day period in Section 12(e)

(1) of the Vaccine Act is jurisdictional, the Court of Federal

Claims directed that the motion be retutned unfiled. The

petitioners then prosecuted this appeal, seeking to have their

case reinstated and returned to the Court of Federal Claims

for further proceedings there.

II

'The language of the Vaccine Act and a prior decision of this

court foreclose the petitiotters' contention that their motion for

review was timely.

(I) Section 12(e)(1) of the Vaccine Act, 42 U.S.C. § 300aa

12(e)(1), provides as follows, in pertinent part:

Upon issuance of the special master's

decision, the parties shall have 30

days to file with the clerk of the

United States Court of Federal Claims

a motion to have the court review the

decision.

The term "issuance" in section 12(e)(1) cannot be construed

to mean "receipt." The pertinent cotnnron meaning of the

verb "issue" is "to be given out officially, to be published,"

and its legal meaning is "to send out officially ... to publish

or utter: " Webster's New International Dictionary 1319 (2d

ed. 1953). Both of those definitions denote promulgation

of the decision by the decisionmaker, not its subsequent

receipt by the parties. See also Black's Law Dictionary 745

(5th ed. 1979) ("issue" nteans "to send forth, to emit, to

promulgate")5 Webster's Third New International D£ctionary

1201 (1968) ("issue" means "the act of officially putting

forth ... or proclaiming or promulgating (as a written order or

directive)").

To be sure, the term "issuance," as used in section I2(e)(1),

could be accorded several slightly different meanings. For

example, it could be interpreted to mean rendition, to mean

public announcement, or to mean formal filing with the clerk

of the court. Rule 23 of the Vaccine Rules, R.Ct.Fed.Ct.,

Appettdix J, interprets the term "issuance" to mean filing, so

that the 30-day review period begins to run when the special

master's decision is filed with the clerk of the Court of Federal

Claims. That interpretation is a reasonable one, and it has

the virtue ofproviding an unambiguous and well-documented

starting point for the 30-day period.

That interpretation of the term "issuance" is consistent with

this court's decision in the Widdoss case. The special master

filed her decision in that case on June 7, 1991, and the motion

to review that decision was held to be untimely when it was

filed on July 9 of the same year. This court held that the

date of "issuance" ofthe special master's dccision, within the

meaning of Section 12(e)(1) of the Vaccine Act, was the date
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the special master's decision was "actually issued," i.e., June

7, 1991, the date it was filed. 989 F,2d at 1175.

their motion for review in the Court of Federal Claims,

resulted in a violation of the Due Process Clause of the Fifth

Amendment,

*1003 We therefore hold that the date of issuance for

purposes of Section I2(e)(1) was July 14, 1995, the date the

special naaster's decision was filed with the clerk of the Court

of Federal Claims. The period within which a motion for

review had to be filed thus ended on August 14, 1995, the

Monday following the end of the 30-day period that began

on July 14. The petition for review, which was not filed until

August 23, 1995, was therefore nine days out of time,

The petitioners do not make an effort to square the language

of the statute with their position that the 30-iiay period

should run from their counsel's receipt of the special master's

opinion. Instead, they argue that the general policies of the

Vaccine Act would be disserved by making the amount

of time available for seeking review of a special master's

decision depend on how long it takes for a party to receive

notice of the decision. In this case, for example, the petitioners

contend that they did not receive a copy of the decision until

July 24, 1995, after 10 days of the 30-day period liad expired.

At that timc, they argue, they were left with only 20 days

within which to prepare a motion for review, rather than the

30 days that the statute contemplated. While it is true that the

time consumed in delivering notice of a decision to the parties

or their counsel may result in some reduction in the amount

of time allotted to prepare the motion for review, the concern

raised by that problem is not sufficient to overcome the very

clear statutory language. Congress specified that a motion for

review would have to be filed within 30 days of "issuance"

of the special master's decision, not 30 days of its receipt. For

purposes of the petitioners' statutory claim, that is the end of

the matter.

We can find no support for this argument in any principle

of constitutional law. Although the petitioners argue that due

process would be denied in a case in which a petitioner did

not receive notice of the special master's decision until after

the 30-day period had expired, that is not this case and we

need not address that hypothetical case in order to decide the

due process question presented here. The petitioners had 20

days within which to decide whether to seek review of the

special master's decision and to prepare and file thcir motion.

A 34-day review period, even when shortened somewhat by

a delivery delay, is not an unreasonably short period of time

within which to seek review of a lower tribunal's decision,

See 28 U.S.C. § 2107; Fed.R.App.P. 4(a) (standard 30-day

period within which to take an appeal from a decision of a

federal district court in a civil case runs frorn the datc the order

or judgm.ent is entered, regardless of when the losing party

receives notice); Fu3,R,App.P. 4(b) (only 10 days allotted

to a defendant to notice an appeal in a criminal case); see

also Fed.R.Civ.P. 50(b), 59(h) (in civil cases, motioiis for

judgment as a matter of law or for a new trial must be filed

within 10 days of judgrnent); Fed.R.Crim.P, 29(c), 33, 34 (in

criminal cases, motions forjudgment of acquittal, new trial, or

arrest of ju(igment rnust be filed within seven days of verdict).

Because we find no due process violation flowing frorn the

loss of 10 days of the 30-day period for filing a motion

for review in the Court of Federal Claims, we conclude

that the petitioners' motion was jurisdictionally out of time

and therefore was correctly held insufficient to preserve the

petitioners' right to review ot'the special master's decision.

[21 The petitioners make a constitutional claim as a backup AFFpRMED

to their statutory argument. They claim that applying the

statute as written, which gave them only 20 days to prepare

`sw^C
2 , .._
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Proceeding was brought for review of orders of the Benefits

Review Board affirming compensation awards to four

employees under Longshoremen's and Harbor Workers'

Compensation Act as amended in 1972. The Court of

Appeals, Friendly, Circuit Judge, held that one petition, which

was not filed within 60 days after issuance of Board order,

was not tiniely; that where insurance carrier paid one award

in full and chose not to appeal, employer, to which no

effective relief could be afforded, could not appeal; and that

1972 amendments to Act at least covered employees who

inet situs requirements and were engaged in stripping or

stuffing containers or handling of cargo up to point where

consignor had actually begun its movement from pier, or in

case of loading, from time consignee had stopped vehicle

at pier, provided in latter instances that etnployee had spent

significant part of his time in typical longshoring activity of

taking cargo on or off vessel.

One petition dismissed as untimely; one petition dismissed for

lack ofjusticiable controversy; and two other petitions denied

on the merits.

Lumbard, Circuit Judge, filed concurring and dissenting
opinions.

West Headnotes (18)

( 11 ^A,ak •kers' C'+;reape.nsit:fsn

for ProceedinQ

Workers' Compensation

.;,;.

for dela-y, and exten5ion of time

Petition for review of order of the Benefits

Review Board affirming compensation award

to employee under Longshoremen's and Harbor

Workers' Compensation Act which was filed

more than 60 days after issuance of Board order

was untintely and did not constitute appropriate

case for granting relief on grounds of "excusable

neglect" in view of facts that attorney for

parties received copy of decision within 60-

day period, did not deny that lie advised his

clients, and offered no explanation for having

failed to file petition within allotted time, and

was therefore dismissed. Longshoremen's and

Harbor Workers' Compensation Act, § 21(c) as

amended 33 U.S.C.A. § 921(c).

18 _ .:3tf.: I'.sl:at7oz^
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j21

and Lr rploynsent

Wo kers' Compcnsaation

Entitled

Liberatization of notions as to what makes

a person "adversely affected or aggrieved'°

for purposes of' appeal from decision of

Benefits Review Board did not eiiminate

requirement that in order for controversy to be

justiciable, court must be able to afford effective

relief. Longshoremen's and Harbor Workers'

Compensation Act, § 21(c), as amended 33

t3 .S.C.A. § 92 ( t,c}.

TM

131 W13rkR.'4`s° C ompensation

rmd performance of awar{3

Where issue of liability is determined against

an empfloyer and its insurer, arid insurer pays

damages in lulfl even without consent of insnred

and chooses not to appeal, employer catinot

appeal from judgment against hirn.

t u'^^^: Ihat ;J! ^^: 11 ,, .. _

award was dismissed as not presenting a

justiciable controversy. Longshoremen's and

Harbor Workers' Compensation Act, § 21(c) as

amended 33 t.;.S.t`..A. § 921(c).

14I Workers' Cf7nYpCl9si9t1i381.

and perforixGance of avard

4'forkers' C.:onapensatinn

uit(tdrawa[,orabaridonnierrtofappeal

Where entployer°s insurance carrier paid

compensation award under Longshoremen's

and Harbor Workers` Compensation Act in

full and chose not to appeal, einptoyer,

to which no effective relief could be

afforded on appeal and whieh was asking

for advisory opinion that award should not

have been made, could not appeal, and thus

employer's petition for review of order affirtning

§- ^

in genciaf

Where question on petitions for review of

orders of Benefits Review Board affirming

compensation awards under Longshoremen's

and l3arbor Workers' Compensation Act was

not whether line established by Congress was

sufficiently elastic to include egnptoyees but

naain issue was whether Congress placed line

at "point of rest" or much further landward,

statutory presumption that claim comes within

provisions of Act did not coTne into play so

as to reqtiire any doubt in meaning of new

coverage provision to be resolved in favor of

coverage. Longshoremen's and Harbor Workers'

Compensation Act, §y 3, 20, 20(a) as amended

33 U.S.C,.A. §§ 903, 920, 920(a).

i,r,

ail

tc,,

evidcnco

On petitions for rcview of orders of Benefits

Review Board affirming compensation awards

under Longshoremen's and Harbor Workers'

Compensation Act, standard of review was that

factual findings of Board were conclusive if

supported by substantial evidence in the record

considered as a whole. Longshoretnen's and

Harbor Workers' Compensation Act, § 21(b)(3)

as amended 33 li.S.C.A. § 921(b)(31.

.- aiud pui _.: . _._

f2rnr.,;.
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M tsz•l^ers` C

and Operation of Statutes in General

On petitions for review of orders of Benefits

Review Board affirming compensation awards

to employees under Longshoremen's and Harbor

Workers' Compensation Act, question whether

1972 Amendments to Act should be so

interpreted as to include employees was not kind

of question which justified or required judicial

deference to Board in view of facts that Board

was not policymaking agency, that decisions of

Board were rendered in series of short opinions

on isolated facts and contained no in-depth

study of problem, and that case depended in no

srnall measure on prior judicial decisions and

legislative history, subjects on which court had

greater competence than board. Longshoremen's

and Harbor Workers' Compensation Act, § I ei

seq. as amended 33 U.S.C.A. § 901 et sed.

i° ti " i. s,

[fti I't'orkers' Compensation

S•r .^+,.:p.^.

acts

On petitions for review of orders of Benefits

Review Board affinning compensation awards

to employees under Longshoremen's and Harbor

Vb'orkers' Compensation Act, little weight was

given to arguments made on both sides that

were based on definitions of longshoreman or

maritime employment or contracts formulated

in different contexts- Act Aug. 12, 1953, 67

Stat. 541; Longshoremen's and Harbor Workers'

Compensation Act, y 41(a) as amended 33

U.S.C.A. § 9=1t(a); Carriage of Goods by Sea

Act, I(e), 46 U.S.C.A. § 130 1(e).

C:urstruc'io:t

C: .

JlOi Contpensatiott

a €; <

Claimant, who was clearly on a pier and

terminal adjoining water, a part of which was

used for loading and unloading vessels, at

time of his injury, was injured on "navigable

waters" within expanded definition provided

by Longshoremen's and Harbor Workers'

Compensation Act which includes any adjoining

pier or other adjoining area customarily used

by employer in loading, unloading, repairing

or building a vessel and thus met situs test of

the Act. Longshoremen's and Harbor Workers'

Compensation Act, § 3(a) as amended 33

L`.S.C.A. § 903(a).

. . _. _. aCts

Longshoremen's and Harbor Workers'

Compensation Act provision defining

"employee" as, inter alia, any person engaged

in maritime employment, including any

longshoremen or other person engaged in

longshoring operations, is to be construed tio

differently than if it said "any longshoreman

or other person engaged in longshoring

activity or engaged in other maritime

employment." Longshoremen's and Harbor

Workers' Compensation Act, § 2(3) as atnended

33 U.S.C.A. § 902(3).

#91

or strict canstruction

Remedial legislation should be construed
liberally.

,1Zt W,! t

W^:a+

acts

Longshoreman may be covered under

Longshoremen's and Harbor Workers'

Compensation Act even when he is
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not engaged in traditional Iongshoring

activity. Longshoremen's and Harbor Workers'

Compensation .A.ct, Y I et seq. as amended ;'>

L1.S.C.I\- § 90 i et seq.

- {.,;±5 tit<<• ^, c. ^:^35 ^"^ ,^ _. ..

1131 Workers' CompetSsatioea

acts

Congress in enacting 1972 amendments

to Longshoremen's and Harbor Workers'

Compensation Act intended to cover employees

engaged in stripping and stuffing containers

if they met situs test requiring injury to

occur on navigable waters, including, inter

alia, any adjoining pier, or drydock or other

adjoining area customarily used by employer

in loading, unloading, repairing or building

vessel, irrespective of employee's position vis-a-

vis "point of rest." I.ongshoremen's and Harbor

Workers' Compensation Act, § 3(a) as amended
33 E:.&C'.:1. ,: 903(a).

_.. r^a.^ . .. . . . . .

In enacting 1972 amendments to

Longshoremen's and Harbor Workers'

Compensation Act, Congress was concerned

with providing uniformity of coverage for

persons engaged in loading or unloading

functions on piers and wished to minimize

occasions when longshoremen and other harbor

workers would be walking from Act's liberalized

benefits to much lower ones provided by state

compensation laws; such concern for uniformity

was not limited to rectifying disparity between

longshoreman making up draft on ship and

lotagshoreman receiving it on pier but extended

to disparity that would result if line were drawn

between lattcr and longshoreman, pcrhaps the

very same one, who moved unloaded cargo to

another place on the pier. Longshoremen's and

(1'. .... . . ..

acts

Five-day delay in picking up cargo by

consignee did not require that cargo be

regarded as "stored" for purposes of deterrnining

whether employee injured while unloading such

cargo was covered ander 1972 amendments

to Longshoremen's and Harbor Workers'

Compensation Act_ Longshoremen's and Harbor

Workers' Compensation Act, i?§ 2(3), ;(a) as

amended 33 C.S.C.A. 402(3), 903(a).

if(

acts

Amendmeitts to Longshoremen's and Harbor

Workers' Compensation Act at least cover

ernployecs who mcct situs requirement that

injury occur on navigable waters, which include,

inter alia, any adjoining pier or other area

customarily used by employer in loading or

unloading vessel, and who are engaged in

stripping or stuffing containers or handling of

cargo up to point where consignee has actually

begun its movement from pier, or in case of

loading, from time when consignor has stopped

his vehicle at pier, provided in latter instances

that employee has spent significant part of his

time in typical longshoring activity of taking

cargo on or off a vessel. Longshoremen's and

Harbor Workers' Compensation Act, §G 2(3),

3(a) as ainended 33 t;.S_C:.?e. ^ti 902(3), 903(a).

6r
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Congress had power to expand concept of

maritime tort to include injuries suffered

by persons on structures adjoining navigable

waters in course of employment related to

ships. Longshoremen's and Harbor Workers'

Compensation Act, § I et sccl. as amended 33

11.S.C.A . § 901 et seq.

; ia ti t}li t ?_ i.iS1.3 .':..I'it5"C:v

^lr^i^

affected

Extension of coverage afforded by 1972

amendments to Longshoremen's and Harbor

Workers' Compensation Act could be predicated

on portion of Congress' jurisdiction relating to

maritime contracts where there is no "locality"

test since contracts of employment relating to

maritime matters are within that jurisdiction

and claims under Longshoremen's and Harbor

Workers' Compensation Act are by employee

engaged in maritime employment against an

employer. Longshoremen's and Harbor Workers'

Compensatnon Act, § 2(3), 3(a) as amended 33

U.S.C.A. §§ 902(3), {)03(a).

{;. c.^ t(?ait t ts?i irtc^i:,

Attornevs and Law Firms
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Dept, of Labor, Washington, D.C. of counsel), for Direetor,
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Stevedoring Corp. and The Home Ins. Co.

William M. Kimball, New York City (Burlingham,

Underwood & Lord, New York City, of counsel), for

Northeast ILlarine Terminal Co. and State Ins. Fund.
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York City, of counsel), for International Terminal Operating

Co., Inc.
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Dellaventura, Caputo, Scaffidi and Blundo.

Ronald E. Meisburg, U.S. Dept. of Labor, Washington,

D.C. (William J. Kilberg, Sol. of Labor, Laurie M. Streeter,

FRIENDLY, Circuit Judge:

We have here four petitions tinder 33 U.S.C. s 92l(c)

by employers, in some instances joined by their insuranee

carriers, to review orders of the Benefits Review Board

(BRB) affirming compensation awards made to four

employees under the Longshoremen's and Harbor Workers'

Compensation Act (LHWCA), as arnended in 1972, 33

[.f.S.C. ss 901 et seq. t They present a *39 question

of considerable importance, namely, how far the 1972

Amendn-ients extended the coverage of LHWCA.

Presented with the same general issue, a divided panel of

the Fourth Circuit ruled in favor of the employers, I.T.Q.

Corporatioil of Baltimore v. Beriefits Revicw I3oard, U. S.

Dep`t oP Labor and Adkins, 529 F.2d 1080 (4 Cir. t975),

holding that the Act extended benefits only to persons injured

while unloading cargo from the ship to what the majority

termed a"fzrst point of rest," i. e., the first place where

the cargo is deposited on a pier or temlinal area after being

unloaded, and to persons injured while loadir,g cargo from

the "last point of rest," 529 F.2d at 1081. The I.T.O. case

has been reheard en banc. We are told that only one other

circuit has construed the extended coverage provisions here

at issue, Weyerhaeuser C'o, v. Gilmore, 528 F.2d 957 (9

C'ir. 1975), rehearing denied, Feb. 6, 1976, petition for cert.

filed, No. 75-1620, 44 U.S.L.W. 3645 (U.S. May 6, 1976),

a case we do not consider to be truly relevant, but that

the issue here presented is sub judice in the First Circuit,

John T. Clark & Son of Boston, Inc. v. William Stockman,

No. 75-1360, argued Jan. 5, 1976, and in the Fifth Circuit.

Given the importance of the question, the number of courts

of appeals endeavoring to ftnd an answer, and the divergence

of opinion already manifested, it seems unlikely that the

opinion of any court of appeals will be the last word to
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be said. In consequence we shall not dwell on the long
history of the problem of affording appropriate rcmedies for

longshoremen and harbor workers against their employers

which had its inception in Southern Pacific C'o. v, Jensen,
244 t; S. 205 37 S.t:t_ 524_ 61 3.,.Ed. 1086 ( 1917) a histoiy
which is interestingly traced in Gilmore & Black, The Law

of Admiralty ss 6-45 to -49 (2d ed. 1975) but will proceed
directly to the cases in hand.

1. The 1972 Arnendadeents

The situation that led to adoption of the 1972 Amendments

was described as follows in the portion of the Senate Report
headed "Need for the Bill," S.Rep.v ).9?-1 I?5, 92d Cong.,
2d Sess. 4-5 (1972), U.S.Code Cong. & Admin.News 1972,
p. 4698.

Since 1946, due to a number of decisions by the U.S. Supreme

Court, it has been possible for an injured longshoreman to

avail himself of the benefits of the Longshoremen's and

Harbor 'tNorket-s' Compensation Act and to sue the owner of

the ship on which he was working for damages as a result

of his injury. The Supreme Court has ruled that such ship

owner, under the doctrine of seaworthiness, was liable for

darnages caused by any injury regardless of fault. In addition,

shipping companies generaliy have succeede<i in recovering

the damages for which they are held liable to injured

longslroremen from the stevedore on theories of express or

implied warranty, thereby transferritig their liability to the

stevedore company, the actual ernploycr ofthe longshoremen.

T'lae social costs of tlrese law suits, the delays, crowding of

court calendars and the need to pay for lawyers' services have

seldom resulted in a real increase in actual benefits for injured

workers.

For a nutnber of years representatives of the employees have

attempted to have the benefit levels under the Act raised so

that injured workers would be properly protected by the Act.

At the same time, employer groups indicated their willingness

to increase such payments but indicated they could do so only

if the Longshoremen's and Harbor Workers' Compensation

Act were to again become the exclusive renaedy agairast the

stevedore as had been intended since its passage in 1927 until

modified by various Supreme Court decisions.

*40 The bill reported by the committee meets these

objections by specifically eliminating suits against vessels

brought for injuries to longshoremen under the doctrine

of seaworthiness and outlawing indemnification actions

and "hold harmless" or indemnity agreements. It continues

to allow suits agairrst vessels or other third parties for

negligence. At the same time it raises benefits to a level

commensurate with present day salaries and with the needs of

injured workers whose sole support will be payments under

the Act.

In practical t.errns the bill was a trade-off See I.andon v. t,ief

t{oegh and C'o., [nc., 52i .P.2d 756, 761-62 (2 t:'ir. }975);

cert. denied, 423 U.S. t()53. 96 S.C.t. 783, 46 1_.Ed.2d 642

(1976). Stevedores and other employers were pushing for

complete abolition of the three-way damage action possible

under SeaG Shipping Co,. Inc, v. Sieraclki, 328 U.S. 85, 66

S.Ct. 872, 90 L. Ld. 1099 (1946), which held longshoremen

and other harbor workers to be "seamen" entitled to sue

the ship for unseaworthiness, and Ryan Stcverloring C'o.,

Iric. v. Pan-Atlaiitic S. S. Corp.. 350 U.S. 124, 7?'> S.Ci.

2321, 100 L.1_;d. 133 (1956), which permitted the shipowner

to seek indemnity for any liability thus entailed frorn an

injured worker's employer. This triangle in effect exposed

the employer (already liable for and often having paid the
limited benefits provided by the LHWCA) to an unlimited

liability to the employee for damages and to the shipowner for

its counsel fees in defending the employee's suit. The unions

representing longshoremen and otlaer harbor workers, which

foe- years had been seeking increased benefits under the Act,

opposed Congressional repeal of their Sieracki-ereated status

as "seamen" in part on the grounds that the LHWCA's benefits
were so low that workers needed the additional protection

of the "unscaworthiness" doctrine. The compromise between

these positions effected by the 1972 Amendments was this:

The Sieracki action for unseaworthiness was eliminated,

longshoremen in ttac future could sue the ship only for

negligence, and eniptoyers were immunized from indetnnity

srzitsby shipowners. 33 L" S.C..s 905(b). Inreturcr, the workets
were to secure increased benefits under LHWCA and, what

is here pertinent, an extension of that statute's coverage. Thus

the Senate Committee said that the principal purpose of the

Amendments was "to upgrade the benefts, extend coverage

to protect additional workers, provide a specified cause of

action for damages against third parties, and to promulgate

adrninistrative reforms," Sen.Rep., supra, p. I.

The change in the coverage section was dramatic. Before

amendment the frst sentence of 31 U.S.C. s9tl3(a) read:

Compensation shall be payable under

tnis chapter in respect of disability or

death of an employee, but only if the

disability or death results from an injury
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occurring upon the navigable waters of

the United States (including any dry

dock) and if recovery for the disability or

death through workmen's compensation

proceedings may not validly be provided

by State law.

The Amendments altered this to read:

Compensation shall be payable underthis

chapter in respect of disability or death

of an employee, but only if the disability

or death results from an injury occurring

upon the navigable waters of the United

States (including any adjoining pier,

wharf, dry dock, terminal, building way,

marine railway, or other adjoining area

customarily used by an employer in

loading, unloading, repairing, or building

a vessel).

was modified by inserting after "navigable waters of the

United States" the expansion of that term by the parenthetical

phrase in s 903, 2

Thus, under the Amendments there are two tests for coverage

under the Act: a "situs" test requiring the injury to occur on

the "navigable waters" as now defined, and a "status" test

which requires that the employee be "engaged in maritime

employment," etc. While the situs test has been liberalized,

the creation of an employee status test adds a new element

to the coverage requirements. 3 The problem with which

we are here concerned arises from Congress' failure to

supply any definition of two terms in s 90'.(:3) "engaged

in maritime employment" and "any longshorenian or other

person engaged in longshoring operations."

Two of the cases before us, relating to claimants Blundo and

Scafftdi, concern the loading or unloading of containers; the

other two, relating to claimants Dellavenhira and Caputo,

involve loading of ordinary cargo into consignees' trucks on

the pier.

In place of the definition of "ecnpioyee" previously contained

in s 902(3) as "not includ(ing) a master or rnember of a crew

of any vessel, nor any person engaged by the master to load

or unload or repair any small vessel under eighteen tons net,"

the Amendments defined the term as follows:

The term "employee" means any person

engaged in maritime employmcnt,

including any longshoreman or

other person engaged in longshoring

operations, and any harborworker

including a ship repairman, shipbuilder,

and shipbreaker, but such term does not

include a master or member of a crew of

any vessel, or any *41 person engaged

by the master to load or unload or repair

any small vessel under eighteen toris net.

The definition of "employer," s 902(4),

(4) The terrn "employer" means an

employer any of whose employees are

employed in maritinae employment, in

whole or in part, upon the navigable

waters of the United States (including

any dry dock).

(1) Blundo. Claimant Blundo was employed as a "checker"

by the International Terminal Operating Co. (ITO). 4 He was

injured while checking cargo being removed from a container

at the l9th Street pier in Brooklyn when he walked around

a draft containing cargo to mark it, slipped on some ice and

fell. He was working on the stringpiece within 30 to 40 feet of

the water. The container be was checking had been unloaded

a few days before at a different pier and then taken by a

truckman over city streets to the 19th Street pier where it

was opened by the United States Customs Office and then

stripped. The Administrative Law Judge (AL7) found that the

19th Street pier was not utilized by the etnployer for the actual

loading or unloading of vessels but rather for the storage of

comrnodities and for the "stripping, or stuffing, i. e., loadirag

or unloading of containers." The BRB affirmed his findings

as to the employee's status and the situs of the accident and

upheld a compensation award under the LHWCA.

(2) Scaffidi. Claimant Scaffidi was employed by Pittston

Stevedoring Corp. as a"hust:er" operator, a kind of trucker

who moves containers within a terminal. On March 12, 1973,

Scaffidi drove a hustler loaded with containers of cargo from

the Columbia Street Pier in Brooklyn, New York, through

some ten blocks of public streets to Pier 12. On arriving at

Pier 12 he backed the container to a receiving platforrn on

the dock in preparation for loading the container on to the

ship. When the container was opened, a large case fell out
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and in.jured him. The BRB affirmed the findings of the ALJ

on the ground that the operator of a hustler used to transport

containers within a terminal is engaged in an essential step in

the overall process of loading cargo aboard a vessel, which

was maritinte etnploymcret as contemplated in -11 tiS.C. s

902(3). It found that the fact that the container had been

transported over public streets was irrelevant.

(3) Dellaventura. Claimant Dellaventura, employed by

Pittstan Stevedoting Corporation *42 as a"sorter," was

injured on June 27, 1973 at Pier 20 of the Pouch Terminal

on Staten Island while helping to load a truck, belonging

to a consignee, with coffee bags which had been offloaded

from the ship "CAMPECHE" on or about February 16, 1973.

Dellaventuta slipped on some loose coffee beans while inside

the truck. At times L)ellaventura's responsibilities included

going into the holds of ships to assist in sorting and loading

or off-loading cargo. The accident occurred about 30 feet

from the water's edge on the pier. The record affords no

explanation for the consignee's 133-day delay in picking up

the bags of coffee beans, but the AL3 found that the pier

contained no warehouse facilities. The BRB affirmed his

decision on the grounds set forth in Avvento v. Hellenic

Lines, BRF3No. '74-153, 1 BR-BS 174, 1975 A.M.C 153

(Nol, 12, 1974), which held that ""until cargo is delivered

to a trucker or other carrier who is to pick it up for further

trans-shipment, such cargo is in maritime comtnerec and all

employees engaged in its movement to that point are engaged

in maritime employ.ment.' "

(4) Caputo. Claimant Caputo was usually employed as

"terntinal labor" by Pittston Stevedoring Corp. When there

was no work available at Pittston, he would take a "shape

up" job as a tongshoreman wherever it was available and on

the day of the accident was working for Northeast Marine

Terminal Co., Inc. at their terminal adjoining the water in

Brooklyn. He was injured while helping a cargo consignee's

truckdri-ver load boxes of cheese, discharged frotn a vessel at

least five days previously, inside the consignee's truck; the

injury occurred while he was rolling a dolly loaded witb the

cheese on it into the truck. Caputo and the employer stipulated

that the work he was doing when injured involved the same

risk as would obtain wherever and by whomsoever trucks

were loaded or unloaded with doliies. But the ALJ found the

stipulation lacked significance "in view of the situs where the

injury actually occurred." The AL,f rnade an award in his favor

and the BRB concurred.

III.1VIation to Dismiss Petitions in

Sellaventura's Case as Untimely

1I1 Dellaventi.tra and the Director, Office of Workers'

Compensatiotl Programs, U.S. Dept. of Labor (OWCP), by

his attorney, the Solicitor of Labor, have moved to dismiss the

petitions of the employer, Pittston Stevedoring Corp., and its

insurance carrier, Tlte Home Insurance Co., as untimely. We

grant Dellaventura's motion, thereby rendering it unnecessary

to decide whether the Solicitor of Labor was entitled to make

one.'

*43 The statute, 33 U.S.C. s 921(c), provides that a person

adversely affected or aggrieved by a final order of the BRB

may obtain review by the court of appeals for the circuit where

the injury occurred "by filing in such court within sixty days

following the issuance of such Board order a written petition

praying that the order be modified or set aside." The BRB's

order was issued on October 9, 1975, but the petition for

review was not filed until February 5, 1976,

Petitioners' basis for resisting the motion is as follows:

The BRB's Rules and Regulations, 20 C.F.R. s$02.403(b),

provide that the original of any BRB decision shall be filed

with the Clerk of the Board, which was done here, and that

"(a) copy of the Board's decision shall be sent by certified

mail or served personally on all parties to the appeal and

the Director." The rule does not say when this should be

done. Apparently no such notice was sent to the employer or

the insurance carrier but the attorney who represented both

parties before the BRB and in this court acknowledges that he

received a copy within the 60-day period and does not deny

that he advised his clients.

Like 28 U.S.t~.. s 2344 and similar provisions in the statutes

for the review of orders of other agencies, 33 U.S.C. s

921(c) makes the time for seeking review start to run from

the entry of the agency's order, even though the agency is

under a duty to give notice. See WillowCrossing Daity Farirt

v. Hardin, 327 F.Sunp. 798 (W.C7.Pa.1970) (where review

section of Agricultural Adjustment Act provided for filing

of review petition witlain 20 days of "entry" of judgment,

word "cntry" is to be interpreted *44 riormally and petition

filed September 28 to review order of September 2 was not

timely and did not vest tllc court with jurisdiction even though

counsel for plaintiff did not receive notiee of ruling until

September 8). The BR.B's'regulations count the 60-day peiod

from the date on which the decision is "filed," 20 C.F.R. s
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802,41 4. 6 In the parallel situation of review of judgmc.nts of

district courts in civil cases Rztle 4(a) of the Federal R.ti!cz of

,:ppcl late Procedure likewise makes the entry ofjudgfnent the

critical date; F.R.Cis:. P. 77(d) directs the clerk to serve notice

of the entry of a judgment or order but expressly provides

that "(l)ack of notice of the entcy by the clerk does not affect

the time to appeal or relieve or aiithorize the court to relieve

a party for failure to appeal within the tiine allowed, except

as perrnitted in Rule 4(a) of the Federal Rules of Ahpella.te

Procedure," namely, "upon a showing of excusable neglect."

We see no reason not to read 33 Ct.S.C s 921(e) as meaning

what it says. Cf. 1_`nited States v. -N-fichel, 282 U.S. 656. 51

S.Ct. 284, 75 L,Ed. 598 (1931);.Anieriean t;onsiruction Co, v

Ui2ited States, tQ"i I.Stspp. 858, 123 CLCi. 408 ( 1952), cert.

denied, 345 U.S. 922. 7} S,Ct_ 71i0. 97 L.E.d. 1354 ( i 953). The

policy requiring that appeals be tiniely taken is so strong that

ministerial failures by a clerk cannot be allowed to overcome

it. The Act, like many otller administrative review statutes,

does not seem even to encompass the "excusable neglect"

escape hatch provided for untimely appeals from the district

courts. But even if it should be construed as doing so, this

would be a most inappropriate case for granting relief. The

clerk made the pardonable error of notifying the attorney

rather than the parties, exactly what a clerk of a district court

is directed to do, .F.iZ.C;iv.P. 5(b) and "I''(d3, and the attorney

offers no explanation for having failed to file the petition

within the allotted titne,

issue, does not suggest one. Cf. Federal Insurance Co, v.

Detroit Fire & lylarine Lrisurancc C'o., 202 F. 648 (6 Cir.), cert.

denied, 229 U.S. 620, 33 S.Ct. 778, 57 L.Ed. 1354 (t913)

(insurer which paid its share of loss and failed to join other

subrogated insurers in third party suit held entitled to recover

ratable share of damages won). Pittston claims instead that

it is nonetheless a "person adversely affected or aggrieved"

by the BRB's order, 33 U.S.C. s 92 i±c), since the award will

adversely affect its experience rating and thus increase its

fiature preniiums. Cf. *45 "1-rave:lers ln-surance Co. v. Belair.

284 F.Supp. 168 (U`,Mass.1968).

Pittston's contention that this interest affords it standing

immediately encounters (3ange Lanlber Co. v. Ro\vley, 326

t7.S. 295. 66 S.Ct. 125. 90 E„Ed. 85 (1945). The Court there

held that the appellant-employer had failed to make a showing

of substantial injury to any legally protected interest which

would entitle it to question the validity under the due process

clause of a state statute retroactively extending the time

period in which workmen's compensation awards could be

modified. Under the state's system, all awards were paid out

of a state insurance fund supported by employer contributions

of "premiums." Rejecting the employer's argurnent that its

firture premium rates would be adversety affected by the

increased award, the Court held that the effect of any one

accident was too minimal and its possible injury to the

employer too speculative to establish the justiciability of the
^

case. `

IV Motion to Dismiss Petition in Scaffidi's Case

as Not Presenting a Justiciable Contoversy

Tn the proceedings up through the decision of the ALJ, the

caption of this case named both Pittston and Gulf Insurance

Company, its insurance carrier, as respondents; both were

represented by the same attorney. After the AI,J's decision the

insurance carrier paid the award and chose not to contest it

further. Pittston then engaged its present attorney who altered

the caption. Apparently the claimant made no point before

the BRB that the carrier's payment of the award mooted the

case; he does now. Despite the general rule that objections

not raised before an administrative body cannot be raised

on review, we must consider this one since it goes to our

jurisdiction.

We see no basis on which a reversal of the BRB's decision

would enable the insurance carrier to recover from Scaffidi

a payment the liability for which it chose not to contest,

and Pittston, which was invited to file a reply brief on the

The Gange decision, however, has been severely criticized

by Professor Davis. He notes that under the state statute the

employer was permitted to appeal, and characterizes the result

as "unique," "the extreme one of denying the employer's

standing even though the statate conferred such standing."

3 Davis, Administrative Law Treatise s 22.13, n.4 (1958). It

may well be that under the more liberal concepts of standing

developed in such cases as d,.ss'n of Data Processing, Service

Crganizations, Lnc, v. Camp. 397 C;.S. 150, 90 S.Ct. 827,25

I_.1-__.d.2d 18=1 (1970), and Barlmv v. Collins, 397 U.S. 159,

90 S.Ct. 832, 25 L.L`d2d 192 (1970), C,ange Lumber Co.

would not be foilowed. However, even on the standing issue

alone, an overrealing of Gange Lumber Co. would hardly carry

the day for Fittston on this record where it has submitted

nothing but conclusory assertions of adverse effect an future

premiums.

121 131 [41 However all this may be, the liberalization

of notions as to what makes a person "adversely affected or

aggrieved" does not eliminate the requirement that in order

for a controversy to be justiciable, the court must be able
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c relief. See >inron e. l.astQ-rn ;zcntuclcv

s C7rg.. 4?6 L?.;a, 20. 96 S.C !. 1917, 48 I-,.Fi2d
45 0 i S '4ririh v. i*ci,iiri. =1221 t-S- 49(}, 5t:f4'5, 05 S.C t,

? 197, 4F,cl.2tf ?43 l 1{)751; North i:,-ir iiina . Ric.t, 404

(-.?44, 246 W2 S.i:'t 4t)2, 30 l Fif.Zcl 4i, ( i^} % G); l:c,eai

No. `i-Ei, t:?ii: t F Y6c a, & 't;usnic Vi;,t•kLrs lnt:rrnut'l i:niosa.

,tEi.:-t.i0 u, tMi.s4ouri. [.'-S, 3631; 367, Yt) S.Ct. 39I, 4

L Fcl 2,i 373 l'i,_'rrc +r, t;'niteci State;;, ,1 t? t:".S. =11,

4_1.63 S.Ci. 91t1,?i"' L„Ed, ( 09(N43;s; ,MtKci:w' IE3tuir.491

F.2,cl 1106 i C i i,. 1974), As inciicated,l'ittston has not clai

that S^^" not retain his award even if uur r'

rever what it is asking is simply an a

npinion ti he award shoulsi not have been nzr. 9 do

not doubt that *46 where insurance only _.: z;.!y covers

thc li, 'ity, the employer may appeal fi-onx aju^:€; : ent even

t' ,r- surcr has paid its part, See Mooe: .. Cctliiiraibitt

( .,, l z:.Supp. 'itici tS.D.itl.4959), Q u,yc_fz I!3^z.

Co. d t'. vt; ' r:1-1:1(irl r C ., -t" t",2c SK^: (8 C;3r.

19' : ^.;ic issue of li is r3 ; termined against

an rrer, and the it pays t es

. . . . .' consent of the ^ . . . ^ aI. chooses

.re,. cattnot appeal fi; 3u"in:;nt
a^^, at 1 v, tric}cer, 153 rJhia St. 153 Eil i,f.2d

iS ( l19'+{1;, ?sed in 19 Couch on Insuranee 2d s 7&228,
Iort, ; F ° 2 ne f'ourt has saic ^3e:! s.. a. F ;rcttt

e -At" s };

i' annarne." t.?nit stiti t> v. 2^ iua' ;),.

331st'.S.it7b,7()`.C;t.2()7.2 15,9^.i..11:^1, {''! ((94 9;

1_,;nit I17 t y_App.t).C, 40, 3- -,

F.2Cl GlI ( 11 963). See also .Z.aainern- v. #.rntii}rnr2ti1 C',:r.

t."o., i=+{t I^^.?ci 21 i i? t'ir1)=1i,. This sscros a rea_;, e

application of tbe general rule that a party who has no intcrest

i;; a:und cannot appeal from an order disbursing the fund.

ird Saf,^1y Cc, t'. Lni[eci Stau,s, 306 V.,cl 855 ( C;ir.

3':' , aiod cases citcd at 30t F{ at 85'y, ri.t,. We therefore

di3rniss Pittston's petition, ia

V. Interpretation of the Statute

With these preliminaries out of the way, we can now

undertake our main task the interpretation of the coverage

clauses of the 1972 Amendments.

Admitting as they must that the AmendmetLts worked

some extension of coverage, petitioners and the National

Association of Stevedores (NAS), as amicus curiae, would

limit this to factual situations generally comparable to those

Yti :E^circrrtu Opec.ting £:`o , luic, v.,tUhn;c,in. 396 E„S. ? IZ, 90

5 Ca. 347. 24 C..L t.2dT71 (1969}. 'rhere the Lcuri held that

the Act, as it theis stood, did not cover lorsgsharerrten killed

or injured on a pier while attaching cargo from railroad cars

to ships' cranes for removal to the shi^ ^, al,"Iz;unh coverage

presumably would have existed 1.` ; i^^urlecl into

the water, _NItirrine St:.vcif,>rint; CoFp. V. 218 F.Supp.

(f•:^.I).L'a.19ti51, affd, M 1 2c1 9'0. ir-. :969} (en

banc' 1[ orinjuredondeckwhileperforaningpartofthesame

opc £ albe1.uk ., Fravol„rs !A3s. C'ci.; 3?0 1;.4 : l V, ;-

S._;i. 1! a6 ii 1,.1=:d ?d ry 69 (1962?.Resting ts .:ecision solely

t`ory grounds, the Coairt said tl; :t :;' vitation to

'the l.ine dividing the coverage of Le `landward

a -_u addre4sed to Congress, not to this Court," 39e f7 S. at

S c a3S4.I'etitioners ;uetlaatthef3RI3'srationale

ds the "status" n. ,n!: out c e Act by

axfaa., g ^,°overage Lv aQ3y "}r -na- z.-'-ired on a

pier -.iat he is actu; -'y - , en

The respondent employees, the International Longshoremen"s

Association (ILP,), as amicus curiae, and the Solicitor of

Labor (see note 5, supra ) contend that the extension was

much more substantial. Their position is that the process of

nnloading a vessel catttinues until the cargo is deposited on

the consignee's truck on the pier (or begins, in the case of

loading, when the goods are being removed from the delivery

truck), and that anyone physically participating in this process

is engaged in "maritime employment." We disagree with

petitioners, without having to decide whether we would go to

the full extent urged by their advcrsaries.

A.

We begin our analysis by remarking on the unsatisfactory

state of the records before us, even if we include for this

purpose the two petitions which we have dismissed: When

cases of this nature began coming to the BRB shortly after

the enactment of the Amendments, it should have realized

that it was faced with a major task of statutory construction

in determining what constitutes "maritime employment"

or being a"Iongshoreman or other person engaged in

longshoring operations" which task could be performed

satisfactorily only in the light of an extensive factual

background detailing the structure of work on the various

piers of this country. The following are illustrative of facts

we would like to know but on which these records shed little

or no light, eveaa as regards the port of New York, let alone

the rest of the nation. Does one gang norrnaIly take eaigo off

or on the ship while another is responsible for traiisportation
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beyond the "point of rest"? Does the same gang always,

sometimes, or often perform both jobs? Is all work on the

pier normally conducted by a single employer or is there a

division between the stevedore and the "terminal operator"?

Even if there is only one employer, does he segregate the

employees in their work assignments, by having different

collective bargaining agreements or othenvise? Are separate

charges made for services beyond the "point of rest" and,

if so, for what? Does the "point of rest" shift about on the

same pier? Just what is the normal practice for stripping

and stuffing containers with goods belonging to different

owners or destined to different consignees? Is this work

normally done on the pier or in warehouses not adjoining

navigable waters? What determines the choices? Does the

hazardous nature of the employment stop at the point of

rest or continue so long as the cargo is on the pier? Do the

hazards change in frequency or degree as the longshoreman

moves away from the water? The consolidation of several

cases presenting different factual situations in a single large

proceeding might have enabled the BRB to make meaningful

distinctions. Instead of developing such a record and laying

down guidelines for the ALJ's, the BRB has handled each case

on an individual basis, t 2 and without establishing any record

support for the interpretive rules announced therein.

If we were sitting as a court of last resort, we would remand

these cases to the BRB on our own motion with directioas to

cause such a hearing to be held. But with the cases in their

present posture in this circuit and others, we thitilc it more

helpful for us to state our views on what is now before us. I '

*48 B.

Perhaps the most useful way to approach the issue is to begin

by discussing certain arguments we have not found to be

particularly helpful.

[a"j (1) The "presumption" of coverage, 33 U.S.C. s 920.

The claimants, the Solicitor of Labor, and the ILA place

great reliance on a provision in the LH@VCA. as originally

adopted in 1927, 33 ti.S.C. s 920, and still in effect, that

four things shall be presumed in the absence of substantial

evidence to the contrary. One of these is "(t)hat the claim

comes within the provisions of this chapter." 33 U.S.C. s

920(a). They contend that if the meaning of the new coverage

provision, 33 U.S.C. s 903, is in any way doubtful, this

presumption requires the doubt to be resolved in favor of

coverage. We do not think this was what Congress had in

mind; the very fact that the prestimption can be overcome by

substantial contrary evidence indicates its inapplicability to

an interpretive question of general import such as this. See

C'rowclf v, I3eLisort, 245 U.S. 2 ','fi L.Ec'.

39109312).

Even in cases ltolding that the accordion-like phrase "arising

out of and in f.ne course of ernployment," 33 L.S.C. s 9Q2('_),,

could be widely stretched, the Court has done little more

than mention the presumption, Cardi4lo \.. 1-ibezty N.-liitua{

(s?,. Co., 330 I:.S. 469. 474, 57 S.Ct. Sfiil, 91 ^.. l:d. 1028

t^"(1947); C)'KeeEte ^;. Sarith, 7̂ +.tch*.nan & C`irylis Associatcs,

hnc.. 380 U.S. 359. 351, kt3 S.C(. IC? 12, 13 L.Ed.2d S9_5 (1965)

(per cur"iam), resti.ng its decision mainly on tbe principle

with respect to the scope of review discussed below. In

()'Leary v. F^roex:a-f avi£ c 1Tattlr,. I,ie., 340 t,•".S. 504, "1

S.Ct. 470, 9-5 L.L:d. 483 (; 95l ) , the Court did not rely oti the

presumption at all, evcn in the face of a strong dissent. The

Court's decisiorts dealing with questions of coverage of the

sort presented here wiil be searehed in vain for any mention

of the presumption, see, e. g., I'arker v. `N7otor C3ozit SaEes;

Inc..3l:C;.S.244,52SC4 227i,86 1..[:d, 1x4{;941Norton

Warner Co., 321 t;.`;•. 565, 64 S C::1. 7+7, 88 t...Ld. 9111

11944); C'albec[c v. Tiavcicrs Ins. Co., supra, 370 U.S. ; 14.,

82 g,f.t.. 1I<}£i, S i....E:d.2d 368 (1962); \'acirena (}pc-rating

C{a., Ii.e, b. Johnson, ;upra, 39{ L.S. 212. 90 S.C't. 3A7, 2=3

l_ . F:l.2;i 371 f 19^ s}, 4 although in Norton and Nacirema
coverage was rejected. The cases in this court, (vl;chigan

:vlutual Lialaility C.o. v Arrien. 344 F.2d 640, 645-46 (2 Cir.),

ce.rt, denied, ;R'-) t.; S. 835, 86 g.C:=. 80.115 l,.l:d.2d 78 (1965),

and L)^ es ^us Afiicar C'onstaa:ction Carp. l,. NlcllullM, 500,

F.2d ' 291. t296 t2 C:h-. 1974), likewise treat the presumption

as merely an embodiment of the "rule ... that so long as

any reasonable infererace froan the facts supports jurisdiction
under the statutory presumption that jurisdiction may be

found." 500 F'2d at 1296. Here the question is not whether a

line established by Congress is sufficiently elastic to include

the claimant; the main issue is whether Congress placed the

line at the "point of rest" or much futther landward. Only if

we have made the latter basic decision might the prestunption

come into play in ruli}3g on cases near the border. See Davis

v. Departmcnt orL.aiaor, 317 U.S. 2=19. 6 3 S.Ct. 225, S7 i..Ld.

246 rE 9=12^i.

[61 (2) "Deference" to tl?e BRB. We likewise see no merit in

the contention of claimants and the Solicitor of Labor that we

are confined in our decision because of the deference owed

to the BR}3. We agree that the standard of review we must

apply is that factual findings of the BRB are conclusive if

supported by substantial evidence in the record considered as

a whole since, as helclin €'c;te117a v_ E'nited Tcrtninais. Inc.;

J;.
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524 I'.2d1 I 30(2 C' ir, 1975), it is ofno moment that 33 U.S.C.

s 921(bl(3) while applying this standard to the BRB's review

*49 of the AI,3's findings of fact does not expressly extend

it to review in the court of appeals. But we are still confronted

with tho ever trottbling question whether the deterntination

at issue, namely, whether the 1972 Amendments should be

so interpreted as to include these claimants, is the kind of

qttestion which justif"ies ar requires judieial deference.

We think it is time to recognize, in line with Professor

Kenneth Culp Davis' brilliant discussion, 4 Administrative

Law Treatise ss 30.01-.09 and the corresponding sections in

the 1970 Supplement, that there are two lines of Supreme

Court decisions on this subject which are analytically in

conflict, with the result that a court of appeals must choose

the one it deems more appropriate for the case at hand. t'

Leading cases supporting the view that great deference must

be given to the decisions of an administrative agency applying

a statute to the facts and that such decisions can be reversed

only if without rational basis are Rochester Tutephone Corp.

v. tiitited States, ^^07 U.S. 125, 145, 59 S.Ct, 754. 83 L.t=.d.

1147 (1939); Gray v. Powvell, 314 ti.,S. 402, 41 I-!2. fi2 S.Ct.

±26; 86 L.F:d. 70 1 (1941); and?•,:LPEI3 , Ilearsr Piiblic.ations,

Inc.. 322 >`.f.S i L!, 130-31. 64 S.Ct. &51, 98 L..E;d. 1170

(1944), T}te rationale of these decisions was applied in the

three "arising out of and in the course of employment"

Supreme Ciaurt cases under the LHWCA Cardillo, O'Leary

and Cg'Keeffe, cited above. Indeed, the Court seems to have

rejected the findings ofthe LHWCA's Deputy Commissioners

only once since the statute was enacted, `ortur v. Warslvr

C'o., supra. 321 [;.S. 565. 64 S.C:t. 747. 88 L.L-:cl. 93t.

However, there is an impressive body of law sanctioning free

substitution of judicial for administratave judgmerit when the

question involves the meaning of a statutory term. Illustrative

cases are Offiice Einployees International Union, Local No.

l1, AFI.-C,tO w. Nf,R13, 353 U.S. 3I3, 77 S.Ct. 799, 1

LEd.2d 346 (1957), and Davies Warehouse Co. v Boi.vies.

321 U.S. 1.44, 150, 64 S.Ct. 474, 88 L.Fid. 635 (1944). In

one of its most recent decisions on the subject, Nlorton v,

Ruiz, =it:; I.t.S. 199,, 237. 94 S.Ct. 105i, I075. 39 L.E':.d.2d

27U (1 )7=1j, the Court held that "In order for an agency

interpretation to be granted deference, it must be consistent

with the congressional purpose"; this very nearly eliminates

the "deference" principle as regards statutory eonstruction

altogether since if the agency's determination is found by

a court to be consistent with the congressional purpose, it

presumably would be affirmed on that ground without any

need for deference.

[71 There are several other reasons not to rest decision on

the "deference" approach in these cases. One is that unlike the

F.C.C. in the Rochester Telephone case, the Bituminous Coal

Division of the I?epartmettt of the Interior in Gray v. Powell,

or the NLRB in the Hearst case, the F3IZB is not a policy

making but entirely an umpiring agency. Nirhen Congress has

charged an agency with the duty to make and implement a

national policy, it is more likely that Congress intended the

agency to have some flexibility, free from judicial intrusion,

in interpreting the Congressional grant. Coinpare Rochester

Telephone C'orp. V, l:nited States, supra, 307 L;.S, at 146,59

S.Ct. 754; Peai-nian t3asin Area Rate Cases, 390 'U.S. ?47,

767, 88 SC:t. 1344. 20 Lf:d.z d 312 (1968), A second factor

is the way in *90 which the agency has gone about its job.

As suggested above, we would be much nYore inclined to

defer to a considered judgment of the BRB rendered on a

full record than to this series of short opinions on isolated

f'act:s which contain no in-dcpth study of the problem. A

somewhat related point is that although the BRB's decisions

bave been "consistent and contemporaneous," the issue arose

almost immediatety after the 1972 Amendments became

effective at a time when the BRB had little experience in

the administration of the Act; yet its initial decisions, surely

not thc result of any great expertise, became the basis for

all the others. "(A)n agency may not bootstrap itself into an

area in which it has no jurisdiction by repeatedly violating

its statutory mandate." F.MC: v. Sea.uain Liurs, Inc_. 4i i

U.S. 726. 745, 93S.Ct. 1773, 1785H  36 L.Ed,2d 62t) (1973).

Finally, this is a case where understanding of the statute

depends in no small measure on prior judicial decisions and

legislative history subjects on which a court has a greater

competence than the BRB. We therefore reject the argument

that the BRB's decisions in these cases must be affirtned if

they are rational but wrong.

(81 (3) Other definitions. We Iikewisc give little weight to

arguments made on both sides which are based on definitions

of "longshoreman" or maritime employment or contracts

formuiated in different contexts and for different purposes.

The ILA relies on Congress' approval, Act of Aug. 12,

1953, ch. 407, 67 Stat. 54 1, of definitions (reproduced in the

margin) 1 6 in a compact between'_^iew York and New Jersey

creating the bi-state Waterfront Commission. To assume that

the 1972 Congress had in mind this action of its predecessor

of 1953 is to attribute a degree of acumen few Congressmen

would claim. Beyond that, the purposes of the two enactments

were quite diffrerent; it is for that reason that paragraph (b) of

the definitional section of the Act includes persons, notably
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clerical workers, clearly not embraced under the most liberal

construction of the 1972 Amendments.

C.

On the other hand, a narrow definition of "longshoring

operations" t^ formulated by the Secretary of Labor in

1960 as part of safety regulations issued in respect of "all

employments covered by this chapter," 33 L'.S.C. s 94 ((a),

is likewise not dispositive of the meatiing of the words

used in the Amendinents since under the old statute covered

employment was limited to injuries occurring "upon the

navigable waters of the United States (including (only) any

drydock)." And despite the defnition of "carriage of goods"

as covering "the period from t.he time when the goods are

loaded on to the time when they are discharged from the

ship" contained in the Carriage of *51 Goods by Sea Act

(COGSA), 46 U.S.C. s 1301(e), we have held that the contract

of carriage, obviously a maritime contract, persists after

unloading and that the carrier remains liable, not as a carricr

but as a bailee, until it dehvers the cargo to the consignee or

places it in a public dock or warehouse. Davic{ Crystal. tric.

v. Cwlard Stearttship i::o.. 339 I^.7d 295, 298 (2 Cir. 1964),

cert. denied, 380 U.S. 976, 85 S_Ct, 1339. 14 LnEd.2d 271

(1965); Leather's Best, Inc. ^-. S.S. Mormactvnx, 451 F,2d

800, 81 1-12 (2Cir. 1971); CanTeco, Inc. :. S.S. Ai1iei:can

Legion I_.ines, 514 F.2d 1291, 1295-96 (2 Cir. 1974).

[9( (4) Liberal construction of remedial legislation. There is

more force in the contention of the claimants and the Solicitor

that a broad reading of the 1972 Amendments is required by

the oft-iterated principle that remedial legislation should be

construed liberally, The Supreme Court said, as to this very

statute, although in a quite different context, b'ori; v. F.ikei,

346 U.S. 325. 333, 74 S.Ct.. 88. 92, 98 L.Fd. 5 {19_53):

This Act must be liberaily construed in

conformance with its purpose, and in a

way which avoids harsh and incongruous

results.

Petitioners do not altogether overcome this point by arguing

that a statute must be construed with reference to the mischief

intertded to be overcome, see Heydon's Case, 3 Co.Rep. 7a,

76 Eng.Rep. 637 (1584), and that all that Congress intended

to "remedy" was the unjust result of Nacirema Opcrating Co.

v. Joiinson. supra. 396 U.S. 212, 90 S.Ct. 347, 24 L.F.d.2d

371, by accepting the invitation which, pursuant to Mr. Justice

White's suggestion, ttte unions extended to it. 18 The statutory

language can fairly be read to do more thart that and thus the

liberality principle tends in favor of such a reading.

[101 With this background we address ourselves, at long

last, to the words of the statute with the aid of the legislative

history. There is no question that claimants met the situs test

of s 903(a), } `a and concededly *52 all worked for covered

"employers" under the Act; the question is whether each

now Blundo and Caputo was a "person engaged in maritinie

employment, including any longshoreman or other person

engaged in longshoring operations ...." s 902(3). IN

[11] If there were any doubt on the face of the statute,

the legislative history makes clear that s 902(3), as here

relevant, is to be construed no differently than if it said

"any longshoreman or other person engaged in longshoring

activity or engaged in other maritime employment." Cf.

Argosy Lirnitcd v. TTennigan, 404 F.2d 14, 20 (5 Cir. 1968);

United States v. t'ierta, 249 F.2d 662. 666 (9 Cir. 1957).

The Senate Committee on Labor & Public Welfare stated,

Sen.Rep.Pdo.92-1125, 92d Cong.2d Sess., at 13:

It is apparent that if the Federal benefit structure embodied

in Cornniittee bill is enacted, there would be a substantial

disparity in benefits payable to a perrnanently disabled

longshoreman, depending on which side of the water's edge

the accident occurred, if State laws are permitted to continue

to apply to injuries occurring on land. It is also to be noted

that with the advent of modem cargo-handling techniques,

such as containerization and the use of LASH-type vessels,

more of the longshoreman's cwrk is performed on land than

heretofore.

The Committee believes that the compensation payable to

a longshoreman or a ship repairman or btiilder should

not depend on the fortuitous circumstance of whether the

injury occurred on land or over water. Accordingly, the bill

would amend the Act to provide coverage of longshoremen,

harbor workers, ship repairmen, ship builders, shipbreakers,

and other employees engaged in maritime employment

(excluding masters and members of the crew of a vessel) if

the injury occurred either upon the navigable waters of the

United States or any adjoining pier, wharf, dry dock, terminal,

building way, marine railway, or other area adjoining such

navigable waters customarily used by an employer in Ioading,

unloading, repairing, or building a vessel.
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The House Committee Report, No. 92-1441, 92d Cong.2d

Sess_ contained identical language,

[121 Secondly, and more important, Congress perceived

a need to provide expressly for coverage for "any

longshoreman" in addition to what it had established

for a person engaged in "longshoring operations." A

"longshoreman" may thus be covered at some times even

when he is not engaged in traditional longshoring activity.

This alone is sufficient to condemn the "point of rest"

doctrine. Petitioners concede that persons engaged in moving

unloaded cargo to its first point of rest or moving cargo to be

Ioaded from its last point of rest are erigaged in "longshoring

operations" If they alone were to be covered, there was no

need to provide also for "any longshoreman."

What then did Congress ntean by that phrase? Obviously it

is not enough that a claimant calls himself a longshoreman

or that a longshoreman's union in a particular port has forced

etnployers to hire its members for such unlongshoretnan-

li.ke positions as clerks or guards. But see ^%eyerlaaeuser v.

Gilmore„ supra, 628 F2d at 962.

The reports of the Senate and House committees go a long

way toward supplying an answer. Icnmediately after the two

paragraphs quoted above came the following:

The intent of the Committee is to

perntit a unifonn compensation system

to *53 apply to employees who

would otherwise be covered by this

Act for part of their activity. To take

a typical example, cargo, whether in

break bulk or containerized form, is

typically unloaded front the ship and

inzmediately transported to a storage

or holding area on the pier, wharf, or

terminal adjoining navigable waters. The

employees who perform this work would

be covered under the bill for injuries

sustaincd by them over the navigable

waters or on the adjoining land area.

The Comrnittee does not intend to cover

employces who are not engaged in

loading, unloading, repairing, or building

a vessel, just because they are injured in

an area adjoining navigable waters used

for such activity. Thus, employees whose

responsibility is only to pick up stored

cargo for further trans-shipment would

not be covered, nor would purely clerical

employees whose jobs do not require

them to participate in the loading or

unloading of cargo. However, checkers,

for exainple, who are directly involved

in the loading or unloading functions

are covered by the new amendment,

Likewise the Committee has no intention

of extending coverage under the Act to

individuals who are not employed by a

person who is an employer, i, e. a person

at least some of whose employees are

engaged, in whole or in part in some

form of maritime employment. Thus, an

individual employed by a person none of

whose employees work, in whole or in

part, on navigable waters, is not covered

even if injured on a pier adjoining

navigable waters.

(131 Two conclusions emerge from this with seeming

certainty: One is that Congress was concerned about

"the advent of modem cargo-handling techniques, such as

containerization and the use of LASH-type vessels," rtew
facts of life on the waterfront which, as this court noted

in Intercontinental Container Transpoit Corp, v. New York

Shipping. Ass'n, 426 F 2d 884, 886 (2 Cit. 1970), mean that a

good deal more of the longshoreman's traditional jobs are now

performed on shore. Stripping a container of goods destined

to different consignees is the functional equivalent of sorting

cargo discharged from a ship; stuffing a container is part

of the loading of the sbip even though it is performed on

shore and not in the ship's cargo holds. Congress intended to

cover men engaged in these activities if they met the situs test

contained in the Act irrespective of the employee's position

vis-a-vis a "point of rest." The cornmittees said expressly

that "checkers, for example, who are directly involved in

the loading or unloading functions are covered by the new

amendment." Congress did not say they were covered only

if they unloaded the container at the spot where a crane had

first deposited the container or lezadecl it at a place on the

water's edge; one of the advantages of containers is that they

permit loading or unloading to be done at less congested

locations. It sufficed for coverage if an accident arising from

the stripping or stuffing of containers occurs at a place within

the situs test. One answer to petitioners' argument that stuffing

or stripping a container on a pier is no different from doing

the same job a mile away is that Congress may have doubted
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its power, under the admiralty clause of Article III, to go

further than it did. This would decide Blundo's case if he

had been "checking" the container at the pier where it was

first deposited even if it had been moved several times. We

fail to perceive any significant difference because, for the

convenience of someone, it had been moved to another pier.

The cargo had not yet been delivered to the consignee; the

unloading process still had not been completed. `i

*54 (14) The second conclusion is that Congress was

concerned with providing uniformity of coverage for persons

engaged in the loading or unloading functions on the piers.

It wished to minimiz,e the occasions when longshoremen and

other harbor workers would be walking from the liberalized

benefits of LHWCA to the much lower ones provided by state

compensation laws, 22 Petitioners argue that Congress was

concerned with providing uniformity only in the Nacirema

situation, where the same employee engaged in the same

unloading or loading operation would have been protected

by the federal statute if a draft of cargo hit him while he

was on the ship but not if his injury occurred on the pier

itself, and point to the fact that the illustration used by the

committees was a case where cargo is "unloaded from the

ship and immediately transported to a storage or holding area

on the pier, wharf, or terminal adjoining navigable waters."

But the cominittees stated their intention more broadly "to

permit a uniform compensation system to apply to employees

who would otherwise be covered by this Act for part of

their activity." The concern for unifotmity was not limited

to rectifying the disparity between the longshoreman making

up the drafl on the ship and the longshoreman rcceiving it

on the pier; it extended to the disparity that would result if

a line were drawn between the latter and a longshoreman,

perhaps the very same one, who moved the unloaded cargo

to another place on the pier.'`3 The committees' language

clearly is broad enough to cover a person like Caputo who

spent a significant part of his time in working on vessels, so

long as he did not come within the category mentioned as

being excluded employees who are not engaged in loading or

unloading a vessel, "(t)hus, employees whose responsibility

is only to pick up stored cargo for further trans-shipment."

(151 Petitioner asserts that Caputo came within both

descriptions of excluded persons. Clearly he did not come

within the second. His responsibility was to perform a variety

of jobs on the pier, on both sides of the "point of rest,"

including going on vessels. Also we would not regard the

cargo as "stored" witliin the committees' meaning simply

because the consignee had delayed five days in picking it

up. -^ The question whether he was engaged in loading

or unloading (here unloa(iing) is eloser. If his injury had

occurred while he was moving the boxes of checse from a

previous position on the pier to the consignee's trucks, he

clearly would have been engaged in "unloading," in the way

that term is used in ordinary speech. That being so, it would

be wholly artificial to draw a distinction because his injury

occurred while he was inside the consignee's truck. See note

21, supra. To be sure, the carrier would probably have fulfilled

its legal duty i f it hacl instructed the stevedores simply to place

cargo alongside consignees' trucks and leave the loading of

the trucks to them. But, so far as we can gather from this

meagre record, that is not the life of the waterfront. The driver

needs help in loading or unloading his truck, it would be *55

uneconomical for him to carry a sufficient supply of helpers,

everyone wants the truck off the pier as soon as possible,

so the stcvedores have their employees lend a hand. It is

not clear whether an additional charge is collected for this,

but we not think it matters. Neither do we think it matters

that the stevedore might not be liable for mishandling by a

longshoreman within the truck.

Petitioners make a significant argument that the high benetits

under the Amendments were provided because of the

extremely hazardous nature of longshoring and that these

extraordinary hazards no longer exist once the cargo is

beyond the "point of rest." Indeed, in Caputo's case the parties

stipulated that what Caputo was doing was the same, and

entailed the same risk of injury, as exists wherever and by

whomsoever trucks are loaded or unloaded with dollies. The

Senate Report, p. 2, refers to "high-risk occupations such as

those covered by this Act" and says that "(l)ongshoring, for

example, has an injury frequency rate which is well over four

times the average for manufacturing operations." What we

do not know is what types of operations were considered to

be longshoring for the purpose of these calculations. Also, as

shown by the case of Blundo, wbo slipped on ice while lie was

checking the contents of a container that was being stripped

on a pier other than the one where the vessel was unloaded,

unusual hazards can exist due to the exposure of piers to the

elements which would not exist in a manufacturing plant or in

a garage or warehouse where containers removed from trucks

were being stripped. Doubtless the hazards of longshoring

vary with the particular tasks being performed, and may

in some instances be no greater than those encountered by

persons doing similar work in places other than piers or

terminals adjoining the water's edge. 'S However all this may

be, we find nothing in the words of the statute or its legislative
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history that would enable us to construct a"hazard" test;

Congress' intention was rather to provide uniforrnity of

coverage for workers injured while engaged in the process

of loading or unloading ships who met the situs test. We

note in this connection that the increased benefits inure to

shipbuilders meeting the situs test, although much of their

work is performed in facilities no more hazardous than those

not within the expanded definition of "navigable waters" and

that the benefit schedules of LHWCA apply to all industrial

accidents in the District of Columbia, Act of May 17, 1928,

ch. 612, 45 Stat. 600 (1928), 36 D.C.Code s 501 (1973).

In a variation of the argument last considered, petitioners

contend that because of the higher benefits payable under

LHWCA than under state compensation acts, construing the

Amendments to apply beyond the point of rest will increase

the already high expense of stevedores to an extent that

Congress could not have intendcd. Clearly, as explained at the

outset, the act was a trade-off a gain to the stevedores in doing

away with the Sieracki-Ryan triangle, a gain to the workers

in higher benefits and in moving the Jensen line shoreward.

Just how much added cost Congress meant to impose on

stevedores by the second part of the bargain is impossible to

determine. 2E What is clear is that Congress had a profrnand

distaste for a regime in which employees engaged in the rougle

and tumble *56 work described in the Amendments should

be covered under the Federal Act at one moment and under

state acts at another.

(16] We therefore hold that the Amendments at least cover

all persons meeting the situs requirements (1) who are

engaged in stripping or stuffing containers or (2) are engaged

in the handling of cargo up to the point where the consignor

has actually begun its movement from the pier (or in the case

of loading, from the titne when the consignee has stopped his

vehicle at the pier), provided in the latter instances that the

employee has spent a significant part of his time in the typical

longshoring activity of taking cargo on or off a vessel. That

is as far as we need to go to affirm Blundo's and Caputo's

awards; whether the proviso is essential can be left for another

day. The facts of these cases likewise do not require us to

formulate a rule for the situation wherein the goods have been

deposited in a public warehouse by the stevedore in unloading

or the shipper in loading.

Petitioners say, as indicated above, that in effect our

construction reads the status requirement out of the Act.

We concede it goes some way in that direction. But it does

not do so cornpletely; we part company with Gihnore &

Black when they assert that the committee reports should be

disregarded and the Amendments then "can fairly be read

to cover all employment-related injuries which occur within

the Act's territorial limits." The Law of Admiralty, s 6.51

at 430 (1975).27 We believe oar positiota avoids some of

the more problematic possibilities lurking in the new "status"

requirement, and accords with the liberal interpretation

which must bc given this remedial statute and its remedial

amendments. See Comment, Broadened Coverage Under the

LHWCA, 33 La.L.Rev. 683, 693 (1973).

In so construing the Amendments we have necessarily

assumed that the construction would be constitutional. We

think that assumption is well founded.

VI. Constittatiarrtality.

It is beyond dispute that "Although containing rio express

grarat of legislative power over the substantive law, the

provision (of Article III as to adnairalty and maritime

jurisdiction) was regarded from the beginning as irnplieitly

hrvesting such power in the United States" Panaina R R.

C'o. v, Johnson, 264 LI.S. 375, 386. 44 S Ct. 391, 393, 68

L.Ed. 743 (1924). The classic definition of the jurisdiction

was Mr. Justice Story's in DeLovio v. Boit, 7 h'ed, Case No.
3776, pp. 418, 444 (C.C.I).Mass. I815), that it "comprehends

all maritime contracts, torts, and injuries. The latter branch

is necessarily bounded by locality; the forrner extends over

all contracts (wtteresoever they may be made or executed,

or whatsoever may be the form of the stipulations) which

relate to the navigation, business crrcorrnnerce of the sea." Mr.

Justice Story'ased the broad term "locality" in his definition of

the jurisdiction with respect to "torts, and ittjuries." Although

the Supreme Court later defined locality as including only

injuries sttffered on navigable waters and not injuries on

the land caused by a vessel, The Ply-rnouth, 70 U.S. (3

wall.) 20, 118 L.l'1d. 125 (1866) , the Court has acquiesced in

Congress' overruling that holding by the Admiralty Extension
Act, 46 U.S.C. s 740, which was applied without question

in Gutierrez v. Waterman S. S. C'oip., 373 U.S. 206, R3

S.Ct, 1185, 10 L.Ed.2d 297 (1963). See also United States

v_ Matson Navigatiun Co., 201 F.2d 610 (9 Cir. 1953), cited

with approval in Victory Carriers, Inc, v. Law, 404 U.S.

202, 209 n. '). 92 S.Ct. 418, 30 L.E:d.Zd 38 3(1971), in

which the Court stated that "if denying federal remedies to

longshoreinen injured on land is intolerable, Congress has

ample power under Arts. I and III of the Constitution to

enact a suitable solution." Id. at 216, 92 *57 S.Ct. 418,

427: "'8 Most important ofail are the statements in Nacirema.

supra. 396 U.S. at 223, 90 S.Ct. at 354. that "There is much
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to be said for uniform treatment of longshoremen injured

while loading or unloading a ship," and the suggestion that

Congress be invited to do something about this, id. at 224,

90 S.Cc. 347. The Court would scarcely have suggested this

if it had entertained doubt as to the constitutionality of a

Congressional response.

[171 [181 We thus see no reason to question the power

of Congress to expand the concept of a maritime tort to

include injuries suffered by persons on structures adjoining

navigable waters in the course of ernployment related to ships.

If we were more doubtful on the point than we are, we

would see no reason why the extension of coverage could

not be predicated on the portion of the jurisdictiort relating to

maritime contracts, where there is no "locality" test. Contracts

of employment relating to maritime matters are within that

jurisdiction, Sheppard v Taylor_3C7 C1.S. (j Pet.) 675.8 L.Ed.

269 (183 1), and claims under LHWCA are by an employee

engaged in "maritime emptoyment" against an employer.

injured on land," 529 F.2d at 1081, and with his additional

staternent that " ... with respect to longshoremen or other

persons engaged in longshoring operations, the Amendments

extend only to those employees engaged in loading and

unloading activities between the ship and the first (last)

point of rest, including checkers `directly involved in (such)

loading or unloading functions,' "52{1 F.2d at 108 8.

It is more in keeping with the realities of maritime

employment to draw the line at the first point of rest in

discharging the cargo and at the last point of rest in loading

a vessel. Moreover, such a rule is far easier to apply and

avoids claims such as that put forviard by Dellaventura that

he is entitled to compensation for his injury while loading

a consignee's truck with coffee bags which had been stored

in a warehouse for 133 days after being removed from the

ship CAMPECIIE. This being so, it seems to me that the

interpretation adopted by the Fourth Circuit is more consistent

with what the Congress intended and with the language of the

1972 amendment.

The petition to review in Dellaventura's case is dismissed as

untimety and the petition in Scaffidi's case is dismissed on

the ground that there no longer is a justiciable controversy

betweere the employer and the employee. The petitions in

Blundo's and Caputo's cases are denied on the merits.

LUMBAP,D, Circuit Judge (concurring and dissenting):

I agree that Pittston's petition seeking review of the award in

Scaffidi's case should be dismissed as there is no justiciable

controversy by reason of the insurance carrier's paymcnt

of the award. I also agree that Pittston's petition to review

Deilaventura's case should be dismissed as untimely filed.

With respect to the denial of the petitiotls in the Blnndo

and Caputo cases, I respectfully dissent. As the relevant

considerations have been so ably and extensively set forth

here by .tudge Friendly and also by Judge Winter in I.T.C. of

Baltimore v. Benefits Review Board. U. S. I?ep'!: ot Labor and

Adkins, 529 F.2d 1080 (4th Cir. t975), no purpose would be

served in any further protracted discussion. I agree with Judge

Winter that "(t)he 1972 extettsion of coverage was intended

only to remove inequities and anomalies arising when a

person otherwise engaged in `maritime employment' was

Blundo, a cliecker employed by I.T.O., was injured while

checking cargo being removed from a container. The

container was located on a stringpiece of the 19th Street

pier in Brooklyn, had been unloaded a few days before at a

different pier and *58 had been trueked through the streets

to the 19th Street pier to be opened there by United States

Customs before the container was stripped. What Blundo did

was done well after the container had been left at the first

point of rest.

Caputo's principal duties related to tenninal labor. When

injured he was working at the northeast marine terminal on

the Brooklyn waterfront inside the truck of a consignee, while

helping the consignee's truck driver load boxes of cheese

which had been discharged from a vessel at least five days

beforc. Thus in Caputo's case his activity occurred after the

boxes of cheesc had come to rest on the pier.

For these reasons I would grant the petition and set aside the

awards in the cases of Blundo and Caputo.

Parallel Citations

1976 A.M.C. 881

Footnotes

] The Benefits Review Board was created by the 1972 Amendments to the LIIWCA as an independent, "quasi judicial" body within the

Department of Labor. 33 U.S.C:. sQ21(b)(i ); 20 C F.lZ. s84I , 103 (1975). Its three members are appointed by the Secretary of Labor,

and it is "authorized to hear and determine appeals raising a substantial question of law or fact taken by any party in interest from

decisions with respect to claims of employees under this chapter," made by the administrative law judges who hear LHWCA claims
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in the first instance 73 tJ,S L. ss 41: 9(t1), 92 ! 1 Esj( i`i aitd (3) (as amended), Prior to the 1972 amendments, there was no administrative
review procedure for LHWCA claims; cases were haard in the tirst instance by Deputy Commissioners and review was then had

in the United States district courts. , 3 (:.S.C. s 921 i 14 r0). Under the 1972 Amendments cases are heard by an administrative law

judge whose decisions are reviewed by the E3P.B, and appeals lie to the court of appeals directly from final orders of the BRB. 33
L`SC,st)?{(c).

The sdgmficance ofthis definition is that habrhtv for compensation is predicated on being an "employer," 3 3 U.S.C. s 994.

s .Formerly, if an employee was not expressly excluded, as, e, g., a crew member, his injury occurring upon the navigable waters was

compensable under the Act so long as his employer had 44any ... employees ... employed in maritime employment, in whote or
in part . . . "33 1; S.C._s 902(4) (1 970).

A "checker" check.s the contents of a container carrying goods for scverat consignees against the bills of lading or other records.

i The issue whether the BRB should be a respondent in court of appeals review of its awards under 33 L;.S.C . s 921(c) was treated
in ^4eC'o,-d v. Bcnefits Rev'te^-v i3oard, (69 L.S.?ipp_D.C_ 302, 514 f'd 198 i 1975), There the BRB movcd to dismiss the petition

as to it, Petitioner did not oppose the motion and'the court granted it, citing recent ttnreported decisions of the Ninth Circuit, The

court reasoned that there was "sufficient adversity" between the claimant and the entployer (or its insurance carrier) "to insure proper

litigation without participaton by the Board," that requiting the Board to participate "would parallel requiring the District Court to

appear and defend its decision tepon direct appeal" and that the presence of the second comma in 33 U.S.C. s 921(c) which reads:

A copy of such petition shall be fortltwith transmitted by the clerk of the court, to the Board, and to the other parties, and thereupon

the Board shall file in the court the record in the proceedings as provided in section 2112 of Title 28,

indicated an intention that the Board should not be a party to the appeal. Therewerc pending motions to substitute the Director, Office

of Workers' Compensation Programs, U.S. L3ept, of Labor (OWCP), as a respondent which were not before the court of appeals. tn

the I: P.O. case, supra, the Board moved to be dismissed as a respondent and to have the Director substituted; the court granted the

first branch of the motion but denied the second, 321) F2d at 1 b8K-89.

With respect, we cannot subscribe to the view that Congress intended to create what to us would seern a novel form of review of

federal administrative action in which no one representing the Governtnent would be a party. See F. R. app, Y. 15 (a) ("In each case the
agency shall be named respondent."). Prior to the 1972 Atnendinents judiciat review took the form of a suit for an injunction in the

district court against the deputy commissioner who made (he order (former s 92 t tb)); in the absence of evidcnce of Congressional

intent we find it hard to believe that, by providing internal review followed by an appeal to a court of appeals, Congress meant to

otast the Government from further participation as orf right. Appearance as an amicus may not be good enough, sinee it normally does

not allow oral argtnneat and never allows an appeal.

Neither the McCord nor the I.T.0, court discussed s 92 la wliich provides:

Attorneys appointed by the Secretary shall represent the Secretary, the deputy comsnissioner, or the Board in any court proceedings

under scct;o« 921 of this title or other provisions of this chapter except for proceedings in the Supreme Court ofthe United States.

The existence of sufficient adversity between private parties has not been thought to preclude the Government's right to be a party

in many other sorts of review of federal administratirre action. The second comma, especially in a sentence with an inappropriate

first one, seems a slender reed; the "other parties" phrase means the other parties to the BRB review but does not rule out the BRB's

being a party to review in the cotart of appeals. While Congress did not spell tnatters out with the same specificity as in 28 U.S.C.

s 2348, we think it sttfftciently indicated its intention that the BRB and other parties to the proceeding before the BRB shocrtd be

parties to a review by a court ofappea9s under >> U.S.C. ;; 921(c); if'the BRB chooses to leave the defense of its order in a particular

case to the prevailing private party, it is free to do so.

The adrninistrative regulations do not specify which branch of the agency should be represented as respondent on appeal. 2() C FA,

s 801.402 seems to contemplate that the BRB is the proper agency respondent in court of appeals review, since it provides that

"except in proceedings in the Supreme Court" the representation of the BRB is provided by the Solicitor of Labor. Moreover, s

921a quoted above seenas to contentplate that the BRB be representcd in court of appeals review. However, 20 C.F.A. s 801,2(a)

(10) defines "party" and "party in interest" to include the "Secretary or his designee .,.." This would indicate that the Secretary

of Labor shall determine what officer represents the agency in the court of appeals. The Government's position has been that the

Director, OWCP is the proper respondent. The OWCP is an administrative, not a statutory, creation, See 20 CF.R. ss 1. f at scq„

and s 701.203. And the Solicitor of Labor is authorized to appear and participate on behalf of the Director, OWCP as an interested

party before the B12B. 20 C.I'.[2. s 701333(b). However, in the section assigning to the OWCP the responsibility for administering

various programs, including the LHWCA, the OWCP is given administrative authority "except (for) 921 as it applies to the Benefits

Review Board ....'° 20 C.F.R. s 12(d).

Trying to make sense out of these regulations, we think that while the Director, OWCP is a proper party before the ALJ or the

BRB, see cases discussed in 3 Larson, Workmen's Compensation Lasvs s 53.19, at n. 49.1 (1976 ed.), the BRB is the proper agency

respondent for review in the court of appeals, although the Solicitor of Labor could be designated to represent it. We deem it best

Appx. 86



Pittston Stevedoring Corp. v. Dellaventura, 544 F.2d 35 (1376)
_ _ __ _ _.._.... _.---_ ..____.,.._ .._..._... _..._ _.. _ _

'i 976 A. M.4. 88 ^

to defer resolution of this question to a case where decision on this point is essential; perhaps in the meanwhile the Department will

tidy up its regulations.

6 in the only case construing the statatory provisions for mail notice to the parties of the Deputy Commissioner's decision under the
old act, 33 E;.S,C s 9 19, the Deputy Commissioner's first order was apparently neither iiled in his of_iee nor mailed to the parties.

The court held, in response to the employer's argument that a second, more generous award was barred by the first award, that the
first order "did not take on the dignity of an effective award." /lrneriean tiiutuai Lia.bility Ins. Co. ol't3oslon ^. Lmre, t; F,Supp.

906, 90' i 17 N: t. ), aff'd, ii5 F' 2d 625 (3 Cir, 016). Wc believe this case to be wholly distind ishable particularly since both opin.ions

rest primarily on the failure to file a signed order. E3 F.Supp, at 907 (citing Howard o. ?vfunahan, 33 F.2d 220 (S,DTex. I929)),

7 1"iange Lumber Co. was followed in RaHE4ay ; xpre,s Agency 4. Kennedy, l89 f.2d 80 t (7 Cir.), cert. denied, 342 U.S. 8343. 72 S.Ct.
54, 96 I_ Ed. 628 (1951 ) (denying employer standing to challenge unemployrnent compensation payments to striking workers from

federal ftrnd). Cf. 2A Larson, Workmen's Compensation Law s 77.30 (1976 ed.) (damage action by employer against negligent third
party for increased premiums would lie).

There is no proof that payment of this one award would affect the premiums of such a large employer as Pittston. Moreover, we

are not told whether the arrangements between Pittston and its insurance carrier ailow the latter to take advantage olf an award made

without Pittston's consent in determining Pittston's ratings and, if so, whether a reversal by us would change matters.

9 Jaabeck v_ Theodore A. E'rane's Sons Co., 218 N.Y. 314, 3118. 144 'N.E:. 625 (1924), cited by the petitioner in its reply brief, is
wholly inapposite. A state worknieit's compeiisatioai board had entered an award against both the empioyer and its insurer, one of the

ctuestions determined by the board being that of the insurer`s liability under the insurance contract. The Appellate Division affirmed

the award as to the employer but reversed as to the instrrer on the ground that the policy did not cover the risk. The employer appealed
to the Court of Appeals, which reversed the Appellate Division with respect to the insurer, affirming in full the order of the State
Industrial 93oard. The ernployer was clearly aggrieved by the order of the Appellate Division and the Court of'Appeals gave effective
relief by reinstating the order of the State Industrial Board.

10 An additional reason for this conclusion is that once the insurance carrier has paid, without preserving its right to recover the payment

by taking an appeal, the case lacks the necessary quality of adversariness. We see no reason why a person in Scaffidi's position should

bother to defend against a petition to review or why the BRB or the Director should spend the Govemment's resources in such a

case, even though that was done here.

1 1 i`tacirenta C?perating Co., inc., supra, reversed the en banc decision of the Fourth Cjrcuit in Marine Stevedoring Corp., supra. Four
cases were befi3re the court of appeais in the consolidated appeal; in only thrce cascs were petitions for certiorari filed and granted.
Those thrce cases involved employees injured on the pier as described above whom the Deputy Commissioner had ruled were not
covered by the LIT4VCA. The district courts had affirmed the Deputy Commissioners' denial of awards, and were reversed by the

(2

i^

Fourth Circuit. In the fourth case (thc title case in the court of appeals), the employee, also on the pier, had been injured wbiie
tiftiag a cable off the stern bollard of a vessel when it suddenly straightened, catapulting him into a river where he drowned. The

Deputy Commissioner had found that the employee was covered under the Act, his award was affirmed by the district court and

by the court of appeals, and it was notbefore the Supreine Court in .IYacirema. Mr. Justice Douglas rroted in his dissent that "(i)t is
incongruous ... that in an accident on a pier over navigable waters coverage of the Act depends oa where the body falls after the
accidentiras happened." 396 t1.S. at 225. 90 S.Ct, at 355.

We were told at argument that in the I.T.L?. case the i*lA;; tendered to the BRB a`Brandeis brief" intended to give the BRB some

of the general infomiatiaal we have mentioned, outlining the division of labor in 45 ports in the United States; titat the tender was

rejected on the objection of the Solicitor on behalf of the Director, OWCP; but that the document was discussed at oral argument in
the Fourth Circuit and has been referred to in other decisions of the BRB. We have not had even that much assistance.
If one or more of the other circuits seized of this problem should order such a remand, we wouict entertain a petition for rehearing
to enable us to do the same.

14 In Davis v. Dcr,ti rrneut oC Labor, 317 U.S. 2419. 256. 63 S.C't. 225, 87 LFci. 246 (1942), the Court noted that with respect to the
largely "factual questions" relating to whether an employee injured within the "twilight zone" of federal jurisdiction established by
the Court should be compensated under state or federal law, "presumptive weight" should be given to the findings of the federal or

state administrator of the respective program, and relied in part on s 920(a).

15 Our discussion of the Court's ambivalence with respect to deference is not to be read as dealing with two problems quite different
from that here presented. flne concerns an agency's exercise of power to formulate substantive rules, where the scope is wide, see,

e., g., Anierioan Telephone & Teles-raph Co. v linitLd States, 299 U.S. 21^2. 57 S.Ct. 170. AI I...Gd. 142 (1936); Addison v. I-Iolly:

Hill Fruit Products, Inc.. 322 L"_5. 60?, 64 S.0.. 1315, 88 I_:Ed. 1485 (11944), and the rules once issued, eveit if only in the form

of guidetines, are "entitied to great deference," Gtiggs v. I7uke Power Co., 401 Lt.S. 424. 433-34, 91 S,Ct, 549, 28 LEd2d 158

(19' 1); Affiernarie P^^.pcr Ce. v. Moody, 422 C".S.4t15. 430-;f,. 95 S.Ct. 2362,45 L,.Fd.2d 280 (i 975). The other concerns an agency's
construction of its own rules, see, e, g., L3w<<des v. Seininale Rock & Sand Co.. 325 U.S. 410, 413-14, 65 SCt. 12115. 89 C..Ed. 170D
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(1945); t'tiaTl v. Taltnran, 380 Ii S. !, I6-f7, 8S.C-i.. 702, L? 1 Fd.2d 616 (t965); TSC Industtics, inc. ^. Northwuy, lnc .426 t;.S.

438. 449 n.10, 96 S C[ 212G-. 2133, 48 L.Fd.2r1 757 119761.

16 See ILA Amicus brief at 5-6 n. l. T'he definitions in the Bi-State Cotnpact can be found at ^ 9806 of llcKinney's Linroiisoficiatcd

Ne,,v York Laws and s 32:23-6 of,S.r1.

"Pier" shall include any wharf, pier, dock or quay.

"Other waterfront terminal" shall include any warehouse, depot or other terminal (other than a pier) which is located within one

thousand yards of any pier in the Port ofNew York district and which is used for waterbome freight in whole or substantiaf part. ...

"Longshoreman" shall rnean a natural person, other than a hiring agent, who is employed for work at a pier or other waterfiont:

terminal, either by a carrier of freight by water or by a stevedore

(a) physically to move waterborne freight on vessels berthed at piers, on piers or at other waterfront terminals, or

(b) to ennage in direct and immediate cheeking of any such freight or of the custodial accounting therefor or in the recording or

tabulation of the hours workcd at piers or other waterfront terminals by natural persons employed b_v carriers of freight by water

or stevedores . . . .

"Stevedore" shall mean a contractor (not including an employee) engaged for compensation pursuant to a contract or arrangement

with a carrier of freight by water, in moving waterborne freight carried or consigned for carriage by such carrier on vessels of such

carrier berthed at piers, on piers at whieh such vessels are berthed or at other waterfront terminals.

f 7 ** * the loading, unloading, moving or handli-ag of cargo, ships stores, gear, etc., into, in, on, or out of any vessel on the navigable

waters of the United States.

25 Fed Rcg. 1566( 1960), 29 L;.r,t2. 93(i).

The argument, in fact, tlounders on a number of points. The invitation issued in Nacirema was broadly phased:

There is much to be said for uniform treatment of longshorenaen injured whilt loading or unloading a ship. But even construing

the Extension Act to amend the Longshoremen's Act would not effect this result, since Iongshorenien injured on a pier by pier-

based equipment would still remain outside the Act. And construing the Longshoremen's Act to coincide with the limits ofadmizalty

jurisdiction whatever they may be and ltowever they niay change simply replaces ozie line with another whose uncertain contours

can only perpetnate on the landward side of the Jensen line, ttae same corrfusion that previously existed on the seaward side. While

we have no doubt that Congress had the power to choose either of these paths in defining the coverage of its compensation remedy,

the plain fact is that it chose i nstead the line in Jensen separating water from land at the edge of the pier. The invitation to move that

line landward must be addressed to Congress, not to this Court.

;96'.!,5. t,i 22?-24, 90 S.f't. at 354. The Court contemplated at least two possibilities: an extension of the LHWCA to cover

longshoremen injured on a pier "whilc loading or unloading a ship," or an extension to "coincide with the limits of admiralty

jurisdiction" In the absence of clarifying legislative historv, we would have no idea which set of evils referred to in Nac`rrema

Congress was endeavoring to overcome.

In the. Blundo case the petitioner, I.T.O. makes a halfhearted argument that Blundo was not injured on the navigable waters within

the expanded definition because the 19th Street pier on which he was injured was not uscd for the loading or unloading of vessels.

T1iis argument ilies in the face of the statute, which reads ". . . including any adjoining pier. ... or other adjoining area customarily

used by an employer in loading, unloading, repairing, or building a vesseL" (Emphasis added.) It. would seem that any pier next to the

water is included within the situs definition. Accord, i: C.O C=oa-1 . o!'I3a(ti noi c v. Adkins. saprft. 529 F.2d at 1(}83-84 The testimony

before the AL7 established that Blundo was injured at onc of two "finger" piers which jutted into the water from the terminal. The

entire terminal adjoined the water and was enclosed by a single gate. The finger pier at 21st Street was used for vessels; the finger

pier at 19th Street was used to load and unload containers. Blundo was clearly on a "pier" and a"terminal." adjoining the water, a

part of whieh was used for Ioading and unloading vessels. This is sufficient.

^ U Judge Craven, dissenting from tl:e panel opinion in I.T.(T., advanced the argument, although he did not base his conclusion on it,

that this phrasing might make the inquiry too narrow, since s 1)02(;) also includes "any harborworker," 529 F.2d at 101)0 n. 3. He

cited the statemcnt in I Narris, The Law of Madtimc Personal Injuries s 3(3d ed. 1975), that the longshoreman is onty "(t)irst in

the catalogue of harbor workers." Arguably, however, Congress intended "harbor workers" to refer only to persons similar to those

specifically described ("`any harborworkcr including a ship repairman, shipbuildcr, and shipbrealcer") and not to persons concerned

with the movement of cargo. But see Norris, supra, s 5. Like Judge Craven we find it unnecessary to decide the point.

^ j As many admira,ity cases have decided, in construing other doctrines of maritime law, a realistic view of the loading or unloading

process recognices that it does not stop as soon as the cargo first hits the pier on being removed from a vesset, nor does it begin only

when the cargo stands on the piernext to the vessel on which it is about to be loaded. See Victory [:arriors, fnc. v. Law, 404 'v,S, 202,

214 at n. 14, 92 S.Ct. 418, 30 L.pct 2 d 383 (1971), rev'g on other grounds, l.aw v, 4' ie;t(iry Carriers. Ine., 432 F'.2d 376 (5 Cir. 1970).

Frequently large gangs of longshoremen, dozens of inen, are assigned different tasks ire a contirtuous process which rnoves cargo off

a vessel ultimately to awarehouse or storage area at the far end of the pier or terminal. C;a.rrett 1- Ciatreit. 491 F.2d 228 (d f:ir. 1974).
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21, Joseph Leonard, Safety Director of the ILA, in speaking to the I-Iouse Committee about the former coverage provisions, asked, "What

do we do, cut ourselves in half?" Hearings on H.R. 247, H.R. 3505, MR. 12006, and H.R. 15023 (Longshoremen's & Harbor W orker's

Compensation Act Amendinents of 1972), before the Select Subcomm. on Labor of thd House Comm. on Edue. & Labor, 92d Cong.,

2d Sess., 297.

23' Congress also expressed interest in extending federal coverage to as many Pongshoremen as possible to avoid the "disparity in benefits

payable ... for the same type of injury depending on ... in which State the accident occurs." Senate Committee Rcport, supra, at 12.

24 We thus are not required to decide whether cargo should ever be regarded as "stored" so long as it remains on the pier in tlte custody

of the stevedore employed by the vessel rather than being placed in a public warehouse. Dellaventurai s case, where there was a delay

af 133 days, might have demanded such a decision.

25 But see the statement of Representative Fiicks of Massachusetts on the floor of the House. I 18 Cong.Rec. 36387 (Oct. 14, 1972). And

see i-louse. Bearings, supra note 22, at 288-89 (statement of Patrick Tobin, Internat'l Longshoremen's and Warehousemen's Union

(ILWiJ)).

26 IE is worth noting that the increased benefits provided by the Amendments followed recommendations of the National Commission on

State i'+/orkrnen's Compensation Laws (Sen.Rep., p. 4), and that Congress may well have expected that enactment of the Amendments

would have an effect on state comperssation laws. I-Iearings on S. 2318, S. 525, and S. 3 547 (Longshoremen's & Harbor Worker's

Compensation Act Arnendments of 1972) before the Subcomm. on Labor of the Senate Comm. on Labor & Public Welfare, 92d

Cong., 2d Sess., at 74 (statement of James O'Brien, Ass't Dir. Soc'I Sec. I7ep't, AFL-CIO), 149 (statement of 3oseph Leonard, Safety

Director, ILA).

27 They add that "a female secretary who works in a terininat warehouse should qualify as a LHCA harbor worker in exactly the

sarne way that a female hairdresser in a cruise ship's beauty salon qualifies as a Jones Act seaman." Id. We do not find the analogy

persuasive. Cnzise ships encotuzter rough weather and may even sink; terminal warehouses don't. Cf. 4tahran7s v. Amciican Chport

lnbrandtseti Lnics, inc., 475 F.2d 165 (2 Clr. 1973).

28 Z'he Court has also sustained the Jones Act, which accords to seamen a renied.y for injuries on land as well as on the sea, as an

extension of the remedy ofrnaintenance and cure. O'Dcnnell v. Zai-cat Lakes Dredge & Dock Co., 378 i'.S. 36. 40-41, 63 S.Ct. 483.

8? L.Fd. 596 ( 1943 ). If Sieracki retains any vitality, the constitutionality of the extension of coverage by the Amendments could

be supported on this theory.
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14 Ohio App•3d 346
Court of Appeals of Ohio, First

District, Hamilton Cotznty.

SWAF'FORD et al., Appellants,

V.

NORWOOD BOARD OF

EDUCATION et al., Appellees.

March 7, :tg8g.

Former nonteaching employees appealed from a decision of

city civil service commission affinning school board's action

in laying them off. The Common Pleas Court, Hamilton

County, dismissed the appeal, and former employees

appealed. The Court of Appeals, Palmer, I'.J., held that

the appeal from the commission decision was timely, even

though filed five months after the commission entered its

determination into its .minutes.

Judgment reversed and cause remanded.

West Headnotes (4)

[I^ :^idministrative L.as^ and I'rocedure

ripcness

Appeal and Error

of farrnal jud-mcnt or order

In determining finality of a decision for purposes

of appeal, a coutt speaks only through its

journal and a public board, commission, or other

deliberative body speaks through its minutes

or its written record of resolutions, directives

and actions; until such written record is made

and approved, any acts are subject to all

vagueness and uncertainty that characterize oral

pronouncenients and lack degree of firiality

necessary to form the predicate for further action

or challenge. R.C. § 2505_07.

121 Adniinistratice Law and Procedczre

for Proceedings

In usual and customary case, entry of a

resolution, order, or directive into official minute

book of the Dublic board or commission and

its subsequent approval by such board or

commission constitutes "the entry of othermatter

for review" within meaning of statute governing

commencement of time for an appeal; such

action, generally, commences running of the

appeal period and prompt notice of the action to

all interested pafties is not statutorily required.

R.C. § 2505.07.

12 Appcrat and Frror

or Fnt y.^f'.it! 94ntez! or O!'c;•vs

In case of a<ny coui-t of record, journalization of

any final order, judgment, or decree commences

running of time for perfecting an appeal. R.tr.
2a `.tj'; .

i;t ,,.►+.

and revie^.^-

Appeal by former nonteaching employees from

decision of city civil service commission

approving their layoff by school board, which

appeal was filed within ten days after employees'

counsel received a copy of the com:.̂ 'nission's

minutes containing the determination, was

timely, even though the determination had

been entered into the minutes five months

previous to the appeal and an oral decision

had been announced three months before the

determination had been entered into the minutes.

R.C. § 25 0) 5.0 7.

3

. ...._.. .,....__.... .
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**510 Syllabus by the Court

*346 In the usual and custoznary case, the entry of a

resolution, order, or directive into the official minute book

of a public board or commission and its subsequent approval

by such board or commission constitutes "the entry of other

matter *347 for review" within the meaning o#'12.C. 2505.07

and, without more, commences the running of time for appeal.

Attorneys and Law FIrnts

Sandra Mendel, Coltambus, for appellants.

Hartsock, Harris & Schneider and Paul R. f3erninger,

Cincinnati, for appellees Norwood Bd. of Edue., Norwood

City School Dist. and David A. Query.

Robert Cr. Kelly, Cincinnati, for appellee Norwood Civil

Service Com'n.

Opinion

PALMER, Presiding Judge.

The appellants are all former non-teaching employces of the

appellee, Norwood Board of Education (hcreinafter "board"),

who were laid off as of June 30, 3 981. Timely appeals to the

Norwood Civil Service Commission (hereinafter "NCSC")

were filed by all such appellants. After various prelitninary

matters, the NCSC scheduled and heard the matter on January

27, 1982, announcing oraliy a decision favorable to appellees

at the conclusion of the hearing. This determination was tiot,

however, entered into the minutes of the NCSC until April

28, 1982. The appellants **512 tirst received a copy of

these minutes, under circumstances hereinafter detailed, on

September 29, 1982. An appeal was then filed by appellants

with the Hamilton County Common Pleas Court pursuant to

R.C. Chapter 2506 on October 5, 1982, and, in due course,

the transcript of proeeedings before the NCSC was certified

to the court. Appellee board, meanwhile, filed a motion to

disrniss the appeal predicated on three grounds: that the

appeal was untimely, that the matter was not appealable under

R.C. Chapter 2506, and that the appellees were guilty of

laches. This motion was supported by a certified copy of the

decision of the NCSC denying appellants' appeal, dated April

28, 1982. This motion tcr dismiss, together with that of the

city of "Nlorwood, 1 was opposed by appellants' motion and

memoranda contra. This motion was buttressed by a variety

of affidavits from appellants and their counsel, in which the

former asserted that they had not received an evidentiary

hearing before the NCSC in January 1982, nor received any

notice of the April 1982 decision. In his affidavit, courtsel

for appellants stated that he had written the NCSC on April

7, 1982, asking for its ruling on the January hearing, and

that two additional letters were written, one on August 11,

1982, by the affiant to the law director of the appellee city

of Norwood demanding institution of a mandamus action

to force a decision by the NCSC on the layoff appeals

of appellants, and anotber, at his direction, to the NCSC.

Counscl further stated that not until September 29, 1982, was

a response received from NCSC setting forth the decision.

Copies of these various letters were attached to the affidavits.

On December 30, 1982, the trial court journalized its entry `

dismissing the appeal, stating:

"Pursuant to motions filed by the appellces and in

consideration of the pleadings [sic ] and oral argument, it

is the deterinination of this Court that the *348 appeal is

untimely. This action is hereby dismissed."

"Appeal to this coUrt followed with two assignments of error

presented for review: that the trial court erred in dismissing

the appeal on the basis of (1) untimeliness and (2) laches. We

agree.

It is clear that the issue in this appeal lies in the meaning to

be derived from R.C. 2505.07:

"After the journal entry of a final order, judgment, or decree

has been approved by the court in writing and filed with the

clerk for journalization, or after the entry of other matter for

review, the period of time within which the appeal shall be

perfected unless otherwise provided by law, is as follows:

«** *

"(B) All other appeals shall be perfected within ten

days." (Emphasis added.)

Appellees argue, in the alternative, that the ten days for appeal

began to run when the NCSC announced its decision at the

hearing on January 27, 1982, or, at the latest, when the action

was entered into its minErtes on April 28, 1982, either date

exceeding by far the ten-day limitation for the appeal filed on

October 5, 1982. The first of these contentions may be readily

answered.
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(1J As a court speaks only through its journal, Sclrenlei- v

Ka«ih (I953), 160 Ohio Si. 109, 1t3 N.E.2d 625 [51 O.O.

30], a public board, commission, or other deliberative body

speaks through its minutes or its written record of resolutions,

directives, and action. Cf. Grimes v, C"Icti^etunr{ (C.P.1969)..

17 Ohio Misc. 193, t95, 243 N.E.2d 777 [46 0 O.2cl 2791

("The form of written entry of a decision of an administrative

board should be the written minutes of its **512 meeting

at which the decision was rendered."). Until such written

record is made and approved, not only are the acts in question

subject to all the vagueness and uncertainty that eharacterize

oral pronouncements, but they lack the degree of finality

necessary to form the predicate for further action or challenge.

lndeed, that last consideration is clearly exemplified in the

present case, where a review of the January 27, 1982 hearing

before the NCSC reveals that, notwithstanding the apparent

decision of the NCSC, not all matters were necessarily

conctuded at that hearing, and that with respect to certain

contentions of counsel for the appellants (principally, that

appellants had not had a merit hearing and that certain

subpoenas had not been honored), the chainnan of the NCSC

responded, "We'll [i.e., the NCSC] check into this." The

record is totally silent as to what, if anything, this "check"

produced. Moreover, the very language of the statute in

question, referring to "the entry of other matter for review,"

R.C. 2505.07, seems conclusively to speak againstanymerely

verbal pronouncetnents as to the dispositive event fi-om which

appeal time begins to run. One does not "enter" speecb.

[21 Appellees' second argument, that appeltants' appeal time

began to run when the action of the board was entercd into

its sninutes on April 28, 1982, is not so readily disposed

of. We think it unarguable tha.t in thc usual and customary

case, the entry of a resolution, order, or directive into the

official minute book of a public board or commission and

its subsequent approval by such board or commission would

constitute "the entry of other matter for review" within

the meaning of R.C. 2505.07 and would, without more,

commence the running of time for appeal. While obviously

the better practice would be to give prompt notice of such

action to all interested parties, and, indeed, judYcial notice

may be taken that this is custonlarity done in well-conducted

agencies, the statute does not require such notice since,

doubtless, in the usual and customary case, the information is

readily available to anyone *349 who desires to read it. Cf.

Grimes v. Cleveland, supra.

131 In the case, thus, of any court of record, the

journalization of any final order, judgment, or decree

indisptttably commences the running of time for perfecting

an appeal. Since there is no problem discovering such entries

from readily available public records by those interested

in the outcome of contested matters, no serious problem

results by requiring sucb interested parties to look to their

own interests in determining the outcome of proceedings.

Similarly, in the case of final orders and adjudications of

those boards, commissions, and agencies govcrned by R.C.

2506.01, there will perhaps seldom arise a problem of access

to information necessary to provide a due process fundament

to R.('- 2505.07(B). This will be true either because prompt

written notice of the action will voluntarily be sent to

interested parties, or a copy of the action will be posted or

published in a fashion sufficient to give actual or constructive

notice to parties, or the record of the action will be as readily

available to parties inquiring therefor as would be the journal

of a court of record in the clerk's office in the courthouse.

(4] in the instant case, however, there was absolutely no

evidence before the court that any of these latter factors

were present. Indeed, the record is undisputed that no written

or other actual notice of the NCSC's order was received

by appellants until September 29, 1982. As to any posting

or publication of the order, the record is silent, although

counsel for Norwood conceded during orat argument that

he ]cnew of no such practice by the NCSC. As to the ready

availability to the public of the orders of the NCSC, the record

is again silent,; although it does not appear to be disputed

that the NCSC membership is part time and that its gatherings

are relatively **513 infrequent. At the very least, some

burden existed on the NCSC, in view of the appellants' above

affidavits raising the issue of abscnce of notice, to adduce

evidence in a fashion agreeable to C'iv.R. 12(B) and 56(E),

as to the public availability of the April 28, 1982 action, if

it wished to negative the existence of any genuine issue of

material fact.

It is apparent from what we have said that the facts in this

appeal do not prescnt the usual and customary case, and that

it would be unconscionable in the instant case to dismiss the

appellants from a judicial review of the merits of their case

based on no more than appears in this record. In addition to

what we have noted immediately above with respect to the

apparently casual manner in which the instant commission

treats its orders and directives, we emphasize the following

additional factors which lead us to our conclusion. First, we

note again the indeterminate conclusion of the January 27,
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1982, hearing, where the transcript of proceedings confiaTns

that counsel for the appellants was left with the distinct

impression that his objections to the hearing procedure would

be "checked into" by the NCSC. Without some evidentiary

explication of this, one would conclude that it would not have

been unreasonable for appellants to have anticipated somc

further, and perhaps favorable, action by the NCSC on their

appeal,

Secondly, and perhaps most importantly, counsel for

appellants wrote to the NCSC fully three weeks before the

instant order was entered into the minute book pointing out

that his proceciural questions had not yet bcen answered

nor any decision on them *350 made, and asking when a

decision would be made. 4 This letter was left unanswered

either then, or after the April 28, 1982 entry of the instant

order, and was not answered until after two more lctters had

been sent by appellants' counsel, the first to the law director

of the appellee city of Norwood demanding institution of a

mandamus action to require the NCSC to act on the appeals,

and the second to the NCSC executive secretary requesting

a copy oi'the decision that counsel had "been informed" had

been made.

Under tltese circumstanccs, where appellants' counsel ltad

every right to believe his appeals to the NCSC were still,

at least to some degree, open and unresolved, the failure of

the NCSC to respond to the April 7, 1982 letter, either then

or directly after the April 28, 1982 entry of the order into

the minutes, in effect slammed the pubiic door on appellants'

access to information. With nothing more than the record

reveals to us,' it would be unreasonable to expect appellants

to have done more on their own behalf than they did. The law

will not require them, at their peril, to storm closed doors in

order to discover official actions. Appellants acted on their

appeal within ten days after the order was finally revealed to

them. We hold that, under the peculiar circumstances of this

case, 12.C. 2505.()7(R) required no more of them.

The assignments of error are well taken and granted. The

judgment of the court of common pleas is reversed, and

the matter **514 is retnanded to that court for further

proceedings according to law.

Jurd,gmeent reversed and cause remanded.

KEEFE and BLACK, JJ., concur.

Parallel Citations

471 N.E.2d 509, 21 F,d. l,aw Rep. 681, 14 O.B.R. 414

Footnotes

Appellee city of Norwood's separate motion to dismiss was litnited to the question of the timeliness of the appeal.

i. There appears to have been a written opinion forwarded by the tria: court to counsel, attached to the appelice board's brief, which

gives the court's reasoning in somewhat greater detail. This opinion does not, however, appear to have been journalized and does not

appear in the record certified to us. .It fonns, therefore, no part of the decision in this case.

3 Some reference was made during arguments to the minute book being kept in a secretary's desk. The record does not speak to the

point, or to the degree to which access by the public could be had to such records.

4 The body of this letter, under date of Apri17, 1982, is as follows:

"Dear Mr. Fitzpatriek:

"The Norwood Board of Education layoff cases have been pending before the Commission since May, 198 1. These cases have

still not been heard or a decision made by the Commission on the procedural questions raised. Such a long delay is intolerable.

Please advise when we may expect a decision by the Commission on these pending tnatters.

"Thank you for your attention to this matter.

"IJery truly yours,

Ronald H. Janetzke

Attorney at Law"

The material parts of the record consist of the transcript filed pursuant to R.C. 2506.02, supplemented by certain matters omitted

therefrom, and by the affidavits supporting the memoranda previously referred to. Because of the preliminary stage at which the

matter was arrested, cf. Ln re Aplccul q^lSura EJii C:"o (C.P. t964). 200 N E,2ct 366.. 95 Ohio Law, rlbs. 86, we do not know if appellants

propose to further supplement the record as perm.itted by R.C. 2506.()3. Such supplernentation, had matters progressed to that stage,

might conceivably have borne more proximately upon such isstaes as the availability of the NCSC's decisions to the public and to

interested parties, matters about which we are presently left to coniecture.
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Drive and to close the commercial drive that has been

established on T'hornapple Drive."

On January 21, 1987, the Zoning and Planning Committee

of the Whole for the Toledo City Council (hereinafter

Conunittee) heard testimony conceming the proposed special

use permit and unanimously voted to disapprove that permit.

However, they decided to obtain a legal opinion as to the

appropriate manner in which to proceed before acting upon

recommendations No. 2 and No. 3 of the Commission.

The Toledo City Council (hereinafter Council) met on

January 27, 1987, and denied appellant's request for a special

use permit, i.e., by unanimous vote of the eight members

present, Council refused to pass an ordinance wliich would

permit LaPlant Enterprises to construct a sizeable addition to

their grectihouse. The vote of Council and the minutes of the

Committee hearing were reduced to writing on January 27,

1987.

DECISION AND JOUItNAL ENTRY

*1 This case comes on appeal from a judgment of the

Lucas County Court of Common Pleas dismissing appellant

LaPlant Enterprises' administrative appeal and arises from the

following facts.

Appellant applied for a special use permit pursuant to Toledo

Municipal Code § 1I67.01(b)(I3) in October 1986. The

purpose of the application was the expansion of a greenhouse

in an arca zoned R-1, single family residential district. 1

In reality, appellant had already partially constructed said

greenhouse without obtaining a building permit and had been

issued a stop-work order by the commissioner of inspection

for the city of Toledo.

The Toledo City Plan Commission (hereinafter Commission)

heard the matter on January 8, 1987, and recommended that

the application be denied. The Commission further stated that

the Toledo City Council should approve resolutions which

would:

"2. Direct the Division of Building Inspection to require the
owner/applicant to remove the `second greenhouse' within 90
days at the owner-applicant's expense.

"3. Direct the Division of Building Inspection to require

the owner/applicant to remove the parking from `Thomapple

Appellant received a copy of the legal opinion of the

law department of the city of Toledo as requested by the

Committee on Marcli 1, 1987, and filed a notice of appeal

on March 11, 1987, in the Lucas County Court of Common

Pleas. 2 Upon motion of appellee, the city of Toledo, the

triat court dismissed said appeal. From this judgment, LaPlant

Enterprises filed a timely notice of appeal with this court and

asserts as its assignments of error:

"I. IT WAS ERROR FOR THE TRIAL COURT TO

DISMISS APPELLANT'S NOTICE OF APPEAL FROM

A DECISION AND ORDER OF '1'HF, COUNCIL OF

THE CITY OF TOLEDO, AS BEING IINTIMELY FILED,

WHEN APPELLANT HAD FULL [sicj COMPLIED WITH

THE REQUIREMENTS OF SECTION 2505.07 OF THE

OHIO REVISED CODE.

"II. A DECIS[ON BY TI-IE CITY COUNCIL PLAN`NING

AND ZON[NG COMMITTEE IN DENYING T1TE

ISSUANCE OF A SPECIAL USE PERMIT' IS AN

ADMINISTRATIVE DECISION, SUBJECT TO APPEAL

AND REVIEW BY A COMMON PLEAS COURT WITHIN

SAID JURISDICTION, AND IT IS ERROR FOR A TRIAL

COURT TO DISMISS SUCH APPEAL WITHOLJT ANY

ADDITIONAL F[NDINGS."

Appellant's administrative appeal to the Lucas County Court

of Common Pleas was dismissed by that court for unstated

reasons. However, appellee's motion to dismiss was premised
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upon two bases: (1) The trial court lacked jurisdiction to hear

this appeal; and (2) The action taken by Council was non-

reviewable legislative action.

*2 R C°_ 2305.C37 governs the filing of an appeal under RL:

2s176.(? 1 and provides, in pertinent part, that:

"After the journal entry of a final order, judgment, or decree

has been approved by the court in writing and filed with the

clerk for journalization, or after the entry of other matter for

review, the period of time within which the appeal shall be

perfected unless otherwise provided by law, is as follows:

"(B) All other appeals shall be perfected within ten days." ;

without ever obtaining a permit. Essentially, appellant's

argument is based upon the following reasoning: the

greenhouse was already in existence at the time of the denial

of the special use perniit Thus, a mere denial of the permit

does not affect any substantial right of LaPlant Enterprises.

Therefore, until such time that appellee determines how to

enforce the denial of the permit, e.g., order the greenhouse

demolished, the action is not determined. We find this

rationale totally specious. The special use permit was denied,

a substantial right of appellant was affected and the action

was determined_ Whether or not the building was erected

at the time is irrelevant. The special use permit requested

had not been granted and the facility constructed by LaPlant

Enterprises could not be used for the purpose intended.

The time requirements of R.C. 2505.07 are botli mandatory

and jurisdictional. R.C. 2505.04. See, also, Richards v.

Industrial Commission (1955), ib.y Ohio St. 439. Failure

to tiinely file a notice of appeal under R.C. 2506 divests

the trial court of jurisdiction over the appeaL l,?osernan v_

Remindervitte (1984), 14 C)Ztio App. ",d 124, 126.

The time period for the perfection of an administrative appeal

commences when the "matter for review" is reduced to record

form and approved. Swaf,}for•d v. iVoravood Soard ofEducation

(1984), 14 Ohio App,3d 346, headnote; Lakewood Hornes v.

Board ofAdjustmenPs (1971), 25 Ohio App.2d 125, paragraph

three of the syllabus; Szymanski v. Toledo (1969), 18 Ohio

App.2d 11, 12. In the case sub.judice, the minutes and vote

of the Cornmittee were reduced to record form on January

27, 1987, and Council's vote denying the special use pennit

was also recorded on that day. Therefore, the ten-day period

in which appellant was required to file its notice of appeal

commenced on January 27, 1987. Because appellant did not

file its notice of appeal until March 11, 1987, it appears that

the court below had no alternative but to dismiss the case

at bar. However, appellant asserts that the decision of the

Committee on January 21, 1987, as reduced to writing and

recorded oti January 27, 1987 and officially acted upon by

Council is not a final appealable order. Appellant claims that

R.C. 2505,02 mandates that an order is not final, and therefore

not appealable, unless it "affects a substantial right in an

action which in effect determines the action." This is a correct

statement of the law. Nevertheless, appellant is incorrect in

its application of that law.

LaPlant Enterprises contends that Council's denial of the

special use permit did not affect a substantial right because

appellant had already proceeded to build the greerihouse

The denial of a special use permit in this instance can be

likened to a declaratory judgment because it determines the

rights and relationships of the parties. See R.C. 2721.02,

See, also, Gaa°lrer ti-. ^,!Ilstuae (Dec 24. 1986), 'vlontgornery

App. No, 9868. unreported. A declaratory judgment is a final

appealable order_ R.C. 272 1.08. Thus, the decision of Couaicil

on January 27, 1987 is a final appealable order.

*3 Appellant further urges that March 1, 1987 should be

considered the date from which the time for the filing of his

appeal should run. However, appellant admits that the city of

Toledo has not acted upon the "legal opiniori" that he received

from the Toledo Law Department. Moreover, the record of

the present case does not reveal that there has been any kind of

administrative action pursuant to this legal opinion. If Council

has not approved or disapproved of any recommended legal

action against appellant, the opinion of the law department is

not a final appealable order and appellant's notice of appeal

was prematurely filed. Sa°njan:s-ki, supru, at 12. Therefore, the

use of March 1, 1987 to satisfy the time requirement of R.C.

2505.07 is of no aid to appellant because the trial court could

not obtain jurisdiction over the matter for review.

We cociclude that the decision of the Toledo City Council on

January 27, 1987, was a final appealable order. We further

find that appellant failed to file tirnely a notice of appeal. For

these reasons, the Lucas County Court of Common Pleas had

no jurisdiction over the appeal and did not commit reversible

error. Accordingly, appellant's first assignment of error is

found not well-taken.

Because we hold that the court below had no jurisdiction

to hear this appeal, we do not, and need not, determine

wliether the action taken by Council constituted a reviewable
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administrative decision. Id. Hence, appellant's second
assignment of error is found not well-taken. A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure. See

Upon consideration whereof, we find that substantial justice also Supp.It. 4, amended lttl80.

has been done the party complaining and the judgment of the
Lucas County Court of Common Pleas is affirmed. Costs of

this appeal assessed to appellant. CONNORS, HANI?W®1tIC, and GLASSER, JJ., concur.

Footnotes

i Prior to the proposed "expansion," the original greenhouse had existed, as a non-conforming use, in this residential area for €nany

yaars.

2 Appellant, as of the filing of this appeal, had an action requesting a deciatatory judgment on the subject matter of the case saib judice
pending in the Lucas County Coszrt of Comnzon Pleas.

3 As amended, effec:tive March 17,1987. R.C. 2505 07 now reads:

"§ 2505.07 Time for perfecting appeal.

"After the entzy of a final order ofan admiristrative officer, agency, buard, department, tribunal, commission, or other instrun3entaiity,

the period of time within which the appeal shall be perfect.ed unless otherwise provided by law, is t.hirty days."

Even though this amendment has no effect on the outcome of this cause of action, we note that appellant failed to fulfill the statutory

thirty-day time limit in which an appeal could be filed.
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152 Ohio App.3d 304
Court of Appeals of Ohio,

Sixth District, Ottawa County.

Opinion

t'IET12Y'KOWSK1, Judge.

{, 1} This is an accelerated appeal from a judgment of the

POPSON, by and through his Father, Appellant, Ottawa County Court of Common Pleas that dismissed an

V. administrative appeal filed by appellant, 13enjamin. Popson,

DANBURY LOCAL SCHOOLS BOARD by and through his father, John Popson. Appellant now

OF EDUCATION et al., Appellees. challenges that judgment through a single assignment of

errM

No. OT-o2-o3L I Decided March 31,2003.

Student appealed from order of the Court of Common Pleas,

Ottawa County, No, 02-CVH-200, dismissing administrative

appeal of one day in-school suspension. The Court of

Appeals, Pietrykoe<<ski, J., held that letter from elementary

school superintendent was not order of public body, and thus

court lacked jurisdiction over administrative appeal.

Affirmed.

West Headnotes (1)

{1} Education

Undated letter froni elementary school

superintendent informing parents that he had

reviewed facts relating to student's suspension

and affirmed one day in-school suspension of

student was not final order of public board,

and thus Court of Comcnon Pleas lacked

jurisdiction to review administrative appeal.

R.C. §§ 2506.01, 3313.66(A, E).

4

Attorneys and. Law Firms

{¶ 2} "On motion by appellees, the Conunon Pleas Court

of Ottawa County, Ohio, committed error in dismissing

the appeal prior to the transcript of the hearing before the

Superintendent being filed, to detennine if the Supei-intendent

was the Board of Education's `Designee.' "

{¶ 3} On June 4, 2002, appellee, Halley Leffler, the principal

of Danbury Elementary School, notified Benjamin Popson's

parents that Benjamin was suspended from school for

causing bodily harm to another student. Leffler ordered that

Benjamin serve the suspension "in-school" on June 6, 2002.

Benjamin's parents sought review of the in-school suspension

by appellee, Martin R. Fanning, the local superintendent. In

an undated letter, Fanning notified the Popsons as fotlows: "I

have reviewed thc facts that resulted in the assignment of a

one day in-school suspension to your son Ben. I affirni the

ReEiein school suspension. He may serve the in- **687 school

suspension any day next week. Since there is no property right

implicated and Ohio RLvised Code 3313.66 does not speak to

in-school suspensions there is no further appeal."

**686 *305 Frank 'W. Reinhein-aar, Port Clinton, for

appellant.

Scott F. Scrazin, Elyria, for appellees.

11141, On June 28, 2002, appellant filed a notice of appeal

with the Ottawa County Court of Common Pleas pursuant to

R.C 2506.01. Appellants Leffler, Fanning, and the Danbury

Local Schools Board of Education responded by filing *306

a niotion to dismiss, asserting that the common pleas court did

not have jurisdiction to hear the appeal. On August 15, 2002,

the trial court issued a decision and order granting the motion

to dismiss. The court held that it did not have jurisdiction

to review the appeal because a suspension of a student is

not appealable until the board of education has entered an

appropriate resolution on its minutes and that the opinion

letter of Fanning did not constitute a final order within the

meaning of R.C. 2506.0 l.

{^j 5^ In his appeal before this court, Popson asserts that

the lower court erred in dismissing the appeal without farst

reviewing the transcript of adntinistrative proceedings to
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determine whether Fanning was acting as a designee of

the schooi board in his affirmance of Popson's in-school

suspension.

{¶ 6) k^.C 33 13.66(A) permits a principal of a public school

to suspend a pupil from school for not more than ten days.

R.C. 3313.66(E) then sets forth a pupil's right to appeal a

suspension or expulsion. The statute reads: "A pupil or the

pupil's parent * * * may appeal the pupil's * * * suspension

by a superintendent, principal, assistant principal, or other

administrator to the board of education or to its designee.

The pupil or the pupil's parent *$* may be represented in

all appeal proceedings and shall be granted a hearing before

the board or its designee in order to be heard against the

suspension ***_ At the request of the pupil or of the pupil's
parent * * * the board or its designee may hold tbe hearing
in executive session but shall act upon the suspension * * *

only at a public meeting. The board, by a majority vote of its

full membership or by the action of its designee, may affirm

the order of suspension * * * reinstate the pupil, or otherwise

reverse, vacate, or modify the order of suspension ***. The

board or its designec shall make a verbatim record ofhearings
held under this division. The decisions of the board or its

designee may be appealed under Chapter 2506. of the Revised
Code."

tIn o_"r -:' autes, writtera record of resol ;;^3ns, directives,

or a.,tios :cdljn by a paiblic board is no4 rinal until such

a written ,.=;_:ord is m.adeand approve.l. .` ,u,ra. at

34 ri. (=t()6 i2=<l4,=b?1 N.V,-:2c1509,"1"hisproce,i.^r. isequally

applicable to action by a board of educat n^, t r-;^r

acti:on is taken ±ay the board as a whole or by sts .. :-: c.

*3687 jkipfz v. Lt;r•c,`(tr Bct ta? Fr'a. (Nov.

".pl). Ma. 99f`:1,(307373, 2000 WL 17294851 t': `i:.iu7lcrr ,

Bc! of ::`clst :1`i rtf r i t r t?,gh .5s:fbo<3l i 1983), Licl<knc :'^,pp

o; t7. CA 295!. 19M; W[. 632`'

{18} In our view, the undated letter of Local Superintendent

Fanning does not meet the requirements of a final order

of a**688 public board. It is undated, is on plain white

paper without a letterhead, and does not appear to be an

official record of anything. Absent a final order of a public

body, a common pleas cotirt does not have jurisdiction to

review an administrative appeal. R.w _ 2506.0 i. Accordingly,

the trial court pa-operly dismissed Popson's appeal for lack of

jurisdiction, and the sole assignment of error is not well taken.

{¶ 91 On consideration whereof, the court finds that

substantial _justice has been done the party complaining, and

the judgment ofthe Ottawa County Court of Common Pleas is

affirmed. Court costs of this appeal arc assessed to appellant.

$J 7) Reading R,f'. 2506.01 and R.C. 3)13,6E1 togethet°,

a;:orttsnon pleas court can review only a"final order,

adjudication, or decision" of a bt::<ci of education or its

c ;^;nee. lt is well established, hc : that the time period

f e perfection of an u' ?-peal commences

ti i:._ "r€satter for rev3. record forni and

D4 d S411affi;r1,A v A.. t, Lftiy, (19K^ p. . 2 C}hio

r,.3;i 316a 348, 14 OBR 41-, =I711 N l:..Ztt 500; r`.,cr1'tartt

J'. Zt Ie,YE, tJkuic?G. 19S8j Luc:as Ahf!, No. L- 87

"L• ") 147. Beeause a pnblic board speaks 1 ,;s'•.y

Judgment affirmed.

C<lt:;E1ARJ) W KNFl3Ki3z and S1Nr3I?I?, JJ.,

concur,

Parallel Citations

787 N.E.2d 686, 175 Ed. Law Rep. 671, 2003 -Ohio- 1625
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_ _ •,

26 U.S.C.A. § 172

§ 172. Net operating loss deduction

Effective: November 6, 2009

Curt•entntss

(a) Deduction allowed.--There shall be allowed as a deduction for the taxable year an amount equal to the aggregate of (1) the

net operating loss carryovers to such year, plus (2) the net operating loss carrybacks to suctt year. For purposes of this subtitle,

the term "net operating loss deduction" means the deduction allowed by this subsection.

(b) Net operating loss carrybacks and carryovers: -

(1) Years to which loss may be carried.-

(A) General raaIe,--Except as otherwise provided in this paragraph, a net operating loss for any taxable ycar--

(i) shall be a net operating loss carryback to each of the 2 taxable years preceding the taxable year of such loss, and

(ii) shall be a net operating loss carryover to each of the 20 taxable years following the taxable year of the loss.

(B) Special rules for itEI'F's.-

(i) In general.--A net operating loss for a REIT year shall not be a net operating loss carryback to any taxable year

preceding the taxable year of such loss,

(ii) Special rule.--In the case of any net operating loss for a taxable year which is not a REIT year, such loss shall not

be carried back to any taxable year which is a REIT year.

(iii) IZEIT year.--For purposes of this subparagraph, the term "REIT year" means any taxable year for which the

provisions of part II of su.behapter M (relating to real estate investment trusts) apply to the taxpayer.
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(C) Specified liability losses.--In the case of a taxpayer which has a specified Iiability loss (as defined in subsection (f)) for

a taxable year, such specified liability loss shall be a net operating loss carryback to each of the 10 taxable years preceding

the taxable year of such loss.

(D) Bad debt losses ot`corrsmerciaYbanfics. In the case of any bank (as defined in scttion 9^5(a )(2)), the portion of the net

operating loss for any taxable year beginning after December 31, 1986, and before January 1, 1994, which is attributable to

the deduction allowed under section t 66(a) shall be a net operating loss carryback to each of the 10 taxable years preceding

the taxable year of the loss and a net operating loss carryover to each of the 5 taxable years following the taxable year

of such loss.

(E) Excess interest loss: -

(i) In gereeral: -If=-

(I) there is a corporate equity reduction trarisaction, and

(II) an applicable corporation has a corporate equity reduction interest loss for aaiy loss limitation year ending after

August 2, 1989,

then the corporate equity reduction interest loss shall be a net operating loss carryback and carryover to the

taxable years described in subparagraph (A), except that such loss shall not bc carried back to a taxable year

preceding the taxable year in which the corporate equity reduction transaction occurs.

(ii) Loss limitation year.--For purposes of clause (i) and subsection (h), the tert-n "loss limitation year" means, with

respect to any corporate equity reduction transaction, the taxable year in which such transaction occurs and each of the

2 succeeding taxable years.

(iii) Applicabie corporatloTa:-For purposes of clause (i), the term "applicable corporation" means--

(I) a C corporation which acquires stock, or the stock of which is acquired in a major stock acquisition,

(II) a C corporation making distributions virith respect to, or redeeming, its stock in connection with an excess

distribution, or

(III) a C corporation which is a successor of a corporation described in subclause (I) or (II),

(iv) Other def®nitiorts: -

For definitions of terms used in this subparagraph, see subsection (h).
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(F) Retention of 3-year carryback in certain cases.-

(i) In general.--Subparagraph (A)(i) shail be applied by substituting "3 taxable years" for "2 taxable years" with respect

to the portion of the net operating loss for the taxable year which is an eligible loss with respect to the taxpayer.

(ii) Eligible loss.--For purposes of clause (i), the term "eligible loss" means--

(1) in the case of an individual, losses of property arising from fire, storm, shipwreck, or other casualty, or from theft,

(II) in the case of a taxpayer which is a small business, net operating losses attributable to federally declared disasters

(as defined by subsection (h)(3)(C)(i)'), and

(lYi) in the case of a taxpayer engaged in the trade or business of farming (as defined in section 263A(e)(4)), net

operating losses attributable to such federally declared disasters.

Such term shall not include any farming loss (as defined in subsection (i)) or qualified disaster loss (as defined

in subsection (j)).

(iii) Small business:-For purposes of this subparagraph, the term "small business" means a corporation or partnership

which meets the gross receipts test of section 448(c) for the taxable year in which the loss arose (or, in the case of a sole

proprietorship, which would meet such test if such proprietorship were a corporation).

(iv) Coordination with paragraph (2).--For purposes of applying paragraph (2), an cligible loss for any taxable year

shall be treated in a manner similar to the manner in which a specified liability loss is treated.

(G) Farming losses: -In the case of a taxpayer which has a farming loss (as deftned in subsection (i)) for a taxable year, such

farnaing loss shall be a net operating loss carryback to each of the 5 taxable years preceding the taxable year of such lass.

(I-Y) Carryback for 2008 or 2009 net operating losses: -

(i) In general.--In the case of aia applicable net operating loss with respect to which the taxpayer has elected the

application of this subparagraph--

(I) subparagraph (A)(i) shall be applied by substituting any whole number elected by the taxpayer which is more
than 2 aird less than 6 for "2",

(II) subparagraph (E)(ii) shall be applied by substituting the whole number which is one less than the whole number

substituted under subclause (I) for "2", and
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(III) subparagraph (F) shall not apply.

(ii) Applicable net operating loss.--For purposes of this subparagraph, the term "applicable net operating loss" means

the taxpayer's net operating loss for a taxable year ending after Deceniber 31, 2007, and beginning before January 1,
2010.

(iii) Election.--

(I) In gencral,-Any election under this subparagraph may be made only with respect to 1 taxable year„

(II) I'roceduree-Any election under this subparagraph shall be made in such manner as may be prescribed by the

Secretary, and shall be made by the due date (including extension of tinze) for filing the return for the taxpayer's last

taxable year beginning in 2009. Any such election, once made, shall bc irrevocable.

(iv) Limitation on amount of loss carryback to 5th preceding taxable year.--

(I) In general.--'I'he amount of any net operating loss which may be carried back to the 5th taxable year preceding

the taxable year of such loss utxder clause (i) shall not exceed 50 percent of the taxpayer's taxable income (computed
withont regard to the net operating loss for the loss year or any taxablc year thcreafter) for such pe-ecediezg taxable year.

([I) Carrybacks and carryovers to other taxable years: -Appropriate adjustments in the application of the second

sentence of paragraph (2) shall be made to take into account the limitation of subelause (I).

(III) Exception for 2008 elections by small businesses.--Subclause (I) shall not apply to any loss of an eligible

small business with respect to any ciection made under this subparagraph as in effect on the day before the date of

the enactment of the Worker, Homeownership, and Business Assistance Act of 2009.

(v) Special rules for small business.--

(I) In general.--In the case of an eligible ssnall business which made or makes an election under this subparagraph

as in effect on the day before the date of the enactment of the Worker. Homeownership, and Business Assistance Act

of 2009, clause (iii)(1) shall be applied by substituting "2 taxable years" for "1 taxable year".

(II) Eligible small business-For purposes of this subparagraph, the term "eligible small business" has the meaning
given such term by subparagraph (F)(iii), except that in applying such subparagraph, section 448(c) shall be applied
by substituting "$15,000,000" for "$5,000,000" each place it appears.

(I) 'I'ransntission property and pollution control investrnent: -
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(i) In general.--At the election of the taxpayer for any taxable year ending after December 31, 2005, and before January

1, 2009, in the case of a net operating loss for a taxable year ending after December 31, 2002, and before January 1,

2006, there shall be a net operating loss carryback to each of the 5 taxable years preceding the taxable year of such

loss to the extent that such loss does not exceed 20 percent of the sum of the electric transmission property capital

expenditures and the pollution control facility capital expenditures of the taxpayer for the taxable year preceding the

taxable year for which such election is made.

(ii) Limitations.--For purposes of this subsection--

(1) not more than one election may be made under clause (i) with respect to any net operating loss for a taxable
year, and

(II) an election may not be made under clause (i) for more than l taxable year beginning in any calendar year,

(iii) Coordination with ordering rule.--For purposes of applying subsection (b)(2), the portion of any loss which is

carried back 5 years by reason of clause (i) shall be treated in a manner similar to the manner in which a specified

liability loss is treated.

(iv) Special rules relating to credit or refundo -In tiie case of the portion of the loss which is carried back 5 years
by reason of clause (i)--

(I) an application under scction 641 i(a) with respect to such portion shail not fail to be treated as timely filed if fiied

within 24 months after the due date specified under such section, and

(II) references in sections 6501(h), 651 I(d)(2)(A), and 6611(f)(1) to the taxable year in which such net operating

loss arises or results in a net operating loss carryback shall be treated as references to the taxable year for which
such election is made.

(v) d-Definitions.--Tor purposes of this subparagraph--

(1) Electric transmission property capital expenditures: -The term "electric transmission property capital
expenditures" means any expenditure, chargeable to capital account, made by the taxpayer which is attributable to

electric transmission property used by the taxpayer in the transrnission at 69 or more kilovolts of electricity for sale.

Such term shall not include any expenditure which may be refiinded or the purpose of which may be modified at the

option of the taxpayer so as to cease to be treated as an expenditure within the meaning of such term.

(II) Pollution control facility capital expenditures:-The term "pollution control facility capital expenditures"

means any expenditure, chargeable to capital account, made by an electric utzlity company (as defined in section

2(3) of the Public Utility Holding Company Act I (15 (;.S.t;. 79b(3)), as in effect on the day before the date of

the enactment of the Energy Tax Incentives Act of 2005) which is attributable to a facility which will qualify as a

certified pollution control facility as determined under scction 169^d)( I) by striking "before January 1, 1976," and
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by substituting "an identifiable" for "a new identifiable". Such term shall not include any expenditure which may be

refunded or the purpose of which may be modified at the option of the taxpayer so as to cease to be treated as an

expendi.tttre within the meaning of such term.

(J) Certain losses attrilbutable federally declared disasters. `--In the case of a taxpayer who has a qualified disaster

loss (as defined in subsection (y)), such loss shall be a net operating loss carryback to each of the 5 taxable years preceding

the taxable year of such loss.

(2) Amount of carrybacks and earryovers.--The entire amount of the net operating loss for any taxable year (3iereinatter in

this section referred to as the "loss year") shall be carried to the earliest of the taxable years to which (by reason of paragraph

(1)) such loss may be carried. The portion of such loss whicb shall be carried to each of the other taxable years shall be the

excess, if any, of the amount of such loss over the sum of the taxable income for each of the prior taxable years to which

such loss may be carried. For purposes of the precedin,g sentence, the taxable income for any such prior taxable year shall

be computed--

(A) with the modifications specified in subsection (d) other thaai paragraphs (1), (4), and (5) thereof, and

(B) by determining the amount of the net operating loss deduction without regard to the net operating loss for the loss

year or for any taxable year thereafter,

and thc taxable income so computed shall not be considered to be less than zero.

(3) Election to waive carrybaclC.--Any taxpayer entitled to a carryback period under paragraph (1) may elect to relinquish

the entire carryback period with respect to a net operating loss for any taxable year. Such election shall be made in such

ananner as may be prescribed by the Secretary, and shall be made by the due date (inc.luding extensions of time) for filing

the taxpayer's return for the taxable year of the net operating loss for which ttie election is to be in effect. Such election, once

n}ade for any taxable ycar, shall be irrevocable for such taxable year.

(e) Net operating loss defined:-For purposes of this section, the term "net operating loss" means the excess of the deductions

allowed by this chapter over the gross income. Such execss shall be computed with the modifications specified in subsection (d).

(d) 7Vlodifications.--The modifications referred to in this section are as follows:

(1) Net operating loss deduction: -No net operating loss deduction shall be allowed.

(2) Capital gains and losses of taxpayers other than corporations,--In the case of a taxpayer other than a corporation--

(A) the amount deductible on account of losses from sales or exchanges of capital assets shall not exceed the amount

includable on account of gains from sales or exchanges of capital assets; and

(B) the exclusion provided bv section 12(}2 shall not be allowed.
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(3) Deduction for personal exeinptflons:-No deduction shall be allowed under scctiott 1 51(relating to personai exemptions).

No deduction in lieu of any such deduction shall be allowed.

(4) Nonbusiness deductions of taxpayers other than corporations.-In the case of a taxpayer other than a corporation, the

deductions allowable by this chapter which are not attributable to a taxpayer's trade or business shall be allowed only to the

extent of the arnount of the gross income not derived from such trade or business. For purposes of the preceding sentence--

(A) any gain or loss froni the sale or other disposition of--

(i) property, used in the trade or business, of a character which is subject to the allowance for depreciation provided

in section 167, or

(ii) real property used in the trade or business,

shall be treated as attributable to the trade or business;

(B) the modifications specified in paragraphs (1), (2)(B), and (3) shall be taken into account;

(C) any deduction for casualty or theft losses allowable under paragraph (2) or (3) oFsec.tion 165(c) shall be treated as

attributable to the trade or business; and

(D) any deduction allowed under s:^ction 404 to the extent attributable to contribotions which are made on belialf of an

individual who is an employee within the meaning of section 40 i(c)(() shall not be treated as attributable to the trade or

business of such individual.

(5) Computation of deduction for dividends received, etc.--The deductions allowed by sections 24" (relating to dividends

received by corporations), 244 (relating to dividends received on certain preferred stock of public utilities), and 245 (relating

to dividends received from certain foreign corporations) shall be computed without regard to section 246(b) (relating to

limitation on aggregate amount of deductions); and the deduction allowed by scction 247 (relating to dividends paid on

certain preferred stock of public utilities) shall be computed without regard to subsection (a)(1)(B) of such section.

(6) Modifications related to real estate investment trusts.--In the case of any taxable year for which part II of subchapter

M (relating to real estate investment trusts) applies to the taxpayer--

(A) the net operating loss for such taxable year shall be computed by taking into account the adjustments described in

section 857(b)(2) (other than the deduction for dividends paid described in section 857(b)(2)(E3)); and

(B) where such taxable year is a "prior taxable year" referred to in paragraph (2) of subsection (b), the term "taxable

income" in such paragraph shall mean "real estate investment trust taxable inconee" (as defined in section 857(h)(2)).
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(7) Manufacturing rdedrtction-The deduction under e,ection 1{}4 shall not be allowed.

(e) Law applicable to cornputations:--Irt determining the aniount of any net operating loss carryback or carryover to any

taxable year, the necessary computations involving any other taxable year shall be made under the law applicable to such other

taxable year.

(f) Rules relating to specified liability l®ss: -For purposes of this section--

(l ) In gesaera@> -The term "specified liability loss" means the sum of the following amounts to the extent taken into account

in computing the net operating loss for the taxable year:

(A) Any amount allowable as a deduction under sectinn 162 or 105 which is attributable to--

(i) product liability, or

(ii) expenses incurred in the investigation or settlement of, or opposition to, claims against the taxpayer on account of

product liability.

(B)(i) Any amount allowable as a deduction under this chapter (other than section 468(a)(1) or 468A(a)) which is in
satisfaction of a liability under a Federal or State law requiring--

(I) the reclamation of land,

(II) the decommissioning of a nuclear power plant (or anv unit thereof),

(III) the dismantlement of a drilling platform,

(IV) the remediation of environmental contamination, or

(V) a payment under any workers compensation act (within thc meaning of scction 46 1 ,h)(2)(t"}{i1).

(ii) A liability shall be taken into account under this subparagraph only if--

(I) the act (or failure to act) giving rise to such liability occurs at least 3 years before the beginning of the taxable year, and

(II) the taxpayer used an accrual method of accounting throughout the period or periods during which such act (or

failure to act) occurred.
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(2) Lintitation:-The amount ofthe specified liability loss for any taxable year shall not exceed ttte amount ofthe net operating

loss for such taxable year.

(3) Special rule for nuclear powerplants.--Except as provided in regulations prescribed by the Secretary, that portion of a

specified liability loss which is attributable to amounts incurred in the deconunissioning of a nuclear powerplant (or any unit

thereot) may, for purposes of subsection (b)(1)(C), be carried back to each of the taxable years during the period--

(A) beginning with the taxable year in which such plant (or unit thereof) was placed in service, and

(B) ending with the taxable year preceding the loss year.

(4) Product iiahility.--The tenn "product liability" means--

(A) liability of the taxpayer for damages on account of physical injury or emotional harm to individuals, or damage to or

loss of the use of property, on account of any defect in any product which is manufactured, leased, or sold by the taxpayer,

but only if

(B) such injury, harm, or damage arises after the taxpayer has completed or terminated operations with respect to, and has

relinqipshed possession of, such product.

(5) Coordination rvith subsection (h)(2).-For purposes of applying subsection (b)(2), a specified liability loss for any

taxable year shall be treated as a separate net operating loss for such taxable year to be taken into account after the remaining

portion of the net operating loss for such taxable year.

(6) Election.--Any taxpayer entitled to a 1n-year carryback under subsection (b)(1)(C) from any loss year may elect to have

the carryback period with respect to such loss year determined without regard to subsection (b)(1)(C). Such election shall

be made in such manner as may be prescribed by the Secretary and shall be made by the due date (including extensions of

time) for filing the taxpayer's return for the taxable year of the net operating loss. Such election, once made for any taxable

year, shall be irrevocable for that taxable year.

(g) Rules relating to bad debt losses of commercial banks: -For purposes of this section--

(1) Portion attributable to deduction for bad debts.- -The portion of the net operating loss for any taxable year which is

attributable to the deduction allowed under section 166(a) shall be the excess of--

(i) the net operating loss for such taxable year, over

(ii) the net opcrating loss for such taxable year determined without regard to the amount allowed as a deduction under

section 166(a) for such taxable year.
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(2) Coordination with subsection (b)(2): -For purposes of subsection (b)(2). the portion of a net operating loss for any

taxable year which is attributable to the deduction allowed under scction 166(a) shall be treated in a manner similar to the

manner in which a specified liability loss is treated.

(h) Corporate equity reduction interest losses: -For purposes of this section--

(X) In general: -The term "corporate equity reduction interest loss" means, witli respect to any loss limitation year, the excess

(if any) of=-

(A) the net operating loss for such taxable year, over

(B) the net operating loss for such taxable year deterniined without regard to any allocable interest deductions otberwise

taken into account in computing such loss.

(2) Allocable interest deductions.--

(A) In generad.--The term "allocable interest deductions" means deductions allowed under this chapter for interest on the

portion of any indebtedness allocable to a corporate equity reduction transaction.

(B) Method of allocation.--F,xcept as provided in regulations and subparagraph (E), indebtedness shall be allocated to a

corporate equity reduction transaction in the manner preseribed under clause (ii) oi'seet -ori 26 ;n(;j(2)( A' (without regard

to clause ( i) thereof).

(C) Allocable deductions not to exceed interest increases.--Allocable interest deductions for any loss limitation year

shall not exceed the excess (if any) of--

(i) the amount allowable as a deduction for interest paid or accnaed by the taxpayer during the loss limitation year, over

(ii.) the average of such amounts for the 3 taxable years preceding the taxable year in which the corporate equity reduction

transaction occurred.

(D) 7De minianis rule.--A taxpayer shall be treated as having no allocable interest deductions for atay taxable year if the

amount of such deductions (without regard to this subparagraph) is less than $1,000,000.

(E) Special rule for certain unforeseeable e.vents; -If an unforeseeable extraordinary adverse event oceurs during a loss

limitation year but after the corporate equity reduction transaction--

(i) indebtedness shall be allocated iti the manner described in subparagraph (B) to unreimbursed costs paid or incun-ed

in connection with such event before being allocated to the corporate equity reduction transaction, and
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(ii) the amount determined under subparagraph (C)(i) shall be reduced by the amount of interest on indebtedness

described in clause (i).

(F) Transition rule, -Yf any of the 3 taxable years described in subparagraph (C)(ii) end on or before August 2, 1989, the

taxpayer may substitute for the amount determined under such subparagraph an amount equal to the interest paid or accrued

(determined on an annualized basis) during the taxpayer's taxable year which includes August 3, 1989, on indebtedness

of the taxpayer outstanding on August 2, 1989.

(3) Corporate equity reduction transaetion,

(A) In general:-The term "corporate equity reduction transaction" mcans--

(i) a rnajor stock acquisition, or

(li) an excess distribution.

(B) Major stock acquisition.-

(i) In general.--The term "major stock acquisition" means the acquisition by a corporation pursuant to a plan of sach

corporation (or any group of persons acting in concert with such corporation) of stock in another corporation representing

50 percent or more (by vote or value) of the stock in such other corporation.

(i's) Exception.--The term "major stock acquisition" does not include a qualified stock purchase (within the meaning of

section 338) to which an election undcr section 338 applies,

(C) Excess distribution.--The term "excess distribution" means the excess (if any) of--

(i) the aggregate distributions (including redetnptions) tnade during a taxable year by a corporation with respect to its

stock, over

(il) the greater of--

(I) 150 percent of the average of such distributions during the 3 taxable years immediately preceding such taxable

year, or

(II) 10 percent of the fair market value of the stock of such corporation as of the beginning of such taxable year,
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(f3) Rules for applying subparagraph (B).--For purposes of subparagraph (B)--

(i) Plans to acquire stock.--All plans referred to in subparagraph (B) by any corporation (or group of peesous actirig in

concert with such corporation) with respect to another corporation shall be treated as I plan.

(ii) Acquisitions during 24-anontla period:-AlI acquisitions during any 24-month period shall be treated as pursuant

to I plan.

(E) 12ules for applying subparagraph (C).--For purposes of subparagraph (C)--

(i) Certain preferred stock d°asregard:ed.:-Stock described in section 1504(a)(4), and distributions (including

redemptions) with respect to such stock, shall be disregarded.

(ii) Issuance of stock.--Tbe amounts deternrined under clauses (i) and (ii)(1) of subparagraph (C) shall be reduced by

the aggregate amount of stock issued by the corporatioai during the applicable period in exchange for money or property

other than stock in the corporation.

(4) Other rules. -

(E!) Ordering rule.--For purposes of paragraph (1), in determining the allocable intcrest deductions taken into account in

computing the net operating loss for any taxable year, taxable income for such taxable year shall be treated as having been

computed by taking allocable interest deductions into account after all other deductions.

(B) Coordination with subsection (b)(2). -For purposes of subsection (b)(2)--

(i) a corporate equity reduction interest loss shall be treated in a manner similar to the manner in which a specified

liability loss is treated, and

(ii) in determining the net operating loss deduction for any prior taxable year referred to in the 3rd sentence of subsection

(b)(2), the portion of any net operating loss which may not be carried to such taxable year under subsection (b)(1)(E)

shall not be taken into account.

(C) Members of affiliated groups.--Except as provided by regulations, all members of an affiliated group filing a

consolidated return under section I-501 shall be treated as 1 taxpayer for purposes of this subsection and subsection (b)

(1)(E).

(5) Regulations.--The Secretary shall prescribe such regulations as may be necessary to carry out the purposes of this

subsection, including regulations--
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(A) for applying this subsection to successor corporations and in cases where a taxpayer becomes, or ceases to be, a member

of an affiliated group filing a consolidated return under section 150 1,

(B) to prevent the avoidance of this subsection througti related parties, pass-through entities, and intermediaries, and

(C) for applying this subsection where more than I corporation is involved in a corporate equity reduction transaction.

(i) Rules relating to farming losses.--For purposes of this section--

(1) In generalo -`1'he term "farming loss" means the lesser of--

(A) the amount which would be the net operating loss for the taxable year if only income and deductions attributable to

farming businesses (as defined in. section 263A(e)(4)) are taken into account„or

(B) the amount of the nct operating loss for such taxable year.

Such term shall not include any qualified disaster loss (as defined in subsection 0)).

(2) Coordination with subsection (b)(2).--Por purposes of applying subsection (b)(2), a farming loss for any taxable year

shall be treated in a manner similar to the manner in which a specified liability loss is treated.

(3) Electiort.--Any taxpayer entitled to a 5-year carryback under subsection (b)(1)(C1) from any loss year may elect to have

the carryback period with respect to such loss year determined witlaout regard to stibsection (b)(1)(C',). Such election shall

be made in such manner as may be prescribed by the Secretary and shall be made by the due date (including extensions of

time) for filing the taxpayer's return for the taxable year of the net operating loss. Such election, once made for any taxable

year, shall be irrevocable for such taxable year.

(j) Rules relating to qualtried disaster lossesm-For purposes of this section--

(1) In general.--The term "qualified disaster loss" means the lesser of--

(A) the sum of--

(i) the losses allowable under section t65 for the taxable year--

(I) attributable to a federally declared disaster (as defined in section 165(h)(3)(C)(i)) occurring before January 1,

2010, and
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(11) occurring in a disaster area (as defined in scction 165(h)(3 )( t:')(i i)), a,ra:i

(Fi) the deduction for the taxable year for qualified disaster expenses whicli is allowable under section 198A(a) or which

would be so allowable if not otherwise treated as an expense, or

(B) the net operating loss for such taxable year.

(2) Coordination with subsection (b)(2).--1t:or puzposes of applying subsection (b)(2), a qualified disaster loss for any

taxable year shall be treated in a manner similar to the manner in which a specified liability loss is treated.

(3) Electiose. -Any taxpayer entitled to a 5-year carryback under subsection (b)( I)(J) from any loss year may elect to have

the carryback period with respect to such loss year determined without regard to subsection (b)(1)(J). Such election shall

be made in such manner as may be prescribed by the Secretary and shall be made by the due date (including extensions of

time) for filing the taxpayer's return for the taxable year of the net operatit7g loss. Such election, once made for any taxable

year, shatl be irrevocable for such taxable year.

(4) Exclusion.- -The term "qual'tfied disaster loss" shall not include any loss with respect to any property described in sectio i

(k) Cross refereaeces --

(1) For treatment of tlet operating loss carryovers in certain corporate acquisitions, see section 381,

(2) For special limitation on net operating Soss carrya aers in case of a corporate change of ownership, see sec;ion 3 k2.

CREDIT(S)

(Aug. 16, 1954, c. 736. 68A Stat. 63; Sept. 2, 1958,1'tib.L.: 85-8 s6,1'itte l, §t} 14(a), (b), 64(b), Titlell, § 203(a), (b), 72 Sta.t,
1611, 1656, I678; Sept. 27, 1962, Pub.L. 87-710, § 1, 76 Stat. 648; Oct. 10, 1962, Pub.L. 87-792, § 7(4), 76 Stat. 829; Oct.

19, 1962, 1'ub.L. 87-794, Title 111, § 317(b), 76 Stat. 889, heb. 26, 1964, Pub.L._ 88-272, Title Il, §§ 210(a), (b), 234(b)(5), 78
Stat. 47, 48, 115; Dec. 27, 1967, l'ub.L. 90-225. § 3(a), 81 Stat. 732,13ee, 30, 1969, Pub,L, 91-172, Tit1e 1V, § 43l(b). 83 Stat.
619; Jan. 12, 1971, Pub.L. 91-677, § 2(a) to (c), 84 Stat. 2061; Oct. 4, 1976, fEih L. 94-435, T'itlc VIII, § 806(a) to (c), Title
X, § 1052(c)(3), Title XVI, § 1606(b), (c), TitleXIX, §§ 3901(a)(29), 1936(b)(13)(A), Title XXI, § 2126, 9{) Stat, 1598, 1648,
1755, 1756, 1769, 1834, 1920; May 23, 1977, ('uh.L. ^15 O, Titlc t, ^ 1E)2tb)(2), 91 Stat, 137; Nov. 6, 1978, Es;.tb.f., 95-600,
I'itle 1(1, 6 r 71( -•), (b), "[`itle Vl, ;< 60[(b){ i;. iiriz iIL ti C 7{) l E,t)(1), 703(p)(1), 92 ,^";tat. 2859, 2896, 2900, 2943; t1lsr. 1, 1980,
l'ul7.l.. 96-221 Tirle T, 4§ 10-(^t)(l5), 106(a)(1), (6), (7), 9- ì Stat.214, 221; T'ec. 24, 1980, Pub.ls . 96595. § ;(;a,). 94 Sutt. 3464;
Aug. 13, 1981, t'uia.L. 9I-34. 3'itlc ti, 5-(17(a), 95 Stat. 225; Oct. P, ? Puh L,. 97-354, § 5(a)(22), 96 Stat. 1694; 0-.rt.
25, 1982, Pub.L. 9 7-362. t'itle l§ €02tui to (c), 96 Stat. 1727, 1728; 3uI%; 1984, Pub.L. 98-369 "i`itle l, y§ 91(d),

Title IV, § 491(d)(5), Title Vll, § 722(a)(4), 98 Stat. 606, 7 10, 849, 973; C?ct. 22, 1386, Pub,i,. 99-514. I'ifl.^ 1, § 1(
-f'iti(c 1P1, § 301(b)(3), Tt1,^ IX, §§ 901(c])(4)(1,3), 9(}3(a)- (b),'litte XiT3, § 1303(b)(1), (2), l`itle XVIII, § 1$99A(6), 100 S?it.
2105, 2217, 2380, 2383, 2658, 2958; Nov. 10, 1988, 1'ub.L. 10{)-647, I'rtle t. §§ til03(a)(1), 1€)09(c), 102 Stat. 3382, 3449;
Dec. 19, 1989, Pnb.L. 1{)1-239, Title Vil„ § 721 1(a). ( })), 103 5tat. 2342, 2343; Nov. 5, 1990, i'ub.L I(il 5t)8. Title'1,
1 i324(a), 11701(d.), 11704(a)(2), 11811(a), (h)(I), (2)(A), (3), (4), 104 Stat. 1388-465, 1388-507, 1388-518, 1388-530; Adug.
10, 1993, pub f. l(13-66I'itlc Xill, § 13113(d)(1), 107 Stat. 429; Aug. 20, 1996, Pub.L.. 104-1188.. 3rtlc a,. §b (7^2((1}i?) (i6),
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I704(t)(5), (30), I10 Stat 1873, 1874, 1887,1889; Aug..5, 1997, Pub.L. 105-34, Titte X, § 1082(a), (b), I I 1 Stat. 950; Oct. 21,

1998, Pub.L. 105-277, Div. J, Title Ii, § 2013(a) to (c), Title III, § 3004(a), Title IV, §§ 4003(h), 4004(a.), 112 S2at. 2681-902,
2681-903, 2683-905, 2681-910; Mar, 3, 2002, Pub.L. 107-1477 Title 1, § 102(a), (b), Title IV. § 417(R), 116 Stat. 25, 56; Oct.
4,2004, Pub.L. i t14-31 !, Title TV, § 403(h)(1), 118 Stat. 1187; Aug. 8, 2005, Pub.L. 109-58, Title XIII. § 1311, I I9 Stat. 1009;
Dec. 2l, 2005, Pub.L.. 109-135, Title I-V, y§ 402(f), 403(a)(17), 119 Stat. 2611,2619; Oct. 3, 2008, Pub.L. 1 t0-343, L?iv. C,
Title VII, §§ 706(a)(2)(D)(v), (vi), 708(a), (b), (d), 122 Stat. 3922, 392.4; Feb. 17, 2009; Pub.L. 1 11-5, Div. B, Title I, § 1211 (a),
(b), 123 Stat. 335; Nov. 6, 2009, Pub.L. 111-92, § 13(a), 123 Stat. 2992.)

;Jc =779

Footnotes

I So in original. Probably should be followed by "of 1935".

2 So in originai. Probably should read'`C:ertain losses attributable to federally declared disasters."

26 UvS.G.A. § 172, 26 USCA § 172

Current through P.L, 113-200 approved 12-4-2014
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#.. "

26 iJ.S.C.A. § g81

§ 381, Carryovers in certairt corporate acquisitions

Effective: August 20, 1996

Currentness

(a) General ru1e.--ln the case of the acquisition of assets of a corporation by another corporation--

(1) in a distribution to such other corporatiori to which section 332 (relating to liquidations of subsidiaries) applies; or

(2) in a transfer to which sectiori 361 (relating to nonrecognition of gain or loss to corporations) applies, but only if the

transfer is in connection with a.reorgsv3ization described in sui^ptcra^-apl^ (A), (C), (1^), (F), or (G) of section 364(a)(1),

the acquiring corporation shall succeed to and take into account, as of the close of the day of distribution or transfer, the items

described in subsection (c) of the distributor or transferor corporation, subject to the conditions and limitations specified in

subsections (b) and (c). For purposes of the preceding sentence, a reorganization shall be treated as meeting th.e requirements of

suhparagraph (D) or (G) of sc;ction 368(a)(1) only if the requirements of stibi7aragraphs (A) and (B) of section 354(lz)(1) are met.

(b) Operating rules.--Except in the case of an acquisition in connection with a reorganization described in subparagraph (F)

of sec(ion 368(a)(1)--

(t) The taxable year of the distributor or transferor corporation shall end on the date of distribution or transfer.

(2) For purposes of this section, the date of distribution or transfer shall be the day on which the distribution or transfer is

completed; except that, under regttlations prescribed by the Secretary, the date when substantially all of the property has been

distributed or transferred may be used if the distributor or transferor corporation ceases all operations, other than liquidating

activities, after such date.

(3) The corporation acquiring property in a distribution or transfer described in subsection (a) shall not be entitled to carry

back a net operating loss or a net capital loss for a taxable year ending after the date of distribution or transfer to a taxable

year of the distributor or transferor corporation.

(c) Items of the distributor or transferor corporation: -The items referred to in subsection (a) are:
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(1) Net caperating loss sarryovers:--The net operating loss carryovers determined under section 172, subject to the following

conditions and limitations:

(tt) The taxable year of the acquiriug corporation to which the net operating loss carryovers of the distributor or transferor

corporation are first carried shall be the first taxable year ending after the date of distribution or transfer.

(B) In determining the net operating loss deduction, the portion of such deduction attributable to the net operating loss

carryovers of the distributor or transferor corporation to the first taxable year of the acquiring corporation ending after the

date of distribution or transfer shall be limited to an amount which bears the same ratio to the taxable income (determined

without regard to a itet operating loss deduction) of the acquiring corporation in such taxable year as the number of days

in the taxable year after the date of distribution or transfer bears to the total number of days in the taxable year.

(C) For the purpose of determining the amotxnt of the net operating loss carryovers under section I 72(b)(2), a net operating
loss for a taxable year (hereinafter in this subparagraph referred to as the "loss year") of a distributor or transferor

corporation which ends on or before the end of a loss year of the acquiring corporation shall be considered to be a net
operating loss for a year prior to such loss year of the acquiring corporation. For the satne purpose, the taxable income for
a "prior taxable year" (as the term is used in sectiual 172(b)(2)) shall be computed as provided in such scction; except that,

if the date of distribution or transfer is on a day other than the last day of a taxable year of the acquiring corporation--

(i) such taxable year shall (for the purpose of this subparagraph only) be considered to be 2 taxable years (hereinafter

in this subparagraph referred to as the "pre-acquisition part year" and the "post-acquisition part year");

(ea) the pre-acquisition part year shall begin on the same day as such taxable year begins and shall end on the date of

distribution or transfer;

(iii) the post-acquisition part year shall begin on the day following the date of distribution or transfer and shall cnd on

the same day as the end of such taxable year;

(iv) the taxable income for such taxable year (cornputed with the modifications specified in sectioii 172(b)(2)(A) but

without a net operating loss deduction) sha12 be divided between the pre-acquisition part year and the post-acquisition
part year in proportion to the number of days in each;

(v) the net operating loss deduction for the pre-acquisition part year shall be determined as provided in section t72(b)
(2)(13), but without regard to a taet operating loss year of the distributor or transferor corporation; and

(vi) the net operating loss deduction for the post-acquisition part year shall be determined as provided in seci ion 172(b)

(2)(B).

(2) Earnings and profits.--Yn the ease of a distribution or transfer described in subsection (a)--
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(A) the carnings and profits or deficit in eamings and profits, as the case may be, of the distribtttor or transferor corporation

shall, subject to subparagraph (B), be deemed to have been receivecl or incurred by the acquiring corporation as of the

close of the date of the distribution or transfer; and

(B) a deficit in earnings and profits of the distributor, transferor, or acquiring corporation shall be used only to offset

eamings and profits accumulated after the date of transfer. For this purpose, the earnings and profits for the taxable year of

the acquiring corporation in which the distribution or transfer occurs shall be deemed to have been accumulated after such

distribution or transfer in an amount which bears the same ratio to the undistributed eamings and profits of the acquiring

corporation for such taxable year (computed without regard to any earnings and profits received from the distributor or

transferor corporation, as described in subparagraph (A) of this paragraph) as the number of days in the taxable year after

the date of distribution or transfer bears to the total number of days in the taxable year.

(3) Capital loss carryover:-The capital loss carryover determined under section 1212, subject to the following conditions
and limitations:

(A) The taxable year of the acquiring corporation to which the capital loss carryover of the distributor or transferor

corporation is first carried shall be the first taxable year ending after the date of distribution or transfer.

(B) The capital loss carryover shall be a short-term capital loss in the taxable year dctermined under subparagraph (A)

but shall be limited to an amount which bears the same ratio to the capital gain net income (determined without regard

to a short-term capital loss attributable to capital loss carryover), if any, of the acquiring corporation in such taxable year

as the number of days in the taxable year after the date of distribution or transfer bears to the total number of days in

the taxable year.

(C) For purposes of determining the amount of such capital loss carryover to taxable years following the taxable year

determined under subparagraph (A), the capital gain r_et income in the taxable year determined under subparagraph (A)

shall be considered to be an amount equal to the amount determined under subparagraph (B).

(4) Method of accounting.--The acquiring corporation shall use the method of accounting used by the distributor or transferor

corporation on the date of distr.ibution or transfer unless different methods were used by several distributor or transferor

corporations or by a distributor or transferor corporation and the acquiring corporation. If different methods were used, the

acquiring corporation shall use the method or combination of methods of computing taxable income adopted pursuant to

regulations prescribed by the Secretary.

(5) Inventories.--In any case in which inventories are received by the acquiring corporation, such inventories shall be taken

by such corporation (in determining its income) on the same basis on which such inventories were taken by the distributor or

transferor corporation, unless different methods were used by several distributor or transferor corporations or by a distributor

or transferor corporation and the acquiring corporation. If different methods were used, the acquiring corporation shall use
the method or combination of niethods of taking inventory adopted pursuant to regulations prescribed. by the Secretary.

(6) Method of computing depreciation allowance: -The acquiring corporation shall be treated as the distributor or transferor

corporation for purposes of computing the depreciation allowance under sections 167 and 168 on property acquired in a
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distribution or transfer with respect to so nauch of the basis in the hands of the acquiring corporation as does not exceed the

adjusted basis in the hands of the distributor or transferor corporation.

[(7) Repealed. June 15, 1955, c. 143, § 2(1), 69 Stat_ 134]

(8) Installment method.- -Ifthe acquiring corporation acquires installment obligations (the income from whicb the distributor

or transferor corporation reports on the installment basis under sectioi) 453) the acquiring corporation shall, for purposes of

section 453, be treated as if it were the distributor or transferor corporation.

(9) Amortization of bond discount or premium.--If the acquiring corporation assumes liability for bonds oftbe distributor

or transferor corporation issued at a discount or premium, the acquiring corporation shall be treated as the distributor or

transferor corporation after the date of distribution or transfer for purposes of determining the amount of amortization

allowable or includible with respect to such discount or premium.

(10) Treatment of certain mining development and exploration expenses of distributor or transferor coa°poration.--

The acquiring corporation shall be entitled to deduct, as if it were the distributor or transferor corporation, expenses deferred

under section 6 i G(relating to certain development expenditures) if the distributor or transferor corporation has so elected.

(11) Contributions to pension plans, employees' annuity plans, and stock bonus and profit-sharing plans.--The

acquiring corporation shall be considered to be the distributor or transferor corporation after the date of distribution or transfer

for the purpose of determining the amounts deductible under section 404 with respect to pension plans, employees' annuity

plans, and stock bonus and protit-sharing plans.

(12) Recovery of tax benefit itents; -If the acquiring corporation is entitied tu the recovery of any ainounts previously

deducted by (or allowable as credits to) the distributor or transferor corporation, the acquiring corporation shall succeed to

the treatment under section l l 1 which would apply to such amounts in the hands of the distributor or transferor corporation.

(13) Involuntary conversions under section 1033: -The acquiring corporation shall be treated as the distributor or transferor

corporation after the date of distribution or transfer for purposes of applying seciion 1033.

(14) Dividend carryover to personal holding co mpany. 'The dividend carryover (described in section 564) to taxable years

ending after the date of distribution or transfer.

[(15) Repealed. QuE).t... 101-.508, "1'it1e;i:[7  § t igt11(1c)(1{?)(A), Nov. 5, 1990, 104 Stat. 1388-526]

(16) Certain obligations of distributor or transferor corporation.- -If the acquiring corporation--

(A) assumes an obligation of the distributor or transferor corporation which, after the date of the distribution or transfer,

gives rise to a liability, and
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(8) such liability, if paid or accrued by the distributor or transferor corporation, would have becn deductible in computing

its taxable income,

the acquiring corporation shall be entitled to deduct such items when paid or accrued, as the case may be, as if such

corporation were the distributor or transferor corporation. A corporation which would have been an acquiring corporation

under this section if the date of distribution or transfer had occurred on or after the effective date of the provisions of

this subchapter applicable to a liquidation or reorganization, as the case may be, shall be entitled, even though the date

of distribution or transfer occurred before such effective date, to apply this paragraph with respect to amounts paid or

accrued in taxable years beginning after December 31, 1953, on account of such obligations of the distributor or transferor

corporatiort. This paragraph shall not apply if such obligations are reflected in the amount of stock, securities, or property

transferred by the acquiring corporation to the transferor corporation for the property of the transferor corporation.

(17) DeFiciency dividend ofpersonai holding company.--If the accluiririg corporation pays a deficiency dividend (as defined

in secti(in 547(d)) with respect to the distributor or transferor corporation, such distributor or transferor corporation shall,

with respect to such payments, be entitled to the deficiency dividend deduction provided in section 547.

(18) Percentage depletion on extraction of ores or minerals from the waste or residue of prior mining.--The acquiring

corporation shall be considered to be the distributor or transferor corporation for the purpose of determining the applicability

of section 613(c)(3 )(relating to extraction of ores or minerals from the ground).

(19) Charitabie contributions in excess of prior years' limitations,--Contributions made in the taxable year ending on

the date of distribution or transfer and the 4 prior taxable years by the distributor or transferor corporation in excess of the

amount deductible under section 170(b) (2) for such taxable years shall be deductible by the acquiring corporation for its

taxable years which begin after the date of distribution or transfer, subject to the liniitations imposed in section I70(b)(2).

In applying the preceding sentence, each taxable year of the distributor or transferor corporation beginning on or before the

date of distribution or transfer shall be treated as a prior taxable year with reference to the acquiring corporation's taxable

years beginning after such date.

((20) Repealed. Pub.L. 94-453, Title 5{[K, 190 f(a; (54), 0et. 4, 1976, 90 Stat. 1773]

[(23) ftepea3ed. pub.I.. 94-455. "1-itlc YUX, 1901(is) (16), Oct. 4, 1976, 90 Stat, 1796]

(22) Successor insurance coenpany:-If the acquiritlg corporation is an insurance company taxable under subchapter L, there

shall be taken into account (to the extent proper to carry out the purposes of this section and of subchapter L, and under such

regulations as rnay be prescribed by the Secretary) the items required to be taken into account for putposes of subchapter L

in respect of the distributor or transferor, corporation.

(23) Deficiency dividend of regulated investment company or real estate investment trust.- -If the acquiring corporation

pays a deficiency dividend (as defined in section 860(r1) with respect to the distributor or transferor corporation, such

distributor or transferor corporation shall, with respect to such payments, be entitled to the deficiency dividend deduction

provided in section 960.
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(24) Credit under secti€sai 38.--The acquiring corporation shall take into account (to the extent proper to cany out the

purposes of this section and ,ection 38, and under such regulations as may be prescribed by the Secretary) the items required

to be taken intcs account for purposes ofsectican 38 in respect ofthe distributor or transferor corporation.

(25) Credit under sect'aajei 53, -'I'he acquiring corporation shall take into account (to the extent proper to carry out the

purposes of this section and section 53, and under such regulations as may be prescribed by the Secretary) the items required

to be taken ieito account for purposes of section 53 in respect of the distributor or transferor corporation.

(26) Enterprise zone pe`ovfsaons. -The acquiring corporation shall take into accotattt (to tdie extent proper to carry out the

pui3soses of this section and subchapter U, and under such regulations as may be prescribed by the Secretary) the items

required to be taken into account for purposes of subchapter U in respect of the distributor or transferor corporation.

(d) Operations loss carrybacks and carryaavers of life insurance c.oryspanit;s.A_

For application of this part to operations loss carrybacks and carryovers of life insurance companies, see secrion 81 0.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 124; June 15, 1955, c. 143, § 2(1), 69 Stat. 134; Jan. 28, 1956, c. 15, § 1, 70 Stat. 7;

Sept_ 2, 1958, Pub:L. 85-866, Title I, § 29(c), 72 Stat. 1628; June 25, 1959, Pub.f.. 86-69, § 3(c), 73 Stat. 139; Oct. 16, 1962,
Pub.L. 87-834, § 2(d), 76 Stat_ 971; Feb. 26, 1964,1'ub.L,. 88-272, Title il, §§ 209(d)(2), 225(i)(3), 78 Stat. 46, 92; Jan. 2, 1968,
Pub.L. 90-240, § 5(d), 81 Stat. 778; Dec. 30, 1969, Pub.L. 91-172, Title V, §§ 504(c)(2), 5i7.(c), 521(f), 83 Stat. 633, 639,
654; Dec. 10, 1971, I'ub.L. 92-178,'I'itle VI, § 601(c)(3), 85 Stat. 557; Oct.4, 1976, Pub.t.. 914-455, Lttte XVT, § 1601(cTit1t:
X1X, ,^ 19{) i( a)(54), (b)(16), (17), (21)(I;), (33)(N)n 1906(b)(13)(A), 90 Stat, 1746, 1773, 1796, 1797, 1802, 1834; May 23,
1977, T-ub1. 95 .;i?. Title li, § 202i'd;it3 )(A ), 91 Stat. 148; Nov. 6, 1978, F'ub.L. 95-690, Title Il3. § 362(tt)(2), 92 Stat. 2851;
Apr. 2, 1980, I'ub.i.. 96-223, Tttle [l, ; 232(b)(2)(l3), 94 Stat. 276; Oet. 19, 1980, Pub.L. 96-47t, § 2(b)(2), 94 Stat. 2253;
Dec. 24, 1980; Pub.L. 90-589, § 4(g), 94 SEai. 340=1; Aug. 13, 1981, I'ub.L. 97-34, Title 11, §§ 218, 221(b)(1)(l3), Title 111, §
331(d)(1)(B), 95 Stat. 226, 246, 294; Sept. 3, 1982, F'ub.L. 97-248, Titie I[, § 224(e)(7), 96 Stat. 489; Jan. 12, 1983, Pio.i
`-;,..44f3. Titi^; ; g^ iv^.trtjE;J;, 1i33(g)(2)(ff^), 96 Stat. 2372, 2379;July 18, 1984, k^ub,1_. 98-309_ `['iti^: tC. § 21!(h)(4), Title IV.
§ =174(r)(11), 98 Stat, 754, 841; Oct. 22, 1986, 1'tLa.T._ 99-5 t4_ Tit ie T[, t 2; I(ei)(3)(1'), T'itlc TV,§ 411(b)(2)(C)(iii), Title ViI,
§ 701(e)(1), Title XVIII, § 1812(a)(3), 1130 Stat. 2179, 2227, 2342, 2833; 17cc. 22, 1987, 1'ub.L, t00-203, Tit1w X, § I(1202(c)
(3), 101 Stat. 1330-392;Nov. 10, 1988, a ub.L. I00-64?, Titlc 1, § 1002(a)(13), 102 Stat. 3355; Dcc. 19, 1989, Pub.L. 101-2 39,
Titie VII, § 7841(<i)(10), 103 Stat. 2428; Nov. 5, 1990, ['Ub.L. 1€11-508. Title XI, ^?; lt;`y01(c)(lt3)(A), 11812(b)(6), 104 Stat.
1388-535, 1388-536; Aug. 10,1993, Pub.I_. 1(]3-66, Titte XI11, § 1310)(6, 107 Stat. 556; Aug. 20, 1996, 1'ub.I.. 104-188, Title
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26 U.S.C.A. § 382

§ 382. I.intitation on net operating loss carryforwards and certain built-in losses following ownership change

Effective: February 17, 2009
Currentness

(a) General rule.--The amount of the taxable income of any new loss corporation for any post-change year which may be offset

by pre-change losses shall not exceed the section 382 limitation for such year.

(b) Section 382 limitation.- -For purposes of this section--

(1) In gener•al.--Except as otherwise provided in this section, the section 382 limitation for any post-change year is an amount

equalto--

(.A) the value of the old loss corporation, multiptied by

(B) the long-ternt tax-exempt rate.

(2) Carryforward of unused limitation.--If the section 382 limitation for any post-change year exceeds the taxable income

of the new loss corporation for such year which was offset by pre-change iosses, the section 382 limitation for the next post-

change year shall be increased by the amount of such excess.

(3) Special rule for post-change year which includes change date.--In the case of any post-change year which includes

the change date--

(A) Limitation does not apply to taxable income before change.--Subsection (a) shall not apply to the portion of the

taxable income for such year which is allocable to the period in such year on or before the change date. Except as provided

in subsection (h)(5) and in rcgulations, taxable income shall be allocated ratably to each day in the year.

(B) Limitation for period after change.--For purposes of applying the limitation of subsection (a) to the remainder of the

taxable income for such year, the section 382 limitation shall be an amount which bears the same ratio to such 1'amitation

(determined without regard to this paragraph) as--
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(i) the number of days in such year after the change date, bears to

(ii) thc total number of days in such year.

(c) Carryforwards disaliowed if continuity of business requirements not met.-

(1) Ict general.--Except as provided in paragraph (2), if the new loss corporation does not continue the business entcrprise

of the old loss corporation at all times during the 2-year period beginning on the change date, the section 382 limitation for

any post-change year shall be zero.

(2) Exception for certain gsains.--The section 382 limitation for any post-change year shall not be less than the sum of--

(A) any increase in such limitation under--

(i) subsection (h)(1)(A) for recognized built-in gains for such year, and

(ii) subsection (h)(1)(C) for gain recognized by reason of an election under section 339, plus

(B) any increase in such limitation under subsection (b)(2) for amounts described in subparagraph (A) which are carried

forward to such year.

(d) Pre-change loss and post-change year.--For purposes of this section--

(1) Pre-change loss.--The term "pre-changc loss" means--

(A) any net operating loss carryforward oi the old loss co ►poration to the taxable year ending with the ownership change

or in which the change date occurs, and

(B) the net operating loss of the old loss corporation for the taxable year in which the ownership change occurs to the

extent such loss is allocable to the period in such year on or before the change date.

Except as provided in subsection (h)(5) and in regulations, the net operating loss shall, for purposes of subparagraph (B),

be allocated ratably to each day in the year.

(2) Post-change year.--The term "post-change year" means any taxable year ending after the change date.

(e) Value of old loss corporation.--For purposes of this section--

_
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(1) In general:-Except as otherwise provided in this subsection, the value of the old loss corporation is the value of the stock

of such corporation (including any stock described in section 1504(a)(1)) immediately before the ownership change.

(2) Special rule in the case of redeniption or other corporate eontraet%.on: -If a redemption or other corporate contraction

occurs in connection with an ownership change, the value under paragraph (1) shall be determined after taking such

redemption or other corporate contraction into account.

(3) Treattnent of foreign eorporations, -Except as otherwise provided in regulations, in determining the value of any old

loss corporation which is a foreign corporation, there shall be taken into account only items treated as connected with the

conduct of a trade or business in the United States.

(f) Long-term tax-exernpt rate.--For purposes of this section--

(1) In general.--The long-term tax-exempt rate shall be the highest of the adjusted Federal long-term rates in effect for any

month in the 3-calendar-anonth period ending with the calendar rnonth in which the change date occurs.

(2) Adjusted Federal long-term rate: -Forpurposes of paragraph ( 1), the term "adjusted Federal long-term rate" means the

Federal long-temi rate determined under sectiori 1274(d), cxcept that--

(A) paragraphs (2) and (3) thereof shall not apply, and

(B) such rate shall be properly adjusted for differences between rates on long-term taxable and tax-exempt obligations.

(g) Ownership change.--For purposes of this section--

(1) In general.--There is an ownership change if, immediately after any owner shift involving a 5-percent shareholder or

any equity structure shift--

(A) the percetttage of the stock of the loss corporation owned by 1 or more 5-percent shareholders laas increased by morc

than 50 percentage points, over

(B) the lowest percentage of stock of the loss corporation (or any predecessor corporation) owned by such sharehoiders

at any time during the testing period.

(2) Owner shift involving 5-percent shareholder.--There is an owner shift involving a 5-pereent shareholder if--

(A) there is any change in the respective ownership of stock of a corporation, and
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(B) such change affects the percentage of stock of such corporation owned by any person who is a 5-percent shareholder

beforc or after such change.

(3) Equity structure shift derned.--

(A) In general.--The term "equity structure shift" means any reorganization (within the meaning of section 368). Sueh

term shall not include--

(i3 an;p reorganizatie>n d' or (G) of" seclion 36 {a)( l ) u3tlessthe requirenients of s..::c6on

are imet, and

(ii) any reorganizatnil ;d in ^ _?. (i ) flf s ctic;n 36^^aj{ t l.

(B) Taxable reorganization-type transactions, etc,--To the extent provided in regulations, the term "equity structure

shift" includes taxable reorganization-type transactions, public offerings, and similar transactions.

(4) Special rules for application of snbsection: -

(A) Treatment of less than S-pereent sharehoiders,--Except as provided in subparagraphs (B)(i) and (C), in deterniining

whether an ownership change has occurred, all stock owned by shareholders of a corporation who are not 5-percent

shareholders of such corporation sball be treated as stock owried by l 5-percent shareholder of such corporation.

(B) Coordination with equity structure shiftse -For purposes of determining whether an equity structure shift (or

subsequent transaction) is an ownership change--

(i) Less than 5-pereent shareholders.--Subparagraph (A) shall be applied separately with respect to each group of

shareholders (immediately before such equity structure shift) of each corporation which was a party to the reorganization

involved in such equity structure shift.

(ii) Acquisitions of stock.--Unless a different proportion is established, acquisitions of stock after such equity structure

shift shall be treated as being made proportionately from all shareholders immediately before such acquisition.

(C) Coordination with other owner shifts,--Except as provided in regulations, rules similar to the rules of subparagraph

(B) shall apply ita determining whether there has been an owner shift involving a 5-percent shareholder and whether such

shift (or subsequent transaction) results in an ownership change.

(D) Treatment of worthless stoel€.--lf any stock held by a50-percent shareholder is treated by such shareholder as

becoming worthless during any taxable year of such shareholder and such stock is held by such shareholder as of the close

of such taxable year, for purposes of determining wbether an ownership change occurs after the close of such taxable

year, such shareholder--
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(i) shall be treated as having acquired such stock on the 1 st day of his l st succeeding taxable year, and

(ii) shall not be treated as having owned such stock dazring any prior period.

For purposes of the preceding sentence, the term "50-percent shareholder" means any person owning 50 percent or

more of the stock of the corporation at any time dauing the 3-year period ending on the last day of the taxable year

with respect to which the stock was so treated.

(h) Special rules for built-in gains and losses and section 338 gains.--For purposes of this section--

(1) In general.-

(A) Net unreaiized built-in gain.-=

(i) In general.--If the old loss corporation has a net unrealized built-in gain, the section 382 limitation for any recognition

period taxable year shall be increased by the recognized built-in gains for such taxable year.

(il) Lianitation:-"Phe increase under clause (i) for any recognition period taxable year shall not exceed--

(I) the net unrealized built-in gain, reduced by

(II) recognized built-irt gains for prior years ending in the recognition period.

(B) Net unrealized built-in toss.--

(i) In general: -If the old loss corporation has a net unrealized built-in loss, the recognized built-in loss for any

recognition period taxable year shall be subject to limitation under this section in the same manner as if such loss were

a pre-change loss.

(ii) Lirnitation:-Clause (i) shall apply to recognized built-in losses for any recognition period taxable year only to the

extent such losses do not exceed---

(I) the net unrealized built-in loss, reduced by

(II) recognized built-in losses for prior taxable years ending in the recognition period.
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(C) Slaeciai rules for certain section 338 gainss -lf an election under sectioit .33 $ is made in corinection with an ownership

change and the net unrealized built-in gain is zero by reason of paragraph (3)(B), then, with respect to such change, the

section 382 limitation for the post-change year in which gain is recognized by reason of such election shail be increased
by the lesser of--

(i) the recognized built-in gains by reason of such election, or

(ai) the net unrealized built-in gain (detennined without regard to paragraph (3)(B)).

(2) Recognized built-in gain anc3loss.-

(A) Recognized built-in gain:-The ternt "recognized built-in gain" means any gain recognized during the recognition

period on the disposition of any asset to the cxtent the new loss corporation establishes that--

(i) such asset was held by the otd loss corporation immediately before the change date, and

(ii) such gain does not exceed the excess of -

(I) the fair market value of such asset on the change date, over

(II) the adjusted basis of such asset on such date.

(B) Recognized built-in loss.--The term "recognized built-in loss" means any loss recognized during the recognition

period on the disposition of ariy asset except to the extent the new loss corporation establishes that--

(fl) such asset was not held by the old loss corporation inunediately before the change date, or

(fi) such loss exceeds the excess of--

(I) the adjusted basis of such asset on the change date, over

(II) the fair nearket value of such asset on such date.

Such term. includes any acnount allowable as depreciation, amortization, or depletion for any period within the

recognition period except to the extent the new loss corporation establishes that the arnount so allowable is not

attributable to the excess described in clause (ii).

(3) Net unrealized built-in gain and loss d.e#ined.--

_..
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(A) Net unrealized built-in gain and loss.--

(i) In general:-The terms "net unrealized built-in gairi' and "net unrealized built-in loss" mean, with respect to any

old loss corporation, the amount by which--

(1) the fair market value of the assets of such corporation imniediately before an ownership change is more or less,

respectively, than

(II) the aggregate adjusted basis of such assets at such time.

(ii) Special rule for redemptions or other corporate contractions.--If a redemption or other corporate contraction

occurs in connection with an ownership change, to the extent provided in regulations, determinations under clause (i)

shall be made after taking such redemption or other corporate contraction into account.

(B) Threshold requirement.-

(i) In general,-If the amount of the net unrealized built-in gain or net unrealized built-in loss (determined without

regard to this subparagraph) of any old loss corporation is not greater than the lesser of--

(1) 15 percent of the amount determined for purposes of subparagraph (A)(i)(I), or

(11) $10,000,000,

the net unrealized built-in gain or net unrealized built-in loss shall be zero.

(ii) Cash and cash items not taken into account: -In computing any net unrealized built-in gain or net unrealized built-

in loss under ctause (i), except as provided in regulations, there shall not be taken into account--

(I) any cash or cash item, or

(li) any marketable security which has a value which does not substantially differ from adjusted basis.

(4) I7isallowed loss allowed as a earryfortia'ard. -If a deduction for any portion of a recognized built-in loss is disallowed
for any post-change year, such portion--

(A) shall be carried forward to subsequent taxable years under eules similar to the rules for the carrying forward of net
operating losses (or to the extent the amount so disallowed is attributable to capital losses, under rules similar to the rules
for the carrying forward of net capital losses), but
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(B) shall be subject to limitation under this section in the same rnanner as a pre-change loss.

(5) Special rules for post-change year which includes change date.--For purposes of subsection (b)(3)--

(A) in applying subparagraph (A) thereof, taxable income shall be computed without regard to recognized built-in gains

to the extent such gains increased the section 382 limitation for the year (or recognized built-in losses to the extent such

losses are treated as pre-change losses), and gain described in paragraph (l)(C), for the year, and

(B) in applying subparagraph (B) thereof, the section 382 limitation shall be computed without regard to recognized built-

in gains, and gain described in paragraph (1)(C), for the year.

(6) Treatment of certain built-in items.--

(A) Income iterns.--Any item of income which is properly taken into accoiint during the recognition period but which is

attributable to periods before the change date shall be treated as a recognized built-in gain for the taxable year in which

it is property taken into account.

(B) Deduction iteans:-Any amount which is allowable as a deduction during the recognition period (determined without

regard to any carryover) but which is attributable to periods before the change date shall be treated as a recognized built-

in loss for the taxable year for which it is allowable as a deduction.

(C) Adjustments.--The amount of the net unrealized built-in gain or loss shall be properly adjusted for amounts which

would be treated as recognized built-in gains or losses under this paragraph if such amounts were properly taken into

account (or allowable as a deduction) during the recognition period.

(7) Recognition period, etc.°

(A) Ret:ognition period.--The term "recognition period" means, with respect to any ownership change, the 5-year period

beginning on the change date.

(B) Recognition period taxable year.--The term "recognition period taxable year" rnearis any taxable year any portion

of which is in the recognition period.

(8) Determination of fair market value in certain cases.--If 80 percent or more in value of the stock of a corporation is

acquired in I transaction (or in a series of related transactions during any 12-month period), for purposes of deterniining the

net unrealized built-in loss, the fair market value of the assets of such corporation shall not exceed the grossed up amount

paid for saieh stock properly adjusted for indebtedness of the corporation and other relevant items.
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(9) Tax-free exchanges or transfers.--The Secretary shall prescribe such regulations as may be necessary to carry out

the purposes of this subsection where property held on the change date was acquired (or is subsequently transferred) in a

transaction where gain or loss is not recognized (in whole or in part).

(i) Testing period.--For purposes of this section--

(1) 3-year period:-Except as otherwise provided in this section, the testing period is the 3-year period ending on the day of

any owner shift involving a 5-percent shareholder or equity structure shift.

(2) Shorter period where there has been ree€tflt ownership changeo -If there has been an ownership change under this

section, the testing period for determining whether a 2nd ownership change has occurred shall not begin before the lst day

following the change date for such earlier ownership change.

(3) Shorter period where all losses arise after 3-year period begfns: -The testing period shall not begin before the earlier of

the 1 st day of the I st taxable year from which there is a carryforward of a loss or of an excess credit to the I st post-change year

or the taxable year in which the transaction being tested occurs. Except as provided in regulations, this paragraph shall not

apply to any loss corporation which has a net unrealized built-in loss (determined after application of subsection (h)(3)(B)).

a) Change date.--For purposes of this section, the change date is--

(1) in the case where the last cotnpanent of an ownership change is an owner shift involving a 5-percent shareholder, the

date on which such shift occurs, and

(2) in the case where the last component of an ownership change is an equity structure shift, the date of the reorganization.

(k) Definitions and special rules.--For purposes of this section--

(1) Loss corporation.--The term "loss corporation" means a corporation entitled to use a net operating loss carryover or

having a net operating loss for the taxable year in which the ownership change occurs. Except to the extent provided in

regulations, such term includes any corporation with a net unrealized built-in loss.

(2) Old loss corporation.--The term "old loss corporation" means any corporation--

(A) witli respect to which there is an ownership change, and

(B) which (before the ownership change) was a loss corporation.
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(3) New loss corporation:-The term "new loss corporation" means a corporation which (after an ownership change) is a

loss corporation. Nothing in this section shall be treated as implying that the same eorporation may not be both the old loss

corporation and the new loss corporation-

(4) Taxable income.--Taxable income shall be computed with the modifications set forth in seetio 172(,i),

(5) Value: -The term "value" means fair market value.

(6) Rules relating to stock.--

(A) Preferred stocls.--13xcept as provided in regulations and sA.ibsection (e), the tertn "stock" rneans stock other than stock
described in sucti«n 1 504(a)(4).

(B) Treatment of certain rights, etc.--The Secretary shalt prescribe such regulations as may be necessary--

(i) to treat warrants, options, contracts to acquire stock, convertible debt interests, and other similar interests as stock, and

(ii) to treat stock as not stock.

(C) Determinations on basis of value.--Determinations of the percentage of stock of any coiporation held by any person

shall be made on the basis of value.

(7) 5-pereent shareholder. -The term "5-percent shareholder" means any person holding 5 percent or more of the stock of

the corporation at any time during the testing period.

(l) Certain additional operating rules: -For purposes of this section--

(1) Certain capital contributions not taken into account: -

(A) In general. -Any capital contribution received by an old loss corporation as part of a plan a principal purpose of which

is to avoid or increase any limitation under this section shall not be taken into account for purposes of this section.

(B) Certain contributions treated as part of plan.--For purposes of subparagraph (A), any capital contribution tnade

during the 2-year period ending on the change date shall, except as provided in regulations, be treated as part of a plan

described in subparagraph (A),

(2) Ordering rules for application of section.-
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(A) Coordination with section 172(b) carryover rules: -In the case of any pre-change loss for any taxable year

(hereinafter in this subparagraph referred to as the "loss year") subject to limitation under this section, for purposes of

determining under the 2nd sentence of section I72(b)(2) the aniount of such loss which may be carried to any taxable year,

taxable income for any taxable year shall be treated as not greater than--

(i) the section 382 limitation for such taxable year, reduced by

(ii) the unused pre-change losses for taxable years preceding the loss year.

Similar rules shall apply in the case of any credit or loss subject to limitation under srction 383.

(B) Ordering rule for losses carried from same taxable year.--In any case in which--

(i) a pre-change loss of a loss corporation for any taxable year is subject to a section 382 limitation, and

(ii) a net operating loss of such corporation from such taxable year is not subject to such limitation,

taxable income shall be treated as having been offset first by the loss subject to such limitation.

(3) Operating rules relating to ownership of stock.-

(A) Constructive ownership,--Section 3 1 8 (relating to constructive ownership of stock) shall apply in determining

ownership of stock, except that--

(i) paragral,al_: (1) and (5)(B) of ,ecuon 3 i?(t:) shall not apply and ar, individtsal and all members of his family described

in paragraph (] ) of section 3 iWa) shall be treated as i iiidivfrdual for purposes of applying this section,

(ii) paragraph (2) of sectit:n 3, l 8(a) shall be apislied--

(I) without regard to the 50-percent limitation contained in subparagraph (C) thereof, and

(II) except as provided in regulations, by treating stock attributed thereunder as no longer being held by the entity

from which attributed,

(iii) paragraph (3) of section 31 8(a) shall be applied only to the extent provided in regulations,

(iv) except to the extent provided in regiilations, an option to acquire stock shall be treated as exercised if such exercise

results in an ownership change, and
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(v) in attributing stock from an entity trntier parageaph (2) c3f'sect±on 318(a), there shall not be taken into account-

(I) in the case of attribution from a corporation, stock whicb is not treated as stock for purposes of this section, or

(iL) in the case of attribution from another entity, an interest in such entity similar to stock described in subclause (1).

A rule similar to the rule of clause (iv) shall apply in the case of any contingent purchase, warrant, convertible debt,

put, stock subject to a risk of forfeiture, contract to acquire stock, or similar interests.

(B) Stock acquired by reason of death, gift, divorce, separation, etc.--If-

(i) the basis of any stock in the hands of any person is determined--

(I) under st^chox7 10 i 4 (relating to property acquired from a decedent),

(fi) 9c-.crion 1015 (relating to propeerly acquired by a gixl or transfer in trust), or

(111) sectiun 1(741(b)(2) (retating to transfers of property between spouses or incident to divorce),

(li) stock is received by ar_ty person in satisfaction of a right to receive a pecuniary bequest, or

(iii) stock is acquired by a person pursuant to any divorce or separation instrument (within the rneanittg of section 7 t(b)

(2)),

such person shall be treated as owning such stock dttring the period such stock was owned by the person from whom

it was acquired.

(C) Certain changes in percentage okrnership which are attributable to fluctuations in value not taken into

account.--Except as provided in regulations, any change in proportionate ownership which is attributable solely to

fluctuations in the relative fair tnarket values of different classes of stock shall not be taken into account.

(4) Reduction in value where substantial nonbusiness assets.--

(A) In general.--df, immediatety after an ownership change, the new loss corporation has substantial nonbusiness assets,

the value of the old loss corporation shall be reduced by the excess (if any) of--

(i) the fair market value of the nonbusiness assets of the old loss corporation, over
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(ii) the nonbusiness asset share of indebtedness for which such corporation is liable.

(B) Corporation having substantial nonbusiness assets.--For purposes of subparagraph (A)--

(i) In general.--The old loss corporation shall be treated as having substantial nonbusiness assets if at least # of the
value of the total assets of such corporation consists of nonbusiness assets.

(ii) Exception for certain investment entities.--A regulated investment company to whieh part I of subehapter M

applies, a real estate investment trust to whicli part II of subchapter M applies, or a REMIC to which part IV ofsubchapter

M applies, shall not be treated as a new loss corporation havivag substantial nonbusiness assets,

(C)1Vonbusiness assets.--For purposes of this paragraph, the term "nonbusiness assets" means assets held for investment.

(D) Nonbusiness asset share.--For purposes of this paragraph, the nonbusiness asset share of the indebtedness of the

corporation is an amount which bears the same ratio to such indebtedness as--

(i) the fair market value of the nonbusiness assets of the corporation, bears to

(1'n) the fair market value of all assets of such corporation.

(E) Treatment of subsidiaries.--For purposes of this paragraph, stock and securities in any stibsidiary corporation shall be

disregarded and the parent corporation shall be deemed to own its ratable share of the subsidiary's assets. For purposes of

the preceding seritence, a corporation shall be treated as a subsidiary if the parent owns 50 percent or more of the combined

voting power of all classes of stock entitled to vote, and 50 percent or more of the total value of shares of all classes of stock.

(5) Title 11 or similar case: -

(A) In gencral:-Subsection (a) shall not apply to any ownership change if--

(i) the old loss corporation is (itnrnediately before such ownership change) under tite jurisdiction of the court in a Title
11 or similar case, and

(ei) the shareholders and creditors of the old loss corporation (determined immediately before such ownership change)

own (after such ownership change and as a result of being shareholders or creditors imm.ediately before such change)

stock of the new loss corporation (or stock of a controlling corporation if also in bankruptcy) which meets the

requirements of section 1504(a)(2) (determined by substituting "50 percent" for "80 percent" each place it appears).

(B) Reduction for interest payments to creditors becoming shareholders.--In any case to which subparagraph (A)

applies, the pre-change losses and excess credits (within the meaning of section 385(a)(2)) which may be carrieci to a post-
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change year shall be computed as if no deduction was allowable under this chapter for the interest paid or accrued by the

old loss corporation on indebtedness which was converted into stock pursuant to Title 1 I or similar case during--

(i) any taxable year ending during Gdia 3-year period preceding the taxable year in which the ownership change occurs, and

(ii) the period of the taxable year in which the ownership change occurs on or before the change date.

(C) Coordination with section 108.--In applying section I t}8(e)(8) to any case to which subparagraph (A) applies, there

shall not be taken into account any indebtedness for interest described in subparagraph (B),

(I)) Section 3821imitation zero if another change within 2 years:-If, during the 2-year period immediately following an

ownership change to which this paragraph applies, an ownership change of the new loss corporation occurs, this paragraph

shall not apply and the section 3$2 limitation with respect to the 2nd ownership change for any post-change year ending

after the change date of the 2nd ownership change shall be zero.

(E) Only certain stock taken into account.--For purposes of subparagraph (A)(ii), stock transferred to a creditor shall be

taken into account only to the extent such stock is transferred in satisfaction of indebtedness and only if such indebtedness--

(i) was held by the creditor at least 18 months before the date of the filing of the Title 11 or similar case, or

(ii) arose in the ordinary course of the trade or business of the old loss corporation and is held by the person who at all

times held the beneficial interest in such indebtedness.

(F) Special rule for certain financial institut°ions: -

(i) In geaaerat: -In the case of any ownership change to which this subparagraph applies, this paragraph shall be applied--

(I) by substituting "1504(a)(2)(B)" for "1504(a)(2)" and "20 percent" for "50 percent" in subparagraph (A)(ii), and

(II) without regard to subparagraphs (B) and (C).

(ii) Special rule for depositors.--For purposes of applying this paragraph to an ownership change to which this

subparagraph applies--

(I) a depositor in the old loss corporation shall be treated as a stockholder in such loss corporation immediately before

the change,

(II) deposits which, after the change, become deposits of the new Ioss corporation shall be treated as stock of the

new loss corporation, and
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(III) the fair market value of the outstanding stock of the new loss corporation shall include the amount of deposits

in the new loss corporation immediately after the change.

(iii) Changes to which subparagraph applies.--This subparagraph shall apply to--

(I) an equity structo.re shift which is a reorganization described in section 368(a)(3)(f3)(ii) ( as modified by scctSon

368(a)(3)(D)(iv)), or

(II) any other equity structure shift (or transaction to which .secrion 351 applies) which occurs as an integral part of

a transaction involving a change to which subelause (I) applies.

This subparagraph shall not apply to any equity structure shift or transaction occurring on or after May 10, 1989.

(G) Title 11 or similar ease.--I<or purposes of this paragraph, the term "Title i 1 or similar case" has the meaning given

such term by seciion 368(a)(3)(A).

(H) Election not to have paragraph appfly: -A new loss corporation may elect, subject to such terms and conditions as

the Secretary may prescribe, not to have the provisions of this paragraph apply.

(6) Special rule for insolvency transactions,--If paragraph (5) does not apply to any reorganization described in

subparagraph (G) of section 368(a)(t) or any exchange of debt for stock in a Title 11 or similar case (as defined in section

368(a)(3)(A)), the value under subsection (e) shall reflect the increase (if any) in value of the old loss corporation resulting

from any surrender or cancellation of creditors' claims in the transaction.

(7) Coordination with alternative minimum tax.--The Secretary shall by regulation provide for the application of this

section to the alteniative tax net operating loss deduction under scction 56(d).

(8) Predecessor and successor entities: -Except as provided in regulations, any entity and any predecessor or successor

entities of such entity shall be treated as I entity.

(m) Regutationso--The Secretary shall prescribe such regulations as may be necessary or appropriate to carry out the purposes

of this section and section 3 83, including (but not lirnited to) regulations-_

(4) providing for the application of this section and section 3831 where an ownership change with respect to the old loss

corporation is followed by an ownership change with respect to the new loss corporation, and

(2) providing for the application of this section and section 383 in the case of a short taxable year,
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(3) providing for such adjustments to the application of this section and section 383 as is necessary to prevent the avoidance

of the purposes of this section and seetion 383, including the avoidance of such purposes through the use of related persons,

pass-thru entities, or other intermediaries,

(4) providing for the application of subsection (g)(4) where there is only I corporation involved, and

(5) providing, in the case of aaly group of corporations described in section 156"3(a) (determined by substituting "50 percent"

for "80 percent" each place it appears and determined without regard to paragraph (4) thereof), appropriate adjustments to

value, built-in gain or loss, and other items so that items are not omitted or taken into account more than once.

(n) Special rule for certain ownership changes.--

(1) In general.--The limitation contained in subsection (a) shall not apply in the case of an ownership change which is

pursuant to a restructuring plan of a taxpayer which--

(A) is required under a loan agreement or a commitment for a line of credit entered into with the Department of the Treasury

under the Emergency Economic Stabilization Act of 2008, and

(B) is intended to resnlt in a rationalization of the costs, capitalization, and capacity with respcct to the manufacturing

workforce of, and suppliers to, the taxpayer and its subsidiaries.

(2) Subsequent acquisitions.--Paragraph (1) shall not apply in the case of any subsequent ownership change unless such
ownership change is described in such paragraph.

(3) Limitation based on control in corporation: -

(A) In general,--Paragraph (1) shall not apply in the case of any ownership change if, irnmediately after such ownership

change, any person (other than a voluntary employees' beneficiary association under section 501(c)(9)) owns stock of the

new loss corporation possessing 50 percent or more of the total combined voting power of all classes of stock entitled to

vote, or of the total value of the stock of such corporation.

(B) Treatment of related persons.--

(i) In general.--Related persons shall be treated as a single person for purposes of this paragraph.

('ri) Related persons.--For purposes of clause (i), a person shall be treated as related to another person if--

(1) such person bears a relationship to such other person described in sectioca 267(h1 or 707(b), or
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(Il) such persons are members of a group of persons acting in concert.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 129; Aug. 31, 1964, Pub.L. 88-554, § 4(b)(3), 78 Stat. 763; Oct. 4, 1976, Pub,L. 94-455,
Title VIII, § Btifi(e), 90 Stat. 1599; ;3ec. 24, 1980, Pub.L. 96-589, ^ 2(d), 94 Stat. 3396; Aug. 13, 1981, I'zab.L, 97-34, Title

11, § 2=12,. 95 Stat. 255; July 38, 1984, Pub.L. 98-369, Div. A, Title 1, § 62(b)(1), 98 Stat. 583; Oct. 22, 1986, Pub.L. 99-514,

Title VT, § 621(a), (e)(I), 100 Stat. 2254, 2266; Dec. 22, 1987, fub.L. 100-203, Title X, § 10225(a), (b), 101 Stat, 1330-413;

Nov. 10, 198$,1'ub.L. 100-647,Title I, § â 0016(d)€.1)(A) to (C), (2) to (10), (17)(A), (18) to (28)(A), (29), (t)(22)(A), Title Tt1', §

4012(a)(3), (b){i)(B),'Title V, § 5077(a), 102 Stat. 3395 to 3397, 3398 to 3400,3426, 3656, 3657, 3683; Aug. 9, 1989, Pub.L,

10 1..73, Title XIV, § 1401(a)(2), :03 Stat, 548; Dec, 19, 1989, Pub.L. 101-239, Title VII, §§ 72U5(a), 7304(d)(1), 7811(c)(5)

(A), 7815(!i), 784i(cf)(11), 103 Stat. 2335, 2354, 2407, 2420, 2428; Aug. 10, 1993, Pula.L. t03-66, Title XIII, § 13226(a)(2)

(A), 107 Stat. 487; Atig, 20, 1946, Ptb.I,. 1£74-188, Title 1, § 1621(b)(3), 110 StaL 1867; Oct. 22, 2004, Pub.L. 108--357, Tttle
VIII; § 835(b)(2), 118 Stat. 1593, Feb. 17, 2009, Pub.L, 111-5, t.31v. B, Title 1, § 1262(a' ), 123 Stat. 343.)

26 U.S.C.A. § 382,26 USCA § 382
Current through P.L. 113-200 approved 12-4-2014
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