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INTRODUCTION

Against Appellees’ attempt at one of the largest re-writes in Ohio’s wage and hour law’s
history, Appellants, Robert and Joan Minchak, request that this Court uphold the constitutionality
of R.C. 4111.14 to maintain the state’s long-standing laws regarding entitlement to minimum
wage. As aresult of the Second District’s failure to analyze properly the constitutionality of Ohio’s
wage and hour laws, businesses and their owners now need protection from lawsuits by
commissioned outside salespeople, who are seeking minimum wage under a drastically new
interpretation of Ohio’s wage and hour law. Before the Second District’s decision, Ohio law, like
the federal Fair Labor Standards Act, 29 U.S.C. 201, et seq., did not extend minimum wage
entitlement to outside salespeople or other types of employees that receive compensation through
commissions or other means. In fact, the Ohio Department of Commerce continues to tell
employers — and requires them to post the information conspicuously — that outside salespeople
are not entitled to minimum wage. See Ohio Department of Commerce Division of Industrial
Compliance Employment flier at 3.1

Now, however, Appellees want to change the law by declaring a portion of it
unconstitutional, with the result being that commissioned outside salespeople, as well as other
traditionally exempt employees (meaning the employees not entitled to minimum wage or
overtime), would receive an hourly minimum wage in addition to an earned commission.

STATEMENT OF FACTS

Appellees worked for Cheap Escape as outside sales representatives and were paid either

commissions plus a draw, or commissions without a draw. See Appendix C at 1 5. Robert Minchak

! See http://www.com.ohio.gov/documents/dico_2014minimumwageposter.pdf.
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and Joan Minchak owned Cheap Escape. Id. at § 1. Until its bankruptcy during the underlying
case at the trial court, Cheap Escape published a coupon book for consumers. See id. at { 5-6.
With Cheap Escape no longer in business, Appellees amended their complaint and brought claims
only against Robert Minchak and Joan Minchak personally as “employers” under Article II,
Section 41 of the Ohio Constitution. 1d.

In short, Appellees claim that in addition to the entitlement to commissions, the Minchaks
were obligated to pay them minimum wage. Id. Even though Appellees admit that they were
“outside salespeople”, they nevertheless claim that they were entitled to receive minimum wage
(in addition to earned commissions) under Article 11, Section 34a of the Ohio constitution.? Id. at
5, 15. The Minchaks paid Appellees their earned commissions, but deny that Appellees were
also entitled to an additional hourly minimum wage. The Minchaks base their position, not on
some flight of fancy, but upon long-standing federal and Ohio laws that exempt “outside
salespeople” from minimum wage. Id. at {1 5, 14.

The entirety of Appellees’ claim is predicated upon a complete revision and rewriting of
Ohio’s wage and hour law. In fact, the only way Appellees’ claims can succeed is to convince this
Court to change Ohio’s wage and hour law to extend minimum wages to traditionally exempt
employees, including outside sales people who also receive commission, thereby declaring O.R.C
8§ 4111.14 unconstitutional. To do that, Appellees must demonstrate beyond a reasonable doubt
that R.C. 4111.14 conflicts irreconcilably with Article 11, Section 34a of the Ohio Constitution and
that there is no way the two can be harmonized. Because 4111.14 exists in harmony with Article

I1, Section 34a, Appellees cannot meet their burden.

2 Ohio Constitution Article 11, Section 34a will be referred to in this brief as “Article 11, Section
34a”.



ARGUMENT

Proposition of Law No. 1: The meaning of the term “employee” under R.C. 4111.14(B)(1)
is constitutionally valid because it does not clearly conflict with or restrict the meaning of
that same term under Article 11, Section 34a of the Ohio Constitution.

A. R.C. 4111.14 is Constitutional

Before Ohio’s current wage and hour laws existed, the federal government enacted the Fair
Labor Standards Act (“FLSA”), 29 U.S.C. 201, et seq. The FLSA, among other things, limits the
types of “employees” that are entitled to receive minimum wage. Ohio later enacted its own
minimum wage laws. The provisions applicable to this case are found jointly in Article Il, Section
34aand R.C. 4111.14. Although there are two different provisions, both have the same underlying
intent — to apply the FLSA to Ohio. In fact, both expressly state that “employee” has “the same
meanings as . . . the Fair Labor Standards Act[.]”

In pertinent part, Article I, Constitution Section 34a states:

The provisions of this section shall not apply to employees of a solely family owned
and operated business who are family members of an owner.
*k*x

As used in this section: “employer,” “employee,” “employ,” “person” and
“independent contractor” have the same meanings as under the federal Fair
Labor Standards Act or its successor law, except that *** “employee” shall not
include an individual employed in or about the property of the employer or
individual's residence on a casual basis. Only the exemptions set forth in this section
shall apply to this section. [Emphasis added.]

Similarly, R.C. 4111.14 provides:

(B)  Inaccordance with Section 34a of Article 11, Ohio Constitution, the terms
“employer,” “employee,” “employ,” “person,” and “independent contractor” have
the same meanings as in the “Fair Labor Standards Act of 1938,” 52 Stat. 1060,
29 U.S.C. 203, as amended. In construing the meaning of these terms, due
consideration and great weight shall be given to the United States department of
labor’s and federal courts’ interpretations of those terms under the Fair Labor
Standards Act and its regulations. As used in division (B) of this section:

1) “Employee” means individuals employed in Ohio, but does not mean
individuals who are excluded from the definition of “employee” under 29 U.S.C.



203(e) or individuals who are exempted from the minimum wage requirements in
29 U.S.C. 213 and from the definition of “employee” in this chapter.

(Emphasis added.)

These provisions were meant to work together to accomplish the same goal — allowing
certain employees to receive minimum wage, while exempting others in the same manner as the
FLSA. No dispute exists that both provisions expressly adopt the FLSA’s meaning of employee.
Therefore, for this Court to uphold the constitutionality of R.C. 4111.14, it simply has to follow
the instruction from Article 11, Section 34a: apply the meaning of employee from the FLSA to
Ohio’s minimum wage laws.

1. Ohio law incorporates the FLSA’s “Meaning” versus its “Definition” of employee.

The primary dispute between the parties is the difference between the words “meaning”
and “definition”. A term’s “meaning” is broader than its “definition.” “Meaning” is defined as:
“The sense of anything, but especially of words; that which is conveyed (or intended to be
conveyed) by a written or oral statement or other communicative act.” BLACK’S LAW DICTIONARY
(9th Ed. 2009). In contrast, a “definition” is “[t]he meaning of a term as explicitly stated in a
drafted document such as a contract, a corporate bylaw, an ordinance, or a statute ***.” (Emphasis
added.) Id. In other words, a term’s definition is just one particular and explicit piece of the term’s
broader meaning. See Bilstad v. Wakalopulos, 386 F.3d 1116, 1122 (Fed.Cir.2004) (finding that
the ordinary meaning of the term “plurality” encompassed multiple definitions of the same term).
Determining the FLSA’s complete meaning of “employee” requires both the strict definitions,
exceptions, and exemptions.

With respect to the meaning of “employee” for Ohio’s minimum wage laws, the plain
language used by Article 1, Section 34a and R.C. 4111.14 is virtually identical. Both provisions

look to the meaning (not “definition”) of “employee” through the FLSA. The difference between



the two is minor: Article 11, Section 34a incorporates the entire FLSA to determine the meaning
of “employee”, whereas R.C. 4111.14 points to the applicable provisions of the FLSA — the strict
definition and exemption sections. The difference between the two is not conflicting, as both share
a common goal. Moreover, the provisions cited in R.C. 4111.14 provide necessary precision to
enable courts and employers to implement Acrticle 11, Section 34a consistently.

2. The entire FLSA applies to Article 11, Section 34a.

One thing is clear — Ohio intended to identify “employee” through the meaning provided
by the FLSA. Ohio did not have to reference or incorporate the FLSA into Article 11, Section 34a
or R.C. 4111.14 to establish the meaning of an employee entitled to minimum wage. In fact, if the
legislature wanted to change the meaning of employee from that set forth by the FLSA, the drafters
of Article 11, Section 34a could have easily devised a separate definition. They also could have
pinpointed one specific section of the FLSA and discarded the rest. They chose not to do either of
those things. Instead, both Article Il, Section34a and R.C. 4111.14 expressly incorporate the
general meaning of “employee” under the FLSA. Because the drafters chose to use meaning as
opposed to definition, the Second District could not — and this court cannot — change the wording
“by judicial fiat.” See Hulsmeyer v. Hospice of Southwest Ohio, Inc. (2014), Ohio St. No. 2014-
Ohio-5511. Therefore, to find that R.C. 4111.14 is constitutional, all this Court has to do is exactly
what Article 1, Section 34a and R.C. 4111.14 say to do: adopt the meaning of employee under the
FLSA.

The FLSA uses several sections to create the meaning of an employee entitled to minimum
wage: strict definitions, exceptions, and exemptions to the general definition. See 29 U.S.C. 8§
203 and 213. The exceptions and exemptions categorize individuals who meet the strict

definitional requirements, but are not entitled to minimum wage. See 29 U.S.C. § 203(e) and 29



U.S.C. 8 213. For example, the exemptions exclude outside salespeople, executives, those working
in a professional capacity, newspaper delivery people, part time farmers, and summer camp
counselors from receiving minimum wage.®> The FLSA exemptions are crucial to common
compensation structures, and serve as the foundation for current wage and hour laws. It is these
definitions and exemptions that entitle executives to receive compensation from dividends only,
or that allow business partners to work without taking a salary. In other words, to determine
whether an “employee” — broadly defined as “any individual employed by an employer” — is
required to receive minimum wage under the FLSA, one must review multiple provisions of the
FLSA. See 29 U.S.C. 8 203(e).

By arguing that Article I, Section 34a only applies the FLSA’s strict definition of
“employee” when it references the entire FLSA, Appellees and the Second District both pretend
that the FLSA is a much smaller law than what Ohio adopted. In short, rather than adopting the
entire FLSA, as Article 11, Section 34a expressly states, Appellees have cherry-picked only one
piece of the FLSA in an effort to expand the types of employees entitled to minimum wage. Had
the legislature intended to broaden the categories of individuals who are entitled to minimum wage
under the FLSA in drafting Article I1, Section 344, it would not have incorporated the entire FLSA.
To argue otherwise does not make any sense.

B. Article 11, Section 34a and R.C. 4111.14 are compatible.

Despite the foregoing, Appellees want a new understanding of Ohio’s wage and hour laws
that neither voters nor the legislature ever considered. The new outcome would be that huge

numbers of employees who historically have not been entitled to receive minimum wage would

3 If Appellees’ argument prevails, these employees would also be entitled to receive minimum
wage — even though they never had been previously entitled in Ohio.

6



now get it — in addition to whatever other compensation they might receive. However, to have
their way, Appellees must prove to this court that R.C. 4111.14 is unconstitutional. Before this

Court can declare R.C. 4111.14 unconstitutional, Appellees must prove beyond a reasonable

doubt that the statute and the constitutional provision are clearly incompatible and

irreconcilable. State v. Carswell (2007), 114 Ohio St.3d 210 (citations omitted). This means that
before this Court may strike down R.C. 4111.14 as unconstitutional, it must be convinced beyond

a reasonable doubt that the statutory meaning of “employee” is so incompatible with the meaning

of that same term under Article 11, Section 34a that it cannot be reconciled. Appellees cannot meet
their burden.

First, since Article I, Section 34a and R.C. 4111.14 both adopt the meaning of “employee”
under the FLSA, by definition the two should not conflict. Second, even if the two provisions
were interpreted to be at odds, a reviewing court must attempt to reconcile them. When the Second
District declared 4111.14 unconstitutional, it completely abandoned the required standard. The
Second District seemingly went out of its way to find conflict between R.C. 4111.14 and Atrticle
Il, Section 34a, ignoring any alternative interpretations. In fact, in his dissent Judge Welbaum
shows how easily Article 11, Section 34a and R.C. 4111.14 can be harmonized:

Notably, Article Il, Section 34a of the Ohio Constitution uses the plural term
“meanings,” which encompasses more than just a single definition. In addition,
Section 34a does not confine itself only to the meaning of employee under 29
U.S.C. 203(e)(1). Instead, Section 34a states that “[a]s used in this section:
‘employer,” ‘employee,” ‘employ,” ‘person’ and ‘independent contractor’ have the
same meanings as under the federal Fair Labor Standards Act or its successor law
* * * This reference includes the entirety of the act, not just a specific section.
Under 29 U.S.C. 213(a)(1) of the FLSA, outside sales employees are excluded
from eligibility to receive minimum wages, and they are properly excluded
from coverage under Section 34a and R.C. 4111.14(B) as well.

My conclusion is also buttressed by the fact that Article I1, Section 34a of the Ohio
Constitution includes a specific exemption for “employees of a solely family owned
and operated business who are family members of an owner.” This exemption is



not one that was included in the FLSA. Logically, the drafters of Ohio's
constitutional amendment would have specifically mentioned the existing
exemptions and exclusions in the FLSA if they believed that these categories
were not already excluded from the meaning of “employees” for purposes of
Section 34a. Exempting one specific category of employees from Ohio's
coverage, while failing to exempt other previously-excluded categories, makes
no sense.

Haight v. Cheap Escape Co., 2014-Ohio-2447, 1 N.E.3d 1258, (2d Dist.), dissent at {{ 29-30
appeal allowed, 140 Ohio St. 3d 1466 (emphasis added).

Whenever there are “two possible interpretations of a statute, one unconstitutional and the
other valid, it is the duty of the court to adopt that which will save the act.” State ex rel Mack v.

Guckenberger (1942), 139 Ohio St. at 278. “[T]he statute and constitutional provisions must

be read together and so harmonized as to give effect to both when this can be done

consistently.” Id. This applies to both state and federal law. The United States Supreme Court
stated it is “beyond debate” that “the elementary rule is that every reasonable construction must be
resorted to, in order to save a statute from unconstitutionality.” Edward J. DeBartolo Corp. v.
Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (citations
omitted)(emphasis added). Had the Second District considered any reasonable alternative to
harmonize Article 11, Section 34a and R.C. 4111.14, as it was required to do, it would have easily
reconciled the provisions and found in the Minchaks’ favor. It did not.

1. The Second District failed to follow the law.

Nothing in the Second District’s decision reveals any effort to harmonize Article 11, Section
34a and R.C. 4111.14. Neither does the decision contain any analysis of an effort to save R.C.
4111.14 from unconstitutionality. Instead, the Second District looked at the language of Article 11,
Section 34a wearing blinders and declared — without explanation — only a small subsection of the

FLSA applied to the provision. See Appendix C at § 23. The Second District agreed the FLSA



exempts certain classes of employees from its meaning of the term, and it agreed that Appellees
would not be entitled to minimum wage under the FLSA. See id. at §15. Yet, even though Article
11, Section 34a expressly incorporates the entire FLSA, the Second District somehow determined
the FLSA exemptions are inapplicable in Ohio. Appellees and the Second District fail to apply —
or even to consider — the concept that the meaning of an employee under the FLSA extends beyond
one short sentence picked from one subsection of one provision — that, instead, the meaning could
incorporate the FLSA’s strict definitional provision to include the exemptions and exceptions. Had
it done so, following Judge Welbaum’s lead and Ohio law, it would have found that R.C. 4111.14
and Article 11, Section 34a can be — and historically have been — reconciled consistently.*

The Second District similarly employed an unwarranted restrictive reading of the FLSA
when it declared Article Il, Section 34a intended the meaning of “employee” to be only “any
individual employed by an employer[.]” See Appendix C at  17. The FLSA first defines
“employee” broadly as “any individual employed by any employer”. 29 U.S.C. § 203(e). That
same section then goes on to list several exceptions to that definition, such as government workers
and certain volunteers. Id. Then, in 29 U.S.C. § 203 the FLSA separately defines a “tipped
employee” and “employee in fire protection activities”. 29 U.S.C. § 203(t) and (y).

The FLSA also exempts multiple classes of employees from minimum wage, including
“any employee employed in a bona fide executive, administrative, or professional capacity,” any
employee working for a recreational establishment, such as a camp, that is not operational for more

than seven months a year, and employees employed in fishing operations. 29 U.S.C. 213(a)(1)-

* The Second District abused its discretion when it failed to consider any alternative interpretations
of the provisions. See State ex rel Cleveland Professional Football, LLC v. Buehrer, 140 Ohio
St.3d 480, 2014-Ohio-3615.



(5). The FLSA also exempts employees that circulate and publish county newspapers, computer
experts, and criminal investigators that are paid based upon their availability. 1d. at (a)(8)-(17).
Ohio adopts these exemptions broadly through Acrticle 11, Section 34a and explicitly through R.C.
4111.14. 1s it Appellees’ position that all of these should be paid an hourly minimum wage in
Ohio, and that employers must record all such employees’ hours worked? That does not make
sense. This lends more weight to the position that, as the express language of both provisions
state, the drafters adopted the entirety of the meaning from the FLSA, including the exemptions
and exceptions.

2. The FLSA should be read in pari materia.

The Second District ignored the FLSA’s meaning of employee. That failure led to a
holding that lacks a proper foundation. In fact, reading several related provisions together is a
standard concept of statutory interpretation. “The general rule is that statutes or statutory
provisions relating to the same class of persons or things, or the same or a closely allied subject or
object, may be regarded as in pari materia.” McKenzie v. Registrar, Bureau of Motor Vehicles,
12th Dist. No. CA95-01-005, 1995-WL-399379, *2 (citing American Jurisprudence 2d (1974)
288, Statutes, Section 189). “In pari materia’ means “on the same subject; relating to the same
matter.” BLACK’S LAW DICTIONARY (9" ed. 2009). With respect to statutory or constitutional
construction, it is fundamental that provisions relating to the same subject “may be construed
together, so that inconsistencies in one statute may be resolved by looking at another statute on the
same subject.” Id. In other words, this doctrine requires courts to construe provisions “so that
they are consistent and harmonious with a common policy and give effect to legislative intent.”
Ohio Bus Sales, Inc. v. Toledo Bd. Of Edn. (1992), 82 Ohio App.3d 1, 7 (citing Suex Co. v. Young

(1963), 118 Ohio App. 415).
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There is no dispute that the provisions of the FLSA all relate to the same subject — who is
entitled to minimum wage. Therefore, when construing the meaning of what class of individuals
Ohio law considers an “employee” entitled to minimum wage, the Second District needed to give
due consideration to all sections of the FLSA, including the exemption section. See Kruse v.
Holzer, 34 Ohio App.3d 356, 360, 518 N.E.2d 961 (10th Dist.1986)(Whiteside, J.,
dissenting)(arguing that had the legislature intended to permit simultaneous recovery under both
R.C. 5311.27(A) and (B), it would have written the words “under this section” rather than the
words “under this division”). In this case, the Second District failed to do it.

Moreover, this Court must make every effort to harmonize R.C. 4111.14 and Article I,
Section 34a. As shown above, R.C. 4111.14(B)(1) and Constitution Section 34a can be — and
historically have been — read together and consistently harmonized, meeting the threshold of
constitutionality. In fact, the Second District’s decision, as it stands, is likely to create more
confusion and discord as to which employees are entitled to minimum wage under Article II,
Section 34a. For example, can executives receive dividends in lieu of an hourly minimum wage
paid weekly or biweekly? Are struggling small businesses required to pay all owners an hourly
minimum wage, even though they would normally merely take profits, lest they risk lawsuits? Do
employers have to record the number of hours all employees work — including outside sales people,
executives, professionals, newspaper delivery people, and administrators — to ensure the
appropriate minimum wages are paid? The FLSA specifically exempts such practices, and Ohio
always has as well. In fact, the Second District acknowledges that federal law excludes Appellees

from receiving minimum wage. See Appendix C at { 15. Although Article 11, Section 34a does

11



not specifically exempt such employees, the Ohio Department of Commerce has shown that these
exemptions do apply, publishing Ohio’s minimum wage law for all employers to rely upon.®

The Second District’s ultimate disposition is curious since the Second District cannot
ignore that Article 11, Section 34a expressly adopts the entire FLSA to explain what “employees”
receive minimum wage. R.C. 4111.14 implements Article Il, Section 34a by specifically
pinpointing the applicable provisions of the FLSA, consistently harmonizing the meaning of
“employee” under both provisions and under the FLSA. At the very least, these issues create a
reasonable doubt as to the unconstitutionality of R.C. 4111.14(B)(1)’s definition of the term
“employee”. Therefore, the Second District’s decision must be overturned and this Court, after
attempting to harmonize R.C. 4111.14 and Article 1, Section 34a, should declare R.C. 4111.14
constitutional.

C. Article 11, Section 34a is not self-executing. Even if it were, it does not matter
because R.C. 4111.14 can still exist to implement the constitutional provision.

Appellees focused much of their argument in the lower courts about Article 11, Section 34a
being self-executing, but even if that were true, that alone is not dispositive. Although the Second
District did not directly address this issue, one federal court has cited the underlying appellate
decision to state Article Il, Section 34a is self-executing. See Brenneman v. Cincinnati Bengals,
S.D. Ohio No. 1:14-cv-136, 2014WL5448864; Castillo v. Morales, Inc., S.D. Ohio No. 2:12-cv-
00650, 2014WL4377835.

As both Brenneman and Castillo arise from federal courts, they are persuasive authority at
best and do not have any effect on this Court. First, neither case addresses the constitutionality of

R.C. 4111.14, nor do the decisions mention the definition or meaning of “employee”. Second,

5 See http://www.com.ohio.gov/documents/dico_2014minimumwageposter.pdf.
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these decisions do not discuss what impact R.C. 4111.14(B)(1) has on Article Il, Section 34a.
They merely interpret the lower court’s decision to find that Article I, Section 34a is self-
executing, nothing more. However, deeming a constitutional provision self-executing, in and of
itself, does not render other, related statutes meaningless.

Regardless, the plain text of Article Il, Section 34a shows it is not self-executing. To be
self-executing, a constitutional provision must be complete on its face, without needing
supplemental legislation. State v. Williams (2000), 88 Ohio St.3d 513, 521 (citations omitted). On
the other hand,

[A] constitutional provision is not self-executing if its language, duly construed,

cannot provide for adequate and meaningful enforcement of its terms without other

legislative enactment. Stated more succinctly, the words of a constitutional
provision must be sufficiently precise in order to provide clear guidance to

courts _with respect to their application if the provision is to be deemed self-

executing.

Id. (emphasis added).

Enacting R.C. 4111.14 to implement Article Il, Section 34a was proper and necessary.
Article 11, Section 34a relies upon the FLSA to supplement the constitutional language. However,
R.C. 4111.14 is necessary to clarify several essential terms, including “employee”. Atrticle II,
Section 34a explicitly contemplates subsequent implementing language. See Atrticle 11, Section
34a at |1 3, 5. Accordingly, Article Il, Section 34a is incomplete on its face and is not self-
executing.

Article 11, Section 34a requires some understanding of the FLSA to be effective, because
it merely points to the FLSA in its entirety to determine the meaning of “employee”. The drafters
of Article Il, Section 34a essentially told Ohio employers to read nineteen sections of the United

States Code — which, when printed, totals more than fifty pages — to determine which employees

are entitled to minimum wages. By not explicitly drafting a definition or otherwise explaining the
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meaning of “employee”, the language of Article I1, Section 34a is broad, and requires supplemental
legislation to implement its provisions. Accordingly, R.C. 4111.14 was enacted shortly after
Article 11, Section 34a, incorporating the constitution into it and identifying the applicable
provisions of the FLSA and defining other key terms.

In addition to the meaning of “employee”, R.C. 4111.14 explains many of the terms Article
I1, Section 34a fails to define. Without R.C. 4111.14, important terms such as “interested person,”
“damages”, and the applicable statute of limitations remain undetermined. Compare Art. Il 8 34a
with R.C. 4111.14(H), (J) and (K). Simply put, Article 11, Section 34a cannot stand alone, and
R.C. 4111.14 is necessary to implement it.

However, even if this Court were to find Article 11, Section 34a self-executing, it does not
matter because the inquiry does not stop there. Instead, the focus must be on the relationship
between R.C. 4111.14 and Article Il, Section 34a. This Court has stated that non-conflicting
statutory provisions apply to self-executing constitutional provisions. See State ex rel. Vickers v.
Summit Ct. Council, 97 Ohio St.3d 204 at 11 30-31. In fact, in Vickers this Court stated the self-
executing constitution provisions “may still be limited by relevant charter, statutory, or
constitutional provisions” if the constitution and the statute do not conflict. Id. at {1 24 and 31.
Thus, even if this Court deemed Avrticle 1, Section 34a self-executing, the meaning of “employee”
under R.C. 4111.14 would still apply to implement Article 1I, Section 34a, so long as the two are
not irreconcilably in conflict. As shown above, they are not.

In Vickers, a number of individuals formed a committee to file a petition proposing an
amendment to the Charter of Summit County, Ohio, which would establish term limits for certain
county offices. The Ohio Constitution provided that a legislative authority must immediately

submit a proposed amendment to the county charter once a petition was signed by eight percent
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(8%) of the electors of the county. However, the Ohio Revised Code provided that all such
petitions were required to contain a specific election-falsification statement.

The petition submitted by the committee in Vickers contained the appropriate number of
signatures required by the Constitution, but contained an outdated version of the election-
falsification statement required by statute. The committee argued that the petition did not have to
comply with the statutory requirements because they conflicted with the constitutional provision
and because the constitutional provision was self-executing. In rejecting these arguments, the
Ohio Supreme Court stated:

[T]he fact that Section 4, Article X is self-executing does not alter [the conclusion

that nonconflicting laws may be added]. Self-executing means merely that this

section is “effective immediately without the need of any type of implementing

action.” Black's Law Dictionary (7th Ed.1999) 1364; see, also, State ex rel. Russell

v. Bliss (1951), 156 Ohio St. 147, 151, 46 O.0. 3, 101 N.E.2d 289. Although power

authorized by the self-executing constitutional grant in [the Constitution]

exists without the aid of legislation, these provisions may still be limited by

relevant charter, statutory, or constitutional provisions. See State ex rel.

Bedford v. Cuyahoga Cty. Bd. of Elections (1991), 62 Ohio St.3d 17, 20, 577 N.E.2d

645. In Vickers, which involved a county charter amendment under Section 4,

Article X, we specifically recognized that nonconflicting statutes are applicable

to the county charter amendment process. 93 Ohio St.3d at 528, 757 N.E.2d

310. We also noted in Vickers that Section 3.05, Article I11 of the Summit County
Charter incorporated general law relating to municipalities. Id.

(Emphasis added.) Vickers, 2002-Ohio-5582, at {1 30-31.

Just as in Vickers, Article 11, Section 34a expressly permits laws to be passed to implement
its provisions. R.C. 4111.14 does just that — it simplifies Article 11, Section 34a’s reference to the
FLSA and other terms, while maintaining the purpose and intent of the provision. Self-executing
constitutional provisions do not exist in a vacuum. Instead, the focus must be on the relationship
between a statute and the constitutional provision, and whether the two can be harmonized. The
legislature is not required to pass implementing legislation, but if it chooses to do so, compliance

with those statutory provisions is mandatory unless they conflict with the constitutional provision.
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See State ex rel Vickers v. Summit Ct. Council, 97 Ohio St.3d 204 at § 24. Therefore, the statutory
definition of “employee” under R.C. 4111.14 will still apply to actions brought under Article II,
Section 34a, unless this Court concludes — after making every effort to harmonize the two
provisions — that the statutory definition irreconcilably conflicts with the constitutional provision.

As stated above, R.C. 4111.14 and Article 11, Section 34a are compatible such that they
can be, and have been, consistently reconciled to provide clear guidance to employers and

employees alike. For these, and all of the foregoing reasons, R.C. 4111.14 is constitutional.

Proposition of Law No. 2: If the statutory meaning of “employee” under R.C.
4111.14(B)(1) is unconstitutional and invalid, that conclusion and ruling should apply
prospectively only under the three-part test propounded in DiCenzo v. A-Best Products Co.

Should this Court conclude that the statutory meaning of “employee” under R.C. 4111.14
IS unconstitutional and invalid, this Court should apply that conclusion and ruling prospectively
only, under the three-part test propounded by this Court in DiCenzo v. A-Best Prods. Co., Inc., 120
Ohio St.3d 149, 2008-Ohio-5327.

First, the issue of the constitutionality of the statutory definition of “employee” under R.C.
4111.14 is one of first impression. A conclusion finding this statutory provision unconstitutional
would alter over seventy-five years’ worth of Ohio wage and hour law. Ohio employers could not
have foreseen such a result, especially considering the fact that the Ohio Attorney General already
concluded this statutory definition was consistent with Article I, Section 34a.

Second, retroactive application of the decision would neither promote nor hinder the
purpose behind the new rule. Ensuring that the minimum wage is paid according to Article II,
Section 34a would remain the purpose of a decision striking down R.C. 4111.14 as

unconstitutional, regardless of whether the decision is given retroactive or prospective effect.
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Third, retroactive application would impose an extremely inequitable result. Specifically,
retroactive application would expose Ohio employers, like the Minchaks, to a propagation of

collective action lawsuits under Article I, Section 34a for payment of back wages, despite the fact

that the employers, like the Minchaks, have complied with Ohio law at all times. Simple payment

of back wages would not even be the extent of this exposure. These law-abiding employers could
also be required to pay liquidated damages and attorney fees — all as a result of following Ohio
law and its published directives. In light of these considerations, any conclusion or ruling that the
definition of employee under R.C. 4111.14 is unconstitutional should be applied not to the
Minchaks but only prospectively to any litigants who come after this Court provides clear direction
to the state and its employers.

A. DiCenzo’s three-part test for prospective only application.

In DiCenzo, this Court concluded that its previous decision in Temple v. Wean United, Inc.
(1977), 50 Ohio St.2d 317, which imposed strict liability on nonmanufacturing sellers of defective
products, applied prospectively only. DiCenzo, 2008-Ohio-5327, at § 1. In so holding, this Court
recognized that “the general rule is that an Ohio court decision applies retrospectively unless a
party has contract rights or vested rights under the prior [law].” Id. at | 25 (citing Peerless Elec.
Co. v. Bowers (1955), 164 Ohio St. 209, at the syllabus). However, this Court also noted that it
has the discretion to apply its decision only prospectively after weighing the following
considerations:

1) whether the decision establishes a new principle of law that was not foreshadowed

in prior decisions;

@) whether retroactive application of the decision promotes or hinders the purpose

behind the rule defined in the decision; and,
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3 whether retroactive application of the decision causes an inequitable result.
Id. (citing Chevron Oil Co. v. Huson, 404 U.S. 97, 106-07 (1971)).

Moreover, this Court also emphasized that under the so-called Sunburst Doctrine, state
courts can apply a decision prospectively to avoid widespread injustice. See Minster Farmers
Coop. Exchange Co., Inc. v. Meyer (2008), 117 Ohio St.3d 459, 2008-Ohio-1259, { 30 (quoting
Hoover v. Franklin Cty. Bd. of Commrs. (1985), 19 Ohio St.3d 1, 9, (Douglas, J., concurring)).
Applying the three-part test in DiCenzo, should the Court conclude the statutory definition of
“employee” under R.C. 4111.14 is unconstitutional and invalid, the decision should be applied
prospectively only, or should be limited only to the named Appellees — John Haight and
Christopher Pence — against Minchaks.

1. Such a decision would establish a new principle of law that was not
foreshadowed in prior decisions.

The issue presented in this case, whether the statutory definition of “employee” under R.C.
4111.14 is constitutional, was a matter of first impression before the appellate court and is likewise
a matter of first impression before this Court. No other cases even foreshadowed the issue
presented in this case. In fact, quite the contrary is true. The Ohio Attorney General issued an
opinion letter in 2007 which specifically states that R.C. 4111.14 is “consistent with, and further
delineates, the analysis of who constitutes an ‘employee’ that is dictated by Section 34a.” See
Office of the Attorney General, State of Ohio, Opinion No. 2007-033, at p. 6, n.9.°

Since the enactment of the FLSA in 1938, outside salespeople have been exempt from the
minimum wage entitlement under federal law. Until June 6, 2014, outside salespeople were also

exempt from the minimum wage entitlement under Ohio law. Thus, employers have been

¢ This letter is found at http://www.ohioattorneygeneral.gov/getattachment/3de639e0-997f-4570-
9fc0-cd2b26dcc65d/2007-033.aspxX.
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operating for over seventy-five years with the expectation that an individual employed as an
outside salesperson (or in any other capacity that the FLSA historically exempts) could be paid
commissions and was not entitled to minimum wage. The Second District’s decision destroyed
this predictability by eviscerating the FLSA exemptions under Ohio minimum wage law. The
newly-created entitlement, which would result from striking down R.C. 4111.14’s meaning of
“employee”, would be a new principle of law that was not foreshadowed in prior decisions.

In such circumstances, the first factor of the DiCenzo test weighs in favor of prospective
only application. See Beaver Excavating Co. v. Testa (2012), 134 Ohio St.3d 565, 2012-Ohio-
5776, 1 44. In Beaver Excavating, this Court concluded that the allocation of revenues from the
commercial-activity tax (“CAT”) contained in R.C. 5751.20 violated Article XII, Section 5a of the
Ohio Constitution. Id. at § 38. However, this Court then applied the DiCenzo three-part test and
concluded that its decision in that case should be applied prospectively only. Id. at { 42-47. In
so concluding, this Court determined that the first factor weighed in favor of prospective only
application because the case presented an issue of first impression. Id. at  44.

Since this case also presents an issue of first impression, the application of such a change
in minimum wage law should be applied prospectively only. Otherwise, every employer in Ohio
who paid outside salespeople commissions, in accordance with federal and Ohio law, could face
minimum wage liability for the past three years. Instead, employers should be given time to adjust
their payroll, compensation, and reporting policies to comply with the new law. Similarly, this
Court should not penalize the Minchaks for following Ohio law.

2. Retroactive application of such a decision would neither promote nor hinder
the purpose behind the corresponding rule.

In Beaver Excavating, this Court stated the purpose of its decision striking down R.C.

5751.20 as unconstitutional was to ensure “the constitutional allocation of the CAT revenues ***.”
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Beaver Excavating Co. v. Testa (2012), 134 Ohio St.3d at 1 45. As a result, this Court concluded
that retroactive application of its decision would neither promote nor hinder the purpose behind its
determination “that allocation and crediting of the CAT revenue must be made according [to] the
provisions of Section 5a.” Id.

The same holds true in this case. Regardless of whether the decision is given retroactive
or prospective effect, ensuring that the minimum wage is paid according to Article 11, Section 34a
would remain the purpose of a decision striking down R.C. 4111.14 as unconstitutional. Thus,
retroactive application of such a decision would neither promote nor hinder the purpose behind
such arule.

3. Retroactive application of such a decision would cause an extremely
inequitable result.

In examining the third factor of the DiCenzo test, this Court often looks to the fiscal effect
of retroactive application. For instance, in DiCenzo, this Court stated:

[N]Jonmanufacturing sellers of asbestos *** could not have foreseen that these
products, distributed from the 1950s to the 1970s, could decades later result in
[their] being liable for injuries caused by that product. Imposing such a potential
financial burden on these nonmanufacturing suppliers years after the fact for an
obligation that was not foreseeable at the time would result in a great inequity.

DiCenzo, 2008-Ohio-5327, at { 47.
Moreover, in Beaver Excavating, this Court stated:
The fiscal effect of reallocating other state revenue to replace money that has been
expended for nonhighway purposes would have a significant, consequential, and
negative impact on the state's fiscal footing, which has been under sustained stress
for several years during the course of the economic recession. ***,
Clearly, the considerable sum of money implicated in this litigation and
its significant effect on state finances satisfy the foregoing standard with respect to
causing an inequitable result.

Beaver Excavating, 2012-Ohio-5776, at | 46-47.
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Finally, in Minster, which was decided before DiCenzo, this Court invoked the so-called
Sunburst Doctrine and concluded that its decision should apply prospectively only stating that it
did not intend to “create shock waves” throughout the affected sectors of Ohio’s economy, nor did
it intend to “encourage propagation of pleadings regarding past practices.” Minster, 2008-Ohio-
1259, at 1 30.

These same considerations weigh heavily in favor of prospective only application in this
case. As stated above, retrospective application would expose Ohio employers, like the Minchaks,

to collective action lawsuits, despite that they have complied with both Ohio law and the FLSA at

all times. At a minimum, should this Court determine R.C. 4111.14 is unconstitutional, this result
should only apply retrospectively to the named Appellees against the Minchaks. This would allow
the named Appellees, i.e. John Haight and Christopher Pence, the benefit of their appellate efforts,
without unnecessarily exposing the Minchaks to a class action when they had scrupulously
followed the law.

In conclusion, the three-part test propounded by this Court in DiCenzo weighs in favor of
prospective only application. Therefore, should this Court conclude that the statutory definition
of “employee” under R.C. 4111.14 is unconstitutional and invalid, this Court should apply that
conclusion and ruling prospectively, or at a minimum, retrospectively as to the named Appellees
only, only under the three-part test propounded by this Court in DiCenzo.

CONCLUSION

The starting point for this Court’s de novo review is that R.C. 4111.14 is constitutional and

operates in harmony with Article 11, Section 34a. Appellees have the immense burden to prove

R.C. 4111.14 is incapable of being harmonized with the constitution beyond a reasonable doubt.
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They cannot meet this high burden because there is no doubt that the two provisions are
compatible.

Ohio law requires that courts must presume a statute is constitutional, and must make every
effort to harmonize the two provisions. The Second District failed to do that. If it had, it never
would have found in Appellees’ favor. In fact, Judge Welbaum easily harmonized R.C. 4111.14
and Article 1, Section 34a in a matter of a few paragraphs. This was possible because the two
provisions were drafted to work together. They both incorporated the FLSA’s meaning, not strict
definition, of “employee.”

There is absolutely no evidence that the legislature or the people intended what Appellees
argue and the Second District held. Article I1, Section 34a was intended to incorporate the FLSA
and to require employers to keep records — not to drastically alter Ohio wage law by expanding
minimum wage entitlement to employees exempt under the FLSA.

For this Court to enforce the constitutionality of R.C. 4111.14, it simply has to do exactly
what Article 1, Section 34a and R.C. 4111.14 say to do: adopt the meaning of employee under the
FLSA. Accordingly, this Court should uphold the constitutionality of R.C. 4111.14 and reverse
the court of appeals’ decision.

However, even if this Court were to uphold the Second District’s decision and declare R.C.
4111.14 unconstitutional, the holding should be applied prospectively only. Such a decision would
drastically change Ohio’s minimum wage laws in a way that employers never anticipated.
Employers, like the Minchaks, should not be penalized for following the law, and should be given

an opportunity to make the necessary changes. At a minimum, any retrospective holding should
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be limited to the named appellees, Haight and Pence, and no others.
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FROELICH, P.J.
{1} John Haight and Christopher Pence appeal from a judgment of the

Montgomery County Court of Common Pleas, which found that they were not “omployees”
of Cheap Escape Coropany (d.b.a. JB Dollar Stretcher), as that term i3 defined in Ohio’s
minimum wage laws, when- they were working at the company as salespersons.
Defendants-Appellees Robert Minchak, Joan Minchak, and Mark Kosit were Cheap
Escape’s principals during the times relevant to this lawsuit,

Background

{92} The Ohio Fair Minimum Wage Amendmont (State Issue 2) was approverd by
Ohio voters in November 2006, and was incorporated into the Ohio Constitution at Article
U, Section 34a (“Section 34a”), It went into effect on December 8, 2006. A ceniral
provision of the amendment was that “every employer shall pay their {sic) enq:lbyees a wage
rate of not less thaw six dollars and eighty-tive cents per hour beginning Jonwary 1, 2007,”
(emphasis added) with (he amount to be adjusted annually thereafter pursuant o a formula
ted to the consumer price index, The amendment did not require any action by the Ohio
General Assembly to implement its protections, but it provided that “[Ijaws may be passed
to implement i#s provisions and to create additional remedies, increase the minimum wage
rate and extend coverage of the section, but in no manner restricting any provision of the
section * * =¥

{43} Shortly after votor approval of Section 34a, the Ohio General Assembly
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3
enacted R.C. 4111,14 and amended other portions of R.C. 4111.01 through R.C. 4111.10

{H.B. 690) “in implementation of Section 34a of Aiticle Ii, Ohio Constitution,”

{4} This appeal presents the question whether fhe General Assembly’s actions,
particularly itg passage of R,C. 4111,14, imposed requirements or defined terms in & manner
that conflicts with Section 34a and its sxpress provision that laws passed for jts
iplementation may extend, but not restrict, its coverage. If the statute clearly conflicts
with the constitutions] provision beyond 5 reasonzble doubt, it cannot stand. State ex rel,
Dickman v. Defenbacher, 164 Ohio St. 142, 146, 128 N.E.2d 58 (1955),

Facts and Procedural History

{5} Haight and Pence are former salespersons of Cheap Fscape, which published
a 'caupon magazine and operated a website for electronic coupons; they sold advertising
space in the magazine and website, There is some dispute as to how Cheap Escape’s
salespersons were paid, but all or a substantial part of their pay was through commissions,
Haight and Pence allege that they were paid Jess than the minimum wage during the Gme
that they worked for Cheap Escape, mnd this fact does not appear o be in dispute. The partics
disagree about whether Ohio law required Cheap Escape 10 pay Haight and Pence the
minmmum wage.

{16}  On February 6, 2012, Haight and Pence filed a complaint against Cheap
Escape and the Minchaks seeling “monetary, declaratory, and injunctive relief”' The

complaint identified the claims as follows: failure to pay minimum wages under Section 34a,

lHnlght and Pence brought their minimum wage olaim “on behalf of themselvos wod ] similasly situated ndividuals,”
as pormitied under Ssction 34a,
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declaratory action regarding definition of “employee” under Olio’s minimum wage lziws,
failurs to tender pay (earned commissions) by regular payday (R.C. 4113.15), breach of
contract in failing to pay all earned commissions, and quantuin meruit ‘(unjust enrichment).
Cheap Escape filed a counterclaim for unjust enrichment, Haight and Pence thereafier
filed two amended complaints, In pertinent part, the amended complaints sought class
action certification, omitted Cheap Escape as a defendant, added Mark Kosir as a
defendant-employer, 'added additional clatms against the Minchaks and Xosir under Section
34a and R.C. 4111.14 (which are not relevant to this appeal),® and dropped the claims
against Cheap Escape for breach of contract and unjust enrichment, Cheap Bscape and the
Minchaks thercafter dismissed their counterciaim fo;' unjust enrichment, We will hereafter
refer to the Minchaks and Kosir, collectively, as the owners of Cheap Fscape.

{17t  On Bebruary 19, 2013, Haight and Pence filed g motion for a declaratory
Judgment on the coustitutionality of the definition of “employee” contained in R.C.
A111.14(B)(1), arguing thet the resolution of this logal question would “go a long way in
resolving the lawsuit” On October 13, 2012, the trial court concluded that R.C.
4111.14(BX1) did not unconstitationally contradict or restrict the meaning of the term
“coployce,” as set forth m Section 34n, and therefore that R.C. 4111.14(B)(1) was
constitutionally valid, The cowet’s judgment included a statement that it was & final

appealable order and Civ.R. 54 certification that there was no just cause for delay:

2 fiece additonad dlaims includod a challenge to the vonstitutionality of the wiitten consent roquirement contained in
R.G. A11L4(KY)2), Toilure to maintain and provide employee vecords, retaliatior., and spallation ofevidence.
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[Clte ag Haight v, Cheap Escape Co., 2014-Ohio-2447,]
{8} Height and Pence appeel, raising two assignments of error, which we will

address together.”
The frial court exved in declaring that R.C. § 411114(BX1)’s
“additional exemptions to the deﬁnition of ‘employee’ apply to actions
brought under Ohio Const, Art, II, Sec, 34a.
The trial court erred in declaving that R.C. § 4111L.14(B)(1y’s
definition of “employee?” is constitutionally valid,
{99} The pivotal question posed by the assignments of ertor is whether the trial
court erred in concluding that the definition of an “employee” sel forth in R.C.
A111.14B)(1) is not in conflict with the definition o'f at “employee” contained in Ohio
Constitution, Article 1L, Section 34a, and that R.C. 4111.14(B}1) peunissibly implements
Section 344, This question turns on whether the definition of an “cmployee” in the stat.ute
is incdnupaﬁ})]e with the deﬁni’u’on of that term in Section 34a, If the staﬁxte, or any part of
it, conflicts with the constituzional provision, it is unconstitutional,
{910}  “His difficult to prove that a statute is unconstitutional. Al statutes have
a strong presumption of constiutionality. * * * Before a court way declare unconstitutional
an enactment of the legislative branch, ‘it must appear beyond a reasonable doubt that the
legislation and constitutional provisions are clearly inoompatiblé.”’ Grock v. Gen, Motors
Corp., 117 Ohio St.3d 192, 2008-Ohio-546, 883 N.E.2d 377, § 25, citing Defenbacher, 164
Ohio 8¢, 142, 128 N.E.2d 59, paragraph one of the syllabus.

“A legislative act is presvmed in law to be within the constitutional power of

3Tl|e Ohio Employment Lawyets Assoclation filed a brief of amicus curfas i support of Haight, Pence, and sthers
stmilarly sinated,

C5




the body making it, whether that body be a municipal or a state legislative
body. * * * That presumption of validity of such legislative enactment cammot
be overcome unless it appear tliat there is a clear conflict bctv}aen the
legislation in question and some particular provision or provisions of the
Constitution, * * * 'The question, whether a law be void for its repugnancy to
the Constitution, is, at all times, a quostion of much delicacy, which ought
seldom, if e\;er, to bo docided in the affirmative, in a doubtfl case,” * ¥ ¥ [A]
law should not be held unconstitutional on “slight implication” and “vague
conjecture” but only where the court has a “clear and strong conviction” that
the challengsd law is incérpatible with the Constitution. (Internal citations

omitted.)

N, Olmsted v. N. Olmsted Lond Holdings, Lid., 137 Olio App.3d 1, 7, 738 N.R.2d: 1 (8th

Dist.2000), citing Defenbacher.

W11} Section 34a defines “employee” and other tepms as follows:

As used in this section: “enuployer,” “employee,” “employ,” “person”
and “independent contractor” have the same moanings as under the foderal
Feir Labor Standards Act or its successof law, excepl that “employer” shall
also include the state and every political subdivision and “employee” shall
not include an individual employed in or about the property of the employer
or individual’s residence on a casual basis, Ouly the exemptions set forth in

this section shall apply to this section,

The Fair Labor Standard Act, 29 U.S.C. 203, defines an “employes” as “any
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individual employed by en smployer”; the definition set forth in this section is subject to

certain excepions, also set forth in that section, related to employees of & “public agency,”
an agricultural employer’s family members, and volunteers for a public agency. 29 US.C.
203(s),

012} RC. 411114, ensoted loss than two months after Section 34a,
acknowledges that its purposes are “in implementation of Section 34a of Artiole II, Ohio
Constitution,” R.C. 4111.14(A), and to cnsure that the wagp rate required by Section 343 is
paid to “Ohio employees, as defined in division (B)(L) of this section.” R.C, 4111 J4(A)(1).

The statute also states that
" In accordance with Section 34a of Article I, Olio Constitution, the terms

“employer,” “employee,” “employ,” “person,” and “independent contractor”

have the same moanings as in the “Fair Labor Standards Act of 1938, 52 Stat,

1060, 29 U.8.C. 203, as amendéd_ In construing the meaning of these terms,

due censideration and great weight shall e given to the United States

departiment of labor’s and fedoral couris® interpretations of those terms under

the Fair Labor Standards Act and its regulations, # * *

R.C, 4111.14(B). |

{9133 Although R.C. 4111.14(B)Y1) acknowledges that Section 344 defines
“employee” as having the “same meaning” as under the federal Fair Labor Standards Act, it
also includes s own definition of “Bmployee™

“EBmployec” means individuals employed in Ohio, but does not mean

individnals who are excluded from the definition of “employee” under 29
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'U.S.C. 203(e) [the Fair Labor Standards Act] or individuals who are exempted

fom the minimum wage requirements in 29 U.S.C. 213 and from he

definition of “employes” in this chaptor,
R.C. 4111,14(B)(1).

14} 29- U.S.C, 213 contains exemptions to the minimum wage and maximum
hour requitements of the Fair Labor Standards Act, These exempiions include “any
employee employed in a bona fide exscutive, administrative, or professional capacity * * *,
or in the capacity of outside salesman * * %7 29 US.C, 213(a)1). Ofher exemptions
include, very generally, summer camp employees, immediate family meombers wotking in
agricalture, criminal investipators, and employees of ﬁ_shing operations and  grmall
publications,

{115} For purposes of this appeal, the parties seom fo agree, and we will assuINo,
that Haight’s and Pence’s posiﬁons with Cheap Escape fell within the definition of an
Youtside salesperson,” which is exempt from minimum wage requirements under 29 U.S.C.
213. Thus, they would not have been entitled to the federal minimum wage uncier federal
law.

{16} The quostion, then, is whether Haight and Pence wore entitied under Ohio
law 10 be paid the Ohio minimum wage. They claim that they were, because the definition
of en employee under Section 34a s very broad and does not exclude employees who are
exempt from the federal minimum wage law under 29 U.8.C. 213, Haight and Pence further
arguc that, in enacting R.C, 4111.14(3)(1), the legislature impermissibly narrowed the

definition of an “emplayes” set forth in Section. 34a, The owners of Cherp Escape contend
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9
that the “meaning” of “emplovee” under the federal Fair Labor Standards Act, as that term is

used in Section 34a, is broader than the “definition” of “empioyes” in Section 34a, and that
the definition of employee contained in R.C. 4111.14(B)(1) does not cleatly conflict with the
eonstitutional provision’

{17} Section 34a’s statement that “employes” and other terms have “ihe same
- meanings a8 under the federal Fair Labor Standards Act,” coupled with its statement that
“[ojnly the exemptions set forth in this soction shall apply to this section,” preclude
ioterpreting Section 34a in the manner advocated by the owners of Cheap Escape. The
exemptions from minimum wage requirements set forth in 29 1.8.C. 213 do not alter the
deﬁnitioﬁ of “employee” set forth in 29 U.S.C. 203. Rather, the exemptions provide that
minimum wage (and maximum hour) requirements do not apply to certain categoties of
employess. Tn other words, the exemptious remove certain cetogorics of employees from the
minimum wage requirements set forth in other parts of the Fair Labor Standards Act, but they
do not temove persons in those categories from the definition of aﬁ employee. Thus, the
definition or “meaning” of an employee under the Fair Labor Standards Act is the broad
definition contained in 29 T.8.C, 203(¢) ~ “any individual employed by an omployer” —
tather than any narrower classification that applies for the provision of particular federal
protections, such as wage and hour rules.

{518} 'This conclusion is bolstered by the statement in Section 34a that “[only the
exemptions set forth in this section shall apply to this section.” This provision refites the
owner-cployers’ argument that the legislature was permitted to graft exemptions to

minimum wage requirements set forth in 29 U.8.C. 213 of the Fair Labor Practicos Act onto

(o:)




10
the definition of an employee contained in 29 11.8.C. 203.

{1119} Moreover, by incorporating the exemptions to minimum wage and
meximum hour requirements confained in 29 U.S.C. 213 info the R.C. 4115.14(B)(1)
definition of “employee,” the legislature impermissibly narrowed Section 34a’s definition of
an employee and its scope, Section 34a staies: . |

This section shall be liberally construed in favor of its purposes. Laws may be

passed to implement its provisions and create additional remedies, increase the

minimum wage rate and extend the coverage of the section, but in no manner

resiricting any provision of the section or the power ?f municipalities under

Aﬁi.cle XV of this constitution with respect to the same,

Any deliberate or izadvertent narrowing of the definition of an employee covered by Section
34a violates its express intent that legislative provisions implementing Section 344 may in no
manner resirict its applicability. To the extent that R.CL. 411 LI4B)X(1) narrowed the
definition of an employee and, thus, the scope of Seotion 34a, such action, must be viewed as
an impermisgible restriction or modification — rather than g permissible “implementation” -
of the constitutional provision.

{4120} Having found that there is a clear conflict between the definition of an
employee in R.C. 4111,14(B)(1) and the definition of an employes in Section 34a, we must
conchide that the legislative enactment is invalid.

{121} T finding that R, 4111.14(B)(1) does not conflict with Section 344, the
trial court relied an Elfington v. Fast Cleveland, 689 R.2d 549 (6th Cir.2012). Elington held

that the Deputy Clerk of the Bast Cleveland City Council fell within the “legislative

v mv—y s ve 8
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employee” exclusion from the definition of an employee undei the fodera! Fair Labor
AStandards Act, R.C, 4111,14(B), and Section 34a. We note that the “legislative employee”
exclusion upon which Ellington relies is contained in 29 1).8.C. 203, which defines an
employee, rather then 29 U.8.C. 213, which sets forth classifications of employees who are
oxempt from the minimum wage requirements, Unlike a “legila;tiva qnp]oyee,” who is
excluded from the definition of an employee under 29 U.8.C. 203(e)(2)(CYUV), an “outside

selespetson” is an employee who is exempt from the minimum wage requirement, under 29

US.C. 213. Ellington does not address exempt employoes, and the trial court does not

discuss this distinction,

{91223 In Elington, the court found that the Deputy Clerk’s claims under Section
343 and R.C 4111.14(B) failed because, on their face, *{l]ike the FLSA, both § 34a and [R.C.
4111.14(B)] limit the scope of the mnnmum wage and overtime provisions fo individuals
who qualify as ‘employees.”’ The coutt did not analyze Section 34a or R.C. 4111.14(B); it
merely noted that Section 34a and R.C. 4111.14(R) reJ‘y on the Fair Labor Standards Act’s
definition of “employce.” Having concluded that the Deputy Clerk was not an employee
(because he fell within the legislutive employee exception) wnder 29 U.S.C, 203, the court
likewise concluded that the Clerk was not an employee under Ohio law. Elllngton ig not
controlling in considering the effect of the exemptions contained in 29 U.8.C. 213 on the
Ohio definition of an employee,

{423} The briefs engage in extensive arpument parsing and atterpting to
distinguish between “exemption” and “exception” and between “meaning” and “definition.”

We appreciate these discussions. However, the Ohio Constitution (Section 34a) applies to
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12
all “employees™ as that term is used by the Fair Labor Sfandards Act, and the Fair Labor
Standards Act defines “employee” &3 “any individual employed by an employer.” Therofore,
the Ohio Constitulional provisions cover any individual employed by an employer, The fact
that the Fair Labor Standards Act gocs on to exempt from s provisions employees who ate
employed by an employer as outside salespeople i8 not part of the definition and cannot
reasonably be interpreted as such.

{824} We conclude that the legislaturs exceeded its authority to implement Section
34a when it defined “employee” differently, and more narrowly,‘ than that term is defined in
Section 344 or in the Fair Labor Standards Act.

{§ 25} The essignments of etror are sustained.

%26} The judgment of the trial court will be reversed, and the case will be

reqcanded to the frial court,
FAIN;, I, concurs,
WELBAUM, J., dissenting:

427 1 very res;;ecrﬁlﬂy dissenit. “In determining fthe constitutionality of an
ordinance, we are mindful of the fundamental principle requiring courts to presume the
constitutionality of lawfully enacted legislation. Forihar, the legislation being challenged
will not be invalidated unless the challenger establishes that it is unconstitutional beyond a
reasonable doubt.” (Citations omitted.) Armold v. Cleveland, 67 Obio St.3d 35, 38-39, 616
N.E2d 163 (1993). T am not convinced beyond & reasonsble doubt that R.C. 4111.14(B)

unconstitutionally conflicts with Article II, Section 344 of the Ohio Constitution.

PO
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[Cite as Huight v. Cheap Escape Co., 2014-0hiv-2447,]
{928} Anicle TI, Section 34a and R.C. 4111,14(B) both state that the term

“employee” has the same “‘meanings” as under the federal Pair Labor Standards Act (FLSA).
I agree that 29 U.S.C. 203(e)(1) of the FLSA doss provides a very broad definition éf
employee as “ziny individual employed by an employer.” However, 1 also conclude that the
ovorarching meaning of employees under the FISA, including its exchusions and exemptions
from eligibility, must be applied.

{29} Notably, Article II, Section 34a of the Ohio Constitution uses the plural term
“meanings,” which encompasses more than just a single definition, In addition, Seotion 34a
does not confine itself only to the meaning of employee under 29 U.8.C. 203(e)(1). Instead,
Seotion 34a states that “a)s used in this section: ‘employer,’ ‘employee,” ‘employ,” ‘person’
end ‘independent contractor’ have the same meanings as under the foderal Pair Lahor
Standards Act or its successor law ¥ * *”  This reference includes the entirety of the act,
not just a specific section, Under 29 U.S.C. 213(a)(1) of the FLSA, outside sales employees
are excluded from eligibility to receive minimum wages, and they are properly excluded from
coverage under Section 34a and R.C 4111.14(B) as well,

{430} My coriclusion is also butfressed by the fact that Artiele TI, Section 34a of
the Ohio Constitution includes a specific exemption for “employees of a solely family owned
and operated business who are family members of an cwner” This exemption is not one
that was included in the FLSA. Logically, the draflers of Ohio’s constitutional amendment
would have specifically mentioned the existing exemptions and exclusions in the FLSA if
they believed that these categorics were not alteady excluded from the meaning of
“employees” for putposes of Section 34a. Exempting one specific category of employees

from Ohio’s coverage, while failing to exempt other previously-excluded categories, makes
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10 sense.

{931} The challengers have framed a debatable issue, but have not proved an
invalidating conflict beyond a reasonable doubt. I am not convinced beyond a reasonable
doubt that R.C, 4111,14(B} unconstitutionally conflicts with Article II, Section 34a of the
Ohio Constitation, Therefore, I would uphold the constitutionality of R.C.4111.14(B) aﬁd
affirm the judgiment of the trial court,

{132} For the foregoing reasons, I very respectfully dissent,

..........
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IN THE COMMON PLEAS COURT DF MONTGOMERY COUNTY, OHIO
JOHN HAIGHT, et. al, CASE NO. 2012 CV 00946
Plaintiffs, JUDGE MARY KATHERINE HUFFMAN

-V§- DECTSION, ORDER AND ENTRY
OF PLAINTIFFS® MOTION FOR
CHEAP BESCAPE COMPANY, et. al, ARATORY JUD
REGARDING THE APPLICABILITY
Defendanis, AND CONSTITUTIONALITY OF OHIO
REVISED CODE SECTION 4111.14(B)(1)

This matter is before the court on Plaintiffs” Motion for Declaratory Judgment Regarding the
Applicability and Copstitutionality of Ohio Revised Code Section 4111.14(B)(1), filed on
Febmary 19, 2013, On Murch 4, 2013, State of Ohio filed its Memaorandum of Amicos Curiae State
of Ohio in Opposition to Plaintiffy’ Motion for Declaratory Judgment Rogarding the Appﬁcability
and Constitutionality of Ohio Revised Code Section 4111.14(B)(1). On March 5, 2013, Defendants
filed their Opposition to Plaintiffs’ Motion for Declaratory Judgment. Plaintiffs filed their Reply
Memorandum in Support of Plain(iffs’ Motion for Declaratory Judpment Regarding the
Applicability and Constitutionality of Ohio Revised Code Section 4111.14(B)(1) on Maich 8, 2013.

This matter is now ripe for decision.
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1. PROCEDURAL HISTORY AND FACTS
Plaintiffs, Joha Flaight and Chris Pence, on behalf of thernselves and similarly situated

ingividuals, bring this action against Defendants, The Cheap Hscape Company d/b/a J B, Dollax
Stretcher Magazine, Robert Minchalk, Joan Minchak, and Mark Kosir. Plaintiffs generally seek
mongtary, declatatory, and injunctive relief based on Defendants’ alleged failute to corpensate
Plaintiffs and similatly sitvated individuals with minfmuem wages and to create and maintain
employee records as required by the Ohio Consiitution,

Cheap Escape published J.B. Dollar Stretcher Magazine and an “E-Coupon” website, and its
services primarily consisted of selling advertising space in J B. Dollar and on the E-Coupon
website. Plaintiffs allegedly worked for Defendants, apparently as ontside seles representatives, and
solicited advertising business for I.B. Dollar by making sales phone calls, sending emails soliciting
business, and meeting with customers. Plaintiffs alleged that, for five days per week, they were
reqquired to report to their desigated office focations at 08:00 a.m. to start the work day and
typically worked until approximately 66:00 p.o,

Accoyding to Plaintiffs, Defendants maintained a policy and pay schedule whereby sales
represontatives, incloding Plainfiffs, were paid either a combination of commuissions with draw or
comumissions without draw, Startiog sales representatives were allegedly entitled to receive a draw
amount betweea $100.00 and $200.00 per week during weeks in which the seles represcutatives did
not ezm oommiss-ions. Sales reptesentatives were required to pay back their drew before receiving
any earned commissions, as draw was merely an advance on commissions, and the sales
represeutatives nltimately received commissions less any previous deaw amount received during the
pay period. Defendants allegedly stopped paying or reduced the amount of draw paid to sales
representatives who had been with the company for approximately five to six weeks or whom

Defendants deemed to be underperforming, Once Defendants stopped paying the draw fo sales
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representatives, and if the sales representatives falled to earn commissions for the pay period, the
sales representatives did not receive compensation for that pay period. Consequently, during those
pay periods in which sales representatives failed fo sarn comnmissions, the seles representatives were
consistently paid wages below the minimum wage mandated by Ohle Constitution Article 11,
Section 34a,

In general, Plaintiffs assort that they were “employees” e defined by Ohio Constitution
Article IT, Section 34a, and, thns, were entitted to minimmn wages for hours worked, Plaintiffs seek
to recoves against Defendants under Axticle IT, Section 34a, arguing that Defendants violated the
Ohio Constitution by failing to pay Plaintiffs and other similarly situated individuals at least
mitimum wages for houts wotked. Plaintiffs seek to proceed under & modified Civ.R, 23 opt-out
class nction on behalf of all similarly situated individuals, or, altcrnatively, if a Civ.R. 23 opt-out
class action is not available in this matter undes Ohio Iaw, Plaintiffs seek to proceed under an opt-in
eollective action,

In their Complaint, filed on Febrnary 6, 2012, Plaintiffs asseit that they were employed as
sales representatives with Cheap Bscape, During all relevant thmes, Plaiutiffs assert that they were
Defendants” “cmployees” within the meaning of that term as used in the federal Fair Labor
Standards Act (FL.SA) and in Ohio Constitation Ariicle II, Section 34a and that Defendants were
“employers” within the meaning of that form as used in the FLSA and in Section 342, Plaintiffs
allege, itx summary, that all Defendants failt‘;d to pay minimum wagss to Plainkiffs and similarly
situated individuals, and now seek a declaratory judgment regarding the definition of “employes”
uﬁder Ohio law.

At this junctixre, Plaintiffs ask this court Lo enter a declaratory judgment that: {1) Ohio R.CC
4111 14@B)(1Y s inclusion of additional exemptions to the definition of “employee” is not

compalible with Article II, Section 34a of the Ohio Constitation, and, as a resnlt, is
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unconstitutionally invalid; and (2) R.C. 4111.14(BX1)y's additional exemptions to the definition of
| “employee” are not applicable to cases brought under Article IT, Section 34a, as _Seotion 34aisn
self-executing constitutional provision nol subject to the FLSA’s or R.C, 4111,14’s exemptioss,

In support of their Motion for Declaratory Judgment, Plaintiffs assert that, in November
2008, Ohio voters ppproved Ohio Constitution Axticle I, Section 34a, which mendated that “every
etnployer shall pay their eniployees a wage rate of not less than [minimum wage] beginning
January 1,2007.” Flaintiffs argue that Section 34a cxplicitly forbids any law from “sestricting any
provision of the section.” According to Plaintiffs, on January 2, 2007, Governor Taft signed House
Bill 690 into law, thereby amending R.C. 4111.01-4111.10 and adding R.C. 411114, Plaintiffs
assert that R.C. 4111 14(B)(1) effectively excludes outside salespeopls from the definition of
“employee” under Asticle IL, Section 34a, thereby exempting outsice sales representatives from
minjmum wage protection, and, thus, is unconstitutional. I the alternattve, PlaintifFs seck to have
the court find that Section 34a and R.C. 411114 exist independently of one another, arguing that

Section 34a is a self-executing constitutional provision.

IL, LAW AND ANALYSIS
Declaratory judgment actions are governed by Chapter 2721, Ohio Revised Code. R.C.

2721.02 refers to “rights, status, or other legal relations™ as the subject of the court’s declaratory
powers, This right does not extend to anyone whe is practically affected by the controversy
involved, but only to those parsons who are legally a(‘fectcd Schriber Sheet Metal & Roofers, Inc.
v. Shook (1940}, 64 Ohio App, 276; Shoemaker v. City of Pigna (2000), 2000 Olio App. LEXIS
4742, R.C. 2721.03 states in pertinent part, “any person intetested under a deed, will, written
contract, or other writing constituting a contract or any perso whose rights, stats, ot other legal

relations are affected by & constitutional provision, statute, rule as defined in section 119.01 of the

11 e revm et = trw (v S— o
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Revised Code, monicipal ordinance, township resolution, contruct, or franchise may have
determined any guestion of construction or validity arising under the instmmant, constitntional
provision, statute, rule, ordinance, resolution, cortract, of franchise and obtain a declaration of
rights, status, or other Iegal relations vader it.”

Chio Coutts have consistently held that, in order for declaratory relisf to be considered an
appropriate remedy, the plaintiff must establish the following thvee essential elements; (1) that a real
controversy %xists between the parties; (2) the controversy is justiciable in nature; and (3) the
particular situation is one in which speedy relief is necaséary to preserve the rights of the parties.
See Williams v, Akron (1978), 54 Ohio St. 2d 136, 144, 374 N.E. 2« 1378; Herrick v. Kosydar
(1975), 44 Ohio St. 2d 128, 130, 339 N.E.2d 626, Burger Brewing Co. v. Liguor Control Comm,
(1973), 34 Ohio St. 2d 93, 296 N.E.2d 261; Buckeye Quality Caie Centers v. Fletchier (1988), 48
Ohio App, 3d 150, 154, 548 N.E.2d 973. When determining if a “real controversy” exists, Ohio
Cowrls have found that the controversy must be based upon legal rights and obligations. Superior
Dairy, Inc. v. Stavk County Milk Producers® Ass'n. (1950), 89 Ohio App, 26, 31,

“Tt is a generally accepted premise that courts must interpret the Constitution broadly in
orderto accomplish the manifest purpose of an amendment.” State, ex rel, Swetland v. Kinney
(1982), 69 Ohio St. 2d 567, citing State, ex rel. Turner v, Fassig (1916), 5 Ohio App. 479, 487.
Courts atterpt to reconcile constitutional conflicts, while considering the following:

“In the interpretation of an amendment to the Constitution the object of the people in

adopting it should be given effect; the polestar in the construction of the constitutional, as

well ag legislative, provisions is the intontion of tho makers and adopters thereof.”
1d., quoting Castleberry v. Bvatt (1946}, 147 Ohio St. 30. Additionafly, “[cJonstitutional provisions
are intentionally cast in very general terms, This generality allows the legislatmre to promolgate

mose specific legislation to catry ont the intricacies of the constitutional enactment,” State, ex rel.
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Swetland v. Kiuney (1982), 69 Ohio St. 2d 567. “In maling this defermingtion oyr inquiry must
include mere than a mere unelysis of the words fonnd in the emendment at issue” Id, “The
purpose of the amendrment, and the reasons for, and his history of its adoption, ate pertinent in
determining the meaning of the Iaoguage used, for when the lasgnage it obscure or of doubtful
meaning the court may, with propriety, tecur to the history of the time when it was passed, to the
attending circumstances at the time of adoption, to the cavse, crcasion or necessity therefor, to the
imperfections to be removed or the mischief sought 1o be avoided and the remedy intended to be
fforded.” 1d., quoting Cleveland v. Bd of Tax Appeals (19509, 153 Ohio St, 97, 103, The court
must (1) sscertain the motive behind the subject constitutional amendment, and (2) explore the
intent of the voters of Ohio in epproving the amendment. Seeid generatly.

The interaction between the Constitution and legislation was reviewed by the court in State,
ex rel, Jackman v. Coutt (1967), 9 Ghio St. 2d 159, 161-162, in which the court stated;

“The legal duty imposed upon the judiciary was succinctly stated in peragraph one of the
syliabus in State ex rel. Dickman, v, Defenbacher, Dir., 164 Ohio St. 142 (1955);

““ An enactment of the General Assombly is presumed to be constitutional, and
before a court may declare it unconstitutional it must appear beyond a reasonable
doubt that the legislation and constitutional provisions are clearly incompatible.”

“That duty applies both to the General Assembly of Chio and to the fecleral
Congtess. However, it should be noted that the federal Constitution is a grant of
power to the Cangress, while the state Constitution is primarily  limitation on
lagislative power of the General Assembly. It follows that the General Assembly
may pass any law unless it is specifically prohitited by the state or federal
Constitntions*#*, [Citalions omitted.]

“An excellent summary of these principles of law was made by the court in State, ex rel., v.
Jones, Auditor, 51 Ohio St. 492, 503, 504 (1894):

“In determining whether an act of the Legislature i8 ot is not in conflict with the
Constiution, it is a settled rale, thz¢ the presumpiion is in favet of the validity of the
law. The legislative power of the state is vested in the General Assembly, and
whatever limitation is placed upon (hs exercise of that plenary grant of power must
be found in clear prohibition by the Constifution. The legislative power will
generally be deemed ample to authorize the enactment of a law, unless the legistative
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discretion has been qualified or restricted by the Constitution in vefercrice to the
subject matter in question, If the constitutionality of the Taw s involved [sic] in
doubt, that douht must be resolved in favor of the legislative power, The power to
legislate for all the requirements of civil government is the rule, while & restriction
upon the exercise of that power in a particular case is the exception. (Emphesis
added).”
The court in State, ex rel, Swetland v. Kinney (1982), 69 Ohio 8L. 2d 567, also explained this
interactien by quoting State, ex rel. Dickman, v. Defenbacher (1955), 164 Ohio 8t. 142, 147, and
Williaras v. Scudder, 102 Ohio St., 305, respectively, stating:
“A regularly enacted statute of Ohio is presumed to be cohstitutional and is therefore
entitled to the benefit of every presumption in favor of its constitutionality. This court has

held enactments of the General Assembly Lo be constitutional unless such enactments are
clearly unconstitutional beyend a reasonable doubt.” (Emphasis added).

o
“The legislative jadgment in this behalf wilt not be nullified except when it clearly appears
that there has been a gross abuse of snch discretion in undeubled violaGon of some state of
[sic] federal constitational provisicn.” (Emphasis added).

In 1938, the federal Faix Labos Standatds Act (FLSA) was enasted to remedy “labor
conditions deftimental to the maintenance of the minimum standard of living necessaty for health,
efficiency, and general well-being of wotkers” and required employers to pay employees engaged
in comnetee with a wage consistent with the minimum wage established by law. Ellington v. City
of Bast Cleveland (2012), 689 17.3d 549, citing 29 1J.5.C. 202(a). The Snpreme Court has indicated
that the PLSA is fo be liberally construed, but, despite its expansive nature, the ELSA defines
“employes” to exclude a number of working individuals from its provisions.” Id. [citations
omitted). Mot specilically, the FLSA broadly defines “employee” as “any individual émp!owad by
an erployer” wnder 29 U.S.C. 203(e)(1), but then goes on to delineate exemptions to the minimom
wage and maximuin hour requirements under the law, specifically exempting from minisnum wage
protection any employee employed in l..he, capacity ol dn outside salesman nnder 29 U.S.C. 213(p).

(BEmphasis added).
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Broadly, both the FLSA and the Ohio Minimurs Fair Wage Standards Act (OMFWSA)
under Ghto Revised Clode Chapter 4111 require employers to pﬁy a Ininimuim wage to certain
categories of employees. Hurt v. Commerce Energy, Inc, (2013), 2013 U,8.Dist, LEXIS 116383,
The Ohio Constitution wes amended under Article I1, Secticn 344 to ensure minlmnm wages for
Ohio workers, stafing, in relevant part, “that Ohio employers must pay their employees working in
the State a specified minimum wage and provides that ‘[I]aws may be passed to implement [the
seotion’s] provisions and create additional remedies, increase the minimum wage rate and extend
the coverage of that section.”” Ellington v. City of Hast Cleveland (2012), 689 F,3d 549, The
OMEWSA was passed by the Ohio General Assembly to implement the provisions of Article 11,
Section 34a and to reaffirm the minimum wage rate established in the Ghio Constitntion, T
[citations ormitted], Like the FLSA, Section 34a and the OMEWSA limit the scope of the minimum
wage provision fo individuals who qualify as “employees,” expressly adopting the FLSA's meaning
of “employee.” Id,

More specifically, Obio Constitution Atticle [I, Section 34a esteblishes the state minimum
wage for the State of Ohio, requiring every employer to pay its etaployees al 2 minimnm wage rate
as ostablished by the legislature. Asused in that section, ““employer, * ‘employee,” ‘employ,
person’ and ‘independent coniractor* have the same mearings as under the federal Foir Labor
Standards Act or its snecessor law, except that ‘employer’ shall also inchude the state and every
political subdivision and ‘employee’ shall not include an individual employed in or about the
properly of the employer or individual’s residence on a casual basis, Quly the exemptions set forth
in this secticn shall apply to this section.” (Emphusis added) Ohio Const, Art. 11, 34a, The same
section provides provisions for bringing an action against an eroployer for failure to comply with

the law, stating:
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“An acfion for equitable and monetary relief may be brought against an employer by the
attorney general and/or an employee or person acting on behaif of an employee or all
similarly situated employees in any court of competent jurisdiction, including the commen
pleas court of an employee’s county of residence, for any violation of this section or any law
ot regulation implementing its provisions within three years of the violation or of when the
viclation ceased if it was of & continuing nature, or within one vear after notification to the
employee of final disposition by the stats of a complaint for the same violation, whichever is
Iater. There shall be no exhanstion requirement, no procedutal, pleading or burden of proof
requirements beyond those that apply generally to civil suits in order to maintain such action
end no lisbility for costs or attorney’s fees on an employee except upon a finding that such
action was frivolous in accordance with the same standards that apply geneeally in civil
suits. Where an employer is found by the state or a court to have viclated any provision of
this section, the employer shall within thirty days of the tinding pay the employee back
wages, damages, and the employee's costs and reasonable attorney’s fees, Damages shall be
calenlated ag an additional {wo times the amount of the back wages and in the case of &
violatipn of an anli-retaliation provision an amount set by the state ar court sufficient to
compensate the employee and deter future violations, but not less than one hundred fifty
dollars for each day that the violation continued. Payment under this paragraph shafl not be
stayed pending any appeal,” '

[d.

Ohio Constitution Article Ti, Section 34a also provides that “[1]aws may be passed to
implement its provisions and create additional remedics, increase flic minibaum wage rate and
extend the coverage of the section, but in no manner restricling any provision of the section or ths
power of municipalities under Article XVII of this constitntion with respect to the same.”
(Emphasis added) Id. Porsumnt to this authorization contained it Section 34a, the General
Assembly enacted R.C. 4111.14 to implement Section 34a. R.C.4111.14(A). In implementing
Section 344, the General Assembly found that the purpose of Section 344 is (1) to ensure. that Ohio
employaes, as defined in R.C. 4111.14(B)(1), are paid the wage rate required by Section 34a; (2) to
ensuare that covered Ohio employers maintain certain records that are directly velated to the
enforcement of the wage rate requirsments under Section 34a; (3) to ensme that Ohio employees
who are paid the wage rate required by Section 34a may enforce their ﬂghf. to receive (hat wage rale

in the mamner set forth in Seotion 34z; and {4) to protect the privacy of Ohio employees’ pay and
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personal information specified in Section 34a by restricting an employee’s access, and aceess by &
person acting on behalf of that employes, to the employes’s own pay and pecsonal information, 1d.
A eview of the legislative history shows that the General Assembly, by enacting Article I, Section
34a of the Ohic Constitution, intended to implement the Olio Fair Mintmun Wage Amendment in
the manner in which the proponents of the Amendment deseribed it to Olio voters during the
campaigns for the (eneral Blection on Noveriber 7, 2006, The proponents of the Ohio Fair
Minimum Wage Amendment issued campaign matetals, one of which was entitled “Fect vs.
Fiction: Minimum Wage Opponents Shumelessly Distort Facts to Deny Low-Wage Workers a
Raise,” published by Ohioans for a Fair Minimum Wage, that stated all of the followin g upon which
Ohio voters relied to be honest and accuraie:

(1) The Amendment defines “employer,” “employee,” and “employ” as having the same
mcanings as under the foderal Faix Lebor Standards Act. Clear definitions for tertns such a5
"employ” and "casual basis" will not necessitate litigation to clarify thelr meanings because
those texms have heen established by federal regulations, well settled case law, or both,

(2)  Byreferencing the federal minimum wage law directly, the Amendment ensures that
the Othio law tracks the federal minimnm wage requirements with tespecet to individuals who

volunteer their tine,

(3)  The Amendment does not threaten employces® privacy becanse employees may seek
access anly 1o their own payroll records.

4y  The Amendroent allows anr employer to take reasonable steps to verify that a person
does in facl represent the employee.

{5y  Employment law experts explain that state anthorities in Ohio will undoubtedly
interpret the parallel language in the Amendment in the seme manner as the foderal
Depattment of Labor, clarifying that emplovers need not keep irrelevent records for non-
hourly employees.
The General Assembly enacted R.C. 4111.14 while congidering the proponents’ campalgn materals
and its anthority under Section 34a of Arlicle I, Ohio Constitution, which states that *lavws may bs

passed io implement its provisions ,.,”

R.C. 4111.14(8B) states, in part:
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In accordance with Section 34 of Article 1T, Okic Constitution, the terms “employer,” and
“employee,” “etuplay,” “person,” and “independent contractor” have the sate meanings
as inthe "Fair Labor Standards Act of 1938, 52 Stat, 1060, 29 US.C. 203, as amended. In
construing the meaning of these terms, due consideration and great welght shall be given to
the United States department of labor's and federal courts’ interprefations of those terms
ander the Fair Labor Standards Act and its regnlations. As used in division (B) of this
seciion;’ :

(1)~ “Bmployee” means individuals employed in Ohlo, but does not mean
individuals who are excluded from the definition of “employse” under 29 U.5.C.
203(e) or individuals who are exempted from the minfmum wage requirements in 29
US.C. 213 and from the definition of “employee” in this chapier. {Emphasis
acdded). .

R.C. 4111.14¢K) further provides an action for equitable and monetary relief as in Section ’
34a, s(ating;

In accordance with Section 34a of Article 1T, Ohio Constitution, an action for equitable and
monelary relief may be brovght against an employer by the altorney general and/or an
employee or person acting on behalf of an employee or alt similarly situated employees in
any cotirt of competent jurisdiction, including the court of common pleas of an employec’s
county of residence, for any violation of Section 34a of Article I, Ohio Constitution ot any
law or regulation implementing its provisions within three years of the violation or of when

the violation ceased if it was of a continuing nature, or within one year after notification to

the employce of final dispositicn by the state of a conplaint for the same violation,
whichever is later.

Flaintiffs ask (his court to grant a declaratory judgment that (1) R.C. 411 1,14(B)(1) is
unconstitutional because the limiting definition of “employee” within R.C. 4111.14 (BY(1) and the
FLSA 1s not compatible with Asticle 11, Section 34a of the Ohio Constitutior; of (2) R.C.
4111.14{B)(1) Is not applicable to cases brought under Article I, Section 34a becanse that provision
of the Ohio Constitulion is self-executing, providing Pluintifls with a choiee 1o bring action either
under Section 34a or R.C. 4111.14,

In shott, Plaix.iliﬂ's allego that they were sales repz‘esentutivqs for Cheap Escape and were
entitled fo minimum wage payments, which Defondants failed to pay. Defendants deny that they

wete fequited to pay Platatiffs minimum wage because Plaintiffs as outside salespeaple were
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exempted from the minimum wage protecticn and were paid exrnad commissions. Plaintiffs admit
that‘they‘ are “outside salespeople” but assert that they are still “employees™ for purposes of
minimum wege protection under Section 34a. Plaintiffs argue that R.C. 4111.14’s attempt to limit
the definition of “employee” and prevent recovery of minimum wages for certain “employees”
under Section 34a is an unconstitutional infringement on Plaintiffs’ rights under the Consiitution,

In this case, Plaintiffs first argue that the exeraptions from the minimom wage requirerents
get forth in R.C, 4111.14 and also in the FLSA, inclnding that for ontside salespeople, do not apply
under the Ohio Constitution. Yet, in Ellington v. City of E. Cleveland (2012), 2012 U.8. App.
LEXIS 16265, the courl keld that the definition of employee under Ohto Constitution Arficle 11,
Section 34a and R.C, 411.1.14(B) expressly adopted the FLSA definition. In that case, a city
council deputy clerk was found to be subject to the FLSA, legtslative employee excinsion, and, thus,
he necessarily was not an employee under Ohio law, théreby excluding him from the minjmum
wage protection. Ellington v. City of E. Cleveland (2012), 2012 U.S. App. LEXIS 16265. Thete,
the coutt explained:

Bllington’s state-law claim. fails beeause he is excluded from the wage and overtime
protections afforded by the Ohio Constitution and the OMEWSA., Article 1T, section 34a of
the Ohio Constitution states, in relevant part, that Obio employers must pay their employees
working in the State a specified minimum wage and provides that “[{]aws may be passed to
implement [the section’s] provisions and create additional remedies, increase the minimum
wage rate and extend the coverage of the section.” The OMEWSA is one such law the state
legislature has passed to implement the provisions of § 34a, The OMFWSA reaffinns the
minimum wage raie established in the Ohlo Constitution, Ohio Rev. Code § 4111.02, and
further gnarantees employees overtime pay, Ohic Rev. Code § 4111.03. Like the FLSA,
both § 344 and the OMEWSA limit the scope of the minimum wage and overlime provisions
to individuals who qualify as “employees.” They also both expressly adopt the FLSA’s
defitition of “employee,” Ohio Const, Art, IT, § 34a (“As used in this section , .,
“employee” . . . [has] the same meaning as under the federal Fair Labor Standards Act. . .
7); Ohio Rev, Code § 4111.14(B) {“In accordance with Section 34a of Atticle 7, Ohio
Constitution, the term . . . ‘employee’ ., . [has] the sate meaning[] as in the “Fair Labor
Standards Act of 1938’ ., .. Agused in division (B) of this section , ., ‘[e]mployee” means
individuals employed in Ohio, but does not mesa individoals who are excluded from the
definition of “employes” under 29 11.8.C. 203(e). . . .” (emphasis added)). Accordingly,
this coutt having already deterinined that Bllington was not an “employee” under the FLSA,
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he also does not guatify as un employee subject to the beuefits of § 3da and the OMFWSA.
Ellington v, City of B. Cleveland (2012), 2012 U.8. App. LEXIS 16265.

Relevant to this case is the exemption of employees as outside salespeople under FLSA
from the minimum wage protoction, Plaintiffs argue that they are “employess” under Article 17,
Section 34a’s definition, asserting that the plain langoage of the provision allows only for
exemptions set forth in that section, Plaintiffs argve (hat the exemptions of certain employees,
including outside salespeople as delineated nnder FLSA, are inapplicable to Plaintiffs in this case.
Plainiiffs argue that the consequential narrower definition of “employee” under R.C. 4111.14(B)
and (B)(1} is an vnconstitutionel limitation on the broad definition of “employee” found in Arficle
11, Section 34a. P!;aintiffs argue {hat, when a statate clearly conflicts with the plain language of the
Constitotion, the statute must be held unconstitutional. Plaintiffs also argne that the General
Assembly exceeded its authority in passing lass reperding Scotion 34a’s subject inatter. Plaintiffs
argus that, slthough “outside salespeople” are exempt from the minimum wage requirements under
FLSA, “outside salespeople” still fall under the definition of “employee” for purposes of minimum
wage recovery under Ohio Constitution Axticle IT, Section 34a, Coaversely, Defeadants argue that
(1) the General Assembly bad the authority to pass laws implementing Section 34a’s provisions
under R.C, 4111,14 and {2) the meaning of “cimployee” undet Section 34a and R.C. 4111.14
broadly incorpomtesv the FLSA’s definition of “employes,” the exceptions thereto, and the
applicable exemptions therein.

The first issue to be decided herein is whether the meaning of “employee” under R.C.
4111.14(B)(1) conflicts with the meaning of “employee” under Arficle I, Section 344, thus
rendering R.C, 4111.14(B)(1) onconstitutional. After considez;ing the relevauf facts, the comt finds
that R.C. 4111.14(B)(1} is instrumental in effectuating the intent of Artiele T, Section 34a, and the

court fhils to find that the meaning of “employee” found in R.C. 4111.14 or in the federal FLSA
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conflicts or is inconsistent with the meaning of “employee” under Articie II, Section 34a. First,
althongh Asticle 11, Section 34a stated that only exemptions set fosth therein shall apply to that
section, Section 34a also spectiically granted the General Assembly with ¢he authority to fnplement
the constitntional provisions, including the euthority that the General Assembly exercised in passing
the OMWESA under Revised Code Chapter 4111. Moreover, the plain langnage of Article IT,
Section 34a provides that “employee” shall have the same meaning as under FLSA, which includes
not only the definition of “employee”, but glso includes the exceplions and exemptions detailed
therein, (Emphasis added) Like the FLSA, both Section 344 and the OMWETSA uader Revised
Code Chapter 4111 limit the scope of the minfmnm wage provisions o individuals who qualify, and
they aiso both expressly adopt the FLSA’s meaning of “employee.” Accordingly, the court fails to
find that R.C. 4111.14(B)(1) contradicts or restricts the meaning of “employee’ as desoribed in
Section 34a.

The couti. also fails to find that Article XJ, Section 34a contains snything that could be

construed as a prohibition on the power of the General Assembly to Iégislate and implement R.C.
4111.14(B)(1), and, accordingly, the court finds that the General Assembly acted within its
authority in prommlgating the legislation. Rinally, the cout also finds that Plaintifls have failed to
show, beyond a reasonable doubt, that Article TT, Seclion 34s of the Obio Constitution and R.C.
411 L14(B)(1) are clearly incompatible or that there was 2 gross abuse of the General Assembly’s
discretion in modoubled violation of some state or federal constitational provision, 'Therefore, the
court finds that R.C, 4111.14(B){1) does not contlict with Ariicle IT, Section 34a of fllc;, Ohio
Constitntion, and, thus, is constitutionally velid.

Alternatively, Plaintiffs also argue that, if the conrt determines that Section 34a and R.C.

4111.14 are two separate and paralle), laws, Section 34a is self-executing, and, thus, no legislative
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action is needed to implement and enforce Section 344’s provisi cns. Put differently, Plaintiffi
argue that aggrieved workers could proceed imder whichever law they choose,

“A constitutional provision is self-execnting when it is complete in iteelf and becemes
operative without the aid of suppl@mntal or enabling legislation, A provision is not seif-executing
if its terms duly construed indicate that it 18 ot to become operative without supplemental or
enabling legislation.” State ex rel. Russell v. Bliss (1951), 156 Ohio St. 147, quoting 16 Corpus
Juris Secundurn, 98, Section 48, A constitutional provision “must be regarded as self-executing if
the nature and extent of tie right conferred and the liability imposed are fixed by the constitution
itself, so that Miey can be determined by an éxanﬁnaﬁon and construction of ifs terms, and there is
no langusge indicating that the subject is referred fo ihe legislature for action,” Id. Pul differently,
“a] clause in a constitution is self-executing if it contains more than a mere framework, and
specifically provides for carrying into immediate effect the enjoyment of the rights established
therein without legislative setion.” 1a re Protest Filed with Franklin County Bd. of Elections
{1990), 49 Ohio St. 3d 102, citing see Yenter v. Baker (1952), 126 Colo. 232. “However, laws may
be passed to facililate its operation, as long as they do not restrict or limt the provision or the
powers therein reserved.” Id,, citing see Daggett v. [Tudson (1885), 43 Chio St, 548, Pul
differently, althongh power authorized by a self-exeonting constifutional grant exists without the aid
of legistation, the provisions may stifl be limiled by televant charter, staintory, or constitutional
provisions. See State ex rel. Vickers v, Summit County Couneil (2002), 97 Ohio St. 3d 204, citing
see Sente ex rel. Bedford v, Cuyakoga Cty. B, of Elections (1991), 62 Ohio 5t.3d 17, 20.

Here, the court fails to find that Article II, Section 34 is self-exeenting. Section 34a was
referred to the Geperal Assembly for action as evidenced by its plain language therein, stating “laws
may be passed e implement its provisions...” Moreovet, the court fails to find that Plaintiffs have

poinied to binding authority illustrating that Section 34e is a se}i-execnting provizion. Thus, the
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court finds that R.C, 4111.14 was enacted (o efiectuate Avticle I, Section 34a of the Ohio

Constitution, and, therefors, R.C. 4111.14(B)(1)'s additional exemptions to the definition of
“employee” ig appliceble to actions brought under Ohio Constitution Article II, Section 34a by way

of R.C, 4111.14,

IIE._CONCEUSION

For the foregoing reasons, the court llcréby declares that:

(1) R.C.411L14BXL) is constitutionally velid; and

(2)  R.C 4111 14(B)(1)’s additional exemptions to the definition of “employee” is
applicable to actiona bronght under Ohio Constitution Asticle Ii, Section 344, -

50 ORDERED:

JUDGE MARY KATHERINE HURPMAN

THIS IS A FINAL APPEALABLE ORDER, AND THERE IS NO JUST CAUSE FOR
DELAY FOR PURPOSES OF CIV.R, 54, PURSUANT TO APP.R, 4, THZ PARTIES
SHALI FILE A NOTICE OF APPEAL WITHIN THIRTY (30) DAYS.

5Q ORDERED,

JUDGE MARY KATHERINE HUFFMAN

To the Clerk of Courts:
Plense serve the attoreey for ench party and each party not represented by coumsel with
Notice of Judgment aud its date of entry upon the jourual,

JUDGE MARY KATHERINE HUFEMAN

Thiz docwment s slectronicaily filed by vsing the Clerk of Conrts e-Filing systeus, The systsm will post n record of the
fifing to the e-Filing account "Notifications” tab of the following cass participanis:

ANDRREW BILLER
(614) 604-875%
Attorney for Plaintiff, Yohn Halpght

ANDREW BILLER
(614) 604-8750
Attotney for Pimatiff, Chustoplir Peace
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SCOTT IROBINSON
{216) 696-4200
Atlorney tor Defendent, Cheap Bseape Copany

PATRICK OCONNOR
(330) 5721302
Attorney for Defendant, Cheap Bsenpe Company

PATRICK OCONNOR
(330) 572-1302
Altorney for Defendunt, Robert Minchek

PATRICK OUCCMINOR
(330) 5721302
Altotney for Defendent, Joun Minchak

JENNIFER D, BRUMBY
(937) 222-2424
Alttorney for Defandent, Mark Kosir

MICHARL P, BRUSH
(937) 2222424
Altorney for Defendant, Mark Kosir

Copies of this docwment were sent o all parttes Jisted below by ordinary mail:

LORI WEISMAN .
ASSISTANT ATTORNEY GENERAL

30 BAST BROAD STREET, 16™ FLOOR
COLUMBUS, Ol 43125

(614} 644-3462

Attorpey for Dafendaat, Staté o Chip

Ryan Colvin, Baififf (937) 496-7955 Colvinr@mentcomt.org
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4111.,14 Implementing constitutional minimum wage authority.

(A) Pursuant to the general assembly's authority to establish a minimum wage under Section 34 of Article
II, Ohio Constitution, this section is in implementation of Section 34a of Article II, Ohio Constitution. In
implementing Section 34a of Article II, Ohio Constitution, the general assembly hereby finds that the
purpose of Section 34a of Article II, Ohio Constitution is to:

{1) Ensure that Ohio employees, as defined in division (B){(1) of this section, are paid the wage rate
required by Section 34a of Article II, Ohio Constitution;

(2) Ensure that covered Ohio employers maintain certain records that are directly related to the
enforcement of the wage rate requirements in Section 34a of Article II, Ohio Constitution;

(3) Ensure that Ohio employees who are paid the wage rate required by Section 34a of Article 1I, Ohio
Constitution may enforce their right to receive that wage rate in the manner set forth in Section 34a of
~ Article I1, Ohio Constitution; and

(4) Protect the privacy of Ohio employees' pay and personal information specified in Section 34a of Article
II, Ohio Constitution by restricting an employee's access, and access by a person acting on behalf of that
employee, to the employee's own pay and personal information.

(B) In accordance with Section 34a of Article II, Chio Constitution, the terms "employer," "employee,"
"employ," "person," and "independent contractor" have the same meanings as in the "Fair Labor
Standards Act of 1938," 52 Stat. 1060, 25 U.S.C, 203, as amended. In construing the meaning of these
terms, due consideration and great weight shall be given to the United States department of labor's and
federal courts' interpretations of those terms under the Fair Labor Standards Act and its regulations. As
used in division (B) of this section:

(1) "Employee" means individuals employed in Chio, but does not mean individuals who are excluded from
the definition of "employee" under 29 U.S.C. 203(e) or individuals who are exempted from the minimum
wage requirements in 29 U.5.C. 213 and from the definition of "employee" in this chapter.

(2) "Employ"” and "employee" do not include any person acting as a volunteer, In construing who is a
volunteer, "volunteer" shail have the same meaning as in sections 553.101 to 553.106 of Title 29 of the
Code of Federal Regulations, as amended, and due consideration and great weight shall be given to the
United States department of labor's and federal courts’ interpretations of the term "volunteer" under the
Fair Labor Standards Act and its regulations.

(C) In accordance with Section 34a of Article II, Ohio Constitution, the state may issue licenses to
employers authorizing payment of a wage below that required by Section 34a of Article II, Ohio
Constitution to individuals with mental or physical disabilities that may otherwise adversely affect their
opportunity for employment. In issuing such licenses, the state shall abide by the rules adopted pursuant
to section 4111.06 of the Revised Code,

(D)

(1) In accordance with Section 34a of Article II, Ohio Constitution, individuals employed in or about the
property of an employer or an individual's residence on a casual basis are not included within the coverage
of Section 34a of Article II, Ohio Constitution. As used in division (D) of this section:

(a) "Casual basis" means employment that is irregular or intermittent and that is not performed by an
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individual whose vocation is to be employed in or about the property of the employer or individual's
residence. In construing who is employed on a "casual basis," due consideration and great weight shall be
given to the United States department of labor's and federal courts’ interpretations of the term "casual
basis" under the Fair Labor Standards Act and its regulations.

(b) "An individual employed in or about the property of an employer or individual's residence” means an
individual employed on a casual basis or an individual employed in or about a residence on a casual basis,
respectively.

(2} In accordance with Section 34a of Article II, Ohio Constitution, employees of a solely family-owned and
operated business who are family members of an owner are not included within the coverage of Section
34a of Article II, Ohio Constitution. As used in division (D)(2) of this section, "family member" means a
parent, spouse, child, stepchild, sibling, grandparent, grandchild, or other member of an owner's
immediate family.

(E} In accordance with Section 34a of Article II, Ohio Constitution, an employer shail at the time of hire
provide an employee with the employer's name, address, telephone number, and other contact
information and update such information when it changes. As used in division (E) of this section:

(1) "Other contact information" may include, where applicable, the address of the employer's internet site
on the world wide web, the employer's electronic mail address, fax number, or the name, address, and
telephone number of the employer's statutory agent. "Other contact information" does not include the
name, address, telephone number, fax number, internet site address, or electronic mail address of any
employee, shareholder, officer, director, supervisor, manager, or other individual employed by or
associated with an employer.

(2) "When it changes” means that the employer shall provide its employees with the change in its name,
address, telephone number, or other contact information within sixty business days after the change
occurs. The employer shall provide the changed information by using any of its usual methods of
communicating with its employees, including, but not limited to, listing the change on the employer's
internet site on the world wide web, internal computer network, or a bulletin board where it commonly
posts employee communications or by insertion or inclusion with employees' paychecks or pay stubs.

(F) In accordance with Section 34a of Article II, Ohio Constitution, an employer shall maintain a record of
the name, address, occupation, pay rate, hours worked for each day worked, and each amount paid an
employee for a period of not less than three years following the last date the employee was employed by
that empioyer. As used in division (F) of this section:

(1) "Address" means an employee's home address as maintained in the employer's personnel file or
personnel database for that employee.

(2)

(a) With respect to employees who are not exempt from the overtime pay requirements of the Fair Labor
Standards Act or this chapter, "pay rate" means an employee's base rate of pay.

(b) With respect to employees who are exempt from the overtime pay requirements of the Fair Labor
Standards Act or this chapter, "pay rate" means an employee's annual base salary or other rate of pay by
which the particular employee qualifies for that exemption under the Fair Labor Standards Act or this
chapter, but does not include bonuses, stock options, incentives, deferred compensation, or any other
similar form of compensation. '
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(3) "Record" means the name, address, occupation, pay rate, hours worked for each day worked, and
each amount paid an employee in one or more documents, databases, or other paper or electronic forms
of record-keeping maintained by an employer. No one particular method or form of maintaining such a
record or records is required under this division. An employer is not required to create or maintain a single
record containing only the employee's name, address, occupation, pay rate, hours worked for each day
worked, and each amount paid an employee. An employer shall maintain a record or records from which
the employee or person acting on hehalf of that employee could reasonably review the information
requested by the employee or person.

An employer is not required to maintain the records specified in division (F)(3) of this section for any
period before January 1, 2007. On and after January 1, 2007, the employer shall maintain the records
required by division (F)(3) of this section for three years from the date the hours were worked by the
employee and for three years after the date the employee's employment ends.

(4)

(a) Except for individuals specified in division (F){4)(b) of this section, "hours worked for each day worked"
means the total amount of time warked by an employee in whatever increments the employer uses for its
payroll purposes during a day worked by the employee. An employer is not required to keep a record of
the time of day an employee begins and ends work on any given day. As used in division (F)(4) of this
section, "day" means a fixed period of twenty-four consecutive hours during which an employee performs
work for an employer.

(b) An employer is not required to keep records of "hours worked for each day worked" for individuals for
whom the employer is not required to keep those records under the Fair Labor Standards Act and its
regulations or individuals who are not subject to the overtime pay requirements specified in section
4111.03 of the Revised Code. '

(5) "Each amount paid an employee" means the total gross wages paid to an employee for each pay
period. As used in division (F)(5) of this section, "pay period" means the period of time desighated by an
employer to pay an employee the employee's gross wages in accordance with the employer's payroll
practices under section 4113.15 of the Revised Code.

(G) In accordance with Section 34a of Article 1I, Ohio Constitution, an employer must provide such
information without charge to an employee or person acting on behalf of an employee upon request. As
used in division {G) of this section:

(1) "Such information" means the name, address, occupation, pay rate, hours worked for each day
worked, and each amount paid for the specific employee who has requested that specific employee's own
information and does not include the name, address, occupation, pay rate, hours worked for each day
worked, or each amount paid of any other employee of the employer. "Such information" does not include
hours worked for each day worked by individuals for whom an employer is not required to keep that
information under the Fair Labor Standards Act and its regulations or individuals who are not subject to the
overtime pay requirements specified in section 4111.03 of the Revised Code.

(2) "Acting on behalf of an employee” means a person acting on behalf of an employee as any of the
following:

(a) The certified or legally recognized collective bargaining representative for that employee under the
applicable federal law or Chapter 4117. of the Revised Code;
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{b} The employee's attorney;

(c) The employee's parent, guardian, or legal custodian.

A person "acting on behalf of an employee” must be specifically authorized by an employee in order to
make a request for that employee's own name, address, occupation, pay rate, hours worked for each day
worked, and each amount paid to that emplovyee.

(3) "Provide™ means that an employer shall provide the requested information within thirty business days
after the date the employer receives the request, unless either of the following occurs:

(a) The employer and the employee or person acting on behalf of the employee agree to some alternative
time period for providing the information,

{b) The thirty-day period would cause a hardship on the employer under the circumstances, in which case
the employer must provide the requested information as soon as practicable.

(4) A "request" made by an employee or a person acting on behalf of an employee means a request by an
employee or a person acting on behalf of an employee for the employee's own information. The employer
may require that the employee provide the employer with a written request that has been signed by the
employee and notarized and that reasonably specifies the particular information being requested. The
employer may require that the person acting on behalf of an employee provide the employer with a written
request that has been signed by the employee whose information is being requested and notarized and
that reasonably specifies the particular information being requested.

(H) In accordance with Section 34a of Article II, Ohio Constitution, an employee, person acting on behalf
of one or more employees, and any other interested party may file a complaint with the state for a
violation of any provision of Section 34a of Article II, Ohio Constitution or any law or regulation
implementing its provisions. Such complaint shall be promptly investigated and resolved by the state, The
employee's name shall be kept confidential unless disclosure is necessary to resolution of a complaint and
the employee consents to disclosure. As used in division (H) of this section:

(1) "Complaint” means a complaint of an alleged violation pertaining to harm suffered by the employee
filing the complaint, by a person acting on behaif of one or more employees, or by an interested party.

(2) "Acting on behalf of one or more employees" has the same meaning as "acting on behalf of an
employee” in division (G)(2) of this section. Each employee must provide a separate written and notarized
authorization before the person acting on that employee's or those employees' behalf may request the
name, address, occupation, pay rate, hours worked for each day worked, and each amount paid for the
particular employee.

(3) "Interested party" means a party who alleges to be injured by the alleged violation and who has
standing to file a complaint under common law principles of standing.

(4) "Resolved by the state" means that the complaint has been resolved to the satisfaction of the state.

(5) "Shall be kept confidential” means that the state shall keep the name of the employee confidential as
required by division (H) of this section.

(I) In accordance with Section 34a of Article II, Ohio Constitution, the state may on its own initiative
investigate an employer's compliance with Section 34a of Article II, Ohio Constitution and any law or
regulation implementing Section 34a of Article II, Chio Constitution. The employer shall make available to
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the state any records related to such investigation and other information required for enforcement of
Section 34a of Article II, Ohio Constitution or any law or regulation impiementing Section 34a of Article II,
Ohio Constitution. The state shall investigate an employer's compliance with this section in accordance
with the procedures described in section 4111.04 of the Revised Code. All records and information related
to investigations by the state are confidential and are not a public record subject to section 149.43 of the
Revised Code. This division does not prevent the state from releasing to or exchanging with other state
and federal wage and hour regulatory authorities information related to investigations.

() In accordance with Section 34a of Article II, Ohio Constitution, damages shall be calculated as an
additional two times the amount of the back wages and in the case of a violation of an anti-retaliation
provision an amount set by the state or court sufficient to compensate the employee and deter future
violations, but not less than one hundred fifty dollars for each day that the violation continued. The "hot
less than one hundred fifty dollar" penalty specified in division (J) of this section shall be imposed only for
violations of the anti-retaliation provision in Section 34a of Article II, Chio Constitution.

(K} In accordance with Section 34a of Article II, Ohio Constitution, an action for equitable and monetary
relief may be brought against an employer by the attorney general and/or an employee or person acting
on behalf of an employee or all similarly situated employees in any court of competent jurisdiction,
including the court of common pleas of an employee's county of residence, for any violation of Section 34a
of Article II, Ohio Constitution or any law or regulation implementing its provisions within three years of the
violation or of when the violation ceased if it was of a continuing nature, or within one year after
notification to the employee of final disposition by the state of a complaint for the same violation,
whichever is later.

(1) As used in division (K) of this section, "notification” means the date on which the notice was sent to
the employee by the state.

(2) No employee shall join as a party plaintiff in any civil action that is brought under division (K) of this
section by an employee, person acting on behalf of an employee, or person acting on behalf of all similarly
situated employees unless that employee first gives written consent to become such a party plaintiff and
that consent is filed with the court in which the action is brought.

(3) A civil action regarding an alleged violation of this section shall be maintained only under division (K) of
this section. This division does not preclude the joinder in a single civil action of an action under this
division and an action under section 4111,10 of the Revised Code.

(4) Any agreement between an employee and employer to work for less than the wage rate specified in
Section 34a of Article II, Ohio Constitution, is no defense to an action under this section.

(L) In accordance with Section 34a of Article II, Ohio Constitution, there shall be no exhaustion
requirement, no procedural, pleading, or burden of proof requirements beyond those that apply generally
to civil suits in order to maintain such action and no liability for costs or attorney's fees on an employee
except upon a finding that such action was frivolous in accordance with the same standards that apply
generally in civil suits. Nothing in division (L) of this section affects the right of an employer and employee
to agree to submit a dispute under this section to alternative dispute resolution, Including, but not limited
to, arbitration, in lieu of maintaining the civil suit specified in division (K) of this section. Nothing in this
division limits the state's ability to investigate or enforce this section.

(M) An employer who provides such information specified in Section 34a of Article II, Ohio Constitution,
shall be immune from any civil liability for injury, death, or loss to person or property that otherwise might
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be incurred or imposed as a result of providing that information to an employee or person acting on behalf
of an employee in response to a request by the employee or person, and the employer shall not be
subject to the provisions of Chapters 1347. and 1349. of the Revised Code to the extent that such
provisions would otherwise apply, As used in division (M) of this section, "such information," "acting on
behalf of an employee,™ and "request" have the same meanings as in division {G) of this section.

(N) As used in this section, "the state" means the director of commerce.

Effective Date: 04-04-2007
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Baldwin's Ohio Revised Code Annotated
Constitution of the State of Ohio (Refs & Annos)
Article II. Legislative (Refs & Annos)

OH Const, Art. IT, § 34a
O Const 11 8ec. 34a Fair minimum wage

Currentness

Except as provided in this section, every employer shall pay their employees a wage rate of not less than six dollars and eighty-
five cents per hour beginning January 1, 2007. On the thirtieth day of each September, beginning in 2007, this state minimum
wage rate shall be increased effective the first day of the following January by the rate of inflation for the twelve month period
prior to that September according to the consumer price index or its successor index for all urban wage earners and clerical
workers for all items as calculated by the federal government rounded to the nearest five cents. Employees under the age of
sixteen and employees of businesses with annual gross receipts of two hundred fifty thousand dollars or less for the preceding
calendar year shall be paid a wage rate of not less than that established under the federal Fair Labor Standards Act or its successor
law. This gross revenue figure shall be increased each year beginning January 1, 2008 by the change in the consumer price
index or its successor index in the same manner as the required annual adjustment in the minimum wage rate set forth above
rounded to the nearest one thousand dollars. An employer may pay an employee less than, but not less than half, the minimum
wage rate required by this section if the employer is able to demonstrate that the employee receives tips that combined with
the wages paid by the employer are equal to or greater than the minimum wage rate for all hours worked. The provisions of
this section shall not apply to employees of a solely family owned and operated business who are family members of an owner.
The state may issue licenses to employers authorizing payment of a wage rate below that required by this section to individuals
with mental or physical disabilities that may otherwise adversely affect their opportunity for employment.

As used in this section: “employer,” “employee,” “employ,” “person” and “independent contractor” have the same meanings
as under the federal Fair Labor Standards Act or its successor law, except that “employer” shall also include the state and every
political subdivision and “employes™ shall not include an individual employed in or about the property of the employer or
individual's residence on a casual basis. Only the exemptions set forth in this section shall apply to this section,

An employer shall at the time of hire provide an emplovee the employer's name, address, telephone number, and other contact

information and update such information when it changes. An employer shall maintain a record of the name, address, occupation,.

pay rate, hours worked for each day worked and each amount paid an ctuployee for a period of not less than three years following
the last date the employee was employed. Such information shall be provided without charge to an employee or person acting
on behalf of an employee upon request. An employee, person acting on behalf of one or more employees and/or any other
interested party may file a complaint with the state for a violation of any provision of this section or any law or regulation
implementing its provisions. Such complaint shall be promptly investigated and resolved by the state. The employee's name shall
be kept confidential unless disclosure is necessary to resolution of a complaint and the employee consents to disclosure. The
state may on its own initiative investigate an employer's compliance with this section and any law or regulation implementing
its provisions. The employer shall make available to the state any records related to such investigation and other information
required for enforcement of this section or any faw or regulation implementing its provisions. No employer shall discharge or in
any other manrer discriminate ot retaliate against an employee for exercising any right under this section or any law or regulation
implementing its provisions or against any person for providing assistance to an employee or information regarding the same.

An action for equitable and monetary relief may be brought against an employer by the attorney general and/or an employee or
person acting on behalf of an employee or all similarly situated employees in any court of competent jurisdiction, including the
common pleas court of an employee's county of residence, for any violation of this section or any law or regulation implementing
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its provisions within three years of the violation or of when the violation ceased if it was of a continuing nature, or within one year
after notification to the employee of final disposition by the state of a complaint for the same violation, whichever is later. There
shall be no exhaustion requirement, no procedural, pleading or burden of proof requirements beyond those that apply generally
to civil suits in order to maintain such action and ne liability for costs or atforney's fees on an employee except upon a finding
that such action was frivolous in accordance with the same standards that apply generally in civil suits. Where an employer is
found by the state or a court to have violated any provision of this section, the employer shall within thirty days of the finding
pay the employee back wages, damages, and the employee's costs and reasonable attorney's fees. Damages shall be calculated
as an additional two times the amount of the back wages and in the case of a violation of an anti-retaliation provision an amount
set by the state or court sufficient to compensate the employee and deter future violations, but not less than one hundred fifty
dollars for each day that the violation continued. Payment under this paragraph shall not be stayed pending any appeal.

This section shall be liberally construed in favor of its purposes. Laws may be passed to implement its provisions and create
additional remedies, increase the minimum wage rate and extend the coverage of the section, but in no manner restricting any
provision of the section or the power of municipalities under Article XVIII of this constitution with respect to the same.

If any part of this section is held invalid, the remainder of the section shall not be affected by such holding and shall continue
in full force and effect.

CREDIT(S)

(Adopted by initiative petition, eff. 12-8-06)

Const, Art, TT, § 34a, OH CONST Art. 11, § 34a
Current through Files 1 to 140 and Statewide Issue 1 of the 130th GA (2013-2014).

End of Document € 2014 Fhomsoen Reaters. No claim o original 1.8, Government Works.

Wisstlamidext © 2014 Thomson Reuters. No claim to original U8, Government Works. 2

F2




§ 201. Short title, 29 USCA § 201

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 201
§ 201. Short title

Currentness

This chapter may be cited as the “Fair Labor Standards Act of 1938".

CREDIT(S)
(June 25, 1938, c. 676, § 1, 52 Stat. 1060.)

Notes of Decisions (244)

29 U.S.C.A. 8201, 29 USCA § 201
Current through P.L. 113-209 approved 12-16-2014

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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§ 202. Congressional finding and declaration of policy, 29 USCA § 202

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 202
§ 202. Congressional finding and declaration of policy

Currentness

(a) The Congress finds that the existence, in industries engaged in commerce or in the production of goods for commerce,
of labor conditions detrimental to the maintenance of the minimum standard of living necessary for health, efficiency, and
general well-being of workers (1) causes commerce and the channels and instrumentalities of commerce to be used to spread
and perpetuate such labor conditions among the workers of the several States; (2) burdens commerce and the free flow of
goods in commerce; (3) constitutes an unfair method of competition in commerce; (4) leads to labor disputes burdening and
obstructing commerce and the free flow of goodsin commerce; and (5) interferes with the orderly and fair marketing of goods
in commerce. That Congress further finds that the employment of personsin domestic service in households affects commerce.

(b) It is declared to be the policy of this chapter, through the exercise by Congress of its power to regulate commerce among
the several States and with foreign nations, to correct and as rapidly as practicable to eliminate the conditions above referred
to in such industries without substantially curtailing employment or earning power.

CREDIT(S)
(June 25, 1938, c. 676, § 2, 52 Stat. 1060; Oct. 26, 1949, c. 736, § 2, 63 Stat. 910; Apr. 8, 1974, Pub.L. 93-259, § 7(a),
88 Stat. 62.)

Notes of Decisions (89)

29 U.S.C.A. 8202, 29 USCA § 202
Current through P.L. 113-209 approved 12-16-2014
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§ 203. Definitions, 29 USCA § 203

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 203
§ 203. Definitions

Effective: December 20, 2006
Currentness

Asused in this chapter--

(a) “Person” meansan individual, partnership, association, corporation, businesstrust, legal representative, or any organized
group of persons.

(b) “Commerce” means trade, commerce, transportation, transmission, or communication among the several States or
between any State and any place outside thereof.

(c) “ State” meansany State of the United Statesor the District of Columbiaor any Territory or possession of the United States.

(d) “Employer” includes any person acting directly or indirectly in the interest of an employer in relation to an employee
and includes a public agency, but does not include any labor organization (other than when acting as an employer) or anyone
acting in the capacity of officer or agent of such labor organization.

(e)(2) Except asprovided in paragraphs(2), (3), and (4), theterm “ employee” meansany individual employed by an employer.

(2) Inthe case of an individual employed by a public agency, such term means--

(A) any individual employed by the Government of the United States--

(i) asacivilian in the military departments (as defined in section 102 of Title 5),

(i) in any executive agency (as defined in section 105 of such title),

(iii) in any unit of the judicial branch of the Government which has positions in the competitive service,

(iv) in anonappropriated fund instrumentality under the jurisdiction of the Armed Forces,
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(v) inthe Library of Congress, or

(vi) the® Government Printi ng Office;

(B) any individual employed by the United States Postal Service or the Postal Regulatory Commission; and

(C) any individual employed by a State, political subdivision of a State, or an interstate governmental agency, other than
such an individual--

(i) who is not subject to the civil service laws of the State, political subdivision, or agency which employs him; and

(i) who--

(I holds apublic elective office of that State, political subdivision, or agency,

(1) is selected by the holder of such an office to be a member of his personal staff,

(111 is appointed by such an officeholder to serve on a policymaking level,

(1V) isan immediate adviser to such an officehol der with respect to the constitutional or legal powers of his office, or

(V) isan employee in the legislative branch or legidlative body of that State, political subdivision, or agency and is
not employed by the legidative library of such State, political subdivision, or agency.

(3) For purposes of subsection (u) of this section, such term does not include any individual employed by an employer
engaged in agriculture if such individual is the parent, spouse, child, or other member of the employer'simmediate family.

(4)(A) The term “employee” does not include any individual who volunteers to perform services for a public agency which
isa State, apolitical subdivision of a State, or an interstate governmental agency, if--

(i) theindividual receives no compensation or is paid expenses, reasonabl e benefits, or anominal feeto performthe services
for which the individua volunteered; and

(it) such services are not the same type of services which the individual is employed to perform for such public agency.

(B) An employee of a public agency which is a State, political subdivision of a State, or an interstate governmental agency
may volunteer to perform services for any other State, political subdivision, or interstate governmental agency, including
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a State, political subdivision or agency with which the employing State, political subdivision, or agency has a mutual aid
agreement.

(5) Theterm “employee”’ doesnot includeindividual swho volunteer their services solely for humanitarian purposesto private
non-profit food banks and who receive from the food banks groceries.

(f) “Agriculture” includes farming in al its branches and among other things includes the cultivation and tillage of the soil,
dairying, the production, cultivation, growing, and harvesting of any agricultural or horticultural commaodities (including
commodities defined as agricultural commoditiesin section 1141j(g) of Title 12), the raising of livestock, bees, fur-bearing
animals, or poultry, and any practices (including any forestry or lumbering operations) performed by a farmer or on afarm
as an incident to or in conjunction with such farming operations, including preparation for market, delivery to storage or to
market or to carriers for transportation to market.

(9) “Employ” includesto suffer or permit to work.

(h) “Industry” means a trade, business, industry, or other activity, or branch or group thereof, in which individuas are
gainfully employed.

(i) “Goods” means goods (including ships and marine equipment), wares, products, commodities, merchandise, or articles or
subjects of commerce of any character, or any part or ingredient thereof, but does not include goods after their delivery into
the actual physical possession of the ultimate consumer thereof other than a producer, manufacturer, or processor thereof.

(i) “Produced” means produced, manufactured, mined, handled, or in any other manner worked on in any State; and for the
purposes of this chapter an employee shall be deemed to have been engaged in the production of goodsif such employee was
employed in producing, manufacturing, mining, handling, transporting, or in any other manner working on such goods, or in
any closely related process or occupation directly essential to the production thereof, in any State.

(k) “Sale’ or “sell” includes any sale, exchange, contract to sell, consignment for sale, shipment for sale, or other disposition.

() “Oppressive child labor” means a condition of employment under which (1) any employee under the age of sixteen years
is employed by an employer (other than a parent or a person standing in place of a parent employing his own child or a child
in his custody under the age of sixteen yearsin an occupation other than manufacturing or mining or an occupation found by
the Secretary of Labor to be particularly hazardous for the employment of children between the ages of sixteen and eighteen
years or detrimental to their health or well-being) in any occupation, or (2) any employee between the ages of sixteen and
eighteen yearsis employed by an employer in any occupation which the Secretary of Labor shall find and by order declareto
be particularly hazardous for the employment of children between such ages or detrimental to their health or well-being; but
oppressive child labor shall not be deemed to exist by virtue of the employment in any occupation of any person with respect
to whom the employer shall have on file an unexpired certificate issued and held pursuant to regulations of the Secretary of
Labor certifying that such person is above the oppressive child-labor age. The Secretary of Labor shall provide by regulation
or by order that the employment of employees between the ages of fourteen and sixteen years in occupations other than
manufacturing and mining shall not be deemed to constitute oppressive child labor if and to the extent that the Secretary of
L abor determinesthat such employment is confined to periods which will not interfere with their schooling and to conditions
which will not interfere with their health and well-being.
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(m) “Wage” paid to any employee includes the reasonable cost, as determined by the Administrator, to the employer of
furnishing such employee with board, lodging, or other facilities, if such board, lodging, or other facilities are customarily
furnished by such employer to his employees: Provided, That the cost of board, lodging, or other facilities shall not be
included as a part of the wage paid to any employee to the extent it is excluded therefrom under the terms of a bona fide
collective-bargaining agreement applicable to the particular employee: Provided further, That the Secretary is authorized
to determine the fair value of such board, lodging, or other facilities for defined classes of employees and in defined areas,
based on average cost to the employer or to groups of employers similarly situated, or average value to groups of employees,
or other appropriate measures of fair value. Such evaluations, where applicable and pertinent, shall be used in lieu of actual
measure of cost in determining the wage paid to any employee. In determining the wage an employer is required to pay a
tipped employee, the amount paid such employee by the employee's employer shall be an amount equal to--

(1) the cash wage paid such employee which for purposes of such determination shall be not less than the cash wage
required to be paid such an employee on August 20, 1996; and

(2) an additional amount on account of thetipsreceived by such employee which amount is equal to the difference between
the wage specified in paragraph (1) and the wage in effect under section 206(a)(1) of thistitle.

The additional amount on account of tips may not exceed the value of the tips actually received by an employee. The preceding
2 sentences shall not apply with respect to any tipped employee unless such employee has been informed by the employer of
the provisions of this subsection, and all tips received by such employee have been retained by the employee, except that this
subsection shall not be construed to prohibit the pooling of tips among employees who customarily and regularly receivetips.

(n) “Resale” shall not include the sale of goodsto be used in residential or farm building construction, repair, or maintenance:
Provided, That the sale is recognized as abonafide retail sale in the industry.

(o) Hours Worked.--In determining for the purposes of sections 206 and 207 of this title the hours for which an employeeis
employed, there shall be excluded any time spent in changing clothes or washing at the beginning or end of each workday
which was excluded from measured working time during the week involved by the express terms of or by custom or practice
under a bona fide collective-bargaining agreement applicable to the particular employee.

(p) “American vessal” includes any vessal which is documented or numbered under the laws of the United States.

(q) “ Secretary” means the Secretary of Labor.

(r)(1) “Enterprise” meanstherelated activities performed (either through unified operation or common control) by any person
or persons for acommon business purpose, and includes al such activities whether performed in one or more establishments
or by one or more corporate or other organizational unitsincluding departments of an establishment operated through leasing
arrangements, but shall not include the related activities performed for such enterprise by an independent contractor. Within
the meaning of this subsection, aretail or service establishment which is under independent ownership shall not be deemed
to be so operated or controlled as to be other than a separate and distinct enterprise by reason of any arrangement, which
includes, but isnot necessarily limited to, an agreement, (A) that it will sell, or sell only, certain goods specified by aparticular
manufacturer, distributor, or advertiser, or (B) that it will join with other such establishments in the same industry for the

Mext

G6


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS206&originatingDoc=NAE5683D0B09611DBAFCECEEC7AFF5EA8&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS206&originatingDoc=NAE5683D0B09611DBAFCECEEC7AFF5EA8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS207&originatingDoc=NAE5683D0B09611DBAFCECEEC7AFF5EA8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)

§ 203. Definitions, 29 USCA § 203

purpose of collective purchasing, or (C) that it will have the exclusive right to sell the goods or use the brand name of a
manufacturer, distributor, or advertiser within a specified area, or by reason of the fact that it occupies premises leased to it
by a person who also leases premises to other retail or service establishments.

(2) For purposes of paragraph (1), the activities performed by any person or persons--

(A) in connection with the operation of a hospital, an institution primarily engaged in the care of the sick, the aged, the
mentally ill or defective who reside on the premises of such institution, a school for mentally or physically handicapped or
gifted children, a preschool, elementary or secondary school, or an institution of higher education (regardless of whether
or not such hospital, ingtitution, or school is operated for profit or not for profit), or

(B) in connection with the operation of astreet, suburban or interurban electric railway, or local trolley or motorbus carrier,
if the rates and services of such railway or carrier are subject to regulation by a State or local agency (regardless of whether
or not such railway or carrier is public or private or operated for profit or not for profit), or

(C) in connection with the activities of a public agency,

shall be deemed to be activities performed for a business purpose.

(9)(2) “Enterprise engaged in commerce or in the production of goods for commerce” means an enterprise that--

(A)(i) has employees engaged in commerce or in the production of goods for commerce, or that has employees handling,
selling, or otherwise working on goods or material s that have been moved in or produced for commerce by any person; and

(i) is an enterprise whose annual gross volume of sales made or business done is not less than $500,000 (exclusive of
excisetaxes at theretail level that are separately stated);

(B) is engaged in the operation of a hospital, an institution primarily engaged in the care of the sick, the aged, or the
mentally ill or defective who reside on the premises of such institution, a school for mentally or physically handicapped or
gifted children, a preschool, elementary or secondary school, or an institution of higher education (regardless of whether
or not such hospital, ingtitution, or school is public or private or operated for profit or not for profit); or

(C) isan activity of a public agency.

(2) Any establishment that has asits only regular employees the owner thereof or the parent, spouse, child, or other member
of theimmediate family of such owner shall not be considered to be an enterprise engaged in commerce or in the production
of goodsfor commerce or apart of such an enterprise. The sales of such an establishment shall not be included for the purpose
of determining the annual gross volume of sales of any enterprise for the purpose of this subsection.

(t) “Tipped employee” means any employee engaged in an occupation in which he customarily and regularly receives more
than $30 amonth in tips.

Mext

G7



§ 203. Definitions, 29 USCA § 203

(u) “Man-day” means any day during which an employee performs any agricultural labor for not less than one hour.

(v) “Elementary school” means aday or residential school which provides elementary education, as determined under State
law.

(w) “Secondary school” means a day or residential school which provides secondary education, as determined under State
law.

(x) “Public agency” means the Government of the United States; the government of a State or political subdivision thereof;
any agency of the United States (including the United States Postal Service and Postal Regulatory Commission), a State, or
apolitical subdivision of a State; or any interstate governmental agency.

(y) “Employee in fire protection activities’ means an employee, including a firefighter, paramedic, emergency medical
technician, rescue worker, ambulance personnel, or hazardous materials worker, who--

(1) istrained in fire suppression, has the legal authority and responsibility to engage in fire suppression, and is employed
by afire department of amunicipality, county, fire district, or State; and

(2) is engaged in the prevention, control, and extinguishment of fires or response to emergency situations where life,
property, or the environment is at risk.

CREDIT(S)

(June 25, 1938, c. 676, § 3, 52 Stat. 1060; 1946 Reorg.Plan No. 2, § 1(b), eff. July 16, 1946, 11 F.R. 7873, 60 Stat. 1095;
Oct. 26, 1949, c. 736, § 3, 63 Stat. 911; May 5, 1961, Pub.L. 87-30, § 2, 75 Stat. 65; Sept. 23, 1966, Pub.L. 89-601, Title |,
8§ 101-103, Title 11, § 215(a), 80 Stat. 830-832, 837; June 23, 1972, Pub.L. 92-318, Title IX, § 906(b)(2), (3), 86 Stat. 375;
Apr. 8, 1974, Pub.L. 93-259, 88 6(a), 13(€), 88 Stat. 58, 64; Nov. 1, 1977, Pub.L. 95-151, §8 3(a), (b), 9(a)-(c), 91 Stat. 1249,
1251; Nov. 13, 1985, Pub.L. 99-150, §8 4(a), 5, 99 Stat. 790; Nov. 17, 1989, Pub.L. 101-157, §§ 3(a), (d), 5, 103 Stat. 938,
939, 941; Jan. 23, 1995, Pub.L. 104-1, Title 11, § 203(d), 109 Stat. 10; Aug. 20, 1996, Pub.L. 104-188, [Title I1], § 2105(b),
110 Stat. 1929; Aug. 7, 1998, Pub.L. 105-221, § 2, 112 Stat. 1248; Dec. 9, 1999, Pub.L. 106-151, § 1, 113 Stat. 1731; Dec.
20, 2006, Pub.L. 109-435, Title VI, § 604(f), 120 Stat. 3242.)

VALIDITY

<The United States Supreme Court hasheld certain provisions of the Fair Labor Standards Amendments of 1974 (Pub.
L. 93-259, § 6(a) and (d)(1), 29 U.S.C. 88 203(x) and 216(b)), purporting to authorize private actions against states
in state courts without their consent an unconstitutional abrogation of state sovereign immunity. Alden v. Maine,
U.S.Me.1999, 119 S.Ct. 2240, 527 U.S. 706, 144 L.Ed.2d 636. >

Notes of Decisions (3131)
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Footnotes

1 Soin original. Probably should be preceded by “in”.

29 U.S.C.A. 8203, 29 USCA §203
Current through P.L. 113-209 approved 12-16-2014

End of Document

=

© 2014 Thomson Reuters. No claim to original U.S. Government Works.

G9



§ 204. Administration, 29 USCA § 204

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 204
§ 204. Administration

Effective: December 20, 2006
Currentness

(a) Creation of Wage and Hour Division in Department of Labor; Administrator

Thereis created in the Department of Labor a Wage and Hour Division which shall be under the direction of an Administrator,
to be known as the Administrator of the Wage and Hour Division (in this chapter referred to as the “Administrator”). The
Administrator shall be appointed by the President, by and with the advice and consent of the Senate.

(b) Appointment, selection, classification, and promotion of employees by Administrator

The Administrator may, subject to the civil-service laws, appoint such employees as he deems necessary to carry out his
functions and duties under this chapter and shall fix their compensation in accordance with chapter 51 and subchapter 111 of
chapter 53 of Title 5. The Administrator may establish and utilize such regional, local, or other agencies, and utilize such
voluntary and uncompensated services, as may from time to time be needed. Attorneys appointed under this section may appear
for and represent the Administrator in any litigation, but all such litigation shall be subject to the direction and control of the
Attorney General. In the appointment, selection, classification, and promotion of officers and employees of the Administrator,
no political test or qualification shall be permitted or given consideration, but all such appointments and promotions shall be
given and made on the basis of merit and efficiency.

(c) Principal office of Administrator; jurisdiction

The principal office of the Administrator shall bein the District of Columbia, but he or his duly authorized representative may
exercise any or all of his powersin any place.

(d) Biennia report to Congress, studies of exemptions to hour and wage provisions and means to prevent curtailment of
employment opportunities

(1) The Secretary shall submit biennially in January areport to the Congress covering his activities for the preceding two years
and including such information, data, and recommendations for further legislation in connection with the matters covered by
this chapter as he may find advisable. Such report shall contain an evaluation and appraisal by the Secretary of the minimum
wages and overtime coverage established by this chapter, together with his recommendations to the Congress. I|n making such
evaluation and appraisal, the Secretary shall take into consideration any changes which may have occurred in the cost of living
and in productivity and the level of wages in manufacturing, the ability of employers to absorb wage increases, and such other
factors as he may deem pertinent. Such report shall also include a summary of the special certificates issued under section
214(b) of thistitle.
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(2) The Secretary shall conduct studies on the justification or lack thereof for each of the special exemptions set forth in section
213 of thistitle, and the extent to which such exemptions apply to employees of establishments described in subsection (g) of
such section and the economic effects of the application of such exemptions to such employees. The Secretary shall submit
areport of his findings and recommendations to the Congress with respect to the studies conducted under this paragraph not
later than January 1, 1976.

(3) The Secretary shall conduct a continuing study on meansto prevent curtailment of employment opportunities for manpower
groups which have had historically high incidences of unemployment (such as disadvantaged minorities, youth, elderly, and
such other groups as the Secretary may designate). The first report of the results of such study shall be transmitted to the
Congress not later than one year after the effective date of the Fair Labor Standards Amendments of 1974. Subsequent reports
on such study shall be transmitted to the Congress at two-year intervals after such effective date. Each such report shall include
suggestions respecting the Secretary's authority under section 214 of thistitle.

(e) Study of effects of foreign production on unemployment; report to President and Congress

Whenever the Secretary has reason to believe that in any industry under this chapter the competition of foreign producersin
United States markets or in markets abroad, or both, hasresulted, or islikely to result, in increased unemployment in the United
States, he shall undertake an investigation to gain full information with respect to the matter. If he determines such increased
unemployment has in fact resulted, or is in fact likely to result, from such competition, he shall make a full and complete
report of his findings and determinations to the President and to the Congress: Provided, That he may also include in such
report information on the increased employment resulting from additional exportsin any industry under this chapter as he may
determine to be pertinent to such report.

(f) Employees of Library of Congress; administration of provisions by Office of Personnel Management

The Secretary is authorized to enter into an agreement with the Librarian of Congress with respect to individuals employed
in the Library of Congress to provide for the carrying out of the Secretary's functions under this chapter with respect to such
individuals. Notwithstanding any other provision of this chapter, or any other law, the Director of the Office of Personnel
Management is authorized to administer the provisions of this chapter with respect to any individual employed by the
United States (other than an individual employed in the Library of Congress, United States Postal Service, Postal Regulatory
Commission, or the Tennessee Valley Authority). Nothing in this subsection shall be construed to affect theright of an employee
to bring an action for unpaid minimum wages, or unpaid overtime compensation, and liquidated damages under section 216(b)
of thistitle.

CREDIT(S)

(June 25, 1938, c. 676, § 4, 52 Stat. 1061; Oct. 26, 1949, c. 736, § 4, 63 Stat. 911; Oct. 28, 1949, c. 782, Title X1, § 1106(a),
63 Stat. 972; Aug. 12, 1955, c. 867, § 2, 69 Stat. 711; May 5, 1961, Pub.L. 87-30, § 3, 75 Stat. 66; Apr. 8, 1974, Pub.L. 93-259,
88 6(b), 24(c), 27, 88 Stat. 60, 72, 73; 1978 Reorg. Plan No. 2, § 102, &ff. Jan. 1, 1979, 43 F.R. 36037, 92 Stat. 3783; Dec. 21,
1995, Pub.L. 104-66, Title |, § 1102(a), 109 Stat. 722; Dec. 20, 2006, Pub.L. 109-435, Title VI, § 604(f), 120 Stat. 3242.)

Notes of Decisions (79)

29 U.S.C.A. 8204, 29 USCA § 204
Current through P.L. 113-209 approved 12-16-2014
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§ 206. Minimum wage, 29 USCA § 206

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 206
§ 206. Minimum wage

Effective: August 25, 2007
Currentness

(a) Employees engaged in commer ce; home workersin Puerto Rico and Virgin I ands; employeesin American Samoa;
seamen on American vessals; agricultural employees

Every employer shall pay to each of his employees who in any workweek is engaged in commerce or in the production of
goods for commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, wages
at the following rates:

(1) except as otherwise provided in this section, not less than--

(A) $5.85 an hour, beginning on the 60th day after May 25, 2007;

(B) $6.55 an hour, beginning 12 months after that 60th day; and

(C) $7.25 an hour, beginning 24 months after that 60th day;

(2) if such employeeisahomewaorker in Puerto Rico or the Virgin Islands, not |ess than the minimum piecerate prescribed by
regulation or order; or, if no such minimum piecerateisin effect, any piece rate adopted by such employer which shall yield,
to the proportion or class of employees prescribed by regulation or order, not |ess than the applicable minimum hourly wage
rate. Such minimum piecerates or employer piecerates shall be commensurate with, and shall bepaid in lieu of, the minimum
hourly wage rate applicable under the provisions of this section. The Administrator, or his authorized representative, shall
have power to make such regulations or orders as are necessary or appropriate to carry out any of the provisions of this
paragraph, including the power without limiting the generality of the foregoing, to define any operation or occupation which
is performed by such home work employees in Puerto Rico or the Virgin Islands; to establish minimum piece rates for any
operation or occupation so defined; to prescribe the method and procedure for ascertai ning and promul gating minimum piece
rates; to prescribe standards for employer piece rates, including the proportion or class of employees who shall receive not
less than the minimum hourly wage rate; to define the term “home worker”; and to prescribe the conditions under which
employers, agents, contractors, and subcontractors shall cause goods to be produced by home workers;

(3) if such employeeisemployed asaseaman on an American vessel, not lessthan the ratewhich will provideto theemployee,
for the period covered by the wage payment, wages equal to compensation at the hourly rate prescribed by paragraph (1)
of this subsection for al hours during such period when he was actually on duty (including periods aboard ship when the
employee was on watch or was, at the direction of a superior officer, performing work or standing by, but not including off-
duty periods which are provided pursuant to the employment agreement); or
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(4) if such employee is employed in agriculture, not less than the minimum wage rate in effect under paragraph (1) after
December 31, 1977.

(5) Redesignated (4)

(b) Additional applicability to employees pursuant to subsequent amendatory provisions

Every employer shall pay to each of his employees (other than an employee to whom subsection (a)(5) of this section applies)
who in any workweek is engaged in commerce or in the production of goods for commerce, or is employed in an enterprise
engaged in commerce or in the production of goods for commerce, and who in such workweek is brought within the purview of
this section by the amendments made to this chapter by the Fair Labor Standards Amendments of 19686, title I X of the Education
Amendments of 1972 [20 U.S.C.A. § 1681 et seq.], or the Fair Labor Standards Amendments of 1974, wages at the following
rate: Effective after December 31, 1977, not less than the minimum wage rate in effect under subsection (a)(1) of this section.

(c) Repealed. Pub.L. 104-188, [Titlel11], § 2104(c), Aug. 20, 1996, 110 Stat. 1929
(d) Prohibition of sex discrimination

(1) No employer having employees subject to any provisions of this section shall discriminate, within any establishment inwhich
such employees are employed, between employees on the basis of sex by paying wages to employees in such establishment
at arate less than the rate at which he pays wages to employees of the opposite sex in such establishment for equal work on
jobs the performance of which requires equal skill, effort, and responsibility, and which are performed under similar working
conditions, except where such payment is made pursuant to (i) a seniority system; (i) a merit system; (iii) a system which
measures earnings by quantity or quality of production; or (iv) adifferential based on any other factor other than sex: Provided,
That an employer who is paying a wage rate differential in violation of this subsection shall not, in order to comply with the
provisions of this subsection, reduce the wage rate of any employee.

(2) No labor organization, or its agents, representing employees of an employer having employees subject to any provisions
of this section shall cause or attempt to cause such an employer to discriminate against an employeein violation of paragraph
(2) of this subsection.

(3) For purposes of administration and enforcement, any amounts owing to any employee which have been withheld in violation
of this subsection shall be deemed to be unpaid minimum wages or unpaid overtime compensation under this chapter.

(4) Asused in this subsection, the term “labor organization” means any organization of any kind, or any agency or employee
representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of
dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work.

(e) Employees of employers providing contract servicesto United States

(1) Notwithstanding the provisions of section 213 of this title (except subsections (a)(1) and (f) thereof), every employer
providing any contract services (other than linen supply services) under a contract with the United States or any subcontract
thereunder shall pay to each of hisemployeeswhoserate of pay isnot governed by chapter 67 of Title 41 or to whom subsection
(8)(2) of this section is not applicable, wages at rates not less than the rates provided for in subsection (b) of this section.
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(2) Notwithstanding the provisions of section 213 of this title (except subsections (8)(1) and (f) thereof) and the provisions of
chapter 67 of Title 41, every employer in an establishment providing linen supply servicesto the United States under a contract
with the United States or any subcontract thereunder shall pay to each of his employees in such establishment wages at rates
not less than those prescribed in subsection (b) of this section, except that if more than 50 per centum of the gross annual dollar
volume of sales made or business done by such establishment is derived from providing such linen supply services under any
such contracts or subcontracts, such employer shall pay to each of his employeesin such establishment wages at rates not less
than those prescribed in subsection (a)(1) of this section.

(f) Employeesin domestic service
Any employee--

(1) who in any workweek is employed in domestic servicein ahousehold shall be paid wages at arate not |ess than the wage
rate in effect under subsection (b) of this section unless such employee's compensation for such service would not because
of section 209(a)(6) of the Social Security Act [42 U.S.C.A. 8409(8)(6) ] constitute wages for the purposes of title I1 of such
Act[42U.S.C.A. 8401 et seq.], or

(2) who in any workweek--

(A) isemployed in domestic service in one or more households, and

(B) is so employed for more than 8 hours in the aggregate,

shall be paid wages for such employment in such workweek at a rate not less than the wage rate in effect under subsection
(b) of this section.

(9) Newly hired employeeswho arelessthan 20 yearsold

(1) Inlieu of the rate prescribed by subsection (a)(1) of this section, any employer may pay any employee of such employer,
during the first 90 consecutive calendar days after such employee isinitially employed by such employer, awage which is not
less than $4.25 an hour.

(2) No employer may take any action to displace employees (including partial displacements such asreduction in hours, wages,
or employment benefits) for purposes of hiring individuals at the wage authorized in paragraph (1).

(3) Any employer who violates this subsection shall be considered to have violated section 215(a)(3) of thistitle.

(4) This subsection shall only apply to an employee who has not attained the age of 20 years.

CREDIT(S)

(June 25, 1938, c. 676, § 6, 52 Stat. 1062; June 26, 1940, c. 432, § 3(e), (f), 54 Stat. 616; Oct. 26, 1949, c. 736, § 6, 63 Stat.
912; Aug. 12, 1955, c. 867, § 3, 69 Stat. 711; Aug. 8, 1956, c. 1035, § 2, 70 Stat. 1118; May 5, 1961, Pub.L. 87-30, § 5, 75 Stat.
67; June 10, 1963, Pub.L. 88-38, § 3, 77 Stat. 56; Sept. 23, 1966, Pub.L. 89-601, Title 111, §§ 301 to 305, 80 Stat. 838, 839,
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841; Apr. 8, 1974, Pub.L. 93-259, §8 2 to 4, 5(b), 7(b)(1), 88 Stat. 55, 56, 62; Nov. 1, 1977, Pub.L. 95-151, § 2(a) to (d)(2),
91 Stat. 1245, 1246; Nov. 17, 1989, Pub.L. 101-157, §§ 2, 4(b), 103 Stat. 938, 940; Dec. 19, 1989, Pub.L. 101-239, Title X,
§ 10208(d)(2)(B)(i), 103 Stat. 2481; Aug. 20, 1996, Pub.L. 104-188, [Title 1], §§ 2104(b), (c), 2105(c), 110 Stat. 1928, 1929;
May 25, 2007, Pub.L. 110-28, Title V111, §§ 8102(a), 8103(c)(1)(B), 121 Stat. 188, 189.)

Notes of Decisions (1557)

29 U.S.C.A. § 206, 29 USCA 8§ 206
Current through P.L. 113-209 approved 12-16-2014

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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§ 207. Maximum hours, 29 USCA § 207

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 207
§ 207. Maximum hours

Effective: March 23, 2010
Currentness

() Employees engaged in interstate commerce; additional applicability to employees pursuant to subsequent amendatory
provisions

(1) Except as otherwise provided in this section, no employer shall employ any of his employees who in any workweek is
engaged in commerce or in the production of goods for commerce, or is employed in an enterprise engaged in commerce or in
the production of goods for commerce, for a workweek longer than forty hours unless such employee receives compensation
for his employment in excess of the hours above specified at a rate not less than one and one-half times the regular rate at
which he is employed.

(2) No employer shall employ any of his employees who in any workweek is engaged in commerce or in the production of
goods for commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, and
who in such workweek is brought within the purview of this subsection by the amendments made to this chapter by the Fair
Labor Standards Amendments of 1966--

(A) for aworkweek longer than forty-four hours during the first year from the effective date of the Fair Labor Standards
Amendments of 1966,

(B) for aworkweek longer than forty-two hours during the second year from such date, or

(C) for aworkweek longer than forty hours after the expiration of the second year from such date,

unless such employee receives compensation for his employment in excess of the hours above specified at a rate not less than
one and one-half times the regular rate at which he is employed.

(b) Employment pursuant to collective bargaining agreement; employment by independently owned and controlled local
enterprise engaged in distribution of petroleum products

No employer shall be deemed to have violated subsection (@) of this section by employing any employee for a workweek in
excess of that specified in such subsection without paying the compensation for overtime employment prescribed therein if
such employeeis so employed--
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(1) in pursuance of an agreement, made as a result of collective bargaining by representatives of employees certified as bona
fide by the National Labor Relations Board, which provides that no employee shall be employed more than one thousand
and forty hours during any period of twenty-six consecutive weeks; or

(2) in pursuance of an agreement, made as aresult of collective bargaining by representatives of employees certified as bona
fide by the National Labor Relations Board, which provides that during a specified period of fifty-two consecutive weeksthe
employee shall be employed not more than two thousand two hundred and forty hours and shall be guaranteed not less than
one thousand eight hundred and forty-hours (or not lessthan forty-six weeks at the normal number of hoursworked per week,
but not less than thirty hours per week) and not more than two thousand and eighty hours of employment for which he shall
receive compensation for all hours guaranteed or worked at rates not less than those applicable under the agreement to the
work performed and for all hours in excess of the guaranty which are also in excess of the maximum workweek applicable
to such employee under subsection (&) of this section or two thousand and eighty in such period at rates not less than one
and one-half times the regular rate at which he is employed; or

(3) by an independently owned and controlled local enterprise (including an enterprise with more than one bulk storage
establishment) engaged in the wholesale or bulk distribution of petroleum products if--

(A) the annual gross volume of sales of such enterprise is less than $1,000,000 exclusive of excise taxes,

(B) more than 75 per centum of such enterprise's annual dollar volume of sales is made within the State in which such
enterpriseislocated, and

(C) not more than 25 per centum of the annual dollar volume of sales of such enterprise is to customers who are engaged
in the bulk distribution of such products for resale,

and such employee receives compensation for employment in excess of forty hoursin any workweek at arate not lessthan
one and one-half times the minimum wage rate applicable to him under section 206 of thistitle,

and if such employee receives compensation for employment in excess of twelve hours in any workday, or for employment

in excess of fifty-six hours in any workweek, as the case may be, at a rate not less than one and one-half times the regular
rate at which heis employed.

(©), (d) Repealed. Pub.L. 93-259, § 19(¢e), Apr. 8, 1974, 88 Stat. 66

(e) “Regular rate” defined

As used in this section the “regular rate”’ at which an employee is employed shall be deemed to include all remuneration for
employment paid to, or on behalf of, the employee, but shall not be deemed to include--

(1) sums paid as gifts; payments in the nature of gifts made at Christmas time or on other special occasions, as areward for
service, the amounts of which are not measured by or dependent on hours worked, production, or efficiency;
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(2) payments madefor occasiona periodswhen no work isperformed dueto vacation, holiday, illness, failure of the employer
to provide sufficient work, or other similar cause; reasonable payments for traveling expenses, or other expenses, incurred
by an employee in the furtherance of his employer's interests and properly reimbursable by the employer; and other similar
payments to an employee which are not made as compensation for his hours of employment;

3 Sums? paid in recognition of services performed during a given period if either, (a) both the fact that payment is to be
made and the amount of the payment are determined at the sole discretion of the employer at or near the end of the period
and not pursuant to any prior contract, agreement, or promise causing the employee to expect such payments regularly; or
(b) the payments are made pursuant to a bona fide profit-sharing plan or trust or bonafide thrift or savings plan, meeting the
requirements of the Administrator set forth in appropriate regulations which he shall issue, having due regard among other
relevant factors, to the extent to which the amounts paid to the employee are determined without regard to hours of work,
production, or efficiency; or (c) the payments are talent fees (as such talent fees are defined and delimited by regulations of
the Administrator) paid to performers, including announcers, on radio and television programs;

(4) contributionsirrevocably made by an employer to atrustee or third person pursuant to a bonafide plan for providing old-
age, retirement, life, accident, or health insurance or similar benefits for employees,

(5) extra compensation provided by a premium rate paid for certain hours worked by the employee in any day or workweek
because such hours are hours worked in excess of eight in aday or in excess of the maximum workweek applicable to such
employee under subsection (a) of this section or in excess of the employee's normal working hours or regular working hours,
asthe case may be;

(6) extra compensation provided by a premium rate paid for work by the employee on Saturdays, Sundays, holidays, or
regular days of rest, or on the sixth or seventh day of the workweek, where such premium rate is not less than one and one-
half times the rate established in good faith for like work performed in nonovertime hours on other days;

(7) extracompensation provided by a premium rate paid to the employee, in pursuance of an applicable employment contract
or collective-bargaining agreement, for work outside of the hours established in good faith by the contract or agreement as
the basic, normal, or regular workday (not exceeding eight hours) or workweek (not exceeding the maximum workweek

applicable to such employee under subsection (&) of this section, 2 where such premium rate is not less than one and one-
half times the rate established in good faith by the contract or agreement for like work performed during such workday or
workweek; or

(8) any value or income derived from employer-provided grants or rights provided pursuant to a stock option, stock
appreciation right, or bona fide employee stock purchase program which is not otherwise excludable under any of paragraphs
(2) through (7) if--

(A) grantsare made pursuant to a program, the terms and conditions of which are communicated to participating employees
either at the beginning of the employee's participation in the program or at the time of the grant;

(B) in the case of stock options and stock appreciation rights, the grant or right cannot be exercisable for a period of at
least 6 months after the time of grant (except that grants or rights may become exercisable because of an employee's death,
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disability, retirement, or achangein corporate ownership, or other circumstances permitted by regulation), and the exercise
priceisat least 85 percent of the fair market value of the stock at the time of grant;

(C) exercise of any grant or right is voluntary; and

(D) any determinations regarding the award of, and the amount of, employer-provided grants or rights that are based on
performance are--

(i) made based upon meeting previously established performance criteria (which may include hours of work, efficiency,
or productivity) of any business unit consisting of at least 10 employees or of afacility, except that, any determinations
may be based on length of service or minimum schedule of hours or days of work; or

(i) made based upon the past performance (which may include any criteria) of one or more employeesin agiven period
so long as the determination isin the sole discretion of the employer and not pursuant to any prior contract.

(f) Employment necessitating irregular hours of work

No employer shall be deemed to have violated subsection (&) of this section by employing any employee for a workweek
in excess of the maximum workweek applicable to such employee under subsection (a) of this section if such employee is
employed pursuant to a bona fide individual contract, or pursuant to an agreement made as aresult of collective bargaining by
representatives of employees, if the duties of such employee necessitate irregular hours of work, and the contract or agreement
(1) specifies a regular rate of pay of not less than the minimum hourly rate provided in subsection (a) or (b) of section 206
of this title (whichever may be applicable) and compensation at not less than one and one-half times such rate for all hours
worked in excess of such maximum workweek, and (2) provides aweekly guaranty of pay for not more than sixty hours based
on the rates so specified.

(g) Employment at piece rates

No employer shall be deemed to have violated subsection (@) of this section by employing any employee for a workweek
in excess of the maximum workweek applicable to such employee under such subsection if, pursuant to an agreement or
understanding arrived at between the employer and the employee before performance of the work, the amount paid to the
employee for the number of hours worked by him in such workweek in excess of the maximum workweek applicable to such
employee under such subsection--

() in the case of an employee employed at piece rates, is computed at piece rates not less than one and one-half times the
bona fide piece rates applicabl e to the same work when performed during nonovertime hours; or

(2) in the case of an employee performing two or more kinds of work for which different hourly or piece rates have been
established, is computed at rates not less than one and one-half times such bonafide rates applicable to the same work when
performed during nonovertime hours; or

(3) is computed at a rate not less than one and one-half times the rate established by such agreement or understanding
as the basic rate to be used in computing overtime compensation thereunder: Provided, That the rate so established shall
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be authorized by regulation by the Administrator as being substantially equivalent to the average hourly earnings of the
employee, exclusive of overtime premiums, in the particular work over a representative period of time;

and if (i) the employee's average hourly earnings for the workweek exclusive of payments described in paragraphs (1) through
(7) of subsection (€) of this section are not |ess than the minimum hourly rate required by applicable law, and (ii) extraovertime
compensation is properly computed and paid on other forms of additional pay required to be included in computing the regular
rate.

(h) Extra compensation creditable toward overtime compensation

(1) Except as provided in paragraph (2), sums excluded from the regular rate pursuant to subsection (€) shall not be creditable
toward wages required under section 6 or overtime compensation required under this section.

(2) Extra compensation paid as described in paragraphs (5), (6), and (7) of subsection (€) of this section shall be creditable
toward overtime compensation payable pursuant to this section.

(i) Employment by retail or service establishment

No employer shall be deemed to have violated subsection (@) of this section by employing any employee of aretail or service
establishment for a workweek in excess of the applicable workweek specified therein, if (1) the regular rate of pay of such
employee isin excess of one and one-half times the minimum hourly rate applicable to him under section 206 of thistitle, and
(2) more than half his compensation for a representative period (not less than one month) represents commissions on goods or
services. In determining the proportion of compensation representing commissions, al earnings resulting from the application
of a bona fide commission rate shall be deemed commissions on goods or services without regard to whether the computed
commissions exceed the draw or guarantee.

() Employment in hospital or establishment engaged in care of sick, aged or mentally ill

No employer engaged in the operation of a hospital or an establishment which is an institution primarily engaged in the care
of the sick, the aged, or the mentally ill or defective who reside on the premises shall be deemed to have violated subsection
(a) of this section if, pursuant to an agreement or understanding arrived at between the employer and the employee before
performance of the work, awork period of fourteen consecutive daysis accepted in lieu of the workweek of seven consecutive
days for purposes of overtime computation and if, for his employment in excess of eight hours in any workday and in excess
of eighty hoursin such fourteen-day period, the employee receives compensation at arate not |ess than one and one-half times
the regular rate at which he is employed.

(k) Employment by public agency engaged in fire protection or law enforcement activities
No public agency shall be deemed to have violated subsection (@) of this section with respect to the employment of any

employeein fire protection activities or any employeein law enforcement activities (including security personnel in correctional
institutions) if--

(1) inawork period of 28 consecutive days the employee receives for tours of duty which in the aggregate exceed the lesser
of (A) 216 hours, or (B) the average number of hours (as determined by the Secretary pursuant to section 6(c)(3) of the
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Fair Labor Standards Amendments of 1974) in tours of duty of employees engaged in such activities in work periods of 28
consecutive days in calendar year 1975; or

(2) in the case of such an employee to whom a work period of at least 7 but less than 28 days applies, in his work period
the employee receives for tours of duty which in the aggregate exceed a number of hours which bears the same ratio to the
number of consecutive days in his work period as 216 hours (or if lower, the number of hours referred to in clause (B) of
paragraph (1)) bearsto 28 days,

compensation at arate not less than one and one-half times the regular rate at which he is employed.

() Employment in domestic service in one or more households

No employer shall employ any employeein domestic servicein one or more households for aworkweek longer than forty hours
unless such employee receives compensation for such employment in accordance with subsection (@) of this section.

(m) Employment in tobacco industry

For aperiod or periods of not more than fourteen workweeks in the aggregate in any calendar year, any employer may employ
any employee for aworkweek in excess of that specified in subsection (&) of this section without paying the compensation for
overtime employment prescribed in such subsection, if such employee--

(1) isemployed by such employer--

(A) to provide services (including stripping and grading) necessary and incidental to the sale at auction of green leaf
tobacco of type 11, 12, 13, 14, 21, 22, 23, 24, 31, 35, 36, or 37 (as such types are defined by the Secretary of Agriculture),
or in auction sale, buying, handling, stemming, redrying, packing, and storing of such tobacco,

(B) in auction sale, buying, handling, sorting, grading, packing, or storing green leaf tobacco of type 32 (as such type is
defined by the Secretary of Agriculture), or

(C) in auction sale, buying, handling, stripping, sorting, grading, sizing, packing, or stemming prior to packing, of
perishable cigar leaf tobacco of type 41, 42, 43, 44, 45, 46, 51, 52, 53, 54, 55, 61, or 62 (as such types are defined by
the Secretary of Agriculture); and

(2) receivesfor--

(A) such employment by such employer which isin excess of ten hoursin any workday, and

(B) such employment by such employer which isin excess of forty-eight hoursin any workweek,

compensation at arate not less than one and one-half times the regular rate at which he is employed.
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An employer who receives an exemption under this subsection shall not be eligible for any other exemption under this section.

(n) Employment by street, suburban or interurban electric railway, or local trolley or motorbus carrier

In the case of an employee of an employer engaged in the business of operating a street, suburban or interurban electric railway,
or local trolley or motorbus carrier (regardless of whether or not such railway or carrier ispublic or private or operated for profit
or not for profit), in determining the hours of employment of such an employee to which the rate prescribed by subsection (a) of
this section applies there shall be excluded the hours such employee was employed in charter activities by such employer if (1)
the employee's employment in such activities was pursuant to an agreement or understanding with hisemployer arrived at before
engaging in such employment, and (2) if employment in such activitiesis not part of such employee's regular employment.

(o) Compensatory time

(1) Employees of a public agency which is a State, a political subdivision of a State, or an interstate governmental agency may
receive, in accordance with this subsection and in lieu of overtime compensation, compensatory time off at arate not less than
one and one-half hours for each hour of employment for which overtime compensation is required by this section.

(2) A public agency may provide compensatory time under paragraph (1) only--

(A) pursuant to--

(i) applicable provisions of a collective bargaining agreement, memorandum of understanding, or any other agreement
between the public agency and representatives of such employees; or

(i) in the case of employees not covered by subclause (i), an agreement or understanding arrived at between the employer
and employee before the performance of the work; and

(B) if the employee has not accrued compensatory time in excess of the limit applicable to the employee prescribed by
paragraph (3).

In the case of employees described in clause (A)(ii) hired prior to April 15, 1986, the regular practice in effect on April
15, 1986, with respect to compensatory time off for such employees in lieu of the receipt of overtime compensation, shall
congtitute an agreement or understanding under such clause (A)(ii). Except as provided in the previous sentence, the provision
of compensatory time off to such employees for hours worked after April 14, 1986, shall be in accordance with this subsection.

(3)(A) If the work of an employee for which compensatory time may be provided included work in a public safety activity, an
emergency response activity, or a seasonal activity, the employee engaged in such work may accrue not more than 480 hours
of compensatory time for hours worked after April 15, 1986. If such work was any other work, the employee engaged in such
work may accrue not more than 240 hours of compensatory time for hours worked after April 15, 1986. Any such employee
who, after April 15, 1986, has accrued 480 or 240 hours, as the case may be, of compensatory time off shall, for additional
overtime hours of work, be paid overtime compensation.
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(B) If compensation is paid to an employee for accrued compensatory time off, such compensation shall be paid at the regular
rate earned by the employee at the time the employee receives such payment.

(4) An employee who has accrued compensatory time off authorized to be provided under paragraph (1) shall, upon termination
of employment, be paid for the unused compensatory time at a rate of compensation not |ess than--

(A) the average regular rate received by such employee during the last 3 years of the employee's employment, or

(B) the fina regular rate received by such employee,

whichever is higher 3

(5) An employee of a public agency which isa State, political subdivision of a State, or an interstate governmental agency--

(A) who has accrued compensatory time off authorized to be provided under paragraph (1), and

(B) who has requested the use of such compensatory time,

shall be permitted by the employee's employer to use such time within a reasonable period after making the request if the use
of the compensatory time does not unduly disrupt the operations of the public agency.

(6) The hours an employee of a public agency performs court reporting transcript preparation duties shall not be considered as
hours worked for the purposes of subsection (@) of this section if--

(A) such employeeis paid at a per-page rate which is not less than--
(i) the maximum rate established by State law or local ordinance for the jurisdiction of such public agency,
(i) the maximum rate otherwise established by ajudicial or administrative officer and in effect on July 1, 1995, or

(iii) the rate freely negotiated between the employee and the party requesting the transcript, other than the judge who
presided over the proceedings being transcribed, and

(B) the hours spent performing such duties are outside of the hours such employee performs other work (including hours for
which the agency requires the employee's attendance) pursuant to the employment relationship with such public agency.

For purposes of this section, the amount paid such employee in accordance with subparagraph (A) for the performance of court

reporting transcript preparation duties, shall not be considered in the calculation of the regular rate at which such employee
is employed.
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(7) For purposes of this subsection--

(A) the term “overtime compensation” means the compensation required by subsection (a), and

(B) the terms “compensatory time” and “compensatory time off” mean hours during which an employee is not working,
which are not counted as hours worked during the applicable workweek or other work period for purposes of overtime
compensation, and for which the employee is compensated at the employee's regular rate.

(p) Special detail work for fire protection and law enforcement employees; occasional or sporadic employment; substitution

(1) If anindividual who is employed by a State, political subdivision of a State, or an interstate governmental agency in fire
protection or law enforcement activities (including activities of security personnel in correctional institutions) and who, solely
at such individual's option, agrees to be employed on a special detail by a separate or independent employer in fire protection,
law enforcement, or related activities, the hours such individual was employed by such separate and independent employer shall
be excluded by the public agency employing such individual in the calculation of the hours for which the employee is entitled
to overtime compensation under this section if the public agency--

(A) requires that its employees engaged in fire protection, law enforcement, or security activities be hired by a separate and
independent employer to perform the special detail,

(B) facilitates the employment of such employees by a separate and independent employer, or

(C) otherwise affects the condition of employment of such employees by a separate and independent empl oyer.

(2) If an employee of a public agency which is a State, political subdivision of a State, or an interstate governmental agency
undertakes, on an occasional or sporadic basis and solely at the employee's option, part-time employment for the public agency
which is in a different capacity from any capacity in which the employee is regularly employed with the public agency, the
hours such employee was employed in performing the different employment shall be excluded by the public agency in the
calculation of the hours for which the employee is entitled to overtime compensation under this section.

(3) If anindividual who is employed in any capacity by a public agency which is a State, political subdivision of a State, or
an interstate governmental agency, agrees, with the approval of the public agency and solely at the option of such individual,
to substitute during scheduled work hours for another individual who is employed by such agency in the same capacity, the
hours such employee worked as a substitute shall be excluded by the public agency in the calculation of the hours for which
the employee is entitled to overtime compensation under this section.

() Maximum hour exemption for employees receiving remedial education
Any employer may employ any employee for aperiod or periods of not more than 10 hours in the aggregate in any workweek

in excess of the maximum workweek specified in subsection (a) of this section without paying the compensation for overtime
employment prescribed in such subsection, if during such period or periodsthe employeeisreceiving remedial educationthat is--
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(2) provided to employees who lack a high school diploma or educational attainment at the eighth grade level;

(2) designed to provide reading and other basic skills at an eighth grade level or below; and

(3) does not include job specific training.

(r)(1) An employer shall provide--

(A) areasonable break time for an employee to express breast milk for her nursing child for 1 year after the child's birth each
time such employee has need to express the milk; and

(B) aplace, other than a bathroom, that is shielded from view and free from intrusion from coworkers and the public, which
may be used by an employee to express breast milk.

(2) An employer shall not be required to compensate an employee receiving reasonabl e break time under paragraph (1) for any
work time spent for such purpose.

(3) An employer that employs less than 50 employees shall not be subject to the requirements of this subsection, if such
requirements would impose an undue hardship by causing the employer significant difficulty or expense when considered in
relation to the size, financial resources, nature, or structure of the employer's business.

(4) Nothing in this subsection shall preempt a State law that provides greater protections to employees than the protections
provided for under this subsection.

CREDIT(S)

(June 25, 1938, c. 676, § 7, 52 Stat. 1063; Oct. 29, 1941, c. 461, 55 Stat. 756; July 20, 1949, c. 352, § 1, 63 Stat. 446; Oct. 26,
1949, c. 736, § 7, 63 Stat. 912; May 5, 1961, Pub.L. 87-30, § 6, 75 Stat. 69; Sept. 23, 1966, Pub.L. 89-601, Title 11, §§ 204(c),
(d), 212(b), Title 1V, §8 401 to 403, 80 Stat. 835, 837, 841, 842; Apr. 8, 1974, Pub.L. 93-259, §§ 6(c)(1), 7(b)(2), 9(a), 12(b),
19, 21(a), 88 Stat. 60, 62, 64, 66, 68; Nov. 13, 1985, Pub.L. 99-150, §§ 2(a), 3(a) to (c)(1), 99 Stat. 787, 789; Nov. 17, 1989,
Pub.L. 101-157, § 7, 103 Stat. 944; Sept. 6, 1995, Pub.L. 104-26, § 2, 109 Stat. 264; May 18, 2000, Pub.L. 106-202, § 2(a),
(b), 114 Stat. 308; Mar. 23, 2010, Pub.L. 111-148, Title IV, § 4207, 124 Stat. 577.)

Notes of Decisions (2310)

Footnotes

1 Soin original. Probably should not be capitalized.

2 So in original. Probably should have closed parentheses.
3 Soin original. Probably should be followed by a period.
29 U.S.C.A. 8207, 29 USCA § 207
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§ 209. Attendance of witnesses, 29 USCA § 209

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 209
§ 209. Attendance of witnesses
Currentness
For the purpose of any hearing or investigation provided for in this chapter, the provisions of sections 49 and 50 of Title

15 (relating to the attendance of witnesses and the production of books, papers, and documents), are made applicable to the
jurisdiction, powers, and duties of the Administrator, the Secretary of Labor, and the industry committees.

CREDIT(S)
(June 25, 1938, c. 676, 8§ 9, 52 Stat. 1065; 1946 Reorg. Plan No. 2, § 1(b), eff. July 16, 1946, 11 F.R. 7873, 60 Stat. 1095.)

Notes of Decisions (65)

29 U.S.C.A. §209, 29 USCA § 209
Current through P.L. 113-209 approved 12-16-2014

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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§ 210. Court review of wage orders in Puerto Rico and the Virgin Islands, 29 USCA § 210

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 210
§ 210. Court review of wage orders in Puerto Rico and the Virgin Islands

Currentness

(a) Any person aggrieved by an order of the Secretary issued under section 208 of this title may obtain a review of such order
in the United States Court of Appeals for any circuit wherein such person resides or has his principal place of business, or in
the United States Court of Appeals for the District of Columbia, by filing in such court, within 60 days after the entry of such
order a written petition praying that the order of the Secretary be modified or set aside in whole or in part. A copy of such
petition shall forthwith be transmitted by the clerk of the court to the Secretary, and thereupon the Secretary shall file in the
court the record of the industry committee upon which the order complained of was entered, as provided in section 2112 of
Title 28. Upon thefiling of such petition such court shall have exclusivejurisdiction to affirm, modify (including provision for
the payment of an appropriate minimum wage rate), or set aside such order in whole or in part, so far asit is applicable to the
petitioner. The review by the court shall be limited to questions of law, and findings of fact by such industry committee when
supported by substantial evidence shall be conclusive. No objection to the order of the Secretary shall be considered by the
court unless such objection shall have been urged before such industry committee or unless there were reasonabl e grounds for
failure so to do. If application is made to the court for leave to adduce additional evidence, and it is shown to the satisfaction of
the court that such additional evidence may materially affect the result of the proceeding and that there were reasonabl e grounds
for failure to adduce such evidence in the proceedings before such industry committee, the court may order such additional
evidence to be taken before an industry committee and to be adduced upon the hearing in such manner and upon such terms and
conditions asto the court may seem proper. Such industry committee may modify theinitia findings by reason of the additional
evidence so taken, and shall file with the court such modified or new findings which if supported by substantial evidence shall
be conclusive, and shall also file its recommendation, if any, for the modification or setting aside of the original order. The
judgment and decree of the court shall be final, subject to review by the Supreme Court of the United States upon certiorari
or certification as provided in section 1254 of Title 28.

(b) The commencement of proceedings under subsection (&) of this section shall not, unless specifically ordered by the court,
operate as a stay of the Administrator's order. The court shall not grant any stay of the order unless the person complaining of
such order shall file in court an undertaking with a surety or sureties satisfactory to the court for the payment to the employees
affected by the order, in the event such order is affirmed, of the amount by which the compensation such employees are entitled
to receive under the order exceeds the compensation they actually receive while such stay isin effect.

CREDIT(S)
(June 25, 1938, c. 676, § 10, 52 Stat. 1065; Aug. 12, 1955, c. 867, § 5(f), 69 Stat. 712; Aug. 28, 1958, Pub.L. 85-791, § 22,
72 Stat. 948; Apr. 8, 1974, Pub.L. 93-259, § 5(c)(2), 88 Stat. 58.)

Notes of Decisions (66)

29 U.S.C.A. 8210, 29 USCA §210
Current through P.L. 113-209 approved 12-16-2014
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§ 211. Collection of data, 29 USCA § 211

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 211
§ 211. Collection of data

Currentness

(a) Investigations and inspections

The Administrator or his designated representatives may investigate and gather data regarding the wages, hours, and other
conditions and practices of employment in any industry subject to this chapter, and may enter and inspect such places and such
records (and make such transcriptions thereof), question such employees, and investigate such facts, conditions, practices, or
matters as he may deem necessary or appropriate to determine whether any person has violated any provision of this chapter,
or which may aid in the enforcement of the provisions of this chapter. Except as provided in section 212 of thistitle and in
subsection (b) of this section, the Administrator shall utilize the bureaus and divisions of the Department of Labor for al the
investigations and inspections necessary under this section. Except as provided in section 212 of this title, the Administrator
shall bring all actions under section 217 of thistitle to restrain violations of this chapter.

(b) State and local agencies and employees

With the consent and cooperation of State agencies charged with the administration of State labor laws, the Administrator and
the Secretary of Labor may, for the purpose of carrying out their respective functions and duties under this chapter, utilize the
services of State and local agencies and their employees and, notwithstanding any other provision of law, may reimburse such
State and local agencies and their employees for services rendered for such purposes.

(c) Records

Every employer subject to any provision of this chapter or of any order issued under this chapter shall make, keep, and preserve
such records of the persons employed by him and of the wages, hours, and other conditions and practices of employment
maintained by him, and shall preserve such records for such periods of time, and shall make such reports therefrom to the
Administrator as he shall prescribe by regulation or order as necessary or appropriate for the enforcement of the provisions of
this chapter or the regulations or orders thereunder. The employer of an employee who performs substitute work described in
section 207(p)(3) of thistitle may not be required under this subsection to keep arecord of the hours of the substitute work.

(d) Homework regulations

The Administrator is authorized to make such regulations and orders regulating, restricting, or prohibiting industrial homework
as are necessary or appropriate to prevent the circumvention or evasion of and to safeguard the minimum wage rate prescribed
in this chapter, and all existing regulations or orders of the Administrator relating to industrial homework are continued in full
force and effect.

CREDIT(S)
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(June 25, 1938, c. 676, § 11, 52 Stat. 1066; 1946 Reorg. Plan No. 2, § 1(b), eff. July 16, 1946, 11 F.R. 7873, 60 Stat. 1095;
Oct. 26, 1949, c. 736, 8 9, 63 Stat. 916; Nov. 13, 1985, Pub.L. 99-150, § 3(c)(2), 99 Stat. 789.)
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29U.S.C.A. 8211, 29 USCA §211
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§ 212. Child labor provisions, 29 USCA § 212

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 212
§ 212. Child labor provisions

Currentness

(a) Restrictions on shipment of goods; prosecution; conviction

No producer, manufacturer, or dealer shall ship or deliver for shipment in commerce any goods produced in an establishment
situated in the United Statesin or about which within thirty days prior to the removal of such goods therefrom any oppressive
child labor has been employed: Provided, That any such shipment or delivery for shipment of such goods by a purchaser who
acquired them in good faith in reliance on written assurance from the producer, manufacturer, or dealer that the goods were
produced in compliance with the requirements of this section, and who acquired such goods for value without notice of any
such violation, shall not be deemed prohibited by this subsection: And provided further, That a prosecution and conviction
of a defendant for the shipment or delivery for shipment of any goods under the conditions herein prohibited shall be a bar
to any further prosecution against the same defendant for shipments or deliveries for shipment of any such goods before the
beginning of said prosecution.

(b) Investigations and inspections
The Secretary of Labor or any of his authorized representatives, shall make all investigations and inspections under section
211(a) of thistitle with respect to the employment of minors, and, subject to the direction and control of the Attorney General,

shall bring all actions under section 217 of thistitle to enjoin any act or practice which is unlawful by reason of the existence
of oppressive child labor, and shall administer all other provisions of this chapter relating to oppressive child labor.

(c) Oppressive child labor

No employer shall employ any oppressive child labor in commerce or in the production of goods for commerce or in any
enterprise engaged in commerce or in the production of goods for commerce.

(d) Proof of age

In order to carry out the objectives of this section, the Secretary may by regulation require employers to obtain from any
employee proof of age.

CREDIT(S)

(June 25, 1938, c. 676, § 12, 52 Stat. 1067; 1946 Reorg.Plan No. 2, § 1(b), eff. July 16, 1946, 11 F.R. 7873, 60 Stat. 1095;
Oct. 26, 1949, c. 736, § 10, 63 Stat. 917; May 5, 1961, Pub.L. 87-30, § 8, 75 Stat. 70; Apr. 8, 1974, Pub.L. 93-259, § 25(a),
88 Stat. 72.)

Mext G33


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NE0EC2DC254324DF8B88E9B87C1AC5F21&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N1232462904394EFE90F4234EED707329&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(29USCA8R)&originatingDoc=NB682FBD0AFF711D8803AE0632FEDDFBF&refType=CM&sourceCite=29+U.S.C.A.+%c2%a7+212&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS211&originatingDoc=NB682FBD0AFF711D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS211&originatingDoc=NB682FBD0AFF711D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS217&originatingDoc=NB682FBD0AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDAB671B258-584B84AEB21-7D4C3A4C9A7)&originatingDoc=NB682FBD0AFF711D8803AE0632FEDDFBF&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDAB671B258-584B84AEB21-7D4C3A4C9A7)&originatingDoc=NB682FBD0AFF711D8803AE0632FEDDFBF&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)

§ 212. Child labor provisions, 29 USCA § 212
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§ 213. Exemptions, 29 USCA § 213

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 213
§ 213. Exemptions

Effective: January 23, 2004
Currentness

(8 Minimum wage and maximum hour requirements

The provisions of section 206 (except subsection (d) in the case of paragraph (1) of this subsection) and section 207 of this
title shall not apply with respect to--

(1) any employee employed in a bona fide executive, administrative, or professiona capacity (including any employee
employed in the capacity of academic administrative personnel or teacher in elementary or secondary schools), or in the
capacity of outside salesman (as such terms are defined and delimited from time to time by regulations of the Secretary,
subject to the provisions of subchapter Il of chapter 5 of Title 5, except that an employee of aretail or service establishment
shall not be excluded from the definition of employee employed in a bona fide executive or administrative capacity because
of the number of hoursin his workweek which he devotes to activities not directly or closely related to the performance of
executive or administrative activities, if less than 40 per centum of his hours worked in the workweek are devoted to such
activities); or

(2) Repealed. Pub.L. 101-157, § 3(c)(1), Nov. 17, 1989, 103 Stat. 939

(3) any employee employed by an establishment which is an amusement or recreational establishment, organized camp, or
religious or non-profit educational conference center, if (A) it does not operate for more than seven months in any calendar
year, or (B) during the preceding calendar year, its average receipts for any six months of such year were not more than
33 # per centum of its average receipts for the other six months of such year, except that the exemption from sections 206
and 207 of thistitle provided by this paragraph does not apply with respect to any employee of a private entity engaged in
providing services or facilities (other than, in the case of the exemption from section 206 of thistitle, aprivate entity engaged
in providing services and facilities directly related to skiing) in anational park or a national forest, or on land in the National
Wildlife Refuge System, under a contract with the Secretary of the Interior or the Secretary of Agriculture; or

(4) Repedled. Pub.L. 101-157, § 3(c)(1), Nov. 17, 1989, 103 Stat. 939

(5) any employee employed in the catching, taking, propagating, harvesting, cultivating, or farming of any kind of fish,
shellfish, crustacea, sponges, seaweeds, or other aquatic forms of animal and vegetablelife, or in thefirst processing, canning
or packing such marine products at sea as an incident to, or in conjunction with, such fishing operations, including the going
to and returning from work and loading and unloading when performed by any such employee; or
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§ 213. Exemptions, 29 USCA § 213

(6) any employee employed in agriculture (A) if such employeeisemployed by an employer who did not, during any calendar
quarter during the preceding calendar year, use more than five hundred man-days of agricultural labor, (B) if such employee
is the parent, spouse, child, or other member of his employer's immediate family, (C) if such employee (i) is employed as
a hand harvest laborer and is paid on a piece rate basis in an operation which has been, and is customarily and generally
recognized as having been, paid on a piece rate basis in the region of employment, (ii) commutes daily from his permanent
residence to the farm on which he is so employed, and (iii) has been employed in agriculture less than thirteen weeks during
the preceding calendar year, (D) if such employee (other than an employee described in clause (C) of this subsection) (i) is
sixteen years of age or under and is employed as a hand harvest laborer, is paid on a piece rate basis in an operation which
has been, and is customarily and generally recognized as having been, paid on apiecerate basisin the region of employment,
(ii) is employed on the same farm as his parent or person standing in the place of his parent, and (iii) is paid at the same
piece rate as employees over age sixteen are paid on the same farm, or (E) if such employee is principally engaged in the
range production of livestock; or

(7) any employee to the extent that such employee is exempted by regulations, order, or certificate of the Secretary issued
under section 214 of thistitle; or

(8) any employee employed in connection with the publication of any weekly, semiweekly, or daily newspaper with a
circulation of less than four thousand the major part of which circulation is within the county where published or counties
contiguous thereto; or

(9) Repealed. Pub.L. 93-259, § 23(a)(1), Apr. 8, 1974, 88 Stat. 69

(10) any switchboard operator employed by an independently owned public telephone company which has not more than
seven hundred and fifty stations; or

(11) Repesled. Pub.L. 93-259, § 10(a), Apr. 8, 1974, 88 Stat. 63

(12) any employee employed as a seaman on avessel other than an American vessel; or

(13), (14) Repealed. Pub.L. 93-259, §8 9(b)(1), 23(b)(1), Apr. 8, 1974, 88 Stat. 63, 69

(15) any employee employed on a casua basis in domestic service employment to provide babysitting services or any
employee employed in domestic service employment to provide companionship services for individuals who (because of age
or infirmity) are unable to care for themselves (as such terms are defined and delimited by regulations of the Secretary); or

(16) acriminal investigator who is paid availability pay under section 5545a of Title 5; or

(17) any employee who is a computer systems analyst, computer programmer, software engineer, or other similarly skilled
worker, whose primary duty is--
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(A) the application of systems analysistechniques and procedures, including consulting with users, to determine hardware,
software, or system functional specifications;

(B) the design, development, documentation, analysis, creation, testing, or modification of computer systems or programs,
including prototypes, based on and related to user or system design specifications;

(C) the design, documentation, testing, creation, or modification of computer programs related to machine operating
systems; or

(D) a combination of duties described in subparagraphs (A), (B), and (C) the performance of which requires the same
level of skills, and

who, in the case of an employee who is compensated on an hourly basis, is compensated at arate of not less than $27.63
an hour.

(b) Maximum hour requirements

The provisions of section 207 of thistitle shall not apply with respect to--

(1) any employee with respect to whom the Secretary of Transportation has power to establish qualifications and maximum
hours of service pursuant to the provisions of section 31502 of Title 49; or

(2) any employee of an employer engaged in the operation of arail carrier subject to part A of subtitle IV of Title 49; or

(3) any employeeof acarrier by air subject to the provisionsof title 1l of the Railway Labor Act[45U.S.C.A. 8 181 et seq.]; or

(4) Repealed. Pub.L. 93-259, § 11(c), Apr. 8, 1974, 88 Stat. 64

(5) any individual employed as an outside buyer of poultry, eggs, cream, or milk, in their raw or natural state; or

(6) any employee employed as a seaman; or

(7) Repealed. Pub.L. 93-259, § 21(b)(3), Apr. 8, 1974, 88 Stat. 68

(8) Repealed. Pub.L. 95-151, § 14(b), Nov. 1, 1977, 91 Stat. 1252

(9) any employee employed as an announcer, news editor, or chief engineer by aradio or television station the mgjor studio of
whichislocated (A) in acity or town of one hundred thousand population or less, according to the latest available decennial
census figures as compiled by the Bureau of the Census, except where such city or town is part of a standard metropolitan
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statistical area, as defined and designated by the Office of Management and Budget, which has atotal population in excess
of one hundred thousand, or (B) in acity or town of twenty-five thousand population or less, which is part of such an area
but is at least 40 airline miles from the principal city in such area; or

(10)(A) any salesman, partsman, or mechanic primarily engaged in selling or servicing automobiles, trucks, or farm
implements, if heisemployed by anonmanufacturing establishment primarily engaged in the business of selling such vehicles
or implements to ultimate purchasers; or

(B) any salesman primarily engaged in selling trailers, boats, or aircraft, if he is employed by a nonmanufacturing
establishment primarily engaged in the business of selling trailers, boats, or aircraft to ultimate purchasers; or

(11) any employee employed asadriver or driver's helper making local deliveries, who is compensated for such employment
on the basis of trip rates, or other delivery payment plan, if the Secretary shall find that such plan has the general purpose
and effect of reducing hours worked by such employees to, or below, the maximum workweek applicable to them under
section 207(a) of thistitle; or

(12) any employee employed in agriculture or in connection with the operation or maintenance of ditches, canals, reservoirs,
or waterways, not owned or operated for profit, or operated on a sharecrop basis, and which are used exclusively for supply
and storing of water, at least 90 percent of which was ultimately delivered for agricultural purposes during the preceding
calendar year; or

(13) any employee with respect to his employment in agriculture by a farmer, notwithstanding other employment of such
employee in connection with livestock auction operations in which such farmer is engaged as an adjunct to the raising of
livestock, either on his own account or in conjunction with other farmers, if such employee (A) isprimarily employed during
his workweek in agriculture by such farmer, and (B) is paid for his employment in connection with such livestock auction
operations at awage rate not less than that prescribed by section 206(a)(1) of thistitle; or

(14) any employee employed within the area of production (as defined by the Secretary) by an establishment commonly
recognized as a country elevator, including such an establishment which sells products and services used in the operation of
afarm, if no more than five employees are employed in the establishment in such operations; or

(15) any employee engaged in the processing of maple sap into sugar (other than refined sugar) or syrup; or

(16) any employee engaged (A) in the transportation and preparation for transportation of fruits or vegetables, whether or
not performed by the farmer, from the farm to a place of first processing or first marketing within the same State, or (B) in
transportation, whether or not performed by the farmer, between the farm and any point within the same State of persons
employed or to be employed in the harvesting of fruits or vegetables; or

(17) any driver employed by an employer engaged in the business of operating taxicabs; or

(18), (19) Repealed. Pub.L. 93-259, §§ 15(c), 16(b), Apr. 8, 1974, 88 Stat. 65
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(20) any employee of a public agency who in any workweek is employed in fire protection activities or any employee of a
public agency who in any workweek is employed in law enforcement activities (including security personnel in correctional
ingtitutions), if the public agency employs during the workweek less than 5 employees in fire protection or law enforcement
activities, as the case may be; or

(21) any employee who is employed in domestic service in a household and who residesin such household; or

(22) Repealed. Pub.L. 95-151, § 5, Nov. 1, 1977, 91 Stat. 1249

(23) Repesled. Pub.L. 93-259, § 10(b)(3), Apr. 8, 1974, 88 Stat. 64

(24) any employee who isemployed with his spouse by anonprofit educational institution to serve asthe parents of children--

(A) who are orphans or one of whose natural parentsis deceased, or

(B) who are enrolled in such ingtitution and reside in residential facilities of the institution,
while such children are in residence at such institution, if such employee and his spouse reside in such facilities, receive,

without cost, board and lodging from such institution, and are together compensated, on a cash basis, at an annual rate
of not less than $10,000; or

(25), (26) Repealed. Pub.L. 95-151, §§ 6(a), 7(a), Nov. 1, 1977, 91 Stat. 1249, 1250

(27) any employee employed by an establishment which is a motion picture theater; or

(28) any employee employed in planting or tending trees, cruising, surveying, or felling timber, or in preparing or transporting
logs or other forestry products to the mill, processing plant, railroad, or other transportation terminal, if the number of
employees employed by his employer in such forestry or lumbering operations does not exceed eight;

(29) any employee of an amusement or recreational establishment located in a national park or national forest or on land in
the National Wildlife Refuge System if such employee (A) is an employee of a private entity engaged in providing services
or facilitiesin anational park or national forest, or on land in the National Wildlife Refuge System, under a contract with the
Secretary of the Interior or the Secretary of Agriculture, and (B) receives compensation for employment in excess of fifty-
six hoursin any workweek at arate not less than one and one-half times the regular rate at which he is employed; or

(30) acriminal investigator who is paid availability pay under section 5545a of Title 5.

(c) Child labor requirements
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(1) Except as provided in paragraph (2) or (4), the provisions of section 212 of thistitle relating to child labor shall not apply
to any employee employed in agriculture outside of school hours for the school district where such employee is living while
heis so employed, if such employee--

(A) islessthan twelve years of age and (i) is employed by his parent, or by a person standing in the place of his parent, on a
farm owned or operated by such parent or person, or (ii) is employed, with the consent of his parent or person standing in the
place of his parent, on afarm, none of the employees of which are (because of subsection (8)(6)(A) of this section) required
to be paid at the wage rate prescribed by section 206(a)(5) of thistitle,

(B) istwelve years or thirteen years of age and (i) such employment is with the consent of his parent or person standing in
the place of his parent, or (ii) his parent or such person is employed on the same farm as such employee, or

(C) isfourteen years of age or older.

(2) Theprovisionsof section 212 of thistitlerelating to child labor shall apply to an empl oyee bel ow the age of sixteen employed
in agriculture in an occupation that the Secretary of Labor finds and declares to be particularly hazardous for the employment
of children below the age of sixteen, except where such employeeisemployed by his parent or by a person standing in the place
of his parent on afarm owned or operated by such parent or person.

(3) Theprovisionsof section 212 of thistitlerelating to child labor shall not apply to any child employed asan actor or performer
in motion pictures or theatrical productions, or in radio or television productions.

(4)(A) An employer or group of employers may apply to the Secretary for a waiver of the application of section 212 of this
title to the employment for not more than eight weeks in any calendar year of individuals who are less than twelve years of
age, but not less than ten years of age, as hand harvest |aborersin an agricultural operation which has been, and is customarily
and generally recognized as being, paid on a piece rate basis in the region in which such individuals would be employed. The
Secretary may not grant such awaiver unless he finds, based on objective data submitted by the applicant, that--

(i) the crop to be harvested is one with a particularly short harvesting season and the application of section 212 of thistitle
would cause severe economic disruption in the industry of the employer or group of employers applying for the waiver;

(i) the employment of the individual s to whom the waiver would apply would not be del eteriousto their health or well-being;

(iii) the level and type of pesticides and other chemicals used would not have an adverse effect on the health or well-being
of the individuals to whom the waiver would apply;

(iv) individual s age twelve and above are not available for such employment; and

(v) theindustry of such employer or group of employershastraditionally and substantially employed individual s under twelve
years of age without displacing substantial job opportunities for individuals over sixteen years of age.
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(B) Any waiver granted by the Secretary under subparagraph (A) shall require that--

(i) the individuals employed under such waiver be employed outside of school hours for the school district where they are
living while so employed;

(it) such individuals while so employed commute daily from their permanent residence to the farm on which they are so
employed; and

(iii) such individuals be employed under such waiver (1) for not more than eight weeks between June 1 and October 15
of any calendar year, and (1) in accordance with such other terms and conditions as the Secretary shall prescribe for such
individuals protection.

(5)(A) In the administration and enforcement of the child labor provisions of this chapter, employees who are 16 and 17 years
of age shall be permitted to load materials into, but not operate or unload materials from, scrap paper balers and paper box
compactors--

(i) that are safe for 16- and 17-year-old employees loading the scrap paper balers or paper box compactors; and

(i) that cannot be operated while being loaded.

(B) For purposes of subparagraph (A), scrap paper balers and paper box compactors shall be considered safe for 16- or 17-
year-old employeesto load only if--

(i)(1) the scrap paper balers and paper box compactors meet the American National Standards Institute's Standard ANS
Z2245.5-1990 for scrap paper balers and Standard ANSI Z245.2-1992 for paper box compactors; or

(1) the scrap paper balers and paper box compactors meet an applicable standard that is adopted by the American National
Standards Institute after August 6, 1996, and that is certified by the Secretary to be at least as protective of the safety of
minors as the standard described in subclause (1);

(i) the scrap paper balers and paper box compactors include an on-off switch incorporating a key-lock or other system and
the control of the system is maintained in the custody of employees who are 18 years of age or older;

(iii) the on-off switch of the scrap paper balers and paper box compactors is maintained in an off position when the scrap
paper balers and paper box compactors are not in operation; and

(iv) the employer of 16- and 17-year-old employees provides notice, and posts a notice, on the scrap paper balers and paper
box compactors stating that--
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(1 the scrap paper balers and paper box compactors meet the applicable standard described in clause (i);

(1) 16- and 17-year-old employees may only load the scrap paper balers and paper box compactors; and

(111) any employee under the age of 18 may not operate or unload the scrap paper balers and paper box compactors.

The Secretary shall publish in the Federal Register a standard that is adopted by the American National Standards Institute
for scrap paper balers or paper box compactors and certified by the Secretary to be protective of the safety of minors under
clause (i)(11).

(C)(i) Employers shall prepare and submit to the Secretary reports--

(I on any injury to an employee under the age of 18 that requires medical treatment (other than first aid) resulting from
the employee's contact with a scrap paper baler or paper box compactor during the loading, operation, or unloading of the
baler or compactor; and

(11) on any fatality of an employee under the age of 18 resulting from the employee's contact with a scrap paper baler or
paper box compactor during the loading, operation, or unloading of the baler or compactor.

(i) The reports described in clause (i) shall be used by the Secretary to determine whether or not the implementation of
subparagraph (A) has had any effect on the safety of children.

(iii) The reports described in clause (i) shall provide--

(1) the name, telephone number, and address of the employer and the address of the place of employment where the incident
occurred;

(11) the name, telephone number, and address of the employee who suffered an injury or death as aresult of the incident;

(1'11) the date of the incident;

(V) adescription of the injury and a narrative describing how the incident occurred; and

(V) the name of the manufacturer and the model number of the scrap paper baler or paper box compactor involved in the
incident.

(iv) The reports described in clause (i) shall be submitted to the Secretary promptly, but not later than 10 days after the date
on which an incident relating to an injury or death occurred.
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(v) The Secretary may not rely solely on the reports described in clause (i) as the basis for making a determination that any
of the employers described in clause (i) has violated a provision of section 212 of this title relating to oppressive child labor
or aregulation or order issued pursuant to section 212 of thistitle. The Secretary shall, prior to making such a determination,
conduct an investigation and inspection in accordance with section 212(b) of thistitle.

(vi) The reporting requirements of this subparagraph shall expire 2 years after August 6, 1996.

(6) In the administration and enforcement of the child labor provisions of this chapter, employees who are under 17 years of
age may not drive automobiles or trucks on public roadways. Employees who are 17 years of age may drive automobiles or
trucks on public roadways only if--

(A) such driving is restricted to daylight hours;

(B) the employee holds a State license valid for the type of driving involved in the job performed and has no records of any
moving violation at the time of hire;

(C) the employee has successfully completed a State approved driver education course;

(D) the automobile or truck is equipped with a seat belt for the driver and any passengers and the employee's employer has
instructed the employee that the seat belts must be used when driving the automobile or truck;

(E) the automobile or truck does not exceed 6,000 pounds of gross vehicle weight;

(F) such driving does not involve--

(i) the towing of vehicles;

(i) route deliveries or route sales;

(i) the transportation for hire of property, goods, or passengers;

(iv) urgent, time-sensitive deliveries;

(v) more than two trips away from the primary place of employment in any single day for the purpose of delivering goods
of the employee's employer to a customer (other than urgent, time-sensitive deliveries);

(vi) more than two trips away from the primary place of employment in any single day for the purpose of transporting
passengers (other than employees of the employer);
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(vii) transporting more than three passengers (including employees of the employer); or
(viii) driving beyond a 30 mile radius from the employee's place of employment; and

(G) such driving is only occasional and incidental to the employee's employment.

For purposes of subparagraph (G), the term “occasional and incidental” is no more than one-third of an employee's
worktime in any workday and no more than 20 percent of an employee's worktime in any workweek.

(7)(A)(i) Subject to subparagraph (B), in the administration and enforcement of the child labor provisions of this chapter, it
shall not be considered oppressive child labor for a new entrant into the workforce to be employed inside or outside places of
business where machinery is used to process wood products.

(ii) In this paragraph, the term “ new entrant into the workforce” means an individual who

(1 isunder the age of 18 and at least the age of 14, and

(1) by statute or judicial order is exempt from compulsory school attendance beyond the eighth grade.
(B) The employment of a new entrant into the workforce under subparagraph (A) shall be permitted

(i) if the entrant is supervised by an adult relative of the entrant or is supervised by an adult member of the same religious
sect or division as the entrant;

(i) if the entrant does not operate or assist in the operation of power-driven woodworking machines;

(i) if the entrant is protected from wood particles or other flying debris within the workplace by a barrier appropriate to the
potential hazard of such wood particles or flying debris or by maintaining a sufficient distance from machinery in operation;
and

(iv) if the entrant is required to use personal protective equipment to prevent exposure to excessive levels of noise and saw
dust.

(d) Delivery of newspapers and wreathmaking
The provisions of sections 206, 207, and 212 of thistitle shall not apply with respect to any employee engaged in the delivery of

newspapersto the consumer or to any homeworker engaged i n the making of wreaths composed principally of natural holly, pine,
cedar, or other evergreens (including the harvesting of the evergreens or other forest products used in making such wreaths).
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(e) Maximum hour requirements and minimum wage employees

Theprovisionsof section 207 of thistitle shall not apply with respect to employeesfor whom the Secretary of Labor isauthorized
to establish minimum wage rates as provided in section 206(a)(3) of this title, except with respect to employees for whom
such rates are in effect; and with respect to such employees the Secretary may make rules and regulations providing reasonable
limitations and allowing reasonable variations, tolerances, and exemptions to and from any or all of the provisions of section
207 of thistitle if he shal find, after a public hearing on the matter, and taking into account the factors set forth in section
206(a)(3) of thistitle, that economic conditions warrant such action.

(f) Employment in foreign countries and certain United States territories

The provisions of sections 206, 207, 211, and 212 of this title shall not apply with respect to any employee whose services
during the workweek are performed in a workplace within a foreign country or within territory under the jurisdiction of the
United States other than the following: a State of the United States; the District of Columbia; Puerto Rico; the Virgin Islands;
outer Continental Shelf lands defined in the Outer Continental Shelf Lands Act (ch. 345, 67 Stat. 462) [43 U.S.C.A. 8§ 1331 et
seq.]; American Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein Atoll; and Johnston Island.

(g) Certain employment in retail or service establishments, agriculture

The exemption from section 206 of this title provided by paragraph (6) of subsection (a) of this section shall not apply with
respect to any employee employed by an establishment (1) which controls, is controlled by, or is under common control with,
another establishment the activities of which are not related for a common business purpose to, but materialy support the
activities of the establishment employing such employee; and (2) whose annual gross volume of sales made or business done,
when combined with the annual grossvolume of salesmade or business done by each establishment which controls, is controlled
by, or is under common control with, the establishment employing such employee, exceeds $10,000,000 (exclusive of excise
taxes at theretail level which are separately stated).

(h) Maximum hour requirement: fourteen workweek limitation

The provisions of section 207 of this title shall not apply for a period or periods of not more than fourteen workweeks in the
aggregate in any calendar year to any employee who--

(1) isemployed by such employer--

(A) exclusively to provide services necessary and incidental to the ginning of cotton in an establishment primarily engaged
in the ginning of cotton;

(B) exclusively to provide services necessary and incidental to the receiving, handling, and storing of raw cotton and the
compressing of raw cotton when performed at a cotton warehouse or compress-warehouse facility, other than one operated
in conjunction with a cotton mill, primarily engaged in storing and compressing;

(C) exclusively to provide services necessary and incidental to the receiving, handling, storing, and processing of
cottonseed in an establishment primarily engaged in the receiving, handling, storing, and processing of cottonseed; or
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§ 213. Exemptions, 29 USCA § 213

(D) exclusively to provide services necessary and incidental to the processing of sugar cane or sugar beets in an
establishment primarily engaged in the processing of sugar cane or sugar beets; and

(2) receivesfor--

(A) such employment by such employer which isin excess of ten hoursin any workday, and

(B) such employment by such employer which isin excess of forty-eight hoursin any workweek,
compensation at arate not less than one and one-half times the regular rate at which he is employed.

Any employer who receives an exemption under this subsection shall not be eligible for any other exemption under this section
or section 207 of thistitle.

(i) Cotton ginning

The provisions of section 207 of this title shall not apply for a period or periods of not more than fourteen workweeks in the
aggregate in any period of fifty-two consecutive weeks to any employee who--

(1) is engaged in the ginning of cotton for market in any place of employment located in a county where cotton is grown
in commercial quantities; and

(2) receives for any such employment during such workweeks--

(A) in excess of ten hours in any workday, and

(B) in excess of forty-eight hours in any workweek,
compensation at a rate not less than one and one-half times the regular rate at which he is employed. No week included

in any fifty-two week period for purposes of the preceding sentence may be included for such purposesin any other fifty-
two week period.

() Processing of sugar beets, sugar beet molasses, or sugar cane

The provisions of section 207 of this title shall not apply for a period or periods of not more than fourteen workweeks in the
aggregate in any period of fifty-two consecutive weeks to any employee who--

(1) is engaged in the processing of sugar beets, sugar beet molasses, or sugar cane into sugar (other than refined sugar) or
syrup; and
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§ 213. Exemptions, 29 USCA § 213

(2) receives for any such employment during such workweeks--

(A) in excess of ten hoursin any workday, and

(B) in excess of forty-eight hoursin any workweek,

compensation at a rate not less than one and one-half times the regular rate at which he is employed. No week included
in any fifty-two week period for purposes of the preceding sentence may be included for such purposesin any other fifty-
two week period.
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§ 214. Employment under special certificates, 29 USCA § 214

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 214
§ 214. Employment under special certificates

Currentness

() Learners, apprentices, messengers

The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by regulations or
by orders provide for the employment of learners, of apprentices, and of messengers employed primarily in delivering letters
and messages, under special certificatesissued pursuant to regulations of the Secretary, at such wages lower than the minimum
wage applicable under section 206 of this title and subject to such limitations as to time, humber, proportion, and length of
service as the Secretary shall prescribe.

(b) Students

(1(A) The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by special
certificate issued under aregulation or order provide, in accordance with subparagraph (B), for the employment, at awage rate
not less than 85 per centum of the otherwise applicable wage rate in effect under section 206 of thistitle or not less than $1.60
an hour, whichever is the higher, of full-time students (regardliess of age but in compliance with applicable child labor laws)
inretail or service establishments.

(B) Except as provided in paragraph (4)(B), during any month in which full-time students are to be employed in any retail or
service establishment under certificates issued under this subsection the proportion of student hours of employment to the total
hours of employment of all employeesin such establishment may not exceed--

(i) in the case of aretail or service establishment whose employees (other than employees engaged in commerce or in the
production of goods for commerce) were covered by this chapter before the effective date of the Fair Labor Standards
Amendments of 1974--

(1 the proportion of student hours of employment to thetotal hours of employment of all employeesin such establishment
for the corresponding month of the immediately preceding twelve-month period,

(I1) the maximum proportion for any corresponding month of student hours of employment to the total hours of
employment of all employees in such establishment applicable to the issuance of certificates under this section at any
time before the effective date of the Fair Labor Standards Amendments of 1974 for the employment of students by such
employer, or

(I'1) aproportion equal to one-tenth of the total hours of employment of all employeesin such establishment,
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§ 214. Employment under special certificates, 29 USCA § 214

whichever is greater;

(ii) in the case of retail or service establishment whose employees (other than employees engaged in commerce or in the
production of goods for commerce) are covered for the first time on or after the effective date of the Fair Labor Standards
Amendments of 1974--

(1) the proportion of hours of employment of students in such establishment to the total hours of employment of all
employeesin such establishment for the corresponding month of the twelve-month periodimmediately prior to the effective
date of such Amendments,

(1) the proportion of student hours of employment to thetotal hours of employment of all employeesin such establishment
for the corresponding month of the immediately preceding twelve-month period, or

(I'1) aproportion equal to one-tenth of the total hours of employment of all employeesin such establishment,

whichever is greater; or

(iii) in the case of a retail or service establishment for which records of student hours worked are not available, the
proportion of student hours of employment to the total hours of employment of al employees based on the practice during
the immediately preceding twelve-month period in (1) similar establishments of the same employer in the same general
metropolitan area in which such establishment is located, (I1) similar establishments of the same or nearby communities if
such establishment is not in a metropolitan area, or (111) other establishments of the same general character operating in the
community or the nearest comparable community.

For purpose of clauses (i), (ii), and (iii) of this subparagraph, the term “student hours of employment” means hours during
which students are employed in aretail or service establishment under certificates issued under this subsection.

(2) The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by special
certificate issued under aregulation or order provide for the employment, at awage rate not less than 85 per centum of the wage
rate in effect under section 206(a)(5) of this title or not less than $1.30 an hour, whichever is the higher, of full-time students
(regardless of age but in compliance with applicable child labor laws) in any occupation in agriculture.

(3) The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by special
certificate issued under a regulation or order provide for the employment by an institution of higher education, at a wage rate
not less than 85 per centum of the otherwise applicable wage rate in effect under section 206 of thistitle or not less than $1.60
an hour, whichever is the higher, of full-time students (regardless of age but in compliance with applicable child labor laws)
who are enrolled in such institution. The Secretary shall by regulation prescribe standards and requirements to insure that this
paragraph will not create a substantial probability of reducing the full-time employment opportunities of persons other than
those to whom the minimum wage rate authorized by this paragraph is applicable.

(4)(A) A special certificate issued under paragraph (1), (2), or (3) shall provide that the student or studentsfor whom it isissued
shall, except during vacation periods, be employed on a part-time basis and not in excess of twenty hoursin any workweek.
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(B) If theissuance of aspecial certificate under paragraph (1) or (2) for an employer will cause the number of students employed
by such employer under special certificates issued under this subsection to exceed six, the Secretary may not issue such a
special certificate for the employment of astudent by such employer unlessthe Secretary finds employment of such student will
not create a substantial probability of reducing the full-time employment opportunities of persons other than those employed
under special certificates issued under this subsection. If the issuance of a specia certificate under paragraph (1) or (2) for
an employer will not cause the number of students employed by such employer under special certificates issued under this
subsection to exceed Six--

(i) the Secretary may issue a specia certificate under paragraph (1) or (2) for the employment of a student by such employer
if such employer certifies to the Secretary that the employment of such student will not reduce the full-time employment
opportunities of persons other than those employed under special certificates issued under this subsection, and

(i) in the case of an employer which is aretail or service establishment, subparagraph (B) of paragraph (1) shall not apply
with respect to the issuance of special certificates for such employer under such paragraph.

Therequirement of this subparagraph shall not apply in the case of theissuance of special certificates under paragraph (3) for the
employment of full-time students by institutions of higher education; except that if the Secretary determines that an institution
of higher education is employing students under certificates issued under paragraph (3) but in violation of the requirements of
that paragraph or of regulationsissued thereunder, the requirements of this subparagraph shall apply with respect to theissuance
of special certificates under paragraph (3) for the employment of students by such institution.

(C) No special certificate may be issued under this subsection unless the employer for whom the certificate is to be issued
provides evidence satisfactory to the Secretary of the student status of the employees to be employed under such special
certificate.

(D) To minimize paperwork for, and to encourage, small businesses to employ students under special certificates issued under
paragraphs (1) and (2), the Secretary shall, by regulation or order, prescribe a simplified application form to be used by
employers in applying for such a certificate for the employment of not more than six full-time students. Such an application
shall require only--

(i) alisting of the name, address, and business of the applicant employer,

(ii) alisting of the date the applicant began business, and

(iii) the certification that the employment of such full-time students will not reduce the full-time employment opportunities
of persons other than persons employed under special certificates.

(c) Handicapped workers
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§ 214. Employment under special certificates, 29 USCA § 214

(1) The Secretary, to the extent necessary to prevent curtailment of opportunities for employment, shall by regulation or order
provide for the employment, under special certificates, of individuas (including individuals employed in agriculture) whose
earning or productive capacity isimpaired by age, physical or mental deficiency, or injury, at wages which are--

(A) lower than the minimum wage applicable under section 206 of thistitle,

(B) commensurate with those paid to nonhandicapped workers, employed in the vicinity in which the individuals under the
certificates are employed, for essentially the same type, quality, and quantity of work, and

(C) related to the individual's productivity.

(2) The Secretary shall not issue a certificate under paragraph (1) unless the employer provides written assurances to the
Secretary that--

(A) in the case of individuals paid on an hourly rate basis, wages paid in accordance with paragraph (1) will be reviewed by
the employer at periodic intervals at |east once every six months, and

(B) wages paid in accordance with paragraph (1) will be adjusted by the employer at periodic intervals, at least once each
year, to reflect changes in the prevailing wage paid to experienced nonhandicapped individuals employed in the locality for
essentially the same type of work.

(3) Notwithstanding paragraph (1), no employer shall be permitted to reduce the hourly wage rate prescribed by certificate
under this subsection in effect on June 1, 1986, of any handicapped individual for aperiod of two years from such date without
prior authorization of the Secretary.

(4) Nothing in this subsection shall be construed to prohibit an employer from maintaining or establishing work activities centers
to provide therapeutic activities for handicapped clients.

(5)(A) Notwithstanding any other provision of this subsection, any employee receiving a special minimum wage at a rate
specified pursuant to this subsection or the parent or guardian of such an employee may petition the Secretary to obtain areview
of such specia minimum wage rate. An employee or the employee's parent or guardian may file such a petition for and in
behalf of the employee or in behalf of the employee and other employees similarly situated. No employee may be a party to
any such action unless the employee or the employee's parent or guardian gives consent in writing to become such a party and
such consent is filed with the Secretary.

(B) Upon receipt of apetition filed in accordance with subparagraph (A), the Secretary within ten days shall assign the petition
to an administrative law judge appointed pursuant to section 3105 of Title 5. The administrative law judge shall conduct a
hearing on the record in accordance with section 554 of Title 5 with respect to such petition within thirty days after assignment.

(C) Inany such proceeding, the employer shall have the burden of demonstrating that the special minimum wagerateisjustified
as necessary in order to prevent curtailment of opportunities for employment.
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§ 214. Employment under special certificates, 29 USCA § 214

(D) In determining whether any special minimum wage rate is justified pursuant to subparagraph (C), the administrative law
judge shall consider--

(i) the productivity of the employee or employees identified in the petition and the conditions under which such productivity
was measured; and

(ii) the productivity of other employees performing work of essentially the same type and quality for other employers in
the same vicinity.

(E) The administrative law judge shall issue a decision within thirty days after the hearing provided for in subparagraph (B).
Such action shall be deemed to be afinal agency action unless within thirty days the Secretary grants a request to review the
decision of the administrative law judge. Either the petitioner or the employer may request review by the Secretary within
fifteen days of the date of issuance of the decision by the administrative law judge.

(F) The Secretary, within thirty days after receiving arequest for review, shall review the record and either adopt the decision
of the administrative law judge or issue exceptions. The decision of the administrative law judge, together with any exceptions,
shall be deemed to be afinal agency action.

(G) A final agency action shall be subject to judicia review pursuant to chapter 7 of Title 5. An action seeking such review
shall be brought within thirty days of afinal agency action described in subparagraph (F).

(d) Employment by schools

The Secretary may by regulation or order provide that sections 206 and 207 of this title shall not apply with respect to the
employment by any elementary or secondary school of its students if such employment constitutes, as determined under
regulations prescribed by the Secretary, an integral part of the regular education program provided by such school and such
employment is in accordance with applicable child labor laws.

CREDIT(S)

(June 25, 1938, c. 676, § 14, 52 Stat. 1068; Oct. 26, 1949, c. 736, § 12, 63 Stat. 918; May 5, 1961, Pub.L. 87-30, § 11, 75
Stat. 74; Sept. 23, 1966, Pub.L. 89-601, Title V, § 501, 80 Stat. 842; Apr. 8, 1974, Pub.L. 93-259, § 24(a), (b), 88 Stat. 69, 72;
Nov. 1, 1977, Pub.L. 95-151, 88 12, 13, 91 Stat. 1252; Oct. 16, 1986, Pub.L. 99-486, 100 Stat. 1229; Nov. 17, 1989, Pub.L.
101-157, § 4(d), 103 Stat. 941.)

Notes of Decisions (10)

29 U.S.C.A. 8214,29 USCA §214
Current through P.L. 113-209 approved 12-16-2014

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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§ 215. Prohibited acts; prima facie evidence, 29 USCA § 215

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 215
§ 215. Prohibited acts; prima facie evidence

Currentness

(a) After the expiration of one hundred and twenty days from June 25, 1938, it shall be unlawful for any person--

(2) to transport, offer for transportation, ship, deliver, or sell in commerce, or to ship, deliver, or sell with knowledge that
shipment or delivery or sale thereof in commerce is intended, any goods in the production of which any employee was
employed in violation of section 206 or section 207 of thistitle, or inviolation of any regulation or order of the Secretary issued
under section 214 of thistitle; except that no provision of this chapter shall impose any liability upon any common carrier for
the transportation in commerce in the regular course of its business of any goods not produced by such common carrier, and
no provision of this chapter shall excuse any common carrier from its obligation to accept any goods for transportation; and
except that any such transportation, offer, shipment, delivery, or sale of such goods by a purchaser who acquired them in good
faith in reliance on written assurance from the producer that the goods were produced in compliance with the requirements
of this chapter, and who acquired such goods for value without notice of any such violation, shall not be deemed unlawful;

(2) to violate any of the provisions of section 206 or section 207 of thistitle, or any of the provisions of any regulation or
order of the Secretary issued under section 214 of thistitle;

(3) to discharge or in any other manner discriminate against any employee because such employee has filed any complaint
or ingtituted or caused to be instituted any proceeding under or related to this chapter, or hastestified or is about to testify in
any such proceeding, or has served or is about to serve on an industry committee;

(4) to violate any of the provisions of section 212 of thistitle;

(5) to violate any of the provisions of section 211(c) of this title, or any regulation or order made or continued in effect
under the provisions of section 211(d) of thistitle, or to make any statement, report, or record filed or kept pursuant to the
provisions of such section or of any regulation or order thereunder, knowing such statement, report, or record to be false
in amaterial respect.

(b) For the purposes of subsection (a)(1) of this section proof that any employee was employed in any place of employment
where goods shipped or sold in commerce were produced, within ninety days prior to the removal of the goods from such place
of employment, shall be prima facie evidence that such employee was engaged in the production of such goods.

CREDIT(S)

(June 25, 1938, c. 676, § 15, 52 Stat. 1068; Oct. 26, 1949, c. 736, § 13, 63 Stat. 919; 1950 Reorg. Plan No. 6, §§ 1, 2, eff.
May 24, 1950, 15 F.R. 3174, 64 Stat. 1263.)
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§ 215. Prohibited acts; prima facie evidence, 29 USCA § 215

Notes of Decisions (429)

29 U.S.C.A. 8215, 29 USCA § 215
Current through P.L. 113-209 approved 12-16-2014

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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§ 216. Penalties, 29 USCA § 216

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 216
§ 216. Penalties

Effective: May 21, 2008
Currentness

(8) Fines and imprisonment

Any person who willfully violates any of the provisions of section 215 of thistitle shall upon conviction thereof be subject to a
fine of not more than $10,000, or to imprisonment for not more than six months, or both. No person shall be imprisoned under
this subsection except for an offense committed after the conviction of such person for a prior offense under this subsection.

(b) Damages; right of action; attorney's fees and costs; termination of right of action

Any employer who violates the provisions of section 206 or section 207 of thistitle shall beliable to the employee or employees
affected in the amount of their unpaid minimum wages, or their unpaid overtime compensation, as the case may be, and in
an additional equal amount as liquidated damages. Any employer who violates the provisions of section 215(a)(3) of thistitle
shall be liable for such legal or equitable relief as may be appropriate to effectuate the purposes of section 215(a)(3) of this
title, including without limitation employment, reinstatement, promotion, and the payment of wages lost and an additional
equal amount as liquidated damages. An action to recover the liability prescribed in either of the preceding sentences may be
maintained against any employer (including a public agency) in any Federal or State court of competent jurisdiction by any one
or more employees for and in behalf of himself or themselves and other employees similarly situated. No employee shall be
a party plaintiff to any such action unless he gives his consent in writing to become such a party and such consent isfiled in
the court in which such action is brought. The court in such action shall, in addition to any judgment awarded to the plaintiff
or plaintiffs, allow areasonable attorney's fee to be paid by the defendant, and costs of the action. The right provided by this
subsection to bring an action by or on behalf of any employee, and the right of any employee to become a party plaintiff to any
such action, shall terminate upon thefiling of acomplaint by the Secretary of Labor in an action under section 217 of thistitlein
which (1) restraint is sought of any further delay in the payment of unpaid minimum wages, or the amount of unpaid overtime
compensation, as the case may be, owing to such employee under section 206 or section 207 of thistitle by an employer liable
therefor under the provisions of this subsection or (2) legal or equitable relief is sought as a result of alleged violations of
section 215(a)(3) of thistitle.

(c) Payment of wages and compensation; waiver of claims; actions by the Secretary; limitation of actions

The Secretary isauthorized to supervise the payment of the unpaid minimum wages or the unpaid overtime compensation owing
to any employee or employees under section 206 or section 207 of thistitle, and the agreement of any employee to accept such
payment shall upon payment in full constitute awaiver by such employee of any right he may have under subsection (b) of this
section to such unpaid minimum wages or unpaid overtime compensation and an additional equal amount asliquidated damages.
The Secretary may bring an action in any court of competent jurisdiction to recover the amount of unpaid minimum wages
or overtime compensation and an equal amount as liquidated damages. The right provided by subsection (b) of this section to
bring an action by or on behalf of any employee to recover the liability specified in the first sentence of such subsection and
of any employee to become a party plaintiff to any such action shall terminate upon the filing of a complaint by the Secretary
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§ 216. Penalties, 29 USCA § 216

in an action under this subsection in which a recovery is sought of unpaid minimum wages or unpaid overtime compensation
under sections 206 and 207 of thistitle or liquidated or other damages provided by this subsection owing to such employee by
an employer liable under the provisions of subsection (b) of this section, unless such action is dismissed without prejudice on
motion of the Secretary. Any sumsthus recovered by the Secretary of Labor on behalf of an employee pursuant to this subsection
shall be held in a specia deposit account and shall be paid, on order of the Secretary of Labor, directly to the employee or
employees affected. Any such sums not paid to an employee because of inability to do so within a period of three years shall
be covered into the Treasury of the United States as miscellaneous receipts. In determining when an action is commenced by
the Secretary of Labor under this subsection for the purposes of the statutes of limitations provided in section 255(a) of this
title, it shall be considered to be commenced in the case of any individual claimant on the date when the complaint isfiled if
heis specifically named as a party plaintiff in the complaint, or if his name did not so appear, on the subsequent date on which
his name is added as a party plaintiff in such action.

(d) Savings provisions

In any action or proceeding commenced prior to, on, or after August 8, 1956, no employer shall be subject to any liability or
punishment under this chapter or the Portal-to-Portal Act of 1947 [29 U.S.C.A. 8 251 et seq.] on account of hisfailureto comply
with any provision or provisions of this chapter or such Act (1) with respect to work heretofore or hereafter performed in a
workplace to which the exemption in section 213(f) of thistitleis applicable, (2) with respect to work performed in Guam, the
Canal Zone or Wake Island before the effective date of thisamendment of subsection (d), or (3) with respect to work performed
in a possession named in section 206(a)(3) of this title at any time prior to the establishment by the Secretary, as provided
therein, of a minimum wage rate applicable to such work.

(e)(1)(A) Any person who violatesthe provisions of sections 212 or 213(c) of thistitle, relating to child labor, or any regulation
issued pursuant to such sections, shall be subject to acivil penalty not to exceed--

(i) $11,000 for each employee who was the subject of such aviolation; or

(i) $50,000 with regard to each such violation that causes the death or serious injury of any employee under the age of 18
years, which penalty may be doubled where the violation is arepeated or willful violation.

(B) For purposes of subparagraph (A), the term “serious injury” means--

(i) permanent loss or substantial impairment of one of the senses (sight, hearing, taste, smell, tactile sensation);

(i) permanent loss or substantial impairment of the function of abodily member, organ, or mental faculty, including the loss
of al or part of an arm, leg, foot, hand or other body part; or

(iii) permanent paralysis or substantial impairment that causes loss of movement or mobility of an arm, leg, foot, hand or
other body part.

(2) Any person who repeatedly or willfully violates section 206 or 207, relating to wages, shall be subject to a civil penalty
not to exceed $1,100 for each such violation.
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§ 216. Penalties, 29 USCA § 216

(3) Indetermining the amount of any penalty under this subsection, the appropriateness of such penalty to the size of the business
of the person charged and the gravity of the violation shall be considered. The amount of any penalty under this subsection,
when finally determined, may be--

(A) deducted from any sums owing by the United States to the person charged;

(B) recoveredin acivil action brought by the Secretary in any court of competent jurisdiction, in which litigation the Secretary
shall be represented by the Solicitor of Labor; or

(C) ordered by the court, in an action brought for a violation of section 215(a)(4) of thistitle or arepeated or willful violation
of section 215(a)(2) of thistitle, to be paid to the Secretary.

(4) Any administrative determination by the Secretary of the amount of any penalty under this subsection shall be final, unless
within 15 days after receipt of notice thereof by certified mail the person charged with the violation takes exception to the
determination that the violations for which the penalty isimposed occurred, in which event final determination of the penalty
shall be made in an administrative proceeding after opportunity for hearing in accordance with section 554 of Title 5, and
regulations to be promulgated by the Secretary.

(5) Except for civil penalties collected for violations of section 212 of this title, sums collected as penalties pursuant to this
section shall be applied toward reimbursement of the costs of determining the violations and assessing and collecting such
penalties, in accordance with the provision of section 9a of this title. Civil penalties collected for violations of section 212 of
thistitle shall be deposited in the general fund of the Treasury.

CREDIT(S)

(June 25, 1938, c. 676, § 16, 52 Stat. 1069; May 14, 1947, c. 52, § 5(a), 61 Stat. 87; Oct. 26, 1949, c. 736, § 14, 63 Stat. 919;
1950 Reorg. Plan No. 6, §§ 1, 2, 15 F.R. 3174, 64 Stat. 1263; Aug. 8, 1956, c. 1035, § 4, 70 Stat. 1118; Aug. 30, 1957, Pub.L.
85-231, § 1(2), 71 Stat. 514; May 5, 1961, Pub.L. 87-30, § 12(a), 75 Stat. 74; Sept. 23, 1966, Pub.L. 89-601, Title VI, § 601(a),
80 Stat. 844; Apr. 8, 1974, Pub.L. 93-259, 88 6(dl)(1), 25(c), 26, 88 Stat. 61, 72, 73; Nov. 1, 1977, Pub.L. 95-151, § 10, 91 Stat.
1252; Nov. 17, 1989, Pub.L. 101-157, § 9, 103 Stat. 945; Nov. 5, 1990, Pub.L. 101-508, Title |11, § 3103, 104 Stat. 1388-29;
Aug. 6, 1996, Pub.L. 104-174, § 2, 110 Stat. 1554; May 21, 2008, Pub.L. 110-233, Title 11, § 302(a), 122 Stat. 920.)

VALIDITY OF SUBSEC. (B)

<The United States Supreme Court, in Aldenv. Maine, 119 S.Ct. 2240, 144 L .Ed.2d 636, June 23, 1999, found that the
powers delegated to Congress under Article | of the Constitution did not include the power to subject nonconsenting
states to private suits for damages in state courts, as authorized by subsec. (b) of this section.>

<The United States Supreme Court has held that the ADEA did not validly abrogate states Eleventh Amendment
immunity from suit by private individuals; although ADEA contained clear statement of Congress' intent to abrogate

states immunity, the abrogation exceeded Congress' authority under enforcement clause of Fourteenth Amendment.
Kimel v. Florida Bd. of Regents, U.S.Fla.2000, 120 S.Ct. 631, 528 U.S. 62, 145 L .Ed.2d 522. >

Notes of Decisions (5232)
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8§ 216. Penalties, 29 USCA § 216

29 U.S.C.A. 8216, 29 USCA § 216
Current through P.L. 113-209 approved 12-16-2014
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§ 216b. Liability for overtime work performed prior to July 20, 1949, 29 USCA § 216b

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 216b
§ 216b. Liability for overtime work performed prior to July 20, 1949

Currentness

No employer shall be subject to any liability or punishment under this chapter (in any action or proceeding commenced prior
to or on or after January 24, 1950), on account of the failure of said employer to pay an employee compensation for any period
of overtime work performed prior to July 20, 1949, if the compensation paid prior to July 20, 1949, for such work was at |east
equal to the compensation which would have been payable for such work had subsections (d)(6), (7) and (g) of section 207 of
thistitle been in effect at the time of such payment.

CREDIT(S)
(Oct. 26, 1949, c. 736, § 16(e), 63 Stat. 920.)

29 U.S.C.A. §216b, 29 USCA § 216b
Current through P.L. 113-209 approved 12-16-2014
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§ 217. Injunction proceedings, 29 USCA § 217

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 217
§ 217. Injunction proceedings

Currentness

The district courts, together with the United States District Court for the District of the Canal Zone, the District Court of the
Virgin Islands, and the District Court of Guam shall have jurisdiction, for cause shown, to restrain violations of section 215
of thistitle, including in the case of violations of section 215(a)(2) of this title the restraint of any withholding of payment of
minimum wages or overtime compensation found by the court to be due to employees under this chapter (except sums which
employees are barred from recovering, at the time of the commencement of the action to restrain the violations, by virtue of
the provisions of section 255 of thistitle).

CREDIT(S)
(June 25, 1938, c. 676, § 17, 52 Stat. 1069; Oct. 26, 1949, c. 736, § 15, 63 Stat. 919; Aug. 30, 1957, Pub.L. 85-231, § 1(3),
71 Stat. 514; July 12, 1960, Pub.L. 86-624, § 21(c), 74 Stat. 417; May 5, 1961, Pub.L. 87-30, § 12(b), 75 Stat. 74.)

Notes of Decisions (901)

29U.S.C.A.8217,29 USCA § 217
Current through P.L. 113-209 approved 12-16-2014
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§ 218. Relation to other laws, 29 USCA § 218

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 218
§ 218. Relation to other laws

Currentness

(a) No provision of this chapter or of any order thereunder shall excuse noncompliance with any Federal or State law or
municipal ordinance establishing aminimum wage higher than the minimum wage established under this chapter or amaximum
work week lower than the maximum workweek established under this chapter, and no provision of this chapter relating to the
employment of child labor shall justify noncompliance with any Federal or State law or municipal ordinance establishing a
higher standard than the standard established under this chapter. No provision of this chapter shall justify any employer in
reducing awage paid by him which isin excess of the applicable minimum wage under this chapter, or justify any employer in
increasing hours of employment maintained by him which are shorter than the maximum hours applicable under this chapter.

(b) Notwithstanding any other provision of this chapter (other than section 213(f) of thistitle) or any other law--

(1) any Federal employeein the Canal Zone engaged in employment of the kind described in section 5102(c)(7) of Title5, or

(2) any employee employed in a nonappropriated fund instrumentality under the jurisdiction of the Armed Forces,

shall have his basic compensation fixed or adjusted at awage rate that is not |ess than the appropriate wage rate provided for in
section 206(a)(1) of thistitle (except that the wage rate provided for in section 206(b) of this title shall apply to any employee
who performed services during the workweek in awork place within the Canal Zone), and shall have his overtime compensation
set at an hourly rate not |ess than the overtime rate provided for in section 207(a)(1) of thistitle.

CREDIT(S)
(June 25, 1938, c. 676, § 18, 52 Stat. 1069; Sept. 23, 1966, Pub.L. 89-601, Title |11, § 306, 80 Stat. 841; Sept. 11, 1967,
Pub.L. 90-83, § 8, 81 Stat. 222.)

Notes of Decisions (57)

29 U.S.C.A. 8218, 29 USCA §218
Current through P.L. 113-209 approved 12-16-2014
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§ 218a. Automatic enrollment for employees of large employers, 29 USCA § 218a

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 218a
§ 218a. Automatic enrollment for employees of large employers

Effective: March 23, 2010
Currentness

In accordance with regulations promulgated by the Secretary, an employer to which this chapter applies that has more than 200
full-time employees and that offers employees enrollment in 1 or more health benefits plans shall automatically enroll new full-
time employees in one of the plans offered (subject to any waiting period authorized by law) and to continue the enrollment
of current employees in a health benefits plan offered through the employer. Any automatic enrollment program shall include
adequate notice and the opportunity for an employee to opt out of any coverage the individual or employee were automatically
enrolled in. Nothing in this section shall be construed to supersede any State law which establishes, implements, or continues
in effect any standard or requirement relating to employers in connection with payroll except to the extent that such standard
or requirement prevents an employer from instituting the automatic enrollment program under this section.

CREDIT(S)
(June 25, 1938, c. 676, § 18A, as added Mar. 23, 2010, Pub.L. 111-148, Title |, § 1511, 124 Stat. 252.)

29 U.S.C.A. 82183, 29 USCA §218a
Current through P.L. 113-209 approved 12-16-2014
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§ 218b. Notice to employees, 29 USCA § 218b

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 218b
§ 218b. Notice to employees
Effective: April 15, 2011
Currentness

(a) In general

In accordance with regulations promulgated by the Secretary, an employer to which this chapter applies, shall provide to each
employee at the time of hiring (or with respect to current employees, not later than March 1, 2013), written notice--

(1) informing the employee of the existence of an Exchange, including a description of the services provided by such
Exchange, and the manner in which the employee may contact the Exchange to regquest assistance;

(2) if the employer plan's share of the total allowed costs of benefits provided under the plan is less than 60 percent of such
costs, that the empl oyee may be eligiblefor apremium tax credit under section 36B of the Title 26 and acost sharing reduction
under section 18071 of Title 42 if the employee purchases a qualified health plan through the Exchange; and

(3) if the employee purchases aqualified health plan through the Exchange, the empl oyee may |ose the employer contribution
(if any) to any health benefits plan offered by the employer and that all or a portion of such contribution may be excludable
from income for Federal income tax purposes.

(b) Effective date
Subsection (a) shall take effect with respect to employersin a State beginning on March 1, 2013.
CREDIT(S)

(June 25, 1938, c. 676, § 18B, as added and amended Mar. 23, 2010, Pub.L. 111-148, Title|, § 1512, Title X, § 10108(i)(2),
124 Stat. 252, 914; Apr. 15, 2011, Pub.L. 112-10, Div. B, Title VIII, § 1858(c), 125 Stat. 169.)

29 U.S.C.A. §218b, 29 USCA § 218b
Current through P.L. 113-209 approved 12-16-2014
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§ 218c. Protections for employees, 29 USCA § 218c

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 218¢
§ 218c. Protections for employees

Effective: March 23, 2010
Currentness

(a) Prohibition
No employer shall discharge or in any manner discriminate against any employee with respect to his or her compensation, terms,
conditions, or other privileges of employment because the employee (or anindividual acting at the request of the employee) has--

(2) received acredit under section 36B of Title 26 or a subsidy under section 18071 of Title 42;

(2) provided, caused to be provided, or is about to provide or cause to be provided to the employer, the Federal Government,
or the attorney general of a State information relating to any violation of, or any act or omission the employee reasonably
believesto be aviolation of, any provision of thistitle (or an amendment made by thistitle);

(3) testified or is about to testify in a proceeding concerning such violation;

(4) assisted or participated, or is about to assist or participate, in such a proceeding; or

(5) objected to, or refused to participate in, any activity, policy, practice, or assigned task that the employee (or other such
person) reasonably believed to be in violation of any provision of this title (or amendment), or any order, rule, regulation,
standard, or ban under thistitle (or amendment).

(b) Complaint procedure

(1) In general
An employeewho believesthat he or she has been discharged or otherwise discriminated against by any employer inviolation
of this section may seek relief in accordance with the procedures, notifications, burdens of proof, remedies, and statutes of
limitation set forth in section 2087(b) of Title 15.

(2) No limitation on rights
Nothing in this section shall be deemed to diminish the rights, privileges, or remedies of any employee under any Federal or
State law or under any collective bargaining agreement. The rights and remedies in this section may not be waived by any
agreement, policy, form, or condition of employment.

CREDIT(S)
(June 25, 1938, c. 676, § 18C, as added Mar. 23, 2010, Pub.L. 111-148, Title|, § 1558, 124 Stat. 261.)
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§ 218c. Protections for employees, 29 USCA § 218c

29 U.S.C.A. §218c, 29 USCA §218c
Current through P.L. 113-209 approved 12-16-2014
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§ 219. Separability, 29 USCA § 219

United States Code Annotated
Title 29. Labor
Chapter 8. Fair Labor Standards (Refs & Annos)

29 U.S.C.A. § 219
§ 219. Separability

Currentness

If any provision of this chapter or the application of such provision to any person or circumstance is held invalid, the remainder
of this chapter and the application of such provision to other persons or circumstances shall not be affected thereby.

CREDIT(S)
(June 25, 1938, c. 676, § 19, 52 Stat. 1069.)

Notes of Decisions (7)

29 U.S.C.A. 8219, 29 USCA §219
Current through P.L. 113-209 approved 12-16-2014
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