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" :. ' , 

, '-' • _ _ ,' .... ..a 

SUMMIT COUNTY OF 

STA'!'I or OBIO, ) CAS I NO. 91 - 0 1 f13 5 :.-' 
} CA NO. 153~ ~: 

Plaintiff, ) ~ '.-r-: ..-.,> -

) 
;::. ;".. 
'7 -- ... ,va ,. ) !RAMSeRIP" r,o, PICI1 ID!RGS 

) (Vola.e II of I 'rm 
) c • fiJI' Co. 

LEROY IIcU1TYRE, ) ;D -- , ... 71' -..... .. ,-
) ,,p -

Defendant. J 

APP IA.AIC BS : 

MAUREER BARD!, Asaistant SUlIImit County , pro.,cutor., 
On , behalf of the State of Ohio. ~, 

VINCENT R. MODOGNO, Attorney at Law 
On bebalf of tbeDefendant. 
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-' 

BE 1'1' RIAIIIBBaID, that upon the hearing of the 
.bove-entitled .atter in the Court of Co .. on P1.as, 

SUd·it County, Ohio, before the Honorable willi •• B. 

Victor, Judae, Bitting ~y .a81gnment, commencing on 

Auguat 8, ~ 991, the following proce.cUng8 were had, 

being a '!'ranecript of Proceedings: 

Tho.as G. Lazar _ 
OffiCial court Reporter 
Suaait County Courthouse 
Akron, Ohio 44308 
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WITNESSES: DIRECT CROSS 

Galen Thompson 27 43 

Lori Richardson 68 74 

Denise Harrison 79 90 

Robe.rt Taylor 93 104 

Ray Gent 106 113 

Gary Shadie 114 .121 

Theresa Johnson 130 

Robert Ap1ey 142 160 

John Lewis 179 187 

Motion for continuance, page 125 
Motian·for mistrial, page 140, 246, 372 

State rests, page 188 
Defense rests, page 189 
Rule 29 motion, page 220 

REDIRECT 

77 

Closing statement by the State, page 191 and 214 
Closing statement by .the Defense, page 202 

Cou~t's charge, page 220 
Verdict, page 248 
Sentencing, page 381 
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STAT1=: OF OHIO CASE NO. 91-1-135 
V. CA NO. 

LEROY McINTYRE 
E X H I B I T S --------

STATE'S EXHIBITS: MARKED ADMITTED 

No. 1 (Jacket) 38 189 

No. 2 (~hotos) 39 189 

Nos. 3, 4. 5. 6 (Photos) 78 189 

No. 7 (Photo) 154 189 

No. 8 (Shotgun shells) 182 189 

No. 9 (Photo) 183 189 

No. 10 (Medical records) 218 218 

No. 11 (Journal ~ntry) 360 360 
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'100 a.a. Monday, August 12, 1991 

fRO C £ E Q I H G S 

(Whereupon, the following proceedings were 

bad out of -the presence of the jury.) 

THE COURT: What do you want to put on 

the record? 

MR. MODUGNO: Pleale the Court, Your 

Honor, when the trial was continued on Friday I 

indicated to the Court that I would like -- I 

realize I ' sat back do~n~ but I would like to 

continue at least some crosB-exa.Ination of 

Detective Apley, particularly concerning follow-up 

questions regardin9 drug activity and the 

subsequent Ihooting. ' 

THE COU~'f: I will 1 e,t you do that. 

MS. BARD: - I would note for the record 

.y. objection to that line of questioning. Before 

the trial we had a motion in limine and defense and 

.y.elf sat down and di~cu8sed .ome of the issues in 

the .otion in liaine. One of thoae illuel, in 

fact, being the sub.equent sbootin9 of the 

d.fendant, Leroy McIntyre. 

It val agreed by defense counael prior to 

trial that there would not be Any discussion or 

exploration into the lablequent shooting of the 

OFFICIAL COURT REPORTER - C.A.T. 
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defendant, as well as the iasue pertaininq to the 

alleged drug activity that occurred in the area of 

tbe shootl~9 at 1027 Marion Place. 

THE COURT: I realize that, but I'm 

going to let him testify, cross-examine anyway. 

MR. MODUGNO: Thank you. 

MS. BARDY: Alternatively, the State 

would move that the State call Detective Apley a. 

~heir witneaa. 

THE COURT: I would overrule tbat. 

MR. MODUGNO: Another .atter. I would 

would note my continuing objection to the 

contlnu~nce of this trial and tbe Court's 

overruling my motion for a mistrial for the reasons 

previously stated. 

I don't know if tbe Court bas had an 

opportunities to review the psycho-diagnostic 

report in the flle, but Mr. McIntyre waa treated 

for el~ht aonths for •• ntal 11lne •• while be va. 

egreiously incarcerated. I think that report 

indicated tbat be 1. capable of lapetuoas activity, 

soaeti. e. very i~rat10Dal activity. 

I believe be 1s currently en9aged 1n 

lap.tuoas and irrational activity which .ake it's 

i.po •• ible for .e·~o adequately defend bi. ba •• d 

orrICIAL COCRT .!~O'TtR - C.A.T. 
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upon his actions an~ apparent demeanor. 

'fHE COUR,!,: Okay. I would overrule 

that. 

" __ " MODUGNO: Thirdly, Your Honor. I viIi 

start by saying I vould indicate for the record 

that I have been unable to locate the alibi vitness 

and, of course, that was first brought up on voir 

dire by the prosecution, which I may have mentioned 

had she not. She certainly did bring it up. 

At this pOint, I cannot locate her, The 

sheriff's department has been unable to serve her. 

She is not present in court. I have been at her 

apartment, spoken with her neighbors. She vas 

aware that she was going to be testifying either on 

Friday or Monday. She had my . boae phone number. 

She assured me she was going t~ be testifying. 

I did question ber at lenght on the 31st of 

JuI"y. Present with me and 1 istening to all that 

converaation was a gentle.an fro. my office by the 

naae of Thomas Hullen. I don't ·think :here is any 

doubt she 1s unavailable, but that the declaran~ is 

unavail abl e. 

There i8 a little bit of a problem with 80me 

of tbe e~ceptions, but I would ask the Court to 

consider that and also ·to consider the fact that it 

OFFICIAL COURT REPORTER - C.A.T. 
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might be more prejudic~aI than les8 prejudicial to 

not permit her testimony to be related. In fact, 

it was li.tened to by an officer of the court who I 

think will be --

THE COURT: I didn't get that last 

part. 

M,R. MODUGNO: If it doesn't fall under 

any of tbeexceptions, that it should be permitted 

just on the basis tbat to not permit it would be 

highly prejudicial at this point given the fact he 

is "not present. 

T8E COURT: I donlt think so. 

, MR. ,MODUGNO: That 'is a no? 

MS. BARD!: I think that's a no. 

Your Honor, Detective Apley has asked 'if, in 

fact, he is going to be questioned about the 

shooting of the defendant, Leroy McIntyre, which he 

was ' not aware he was even going to be queLtioned 

about, if 'he could have the opportunity to run next 

door and get his paper work pertaining to the 

incident. 

1'8 E COGRT: This is sometime later? 

MS. BARDY: Months after. 

1'B E COURT: 1 wouldn't permit him to go 

into that. 

OPPICIAL COORT REPORTER - C,A.T. 
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MS. HARDY: So Attorney Modugno, to 

clarify, 18 not permitted to go into the 8hooting 

of the 'defendant, Leroy McIntyre. so we are clear? 

'I'H E . COURT: If I understand, it 

occurred several months after. 

MR. MODUGNO: Yes. 

THE C;:OUR'I': After thl s. 

MS. HARD!: Yes. 

THE COUR'I': I think that is only 

rea80nable. 

filS. BAR DY : That is a yes, he can 

explore it, ·oz::, no, be cannot? 

THE COURT: No, he cannot explore it. 

MR. MODUGNO: I would aB~ if I could 

continue to cr08s-examine for the reason that there 

were a few other questions that I think needed to 

'be asked. 

Quite frankly, Your Bonor, rriday morning I 

cannot aeny that I was somewhat taken aback by the 

events, thrown off one l 8 game somewhat. 

MS. HARDY: Your Honor, I believe that 

Attorney Modugno did question Detective Apley about 

thi8 iSBue. 

THE COURT: I will 1 et you 

cross-examine the officer with reference to the 

OFFICIAL COURT REPORTER - C.A.T. 
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alleged drug activity at that particular place. We 

are not going to talk about any shooting six months 

l .• ter. 

MR. MODUGNO: Thank you. 

THE COURT: 

about drug activity. 

Whether he knows anything 

MR. MODUGNO: I have a fev questions that 

.1 should ~ave asked. 

MS. HARDY: I take it we will be 

recalling Det~ct1ve A~ley before I viII be calling 

Officer · John Levis? 

"R . . MODUGNO: That would be fine, Your 

Bonor '. 

(Whereupon, the following proceedings were 

had in tbe presen~e of the juri.) 

. THE COORT: Good morning, ladies and 

gentl emen. 

You may ·proceed on behalf of the defendant. 

MR. MODUGNO: Thank you, Your Honor. 

Recalling Detective Apley for cro88-ez~.lnatlon. 

THE COURT: If you will resume the 

witness chair, please, sir. 

OFFICIAL COURT REPORTER - C.A.T. 
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follows: 

.Y MR. MODDGIO: 

Q. Detective Apley. we had the veekend since we last 

went over this case.' I believe we were dicu8sing 

the incidents --

THE COURT: leep your voice up, pleaae. 

Q. w~ were discussing the incidents regarding your 

in,vestiqatlon of the incidents at 1027 liar ion PI ace 

and I believe it was 680 Bellevue? 

A. Correct. 

'0. On the early morning hours of December 30th. 

You had occasion aometime after these two 

incidents to arrest Leroy McIntyre, is that 

correct? 

A. 'RO, that ia not ' correc't. 

o. You did not arrest him? 

A. I'did not arrest Leroy McIntyre. 

Q. But he waa arrested? 

A. Be vaa subaequently arrested, yes. I believe it 

wa. on the 31st of December, 1990. 

o. That would bave be~n the next day? 

OPPICIAL COOR'!' REPORTER - C.A.T. 
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Correct. 

That would have been a Monday, I suppose? 

I believe 80, ye •. 

Sunday aorninq ~w when it happened? 

Yes. He was arrested the next day, the 31st. 

At the tiae be was arrested, both tbe incident at 

1027 Mar10n Place and 680 Bellevue had been 

investigated; 1s that right, Detective? 

Yes. 

But he was only charged witb the incident at 1027 

Marion Place, 1s that correct? 

YeB. 

loB a ·.atter of fact, be was nev.er actually arr~.ted 

and charged with the incident ~t 680'Bellevue; 

isnlt tbat correct? 

liS. ' BARDY: . Objection. 

TB E CODRT: Be Ilay answer. 

Hot through lIke suny court as far as a co.plaint. 

Be wa. indicted? 

Be was indicted tbrougb the Suallit County Grand 

Jury. 

Months later? 

I don't--

K8. BARDY: Objection. 

THE COURT: Overruled. 

OFFICIAL COURT REPOR~ER - C.A.T. 
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I donlt believe it wa •• onths, no. I would say it 

was weeks. 

So you did have an opportunity in inv~stig.tin9 

this matter to also investigate tbe incident at 680 

Bellevue, is that correct? 

I went over thereporta. I vent with De~.etive 

Gent. Basically, be va. the detective that was 

a.signed to the inci~ent, the eri.e at 680 

Bellevue. I co~ierred with Prosecutor Sharon Long. 

I also talked to her about sevetal other incidents 

that was brought up. 

Detective Apley, you were familiar then with the 

wi-tn ••• e. in both of the.e incidents, correct? 

A. far a.·n .. e., ye •• 

You were fuiliar vi th what· thei r repr esentationa 

were going to be, is that correct, what state.ents 

~ey had .ade? 

What tbey had Itated to Detective Gent, correct • 

Yoa were fa.iliar with the reporta, the 

confidential police reports, that vere p'repared 

regarding 680 Bellevue, tbat incident? 

I read tha. Like I .aid, I just went over with 

Detective Gent wbat wa. stated. 

Right. You were aware that theresa Johnson had not 

identified anyoDe, is that correct? 

OFFICIAL CODIT .EPORTER - C.A.T. 
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Correct. 

As a matter of fact, the first ti.e you ever heard 

~er do ao waa in thi8 court on Priday morning, 

wasn't it? 

Yea. 

whicb" vas a surpriae to you, I suppose? 

So •• what, yea. 

You weIe dovn at the scene at 680 Bellevue? You 

vent to the scene of th&t incident, didn't you, at 

80me point in tise? 

On what date? 

I don't know what date, but did you ever go down 

there? 

Yea, I did. I weat there once to show Tberesa 

Johnao"n photographs of the car, like I atated 

earlier -laat week, 

Did she show you where 667 Bellevqe waa? 

110, abe did not. 

Tbat would bave been "-- are you familiar with the 

fact abe clai •• d to be acrosa and up tne street at 

tbe ti.e of this incident? 

Fro. what I beard when she testified last week, 

y.a. 

Sb. was showing you pictures of the car that ahe 

aaid sbe sa~ from the porch acroas the street? 

OPPICIAL COURT REPORTER - C.A.T. 
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1 vas sbowing 'ber picture. of a car tbat sbe 

identified as being tbe car she saw that morning of 

tbe 30th. 

You indicated previously that you went to 1027 

Marion Place and you actually stepped off and 

.easured the distance from the fro'nt por ch to the 

curb, is that correct? 

I pac'ed it off, correct. 

Tben you actually measured? 

At a later date I went out with a tape measure and 

aealured it, correct. 

Did you alao ' do tbat down at Bellevue, aeasure the 

dietancefroa 667 Bellevue to 680 Bellevue? 

I couldn't because the house wa. no longer there. 

It va. not there, but the lot was ' there? 

There is an eapty lot with gra8s and straw. There 

iB no houle there at 680 Bellevue. 

You did not atteapt to find , out what that distance 

was and how far away tbe car wa. wben she allegedly 

identified it? 

Like I .aid, the adre •• at 680 Bellevue I could not 

because there i. nQ house there. 

The day that you shoved her these pictures, she 

clai.ed to identify that vehicle; is that correct? 

Sbe identified tbat vebicle, correct. 

orFICIAL COORT REPuRTER - C.A.T. 
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aut Oft tb.t .... day Ibe did not identify tbe 

occupant.; 1. tbat correct? 

I did not a.k her. Tba,e val no •• ntlon .boat tbe 

occupant.. I bad conyer •• tion ~ltb Pro.ecutor Long 

and balieally I took tbe photograph. of tba car out 

ther e for her to 1 dent tty. if Ibe eoul d . 

But Ibe didn't volunte.r that day •• Ibe did Friday 

in court? 

She didn't volunteer? 

She didn I t· vol unt.er the In for •• tion al to vh.o she 

clai~ed v •• getting out of tbat vehicle? 

Sbe wa. not a.ked · it. Th.e only thine; I did va. 

abow ber the pbotograpbera. 

Do you knov wbo Ant va.? Do you have any idea who 

Ant might bave been? 

I bav·e no idea. 

Ba.ed on your experience as a detective witb the 

AkroD Poli~e Depart.ent, do you believe that crack 

cocaine was involved in the ~reak-in at 680 

Bellevlle? 

liS.· lIAR DY : Objection. 

'!BE COO.,.: Be .ay answer. 

I bave DO idea. I bave no idea wbat was involved. 

I know tbere wa. a robbery that v •• iDvolved tbat 

niqbt at 680 Bellevue, bat .•• far .. -- tbe only 

OrFICIAL COO.,. .IPOl~£R - C.A.!. I.: 
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thing that was ·taken waa aoney. I have no 

knowledge that crack wa. ·involved or anything at 

680 Bellevue. 

You are fa.iliar 80 •• what with the cocaine epidemic 

in Akron as a pol Ie. officer? 

Correct. 

As a police officer, you have bad a lot of 

experience in questioning witnesse., ha~en't you? 

Yes, I bave-. 

II. going to guess. I presume maybe at 80me point 

in your career you have atrested people for driving 

under the influence of alcohol, for example? 
. . 

If they c.o •• in contact wi th .e or -- I think I bad _ 

one last year and one the year before, correct. 

So you do have 80.lle experience in questioning 

people, for exaaple, determining whetber tbey are 

80ber or not when they are answering questions for 

you? 

Correct. 

Because obviou8ly their reliability could be 

affected? 

22 A. - Ye8. 

23 Q. By their state of mind. 

24 You bad the opportunity here to listen to 

25 the testimony of Lori RichardBon. I believe it wa. 

OPPICIAL COURT REPORTER - C.A.T . ... ---..... --.... -------------~----- . 
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1 on Tbursday afternoon? 

e 2 1\. Yea. 

3 O. You were sJtting right here. YOIl aaw her walk to 

4 the witness stand. I presume you noticed that she 

5 was stumbling and hes : tlnt.? 

6 MS. BARDY: Objection. 

7 TBI CODRT: I tm going to sustain the 

8 objection t6 tbat question. 

9 MR, MODUGNO No fUrt.her questions. 

10 Thank you, Detective. 

11 MS. HARDY: Nothing further. , 
i ' , 12 _TBB COURT: Thank you, sir. You may 

• 13 step -down. 

,1" (Where~pon, the witness was excused.) 

l5 THE COORT: Call your next witne8s, 

16 please. 

17 liB. BAROY: The State -would call 

18 Officer' John Lewis. 

19 - - -
20 

21 

22 

23 

2.& e 25 
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1 

2 a witness herein, called by the state of Obio, being 

3 first duly sworn as ' provided by law, was examined and 

testified as follows: 

5 

6 BY MS. HARDY: 

7 Q. Good morning, Officer Lewis. Could you pleale 

8 introduce yourself to ·the jury and ,spell your last 

9 nalle for the r,ecord? 

10 A. My name is John William Lewis, Jr. I am a police 

11 officer with the City of Akron. 

12 Q. John, could ,you pull that mike closer to you and 

speak ~Pt please. 

14 Spell your last name for the record. 

15 A. L-e-w-i-8. 

16 Q. Bow long bave you been employed, with the Akron 

17 Police Departaent? 

18 A. Twenty-three years. 

19 Q. What i8 you~ current assignment? 

20 A. Oniform subdivi8ion, patrol. 

21 Q. Keep your voice up if you ,can. 

22 I . would l1ke to direct your attention to 

23 Sunday, early Sunday morning, December 30th, 1990, 

24 and ask you whether or not you were working in your 

25 capacity as a Akron police officer on that morning? 

orFICIAL COORT REPORTER - C.A.T. 
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1 A .• Yes, I v.s. I . v.s working a uniform patrol car on 

2 the vest side of ,Akron. 

3 o. And vhat shift vere you working that day, if you 

•• recall? 

5 A. 6:30 •••• to 2:30 p.m. 

6 Q. Officer Lewis, I would like to direct your 

7 .ttention to Dece.ber 30th, .pproxi •• tely 8:30 in 

8 the morning. On that date, did you have occ.sion , . to loc.te an auto.obile th.t was suspected in "the 

I .. . 10 shooting 0"£ Galen Thompson? 

11 A. Yea, I did. 

l~ Q. C.n you tell us bow you beca.e involved in looking 

13 for this aatomobile? 

14 A. Detectives bad 9iven so.e infor.ation tb.t there 

15 vaa a shooting that day or evening and it involved 

15 .n Oldsmobile," older Olds, • dark gray over • 

17 lighter' gray Cutlass, and to ask .e to watch and 

18 see if I could find a car matcbing that 

l' description. 

20 Q. Did you loc.te th.t vebicle? 

21 A. Yea, I did, .t 745 Edgewood Avenue, in ~he re.r in 

• parking lot. 

23 o. C.n you describe to the jury the car that you found 
4 

24 .t the rear of 745 Edgevood Avenue? 

25 A. It waa a two-tone gray, dark gray over a ligbt 
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1 gray, two-door, a red or maroon-ish interior, and 

2 it had a 30-tag in tbe window and I believe ~t had 

3 a Rolling Acres .Dodge thing on the back bumper 

where the license plate should · be, and there were 

5 "cwo shotgun sheIla inside the vebicle. 

6 o. Where were those shotgun shells located? 

7 A. They vere in the center console. I could observe 

8 thea fro. the outside. They were in the center , console of the vehicle just where the hump is. 

10 Q. Officer Lewis, you indicated that this car was a 

11 two-tone gray Cutlass, being a darker gray with a 

12 lighter gray. Can you indicate to the jury where 

13 an this car was the darker gray lo~ated? 

. A • There was dark gray.on the hood and on the top of 
' . 

15 thec~ach compartment. You cold see the gray on 

16 it. It was definitely a two-tone gray. 

17 Q. Officer Lewis, you indicated that you located this 

18 car at the rear of 745 Edgewood. Can you tell us 

l' whether or not 745 Edgewood is a home or an 

20 apart. ent? 

21 A. That is AMBA housing. There is Beveral apartments 

22 in the area. 

23 Q. Did you have the opportunity to determine who the 

24 car was registered to? 

25 A. It belonged to a wanda Jones. 
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Officer Lewis, what, if anything, did you do with 

tbe shotgun shells that you located inside this 

two-door gray Cutlass? 

First I called a traffic unit a~d had them 

photograph the shotgun shells in my presence for 

evidence, then 1 took the shotgun shells to ID and 

and 1D dusted the shotgun shells for fing~rprints 

with negative results. 

Were those sho~9un . shells subsequently tagged into 

evidence? 

A. YeSr •• 'aa,· they verej 

Q. ·Wbo tagged those ·into evidence? 

A. I did that. 

(Whereupon, State's Bzhibits 8 was marked 

for identification·.) 

.' MS. BARDY: 

Q. 

A. 

Q. 

I'm handing you what has been marked for 

identification purposes as State's Exhibit No.8. 

. Could you .look at that exhibit and tell us . what it 

1s? 

This is my evidence envelope with my writing on it 

and the contents is a small bag and here you have 

two Winchester Super X No. 6 shotgun shells. 

Are tbose sbells in substantially the same 

condition as they were when ~ou retrieved them from 
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the Olda.obile Cutlass on Dece.ber 30th, 1990? 

Yea, they are. 

You indicated that photographs were taken of the 

car. Were you present when those photographs were 

taken, ,air? 

Yea, I vaal I called the Traffic Bureau, Officer 

Biaaella, to do that for me. 

(Whereupon, State's Exhibit No. 9 vas marked 

for identific~tion.) 

Y flS. ,BARDY: 

Q. Banding you v~at haa been .arked for identification 

purpoaes aa atate'l Exhibits 3, 5, 6 and 9, I vould 

aak you if you c.n look ,at those, pleaBe, and if 

you can identify tho Be? 

A. Okay. TbiB flrlt picture is • picture of the 

console of the '79 Old •• obile. If you look, you 

can' see the' two shotgun shells in the' consol e r 19ht 

here. Unfortunately, our equip_ent il probably not 

that good to get a good, enough picture, but yoU can 

see the shells there. 

Right here ia a picture of the Oldamobile. 

If you look , at the Olds.obile, you can see the line 

right aero •• here indicating the tvo-tone gray, the 

darker gray being on the top. Just look at the 

line and you will aee it. 
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This is a picture of tbe same vehicle with 

tbe red 1nteiior on it and tbe doors opened to show 

the interior and the back of the oar and it'. by 

the AABA bousing. Unfortunately, It's'.ort of 

vasbed out. I don't think you eo~~d see the 

Rolling Acrea tbing ori that one. 

Bere is 'another one of the ,vebiele. You 

b~ve the 30-day tag in tbe bac~ and you can aee 

that quite readily. You can also .ee tbe Rolling 

Actes license on the b.~k of , it also. I t I. by the 

AMBA bou.ing in tbe parking lot, just bow I found 

it. 

!hia i. a front view of the 8 .... vehiel e 

with the windshield wipers balf up on it. 

'Offiter Le"is, you indicated that this auto.obile 

"aa regiatered to a Vo.an by tbe n-.. of Wanda 

Jon.s. Did you bave tbe opportunity to interview 

Wanda Jon ••. ? 

Yes, 1 did. 

When did that occur and bow did that occur? 

Tbe following day I waa working the s .. e uniform 

car. The firat thing I did, I looked to see if 

that Olds had been aoved that we had just seen the 

pictures of. The car "asn't there. It had ·been 

taken by aoaebody and I a.auaed it "a. on the road 
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and I waa watching for it. 

Around 1:30 that day I saw it around Copley 

and Edgewood going in a veaterly direction and I 

8topped it on Beachwood there. It was Wanda Jones 

driving and she had' two other persons with her. 

One was a Hollis. We had a bench warrant for 'him. 

I forget wbo tbe other young lady waa. 

Did you have the opprotuni ty at that point to 

interview and speak with and queation Wanda Jonea? 

Yes, I did. I talked to Mra. Jones arid through my 

investigation she directed me to go to 545 Euclid. 

As a matter of fact, ahe went with me and pointed 

out tbe house. 

Wby were you directed to, 545 Euclid? 

Basically, through th~ investigation I found out 

tbat is where the cara were being tranaferrea at 

and that is wbere Leroy Rclntyre was at one time. 

Did you have the opportunity to 90 to 545 Euclid? 

Y.a, I did. 

What bappened wben you got there, Officer Levis? 

I talked to Krl. Le.cb and Ibe invited .e into her 

bou ••• &Ad at that tiae r o,blerved Leroy "clntyre 

.itting in a cbair and at tbat ti_e I intor •• d hi. 

that tbere •••• warrant for bil arr •• t. 

Did you lablequently then arr.lt hia at that point? 
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·2 Q. Officer Lewi., you indica·ted .that there vere 

3 shotgun sbella that were located inside of the 

.. auto.obile. I believe you indicated the type of 

5 shotgun shells that thoBe were. Would you explain 

6 that for ua? What type of shotgun shells vere 

7 thoBe? . 

8 A. I believe they were Winchester Western, the same 

9 brand, s~e company. 

10 Q. Are .you fui1iar w.ith IhotgUD shella and how they 

f· 11 operate, lir? 
, 

12 A. Oh, yes. I am an avid bunter, shooter, S.W.A.'!'. 

13 'feall, et cetera. 

14 Q. Can you tell the jury wbat happens with ' reapect · to 

IS those shotgun shells wben that is fired from a 

16 shotgun? 

17 A. okay. · What you do, you 'let yo·u.rael f a patter'n of 

18 pellets that 90 out. Like a No. 6 abot -- that ia 

19 the size of Ule _hot. Tbat!_ sort of like wbat is 
.. . 

20 used for 8aa11 9-e, rabbits and what have you. 'As 

21 that shell is fired, wben it leaves the barrel the 

22 pattern of all these pellets will expand to a 

23 

24 Q. Kind of ~ scatter p~ttern? 

25 A. Into a scatter pattern, to a rounder pattern. 
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1 118. BARDY: Nothing further. 

2 '1'8! COURT: You may cross-exaaine. 

3 tBgSa~IAlll6tlgB 

4 .' IIR. IIODUGNO: 

5 Q. Officer Lewil, you indicated that tbil vebicle when 

6 you observed it was in tbe back. Wal there any 

7 navy blue paint on that vehicle anywhere? 

8 A. I don't recall any navy blue paint on .the vehicle. 

9 Q. Was there any vbite ·paint on that vehicle? 

10 A. Counaelor, I can't rem.aber if there va •• 

11 Q. The picturel you .av, it's not white? 

12 A. No. 

13 Q. Gray tvo-tone. 

14 You indicate that the shotgun sbells vere 

15 dusted for fingerprints, 1s tbat correct? 

16 A. Ye., they were. 

17 Q. The rest of the car, bowever, vas not dusted for 

18 prints at that tiae? 

19 A. NO. 

20 Q. Nev~r va., right? 

21 A. I don I t knov. 

22 Q. That next day wben you aaw Wanda Jones and you 

23 pulled her over, abe directed you to 545 Euclid, is 

24 that right? 

··e 25 A. Yea, sir. 

i 

k.1 
OFrICIAL COORT RIPORT!R - C.A.T. 



• 

l -

,,~ .. • 

I 

2 

J 

4 

5 

6 

7 

8 , 
10 

11 

12 

13 

14 

15 

16 

17 

18 

l' 
21 

22 

23 

24 

25 

o. 

A. 

o. 

A. 

o. 

A. 

Q. 

A. 

18B 

This Margaret Leech -- her name ia actually 

Margaret Leech Howard, iln't i~? 

Yes. She has two nam.a, yes. I think ahe just got 

married. If I recall the conversation, she had 

juat got married and became Mrl. Leech. 

She is actually the mother Qf Tyrone Howard, isn't 

that correct? 

Yea, sir. 

Mr. McIntyre was totally cooperative with you wben 

you att.apted to arrelt him, wasn't he? 

Yes, he was. 

Old you talk to Lo{i Ricbardson as a result of your 

inv.sti9ati~n? 

No, I di d no t • 

II. IODUGNO: Thank you. No further 

questions. 

liS. BARDY: Nothing furtber. 

THE COURT: Thank you, sir. You may 

step down. 

(Wh.re~pon, the witness was excLsed.) 

THE COURT: Call your next witness, 

please. 

K8. BARDY: Your Bonor, at this time 

the State would, r~st subject to the admission of 

the exhibits. 

OFFICIAL COORT RIPORTER - C.A.T. 



I 
I 
t 
I 
! 

I 

! 

·e 

"'. ', . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

189 

TB! COURT: Any objections to any of 

the exhibits? 

MS. BARD!: Your Bono~, for the record, 

we bave previoully stipulated that the medical 

records of Galen ~hompaon will be admitted a . well. 

I WOUld . be moving to admit those. 

MR. MODUGNO: 1 bave no objection to any 

of the evide~ce, Your Honor. 

THE COURT: All right. 

MR. MODUGNO: The exhibit., Your Bonor. 

Excuse me. 

THE COUR~: You may proceed on behalf 

of tbe defendant, Mr. ~odugno. 

MR. MODUGNO: Defena. rests, Your Honor. 

THE COORT: How mucb time do you want 

for argument? 

MS. HARDY: Your Honor, th~ State would 

aak for a balf hour. Whether or not the State will 

us. all that time, 1 1 m not sure. But to insure 

tb~t I have enougb time, I would ask fur a half 

hour. 

MR. MODUGNO: I have no problem with 

that, Your Honor. 

THE COURT: All right. Ladies and 

gentlemen, you have heard the evidence in this case 
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now and once again the lawyers will have an 

oPPo,rtunity to talk with you. 

As I said at the beginning, their statementa 

are important and ask that give their statements 

proper attentiQn, but, again I want to aay to you 

th'at what the lawyers aay ia not evidence and you 

muat not conaider it or their atatementa aa 

evidence. 

You may proceed on behalf of State and I 

will let you know when you have two minutes left. 

MS,. BARDY: If you could let me know at 

approximately 25 minutea and I could aave five for 

rebuttal, pleaae. 

THE COURT: 'Yea. 

Let me tell this to the jury. I have 

allowed each side a half hour. IIh'ether they use a 

half hour or not ia up to ,them. The State will 

bave two opportunities to addre •• you. Mia8 Hardy 

viII be op'ening the argultent, to be followed by 

defense counsel, and then , Ms. Hardy w~li conclude 

She will have not more than ten minutes to ' 

conclude~ 

I will let you know at the end of 18 

minutea. 

MS. BARDY: That's fine, Your Honor. 
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Thank you. 

May it please the- Court, counsel, members of 

the jury. 

On December 30th, 1990 the defendant, Leroy 

McIntyre, ahot Galen Tbompson in the back. Be then 

got into that '79 gray Oldsmobile Cutlass and went 

to 680 Bellevue. When there, be, along with an 

unknown black male, forced their way into that 

bouse. Be forced Denise Harrison and Robert Taylor 

into that upstairs bedroom and he took money froll 

Deniae Harrison and threatened to kill Robert 

Taylor a~d Denise Harrison and before he left he 

fired a shot in that bedroom. 

Meaberli of the jury, at tb6 beginning of 

tbis case I promised you that tbe State would prove 

beyond a reason-able doubt that tbedef endant, - Leroy 

McIntyre, ia guilty of these crimes charged. I 

believe tbe state bas .et its burden in this case 

and proved to you beyond a reasonable doubt the 

defendant Is guilty, and the state of Ohio readily 
-" 

accepts ita burden of proof or I wouldn't be here 

today presenting this case to you. 

In reaching your decision, it's important to 

focus on what this burden of proof means, what 

beyond a reasonable doubt 18. Shortly the Judge 
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will be instructing you on beyond a reasonable 

doubt. Be is going to tell you that it's doubt 

based upon your reason and your common sens., and I 

call upon you to use that reason, and co .... on senae 

in .aking your decision in this case. 

Beyond a reasonable doubt i& not beyond any 

doubt. It's not beyond any mere possible doubt. 

It's a doubt based on your reason and your common 

sense. It'a the aue burden of proof that haa be!ln 

around in criminal cases for hundreds of yeara. 

It's the a .. e burden ·of proof .in Ohio as it in 

California, as it 1s in Plorida. ' I think th. state 

bas more than .et it burden of proof in this case. 
. , 

At the beginning of this case, during voir 

dire, you also made so •• promiaes to me. I asked 

you ' about wbether or not you would be able to 

decide thia case baaed upon th'e facta and the 

evidence pre~ented and not ~o into the jury room 

and sp~culate as to what, if any, possible 

punisb.ent this court may impose upon '~e 

defendant. 

' I'. calling upon, you at this point to hold 

to that pro.iae and decide this case baeed on the 

evidence and the facts presented and not what, if 

any, puniabaent this Court .ay impose. 
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I would 11ke to take this opportunity on 

behalf of the State of Obio to thank you for your 

time and your attention and your patience 

throughout this case. I know we -have been going 

througb this trial for three days and we have had 

80a e delay8 waiting for witne •• e. who were 

unavailable to te.tify, and I ap~reciate your 

anderstanding and your patience. 

Although my job 1s al.ost over; your job is 

just beginning and I would like to give you ' some 

things to focus on in reaching your decision. 

The Judge will be instructing you witb 

respect to the law and I believe that the Judge 

will -be instructing you with respect to felonious 

assault, that before you can find the defendant 

guilty, you must find that the State'proved beyond 

a re •• onable doubt that on or about December, 30th, 

1990 the defendant, in Su •• it County, Ohio, the 

defendant knowingly caused or attempted to cause 

physical har. to Galen Thompeon. 

Tbe Judge will also be instructing you with 

respect to the incident involving 680 Bellevue and 

tbe feloniou8 ••• ault tbat occurred there witb 

respect to Robert Taylor and Denise Barrison. 

The 5tate must show that the crime occurred 
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,on Dec .. ber 30tb, in S~.alt County, Ohio. Reaember 

the te8tiaony of Galen ~bo.pson. He told you that 

be was abot on Dec .. ber 30tn, 1"0, and Detective 

Apley and Galen Thompson and Officer Shadie all 

told . you that 1027 Marion Place is located in 

Sa. ait County, Obio. 

The State aU8ttben show that the defendant 

caaaedphYlical harm to t.;alen Tbompaon. You heard 

Galen Tboapson come in here and testify that ~e vas 

·atruck with theae shotgun pellets. Be was taken to 

Akron Children's Hospital and he was treated there 

and to this day be still haa shotgun pellets 

e.bedded in · his body. 

I believe the State has sbown' there was 

physical barm to Galen Thompson. You will have the 

opportunity to see tbe medica! records which 

refl ect that physi cal barm'. 

The State .ust also sbow that there was a 

deadly weapon involved. We bave heard a lot of 

t.stimony in this case about this saveJ-off ~ump 

shotgun and Galen described that shotgun to you. I 

don't think tbere is any question that there was a 

aeadly weapon inVOlved. 

The Judge viII tell tha~ you a deadly weapon 

il any instru.ent or device capable of inflicting 
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deatb9 Raabe,. of tbe jury, I lub.it to you tbat • 

I.w-off puap Ibotqun" 18 certainly capable of 

ln fIl ct inq d.a ttl .50, ". bave a d.ad1 y " •• pon 

invol v.d b.~ e. 

Tbe Stat •• uat a110 .bow tbat tJle defendant 

acted know1nqly. Tb. Judg. vl11 tell you that tbat 

.e.lls thl t u.. det andlnt had • .pec 1 f 1 c intent! on 

to cau.e a certaln relult . 

"e.bera of tb. jury, "ben that def.nd~nt got 

out of that '" gray 01d8 Cutlass in front of 1027 

"arion Place and be wa. carrying thataawed-off 

pump Ihotgun, believe you me, be had a .pecific 

intention to cause a certain result, and when be 

started off after Galen 'hoapson " and he ordered bim 

to drop it or give up bis valuables and be pu.ped 

"that shotgun and fired a shot at Galen Tbompson, 

.embers of the jury, he bad a specific intent to 

cause a certain result. 

Tbe State of Obio must then show that tbe 

defendant was tbe per Bon wbo fired tbis shot at 

Gale~ Thompson. "Galen Thompson caae in here and he 

told you be knew who " Leroy McIntyre was. He 

recognized him from the neigbborhood. He knew bis 

street name was Tyson. 

Froa the time thoae patrol officers first 
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arrived at 199 west Croaier, be told them, -Hey, I 

know who sbot me. It was Tyson.- He was even able 

to describe to the police officers that the 

defendant had tattoos on him. 

Tbe defenae would like you to believe that 

Galen Thompson couldn't have poaaibly observed who 

it wa., that it was dark, that there was ski maaks 

involved and so forth. 

Members of the jury, you will aee the 

photographs of Marion Place. Detective Apley told 

you that it's a narrow, two-lane road. It waantt 

pitch-dark that nigbt. Tbere was a street light 

there with its arm bung over into the street. 

Galen recognized the driver of that car from 

tbe time tb,t driver drove up, ·and those aki masks 

werenlt on when tbe defendant pulled up in the car. 

Galen told . you that be was abl. to recognize the 

driver as Leroy MCIntyre. 

With respect . to the 680 Bellevue inCident, 

the State again must show tbat the def~ndant 

knowingly caused physical barm to Robert Taylor 

and/or .Denise Harrison. 

Denise and Robert Taylor told you that two 

ski-masked .en forced tbeir way into the bouse. 

Tbey each were carrying -- one was carrying a 
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handgun and the other one had a shotgun. They put 

those guns to their head . and they threatened them. 

The~ said, -Give me the money or I'm going to kill 

you.-

Remember, Robert Taylor told you they told 

hi., -I'm going to 'count to five and you're going 

to die unless you tell us where this Ant is and you 

hand over the money.- Members of the jur.y, that is 

atte~pting t6 cau.e physical harm. 

But there Is even more evidence of 

atte.pting to cause pbysical , harm. Remember, 

Denise Harrison told you that before they left a 

shot vas f iI ed. Lu.ok ily, it m1 ssed her 1 but, 

nonetheless, a shot va. fired. Robert Taylor heard 

that .hot, Theresa Johnson ·heaId that shot. That 

was attempting to cause pbysicalbarm. 

Again, the State must show that the 

defendant was the perpetrator of this crime. 

Members of the jury, tbere is other evidence which 

shovs the defendant is tbe person who ~ommitted not 

only the crime at 680 Bellevue, but he committed 

the crime at 1027 Marion Place. 

Let's not forget the testimony of Lori 

Richardson. Lori Richardson came in here 

reluctantly. I had to subpoena her, but, 
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nonetheless, sbe came in here. 

She told you on the night of December 30th, 

1990 she was. at 545 Euclid Avenue and defendant 

came over and he asked to borrow that 179 Olds 

Cutlass fro. her, and he told her, ·Ilm going out 

to get 80me money and I will only be gone about 15 

to 20 minutes,· and be gave her $10 for lending her 

that car and he told ber, ·when I come back I viII 

give you some more money,· 

Lori Richardson told you that the defendant 

didnlt come back in IS or 20 minutes. The 

defendant did not come back until about 1:30 the 

follovlng day. 

Lori Ricbaidson told you that when she got 

.tbat car fro. Wanda Jones tbere werenlt any shotgun 

shells in it and when she loaned that car to the 

defendant, Leroy McIntyre, there werenlt any · 

shotgun shells in it, and you . just heard officer 

Jobn Lewi. tell you that he located . that car around 

8:30 in the morning on Sunday, Dece.be~ 30th. 

Remember that the incident at 680 Bellevue 

occurred around four o'clock A.m. So, four hours 

after these shootings the suspect's vehicle is 

found, and 10 and behold there are shotgun sbells 

inside this car. You are going to bave the 
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opport~nity to see those shotgun shells. 

Wher e was the car loaned. to . the de·fendant? 

At 545 Euclid Avenue. Officer Lewis tells UB he 

went to 545 Euclid Avenue. And who did he find 

.there? The defendant, Leroy McIntyre. At the same 

place where that 179 gray Olda cutlass had been 

loaned to hi. the night before just minutes before 

the shooting occurred at 1027 Marion Place. 

Tbe Judge will also be instructing you with 

respect to the ~ggravated burglary. i think that 

is pretty much undisputed. The State must show 

tbat the defendant, by force, stealth or deception, 

trespassed in an occupied structure with the intent 

to co.mit a theft offense or a felony, and while 

doing so he had a deadly weapon on or. about hi B 

person. 

I believe the Judge is alao going to 

instruct you that you c~n also find the defendant 

guilty of aggravated burglary if you find that 680 

Bellevue was an occupied struc~ureJ that it was the 

teaporary or perllanent habitation of soaeone where 

at tbat time somaone was likely to be present. 

Members of the jury, Robert Taylor and 

Denise Harrison told you -- 11m sorry. Theresa 

Jobnson told you tbat they were living at 680 
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Bellevue at that time. No question that that was 

an occupied structure and people vere present at 

the time this crime occurred, . and there was a theft 

offense vhen Denise Harrison's $200 and food stamps 

vere taken from her at gunpoint and a felonious 

assault occurred there a. veIl. A shot was fired 

and a felonious alsault occurred. So, either way 

you analyze it, the defendant is guilty of the 

aggravated burglary at 680 Bellevue. 

And let'l not forget Tharesa Johnson. She 

came in and she described the car that she saw pull 

UP. beyond 680 Bellevue. It pulled up a couple 

houses past 680 Bellevue and she was a couple 

houses up the street at 667. 

She ~e8c[ibed that car to Detective Gent. 

She told you it was two-door gray Cutlass or Monte 

Carlo type vehicle with a red interior and sbe was 

able to lee that when the dome light of that car 

went on and that she recognized ~he occupants of 

that car. 

She recognized the defendant, Leroy 

McIntyre. She described him as a husky, veIl-built 

black male. She described the other male as a 

tall, thin black male, and when they got out of the 

cai tbey each were carrying weapons and they went 
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The Judge will al80 instruct 'you relative to 

the fir ear. specification and if you find the 

defendant gu~lty of the •• cri •• s, you then mUlt go 

on and consider whether or not the defendant had a 

firearm on or ab,out hia peraon at the time of the.e 

criaea. 

Me.bera of the jury, I Bubmit to you that if 

you fInd that Leroy McIntyre co.aitted these 

crimes, you mUlt a110 find th.t he had a firearm on 

crabout hia person. We know he did because he 

ahot Galen Thoapson. Be then went to 680 Bellevue 

and threatened Oen!.se Barri 'llon and Robert Taylor 

with a gun and fired a ' shot before he ieft. 

M_bers of the jury, this criae didn't turn 

out quite the way that defendant, Leroy RClntyre, 

expected. Be di'dn't expect on 'Deceaber 30tb, 1990 

that be would pick on witneasel vho recognized bim 

fro. tbe neighborhood, who knew who be was. Be 

didn't expect that the.e people ' WOuld be able to 

aee hi. before he got that sk~ mask on. 

Finally, aeabers of tbe jury, the defendant, 

Leroy McIntyre, never expected that theae witnesses 

WOuld have the courage and the conviction to come 
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in bere and point the finger at Leroy McIntyr" 

Baby Mike Tyson. But, aembers of the jury, those 

witnesses did have the courage and the conviction 

to co.e in here and identify the defendant, and I 

l::a11 upon you to have that aue courage and 

conviction and . find the defendant guilty aa 

charged. 

Thank you. 

THE COURT: Mr. Modugn·o. 

MR. MODUGNO: Thank you, Your Honor. 

Ladie. and gentle.en, I would alao thank you 

for your patience and I would thank you for your 

attentiveness. I ~ave noted that you have all paid 

attention very closely and very ca·refully to the 

testiaony tbat you have heard on that witness 

stand. 

You aade me aame·proaiaea. You made some 

promises when we began· this trial. You promised 

that you would put all preiudic[~ aside, that you 

would look at the facts. that you heara from that 

witness stand and fro. the ezhibits that were 

presented. 

You pro~lsed me that you would not be 

prejudiced in this ca •• if Leroy McIntyre did not 

testify at bis trial. He obviously has not 
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testified. Be obviously is not bere and I think 

tbat you no~ have tbe berculean task of placing 

that a.ide Ilso becluse that 1s not evidence in 

th i • ca·.e • 

The evidence is the evidenc·e that you heard 

fro. tbat witness stand and you must commit 

·your.elf to the evidence that haa been presented a. 

evidence in this case. 

. The prosecutor mentioned and I mentioned an 

alibi witness.· Obviously, that person has not 

appeared in this court for whatever reasons. 

Again, that testiaony has not been presented one 

way or the other. Therefore, t .be fact that it waa 

not presented cannot be considered by you in any 

way when you .ake your ·decision. You again 

proai.ed to. co_i t yoarBelf to the testiaony tbat 

you have h.ard froa the witness stand. 

You also proailed us all, including the 

Court, that you wo'uld follow the law In the State 

of Ohio as you consider the facta that you b.ard. 

The Judge will instr~ct you on [ea.onable doubt. 

Be already bas. Be ia gOing to do that in much 

aore detail. 

La.tly, I WOuld like to thank all of you for 

your attentiveness. I would like to apologize if I 
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bave done anything to offend anyone here. That 1s 

not evidence in tbis case. If I have done anything 

to make you like me .or dislike like me, tbat is not 

evidence in this case. If tbe prosecutor bas done 

anything to make you llke her or dislike her, that 

1s not evidence in this case. 

This ia not a personality conteat. It is 

about the facts and the ev idence that has been 

plesented to you up tbere. 

The prosecutor bas summarized some of this 

evidence for you. I think that you need to look a 

little barder, a little b.hind' the scenes here" to 

get a real ta~te and flavor for what ~ent on that 

evening. 

Let's 8tart with tbe Galen Thomp80n. Galen 

Thompeon l.aves b,o •• at BOlletbing Ii ke one a .11. 

Be'a bo •• witb his l'-year-old cous1n at o~. in tbe 

lIorn1ng. IObody else 11 ho.e. Be ia not at his 

bouse whlcb vas biB grand.otber'. bOUI., vhi~b 

apparently bad the ga •• but off or Bo •• thing 11ke 

tbat. 

He VI. bungry. He .1. going to get 10 •• 

cold avanin,. at one o'clock 1n the aornlng. Se 

cut. Icro •• to hi8 buddy Ja.an'., wbo 1. 21 or 22, 

~---------------------------------------- --------------~ 
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Jason Bolly's house. Jason and his sister are 

living in this house on Marion Place. She is not 

home. 

Jason is standing on the front porch with 

Galen's friend Darren, but Galen doesn't· know 

Darren'. last name. It'J one o'clock in the 

morn1ng and it's cold. He believes that the heat 

was probably on. 

That the.e young men decide. to visit on the 

front porch for two hours and 45 minutes. Galen 

haa on his big heavy jacket and bis gold chain and 

his gold bracelet. 

He is 8tanding out there. In what? I 

believe you heard it's a known area of drug 

activity. I don't think there should be any doubt 

In your mind that these young men were not just 

visiting on that porch. 

Why e18e would we know that? We know that 

because whoever pulla up apparently ia kno~n to 

t~ese -- at least to Jason. There 18 a faa11iar 

converBati~n. -Jason, come her~.· 

-.0. You come here.-

An'd tbe next thing we know, people are out 

of the vehicle with 8ki masks on and we here -Drop 

it.- -Drop it- aeana anything of value. Whatever 
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waa going on, there vaa much more involved than a 

aimple attempt to rob aomeone or shoot someone 

There was something else undermining tbis 

whole incident and I don't think it takes much 

imagination to fill in the blanks to know what is 

involved here 1s something involving drugs. That 

is exactly what was involved. 

Two hours and 45 minutes on a cold porch, 

but no one else came by. Two hours and 45 minutes 

on a porch, but he was wide awake that night, his 

aensea were 100 percent. Why? Because he sleeps .. 
late every day untll three or four, he supposed, a 

I6-year-old ninth grader. Maybe that is -vhy, 

becauBe he doesn't go to bed at night~ he's a night 

person. 

I think he agreed that bela a night person 

because he worka at night. That -is what he 1s 

doing out there, his job. I suppose Saturday 

night, Sunday.orning is probably a booll time for 

whatever buainesa waa going on. 

A vehicle rolls up. Hi. first description 

of it to the police 1s it's white, then later that 

changes. Bow much later, I'm not quite aure, but 

at soa. point, auddenly it's a gray Cutlass 1natead 

of a white one. Although instead of dark and I 
~___________________________________________J 
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light, it'. navy blue ' maybe or bla::k and gray. 

So, we are getting the.e different colors. 

Therels a big difference between white, gray and 

navy blue. 

What did be really see? Tbere'. a street 

light. The street light wasn't bright enough to 

tell the difference between gray and navy blue, but 

it was bright enough for him to claim tbat he sees 

somebody's face past another individual, who Ii 

apparently a pretty good size guy who has a hood 

wrapped around him. 

Here is a car. Imagine you ar. on that 

porch at 2:4! in ,the Blorning and you are looking 

there and you ,are standing with your two friends 

doing wbatever you bave been doIng for the laat two 

hou'r '. and ,45 minutes. 

Now, as I recall his testimony, he said, ·we 

said it must be Leroy,· or, ·We think it's Leroy,· 

or words to that effect. I asked him wbat ·we· . 

means. Be said, -Jason.-

We have heard a lot about Jason but have not 

seen' bia. There is no way that be could have 

pbYllically lIeeD -- even if this per.son didn't 

already have a sk! mask on, that he could have I 
L-___ a_c_t_u_a_I_I_y_k_D_o_w_n __ o_I_s_e_e_n_h_i_s_f_a_c_e_. __ H._e_j_u_s_t_COUl dn ' t I 
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have. 8e physically could not have. 

This guy exits the vehicle with a ski .ask 

on. I mean, physically, try to imagine the lengtb 

of · ti.e it was in all this, and he Baid this whole 

thing vas ~oo.~boom-boo. and they are running, then 

he gets sbot. Okay. Be goes back bome and from 

there starts testifying. 

Where is Jaaon? This apparent 

identification could not have bappened. He could 

not have •• en tbis face. You have to Ii_it 

yourself to vbat he could have physically seen. 

I tbink bis testimony indicates that he 

really wa8n t t sure. Not only vas he not sure, he 

vas .outhing 80aetbing be heard from someone else, 

aoaetbing tbat 18 not testimony or evidence in this 

case. 

680 Bellevue. Two unfortunate people are . 

present in that home that nigbt. I believe that 

Denis. Barrison at one point even said sbe wasn't 

sure if they were black or white, and ~ think that 

Robert Taylor originally started saying under the-

there wa. a little black showing. Were they males 

or fe~,l •• ? 88 .asn't sure. He wa. sure of this. 

Be did ·not know who they were. 

OFFICIAL CODRT REPORTER - C.A.T. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

.1' 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

209 

The ahotgun. It's a saved-off shotgun in 

the first incident. Denise Barrison tells tbe 

police when they take a stat •• ent from her that 

it's a long-barreled shotgun. Row we' have a long-

barreled shotgun and we have a sawed-off shotgun. 

Wbich is it? 

The.e individuals had no idea who these two 

people vere. You even get a different description. 

Be said two long coats and you get a description 

fro. Galen of a shorter coat, leather coat. You 

get a different description here also, facts that 

do not· .ake sense when you analyze thea. 

Tben you've got Theresa Johnson. 

Apparently, from December 30th, 1990 until the 9th 

of August, 1991, she didn't know who busted in this 

bouse where she waa living with Robert Taylor. ,Did 

ahe ever tell Robert Taylor? Be is threatened with 

a violent .death by two individuals that he doesD It 

know, but this wo.an that he lived vith never 

discussed it with bim. 

So, you bave to ask yourself about her, 

whether she wa. lying then or she is lying now. I 

don't see bow, based on that, that you can give 

very much weight at all to her testimony. 

Also, she is at 667. By the way, it's 3:45 
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in the .orning and sbe appare~tly is, I don't know, 

11 or 18 years old and at 3:45 in the morning she 

is not with Robert Taylor and her aunt. She is 

acrosS the street dOing whatever . people do at 3:45 

on a Sunday .orning witb some other guy named 

Ricbard. 

I dOn't know. She comes out, sbe sees a car 

which is up the street. It's not even next to her. 

It's up the street. Don't tell me sbe went up 

there to look at tbeir faces. Sbe hears a shot 

inside her house and only then does she run to get 

the police. 

Bow long did all that take? I don't know 

Bow long was sbp. standing outside waiting to see 

what was going ~n at ber houle? I find that 

interesting. Apparently, it took five or ten 

minutes, according to Robert Taylor, for all this 

to occur. So, what is she dOing for five or ten 

minutes, standing · around outside baving a good 

time? 

That boggl es .Y Ill.ind because the normal 

reaction to a human being that would see that would 

be to instantly call the police, who I guarantee 

you are not very far away from that Bellevue 

neighborhood at any time. They are never too far 
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away. The ~olice station is not far away from that 

neighborhood. It's only a couple miles. 

so) I want you to ·aak yo~rself .whether she 

~as lying then or now~ or whether she doesn't 

really know. 

And what did abe actually say? She says 

this guy Tyrone, who is this tall~ thin guy, gets 

out with a Shotgun from the driver's seat. I don't 

think she ever said if they had masks on or not. 

She said s~e recognized them. 

The peepl 'e inside say they both have masks 

on when they enter and they just burst through the 

door. You know, she is up the street, but she did 

say that this guy was ' .supposedly Tyrone that had 

tt;le shotgun. 

And the other guy r I don I t think she said he 

was well-built. I thouqht she referred to one at 

one point as a sbort guy. The short guy comes out 

with a blue oistol in his han~. wno She vaque1y 

says she knowB from the neighborhood, and in the 

dark and at 3:45 in the morning while she is 

Beanaing around for five or ten mlnuces waiting for 

her boyfriend or aunt to get shot to death. 

That is interesting. Tbat is very 

interesting to me because it goes against every 
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human [ea~tion of someone telling the truth. It 

·doesnlt make sense. 

What you have here in this case is dope, 

dope and more dope. That is just what we have 

here. You wat~hed this Lori Richardson stumble her 

way up to the witness stand. At least I did. ~f 

she wasn't stoned, I don't kn~w somebody that was 

stoned. That i8 what ~he looked like to me. 

r don't know how stoned she was when the 

police questioned her regarding this car that she 

stated 'l'y.rone also was in. Tyrone, her boyfriend's 

bother. Tbat is who Tyrone i8. 

The car is gone. Let's think about the car 

and the kind of lifestyles we are dealing with 

here. Wanda Jone8 just gives her car to this drug 

addict. This drug addict jusi · gives the car to 

sOlleone e1Be, gives someone else's car to 80meon.e 

else. That is interesting. 

So here you have car8 being passed around on 

a Satu~day night, Sunday morning. ·He~ · e is the 

car. Here is the car, man. 11m done. You take 

it. No, you take it.· Who knows how many people 

were in that car and who knows if that car even was 

the same car that was at both sceneB. Sure doesn't 

sound like the one that Galen ThompBon BaW. 
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I think you bave to aak youraelf about that 

alao. Carefully analyze what theae people aaid 

wben they took that 8t~nd becauae if you add it all 

together, none of it makea aense, not a bit of it. 

The girl couldn't have seen anything and the 

way abe acted ahowa that ahe didn't. Sbe i8 

reacting to fear, but ~pparently not of her 

boyfriend being killed. That 1s a little bit too , 

hard to believe. 

NO, tbere has not been enough evidence 

presented here to convict ' Leroy McIntyre of either 

~ne of thoae crimea, neither one of theae 

incidental The fact is, he vaa never identified. 

It W.8 8oaeone al*e'a imagination who never 

te.~ified bere, and the other ide~tification i~ ao 

unbelievable at the last minute that it must be 

extre.ely auapect. 

I don't know what the really story is here. 

I don't tbink any of U8 know or ever are going to 

know what the true 'story ia in this caae becau8e 

aoae of these people knew each other. Bow many of 

thu knew each ot~er ' , wbo knowa. 

Wbat ia going on here is 80ae kind of 

underworld activity in/olving who knows who and for 

wbat rea80na. Who knows why anyone in this case, 
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wbat tbeir r.al aotive. are, wbo tb.y are tryinq to 

g.t or not get by tbe1r teatl.ony. but Bo.etbing 1. 

going on be,e. 

I don't tbink v. foend out what It 11 .~d r 

don't tbin. that you can tlftd beyond a re •• onabl. 

doubt that Ler~y "c.lntyr .. cO_.1tted any of the.e 

cri •••. 

1 thank you for your pati.nce . 

'fB E C OQ R 'f 2 I a .R • r· d y • 

MS. RAIDY, Thank you, Your Honor. 

I.b.ra of the jury, I thin'k defen •• at tbis 

point 1. gra.ping. ,W. are trying to twilt tbia all 

afound through innuendo that that ia all drug 

related, tbat Galen ~bo.paon ao.ebow in a warped 

way of logic deserves co be sbot ~ecauae he happens 

to have th. misfortune of living in a drug 

neighborhood, because he lives in a bad part of 

town, because he bappena to be atanding on the 

porch and itla late in the morning. 

Meabers of the jury, there bas been no 

evidence tba,t Galen Thompson or any of these 

witne,sses i8 lnvr-lved in any type of drug activity. 

~hi8 ia not so.e sort of a vigilante society wbere 

peopl., because there are standing in the wrong 

place at the wrong time, tbey deserve to be shot in 
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the back with a saved-off pump shotgun. That is 

not the way our system of justice wC'~s, members of 

the jury. 

The defense wants you to believe that Galen 

!ho.peon is hanging out with tbe wrong people at 

the wr~ng time because it'l . late at night. Members 

of tbe jury, December 30th, 1990, it's early Sunday 

aorning. If you recall December 30th from your -

days of being a student, it'. Chrietaas vacation. 

So .aybe be sleeps in late and gets up late or 

stays up late and gets up late, but that doe. not 

aean that Galen ~ho.pson deserves to be ahot in the 

back. 

I don't know, but to lie Galen see •• pretty 

certain of vhat he saw when he ca.e in bere and he 

testified. ae didn't have any h.sitation or doubt 

. in pointing to the defendant and .aying, -That is 

the person who ·shot .e. - There va. no hesitation 

on biB part. 

You are going to have the oppon:unity to see 

the photograph. of 1027 Marion Place. Oetective 

Apley told you it's only approximately 22 feet froa 

tha porch to the curb. It's not some huge 

insuraountable distance. 

Rea .. ber, Galen Thompson recognized the 
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defendant, he 8een him before. And, yes, tbere .ay 

be different descriptions as to the clothing that 

was being worn, bu~, meabers of the jury, I sub.it 

to you tbat if you know wbo aomebody is, you would 

be able to recognize hi. at a later date. 

JU8t as if any of you you saw me again 

later. You may all d •• cribe •• differently. Some 

of you may say I bave brown . bair, some of you may 

describe meaa abort, 80 ••• ay say I have a big 

mouth, but you would all recognize •• if you saw me 

again. 

And tbat ia wbat bappen~d bere becau •• the •• 

witnesses knew who tbe defendant, Leroy McIntyre, 

wa. and wben tbey .aw bi. again tbey recognized 

him~ 

Theresa Jobnson. Yes, 1~'8 true she did not 

tell Detective Gen·t the nigbt of the 8booting· that 

she recognized who tbese People were and sbe told 

you wby sbe didn't do tbat. She vas frightenea, 

she was scared. Sbe knew ue wa. known a. Tyson. 

Be w.s known in tbe neigbborhood ·as Tyson. 

Meabers of the jury, I submit to you it's a 

little strange that 680 Bellevue has since been 

burned to the ground. It's · a little strange tbat 

102~ "arion Place ha. since been gutted by fire. 
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Are these witnesses . frightened? You bet, 

absolutely, because they know what the defendant, 

Leroy McIntyre, is capable of. 

I recall the defense attorney in his 

Itatement indicating to you that you would hear 

evidence about this alibi witnes8, this Tow~nda 

Toles who lived at 748 Edgewood, which I think is 

a180 intere.ting. 

Where ia the car found? 

IIR. MODUGNO: 

THE COURT: 

Objection, Your Honor. 

You may proceed. 

You will rea.mber that what counsel says, as 

I indicated to you before, is not evidence and you 

will not consider it as evidence. 

MS. BARDY: Officer John Lewis told you 

that that ·car was found at 745 Edgewood. 

And, members of the jury, ·we didn't bear any 

evidence about alibi because there was no alibi, 

because the defendant was present at 1027 Marion 

Place and he vas present at 680 Bellevue and the 

defendant coaaitted these crimes. 

Meabers o~ the jury, the state has brought 

to you more than enough evidence to convict the 

defendant, ·Leroy McIntyre, of these cr illles. What 

pos.ible aotive could these people have had to come 
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in bere and have to confront the defendant and 

pOint to hi. ' and identify him as the person tbey 

saw. Tbey ,have notbing to gain by coming in here 

and lying. 

Tberesa ~obnson doesn't have anything to 

gain. Por God sake, sbe is afraid of thiB guy. 

None of tbese people wanted to cOile in here, but 

. they did and they came in here and they told the 

truth and they told you what they Baw that night. 

The defendant was present at 1027 Marion 

Place. Be sbot Galen ~hompson. He went into 680 

Bellevue, be took money from Denise BarrtBon, he 

tbreatened Denise H&rriaon and Robert Taylor and he 

fired a sbot before he left. The defendant is 

gu,t.l ty, gull ty, guil ty. 

Thank you. 

THE COORT: Ladies and gentlemen, we 

will recess for about 15 minutes. Please keep in 

mind the previous ad_onition I have given to you 

and don't talk to anybody about it or permit anyone 

to talk to you about it. 

(Wbereupor., the jury was excused.) 

(Wbereupon, State's Exhibit 10 was marked 

for Identit1cation.) 

Its. BARDY: At this tillie, the State of 
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pertains to the secret supplemental. 

THE COURT: 

"S. HARDY: 

It's not on the record. 

We hav~ to do it on the 
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record. It pertains to secret supplemental one, 

that being one count of felonious assault. The 

State would move to a.end the indictment to read 

that the defendant did knowingly attempt cause 

or attempt to caule physical harm to Robert Taylor 

and lor Denise Barri.on. 

The State is moving to make that amendment 

pursuant to the authority provided to this court by 

State VI. OWenl, 51 Ohio App. 2d, 132, a Ninth 

District Court of App.ala cas.,. which holda than an 

... ndaent to an indictment which changes the name 

of th·e victim cbanCjes nei ther the name nor th e 

identity of the crime charged. 

'11! E COORT: 

Bellevue? 

"5. BARDY: 

THE COURT: 

"5. HARDY: 

Now, what is that number on 

680 • . 

Not 686? 

No. 680. 

The State would also sove to admit State's 

Ezhibit No. 10, Galen Thompson's medical records, 

into evidence. 
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Where are they? THE COURT: 

"5. HARDY: They are certified copies 

that would co.e in pursuant to 2317.42. 

MR~ MODUGNO: I would indicate for the 

record, Your Bonor, tbat I would oppose the motion 

to a.end. 

~BE COURT: 

overruled. 

MR. MODUGNO: 

Yea. Your objection i8 

Note my continuing 

objection to that amendment. 

lid move for a d.fen~e verdict. 

THE CODRT: Itls overruled. 

(Wbereupon, a ree •• s was taken.) 

THE COOR!: Pl'ea.e be' seated. 

Well, folkl, you have beard the evidence in 

this cale and what the l,awyers had to say. Now it' 

becoaes my function 'to tell you what I think the 

law Is in this case which you aust accept as I give 

lt to you, regardl els of wbat you think tbe 'I aw is 

or what it ougbt to be. 

In any case there are two parts: the facts 

and the law. Itls my job to tell you what I think 

the law ls. It's your job to determine what the 

facta are fro. all of the evidence in the light of 

these instructions that I am about to give you. 
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NOW, this case was started, as 1 indicated 

to you at the beginning, by an indictment, these 

sheets of paper. The Grand Jury heard some 

testimony about this incident and they returned 

charges against hil1l: felonious assault, attempted 

felonious assault and aggrava~ed burglary. 

Now, to the charges, the tbree charges 

contained in this indictment, the defend&nt has 

entered a plea of not guilty and he thereby denies 

each of those charges.· 

Now~ I said t~ you before, and I repeat it . 

once aore, that this indict.ent is not any evidence 

against thia defendant, it's not to be considered 

by you as evidence, . and it in no way reflects upon 

the guilt or the innocence of thi~ defendant. That 

Is ·for to you deterJlline. This is only the formal 

meanis .wbereby this case i8 brougbt before you 

ladies and gentlemen for trial. 

I tbink I told you at the outset that this 

defendant, Leroy MCIntyre, when he came into this 

court and throughout this trial, under our system 

of law is presumed innocent and not guilty of any 

offense, not one of the three charges contained · in 

this indictment, until sucb time as the state of 

Obio proves each and every essential element of the 
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criae charqed by proof beyond a reasonable doubt. 

If as to any element of anyone of the three 

charges the State has failed to prove that element 

by proof beyond a reaBonable d~ubt, it's your sworn 

duty to acquit the def6ndant of that particular 

offense. 

By the Bame token, if the state of Ohio 

proves by proof bey~nd a reasonable doubt -- and 

they bave cbe burden. If they have proved each ·and 

every element of each of the cri.es charged, then 

witb respect to tbat particular crime, itls your 

sworn duty to find tbe defendant guilty o~ the 

offense of which the State of Obio has · sustained 

it. burden of proof. 

Now, wbat do I •• an by reasonable doubt. 

Well·, reasonable doubt 11 present when the jurors, 

after they have carefully compared and considered 

all of the evidence, cannot say that they are 

fir .• ly convinced of the truth of the cbarge. 

Reasonable doubt is a doubt based upon 

reason and common sense. It is not a mer~ possible 

doubt becauBe everything which relate to human 

affa!rs or depends upon moral evidence is open to 

ao.e po88ible or imaginary doubt. Proof beyond a 

reasonable doubt is proof of such character that an 
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ordinary peraon, an ordinary peraon, would be . 

wIlling to rely and to act upon it in the moat 

important of hia own affaira. 

So, once again, if the state fai1a to prove 
. , 

what they a~e obligated to prove by proof beyond a 

re~aonable doubt as to that charge, you must find 

the·defendant not guilty. If the State sustaina 

the burden of proof with respect to any 'one of the 

chargea, or all of the chargea, then itls your 

sworn duty to find the defendant guil ty of that 

charge or those charge •• 

Mow, I said that you must determine the 

facta in thia case froa the evidence in the light 

of thes. instructions. 

What do I .e~ by. evidence. Well, very 

ai.ply, it l • the aworn oral te.tiaony which cue to 

you fro. the witneaa atand and the exhibita which 

the Court adJIltted into evidence tllat you vill have i 
with you 1n the jury roo., which includes, In I 
addition to those ·atat •• ent. that have b •• " 'I 

! 
te.tified to, tbe hospital record. of Galen 

Tbo.paoa wbleb the lawyera baya acar.ad should be 

a4altted into evidence aAd wbich you wIll bav. with 

you In your Jury rooa. 

aut the evideace 1. tbe aworn te.tt_ony, the 
; --------
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As I said, it does not include the 

indictment and it does not in~lude the arguments of 

counsel. Also, you will not consider the question 

of punishaent in making a determination of guilt or 

in.nocence. 

During tbe course of tbe trial the lawyers 

would object froa time to time. Sometimes tbe 

objections were overruled, sometimes they were 

sustained. Where an objection vas sustained, you 

will draw no inference as to what theansver to 

tha t questi on .1 ght have be·en. Tba twas s imply a 

matter of law that ~'ou are not concerned with and 

you will make no effort to speculate as to what tbe 

anawer ·lIight be. 

NOW, in determining what tbe facts are, you 

have got to tbe weigh the te8timony of all the 

witnesses who testified in this case and give their 

teati.ony such weight a8 you feel that their 

testi.ony i. entitled to receive. 

Bow· do you do that? Well, the lawyers and 

the law, 80 to · say, the law, actually, ovel the 

course of time haa used some standards which it has 

felt viII assist any jury in weighing the teati.ony 
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of the various witnes.es who testified in this 

case. 

How do you do that? Well, you· aaw all of 

them testify~ You may you consi~er the witness' 

demeanor on the stand, his manner of testifying1 is 

be or sbe interested in the outcome of this case, 

was the witness frank· and candid witb you or not, 

was the witne.s biased and prejudiced, did the 

witness have the means of knowing and obaerving the 

things concerning which he or she testified, and, 

if so, wbat _bout the accuracy or the correctne •• 

of the witDeas' aemory at thetiD'!he or ahetook 

the stand, and I vant t .o aay to you that for good 

cause shown, you may believe or you may disbelieve 

all or an.y. part of the testi.ony of any vi tness who 

testified 1n this particular case. 

NOw~ one other thing I want to mention. The 

defendant didn't teatify in this case. Be ia not 

required to. testify. As a matter of fact, he bas a 

constitutional right. not to testify anr' the fact 

tbat the defendant did not testify in this case 

must not be considered by you for any purpose 

"bataoever. 

Well, let's take up now tbe charges that 

bave been filed against this defendant. 
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In the first count bere the defendant 1s 

charged with the felonious assault upon one Galen 

L. Thompson on ox about the lOth day of Decellber, 

1990 in Sua.it County, Ohio, and further it' • 

charged in tbe count that the felonious assault, 

there was a deadly veapon used in the course of 

that act. 

Tbe second charge is directly related to tbe 

first one in which the Grand Jury charge. tbat on 

or about that date, tbe 30th day of December 1990, 

in. Summit County, Ohio, that the t3efendant, Leroy. 

McIntyre, attempted to phYSically assault Robert 

Taylor and Denise Harrison with . a deadly weapon, 

and that he also is charged with baving a firearm 

specifica·tion, nuely, that the attempted felonious 

assault was carried out with a deadly weapon. 

The third charge is that on the 30th day of 

December, 1990, jn Sum.it County, Ohio, this 

defendant, .Leroy McIntyre, trespassed -- I will 

define these teras for you in a .in~te .--

trespassed 1n 680 Bellevue Avenue, an occupied 

structure, and that he had a deadly weapon when he 

entered in that house and that he entered by force 

and that. it vas an occupied structure, at which 

time it is alleged that Robert Taylor and/or 

orF~CIAL CODRT REPORTER - C.A.T. 
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1 Thereaa Johnson were present or likely to be 

2 preaent. Of course, that charge also contains 

3 therein a specification that that act was committed 

4 while the Defendant McIntyre had on or about his 

5 person.a firearm. 

6 Okay. Let's take up first the felonious 

7 assault. What is felonious assau~t? Felonious 

8 assault is simply knowingly causing phYSical harm 

9 to anotber by means of a deadly weapon. 

10 In order to convict in the first count with 

11 reference to felonious assault o~·Galen Thompson, 

1: you must f·1nd beyond a reason'able doubt that on or 

13 about the 30th day of December, 1'990, and in Su_it 

14 County, Ohio, the defendant knowingly, one, caused 

1·5 physical barm to Galen Thompson by means ~f a 

Ui deadly. weapon. 
' 15 

17 NoY, tbere are lOme terms here ·we've got to 

.18 talk about for a moment. 

19 What do we mean by -knowingly-? A person 

20 acts knowingly when he is a aware that his conduct 

21 will probably cause a certain result and tbat he i8 

22 aware of tbe existence of all the facts and 

23 cirCUmstances pertaining thereto, and that 

24 knowledge .ust be gained and is determined from all 

25 the facts and circumstances in evidence. 

I 
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You will determine wbether there existed in 

tbe mind of the Defendant MCIntyre tbat bis acts 

would cause or result in pbysical barm to Galen 

Thompson • 

I used the term ·c~use.· I think you know 

what cause is, but let me define it. Itls an act 

which in the natural and continuous sequence 

directly produces tbe jury and pbysical barll and 

without wbich it would not have occurred. Cause 

occurs when tbe injury or pbysical harm is the 

natural and foreseeable result o~ the act. 

-Phy.ical barm- means any injury, regardless 

of its gravity or its duratlo~. 

Deadly weapon. What ls a deadly weapon? 

Well, itls any device capable of inflicting death 

and d.signed for use as a weapon or possessed and 

used a·s a weapon. A shotgun is a deadly weapon. 

Now, if tbeState has prov~b by proof beyond 

'a reasonable doubt tbat on or about tbe 30th day of 

Dec_ber, 1990, in Su •• it County, Ohio .. that the 

Defendant McIntyre knowingly caused physical harm 

to Galen Tho.pson by aeans of a deadly weapon, it l • 

your sworn duty to find the defendant g~ilty of 

that offen.e. If the State of Ohio has failed to 

prove that offense by proof beyond a reasonable 
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doubt, it's your sworn duty to acqul~. 

NOw, the next count with reference to 

attempt. In that count the State simply claims 

that on or about th~t same date, in Summit County, 

Ohio, that the defendant att •• pted to inflict 

physical harm upon Robert Taylor and Oenise 

Harrison. All the elements actually are the same 

except that the act did not actually culminate in 

physical harm to those.people but that an attempt 

was made to do it. 

And what do I mean by a criminal attempt? A 

criminal atteapt is where one purpo.ely does any 

act constituting a substantial - step in 'the course 

of conduct which is planned to culminate in that 

per 80n·1 s commi ssion of the actual c[ ime, namely, 

felonious assault. 

To constitute a substantial step, the 

conduct must be ~tron9ly corro~orative of the 

actor's criminal purpose. 

NOW, did the state prove by pro0f beyond a 

reaaonable doubt that on tbat date, in Summit 

County, Obio, the Oefendant McIntyre by his actions 

at .680 Bellevue atteapt to inflict pbysical barm 

upon Robert Taylor and Denise Harrison. If he did, 

you so find ' by proof -beyond a rea.onable doubt, 
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it's your sworn duty to find him guilty of tbat 

offense. If they haven't proved ~t by proof beyond 

a reasonable do~bt, why, it's your swor~ duty to 

acqu!t the defendant of tbat charge. 

Now, the last charge is aggravated burglary. 

What are the eaaential elements of the offense of 

aggravated burglary? 

In that case you must find by proof beyond a 

reasonable ' doubt tbat on December the 30th, 1990, 

the Defendant McIntyre by force trespassed in .an 

occupied structure with the purpose t.o obtain 

property owned py anotber witbout tbat person's 

con •• nt and to deprive that person of that 

property, and tb~t at that tillle. the Defendant 

McIntyre had a deadly weapon on or about bis person 

and the occupied structure was tbe permanent or 

temporary habitation or residence of another 1n 

which at tbe tl •• any person waa present or likely 

to be present. 

Force. Force meAns any violence used by any 

aeans upon or against any person or tbing to galn 

entrance. 

Treapass. Any entrance knowingly made in 

tbe dwelling of anothel without that personls 

consent is a trespass and Is unlawful. 
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Knowingly means that the person WaS aware of 

what he was doinq ' and his lack of authority to do 

80. 

I have already defined the term -deadly 

weapon- to you. It's the s~e for purposes of the 

offense of aggravated burglary • 

~urp08e. A person acts purposely when it is 

~is specific intention to cause a certain result. 

It must be established that at the time in question 

there vas present in the mind of the defendant the 

intent to obtain propetty owned by someone on that 

premises without that person's consent. To act 

purposely is to act intentionally. 

O_prive simply means to withhold property of 

another p.r.anently or fo~ a period to appropriate 

a substantial part of the things obtained to the 

person's own U8e. OWner 1s one would owns or who 

bas the right o'r po8session' or control of property. 

If the State has proved all the essential 

elements of that offense, you muat find the 

def endant guil ty of the off ense of a9gr 'avated 

burglary. If the State has failed to prove anyone 

of the essential elements of the offense, tben, 

likewise, it'. your sworn duty to ac~uit the 

defendant of the offense of agqravated burglary. 
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Now, this is a criminal case and it tak.s 

all 12 of your members to arrive .t a v.rdict. 

Verdicts in criminal ca.es must be unanimous, 

whether th.y are for guilty or for not guilty. 

Only tbe 12 of you will deliberate. At tbe 

conclusion of the Court's charge Mr. Weiss and Mr. 

Moritowskl •• y b. excused. 

I'. going to read the verdict 'for.s to you 

in the order in which they ar e in the indict.ent. 

This 1s an indictment for felonious .ssault 

relative to Galen Tho.pson. 

-w'e the jury in this case being duly 

imp.neled .nd sworn to well and ' truly try and true 

d.liverance •• ~e between the state of Obio and the 

defendant, Leroy "cIntyre, do find the 

Defendant •• ,. - then' there is blank, line in which you 

will insert the word ~guilty- or the words -not 

Cju il ty -, according to your , findings - ••• of the 

offens~ of felonious asaault.-

Th.n right underneath that, 8We further find 

that Leroy .. clntry •••• • and you insert the word 

8did 8 or the words -did not- • ••• h.ve • firearm on 

or .bout his person or under hiB control while 

coaaitting th. said f.lonious assault.· 

Then on the b.ck there is room for the 
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.1gnature. of tbo •• aqr.elnq. All 12 of you .~.t 

agr •• upon a ·verdict. 

·And we do 10 rend., our verdict upon tbe 

concurrence of 12 ... bet. of .aid jury. Each of u • 

• aid juror. concurring 1n •• i4 verdict .1gn. hi. 

n ••• her eto this blank day of 1 "1 • • 

The next one i. an indict.ent for att .. pted 

felonious a ••• ult. 

-We tbe jury in this ca.e being duly 

iapaneled and sworn to well and truly try and true 

deliver.nce make between the State of Obio .nd the 

defend.nt, Leroy McIntyre, do find the 

defend.nt ••• ·.nd there ia • bl.nk line to insert 

ei tbt,. . the word -guil ty· or the wor·ds -not gull toy-

• ••• of the offense of attempted felonious assault.-

tbat pertaina to Robert Taylor and Denlae Barrison. 

·We further find that Leroy McIntyre did or 

did n~t h.v. fire.rm on or about his person or 

under his control wbile co.aitting the said 

.tte.pted felonious assault.-

Remember, itls attempted felonious assault 

And the words -Robert Taylor· and -Denise Barrison· 

are above so tbere is no question .bout. On the 

back .re slgnature lines for all 12 of your 

aeabera 0 
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The 1a.t for_ 1s indictment for aggravated 

burglary. 

·we the jury in this ca.e beinq duly 

iapaneled and 8vorn to well and truly try and true 

deliverance .ake between the State of Ohio the 

Jefendant, Leroy McIntyre, do find the 

defendant ••• - blank line" .-guilty or not guilty,-

you vill ins.rt according to your findings • ••• of 

the offense of aggravated burglary It· 
·We furtber find that Leroy McIntyre did or 

did not ••• • according to your finding8 • ••• bave 

firea~ on or about bis person or under his control 

wbile eO_.itting the .aid felonlou8 •• _aul t. II! And 

then ~n the back again the, slgnature 11ne8 for your 

.19nature. 

You will bave vitb you in the jury rooa the 

eshibit. which the Court has ad.itted into 

evidence. 

Your first busineas in the jury room is to 

.elect a foreaan. That is a gender neutral vord, 

and tbe for.an ls either a man or a wo.an selected 

to prealde over your deliberatioDa in the jury room 

and bas no .ore pover than any of the rest of you, 

but i. selected to control the deliberations, I 

gue •• , to .ee that everybody 'gets a chance to speak 
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his peace and to di8CUSS tbe opinion. of all of 

you. Tbat is wbat these are, jury del iberations. 

Maybe 80.e of you are going to walk into tbe 

jury room already convinced of what you. want to do. 

Listen to the opinions of the other II' and then 

determine whether or not your firat-formed opinions 

were accurate or not accurate, co~rect or 

incorrect. That ill the function of jury 

deliberationa. 

If during the course of your deliberations 

you have a question, write the question out. , I 

will take it up with the lawyers. If the lawyers 

.ay that it can be answered, I will inform you of 

the aDswer. If the law does n'ot perlli t me to 

anllwer it, I 'will infotm you of that fact. 

Wben you bave arrived at a verdict you will 

be returned to ,the courtroo. and , we will accept 

your verdict. 

How, if you bave not arrived at a verdict or 

verdicts by, of courae, tbe noon hour, we will 

rece •• for the noon hour and r •• ume deliberationa 

after the noon hour. 

lIN going to ask you to return to the jury 

rooa. I know that tbe lawyers have carefully 

ll~tened to wbat I have said and I know that on 
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occasions such as this the judge has sometimes an 

occa.lon to misspeak, either s~y 80mething that he 

should not have said or not said something which he 

ought to have said, and 11m sure that if I have 

done that the lawyers bave n9ted that and will 

bring that to my attention, but that must be done 

in your absence and not in your presence. 

Bowever, if there is some changes to be 

.ade, I will be back with Tom here and we will make 

the necessary ~orrections for you on the record. 

Okay. You .ay follow Mr. wellemeyer into 

the jury room. 

(Wbereupon, the jury was excused to commence 

d-eliberations • ) 

TBB COOltT: 

the record? 

liS. BARDY: 

Bonor. 

Anything you want to put on 

I donlt have anything, rour 

Do all three verdict forms have the fireara 

speCification? The last fora, I think you referred 

to it at the eDd as felonious assault. I think you 

meant to •• y th. aggravated burglary. That was my 

onll question. 

"R. MODOGHO: I donlt have anything. I 

have no problem with the charge. 
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TBI COORT: All right. 

l2 noon, Monday, August 12, 1991 

3 (Whereupon, the following proceedings were 

4 bad in the jury room.) 

5 'fBI . COURT: Cease YO'ur deliberatio.ns. 

6 Don't talk about the caBe outside. Wait until you 

7 all get back. When all 12 of you have gotten back 

8 at 1:15 -- if you get back before, why, you ~tart· 

, in. You need not come IntQ court. 

10 It. JUROR: Am I allowed to . a~k a 

11 que.tion tbat bas been bugging all of us? 

12. TB! COORT: Write tbe questfon out and 

13 we will talk about it after lunch, and then I will 

14 bring you in tbe courtroom. I tbink I ~now what it 

IS is, but write it out aD~ tben I will get the 

16 lawyers to discuss it with tbem and br~ng you back. 

17 You are excused. 

18 (Wbereupon, tbe Doon recess wa. taken.) 

l' - - -
20 ~:lS p ••• , Monday, August 12,1991 

21 - - -

22 (Wbereupon, the following proceedings were 

23 bad out of tbe presence of the jury.) 

2.& 'fBE COOR'!': The jury has submitted two 

2S questions. Tbe first one is, ·What happened to the 
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defendant?- ~be .econd ia, ·Wbat happened to the 

guna?-

Off the record. 

(Wbereupon, ~i.cus.ion off the record.) 

(Whereupon, the following proceedinga were 

had in ·tbe' pre.ence of the jury.) 

TBE COORTz Ple •• e be .eated. 

The jurors have submitted tvo questiona to 

the Court, firat of which ia~ ·What happened· to the 

defendant?· 

That is a matter that for pu~poae8 of your 

deiiberationa ia not relevant and you viII not 

consider it· or speculate aa to why he i8 not here. 

Queation Mo. 2, ·What happened to the guna?· 

As I indic.ted to you, .the case ,is 

determined upon the ev~dence. · ~he evidence 

conai.ated in thia case of the avorn orel testiaony, 

the exbibits which were ad.itted 1n evidence. That 

1. the ev1dence upon which will you c~nsider and 

decide this c •••• 

Does that answer your question? 

!hank you. You •• y return to the jury roO •• 

eWbereupon, the jury r •• u.ed delib.ration •. ) 
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1 ~t20 p.a., Monday, Augu.t12, 1991 
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(Whereupon, the following proceedings were 

had in the presence of the jury.) 

THE COURT: Are you the foreman, Mr. 

Question is: · -Explain the second charge, 

atteapted felonious assault.-

Okay. I will try. 

The first charge was felonious assault and I 

defined that a. knowingly causing physical bar. to 

another by .eans of a deadly weapon. Then I 

defined ·knowingly· and ·cause· and so fortb and 80 

on. 

In the other count vith reference to Denise 

Sarri.o~ aad Robert Taylor the charge is atteapted 

feloni"ous assaul t. The' es.ential el.ents of that 

offense are tb.t the Defendant McIntyre knovin91~ 

engaged in conduct which had it been successful 

wO'uld bave resul ted in tbe co •• iasion of the 

offense of felonious assault. 

Does that make it any clearer? 

I viII sal it one .ore tiae. 

Felonious assault is knowingly causing 

phySical har. to another. Tbat charge refers to 

Galen Thoapson. The State must prove that the 

OFFICIAL CODa, RIPoaTER - C.A.T. 
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defe~ nt knowingly caused physical harm to Galen 
,.., 

:!l1ollpaon. 

Now, in the otber charge of atte.pt with 

reference to Denise Barlison and Robert Taylor, the 

essential el .. ents of the case which the State of 

Obio.ust prove beyond a reasonable doubt is that 

McIntyre engaged in conduct whicb if it had been 

successful would have resulted in the offense of 

felonious assault as far as Robert Taylor and 

Deniae Barri.on were concerned. 

In the one case the act v •• considered as 

having been consu.ated and in tbe other case an 

atte.pt to con.u.ate the act vithout it h'aving been 

consu •• t.d, and the state .uat prove that by proof 

beyond ' a reasonable doubt. 

Does that make it any clearer? 

Okay. Thank you. 

18 (Whereupon, the jury resu •• d deliberations.) 

19 - - -

20 ~~OO p •• ~, Mond~y, August 12,1991 

21 (Whereupon, ' the following proceedings were 

22 bad in the jury room.) 

23 'BE COUR'!": Let's take the afternoon 

break now. 

25 JUROR PISBER: Let me ask you a question 
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--. 

1· 

2 

3 , 
5 , 
7 

8 , 
10 

11 

12 

13 

l' 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

~hey canlt get this attempted felonious assault. 

7BE CODRT: write whatever you have. 

We will take a 10 or 15 minute break. Cease your 

deliberations. Donlt talk about it outside of the 

the jury room. w. will see you back in about 10 or 

15 ainutes. 

(Whereupon, a recess was taken.) 

(Whereupon, the ·following proceedings were 

had out of the presence of the jury.) 

THE CODRT: Yes. You are agreeing to 

what II. 90in~. to r~ad? 

MS. BARDYz We have com. to the 

agr •••• nt on th. question the jury asked with 

r.spect to defining attempted feloni~us assault. 

THE COOITr Brin9. the. in. 

(Wh.reupon, th. following proceedings w.re 

had in the presence of the jury.) 

THE COURT: Please be seated. 

Tb. last question submitt.d by :be jury ls, 

·P1ease use an analogy if possible. D.fine 

att .. pted f.lonious .s.ault.-

Well, let •• try it tbis way. 

Felonious assault is defined as no p.rson 

sball knowingly caus. or att •• pt to cause physical 
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harm to another by meana of a deadly weapon. If 

you find the defendant caused or attempted to cause 

physical harm to another by means of a deadly 

weapon, ~hen you must find the defendant guilty of 

felonious .Baault. If you fail to find the 

defendant c • . used or attempted to cause physical 

harm to anot.her by means of a deadly we~pon, .you 

muat find the ·defendant not guilty of felonious 

assault, and I have previously defined the terms 

·cau.,· and -attempt to cause· physical har. to 

another. 

So, cauaing physical harm to another and 

atte.ptlng to cause physical harm to another, 1f 

eatabli.hed by the state 'by the proof by beyond a 

r.aaonable doubt, the defendant is guilty of the 

offenae of ' f.loniou. a.s8ult. 

NOW, I tb1nk on th. one verdict tora -- you 

bave 'one . for telon10ul a •• aul t witb refe·rence to 

Galen TboapaoL and on. with att_p-ted felonious 

a •• aal t. nat •• y b. con t u81nq. Tbe) ar. botb 

fe10nioua 8.aault if onecau ••• or att_pt. to 

cau ••. 

ROW, on. otber tbiftq. Toa .111 conSider 

each one of the.e verdict fora •• eparately and 

.51.tinct fro. tbe otb~r one. I bope that i. of 

OFFICIAL COO.~ 11.0."1 - C~A.T. 
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1 ao •• assiatance. You •• ~ return to tbe jury roo •• 

2 (Wbereupon, tbe jury reaumed deliberations.) 
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4 4:00 a ••• , Monday, August 12,1991 
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(Wbereupon, tbe foliowing proceedings were 

bad in tbe presence of th. jury.) 

THE COURT: Please be seated. 

I take it that you bave Dot arrived at a .. 
verdict or' verdicts, and itls tise to recess for 

the day. Do you feel that if you were given soae 

aore ti.e this afternoon tbat you might conclude 

your deliberations, or' would you prefer to com. 

back to.orrow aornin~? 

JUROR FISHBR: I would prefer to co.e back 

toa orrow morning. 

THE COURT: Prefer to coae back 

to.orr~w .orning. 

Have yo~ , arriv.d at any verdicts? 

JUROR FISHER: No" sir. 

THE COURT: NO verdicts. 

JUROR FIBHER: None. 

1'8£ COORT: Tbank you. We will see you 

tomorrow morning. leep in mind tbe previous 

a~.onition8 I have given to you~ 

,(Wbe,eupon, the proceedings were adjourned, 

orFICIAL COUR~ REPORT£R - C.A.~. 



·e· 

). 

~ 
;:. , 
l 
r 

; 
~ , . 
r. . A '"! -W , 

p. 

~' . 
~. 

~ 
f 

f; 

l r 
~-. -... 
. ~ .. ,. .. .... ~ -

1 

2 

3 

4 

5 , 
7. 

8 , 
10 

11 

12 

13. 

14 

15 

17 

18 

II 

20 

21 

23 

24 

25 

to reconvene .t tzOD •••• , Tne.d.y, Augu.t 13, 

1991 .) 

OFPICIAL COOJtIf allPOalfll. - C·.A.If. 



\ . 

I 
i 

1 1 

2 

3 

.. 
5 

6 

7 

8 , 
10 

11 

12 

13 

1t 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24· 

.25 

245 

~Ot30 •••• , TuesdAY, August 13, 1991 

f B g C ! ! nIB ~ s 

(Whereupon, the following proceedings were 

had out of the preaence of the jury.) 

liS. HARDY: w. are here on State of 

Ohio verau. Leroy McIntyre, Ca.e 91-01-0135. 

This is the second day of the jury 

deliberations. The jury has indicated that they 

are are hung on the tbird count of felonious 

assault. I believe that they do have two verdicts 

on the first two counts. 

The State would indicate for the record that 

at this tim'e the St.te would requeat that the 

instructions be reread to the jury with respect to 

felonious assault and att .. pt and that the jury 

continue deliberating on the third count. 

TBE COURT: Anything further? Anything 

froll Y0Q.? 

"R. MODUGNO: Not . on this matter, but on 

. the other matter. 

TBE COURT: Go ahead. 

IIR. 1I0DOGNO: If it ple.se the Court, 

Your Bonor, I would ir.dicate for the record that 

yesterday, at approxiaately 20 after 11, after the 

jury had been charged and I exited the court, .y 
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·alibi witness, Towanda Toles, va. present in court. 

I talked with her. She indicated to me she 

had some confusion about when sbe was due in court. 

Apparently, it wa. ber birthday over the weekend 

and sbe had been partying a little bit. ~t any 

rate, · she wa. there and available, ready, willing 

and able to te.tify as to the defendant'. pre.ence 

with her attb F.: time. 

'lHB CODRT: low, that va. after tbe 

jury bad been charCJed and they were on their way to 

the ju·ry rooll. 

MR. MODUGNO: That'. correct, Your Bonor. 

And I would move at tbis time for a lIi.trial. I 

think it's highly prejudicia', that a jury not bear 

froa an alibi vitness when it's a key piece ·of 

evidence in the case. 

I tried desperately to get ber earlier. Sbe 

was never actually served a subpoena. The·r e wa. 

contusion and I would request at this time a 

mistr ial or, in tbe al ter.nati ve, soae .)ther reI iet. 

THE CODRT: Overruled. 

(Whereupon, tbe following proceedings were 

bad in the pre.ence of tbe jury.) 

THE COURT, low, ladies and gentl .. en, 

a. I understand it, you have not been able to aqree 
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upon the count of felonious as.ault which pertains 

to the atte.pted infliction of physical harm or the 

weapon, 18 that correct? 

JUROR FISH ER : That i8 correct, Your 

Bonor. 

THB COURTs And you have, a8 I 

understand it, reached a decision on two count8, 

the other two counts. I don't want you to tell me 

wbat they are, but you have? 

JDROR FISBER: That is correct. 

THE COURT: All right. Now, do you 

think that further deliberations would be of any 

value as far a8 the count on which you have not 

been able to agree? 

JUROI FISBER: Right no~ we are at .ix-aix 

OD the .tt_p'ted felonious .saault. They don I t 

underatand that, there waa felonious and atte.pt. 

You said that was the 8 .. e, didn't you, 80 long as 

the deadly weapon waa used? 

TBE COURT:, Yes. But you are --

JUROR FISB IR : They were confused about 

the gun, attempted felonious aasault. 

TBE COURT: Well, in any event, I 

realize, apparently, there i8 Bome confu8ion. 

Now, do you feel that further deliberationB 
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vould be of any value as far aa that count ia 

concerned? 

Bow many think further deliberations would 

be of some value? Bo! d up yo~r hand. 

Bow •• ny feel that furtber deliberationa 

would be of no value? HQld up your band. 

Very veIl. Mr. Wellemeyer, the Court will 

.ccept tbe ~ jury's indication that apJarently itt. 

overwhelaing that furtber deliberations a. far a. 

that count la concerned would be of.no value, so 

the Court viII ac~ept the verdict. tbat you bave 

arrived at~ 

·State of Obio versus Leroy McIntyre, 

indictment for felonious assault, in violation of 

Revi •• d Code Section 2'Ol.1ICA) (2) vith reference 

·~e the jury in thi. ca.e Deing duly 
.. 

iapaneled and ~vorn to well and truly try and true 

dellverance .ake between the State of Obio and tbe 

defendant, Leroy McIntyre, do find thl defendant 

guilty of the offense of felonious as.ault. 

·we further find that Leroy L~ McIntyre did 

have. t1re.r • . on or about bis person or under his 

control while co .. ittiD9 tbe s.id felonious 

•••• ult, and we do .~ render our verdict upon tbe 
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concurrence of 12 members of said jury, each of us 

said · jurors concurring in said verdict signs his 

name hereto this 13th day of August, 1991.- And 12 

signatures appear on the verdict. 

Ladi.s and gentlemen, is this your verdict? 

JUROR PISH!R: ~es, it 1s. 

TBE COURT: All right., 

·Indict.ent for aggravated burglary~ State 

of Ohio ve. Leroy McIntyre. 

·We the jury in this case being duly 

iapaneled and sworn to well and truly try and true 

deliverance eake between the State of Ohio and the 

defendant, LeroY 'L McIntyre, do find the defendant 

guilty of the offense of a9gravated burglary. 

·we fUrther find that Leroy L. MCIntyre did 

bave, a f~rear. on ot about bis person or under his 

control while coaaitting the said felonious 

assault, and we do render our verdict upon tbe 

concurrence of 12 members of aaid jury, eacb of U8 

said jurors concurring in said verdict signa his 

naa. bereto this 13th day of August, 1991.· And 

again I aee 12 signatures to that verdict form. 

Ladi.s and gentle.en, 1s this your verdict? 

JUROR FISHER: Yes. 

TBE COURT: Do you wish to have the 
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jury ~01l.d? 

MR. MODUGNO: Y.s, Your Honor. 

. THE CO.ORT: V.ry well. I will go to 

tbe indict.ent relative to f.lonious assAult of 

Gal.n TbOllpaon. 

Ris8 Moor., iatbis your v.rdict? 

JUROR MOORE: Y ••• 

'!'lIE COORT: Miss Kern, ia this your 

v.rdict? 

JUROR IERN: I a'lIl aorry? 

TBI COORT: I. this your v.rdict? 

JUROR IERN: Y ••• 

TBB COORT: And your n .... scapes ••• 

JUROR PERKINS: P.rkins. 

TBB COORT: Yes. Mr. Perkins, is this 

your v.rdict? 

JOROR PIRKINS: Yes. 

TH.E COURT: Miss Simon, is this your 

verdict? 

JOROR SIMON: Y.s. 

THE COURT: Mr. White, is this your 

v.rdict? 

JUROR WSI'1'E: Yes. 

THE COORT: Mr. Snyder, is this your 

verdict? 
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1 JUROR SNYDER: YeB. 

2 'rHE COOR'!s Mrs. Po.atiere, 1s this 

3 your verdict? 

4 JUROR POSATIER£: Yea. 

5 THE COUR'!: Mr. Zarl~, ia this your 

, verdict? 

7 JUROR ZARLE: Ye •• 

8 TBE COURT: Mr. FiBher, la this your 

9 ve~dict? 

10 JUROR FISBER: Yes. 

11 TBE COURT: Mias Fink, ia thia your 

12 verdict? 

' e 
t 

13 JOROR FINlt: Yes. 

TRB COURT: Mra. Burst, 1s this your 

15 verdict? 

l' JUROR runt: Ye •• 

17 THE COORT: Mi •• ·Hill, is this your 

18 verdict? 

It JOROR BILL: YeB. 

20 THE COORT: All right. . - 21 Row we will go to the indictllent relative to 

22 aggravated burglary. 

23 Mi~s Moore, i. this your verdict? 

24 JOROR IIOORE: Yes. ' e 25 THB COURT: Miss Kern, ia thiB your 

orrICIAL COORT REPORTER - C.A.T. 



1 verdict? 

e l JU'O. IUB: , ... , , 

3 THI COOR'!'z Mr. 'erllln., 1. tbl. your i , 
1 

.. verdict? 

5 JUROI PIIIINS I Yea. 

, 'tHE COORIf: Mi •• S1.0D, 1. this your 

7 verdict? 

8 JUROR SIIlON: Ye •• 

t TBI COORT: Mr. Whi te, 1s tbi. your 

10 verdict? 

11 JUROR WBITE: Yes. 

·12 TBI CODRT: Mr. Snyder, 1a thia your 

e· 13 verdict? 

14 JUROR SRYD.ER: 'ea. 

15 !BI COORT: Mi •• po •• tiere, ia this 

16 your verdict? 

11 JOROR POSATI ERE: 'e •• 

18 !HE COOR!: Mr. Zarle; is this your 

19 verdict? 

20 JUITOR ZARLE: Y~s. 

. 21 '1'HE COORT: Mr. Fisber, this your 

22 verdict? 

23 JOITOR FISHER: 'eB. 

24 THE COURT: Mi •• Fink, 1s thiB your e 2S verdict? 
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JOROR PINI: Yea. 

T·B I COURT: Mi88 Burat, is this your 

verdict? 

JUROR BURST: Y ••• 

·'I'BI COUR!: And, Mre, Bill, i. this 

your verdict? 

JUROR HILL: .Ye8. 

THE COORT: Very velf. 'l'be Court will . 

accept thoae verdict for.a. 

Now, off the record, for a ai·nute. 

(Wbereupon, a diacussion va. held off the 

record.), . 

THB COOl!: I thank you and you .ay be 

elEc,us.d. 

(Whereupon, the jury vas e·zcused.) 

MS. HARDY,: 'l'be jury bas returned' 

verdict. in State of Obio versus Leroy McIntyre. 

THE COORTz Yes. We knov that. 

MS. BARDY:· count One relative to Galen 

'lbo_peon contained a prior aggravated fel'ony 

specification. The State of Ohio bae a stipulated 

copy of the defendant, Leroy Mclntyre's, prior 

aggravated felony conviction for one count of 

robbery. 

TBE CODR'I': Save you exa.ined it? 
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MR. MODUGNO: I have examined it, Your 

Honor. 

THE COURT: May I examine it, plea.e? 

The journal entry'reads, ·This day, to wit: 

Tbe 21st day of June, 1985,'now coaes the 

pro.ecuting attorney ••• • Be wa. found guilty by a 

jury ot: robbery as contained in count three of th'. 

indictment and sentence was pronounced. He vas 

ordered Impriso~ed and confined to the Ohio st.te 

Reformatory at .. ansfield for three to 15 years and 

the three-year minimua ahall be a period of actual 

incarceration for tbe punishment of robbery, an 

aggravated telony of the second degree, and th.t'. 

about it. 

The ca.e was heard apparently by Judqe Fred 

Skok fro. Lake County who w.s Sitting for Jud9~ 

Glen 8. Morgan, the ,Court of Co.mon Pleas c.f Summit 

County. ' 

NOW, let me ask you, bow do we know that 

Leroy McIntyre in Ca •• Ro. 85-02-0171 ~. the Leroy 

McInt,yre who was bere today? 

MS. BARDY: Well, Your Honor, if it 

ple •• e the Court, I can call an officer from the 

Akron Police Department, Bureau of Identification, 

if we get to such time. I believe the Court, 
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though, does have before it the stipulated copy of 

the felony conviction and I am indicating to this 

Court a. an officer of the court that, a. a .atter 

of fact, that i. the same Leroy L. McIntyre who ba. 

been tried in this particular ca.e. 

'I'HE COUR'I': I will accept that. 

MR. "ODOG~O: Object for the record, Your 

Bonor. 

THB COORT: All right. 

MR. IIODUGHO: !oui Bonor, if it plea.e 

the Court, at thi. time I would rei terate all · of 

the objections that bave been noted previously. In 

particular, tbe fact tbat · the alibi vitne8s . was 

bere late yesterday and that ahe didn't testify. 

Tbi. could have made a difference in this trial. 

. AgaiD~ I would ask at this point that tbe 

Court find tbe defendant no~ guilty based on the 

fact. not being enougb to convict. 

'tBB COOR'!': I didn't .get that. 

IIR. IIODOGRO: Based on the f .. cts 

presented were not enougb to convict the defendant. 

Sf.ply moving for a directed verdict. 

'I'HE COORT: I .ee. Well, the Court is 

cognizant of all your objections and I sball 

overrule the ... e. 
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IIR. MODOGNO: In particular, bis ab.ence 

and its pr~judice, I believe, vas demonstrated 

soaewhat in court this mornin9 when I believe tbe 

jurors were making smiles at eacb other when they 

beard that be bad absconded. I would just note 

that for the record. 

I think it appeared to me they ~ay have 

discussed this fact ' and it may have been a factor . 

in their deliberations. 

THE COCRT: Well·, it wasn It the jury's 

fault that he took off. But, anyway, th~t's 

neitber here nor there. 

As I say, I'm c09nizant of all your 

objectioDS and sball overrule the., and I find that 

be bas been convicted of a prior offense of 

violence based upon the journal entry presented to 

tbe Court, properly certified and counsel's 

statement that this Leroy McIntyre noted in tbe 

journal entry is tbe Leroy McIntyre wbo is tbe 

defendant in tbis case. 

If and wben be bas been apprebended -- and, 

of course, we sbould i88ue a capias. 

MS. HARDY: I believe it's been issued. 

THE COORT: Why, tben, the Court will 

iapose serltence. 
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. IIR. 1I0DOG1I0: I have one f~rther matter, 

You'r Honor. 

THE COORT: . Let.e put on for the 

record tbat the d.tendant, while be i8 not bere, 

coun.el knowa tbat be bal tbe rigbt of appeal and 

I'. 80 inatructing couns.l, and he .apparently waa 

indlcat.d to b. indigent and I aasu.e h. is atill 

indigent nov, at leaat I would accept that, and I 

vill appoi'nt you. 

III. 110 DOG.O I Your Bonor, I would requeat 

that anotber attorney b. appointed on the appeal 

for •• veral rea.ons. 

'l'HB COORT: All right. Well, we don't 

need to go into this, but I will Bee that that 'a 

done, but Judge 'Spicer can bandle tbat. 

Off the' record. 

. (Whereupon, a discu •• ion vaa held off tbe 

reco·rd. ). 

MS. BARDY: Just one thing I wanted to 

clear up for the record, Your Bonor. 

You indicated' that you found him guilty of 

tbe prior cri.e of violence. I believe it's a 

prior aggravated felony apecification. I juat want 

to clear that up. 

IIR. MODOG 10: Your Bonor, following up on 
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the appointaent of counael for his appeal, and I 

donlt bave a law book in front of me quite 

frankly, perhaps Your Honor knows as to whether or 

not bis appeal time is now running or not running 

until be 18 sentenced. 

THE COURT: It doesnlt run until the 

jourrial entry would go on. 

(Wbereupon court was adjourned.) 
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THE COURT: Pleaae be seated. 

Are you .ready, Mr. Modugno? 

MR. MODUGNO: Jeady to proc •• d, Your 

Bonor. 

!lSI COURT: You .ay proceed', Ma. Bardy. 

MS. BUOY: Tbank you, Your Rono[~ 

Mar 1 t .pleaae the Court, thi a ia state of 

Obio veraua Leroy McIntyre, Ca •• No. 91-1-135. W. 

are here this morning for sentencing. 

Previoua1y, ' the defendant "aafound guilty 

of one'count of felonioua assault, one count of 

aggravat.ed burglary and an accoapanying firearm 

specification for both counts. 

At this time, tbe State of Ohio 'would like 

·to call· Detective Rob.rt Apley to the a~and for 

purpo.es of est&blishing the prior agg~avated 

felony specification. 

TB. COURT: Mr. Modugno, any comment. 

or anything? 

MR. 1I0DUGNO: No, Your Honor. 

'fBB COORT: All right. Come forward, pl..... You have been aworn, air, and you Are 

atill und.r oath. 
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2 

3 a witne •• berein, called by tbe State of Ohio, ~eing 

4 previously du'ly .w-orn, was axa.ined and te.tif ied aa 

5 follow.: 

1 ~f MS. BARDY: 

' 8 o. Will you pleaae state your naae for the record? 

9 - A. Robert Edw_ard Apley. 

10 -Q. - where are you _ployed, Detective Apley? 

11 A. Akron Police Depart.ent, Detective Bureau. 

12 Q. Are you £ailiar _with -the ca.e of state of Ohio 

13 veraUB Leroy McIntyre, Ca.e 10. 9l-l-135? 

14 A. Yea_, I D. 

15 Q. p'uraDant to your iavol v .. ent in this caBe, did you 

l' have the opportunity to check the defendant'. 

11 record in the Akron Police Depart_ent 

II -Identification Bareau? 

19 A. Y •• , I did. 

20 (Wher~bPon, ' state's -Exhibit 11 ~~s marked 

21 for identification.) 

22 tsl MS. BAlDY: 

23 Q. Banding you what bas been .arked for identification-

24 purpose. a. State'. Exhibit 11, I would like you to 

25 look at that, plea.e, and ask you if you can 
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identify that for us? 

Y~8. It's a copy of the journal entry. It's from 

1985 where Leroy McIntyre was sentenced on tbe 218t 

of June, 1985 on a conviction of robbery . 

What was the case nU.lllber in that journal entry? 

CR 85-02-0171. 

Wben you w~nt to the Identlflc~tlon Bureau and 

cbecked Leroy McIntyre'. record, was tbe peraon wbo 

WIS found guilty · in ca.e number '1~1-135, tb. ca •• 

tbat we are 1n court today on, the sue peraon wbo 

wa. convicted in tbi8 jr.urnal entry you have before 

you? 

Correct, ye •. 

I wou14 11ke you to tell ~he COVIt bow you verified 

tbat, in fact, it v •• tbe .... p.raoD? 

'!'broa9b eocla1 •• curity naaber. date of birth and 

I 

I 
I 

&1.0 fro. ID pbotoqrapil •. 
1 
I 

i Did you Ul.n co.pare tbe acc!al •• cGrity naaber. 

I I· tbe date ot bir~ and aU9 .b9t. that .a. cont.ln.d 
i 
! 

in tA.at c •••. in tbe journal en·try you bave before 

you, and tbe current ca •• before tbi. court? 

' •• , I did. 

I. tbe perIOD wbo wa. convicted of rObb~ry 1n Ca •• 

No. 85-02-0171 pre.ent in thi. courtroo~ today? 

Ye., be i •. 
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I would ·like you to plea.e point hi. out and 

describe where be i8 seated in this courtroo. and 

what he Is wearing? 

Be Is sitting back here, the se~ond individual, 

with the oranqe and black jail coveralls on. 

Wbo is tbat person? 

Leroy McIntyre. 

Is tbe journal entry you have before you a 

certified copy of that journal entry? 

Yea, it iii. 

"8. BARDY: Nothing fu~ther, Your 

Bonor. 

fH E COORT: Mr. Modugno. 

IIR. "ODoo.O: I wouldsiaply state for 

the recor.d my continuing obj ection, Your Honor', to 

this a.tter gOing forward pursuant to my .previous 

objections to the trial going fOEward after Mr. 

McIntyre was nGt here for the second day of trial, 

all the varioua objections I made. 

TBE COURT: Of course, the statute not 

only permits that to be done but, I gue~s, requires 

that it be done. So I would have to overrule the 

objection. 

You may step down, air. 

(Wbereupon, tbe witness was excused.) 
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~BE COORT: "a. Hardy. 

"S. HARDY: At this time, Your Bonor, 

if the court would find the defendant guilty of the 

prior aggravated felony specification, the state 

would just .ake ita recoamendation witb respect to 

sentencing in this case. 

Your Honor, yoa have heard the facts and 

circuastances of this caae. I believe the Court is 

well aware of tbe circu.stances. As the Court 

knows, on the .econd day of trial tbe defendant, 

. L~roy McIntyre, absconded, and while absconding and 

fleeing froa justice the defendant was subsequently 

arrested and cbarged witb a ·felonious aBsaul t 

involving an individual by the naae of Tyrone 

Boward. Tbe defendant allegedly slasbed bis throat 

wbile fleeing fro. this· trial. 

I think these criaes were very serious, tbe 

.circuastances surrounding tbea were very ser~ous. 

Tbe State would seek that this Court impose the 

.axi.u •• entences allowable under law and that tbe 

sentences be served consecutively with each other. 

THE COOR'!': Nell, I find, of course, 

tbat is the defendant in the.· case which we are now 

present in court, that , that individual is the .aa. 

individual abown in tbe' journal entry which was 
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admitted into evidence as an exhibit in this case. 

Now, I would like to have you for purposes 

of the record inform the defendant of the statutory 

requirements pertainfng to the penal ties to be 

imposed in the ·case of felonious assault where it's 

coaaitted with a firearm and where there has been a 

prior offense of violence and also what has been 

provided wi'tb reference to the penal ties for 

ag9ravated burglary when that offerise is committed 

vith a firearm. 

MS. BARDY: Yes, Your Bonor. 

With respect to the felonious assault 

conviction, there vas a firearm specification vhicb 

tbe defendant vas found guilty of. Tbe defendant 

can be sentenced to a . mandatory three years on 

that. 

With respect to the underlying charge of 

felonious assault, .it's an aqqravated felony of the 

.econd . deq~ee. With the Court having found the 

defendant guilty of the prior aqqravated felony 

specification, the potential penalties for that is 

a Bentence of 8, g, 10, 11, 12 t .O 15 year·s in the 

Ohio Sta·te Penal Syste., with the 8 years being a 

period of ~ctual incarceration. 

With respect to the conviction for 
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aggravated burglary; it l • an aggtavated felony of 

the first degree. This Court can impose a .entence 

of 5,6,7, 8, ',10 to 25 year •• There 1. 'allo an 

accompanying fireara specification and the Court 

can impo.e a •• nde:tory three-year actual 

incarceratton to tbat charge. 

Tsa COUR': Mr. Modugno. 

fIlR. 1il0 DOG NO : Pleale the Court, Your 

Bonor. 

Pirlt of all, I would like to indicate .Y 

, continuing objections and I would like to indicate 

for the Court, ,Iince itll been bro..ught up, I thin'k 

tbe Court needs to be edified' that Mr. McIntyre haa 

alre.dy beeD arraigned on a cbarge of failure to 

appear, and' IIJ under standing 'of r ead~n9 that 

indictaeDt is that occurred on or about the 8th day 

,of August, tae .econd day of hi. trial that w. are 

bere discu.sing this .orning. 

.e haa al.o been indicted and i8 to be 

arral9Dea oa a dbarge of felonious assJult, wbich I 

believe datea to the 14tb. I believe. It talks 

about the 14th day of August, 1"1. 

For tbe record, Your Bonor, I vo~ld indicate 

tbat a. to the dbarge of failure to app.ar which 

relate. to the .econd day of hi. trial here, 1n 
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fact, be was absent that day. A plea of not guilty 

and not guilty by reason of insanity bas been made. 

There ia atill going to be a written motion put in 

as to that charge, it's been reserved, and there 

haa been a competency evaluation ordered by this 

court and there will be an evaluation for the not 

guilty by reason of in.anity relating to tbe very 

.econd day of trial. 

Additionally, 1 anticipate lat.r this -

_orning entering a. aI_lIar plea to the felonioua 

a • • ault charge -whlcb 1. only lis days after this 

event. 

Tbe rul ..... date that tali. Cour·t have the 

eo.pentancy of this defendant cbecked prior to 

trial. !bat vas don~ In thi. cas. and a report va. 

lssue.d. Tbe repert wbich 1. part and parcel of 

this case and part and · parcel of the record in tbls 

ca.e 

TBE CO'ORT: 

competent. 

JlR. MODOGNO: 

Be vaa found to be-

Be was found to be 

co.petent on the day when that report was issued. 

I would indicate to the Court that now bia aanity 

on that very day when he vas mi.81ng ia now in 

question a8 well a~ hiB competency currently. 
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We are only talking about really days and 

veeks from this inCident. The ' Court ha. the 

discretion to order a determination as to 

competency after trial b~fgins and for several 

relaona I think that juatice requir.1 that in thia 

particular case that be ordered at this point in 

time before this case goe8 any further as to his 

competency on that day wben he was no longer 

Sitting next to .e and when I vas forced to proceed 

without a client, that ve should bOld this in 

abeyance 'unt!l such time ~s we get some evidenc •• 

For one thing, I will indicate for the 

record tbat I had some opportunity to apeak ·to the 

jurors after this incident and both Mr. McIntyre's 

' shooting in April and the fact that he vas not 

present for .the last couple day. of trial vas 

dileussed, in fact, by the jurors and in their 

deliberations. One of the jurors made the comment 

to ae, -Of course we con.ldered his absence.-

I believe fro. ' d.aling with Mr. McIntyre in 

atteapting to prepare for trial, I think I 

previoualy indicated to this Court soae of the 

probl ••• · I had just prior to the trial beginning in 

co .. uaicating with .y cli.nt. 1 think that that 

deteriorated rapidly. I donlt believe be 
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understood ·tbe nature of what be did • . I don't 

believe that his intention was to -flee the court-

and I think ve need a professional to analyze that. 

We've got a trial here. The evidence took 

four or five hours, the prosecutor's evidence. Be 

bas the nev charges facing him. I fail to Bee 

where justice would be harmed if there has to be a 

rebearing of those other ch~rge8 alonq with the new 

charges. I mean, I just don't see where any 

justice vould be barmed. In fact, I think Mr. 

"clntrye's ~ights would be seriou8ly harmed if we 

vere to proceed at tbis point in tim, to sentence 

bill. 

Iia not prepared tbis morning with a brief, 

Your Bonor, but if time woul~ be given, I think 

that perhaps tbere i8 80me law. I know there has 

·been other incidentn in Sa_it · County where 

situations bave arleen in the courtroom that have 

resulted -- I don't bave the caee name today, but I 

know there is at least one a fey yearE ago. 

'I'H! COORT: Well, of course, the 

statute provides -- ana 11m reading from Revised 

Code Section 2945.37. It's in the supplement, the 

statute baving been amended and the amended section 

baving become effective July 1, 1989. 
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1 -In a criminal action in a court of common 

2 pleas or municipal court, the court, prosecutor, or 

3 defense may raise tbe issue of tbe defendantls 

competence to stand trial. If the issue is raised 
. . 

5 before trial, tbe court sball bold a hearing on the 

6 issue as provided in tbis case. If tbe issue is 

7 raised after trial has begun, the court shall bold 

8 a bearing on tbe issue only for good cause sbown.-

9 fbe.fact that the defendant left during tbe 

10 trial of the case, during the ·process of the trial, 

11 in and of itself doesn't 8ee. to me to be 

12 sufficient re.son or showing of good cause, and 

13 wbat otber it .. s tbat you mentione d, that· you were 

baving a little difficulty in communicating with 

15 bim and 10 forth and 80 on prior to trial; doesn't 

16 seem to ~e in and of itself sufficient 

17 esta.bllshment of good cause to interrupt the trial 

18 ana to bave a co.petency bearing at ·that time. 

l' Tbe .statute goes on to say that, -Defendant 

20 is presumed coapetent to stand trial, unless it is 

21 proved by a preponderance of the evidence in a 

22· bearing under tbi.s section tbat because of his 

23 pre.ent .ental condition he is incapable of 

24 under.tanding tbe nature and objective of the 

2S proceedings against hi. or of presently a.sisting 
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in his def enS8. • 

And tbe statute goes on to say that, aThe 

court sball not find the defendant incoapetent to 

stand trial solely because be is receiving or bas 

~eceived treatment as a voluntary or involuntary 

aentally ill patient or mentally retarded 

resident,· 80 forth and so on. 

Certainly didn't s ••• to me on the basis of 

what was raisea and what you have indicated to the 

Court and the fact that he left the case during tbe 

trial ·that tbat would be sufficient to· require a 

co.petency bearing, but I can understand your --

IIR. MODOG.Or If I might add a .few othe~ 

p~ints. 

The psychological report or the evalilation 

that ~as done that is part of the record of this 

case doe~ indicate that be has had severe 

behavioral outbursts 1n the past and it docullents 

tbole outbursts. 

l'. not a psycbologist, bu t I think the fact 

that be bas now been charged w-i th two other cr bles 

dhortly after be left tbis courtroom, the fact I 

hadn't even started .y part of ca.e, be wa., for 

all intenta and purposes, deprived of that. 

I would also indicate for tbe record, and I 
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th~nk the Court 18 awar •• that Towanda Tal ••• the 

alibi witne •• , w •• prelent 1n the hallway of the 

court after the jury wa. charged. Sbe apparently 

got here about 15 .1nutes prior to the jury 

beginning deliberation •• 

I bave bad an opportunl~y to apeak witb ber. 

Sbe indicated to .e th'at her reaBon for getting 

bere late or for more or leS8 hiding from you, 

whicb .be indicated sbe bad, it vas related to tbe 

fact that she vas arguing with Mr. Mcln~yre 

reqarding tbeir relationship and had notbinq to do 

wi.th what .he had to Bay. She lias ata ted in the 

pa.t and' she coritinues to tell me that he was with 

her at the time of these alleged inCidents. 

I would .l8~ indicate that we were subjected 

to the testimony, and it's on the record, from a 

witness after nine montha of hearing, one, 

testi.ony that abe did Dot have any idea who those 

peopl.e were that had aki Blasks on, suddenly in 

court, apparently even to the B~rpriBe ~f the 

prosecutor, suddenly testifies in court that 

so •• body that she said she knows from the 

neighborhood, Leroy McIntyre, who she sees in the 

dark from soae hundred feet away or 200 feet away, 

that she recogni~es this aan. She changes this 
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testimony and she is Bitting on tbe witness stand 

witbout even the benefit of looking at Mr. 

McIntyre's face when 8he is saying it was the same 

person. 

When . coupled with all these other factors, 

it just 8eems to me, qiven the fact that apparently 

there is going to be other trials in this case, 

that it's unnecessary to go forward without at 

leaat a hearing aa to wbether or not he may have 

reached a .point where I could not adequately 

r.pre.en~ hi., he could not .aequately fathom vhat 

be va. d~lDg, because after her testimonY, of 

course, I had ·tbe d~cision to .ake as to wbether to 

put bt. on the stand or not. He .ay well have also 

taten the stand to let that jury judge his 

truthfulness in this matter. 

Given all of thoaefacts, it just seeas to 

me tbat a competency evaluation at this time is 

essential, or, in tbe alternative, a mistrial, Your 

Honor, an opportunity for Mr. McIntyre's rights to 

be protected to the fullest. 

The proaecutor apparently believes they have 

an ironclad case and I don't see how the state of 

Obio vould be ~rejudiced by giving Mr. McIntyre a 

fair hearing where he is present sitting here in 
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front of everyone with perhaps an opportunity to 

testify and to have his alibi witness be heard. 

These are serious allegations. As a matter 

of fact. the prison times that are discussed here 

for those charges are e xtremely long, I believe 

eo.parable or in exces. to those for murder and 

TBE COURT: Not quite. 

MR. MODUGNO: Not quite, but at the lower 

end. So I would simply make all of those motions 

and aak for an opportunity to be heard after be is 

evaluat.d. 

TBI COURT: 

.otlon. 

MR. MODUGNO: 

TBE CODRT:· 

McIntyre. 

Well, I would overrule your 

Thank you. 

Stand up, plea.e, Mr. 

S.ir, is there anything that you wish to say 

before tbe ·Court pronounces sentence in your ca.e? 

THE DEFENDANT: Yes, a couple things I want 

to .ay. 

THE COURT: 11m Bar ry? 

TB E DEF E!~ DART: Couple things I want to 

say. 

TBE COURT: Okay. 

TBE DEFERDART: Your Bonor, I see everybody 
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in the courtroom and I see you and you represent 

juatice. ~be proaecutor, Attorney Modugno ·-- which 

he did a good job defending me. The witnea ••• that 

stood up againat ae at trial, months ago the aame 

witn.aa who.atood up here .bot •• five ti.e. at 

point-blank rang. at 2:.5 in the morning. 

My leg vas paralyzed. They told me I 

wouldn't be .able to fight no aore. Every ti •• I 

hear a loud noi8e my nerves jump. 

Tbey say this ia justified. Tbi. vitneaa 

right here, the detec~ive vo.uld not arreat thla 

vitne.s against ae due to the fact tbat he va. 

testifying against me in this trial. 

I vent to the proaecutor'a office several 

tim •• trying to get this guy arreated and the two 

other guys that vaa in the c~r wben they abot me 

with an Czl, a .achine gun. They told me they 

could not arrest none of the people that shot me 

because they wae investigating the case. 

I tried to go to the proaecutor'a office. 

When I vent down, tbey told me I couldn't flle a 

var·rant because they waa investigating the ca.e. 

Th ••• guy. vho are running around the 

streeta, dope dealers, ahot me in a driveway on 

Winton, not even a drug related area, at a 
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girlfriend's houa. of mine. In a driveway. Nobody 

gets a-rrested. 

Then thi~ cas. I come in on~ the guy said I 

cut his throat. They ar re-sted me just for what he 

says about me. ltve been shot five times with an 

uzi, the second time I got shot in a year, second 

time in nine mont~s. Nobody been arrested. 

The fir8~ time I got shot I pressed charges, 

went to preliminary, nobody gets arrested. Seems 

like anybody couid do anything to Leroy McIntyre in 

the streets and get away with i·t, but if I try -to 

rebe1, - try to protect myself, you know, they want 

t.o convict me and condem-n me. 

I got. ahot with an Uzi. I bought a .38, I 

bought a gun. I carried a gun with me everywhere I 

. went just because of them people right h-ere. But 

thi. guy a~tting on the stand,_ knowing that he ahot 

me five tilles with anOzi, tbey convict me on his 

-testimony. 

Juat like the girl. Nine JIlonthn ago she 

said ahe didn't see who went in the houae, who did 

the crime, they just heard a gunshot from inside 

the houae. She changed her testimony. She said 

sbe seen me going in the house. 

This thing ainlt juatice. They say Ila a 
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monater, I threatened witnea.... I've been on the 

.treet. for nine montha, come to court every day. 

Even when I left the courtroo., I had just cause to 

le.v.,. 

I only bad one witn.s. in this caae, wbicb 

was to Towanda Tole.. I left tbe courtroom, didn't 

know I was br~aking any kind of lav whatsoever. I 

went to Canton, Ohio, tried to find ber. Even when 

I did find ber on saturday, which ' waa her birthday, 

I brought her to court Monday for her to , testify 

'for me, but .pparf.': ..... i;.ly she couldn I t 'becau.e the 

jury deliber_ted, wbatever. I didn't know. 

I wasn't outaide the courtroom, but I , w.s in 

tbi~ building. I dtoppea h.r off, for her to 

testify for me and they wouldn't allow, It. I don't 

think I w •• breaking any law by leaving the 

courtroom. I didn't leave the State, I didn't 

leave Akron, Ohio. 

The~ picked .e up. I was' at a house. I was 

not ' planning to leave, but the.e guy., every day 

they 8e11 dope and diffe·rent things like that and 

,they gun me down and no one gets arrested 

whatsoever. 

And Attorney Modugno even went to the 

Detective Bureau, asked them about the case, and 
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the detectives said we didnlt arrest nobody on the 

case. We went by the gu~ls house and l.ft word for 

him to ,get in contact with us. Be said be sbot me, 

but this ia what I face, justice • 

If anybody been hurt 1n the cale itll me. 

I I ve been sbot; ,twice, in the back twice, 9 Ii •• 

round in tbe lega, ,botb legs r broken the bone, 

paralyzed .y left leg. Itls a miracle I' can walk 

again. But I bave to sit in front of the guy where 

be testified I sbot him. I did not shoot biJll. 

He gave three descriptions of th'e car. He 

said t~e car was white, the car was blue, it was 

black. If be canlt describe a car, how could be 

aee me in a car witb a ski aask on, a big object 

like tbat, and be sat there and lied. 

You all be arresting him aga,in. They have 

already been arrested, 'but the criminal record --

juvenile record canlt be put up in the courtroom 

bere. 

II. trying to make a living, trying to box, 

getting ready to sign a contract wi tb Tyaon wi th 

Rick Giachetti in Cleveland. I 'canlt train in the 

str~ets. Every time I hear a loud noi~e -- my 

,nerve. are shot. 

If you feel tbis is justice, the only thing 

OFPICIAL COORT REPORTER - C.A.T. 



1 

2 

3 

4 

5 

6 

7 

8 , 
10 

11 

l' 
13 

101 

15 

16 

11 

18 

19 

20 

21 _ 

22 

23 

24 

25 

.,.w 

I can say is I can coae- back on appeal, hopefully 

that I can get an appeal, but like I said --

appeal. 

appeal. 

THE COURT: You are entitled to an 

I have appointed Mr. Modugno to handle the 

Be indicated that he didn't wilh -to do 

that, but then be has changed hiB mind and -h-. is 

901n9 to handle tbe appeal. Be .hali be appointed 

to handle tbat. 

THE DEFENDANT: Froll my understanding, 

Aplay stated be donlt care who did the crime as 

long as be shot aoaebody. I believe that was 

stated to my lawyer. 

I bave been to Lucasville, I have done .y 

time, been boa. for t.o and a half years. Not -too 

.any people leave Lucasville, make it on the street 

for six months unless they ~ot 80aetbing on your 

aind. 

Apparently I bad soaething on my mind as far 

.s .y career in boxing to come back from gunsbot 

woundl and pur-sue IIY career, not to CCllle in court 

when tbe goy shot who sbot a., bill -and his buddieB, 

they should go to jail. Thil case sbould have been 

inve~tigated _ more thorougbly, the wbole case, I 

feel. 

And as far a. any sentence of this case, I 
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didn't know that I wa. breaking any laws by leaving 

the courtroom. I left the courtroom when Mr. 

·She wla suppo.ed to be here.- I looked around, 

abe wasn't ber e . 

I went down tQ Edgewood looking for her, 

drove to Canton loo~ing for ber. I could'n' t find 

her until Saturday .orn1ng. "onday or Tueaday I 

brought her down to the courtrooa. I wasn't trying 

to run. 

I called Mr. Modugno after the court was 

over with. I told hi. I found Towanda ~oles, I 

will br'ing ber dovn Monday. And Mr. ' Modugno vent 

by her bouse, but ' ahe wasn't there. I went by 

tber. hours later, she .wa. tbere. t · brought ber 

down a.nd dropped her off at court and went back 

bo.e and sat and called Nr. Modugno after court, . 

and be said some girl ca •• in Lnd .he seen a. and 

all this other stuff nine m~ntbs later. 

'!bis Richard I don't know bin last n •• e. 

Mr. Modugno know.. Be i. apparently with this girl 

on the night of this incident and be .ay. he don I·t 

want to go to court, have nothing to do witb court, 

but at the tille the incident t .~(~k place acroaa the 

atr.et, be stated that hi. and this girl vas in tbe 
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.bouae and heard a gunsbot fro. acro •• the street 

which cUle f ·ro. the inside of the Dou... Be didn't 

lee anybody enter the boule or leav. the houle. ae 

told the girl to go about her busines.. She left 

then and abe wa •• uppoa.d to· have called the 

polic •. 

Th1. 91rl that atated tbi., Ibe l1ed. She 

didn't •• e .e go in tb. bou •• ~r co •• out of any 

kind of houa.. And thi •• an tbat won't come to 

court, b ... I. tb.·re with her· and •• 1d ·tbat i8 not 

true. 

Til B ·COO Jl 't I I .,l.b you could bave b •• n 

bere to tell tbe jury all of tbi.. Of cour.e. you 

•• ren' t • 

Boa. tblnql I can't. 

~bin9. that 1 .ay t~ you now would have been 

oblected to. lAcS th 1. 9uy'. r .cor d • . he Ibot •• and 

all tbi., b.en Objectioa8 1f I bad been 1n coart. 

Oftly thing tbat I can .ay about U.e rule. 

h •• rd. Attorney "odU9DO can't .. y this is a 

juvenile, be va •• elling drug., .ach and such. You 

can't .. y th ••• thing8, but tbe •• thing •• hou1d 

have been brought out. but they can't be brought 

oat like that. ·Only thing that could be brought 
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investigated more thoroughly by the detectives. 

.And aa far aa this ca •• , I w ••• et up. The · 

evidence -- they have shotgun sheils, fingerpiints • 

~bey .aid tbey ,found no fingerprint.. Tbey .aid 

they found no fingerprints. Tbere vas fingerprints 

on there, probably. Tbey knev there probably wa •• 

poupe! no aki maak. Tbey could take D·1IIA sallplea, 

hair aample.. Tbey wouldn't do it, tbey wouldn't 

take no , aaaples, anytbing. 

Tbis i8 a total'railroad. Tbat ia bow I 

feel. That I. all. I have nothing' liore further to 

'aay a. far a. the ea.e. I hope that I could bring 

it back on ·appea1. " 

~BB COURT: Tbank you. 

Of course, you beard the proaeeutor indicate 

wbattbe penalty 1a for felonious assault when the 

felonioDs· .8.aul t is co •• i tted wi tb the use of a 

fireara and for one wbo baa been convicted 

previously of an offense of violence. Ther. is a 

ainiau. of 11 year8 of actual incarceration. 

So, on the charge of feloniou8 aasault to 

which the jury found you guilty, it'. the aentence 

of the law and judgaent of the Court that you aerve 

a period of actual incarceration of 8 years and not 
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to exceed a tera of 15 years, and that in addition 

to that you serve for the UBe of the firearm in 

tbat offenae an actual incarceration of three years 

and pay the coatI of proaecution for that offenBe. 

Por the offense of aggravated burglary, 

whicb is an aggravated felony of the first degree 

and for one wbo ba. com.itted that offenae with a 

firearm, tbere first must be imposed for that 

offenBe a term of three yearB of actual 

incarceration, and tben for th~ · .ain offen~e of 

aggravated bur~lary, it's the .entence of the law 

and judgment of the Court tb~t YQu Berve a period 

o~ not le~s than B nor more than'25 year8, pay the 

,co.ts of prosecution, and the •• ntences are to be 

.erved consecutively and not concurrently. 

Thank you. 

TB'I DIP ERDANT : Thank you 

\ 
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to exceed a term of ] J yeara, and that in addition 

·to that you aerve for the uae of the firearm 1n 

tha~ offena. an actual incarcerltion of three yeara 

and · pay the. coat. of proa.cution for thlt offenae. 

Par the offense of aggravated burglary, 

wbicb ia an aggrlvated felony of the first degree 

and for one who ha. c~ .. itted that offense with I 

firear., there first mu.t be impo.ed ·for that 

offen.e a tera of three years of actual 

incarceIation, and then for the main offense of 

aggravated burglary, it's the sentence of tbe llw 

and judgment of the court that you serve a period 

of not lea. than 8 nor more tban 25 years, pay the 

coata of prosecution, and the .entence. are to be 

ser·ved conaecutively and not concurrently. 

'thank yo~. 

'fBI DBFBlIDART: Thank you 

(Whereupon, en~ of Transcript of 

Proceedings.) 
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testimony in the trial of this matter. 

Dat.en: .-L. ~·or.. Oh io 

November 22, 1991 
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