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IN THE COURT OF COMMON PLEAS 

COUNTY OF SUMMIT 


) CASE NO. CR 1991-01-0135 
) 
) JUDGE THOMAS A. TEODOSIO 
) 

vs. ) 
) 

LEROY L. McINTYRE, ) ORDER 
) 

Defendant. ) 

This matter came before the Court upon the Defendant's "Motion to Vacate the Void Ab 

Initio Sentencing Judgment Journal Entries, and to Revise/Correct Sentencing Entries to Comply 

~ith Criminal Rule 32(C)," filed on February 22, 2010. The State of Ohio filed a Memorandum 

in Opposition on February 25, 2010. Upon due consideration and based on the relevant law, the 

Court finds the Defendant's motion not well taken and DENIES the same. 

The Defendant was found guilty by a jury and sentenced on September 9, 1991. The 

judgment was affirmed on appeal. State v. Mclntyre (May 27, 1992), 9th Dist. No. 15348. A 

motion for a new trial was denied on October 1, 1991. A motion to file a declaratory judgment 

was denied on May 16, 2002. A motion for relief from judgment was denied on December 12, 

2005. A petition to correct sentencing and a motion for leave to file a motion for a new trial 

were denied on March 18,2009. A motion to correct and modifY sentence was denied on June 

24,2009. A motion for plain error, motion for preparation of complete transcript, and motion for 

appointment of counsel were all denied on August 7, 2009. 

The Supreme Court ofOhio has held that res judicata bars any claim that could have been 

raised at trial or on direct appeal. State v. Steffen (1994), 70 Ohio St.3d 399,410, 1994-0hio­

111,639 N.E.2d 67; State v. Ruby, 9th Dist. No. 23219, 2007-0hio-244, at ,5; State v. Perry 
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(1975), 10 Ohio St.2d 175,226 N.E.2d l04, 39 O.O.2d 189, at paragraph nine of the syllabus. In 

the instant case, the Defendant's claim could have been raised on appeal. 

Upon due consideration and based on the relevant law, the Court finds the Defendant's 

motion to be not well taken. The Defendant's "Motion to Vacate the Void Ab Initio Sentencing 

Judgment Journal Entries, and to Revise/Correct Sentencing Entries to Comply with Criminal 

Rule 32(C)" is DENIED. The motion is untimely and barred by res judicata 

IT IS SO ORDERED. 

~ 
JUDGE THOMAS A. TEODOSIO 

I certify this to be atrue copy of the original . 
D ni 1M. . orrigan, Clerk,of Courts. 

~ ~~~~~~-----~ 

cc: Richard S. Kasay, Assistant Prosecutor 
Leroy L. McIntyre, Defendant pro se 
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\j'ifi"1SY" 1. .~~ ., lP..,THE COURT OF COMMON PLEAS 

~t'l: ,,~\~tOR SUMMIT COUNTY, OHIO 


~\\\j ,,\\.J\J~~ ,. CRIMINAL DIVISION 


~{\~~\)
STATE OF., . 	 ) CASE NO:CR-91";01-0135 

Plaint!ff, ) 	 JUDGE: TEODOSIO 
MOTION FOR DE-NOVO RE~TRIAL' UPON 

v. 	 ) ,GHARGES THAT,~THE TRIAL ~COURT 
..DISCHARGED THE JURY WITHOUT

LEROY L. MCINTYRE, 	 ) PREJUDICE·INREFERENCE 
.. - TO. THEPROSECQrION OF THOSE

Defendant. 	 ) CRAMES. 
I. ," ", 

) 

Now comes Leroy L. Mc.lrityre_,~~~~re~nafte~.((D~fe,I1d~nt).lnp.ropria 

Persona.t_,and hereby moves this Court 	 to grant the above styled 

motion as a matter of law, and due'process right to the Defendant 

Pursuant to both the Fourteenth Amendment to the United states 

Constitution and Article I. Section 16 of the Ohio Constitution. 

[THIS COURT MUST CONDUCT A DE NOVO RE-TRIAL AS THOUGH 
TRIAL HAD NEVER PREVIOUSLY OCCURRED. r' 

LAW AND ARGUMENT 

61 Ohio App.3d 756, 573 N.E.2d 1150 

Court of appeals of Ohio,Ninth District,Summit County 

The State of Ohio, Appellee, 
v. 


Hague, Appellant.FN* 


FN* reporters Note: A motion for leave to ~ppeal 
~the Supreme Court of Ohio was overruled in (1989),
45 Ohio St.3d 704, 543 N.E.2d 810 

According to State v. Hague, the Court in part as follows: 

"[TJhe jury was unable to reach a decision on the 
one count of aggravated murder with death specification
and the one count of attempted murder of cadle with 
the firearm specification. Without objection from 
the defense counsel, the court declared a mistrial. 
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The jury was discharged without p:&-ejudice and a 
new trial on the~,counts on which the jury hung was 
re scheduled. Ii ' 

R.C .. 2S0S.02:0efines 	"final order" in part as It[a]n order 
"'that affects a substantial right in an action 
that in affect determines the action and prevents 
a judgment." Pursuant to CiveR. 41(B)(3), a dismissal 
for failure to prosecute operates as an adjudication 
on the merits, unless the court's order states 
otherwise. nere the court. ':A dismissal without 
pr~judice is not a final determination of the 
riqhts of the parties and does not constitute 
a Judgment or a final order refiling or amending 
of the com taint is ossible. See Central Mut. 
ns , Co. v. Bra or - 1te Co, I a 10 

App. 3d 26, 28, 519 N.E.2d 422. 

Criminal Rule 32(C): 	Courts have interpreted [that requirements 
or-::-Crlm-:R. 32(C} of the Ohio Rules of 
ctiminal Procedure] as imposing a "mandatory 
duty [on the trial court] to deal with 
each and every charge prosecuted against 
a defendant, I, "[ t]he failure of a trial 
court to comply renders the judgment 
of the trial court substantively deficient 
under Crim. R. 32 (C) • 

.~MCTNTYRE ~SFARGUMENT:• e;; - . 

McIntyre argues that 	the offenses thus 

contained in U Indictment Type Open: Secret Supplement 

One," thus charging the Defendant with Felonious Assault «1)(A)(2) 

with Firearm specification! victim ~Robert Taylor). is still 

pending and has not been RESOLVED as a matter of 1a,., , as to the 

adjudication of said charges. The above stated offenses Vlere 

tried before a jury on August 8, 1991,hOi"ever, the jury 'vas unable 

to reach a decision on said offense, and the trial court discharged 

the jury without prejudice in reference to the prosecution of 

those charges. See [App.B-VERDICT ENTRyl. 
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Defendant McIntyre is entitled to a[RETRIAL] on the charges 

that .. .the Trial Court discharged the jury WITHOUT PREJUDICE. 

As such retrial does not violate the statutory protections provided 

under R.C. 2943.09 because: 

If*~~* [T]he remal.nl.ng charges are not 
negated by the acceptance of the partial verdict, but rather 
continue to be unresolved, as to the unresolved charges then, 
the declaration of a mistrial is the appropriate procedural device 
to allow the matter to proceed to a final judgment. The mistrial 
furthers the administration of justice and enables the charges 
to be finally answered and the prosecution to corne to an end. 
See STATE V. HAGUE. 

By denying the trial court the power to require a retrial 

of the Defendant McIntyre 'ivhen the jury had failed to reach a 

verdict would frequently frustarate the purpose of the law to 

protect society from those guilty of crimes. Wade v. Hunter ~1949) 

336 u.s. 684, 689 [69 S.Ct. 834,837, 93 L.Ed. The doctrine of 

double jeopardy \-\There the jury "vas found unable to anstver 

the charges. See State v. Walker (Sept 27, 1987, Summit App. 

No. 13172, unreported, 1987WL 17921, also See, State v. Bikerstaff 

(Nov 17, 1982) • Medina App. No. 1141, unreported, 1982 WL 2840. 

CONCLUSION 

Because neither DOUBLE JEOPARDY nor COLLATERAL ESTOPPEL prevents 
\ 

the [RETRIAL] of the Felonious Assault with accompanied Firearm 

Specification as contained in the Indictment Type Open: secret 

Supplement One. NcIntyre·moves this. Court to issue an ~ORDER} 

De . Novo R~-T_rial a~ though tr:ial had never.prev-iously Oc.~u.r.red'" 

as to tl1e above state<l charges j that"'rias not" been resolved by ~ 

adjudication by either jury, or by this court due to this 
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Court'sUDISCHARGEMENT OF THE JURY WITHOUT PREJUDICE IN REFERENCE 

TO THE PROSECUTION OF THOSE CHARGES. Defendant McIntyre also 

moves this Court to convey him before this Court in order for 

these matters to be resolved upon the official record and journalized 

correctly, and in the interest of justice. Justice delayed is 

justice denied. 

Respectfully Submitted 

terO:u. Mc ntyre~Nu er: 571-710 

Richland Correctional Inst. 

P.O. BOX 8107 ' 
Mansfield, Ohio 44901 

Counsel For Defendant 
In Propria Persona 

CERTIFICATE OF SERVICE 

I hereby certifY that a true copy of the foregoing motion has b­
een forwarded to M~s.Sherri Bevan Walsh, Summit County, Ohio~ 
Prosecuting Attorney, at 53 University Avenue 6th Floor Criminal 
Division , Akron, Ohio 44308. By regular U.S. postal service 
on this 20th day of December Year 2010. 

Respectfully Submitted 

-
Defendant 

CC. FILE 

Ohio Public Defenders Office (Columbus, Ohio) 
Ohio Innocence Project (Cincinnati, Ohio) 

Page 4 of 4 20



.. IN THE COURT OF COMMON ,PlEAS 
. COUNTY 6F~SKI 

. ~- N:l. Q! SU,' OJ, 01 15THE STA:!.OF OHIO ) v ~ c. •.., v.. '".,) Iii..) 

--~'~~~~~L~.~Nc~Il~~~~~---------­ JOURNAL ENTRY 
;;kr LeROY' ~ 

THIS DAY, ta-vit: '1"he 13th day of hq..Et, A.D., 1991, nOw· COIIIeQ t.hii , 

f'ro.secutilll1li.ttcrney O::l beh.alfot the St.iIte o! Ctd.o, t..he Dat~t. ... tMIO't L. 

~INrYRE .aka LeROY ~, be1rl9 ).n Court Io/ith ~l, VlNO'!:WT ~, tor U(al 

trial ~ en:! n:.rt' be1~ CCIIIII;IleUtd, IIdjo!..1med treo: dey t.a del,. lJlrtll ~ 12, 

1991 £t. 1:15 O'Clo::k P.H.# At whieh tiae the Jury h.r:v1nq heard t.M t.el::ti&:lC'lr ~ 

Me! ther-ea.ftlllr, to-w1t: ~ ALqurt 13, 1991# oI1t 10:15 q'Clodc A.M•• caUl Ju::'}' 

caae aqain into the CoUrtcnd 'returned their verdict in vt'1t.1n<:,l t1nd1.rq aid 

Oetend.znt .GOILtY 01' the c:r1M ot n.:.t.!lmOOS ASSADLT, AQ contained in OM (1) Count: r:4 

the Ind1c:tJ1ent, with ~rIOl'ICli CXlIE to COI:lm' Cle. ~GOILTY ot the SfIcr.flOTICllf 

T'i«) 'l\') OXlmas, ~GtII['," ~ the crilMl ot AGGRAV1t1!O 8'Jia.ARY, ... CQ;'lt..a!.~ in 

Count Onft (l) of the SuppllHllSrt. ~ to Indict.Jm;nt, with SPECIFlCk'1'ICli: OOE fa ~ 

Colmt CI:wt( 1) ot the Suppl&llent. Cbe to Ind1c:t.smt, with SE'ECIrlCATlaf C»l! to a:xJttf 

OOE of the SupplC\!illll!nt One to Ind1c:t.Ji1&nt end SPECIFlCATICH (Nt 1'0 cr.QI'1 CH: o.r the 

SupplGlle:tt Twc! to Ind1ct.ent:, the Court therefore discharqea the Jury without 

pt'l2ju:i1c:e in rc-~ to t:.hQ ~1on at those ch.tiu-geu. 
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IN THE COURT OF COMMON PLEAS 

CO.Y>~1Y.If),~i(5QStNlIT 

THE STATE OF OHIO 
1\ J~H-l ~~\O: 2.1 

'l.U I" ) Case No. CR 91 01 0135 

VS. 
r(}..' "11)'

SU~:I:M\T ,..v~:~~;~r:;-:~~: 
. ClEFI\<. Ot ~uu "'.! JOURNAL ENTRY 

LEROY L. MCINTYRE 

On _January 4,20] 1, IT is HEREBY ORDl;;RED that the Pro se motion for de novo 

re-trial is denied. 

APPROVED: 
January 4,2011 
pmw 

Summit County, Ohio 

THOMAS A. TEODOSIO, _Judgc 
Court of Common PIcas 

cc: 	 Prosecutor Colleen Sims 
LEROY L. MCINTYRE #571-710, Richland Correctional Institution- CERTIFIED 

I certify this to be atrue copy of the originalD!I M ..• ClerkOf Courts... ~'1<>rrig.anld ~ ~ 
':. 'x l ~.. Deputy 
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IN THE COURT OF COMMON PLEAS 
Dri,,:C;:OUN~iOF SUMMIT 

20 t1OCT I2 PM \2: 29 

THE STATE OF OHIO Case No. CR 91 01 0135 


SUiv\(i::; cuui\hv 

vs. CLEH\\ OF COIJR1S 


) lOURNALENTRY 

LEROY L. MCINTYRE 

AKA LEROY TYSON 


On October 11,2011, upon due consideration of this Court, IT IS HEREBY ORDERED that the 

Journal Entry dated August 13, 1991 be amended to read as follows: 

THIS DAY, to-wit: The 13th day of August, A.D., 1991, now comes the Prosecuting Attorney on behalf 

of the State of Ohio, and the Defendant, LEROY L. MCINTYRE AKA LEROY TYSON, being in court with 

counsel, VINCENT MODUGNO, for trial herein. Heretofore, on August 12, 1991, a Jury was duly empaneled 

and sworn, and the trial commenced, and not being completed, adjourned from day to day until August 12, 

1991 at 1:15 p.m., at which time the Jury having heard the testimony adduced by both parties hereto, the 

arguments of counsel, and the charge of the Court, retired to their room for deliberation. 

And thereafter. to-wit: On August 13,1991, at 10:15 a.m., said Jury came again into the Court and 

returned their verdict in writing finding said Defendant GUILTY of the crime of FELONIOUS ASSAULT, as 

contained in Count 1 of the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the 

SPECIFICATION TWO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained 

in Count 1 of the Supplement Two to Indictment, with SPECIFCIATION ONE TO COUNT ONE of the 

Supplement Two to Indictment; and further, said Jury being unable to reach a decision on a verdict as to the 

charge of FELONIOUS ASSAULT, as contained in Count 1 of the Supplement One to Indictment, with 

SPECIFICATION ONE TO COUNT ONE of the Supplement One to Indictment, the Court therefore discharges 

the Jury without prejudice in reference to the prosecution of those charges. 

Thereupon, due to the disappearance of said Defendant, the sentencing is hereby held in abeyance. 

APPROVED: 
October 11, 2011 
Pmwforjam 

THOMAS A. TEODOSIO, Judge 
Court of Common Pleas 
Summit County, Ohio 

cc: 	 Prosecutor Dustin Roth '. , 
Attorney Vincent ModugnO ~ . ~ ~J_ 

Attorney Barry Ward ~. . :._' ;... . J~ 
Bureau of Sentence Computation - CERTIFIED . .-=:~_--""" --- -::::.:::::::::. ./. 
LEROY 1. MCINTYRE #571-710, GRAFTON Correctional Institutioh;;'CE~ c. 
GRAFTON Correctional Institution- CERTIFIED I rt"f t'h' t =:::-'~:rC-.,-.:.,. ­ce I y IS 0 -'LU~'C. eoriginal 

Daniel . " f Co s. 
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IN THE COURT OF COMMON PLEAS 

SUMMIT COUNTY, OHIO 


DANIEL M. HORRIGAN 

STATE OF OHIO, ) 
) 

CASE NO. CR ~~n -;9)Jf1i028 5 PM 2: 2 f 

Plaintiff, ) JUDGE THOM~~~lvlf.mtpWtJRrr1 

vs. 
)
) 

CLERK Of:' COURTS 

) 
LEROY L. McINTYRE, ) ORDER 

) 
.Defendant. ) 

This matter came before the Court upon the Defendant's ''Notice to Proceed to Trial 

Upon Retrial" filed on June 14,2012. The State of Ohio filed a Memorandum in opposition on 

June 27, 2012. 

In the State's Memorandum, Assistant Prosecutor Richard Kasay states, "The State gives 

notice that it will not retry this count. The count of felonious assault with specification one, 

count one of supplement one should be dismissed with p'rejudice." Therefore, the Court hereby 

reclassifies the State's Memorandum as a "Motion to Dismiss" the aforementioned count and 

specification. 

Upon due consideration, the Defendant's ''Notice to Proceed to Trial Upon Retrial" is 

DENIED. Furthermore, the State's "Motion to Dismiss" is GRANTED. The Court dismisses 

the charge ofFelonious Assault, as contained in Count One ofSuppiement One to the 

Indictment, as well as the Specification One to Count One of Supplement One to the Indictment. 

IT IS SO ORDERED. 

~ 

JUDGE THOMAS A. TEODOSIO 

~ -... ~-- ... ~ ~'"­
.... ~t' -' 

cc: 	 Richard S. Kasay, Assistant Prosecutor 
Leroy L. McIntyre, Defendant pro se riginal 

37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



This matter came before the Court upon numerous motions filed by the Defendant. The 

Defendant filed the following motions: 

(1.) "Motion for a Status Hearing on Untried Felony and Specifications," filed on 
July 9,2012 

(2.) "Combined Motion for Bill [for] Bill of Particulars and Discovery," filed on 
July 9,2012 . 

(3.) "Motion for De Novo Retrial in Order to Dispose ofR.C. 2941.142 Prior 
Aggravated Felony Specification," filed on July 10,2012 

(4.) "Motion Invoking Trial Court's Inherent Power to Vacate and Void Its Void 
Sentence Rendered with Demand for Immediate Discharge from Further 
Confinement," filed on July 10,2012 

(5.) "Motion to Correct Clerical Error in Judgment Pursuant to Crim.R. 36(A) 
with Relief Sought," filed on July 10,2012 . 

(6.) "Motion Requesting Trial Court to Dismiss with Prejudice Indictment Type: 
Supplement Two Aggravated Burglary with Accompanied Specification One to 
Count One of Supplement One and Specification One to Count One of 
Supplement Two," filed on July 10,2012 

(7.) "Motion to Convey the Defendant Before the Trial Court Due to Trial Court 
Granting State's Reclassed Memorandum as a 'Motion to Dismiss with Prejudice' 
Indictment Type: Supplement One Felonious Assault?," filed on July 10,2012 

(8.) "Motion for Leave to File Motion for New Trial Pursuant to Crim.R. 33 (B)," 
filed on August 1,2012 

59
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(9.) "Motion to Strike State's Plaintiff Untimely Filed Memorandum," filed on 
August 13,2012 

The State of Ohio filed a Memorandum on August 6, 2012. 

Upon due consideration, the Court finds all of the Defendant's motions not well taken 

and DENIES the same. 

IT IS SO ORDERED. 

) 

cc: Rick Kasay, Assistant Prosecutor 
Ll:jroy McIntyre, Defendant pro se 
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STATE OF OHIO 

v. 

tW.l\~JI~ Ge50itr€v@F COMMON PLEAS 
SUMMIT COUNTY, OHIO 

20lldUL \ 8 M1": 31 

f\IJI. '" fliT r,\rJ,I\\r\\ CASE NO. CR-91-01-0135 
~ l l\Jl~i I I ,.' \~)\.' .. '1 

PlaintiffutJJH( ()F C)!IJR \ (JUDGE THOMAS A. TEODOSIO 
) 
) 

LEROY L. MCINTYRE 
) 
) 
) 
) 

MOTION TO DECLARE MISTRIAL 
ON ALL COUNTS 

Defendant 

Defendant, Leroy L. McIntyre (true name Lewis Leroy McIntyre, Jr.), by and through 

undersigned counsel, moves the Court to declare a mistrial on all counts in the indictment. 

A memorandum is attached. 

Respectfully submitted, 

~A4 
Stephen P. Hanudel (#0083486) 
Attorney for Defendan.t 
124 Middle Avenue, Suite 900 
Elyria, Ohio 44035 
Phone: (440)328-8973 
Fax: (440) 261-4046 
sph812@gmail.com 

CERTIFICATE OF SERVICE 

I certify that a true copy of the foregoing Motion was delivered personally or by US Mail to the 
Summit County Prosecutor's office, 53 University Avenue, Akron, Ohio 44308 on July 18,2014. 

~ 
Stephen P. Hanudel 
Attorney for Defendant 
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MEMORANDUM 

As this Court knows, this case has a long history, mostly consisting of McIntyre fighting 

on his own, using his limited education and legal self-study in prison, to correct the voluminous 

and compounding errors that have occurred in this case. Not only has McIntyre consistently 

maintained his innocence, he has constantly run into institutional resistance of the State and the 

Court to acknowledge and rectify the grievous procedural and constitutional errors in this case. 

Perhaps the most glaring and obvious error is that McIntyre has never had a valid 

sentence that would constitute a final appealable order under ORC 2505.02 and Crim. R. 32(C). 

Without a valid sentence, this case has been a pending case awaiting sentencing since 1991. Not 

only is the sentencing entry defective, there remain matters that have never been resolved. These 

matters are so defective that they cannot be resolved without declaring a mistrial. 

Because this case has been pending with no final appealable order, this Court has 

jurisdiction to consider this Motion. 

LAW 

In all criminal cases in which a defendant is found guilty, the Court must craft a final 

appealable order to comply with the requirements of Crim. R. 32(C) and ORC 2505.02. For one, 

this means complying with the Ohio Supreme Court's interpretation of those provisions in State 

v. Baker, 119 Ohio St.3d 197, 2008-0hio-3330, and State v. Lester, 130 Ohio St.3d 103,2011-

Ohio-5204, as to what the final judgment entry must contain. But that is not all. 

The sentencing entry has to be a final disposition of all trial court matters. In criminal 

cases; all charges have to be disposed of, meaning there has to be a finding of guilty or not guilty 

on each charge. tf there is a guilty finding, then a sentence must be imposed. State v. Goodwin, 

2007-0hio-2343 (9th Dist.); State v. Hayes, Lorain County App. No. 99CA007416 (9th Dist.) 
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(2000). The Goodwin case delves into a lengthy and thoughtful discussion, citing plenty of 

constitutional, statutory, and case law, as to how a sentencing entry must dispose of all charges 

to be considered final and appealable. 

In State v. Griffin, 138 Ohio St.3d 108 (2013), the Ohio Supreme Court recently 

addressed the issues of final appealable orders in criminal cases. Griffin was different from the 

instant case in that it was a capital murder case and involved whether the defendant's 1990 

sentence met the sentencing requirements for capital cases to be a final appealable order. Later in 

2009, the defendant challenged her 1990 sentence, stating it lacked certain items required in 

capital cases, thus was not final and appealable. The trial court agreed and provided her a final 

and appealable order. The defendant then appealed to the Fifth District Court of Appeals, which 

allowed her to argue a brand new appeal because the Court of Appeals previously lacked 

jurisdiction over the 1990 sentence that was not final and appealable. Thus, res judicata did not 

apply to arguing issues that were or could ~ave been argued before. The Fifth District then 

reversed her conviction and remanded for a new trial. 

The Ohio Supreme Court then held, in a divided 4-3 decision, that based on the particular 

procedural events in the Griffin case, the 1990 sentence did not need to adhere to the 

requirements of capital cases, thus under the law at that time, it was final and appealable. The 

majority noted that the defendant was afforded all of her substantive rights and protections in the 

open court proceedings. The dissent in Griffin disagreed and felt that the procedural events in the 

case did not excuse the failure to follow the capital case requirements for sentencing, thus the 

sentence was not final and appealable. 

While the decision in Griffin was based on issues not applicable to the instant case, the 

overall point of law gleaned from both the majority and dissent opinions is clear and applicable 
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to this case. If a sentence does not comply with certain requirements, it is not final and 

appealable. I( a sentence is not final and appealable, then the case has always been and is still 

pending in the trial court, meaning the appellate courts lack jurisdiction to perform review. 

In the addition to being a final disposition of all trial court matters, the sentencing entry 

must be signed by the judge presiding over the sentencing hearing. Crim. R. 32(C); See State v. 

Rye, 2013-0hio-1774 (9th Dist.). 

McIntyre's other case in Summit County Case No. CR-09-03-0647 has very similar 

circumstances, albeit some differences. Recently, Judge Alison McCarty ruled, based on the 

above cited law, that there had never been final appealable order in that case, and partially 

granted McIntyre's motion for mistrial. McIntyre is now in Summit County Jail awaiting a full 

and final disposition of all matters in that case. 

Regarding the law on mistrials, a mistrial should be declared when the ends of justice so 

require and a fair trial is no longer possible. State v. Garner, 74 Ohio St. 3d 49, 59 (1995). This 

Court has discretion as to whether to declare a mistrial. Id. In exercising such discretion, the 

Court should look for whether "(1) [there is] a high degree of necessity for ordering the mistrial; 

(2) the trial judge had no reasonable alternative to declaring a mistrial; and (3) the public interest 

in fair trials designed to end in just judgments [is] best served by ordering a mistrial." State v. 

Widner, 68 Ohio St.2d 188, 190 (1981). 

CASE HISTORY 

Unlike Griffin, this case is not a capital case. However, like Griffin, it is an embarrassing 

and appalling display of errors and the efforts to whitewash these errors. 
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The Jumbled Indictment 

On February 7,1991, McIntyre was indicted for Felonious Assault with a Firearm 

Specification and Prior Aggravated Felony Specification. On February 27, 1991, in a 

supplemental indictment (Supplement One), McIntyre was indicted for another count of 

Felonious Assault with a Firearm Specification. This specification was labeled as "Specification 

One to Count One." 

On July 24, 1991, in another supplemental indictment (Supplement Two), McIntyre was 

indicted for a Prior Aggravated Felony Specification for the Felonious Assault charge in the 

second indictment (Supplement One) and for a new charge of Aggravated Burglary with a 

Firearm Specification. However, the third indictment (Supplement Two) labeled the Prior 

Aggravated Felony Specification as "Specification One to Count One of Supplement One," 

whic~ is the same title as the Firearm Specification in the second indictment (Supplement One). 

All three indictments related to alleged incidents taking place the same late evening of December 

30, 1990. 

Trial 

The case proceeded to trial on this jumbled piecemeal on August 8, 1991. The elected 

judge assigned to the case was Judge Mary Spicer. However, because Judge Spicer was 

apparently on vacation that week, retired Ninth District Court of Appeals Judge William Victor 

filled in and presided over the trial. 

Lack of Authority to Preside Over Trial 

There is no indication or evidence in the record to suggest that Judge Spicer ever recused 

herself or was otherwise disqualified. Further, there is no indication or evidence in the record to 

5 

65



COpy 

suggest that Judge Victor was ever assigned or given any authority by the Chief Justice of the 

Ohio Supreme Court to be a visiting judge and preside over the trial and sentencing in this case. 

The Ohio Supreme Court Guidelines for Assignment of Judges effective May 24, 1988, 

which are attached, were in effect at the time of trial. Guideline 6 states that if in a muhiple­

judge court like this Court, the sitting judge is absent, then the presiding judge must first seek a 

replacement judge using another sitting judge of the court. This did not happen in this case. 

Guideline 27 states that the copy of the Certificate of Assignment shall be entered into 

the case file under the assignment. An exhaustive search of the file for this case yields no 

Certificate of Assignment for Judge Victor to preside. 

Based on counsel's inquiries, the Ohio Supreme Court has no record of assigning Judge 

Victor to his case or to Judge Spicer's docket at the time oftrial. See the attached email 

correspondence between Counsel and Diane Hayes of the Ohio Supreme Court. 

Faulty Jury Instructions, Forms, and Discharge 

On August 12, 1991, closing arguments concluded and the Court instructed the jury to 

deliberate on all charges and firearm specifications, but not the prior aggravated felony 

specificati ons. 

The Court also issued defective verdict forms to the jury. First, there were no separate 

verdict forms for the charges and specifications to ensure separate findings of fact for each. For 

each charge, the firearm specification was on the same form with one block of signatures to 

apply to both. 

Further, on the verdict form for the Aggravated Burglary charge, the Firearm 

Specification refers to "Felonious Assault" as the underlying charge, not Aggravated Burglary. 
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The jury returned guilty verdicts on the Felonious Assault and Firearm Specification in 

the original indictment and Aggravated Burglary and Firearm Specification in the third 

indictment (Supplement Two). The jury hung on the Felonious Assault with a Firearm 

Specification in the second indictment (Supplement One). The Court then discharged the jury. 

After the jury was discharged, the prosecutor mentioned the outstanding Prior 

Aggravated Felony Specification remaining on the Felonious Assault charge that McIntyre was 

found guilty of. Even though McIntyre never waived his right to a jury on any of the charges and 

specifications, the Court went ahead on its own and found McIntyre guilty of the Prior 

Aggravated Felony Specification in the original indictment. 

Sentencing 

On August 29, 1991, McIntyre appeared in Court before Judge Victor for sentencing on 

the Felonious Assault and Aggravated Burglary counts he was found guilty of. As for the 

Felonious Assault charge that the jury hung on, this was never addressed. The State did not move 

to dismiss the charge. McIntyre was never retried. This was left floating in the wind as the Court 

ordered McIntyre serve the maximum prison terms for the other charges. 

On the Felonious Assault, McIntyre was ordered, under the repeat aggravated second 

degree felony guideline to serve a minimum 8 to 15 years for Felonious Assault plus three years 

for the Firearm Specification. Judge Victor based the enhancement on a prior offense of violence 

specification under the old ORC 2941.143(B), which was not part of the indictment. Judge 

Victor made no mention of the Prior Aggravated Felony Specification under old ORC 2941.142 

that he found McIntyre guilty of, despite overriding McIntyre's right to ajury. 

On the Aggravated Burglary, McIntyre was ordered, under the standard aggravated first 

degree felony guideline, to serve 8 to 25 years plus three years for the Firearm Specification. All 

7 

67



COpy 

terms were to run consecutive for a 22 to 46 year composite sentence. McIntyre is still serving 

this sentence today. 

The Journal Entry 

On September 9,1991, the Court filed a journal entry memorializing the events of trial. 

This entry was not signed by the purported visiting Judge William Victor, who presided over the 

trial, but instead signed by the assigned Judge Mary Spicer, who did not preside over the trial. 

The entry correctly stated that McIntyre was found guilty of the Felonious Assault and 

Firearm Specification in the original indictment. However, the entry then said that McIntyre was 

found not guilty of the Prior Aggravated Felony Specification, which was not correct. The Court 

knew this was not correct because it had found him guilty of the specification via bench, even 

though McIntyre never waived a jury, and ordered him to serve a prison sentence enhanced by 

the specification. 

This was nothing more than an attempt to whitewash the serious errors of not instructing 

the jury on the specification, then discharging the jury, then overriding McIntyre's right to ajury 

trial by conducting a bench trial on the specification, then pronouncing an enhanced sentence 

based on the specification. By stating that McIntyre was not guilty of the specification, the Court 

attempted to moot the errors so they would not be spotted, highlighted, and subject to appellate 

reVIew. 

The journal entry went on to recite that McIntyre was found guilty of Aggravated 

Burglary with a Firearm Specification, which was referred to as "Specification One to Count 

One of Supplement Two to Indictment." 

The entry then correctly stated that the jury hung on the Felonious Assault in the second 

indictment (Supplement One). However, the entry then states that the jury hung on 
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"Specification One to Count One of the Supplement One to Indictment," but which 

specification? The Firearm Specification or Prior Aggravated Felony Specification? The Prior 

Aggravated Felony Specification in the third indictment (Supplement Two) was labeled as the 

same specification as the Firearm Specification. The indictment was never amended. Lastly, the 

entry then states that the jury hung on "Specification One to Count One of the Supplement Two 

to Indictment," which is the Firearm Specification to the Aggravated Burglary that the entry said 

the jury found him guilty of. 

The Sentencing Entry 

On the same day, September 9, 1991, the Court filed the written sentencing entry. Like 

the journal entry, this sentencing entry was not signed by the purported visiting Judge William 

Victor, who presided over the sentencing, but instead signed by the assigned Judge Mary Spicer, 

who did not preside over the sentencing. 

Like the journal entry, the sentencing entry correctly stated that McIntyre was found 

guilty of the Felonious Assault and Firearm Specification in the original indictment. However, 

the sentencing entry makes no mention of the Prior Aggravated Felony Specification that the 

Court used to enhance McIntyre's sentence in the hearing. 

The sentencing entry then correctly stated that McIntyre was found guilty of Aggravated 

Burglary with the Firearm Specification in the third indictment (Supplement Two). 

The sentencing entry made no mention of the Felonious Assault charge and Firearm 

Specification in the second indictment (Supplement One) and the Prior Aggravated Felony 

Specification in the third indictment (Supplement Two). The jury hung on this Felonious Assault 

charge, but the State never dismissed this charge and McIntyre was never retried on it. The 
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sentencing entry does not mention what ultimately happened to the charge. Of course, nothing 

happened to it because it is still pending. 

Two days later, the Court issued a nunc pro tunc amendment to the sentencing entry. This 

amendment was to make sure that McIntyre's sentence on the Felonious Assault in the original 

indictment reflected the enhancement of serving the minimum eight years. Of course, this was 

based on the Prior Aggravated Felony Specification, but the amendment makes no mention of 

that. 

Subsequent Correction Attempts 

On August 4,2011, McIntyre, acting pro se, brought to the Court's attention the 

September 9, 1991 journal entry's double reference to the "Specification One to Count One of 

Supplement Two to Indictment." McIntyre pointed out how the entry stated he was found guilty 

of the specification, but then the jury hung on it. 

On October 12,2011, the Court issued an amended journal entry. First, the Court 

erroneously stated it was amending the journal entry dated August 13, 1991. No such journal 

entry exists on that date. In substance, the Court sought to amend the September 9, 1991 journal 

entry. 

The Court recited the original entry word for word, but excised the second reference to 

"Specification One to Count One of Supplement Two to Indictment." This now created more 

confusion because now the entry only addresses one of the two specifications attached to the 

hung Felonious Assault charge. 

On June 14,2012, McIntyre brought to the Court's attention of the Felonious Assault 

charge in the second indictment (Supplement One) that has still been pending. The State 

responded on June 27th saying it had no intention of retrying McIntyre on the charge and sought 
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a dismissal. On the next day, the Court then issued an entry purporting to dismiss the Felonious 

Assault charge. However, this purported dismissal is void because it did not comply with Crim. 

R. 48(A), which requires any dismissal by the State to be done in open court. Therefore, the 

Felonious Assault charge is still pending. 

ARGUMENT 

To consider this Motion to Declare Mistrial, a presentence motion in nature, this Court 

must have jurisdiction to do so. Because there is no final appealable order in this case, this Court 

has jurisdiction to consider the motion. The doctrine of res judicata does not apply. State v. 

Horton, 20 13-0hio-848 (9th Dist.), ~13. 

No Final Appealable Order 

There are five major reasons why the September 9, 1991 sentencing entry is not a final 

appealable order. McIntyre will recap them in numerical listing to help ease the discussion. 

1. Lack of authority of Judge Victor to preside over the trial and sentencing. 

2. The sentencing entry was not signed by Judge Victor, who presided over sentencing. 

Instead, it was signed by Judge Spicer, who did not preside over sentencing. 

3. Not all charges and specifications were resolved at the time of sentencing and there 

still remains a pending charge. 

4. McIntyre received an enhanced sentence based on a prior offense of violence 

specification that he was not indicted for. No mention was made of the Prior 

Aggravated Felony Specification that was not sent to the jury, but adjudicated in a 

subsequent bench proceeding without McIntyre's consent and then later labeled as 

dismissed in ajoumal entry. The enhanced sentence is contrary to law and void. 
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5. The Court's October 12,2011 amendment of the September 9, 1991 journal entry is 

an acknowledgment of the lack of a final appealable order. 

For Judge Victor to have authority, he needed to be assigned by the Chief Justice of the 

Ohio Supreme Court. For that to happen, there needed to be a recusal and/or disqualification of 

the assigned elected judge and then a request from this Court to the Chief Justice to assign a 

retired judge. The recusal and/or disqualification is necessary because it divests the authority of 

the assigned elected judge and clears the way for the visiting judge to be granted sole authority. 

State v. Keith, 2002-0hio-7250 (8th Dist.). 

Once the Chief Justice grants a retired judge the authority to preside over an active case 

or docket, the Chief Justice issues a Certificate of Assignment to be permanently placed in the 

records of the local court. Ifit is a case assignment, the Certificate goes into the Court's case file. 

If it is a docket assignment, the Certificate goes into the Court's general file. The Supreme Court 

does not permanently store records of judge assignments. 

In this case, there is no evidence that Judge Victor was ever assigned by Chief Justice 

Thomas Moyer to preside over this case. The Ohio Supreme Court has no record of it. More 

importantly, there is no record of it in this Court's file of this case. If Judge Victor were actually 

assigned by Chief Justice Moyer, then one would expect to see a Certificate of Assignment in 

this Court's file of this case. Further, there is no evidence that Judge Spicer recused herself, was 

disqualified, or otherwise removed from the case. 

If Judge Victor truly had authority over this case, then why did he not sign the journal 

. 
entry filed September 9, 1991? Why did he not sign the sentencing entry filed the same day? Or 

the nunc pro tunc two days later? The answer is simple. He had no authority. Judge Spicer was 
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the one who had authority. In addition, Judge Spicer signed for herself. She did not sign for 

Judge Victor. See Rye, supra. 

The Ninth District Court of Appeals has held that even though a Certificate of 

Assignment is not in the trial court file, regularity can still be presumed, especially ifthe Ohio 

Supreme Court has a record of the assignment. Spragling v. Oriana House, Inc., 2007-0hio-3245 

(9th Dist.). 

In this case, however, regularity cannot be presumed. Not only does this Court and the 

Ohio Supreme Court lack a record of assignment of Judge Victor, two different judges presided 

over the case at the same time. Judge Victor presided over open court, but Judge Spicer signed 

the entries. There is nothing regular about this. A trial court can only have one judge presiding 

over a case at a particular time to handle all open court matter and written entries. There is no 

such thing a "judge by committee" in Ohio trial courts. 

Assuming Judge Victor's authority was valid, the September 9, 1991 sentencing entry is 

still not final and appealable because Judge Victor, who presided over the sentencing hearing, 

did not sign the sentencing entry. State v. Anderson, 2006-0hio-3905 (8th Dist.); Lungaro v. 

Lungaro, 2009-0hio-6372 (9th Dist.). 

The sentencing entry is also not final and appealable because it did not resolve all matters 

of the case. At the time of sentencing, the Felonious Assault charge and Firearm Specification in 

the second indictment (Supplement One) and the Prior Aggravated Felony Specification in the 

third indictment (Supplement Two), which the jury hung on, had not been resolved. McIntyre 

was not retried. These were not dismissed in open court. Therefore, they were still pending. 

The State and the Court purported to dismiss the straggling Felonious Assault charge by 

written pleadings in October 2011, but that is not valid. 
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A dismissal of an indictment sought by the State is governed by ORC 2941.33 and Crim. 

R. 48(A), which requires the dismissal to be done in open court. Therefore, the attempt to 

dismiss the charge purely by written pleadings is void. The only way it can be dismissed is for 

McIntyre to be brought into the Court and the State orally announce the dismissal. State v. Davis, 

2008-0hio-6741 (9th Dist.). 

Because the purported dismissal did not comply with ORC 2941.33 and Crim. R. 48(A), 

the Felonious Assault charge in the second indictment (Supplement One) is still pending for trial. 

In addition, the Prior Aggravated Felony Specification in the original indictment was still 

pending at the time of sentencing. It was never sent back to the jury, but instead improperly 

adjudicated by the Court in a bench proceeding. Even worse, it was then purportedly dismissed 

in a journal entry, which was not the case in open court. 

With these unresolved matters, this case is still pending. There has never been a final 

appealable order. Goodwin; Hayes, supra. 

Further, McIntyre's sentence, even if it did resolve all matters, was contrary to law. On 

the Felonious Assault in the original indictment, Judge Victor announced that he enhanced 

McIntyre's sentence to that of a repeat aggravated F-2, requiring a minimum 8 to 15 years, based 

on a prior offense of violence. However, McIntyre was never indicted for a prior offense of 

violence specification under the old ORC 2941.143(B), which only applied to third and fourth 

degree felonies. Instead, he was indicted for a prior aggravated felony specification under the old 

ORC 2941.142. 

Judge Victor did not instruct the jury on the Prior Aggravated Felony Specification, but 

then found McIntyre guilty of it in a bench proceeding, and then purports to acquit of him in a 

journal entry. The sentencing entry makes no mention of the specification. Nothing in the 
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sentencing entry explains why McIntyre must serve an enhanced minimum 8 to 15 year sentence 

instead of the standard 3,4,5,6, 7, 8 to 15 years for a plain aggravated felony. To this end, the 

sentence is contrary to law and void. State v. Starks, 2013-0hio-4496 (8th Dist.). 

Lastly, on October 12,2011, when this Court filed an entry to amend the September 9, 

1991 journal entry, a presentence document, the Court opened this case into presentence mode. 

This was an implicit acknowledgment that not all presentence matters had been properly 

addressed and disposed, thus no final appealable order. 

There are more than enough reasons to why there has never been a final appealable order 

this case. Thus, this case has been pending for over 23 years. It has been stuck in post-trial and 

presentence mode since August 13, 1991. Therefore, the Court has jurisdiction to consider this 

post-trial and presentence motion to declare a mistrial. 

Mistrial 

The first reason a mistrial should be declared is that Judge Victor lacked authority to 

preside over the trial in the first place for the reasons previously explained. There is no record 

anywhere to indicate that he was ever vested authority by the Chief Justice of the Ohio Supreme 

Court. Besides, ifhe truly had such authority, he would have signed the journal and sentencing 

entries instead leaving it to Judge Spicer to sign the entries. This situation naturally begs the 

question as to who is the judge on the case. Because Victor lacked the authority, the trial was a 

giant sham and nullity. It is void as a matter of law. 

As noted earlier, there were no separate verdict forms for the charges and specifications 

to ensure separate findings of fact for each. Instead, on each count, the same form was used to 

determine guilty or not guilty of both the charge and specification using one set of signatures of 
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the jurors. This means the verdict forms were defective. State v. Tyson, 19 Ohio App.3d 90, 94 

(Ohio App. 1 Dist. 1984). 

The Tyson case was based on the old ORC 2929.71, which spoke of how a specification 

requires a separate conviction and/or guilty plea. This statutory language is still alive and well 

today under ORC 2929.14(B). Therefore, it follows that a separate jury finding must be made on 

the specification apart from the underlying charge. This was not done in this case. With the jury 

long discharged, the only way to undo this grave error is to declare a mistrial. 

Further, on the verdict form for the Aggravated Burglary charge, the Firearm 

Specification refers to "Felonious Assault" as the underlying charge, not Aggravated Burglary. 

This is another defect that can only be remedied through a mistrial because the jury has long 

been discharged. For sure, the specification verdict is void because it refers to the wrong charge. 

This then makes the entire verdict void because the specification and underlying charge were tied 

together with one juror signature block. 

Unfortunately, this is not all. The jury never heard the Prior Aggravated Felony 

Specification in the original indictment. Instead, the Court found McIntyre guilty of it even 

though he never waived ajury. 

In State v. Miller, 122 Ohio App.3d 111,123-124 (Ohio App. 3 Dist. 1997),701 N.E.2d 

390, the defendant never requested the court to hear the prior offense of violence specification 

instead of the jury. However, the court did not instruct the jury on the specification and then 

conducted a bench proceeding to find the defendant guilty of the specification. The Third District 

Court of Appeals found that because the defendant never waived a jury, the trial court was 

without jurisdiction to find the defendant guilty of the specification. More pointedly, the Third 

District stated, "The trial judge had no authority to take the issue from the jury without Miller's 
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request, and exert jurisdiction to hear the specification issue during the sentencing hearing." ld. 

at 124. 

As in Miller, Judge Victor, who had no authority to conduct the trial to begin with, did 

not have authority to take the prior aggravated felony specification issue away from the jury and 

decide it himself. This alone mandates a mistrial and entitles McIntyre to a brand new trial. 

Perhaps the Court knew this at the time, which might explain its attempts to falsely state that 

McIntyre was acquitted of the specification in the September 9, 1991 journal entry. That way, 

nobody would question an acquittal, making the issue not reviewable on appeal, thus ensuring 

the guilty verdicts would stand. 

The last key prong to declaring a mistrial is serving the public interest. If the errors in this 

case are ignored and the Court does not follow the law, the public can have no confidence in the 

criminal justice system to care and do what is right. The errors in this case are an absolute 

embarrassment to the criminal justice system and all who participate in it. The Court must act to 

preserve the integrity of the system. Sometimes, that means openly admitting to making 

mistakes, but then doing everything possible to correct those errors and ensure the public that 

such errors will never be tolerated. 

CONCLUSION 

There is the well-known idiom, "The chickens have come home to roost." This often 

means that the errors of the past have come to cause problems and haunt the present. This case 

fits this meaning very well. 

It is well past time for this case to be acknowledged for the colossal blunder that it is and 

for corrective action to be taken. The only corrective action that can be taken is for a mistrial to 

be declared on all counts and a wipe a clean slate. 
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Amidst all the arguments in this Motion, it should not be forgotten that McIntyre did not 

commit the offenses in this case. A key witness, Galen Thompson, has independently retracted 

his trial testimony and others who testified against McIntyre have since accumulated criminal 

records of dishonesty. Thus, if it makes the Court feel any better, this Motion is ultimately for a 

good cause, which is to bring finality to this case once and for all - not the finality of conviction, 

but the finality of McIntyre's innocence and his right to be a free man. 
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6~ 
~~ THE SUPREME COURT Of OHIO 

65 South Front Street Columbus, Ohio 43215-3431 

614.387.9449 FAX 

Facsimile Transmission Sheet 

To: Stephen Hanudel, Esq. Fax: 440.261.4046 

From: Diane Hayes Phone: 614.387.9415 

Date: 3/25/2014 Pages: 6 

Re: Guidelines for Assignment of Judges - May 24,1988 

Dear Mr. Hanudel, 

Please find a copy of the Guidelines for Assignment of Judges announced on May 24, 
1988. ,These were found in Ohio Official Reports, Vol. 37. 

Have a nice day! 

Sincerely, 

{iJztt,y 1f~r 
DIane Hayes . 
Judicial Assignment Specialist 
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GUIDELINES FOR ASSIGNMENT OF JUDGES* 

The Cuidclines-for Assignment of Judges wer.e anno1.1Ilced by Chief Justice 
Moyer on May 24, 1988. The Guidelines have not been adopted as rules pursuant 
to Section 5, Article IV of the Ohio Constitution. 

General Guidelines. 
1. The Oruo Constitution and the Oruo Revised Code vest the Chief Justice 

'.'lith tlJ.e !lutlJ.o:r.ity to mBke g§signments in wlu:lt~veJ:....C:ir('um~t~DJ?es he (U' she 
deems appropriate. While these Guidelines may impose specific duties upon other 
persons, the Chief Justice may waive compliance with any Guideline to assist the 
exercise of that discretion. 

2. These Guidelines are designed to provide an efficient and effective 
method for the temporary assignment of judges to serve in any court in Oruo 
established by law. They should be construed to effect those purposes. 

3. The following definitions govern the meanings of terms used in the 
Guidelines: 

a. Unless otherwise limited by its context, the unmodified term "judge" in­
cludes: (1) any person holding office by reason of appointment or election on the 
Supreme Court of Ohio, the Courts of Appeals of Oruo, the Courts of Common 
Pleas of Ohio, the Municipal Courts of Ohio, the County Courts of Ohio, and (2) 
any "retired judge" who formerly held office by reason of appointment or elec­
tion to any of those Ohio courts. 

b. The term "retired judge" means any person who voluntarily retired from 
judicial service on any Ohio court, including: (1) any person who served until he or 
she was ineligible to seek continued service by reason of constitutional or 
statutory age limitations, and (2) any person who was elected to and served on an 
Oruo court without being defeated in an election for new service or continued ser­
vice on that court. 

No person is a "retired judge" who: (1) has been defeated in an election for 
new or continued service on a court, (2) has been removed or suspended without 
reinstatement from service on any Oruo court pursuant to the Supreme Court 
Rult:~ fut the-Gova:nilleiit of the Judiaia...:7, 81' whn lmG PC3ig'tiod 8P l!Ctkod rr.;:IIu-----il 

service while a complaint was pending under those Rules, and (3) has resigned his 
or her office between the date of defeat in an election for further service on that 
court and the end of his or her term. 

c. The term "assigned judge" means any judge whom the Chief Justice 
assigns to serve temporarily on any Ohio court. 

d. The term "Chief Justice" means the Chief Justice of the Supreme Court 
of Ohio, or rus or ber authorized designee. 

e. The term "acting" judge means an acting municipal court judge ap­
pointed by a single-judge or two-judge municipal court pursuant to R.C. 1901.10 

* Reporter's Note: The Guidelines for Assignment of Judges appear in 37 Ohio St. ad. 
xxxix 

#324 P.002/006 
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or R.C. 1901.12, or a judge whom the common pleas court designates to replace a 
disqualified municipal or county court judge pursuant to R.C. 2937.20. 

-----4G..uut:liIreri~r Justifying A.g9i~CRtG of Judgeo. 

.,-

4. The administrative judge of any court, or any division of a court, may re­
quest the Chief Justice to assign one or more judges because that court or divi­
sion has an overburdened docket or anticipates an extended trial that will disrupt 
the court's docket. 

5. The administrative judge of any court, or any division of a court, may re­
the Chief Justice to assign a judge to replace a sitting judge of that court 

for reasons: 
a. The sitting judge is ill or unable to attend to judicial duties. 
bw The sitting judge experiences :l personal or fa..Tily emergency whie.h in­

terferes with the performance of his or her judicial duties. 
c. The sitting judge plans to take a reasonable vacation or attend a contin­
legal education program, and the judge cannot reasonably schedule his or , 

her (1oC.Ket to enmma.e neeu lOr a n::l'!i:l.t:t:IHt::U~ uW·lJl.1:5 ~~:.""~ ""iJ"c;u,-",. 
d. The sitting judge recuses himself or herself from one or more specific 

cases for a conflict of interest involving a litigant, counsel, or the subject of the 
case. The fact that a local attorney is a litigant should not routinely cause the sit­
ting judge to recuse himself or herself, unless the judge's relationship with that 
particular lawyer justifies recusal. 

e. Any extraordinary circumstance which satisfies the Chief Justice that the 
rp.f!nesting court needs the assistance of an assigned judge. 

6. Before requesting an assigned juogP. toO replace a temporarily absent 
judge or a recused judge, the administrative judge of a multiple-judge court or 
multiple-judge division shall proceed as follows: 

a. The administrative judge for any multiple-judge court or multiple-judge 
division sh~11 at.t.p.mpt t.o arrange for another judge of that court or division to ac­
complish the duties of the temporarily absent judge or the recused judge. 

b. The administrative judge for one division of a multiple-division court shall 
request the presiding judge for that multiple-division court to seek a judge from 
another division of that court to accomplish any unanticipated emergency duties 
of a temporarily absent judge, if the temporarily absent judge has no hearings or 
ti~!:b K~RC::.:..\Qj..fO~...t::::: :~W.U Of-tlu~1biiR'i:~ 

c. The administrative judge who requests the assignment of a judge may 
cause the judge who requests a temporary replacement to satisfy this Guideline, 
but the administrative judge shall certify that it has been satisfied. 

7. If the judge of a multiple·judge common pleas court or division of that 
court is disqualified pursuant to an affidavit of disqualification, the ad­
ministrative judge of that court or division shall assign a replacement judge (R.C. 
2311.10 and 2701.03). In other situations, the Chief Justice who disqualifies a 
judge from a case pursuant to an affidavit of disqualification shall forthwith 
assign a replacement judge. 

• 
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Guidelines for the Duration of Service by Assigned Judges. 
8. The administrative judge of any court may request the Chief Justice to 

assign a judge to that court: (a) for one or more specific cases, or (b) for a 
specified interval of time. 

9. Ordinarily, the Chief Justice will not assign a judge for a specified inter­
val which exceeds three months. 

10. Ordinarily, the Chief Justice will not assign the same judge for con­
tinued service in the same court, or extend a judge's assignment beyond the 
original term, without the agreement of the administrative judge of that court. 

11. When the Chief Justice assigns a judg-e to a court for a specific case, the 
assignment shall continue until the conclusio~ of that case, including any post­
judgment proceedings, unless or until the case is reassigned. 

12. When the Chief Justice assigns a judge to a court for a specified inter­
val, the assignment shall continue until the judge concludes any proceedings in 
progress at the end of that interval but shall not continue for any other matters 
without further assignment. 

13. Mter an assigned judge arrives at a court for an assignment of a specific 
case, that judge may exercise other judicial duties for that court during the re­
mainder of the day that the assigned case concludes, if he or she is willing to do 
so. 

Guidelines for Selecting Judges for Assignment. 
14. The Chief Justice may assign any active judge to serve as an assigned 

judge. However, any active or retired judge who wishes to receive assignments 
shall annually file a report provided by the Administrative Director of the 
Supreme Court; whidl :>mrll-irrclu\le tl.'\~ ~ltT~b~l' 6f ].,0.,:; v~ ju.~.::io.: c:;..¥.;;-;~~~ ir. 
each court where the judge has served. 

The judge may also supply the following additional information: 
a. Any areas of special expertise by reason of judicial experience, legal prac-

tice, education, or training. . 
h. Any infirmities that might affect the ability to accept an assignment. 
~. .'\:ny <!::mrt or courts .w~@re the-.3udg6 pr~fers or di~f~voI'i ~~igr..ment'l_ 
15. In deciding whether to assign a judge to serve, the Chief Justice may 

consider the following factors: 
a. The status of the judge's docket, including a comparison of the judge's 

docket ',vit.~ the aoaket of other jud~s in th:l.t court a.'1cl other courts, tIle n11...rnb~r 
of cases pending in the judge's court and the number of cases pending beyond the 
indicated time provided by the Rules of Superintendence, and the extent to which 

~:'C ~u':5:,,, L~~ifU!Mti lM!Big:lJol jU:~~~~~8~~-~~~ib;~:~~~~~~~~~~~~~ 
b. The judge's competence for the prospective duties. 
c. The judge's infirmities, if any. 
d. The judge's prior experience on courts of that level. Ordinarily, the Chief 

Justice will not assign any judge who has not completed at least one full year of 
judicial service as a judge. 

16. The Chief Justice may assign any sitting judge to serve in another court, 
suoJect to COnStlLULIUlli:l.i (l.HU :>U:l.l,uLUJ..Y UlIliU:l.Liuu:>. 

#324 P.004/006 
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a. A county court judge may serve on another county court. 
b. A municipal court judge may serve on another municipal court. 
c. A common pleas court judge may serve on another common pleas court, 

the Court of Claims, or a court of appeals. 
d. A court of appeals judge may serve on a common pleas court, the Court 

of Claims, another court of appeals, or the Supreme Court. 
e. A Supreme Court justice may serve on the Court of Claims, or a court of 

appeals. 
17. The Chief Justice may assign any retired judge who wishes to serve, 

subject to constitutional and statutory limitations: 
a. A retired judge may be assigned to the court where he or she served 

before retirement, to any other court to which the judge could have been assigned 
while a sitting judge, and to any court provided by constitutional and statutory 
authority. 

b. A retired judge shall not be assigned while he or she is engaged in the full­
time or part-time practice of law. For this purpose, the practice of law does not 
include, among other activities, service with or without compensation as an ad­
judicator for submissions or referrals pursuant to R.C. 2701.10. 

c. A retired judge shall not be assigned unless he or she has completed and 
reported the judicial education required by the Rules for the Government of the 
Judiciary. 

d. The judge shall not be assigned unless he or she is a resident or elector of 
Ohio. 

e. The judge shall not be assigned unless he or she has paid all current 
registration fees and otherwise has good standing as a member of the bar. 

Guidelines for Assignment Procedures. 
18. The following procedures shall apply to all requests for an assigned 

judge: 
a. The administrative judge shall make any request on behalf of that court 

or division or any of its jUdges. 
b. The request shall be written and addressed to the Chief Justice. If unex­

pected circumstances preclude a written request, the administrative judge may 
request an assigned judge by telephone or otherwise, provided that he or she 
promptly confirms that request in writing. 

c. The request shall state the reason why the court requires the assistance 
of an assigned judge. 

d. TrIe request shall state whether the assignment should be for one or more 
specific cases, or for a specified interval. 

e. If the court is a multiple-judge or multiple-division court, the request shall 
certify compliance with Guideline 6. 

19. The administrative judge who requests the Chief Justice to assign a 
judge may suggest one or more active or retired judges who have expressed a 
willingness to perform that service. 

20. Each court shall report the following information to the Administrative 
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Director of the Supreme Court, on a form provided by the Administrative Direc­
tor, for each assigned or acting judge appointed to the court: 

a. The number of days spent. 
b. The number of case dispositions fo1' which t1.ej" were I"c:;pGnsible, and the 

case number of any specifically assigned case. 
c. The number of jury and non-jury trials they conducted. 
d. The case number of any case pending beyond the indicated time provided 

by the Rules of Superintendence. . 
21. No sitting judge shall report that he or she disposed of any case or con­

ducted any jury or non-jury trial, if that activity was handled by an assigned 
judge. 

Guidelines for Efficient Use of Assigned Judges. 
22; Unless SpeCIal circumsianct::; ju::>i.;;,y l:I. ~d Ci'~ 'ii~gnn~:'Ar,-t!'~ ~itting 

judge for that court shall retain responsibility for cases in which he or she has 
resolved or presided over substantial preliminary matters. The assigned judge 
:;h~l! agt;Ulne respD.n,~ .. jhiJity for. cases in which the sitting has had the least 
involvement when the assignment occurs. 

23. Whenever feasible, a judge from a nearby county shall be utilized for 
assignment in order to economize on travel time as well as to minimize, if not 
eliminate, overnight expenses. 

24. A court that requests the assignment of a judge shaH provide sufficit:iit 
physical facilities and support personnel to enable the judge to carry out assigned 
responsibilities properly and expeditiously. Support personnel shall include the 
services of a bailiff, court reporter, secretary, or law clerk, as may be necessary 
and appropriate. 

25. A court that requests the assignment of a judge shall notify counsel of 
the assignment upon receipt of the Certificate of Assignment. If the parties are 
not repre!5enteJi by counsel, the parties shall be notified. 

26. A court that requests the assignment of a judge shail contact the as-
. d . . \ t' c1. -..rt...~&,. .. f.,\' t t • • • t Signe JUdge upon recelpL 01 we oel ~.i.Lli:~.g e~""1'LOOlgt~on .()oHllti~ e t:'I:IRf., pm-

ceedings. 
27. A copy of the Certificate of Assignment shall be entered into each case 

file managed under the assignment. 

Note: Guidelines 14, 20, and 21 will become effective upon further notic"t: of 
the Chief Justice. 

#324 P.OOB/OOB 
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1 of 1 

if 
1991 Judicial Assignment 

Hayes, Diane <Diane.Hayes@sc.ohio.gov> 
To: Stephen Hanudel <sph812@gmail.com> 

Dear Steve, 

Stephen Hanudel <sph812@gmail.com> 

Mon, Jul 7, 2014 at 4:33 PM 

The earliest assignment that my application database shows for Judge William Victor had an effective date of 6/9/1993. Unfortunately, what you see on the 

Judge Assignment Search on the Supreme Court's website is the same data that I have. To the extent that there are any records relating to the assignment of 
Judge Victor to the Summit County Court of Common Pleas prior to those reflected on the Judge Assignment Search, those records may exist at the local level. 

Sincerely, 

Diane 

Diane E. Hayes I Judicial Assignment Specialist I Supreme Court of Ohio 

65 South Front Street. Columbus, Ohio 43215-3431 - 614.387.94'15 (telephone). 614.387.9449 (fax) 

diane.hayes@sc.ohio.gov 

www.supremecourt.ohio.gov 

From: Stephen Hanudel [mailto:sph812@gmail.comj 
Sent: Sunday, July 06, 2014 11:55 PM 
To: Hayes, Diane 

Subject: 1991 Judicial Assignment 

Hi Diane, 

I was in correspondence with you earlier this year regarding whether if retired Judge William Victor was assigned by the Chief Justice to preside over the matter of 
State of Ohio v. Leroy Mcintyre, Jr .. Summit County Case No. CR-91-01-0135 for trial and sentencing in August 1991. If I recall correctly, you stated there were no 
records with the Supreme Court regarding the purported assignment and that any such record would permanently exist with the Summit County Clerk of Court. If it 
were a case assignment, the record would be in the case file. If were a docket assignment. then the record would be in the clerk's general file. 

On March 25th of this year, you were kind enough to fax me the Guidelines for Assignment of Judges effective May 24, 1988. 

I searched the judge assignments on the Supreme Court's website. However, they only go back to 1993. 

Can you please let me know if there is any record or database of the judge assignments in 1991 and if William Victor comes up in those aSSignments? If he does. 
can you please provide me the list of assignments he had pertaining to Summit County? Thank you. 

Steve Hanudel 

Stephen P. Hanudel 
Attorney at Law 

124 Middle Avenue, Suite 900 

Elyria, Ohio 44035 
Phone: (440) 328·8973 

Fax: (440) 261·4046 

7116/2014 6:41 PM 
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STATE OF OHIO 

-vs-

LEROY L. McINTYRE 

UT THE COURT OF COr-U-ION PLEAS 

COUNTY OF SUMMIT 

Plaj..ntiff 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 

( .-.-
.:c .. 14 ()~ P\f~t.J ( ( 

CASE NO. CR 91 01 135 

JUDGE WILLIAM H. VICTOR 

IND1C'rMENT FOR: 
AGGRAVATED BURGLARY 

VERDICT FORM 

We, the jury in this case being duly impaneled and sworn 

to well and truly try and true deliverance make between the state 

of Ohio and the Defendant, LEROY L. McINTYRE __ , do find the 

Defendant * CUI L "\ r of the offense of 

Aggravated Burglary. 

*Insert in ink "guilty" or "not guilty". 

We further find that Leroy L. McIntyre ** ____ ~~~_\ __ l) ______________ _ 
have a firearm on or about his person or under his control 

while committing the said felonious assault. 

**Insert in ink "did" or "did not". 

j , 
/, 

.~;-; 
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','., , 1 L~ fi,e p\f'~ ,r)"('Q . " i. l ··.1).... I 

" And we do so render our verdict upon the concurrence of 

12 members of said jury. Each of us said jurors concurring in 

said verdict signs his name hereto this \ ~("'- day of rlUGU ST, 
1991. 
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IN THE COURT OF COMMON PLEAt; 
COUNTY OF-SUMM-If- SK1 . 

~M~AYL-__ ~~ ____ ~~~·?~~L;~'L7~o~p.~P~X~fgu' ________ Tenn19 91 

lliE STATE OF OHIO 
-. ,-.-.-

roD' at' 01 0135 
.-;... \ii, J ~ 

vs. 

JOURNAL ENTRY 
aka LeROY TYSON 

THIS DAY, to-wit: The 13th day of August, A.D., 1991, now comes the 

Prbsecut1ng Attorney on behalf of the State of Ohio, the Defendant, LeROY L. 

McINTYRE aka leROY TYSON, being in Court with counsel, VINCENT MODlJGN,), for trial 

herein. He!:'etafot'e, on August 12, 1991, a Jury was duly empaneled and sworn and the 

trial commenced and not being completed, adjourned from day to day until August 12, 

1991 at 1:15 -O'Clock P'.H., at. which time the Jury having heard the testimony adduced 

by both parties hereto, the arguments of_counsel and the charge of the Cburt, 

retired to their room for deliberation. 

And thereafter, to-wlt: On August 13, 1991, at 10:15 O'Clock A.M., said Jury 

~ame ag~_in into the Court and returned their. verdict in -w;-1tj.ng find~ng sa·id 

Defendant GUILTY of the crime of FELONIOUS ASSAULT, as contained in One (1-) Count of 

the Indictment, with SPECIFlCAT~ON ONE TO COON'i' ONE-, NOT ~tLTY of ~~ ~ECrFlCATION 
TOO TO roUNT ONE, and GOl~TY of the cril'ne of AGGRAVATED BURGLARY, as c:ontained in 

Count One (1) of the Supplement Two to Indi~nt, with SPECIFICATION ONE TO COUNT 

ONE of the Supplement Two to Indictment, and further, said-Jury being unable to 
- -

reach a decision on a verdict as to the charge of FELONIOQS ASSAULT, as contained in 

Count One (1) of the Supplement One-to IndIctment, with SPECIFICATION ONE TO COONI' 

) ONE of the Suppiement -One to Indictment and SPECIFICATION ONE TO OOtJNT ONE -of the 

-Supplemen-t Two to Indictment, the Co.urt. therefore discharges the Jury without 

prejudice in reference to the prosecution of those cha~ges. 
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Thereupon, due to the disappearance of said Defendant, the sentencing is hereby 

held in abeyance. 

APPROVED: 
September 4, 1991 
jm 

cc: Prosecutor Maureen Hardy 
Attorney Vincent Modugno 
Criminal Assignment 
Booking 
Attorney Barry Ward 
Ms. Maureen Mancuso 
Psycho-Diagnostic Clinic 

;. . 
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IN THE Cql.~RT~~ qqN~ON PLEAt) 
COuNTY 'bF StiM M IT 

~MuA~y~ _______ ~_':_? __ ~_~ ___ r~_'_'O_tt_l_i_lr~;_~_3_1 ___________________ Terrn19 91 

THE STATE OF OHIO 

vs. 

V·RQ'! r _ Me Tl'ITYRF JOURNAL ENTRY 
aka LeROY TYSON 
PAGE ONE OF TWO 
PART I OF II 'I::: 1& 7 t1 660 

, - • .L I 1 !-'.".[[. (J 

THIS DAY, to-wit: The 29th day of August, A.D., 1991, now comes the 
/ 

Prosecuting Attorney on behalf of the State of Ohio, t..~e Defendant, LeROY L. 

McINTYRE aka LeROY TYSON, being in Court with counsel, VINCENT MODUGNO, for 

~entencing; having heretofore on August 13, 1991, was found GUILTY by a Jury Tria.l 

of' FELONIOUS ASSAULT, as contained in One (1) of the Indict.T!lent, .... 'i th SPECIFICATION 

ONE TO COUNT ONE, and AGGR1WATED BURGLJ.lRY, as contained in Count One (1) of the 

Supplement Two to Indictment, with SPECIFICATION ONE TO COUNT ONE of the Supplement 

Two to Indictma~t. 

Thereupon, the Court inquired of the said Defendant if he had anything to say 

why judgment should not be pronoUnced against him; ,and having nothing but what he 

had already sa.id and showing no good and s:uf'ficient cause why judgment should not be 

pronounced: 

IT IS, THEREFORE, ORDERED AND ADJUDGED BY THIS COURT L~at the Defendant, LeROY 

L. McINTYRE aka LeROY TYSON, be comntitted to t..l-.te Lorain Con'ectional Institution at 

Grafton, Ohio, for an actual period of Three (3) Years mandatory sentence for 

possess:ion of a firear'm and for an indeterminate period of not leSE: than Eight (8) 

Yean,; and not more tha.'1 the m.:mimum of Fifteen (15) Year's for: puni~hment of the 

crime of FELONIOUS ASSADLT, Ohio Revised Code Ser:~tion 2903.11(A)(2), CL'1 aggravated 

felony of trle second (2nd) degree, and for an actual period of Thr'ee (3) year's 
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mandatory sentence for possession of a firearm and for an indeterminate period of 

not less than Ei~h~_~8) Years and not more than the maximum of Twenty Five (25) 

Yesrs far punishment of t..'1e crime of AGGRAVATED BURGLARY, Ohio Revised Code Section 

2911.11(A)(2)/(A)(3), &~ aggravated felony of L~e first (1st) degree, and that the 

said Defend~1t pay the costs of this prosecution for which execution is hereby 

awarded; said monies to be paid to the Summit County Clerk of Courts, Court House, 

Akron, Ohio 44308. 

IT IS FURTHER ORDERED, pursua."1t to t.'1e above sentence that the Defendant be 

conveyed to the Lorain Correctional Institution at Grafton, Ohio, to commence the 

prison intake procedure. 

IT IS FURTHER ORDERED t..~at the Six (6) Year mandatory sentence imposed in this 

case be served CONSECUTIt~LY and not concurrently with the sentence imposed in One 

(1) Count of the Indictment and Count One (1) of the Supplement Two to Indictment. 

IT IS FURTHER ORDERED that the sentence imposed in One (1) Count of the 

Indictment and Count, One (1) of the Supplement Two to Indictment be served 

CONSECUTIVELY and not concurrently with each other. 

APPROVED: 
.',-,3eptember 4, 1991 

! .. jm 
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IN THE COURT OF COMMON PLEAt) 
COUNTY OF SUMMIT 

MAY 91 _______________________________________ Terrn19~ __ 

THE STATE OF OHIO 

VS. 

LeROY L. McINTYRE 
( 

aka LeROY TYSON 
PAGE TWO OF TWO 

cc: Prosecutor Maureen Hardy 
Attorney Vincent Modugno 
Criminal Assignment 
Grand Jury 
Booking 
SID 
Court Convey 
Attorney Barry Ward 
Psycho-Diagnostic Clinic 
Ms. Maur'een Mancuso 

No. CR 91 01 0135 

JOURNAL ENTRY 

tT:'147 
1 f.,lll 668 

~J 
ARY F. PICER r Judge 

Court Common Pleas 
Summi CountYr Ohio 

, 
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IN THE: COURT OF COMMON PLEA\:) 

C&t~~l1B~~~~MIT 

_MA~Y~~-= __ ~~ __ -m~n-______________ Temn19 91 
Sf? II L 37n1 ~91 

THE STATE OF OHIO 

vs. 

leROY r. M::TNTYRE 

aka leROY TYSON 

S U '1 i I. (; L; rN°)' CR 91 OJ 0135 

GLE K OF COURTS 
JOURNAL ENTRY 

THIS DAY, to-wit: The 9th day of September, A.D., 1991, up:ll"l due CXll1Sideration 

of this Court, IT IS HEREBY ORDERED that this JOUIl1a.l Entry re filed NUN: PRO 'I'lJN:: 

to correct the third (3rd» paragraph of the JOUIl1a.l Entry dated August 29, 1991 and 

filed September 9,1991 to read in part as follavs. . . 

" • • . for an indeterminate period of not less than Eight (8) Years and not nore 

than the maximum of Fifteen (15) Years, and the eight (8) year minimum shall be a 

period of actual incarceration, for punishrrent of the crirre of 

APPROVED: 
September 11, 1991 
jrn 

cc: Prosecutor Maureen Hardy 
Attorney V~t M:dugn:J 
Criminal Assignrrent 
Court Convey "' 
Bo:lking 
SID 
Attorney Barry Ward 
Psycho-Diagnostic Clinic 
Ms. Maureen Man::uso 

Judge 
f$.rnrron Pleas 

UIlty, Ohio 

" 
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IN THE COURT OF COMMON PLEAS 
Dr.:' 'COUR~'f~I:;'OF SUMMIT 

THE STATE OF OHIO 

VS. 

LEROY L. MC][NTYRE 
AKA LEROY TYSON 

ZOllOCl12 PH12:29 

SU\\;i~,:! (~uul\hY 
CLEFIK OF COIJR1S 

) 

Case No. CR 91 01 0135 

JOURNAL ENTRY 

On October 11, 2011, upon due consideration of this Court, IT IS HEREBY ORDERED that the 

Journal Entry dated August 13, 1991 be amended to read as follows: 

THIS DAY, to-wit: The 13 th day of August, A.D., 1991, now comes the Prosecuting Attorney on behalf 

of the State of Ohio, and the Defendant, LEROY L. MCINTYRE AKA LEROY TYSON, being in court with 

counsel, VINCENT MODUGNO, for trial herein. Heretofore, on August 12, 1991, a Jury was duly empaneled 

and sworn, and the trial commenced, and not being completed, adjourned from day to day until August 12, 

1991 at 1: 15 p,m., at which time the Jury having heard the testimony a:dduced by both parties hereto, the 

arguments of counsel, and the charge of the Court, retired to their room for deliberation. 

And thereafter, to-wit: On August 13,1991, at 10:15 a.m., said Jury came again into the Court and 

returned their verdict in writing finding said Defendant GUILTY of the crime of FELONIOUS ASSAULT, as 

contained in Count 1 of the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the 

SPECIFICATION TWO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained 

in Count 1 of the Supplement Two to Indictment, with SPECIFCIATION ONE TO COUNT ONE of the 

Supplement Two to Indictment; and further, said Jury being unable to reach a decision on a verdict as to the 

charge of FELONIOUS ASSAULT, as contained in Count 1 of the Supplement One to Indictment, with 

SPECIFICATIO'N ONE TO COUNT ONE of the Supplement One to Indictment, the Court therefore discharges 

the Jury without prejudice in reference to th.~ piosecution of those charges. 

Thereupon, due to the disappearance of said Defendant, the sentencing is hereby held in abeyance. 

APPROVED: 
October 11,2011 
Pmw for jam 

cc: Prosecutor Dustin Roth 
AttorneJ./ Vincent Modugno 
Attorney Barry Ward 
Bureau of Sentence Computation - CERTIFIED 

THOMAS A. TEODOSIO, Judge 
Court of Common Pleas 
Summit County, Ohio 

LEROY L. MCINTYRE #571-710, GRAFTON Correctional Institution- CERTIFIED 
GRAFTON Correctional Institution- CERTIFIED 

95



COpy 

1 

2 

3, 

" 
5 

I , 
I 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18' 

It 

20 

21 

22 

23 

24 

25 

220 

THE COURT: Where are they? 

MS. HARDY: They are certified copies 

that would come in pursuant to 2317.42. 

HR ~ MODUG NO: I would indicate for the 

record, Your Honor, that I would oppose the motion 

to araend. 

'!'HE COURT: Yes. Your objection 1s 

overruled. 

MR. MODUGNO: Note my continuing 

objection to that amendment. 

I'd move for a defense verdict. 

THE COURT: It's overruled. 

(Whereupon, a receaS was taken.) 

'BE COOR!: 

Well, folks, you have heard the evidence in 

this case and what. the lawyers bad to say. Now it 

becomes my function 'to tell you what I think the 

law 1s in this case which you must accept as I give 

1t to you, regardless of what you think the law is 

or wbat it ought to be. 

In any case there are two parts: the facts 

and the law. It's my job t.o tell you what I think 

the law 1s. It's your job to determine what the 

facts are from all of the evidence 1n the light of 

these instructions that I am about to give you. 
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NOW, this case was started, as I indicated 

to you at the beginning, by an indictment, these 

sheets of paper. The Grand Jury heard some 

testimony about this incident and they returned 

charges against him: felonious assault, attempted 

felonious assault and aggravated burglary. 

Now, to the charges, the three charges 

contained In this 'indictment, the defendAnt has 

entered a plea of not guilty and he thereby denies 

each of those charges.' 

Now~ I •• id t~ you before, and I repeat it. 

once more, that this indictment is not any evidence 

against this defendant, it's not to be conSidered 

by you as evidence,.and it in no way 'reflects upon 

the gu 11 t or the innocence ofthi '~. defenda.nt. That 

is for to you determine. This is only the formal 

mean. whereby this case is brought before you 

la.dies and gentlemen for trial. 

I think I told you at the outset that this 

defendant, Leroy McIntyre, when he came into this 

court and throughout this trial, under our system 

of law is presumed innocent and not guilty of any 

offense, not one of the three charges contained' in 

this indictment, until such time as the State of 

Ohio proves each and every essential element of the 

OFFICIAL COURT REPORTER - C.A.T. 

97



COpy 

1 

2 

3 

.. 
5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

1. 
19 

20 

21 

22 

23 

24 

25 

222 

crime charged by proof beyond a reasonable doubt. 

If as to any element of anyone of the three 

charges the State has failed to prove that element 

by proof beyond a reasonable d~ubt, it's your sworn 

duty to acquit the def6ndant of that particular 

offense. 

By the same token, if the State of Ohio 

proves by proof bey?nd a reasonable doubt -- and 

they have, che burden. If they have proved each and 

every element of each of the crimes c~~rged, then 

with respect to tbat particular crime, it's your 

sworn duty to find the defendant guilty ot the 

offense of which the State of Ohio has' sustained 

it» burden of proof. 

Now, wbat do I Dean by reasonable doubt. 

Well·, reasonable doubt is present wben tbe jurors, 

after they have carefully compared and con,sidered 

all of the evidence, cannot say that they are 

firDly convinced of the truth of the charge. 

ReaBonable doubt iB a doubt baaed upon 

reason and common Bense. It is not a mere possible 

doubt because everything which relate to human 

affairs or depends upon moral evidence i8 open to 

SOme possible or imaqinary doubt. Proof beyond a 

reasonable doubt is proof of such character that an 
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ordinary person, an ordinary person, would be 

willing to rely and to act upon it in the most 

important of his own affairs. 

So, once again, if the state fails to prove 

what they are obligated to prove by pro~f bey~nd a 

reasonable doubt as to that charge r you must find 

the ,defendant not guilty. If the State sustains 

the burden of proof with respect to anyone of the 

cbarges, or all of the charges, then it's your 

sworn' duty to find the defendant guil'ty of that 

charge or those charge •• 

Mow, I said that you muat determine the 

facts in this caBe froa the evidence in the light 

of tbelut inatr uct10ns. 

What do I lIIean by, evidence. Well, vary 

lIIimply, it:'. the sworn oral testimony which cue to 

y~u from the witnes. atand and the exhibits which 

the Coert, acblltted Into avidenca that you will have 

with you 1ft the jury rOOD, wblcb include8, in 

adcHtion to thoae ,atatellant.s that. have been 

testified to, tbe boapltal records of Galan 

'I 
i 
I 
j 

I 
I 

ahitt" into avidenca a.Dd wblcb you wUl hlne with I 

you In your Jury room. 

, ________ -1 
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As I said, it does not include the 

indictment and it does not include the arguments of 

counsel. Also, you will not consider the question 

of punishment in making a determination of guilt or 

innocence. 

During the course of ·the trial the lawyers 

would object frail time t.o time. Sometimes, the 

objections were overruled, sometimes they were 

Bustained. Where an objection was sustained, you 

will draw no inference as to what. the answer to 

t.hat question might have been. That was simply a 

matter of law that you are not concerned with and 

. you will make no effort to speculate as to what the 

answer might be. 

Now, in determining wbat the facts are, you 

have got to the we1gb the testimony of all the 

witnesses who testified In this case and give their 

testimony such weight as you feel tba,t their 

testimony is entitled to receive. 

Bow do you do that? Well, the lawyers and 

the law, so to· say, the law, actually, ovet the 

course of time has used some standards which it bas 

felt will assist any jury in weighing the testimony 
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of the various vitnesseB who testified in this 

case. 

Hov do you do that? .. ell, you sawall of 

them testify~ You may you consi~er the witness' 

demeanor on the stand; his manner of testifying1 is 

be or she interested in the outco.e of this case, 

was the witness frank and ~andid with you or not, 

was the witness biased and prejudiced, did the 

vitnesa have the means of knoving, and observing the 

things concerning which he or sbe testified, and, 

if &0, wbat .bout the accuracy or the cor rectneBS 

of ths vi tneBs' !But.ory at tbetiD'~ be or Bbetook 

the standr and I want to say to you that for good 

cause shown, you may believe or you may disbelieve 

all or an,Y· part of the testillllony of any witness who 

testified In tbi8 particular case. 

ROW~ one other thing I want to mention. The 

defendant didn't testify in this case. He is not 

requl red to, testify. As a matter of fact, he has a 

constltutional right not to testify antl the fact 

that the defendant did not testify in this case 

must not be considered by you for any purpose 

whatsoever. 

Nell, let's take up now tbe charges that 

bave been filed againat this defendant. 

OFFICIAL CODRT REPORTER - C.A.T. 

101



COpy 

1 

2 

3 

.. 
5 

6 

7 

8 

9 

f"' 10 

11 
" 

12 

13 

1" 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I' 

226 

In the first count here the defendant Is 

charged with the feloniouB assault upon one Galen 

L. Thompson on OI about the 30th day of December, 

1990 in Summit County, Ohio, and further it's 

charged in the count that the felonious assault, 

there vas a deadly veapen used in the cour se of 

that act. 

The second charge is directly related to the 

first one in which the Grand Jury charge. that on 

or about tbat date, the 30th day of December 1990, 

in. SUJUlit County, Ohio, that the ~efendant, Leroy· 

RClntyre, attempted to physically assault Robert 

Taylor and Denise Harrison with.a deadly weapon, 

and that he also is charged with having a firearm 

specification1 namely, that the attempted felonious 

assault was carried out with a deadly weapon. 

Tbe third charge is that on the 30th day of 

J)ecelllber I 1990, 1n Summit County, Ohio, this 

defendant, .Leroy McIntyre, trespassed -- I will 

define these terDS for you in a .in~te-­

trespassed in 680 Bellevue Avenue, an occupied 

structure, and that he had a deadly weapon when he 

entered in that house and that he entered by force 

and that. it was an occupied structure, at which 

time it is alleged that Robert Taylor and/or 
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1 Theresa Johnson were present or likely to be 

2 present. Of course, that charge also contains 

3 therein a specification that that act was committed 

4 while the Defendant McIntyre bad on or about his 

5 person,a firearm. 

, Okay. Letls take up first the felonJous 

7 assaul t. What is felonious asssu,l t? Felonious 

8 assault 1s simply knowingly causing physical harm 

9 to anotber by meane of a deadly weapon. 

10 In order to convict in tbe first count with 

11 reference to ,felonious assault o~'Galen Thompson, 

1: you must fJ,nd beyond a reason'able doubt that on or 

13 about tbe 30th day of December, 1'990, and in SUl8lIi t 

14 County, Ohio, the defendant knowingly, one, caused 

15 pbysical barm to Galen Tbompson by means of a 

16 deadly, weapon. 
'15 

17 Now, there are some terms here we've got to 

,18 talk about for a moment. 

19 What do we mean by -knowingly·? A person 

20 acts knowingly when he is a aware that his conduct 

21 will probably cause a certain result and that be is 

22 aware of tbe existence of all the facts and 

23 circumstances pertaining thereto, and that 

24 knowledge must be gained and is determined from all 

25 the facts and circumstances in evidence. 
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You will determine wbether there existed in 

tbe mind of the Defendant McIntyre tbat bis acts 

would cause or result in pbysical harm to Galen 

Thompson • 

I used the term ·c',suse.· I think you know 

what cause is, but let me define it. It's an act 

wbich in tbe natural and continuous sequence 

ditectly produces tbe jury and rhysical barm and 

without wbich it would not bave occurred. Cause 

occurs wben tbe injury or physical harm is the 

natural and foreseeable result o~ the act. 

·Physical har.- means any injury, regardless 

of its gravity or its ,duration. 

Deadly weapon. Wbat is a deadly weapon? 

Well, it's any device capable of inflicting death 

and designed for use as a weapon or possessed and 

used as a weapon. A sbotgun is II deadly weapon. 

Row,. if the State bas prov~h by proof beyond 

'a reasonabl e doubt tbat on or about the 30th day of 

Dee_ber, ~g90, in SUDulilit County, Ohio .. that the 

Defendant McIntyre knowingly caused physical haria 

to Gal en Thompson by IUUU1S of a deadly tar eapon, it I • 

your sworn duty to find the defendant guilty of 

tbat offense. If the State of Obio has failed to 

prove that offense by proof beyond a reasonable 
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doubt, it's your sworn duty to acqul~. 

Now, the next· count with reference to 

attempt. In that count the State simply claims 

that on or about th~t aame date, in Summit County, 

Ohio, that the defendant attempted to inflict 

phYSical harm upon Robert Taylor and Deniae 

Harrison. All tbe elements actually are the same 

except that the act did not actually culminate In 

phYSical harm to those.people but that an attempt 

was made to do it. 

. And what do I mean by a criminal attempt? A 

criminal attempt iswbere one purposely does any 

act constituting a substantial step in "tbe course 

·of ·conduct which is planned to culminate in that 

per son·' s commission oftbe actual cr 1me, namely, 

felonious assault. 

To constitute a substantial step, the 

conduct must be ~tron91y corroborative of the 

actor's criminal purpo.e. 

Now, 'did the state prove by provf beyond a 

reasonable dOUbt that on that date, in Summit 

County, Ohio, the Defendant McIntyre by his actions 

at .680 Bellevue attempt to inflict physical harm 

upon Robert Taylor and Denise Harrison. If he did, 

you so find by proof -beyond a reasonable doubt, 
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it's your sworn duty to find him guilty of that 

offense. If they haven't proved it by proof beyond 

a reasonable doubt, why, it's your svor~ duty to 

acqui t the defendant ·of that charge. 

Now, the last charge is aggravated burglary. 

What are the essential elements of the offenBe of 

aggravated burglary? 

In that case you must find by proof beyond a 

reasonable doubt that on December the 30th, 1990, 

the Defendant McIntyre by force trespassed in an 

occupied structure with the purpose t,o obtain 

property owned by another without that person's 

consent and to deprive that person of that 

property, an,d th~t at that time, th e Defendant 

McIntyre had a deadly veapon on or about his person 

and the occuph!d structure was the p~rJllanent or 

,t_pora~y bab! taUon or residence of a~other in 

vhicb at the time any peraion was present or likely 

to be present. 

Porce. ,Forcemeens any viOlence used by any 

lIIleans upon or against any,person or tbing to gain 

entrance. 

TreapaBs. Any entrance knowingly made in 

the dvelling of .nothet without that perBon's 

consent is a trespass and is unlawful. 
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Knowingly means that the person Was aware of 

what he wal dolnq and his lack of lluthority to do 

so. 

I have already defined th. term -deadly 

weapon- to you. It's the s~e for purposes of the 

offense of 8gqravated burglary. 

l>urpole. A perlon acts purposely w,hen it is 

~ls specific intention to cause a certain result. 

It must be established that at th9 time in question 

there vas present in the mind of the defendant the 

intent to obtain property ovned by someone on that 

premises without that person's consent. To act 

purposely is to act intentionally. 

Deprive simply means to withhold property of 

another p.rmanently or foi a period to appropriate 

a substantial part of the things obtained to the 

person's own use. OWner is one would owns or who 

bas the right or possession' or control of property. 

If the State has proved all the essential 

el ementl of tha:t offenle, you must find the 

defendant qun ty of the offense of aggr'avat.ed 

burglary. If the State hal failed to prove anyone 

of the essential elements of the offense, then, 

likewise, it's your sworn duty to acqUit the 

defendant of the offense of aggravated burglary. 
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Now, this i8 B criminal case and it takes 

all 12 of your members to arrive at a verdict. 

verdic~8 in criminal ca~es must be unanimous, 

whether they are for guilty or for not guilty. 

Only the 12 of you will deliberate. At the 

conclusion of the Court's cbarge Mt. Weiss and Mr. 

Rontowskl .ay be excused. 

1'II1II going to read the verdict 'forms to you 

in the order in whicb they are in the indictment. 

This is an indictment for felonious assault 

relative to Galen Tholllllpson. 

·W'e the jury in this case being duly 

impaneled and sworn to well and truly try and true 

deliverance ma~e between the State of Ohio and the 

defendant,. Leroy McIntyre, do find the 

Defendant. D.' - then' there is bl ank. 1 ine in which you 

will insert the word ·9u11 ty· or the words -not 

gun ty· according to your findings •••• of the 

offens~ of felonious assault,-

Then right underneath that, ·We further find 

tbat Leroy McIntrye ••• " and you insert the word 

-did· or the words IIIdid not· •••• have a firearm on 

or about his person or under his control while 

committing the said felonious assault.-

Then on the back there is room for the 
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signature. of tho •• aqr •• lng. All 12 ot you .~st 

agree upon & ·veedict. 

BAnd we do DO eender our verdict upon the 

concurrence of 12 .eaber. of said jury. each of U8 

said juroes concurrin9 1ft said verdict 81gna biB 

na •• hereto this blank day ~f 1ttl ,-

The next ,one is an indictment for attempted 

felonious assault. 

·We the jury In thiB caee being duly 

impaneled and Bwornto well and truly try and true 

deliverance make between the State of Ohio and the 

defendant, Leroy McIntyre, do find the 

defendant ••• 8 .and there is iii blank l1ne to insert 

eith~;. the word -guilty· or the words -not gUilt.Y· 

- ••• of the offense of attellpted felonious assaul t.­

That pertains to Robert Taylor and Denise Harrison. 

·We further find that Leroy McIntyre did or 

did n~t have firearm on or about his person or 

under his control while committing the said 

attempted felonious assault.· 

Remember, it's attempted felonious assault 

And the words -Robert Taylor- and aDenise Harrison­

are above BO there is no question about. on the 

back are signature lines for all 12 of your 

members. 
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1 The last. forlll 1s incUct.mant. for aggravat.ed 

burglary. 

3 ·We the jury in this case being duly 

iapaneled and sworn t.o well and truly try and true 

5 deliverance make between the St.at.e of Ohio the 

, Jefendant, Leroy McIntyre, do find the 

defendant ••• II blank line, . "Illguilty or not guilt.y,· 

8 you will insert according to your flndinqB • ••• of 

9 the offen8e of aggravatedburglary .. -

10 ·we further find t.hat Leroy McIntyre did or 

11 dtd not ••• • ~ccordin9 to your findings • ••• have 

12 fireana on or about. his person or under his control 

13 while cOIUI.itting the Bald felonious a8~aul t.· And 

14 then ~n the back again the· signature lines for your 

IS Signature. 

16 You will have with you in the jury room the 

17 exhibits which the.Court. has admitted into 

11 evidence. 

l' Your first business in th"e jury room is t.o 

20 select. a foreman. That is a gender neutral word, 

21 and the fOlman is either a man or a woman select.ed 

22 to preside over .,our del.iberation& in the jury room 

23 and has no more power than any of the rest of you, 

24 but i8 selected to control the deliberations, I 

25 quelB, to aee that everybody "gets a chance to speak 
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his pea~e and to discuss the opinion. of all of 

you. That i8 wbat tbese are, jury deliberations. 

Maybe som. of you are going to wal~ into tbe 

jury xOom already convinced of what you want to do. 

Listen to the opinions of the otherEI and then 

detendne whether or not your first-formed opinions 

~ere accurate or not accurate, co~rect or 

incorrect. That is the function of jury 

del iberations. 

If during the course of your deliberations 

you have la' question, write the question out. I 

will uke it up witb the lawyers. If the lawyers 

say that it can be answ'ered, I will inform you of 

the answer. If the law does n'ot permit me to 

answer it, I will infotm you of that fact. 

Wben you bave arrived at a verdict you w1l1 

be returned to the courtroom and. we will accept 

your verdict. 

Now, 1£ you have not arrived at' a verdict or 

verdicts by, of course, the noon hour, we will 

recess for the noon bour and resume deliberations 

after the noon hour. 

IIJIl going to ask you to return to the jury 

room. I know tbat tbe laWyers have carefully 

ll&tened to wbat I bave said and I know that on 
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occasion to misspeak, el thar say something that he 

sbould notbave laid or not sald something which be 

ought to have said, and 11m sure that if I have 

done that the lawyers have n~ted that and will 

bring that to my attention, but that muat be done 

in your absence and not in your presence. 

However I if there is some changes to be 

made, 1 will be back with Tom here and we will make 

the necessAry corrections for,you on the record. 

Okay. You may follow Mr. Wellemeyer into 

tbe jury room. 

<Wbereupon, the jury was excused to commence 

d'eliberations. ) 

THE COOlT: 

the record? 

ItS. HA~DY: 

Bonor. 

Anything you want to put on 

I donlt have anything, Your 

Do all three verdict forms have the firearm 

opacification? The last form, I 'think JOU referred 

to it at the end al felonious assault. I think you 

meant to say the aggravated burgl ary. 'That was my 

only question. 

ill. MODUGNO: I donlt have anything. I 

have no problem witb the charge. 
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~Ds30 a.m., Tuesday, August 13, 1)91 

f B Q C ! J » 1 N ~ S 

(Whereupon, the following proceedings were 

had out of the presence of the jury.) 

MS. HARDY: ~9 are here on State of 

Ohio versus Leroy McIntyre, Case 91-01-013S. 

~his is the second day of the jury 

deliberations. The jury bas indicated that they 

are are hung on tbe third count of felonious 

alsault. I believe that they do have two verdicts 

on the first two counts. 

The State would indicate for the record that 

at tbis tim"e the State would request that the 

instructions be reread to the jury with respect to 

feloniou8 il81Ullul t and attempt and that the jury 

continue deliberating on the third count. 

THE COURT: Anything further? Anything 

frOm you? 

MR. MODUGNO: Not on this matter, but on 

the other matter. 

THE CODRT: Go ahead. 

BUt. MODUGNO: If it please the Court, 

Your Bonor, I would ir.dicate for the record that 

yesterday, at approsimately 20 after 11, after the 

jury bad been charged and t exited the court, my 
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'alibi witness~ Towanda Toles, va~ present in court. 

I talked with ber. She indicated to me she 

bad 80me ~onfuslon about wben sbe was due in court. 

Appare~tly, it vam ber birtbday over the weekend 

and abe bad been partying a little bit. ~t any 

rate,' sbe was there and avail able, ready, willing 

and able to testify as to the aefendant t
• presence 

wi th her at ,tb ~ time. 

tBI CODRT: . low, that vas after tbe 

jury bad been charged and tbey vere on thei r way to 

the jury room. 

MR. MODUGNO: Tbat's correct, four Bonor. 

And I vould move at this time for & mistrial. I 

think It 's bighly prejucJ!c!a\ that a jury not bear 

from an alibi witness when it's a key piece 'of 

evidence In the case. 

I tried desperately to get ber earlier. she 

wa. never ~ctually served a 8Dbp~ena. Tbete was 

confusion and I would request at this time a 

mistrial or, in tbe a1 ter.nati ve, SOme .)tber reI ief. 

TBE COORT: ,Overruled. 

(Whereupon, tbe follow1ng proceedings were 

had in the presence of the jury.) 

THE COORT, low, ladies and gentleaen, 

as I understand it, you bave not been able to agree 
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upon the count of felonious aasault which pertaina 

to the attempted infl iction of pbyaical har1ll or the 

weapon, 18 that correct? 

JUROR FISBER: That 1a correct, Your 

Bonor. 

TBB COURT: And you bave,- aa I 

understand it, reached a decision on two counts, 

the other two counts. I don 't want you to tell me 

what they are, but you have? 

JUROR FISBER: 

'!'HE COURT: 

That is correct. 

All right. Now, do you 

tbink that further deliberations would be of any 

value all far as the count on "hich you have not 

been able to agree? 

JDROIL fISBER: Right no~ we are at siX-Six 

on the att_pted f elon10U8 assaul.t. They don I t 

understan,d that. there was felonious and attempt. 

You said that was the same, didn't you, so long as 

the deadly weapon was used? 

'fBE COUR'!':­

JUROR FISBER: 

Yes. But you are -­

They were confused about 

the gun, attempted felonious assault. 

'!'H E COURT: Well, in any event, I 

realize, apparently, there is some confusion. 

Now, do you fael that further deliberations 
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would be of any value as far as that count is 

concerned? 

BO'lilmany think further deliberations would 

be of some value? Bo!d up yo~r hand. 

Bow many feel that further deliberations 

would be of no value? SQld up ,your band. 

Very veIl. Mr. wellemeyer, the Court will 

accept tbe~jury'8 indication tbat appa~ently it's 

overwbelming tbat furtber deliberations as far as 

that count 'is concerned would be of,no value, so 

the Court w111 acC?ept the verdicts tbat you bave 

arrived at~ 

·State of Obio versu. Leroy McIntyre, 

lndict~ent for felonious assault, in violation of 

Revi •• d Code Section 2'03.1ICA)(2) with reference 

to Galen Thompson. 

·w,e the jury in this case oeing duly 

Impanetled. and ~worn to well and truly try and true 

deliverance make between the State of Obio and tbe 

chtfelu:Sant, Leroy IIIclntyre, do find tht defendant 

guilty of the offense of felonious aBBault. 

·We furtber find that Leroy L~ RcIntyre did 

have ,a firearm, on or about bis person or under his 

control wbile co_I tt1ng the Batd .fe10nious 

assault, and we do BC render our verdict upon the 
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concurrence of 12 members of laid jury, each of us 

said jurors concurring in said verdict signa his 

na.e hereto this 13th day of August, 1991.- And 12 

s1gnatures appear on the verdict. 

Ladies and gentle.en, is this your verdict? 

JUROR FISHER: res, it is. 

THE COURT: All right. 

·Indictment for aggravated bur91ary~ Stabe 

of Ohio v •• Lerot McIntyre. 

·Wethe jury in this case being duly 

impaneled and sworn to well and truly try and true 

deliverance Ilake between the State of Ohio and tbe 

defendant, Leroy LRclntyre, do, find tbe 'defendant 

guilty of the offense of aggravated burglary. 

·We fUrther find, that Leroy L. MCIntyre did 

bave, a flrearm ~n or about bis person 'or under his 

control while couitting the said felonious 

assault, and we do render our verdict upon tbe 

concurrence of 12 IU!lJllbers of aUlid jury, eacb of us 

said jurors concurring in said verdict signa his 

nue bereto this 13tb day of August, 19J1." And 

again I Bee 12 Signatures to that verdict form. 

Ladies and gentlemen, is this yo~r verdict? 

JUROR FiSHER: Yes .• 

THE COURT: Do you wiab to have the 
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jury .,011.d1 

MR-. MODUGNO: Yes, Your Honor. 

!BI COUR'l': Very veIl. I will go to 

the indictment relative to felonious aBsaul t of 

Galen 'I'hOlllPSOD. 

Rise Moore, Is this your verdict? 

JUROR ROORE: Yes. 

'nu COURT: Miss I.~n, is this your 

verdi.ct? 

JUROR IERN: 11-. sorry? 

TBB COORT: Is this your ve~dict? 

JUROR IERR: Yes. 

TBB COURY: And your nue escapes .8 .. 

JUROR PIRKl IS: Perkins. 

'1'B1 COUR'l': Yes. Mr. Perkins r la this 

yoar verdict? 

JUROR PERIINS: Yea. 

'l'8.E COURT: Mi8S Simon, is this your 

verdict? 

JUROIl SilitOR: Yes. 

TBE COURT: Mr. White, is this your 

verdict? 

JUROR WHITE: Yes. 

THE COURT: Mr. Snyder, is thia your 

Verdict? 
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1 JUROR SNYDER: Yes. 

2 'fH£ COURT: Mrs. poaatiere, 1s thill 

3 your verdict? 

.. JOROR POSATl!R!: Yea • 

S 'fHE COURT; Mr. Zarle", is this your 

6 verdict? 

7 JUROR ZARL£: Yea. 

I THE COURT: Mr. riaher, ia this your 

9 verdict? 

10 JUROR PlSBER: Yea. 

11 THE COURT: Miaa Pink, is this your 

12 verdict? 

I 13 JUROR FINK: Yea. 

r 14 'fIiB COURT: JIIrs. Burst, is this your 
t , 
; . 15 verdict? 

16 JUROR FINE: Yes. 

f·· 

17 'fHE COURT: 1II18UI· BIll, is this your 

18 verdict? 

19 JUROR BILL: Yes. 

20 'fHI COO IT: All right. 
~ - we will 21 Now go to the indictment relative to 

22 aggravated burglary. 

23 IU~II Roore, ill this your verdict? 

24 JUROR MOORE: Yea. 

25 THB COURT: Riss lern, ia tbi8 your 
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,1 venUet? 

2 Juao. IUW: Yos. 
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l 'fH 12 COUIt": nf. 'erkine, 111 tb18 your 1 

" verdict? 

5 JUROR PIIU.Sf Yee. 

t 6 THE COURT: IHsB Simon, 1s ,this your 

7 verdict? 

8 JUROR SIDlON: Yes. 

I THI COURT: Mr. White, is th18 your 

10 v.teUct? 

11 JUROR WHIT!: Yes. 

12 TBI COUR'!': Rr. snyder, is th18 your 

13 verdict? 

14 JUROJ SRYD!R: Yes. 

15 TBB COOlT: Riss poa.tiere, is this 

16 your verdict? 

17 J,UROJ P05ATI ERE: Yes. 

18 THE COURT: Plr. zarIe; ia thia your 

l' verdict? 

20 JUROR ZARLE: Y~I. 

21 THE COURT: Mr. Fiaher, this your 

22 verdict? 

23 JUROR FISBER: Yea. 

2' TH! COURT: Mil8 Fink, is th18 your 

2S verdict? 
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JUROR FINK: Yea. 

T·H I COURT I Hiss Hurst, ia this your 

verdict? 

JUROR BURSTz Ye8. 

THI COURT: And, Mrs, 8111, is this 

your verdict? 

JUROR HILL: ,Yell. 

THE COORT: Very w.11. The COUI t w11l 

accept tho8e verdict ferms. 

1II0w, off the record, for a minute. 

.<Wbereu.pon, a discussion W88 beld off tbe 

record.l . 

TIl COOR!: ! tbank you and you .ay be 

exc·used. 

(Whereupon, the jury was excused.) 

MS " BARD!': Tbe jury bas returned 

verdicts in State of Ohio verSDS Leroy McIntyre. 

THE COURT: Yes. We know that. 

·"S. BARDY:' ~eunt One relative to Galen 

Thompson contained a prior aggravated felony 

specification. The state of Ohio has • stipulated 

copy of the defendant,. Leroy McIntyre's, prior 

aggravated felony ~onviction for one count of 

robbery. 

THE COORT: Have you examined it? 
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MR. MODUGNO: I have examined it, Your 

Aonor. 

THE COURT: May I examine It, please? 

Tbe journal entrY'readB, -This day, to wit: 

Tbe 21st day of June, 1985,' .now cOlles the 

prosecuting attorney ••• • Be was found guilty by a 

jury of robbery as contained in count three of the 

indictment and sentence was pronounced. Be was 

ordered 1llprlso~ed and confined to the Obio state 

Reformatory at Mansfield for three to 15 years and 

tbe three-year llinillUIR sball be a peried of actual 

incarceration for the punishment of robbery, an 

aggravated telony of the second degree, and that's 

about it. 

The case was heard apparently by Judge Fred 

Skok from Lake County wbo was Bitting for Judg~ 

Glen 8. Morgan, tbe .Co~rt of Common Pleas c.f Summit 

County.· 

Now, let me ask you, bow do we know that 

Leroy McIntyre in CaBe 10. 85-02-0171 i.B the Leroy 

Mclnt.yre wbo was bere today? 

MS. HARDY: Well, Your Honor, if it 

please the Court, I can call an officer from the 

Akron Police Department, Bureau of Identification, 

if we get ~o such time. I believe tbe Court, 
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thouqh, doeshllve before it the stipulated copy of 

,the fe1'ony conviction and I am indicating to this 

Court as an officer of the court that, as a .atter 

of fact, tbat is the same Leroy L. McIntyre wbo has 

been tried ln thls particular case. 

'fBB COURT: I v1l1 accept that. 

IUt. MODOG~O: Object for the record, Your 

Bonor. 

TB B COORT: All right. 

IU. 8!lODOGNO: Your Bonor, if it please 

tbe Court, at this time I would reiterate all'of 

the Objections that bave been noted previously. In 

particular, the fact tbat- the alibi vitne88Vlls 

here late yesterday and that mhe cUdn I t testify. 

Tbis could have made a difference in this trial. 

Again; I would ask at this point that the 

Court find the defendant not; quilty based on the 

facts not beiKu] enough to convict. 

'fBB COURT: I didn't ~.t tbat. 

IIR. "ODOO80: aasedon the fLcts 

presented vere not enough to convict tbe defendant. 

Simply moving for a directed verdict. 

'!'D B CODIt'; I see. Nell, the Court is 

cognizant of all your objections and I sball 

overrule the same. 
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"8. MODOGNO: In particular, bis absence 

and its prejudice, I believe, was demonstrated 

somewhat in court this morning wben I believe the 

juror s vere making smiles at each other when they 

beard that he had absconded. I would just note 

tbat for the record. 

I think it appeared to me they .ay have 

discussed this fact·and it may have been a factor 

in their deliberations. 

THE COOR'!': Well·, .i t wasn I t the jury I 8 

fault that he took off. But, anyway, that's 

neither here nor tbere~ 

, As I say, ·l l m c09nlzant of all your 

objections and shall overrule them, and I find that 

be has been convicted of a prior offense of 

violence based upon the journal entry presented to 

the Court, properly certified and counsel's 

statement that this Leroy McIntyre noted in the 

journal entry is the Leroy MCIntyre who 1s the 

defendant in this case. 

If and wben he has been apprehended -- and, 

of course, we should issue a capias. 

MS. HARDY: I believe it's been issued. 

THE COORT: Why, then, the Court will 

impose sentence. 
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MR. MODUGNO: I have one further matter, 

Your Honor. 

!HI COORT: Let .e put on for tbe 

record that the datendant, wh!le he ia not here, 

eouDsal tDowS tbat he haa the right of appeal and 

I'. so instructing cou~ael, and he.apparently was 

IndicatC/#d to be indigent and I alaUIlU~ he il stU 1 

indigent nov, at least I would accept that, and I 

wIll appoi'nt you. 

Mil • 1110 DOG IDO I !ourBonor, I would request 

that aDother attorney be appoint.ed on the appeal 

for several rea80n8. 

. 'fBI COUR!': All right. Well, we don't 

need to go. into this, but I v111aee that. that's 

done, but Judge S.picer can handle that. 

Off the' record. 

. (Whereupon, a discusaion vas held off the 

record. ) 

JitS .BARDY I Just. one th ing I wan ted to 

clear up for the record, Your Bonor. 

You indicated that you found bim guilty of 

the prior crime of violence. I believe it's a 

prior aggravated feloDY specification, I just vant 

to clear that up. 

JIIR. MODOC NO ; Your Honor, following up on 
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the appoinblent of couDael for hi II appeal, and I 

donlt bave a law book in front of me quite 

fra~k1y, perhaps Your Honor knows a8 to whether or 

not bis appeal time is now running or not running 

until he i8 sentenced. 

THE COURT: It doesn I t' run until the. 

jourria1 entry would- go on. 

(Whereupon court vas adjOUrned.) 
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THE COURT: Pleaae be aeated. 

Are you .ready, Mr. Modugno? 

nR. MODUGNO: Ready to proceed, Your 

Bonor. 

fBI CODRT: You aay proceed, Ma. Hardy. 

PIS. HARDY: Thank you, Your RonoI_ 

Ma~ it .pl·ease the Court, thi. is state of 

Ohio versus Leroy McIntyre, Case No. 91-1-135. We 

are bere thia morning for aentencing. 

Previously,' the defendant vas found guilty 

of one count of feloniou8 aaaault, one count of 

aggravat.ed burglary and an accompanying 'firearm 

8-pecification for bot.h counts. 

At thia tille, the State of Ohio would like 

to call· Detective Robert Apley to the s~and for 

purposes of establishing the prior aggravated 

felony epecification. 

THE. COURT: Plr. Modugno, any comments 

or anything? 

MR. MODDGNO: No, Your Bonor. 

THE COURT: All right. Come forward, 

pluee. You have been sworn, sir, and you are 

Btill under oath. 
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J a vitness berein, called <by tbe State of Obio, being 

previously dlily mv.orn, vas exalllined and test if ied as 

5 folloW8: 

7 it JIB. BARDf: 

o. WUl you pleaee state your naae for the record? 

9 . A. Rob ert Edw.Br:eI Apley. 

10 -g.. where are you _ployed, Detective Apley? 

11 A. Akron Police Depart.ent, Detective Bureau. 

12 

13 

14 

15 

Ii 

17 

11 

19 

20 

21 

22 

23 

24 . 

25 

Q. Are you: fuU iar . wi tb -the case of State of Obio 

versus Leroy McIntyre, Case 10. 91-1-1351 

A. fee, I u. 

g. P'uraDaat to your iavol v_ent in tbis case, cUd you 

bave the opportunity to check the defendant's 

record in the Akron Pol ice Departlllent 

Identification Buteau? 

A. fll", I cUd. 

(.hllretapon,· State's ·Exhibit 11 "'as marked 

for identification.) 

o. Banding you ~bat bas been Barked for identification· 

purpeBeS as State's Exhibit 11, I would like you to 

10011: at that, pl ease, and aslt you if you can 
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1 identify that for us? 

2 A. y"s. It I S a copy of the journal entry. It I S from 

3 198.5 where Leroy McIntyre vas sentenced on the 21st 

4 of June, 1985 on a conviction of robbery. 

5 Q.. What was the case nu.mber in that journal entry? 

6 A. CR 85-02-0171. 

7 Q. When you w~nt to tbe Identific~tion Bureau and 

8 

9 

10 

11 

12 

cbecked L.roy Rclntyre's record, was tbe pereon wbo 

was found guilty in case number 91~1-135, the case 

that we are 1n court today on, the sue person wbo 

was convicted in tbis jl'.urnal entry you have before 

you? 

13 ~. Correct. ye8. 

14 Q. I would liite you to tell ~he Covrt bollf' you verified 

15. that, 1n fact, it 168S the s~e person? 

16 A. 'fhroDqb moc!a! securlty 'Huaber. date ot birtb aDd 

17 . al eo fr om I D pbotog r a pAt III. 

18 Q. Dld you Ue" COIIPfAf e tbe 8O.C 1 al secor 1 ty nUllb." 

l' tbe date of bl r tA. aneS 1109 sbots tba twas conts! ned 

20 

21· 

22 

23 

~ .. 
25 

A. 

o. 

A. 

hi tbat CIUUl. 1n tbe journal _try you bav. before 

yoo, and tbe current Ca8. before this court? 

Yes, I dieS. 

III tbe person wbo was convicted of rObb~ry In Case 

Ro. 85-02-0171 present in this COllrtroolll today? 

Yes, hca ls, 
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A. 

o. 
A. 

Q. 

A. 

I w.ouldlike you to please point him out and 

describe where he i8 seated in this courtroom and 

what he 1s vearing? 

Be is 81 tting back here, the sec.ond individual, 

with the orange, and black jail coveralls on. 

Who 1s that pelson? 

Leroy McIntyre. 

Is the journal entry you have before you a 

certified copy of tbat journal entry? 

Yes, it iii. 

148. BARDY: Nothing fu~ther, Your 

Bonor. 

'fB £ COOR'!': Nr. Modugno. 

JIIR. MODUG80: I would'simply state for 

the recor.d my continuing obj ection, Your Bonor', to 

thisllllattiu' going forward pursuant to my ,previous 

objections to the trial gOing fo~ward after Mr. 
- -

MCIntyre was n-ot here for the second day of trial, 

all the various objections I l'Iuide. 

TBE COUR,!,: Of course, the statute not 

only permita that to be done but, I gue~s, requires 

that it be done. So I would have to overrule the 

objection. 

You may step down. Sir. 

(Whereupon, tbe witness was excused.) 
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filS. BARDY: 

363 

Ma. Hardy. 

At this time, Your Bonor, 

if the Court vould find the defendant guilty of the 

prior aggravated felony specification, ,tbe state 

would just make ita recommendation wIth respect to 

sentencing in this case. 

Your Bonor, you haye heard the facts and 

circallstances of this CIUlle. I bel ieve the Court is 

veIl aware of the circumstances, As the Court 

knows, on the second day of trial tbe defendant, 

. Leroy IIIclntyre, absconded, aDd vhile absconding and 

fleeing from justice the defendant waasubsequently 

arrested and cbarged witb a felonfous assaul t 

involving an individual by the name of Tyrone 

Hovard. Tbe defendant allegedly slashed his throat 

wbile flning from this'trilll. 

I think these crimes were yery serious, the 

,c:ircWlstanceB surrounding tbem were yery Ber~ous. 

Tbe State vould seek that tbis Court impose the 

maximum 8entence~ allow.ble under law and that the 

sentences be served consecutively with each other. 

THE COOR'!': well, I find, of coarse, 

that is the defendant in the, case which ve are nov 

present in court, that tbat individual is tbe sue 

individual sbovn in tbejournal entry wbicb vas 
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admitt~d into evidence as an exhibit in this case. 

Now, I would like to have you for purposes 

of the record infor~ .the defendant of the statutory 

requirements pertainfng to the penalties to be 

imposed in the-ease of felonious assault where it's 
I 

co_itted witb a firearm and where tber;e has been a 

prior offense of violence and also what has been 

provided with reference to the penal ties for 

aggravated burglary when that offense 1s committed 

"i.th a fit earm • 

MS. BARDY: Yes, Your Bonor. 

With respect to the felonious assault 

conviction, there was a firearm specification which 

the defendant vas found guilty of. The defendant 

can be sen tencea to a mandatory thr ee y lUll S on 

that. 

with respect to the underlying cbarge of 

felonious IUUIBUlt, .it'll an aggravated felony of the 

second deg~ee. With the Court having found the 

defendant guilty of tbe prior aggravated felony 

specification, the potential penal ties for that is 

a Bentence of 8, 9, 10, 11, 12 to 15 yea~s in the 

Obio State Penal System, with the 8 yeals being a 

period of actual incarceration. 

with respect to the conviction for 
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aggravated burglarYi it's an aggtavated felony of 

tbe first degree. This Court cmn impose a sentence 

of 5,6,7,8, " 10 to 25 years. There is "also an 

accompanying firearm specification and the Court 

can impose a Banda"tory thl:ee-year actual 

incarceration to tbat charge. 

'fHR COURT: Mr. Modugno. 

RI. MODDGNO: Please the Court, Your 

Bonor. 

Pirat of all, 1 vould like to indicate .y 

"continui~g objections and I would like'to indicate 

for the Court, .since it's been bro.:u9ht up, I think 

the Court needs to be edified that Plr. McIntyre has 

already beeD arraigned on a charge of failure to 
. " 

appeari and lIllY understanding of read~n9 that 

ind!cUGUlt is that occurred o·n or about the 8th day 

arraitDed ou a dbarge of felonious as.lult, which I 

believe dates to tJU! 14th, I believe. It talks 

about the 14th day of August, 1"1. 

'or the record, Your Boner, I would indicate 

tkat as to the charge of faIlure to appear which 

relates to the second day of his trial here, In 
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fact, be was absent that day. A plea of not guilty 

and not guilty by reason of insan1 ty has been made. 

There is st!ll going to be a written motion put in 

as to that 'charge, itts been reserved, and there 

has been a competency evaluation ordered by this 

Court 'and there vill be an evaluation for the not 

guilty by reason of insanity relating to tbe very 

. second day of trial. 

Additionally. I anticipate lat.r this ' 

lIIorning eatering a sillilar plea to the felonious 

Iisault cherg.vhich is only siz days afte, this 

event. 

the rol88 liIudate that this Coort bave the 

co.pentency of this, defendant cbecked prior to 

trial. That was done in this case and a report was 

issue,d" 'lbe repert wbich is part and parcel of 

this case aDd part and par'cel of the record in this 

case 

TBE COURT: 

competent. 

PlR. MODDGNO: 

Be was found to be· 

Be was found to be 

competent on the day wben that report was issued. 

I woul d indicate to the Court that now his sanity 

on that very day when be was mi8sing Is now in 

question as well as, his competency cur r ently. 
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We are only talking about really days and 

weeks from this incident. The Court bas the 

discretion to order a determination as to 

competency after trial b{~ginl and for several 

reasons I think that jU8tice require. that in this 

particular case that be ordered at this point in 

time before this cas. qoes any further as to hiB 

competency on that day when he was no longer 

Sitting next to me and vhen I vas forced to proceed 

wi thout a client, that we should hoI d thi B in 

abeyance 'until sucb time~B ve get some avidenc,. 

For one thing, I will indicate for the 

record that I had some opportunity to speak ,to the 

jurors after this incident and both Mr. McIntyre's 

shooting in Ap~il and the fact that be vas not 

prsssnt for ,the last couple days of tr ial vas 

discuslled, in fact, by tbe ju,"ors and in their 

deliberations. One of the jurors ~ade the comment 

to me, ·Of course ve considered his absence.· 

I believe fro.' dealing with FIr. McIntyre in 

atteapting to prepare for trial, I think I 

previously indicated to this Court so.e of the 

proble •• · I had just prior to the trial beginning in 

coaaunicating with my client. I tbink,tbat that 

deteriorated rapidly. I donlt believe he 
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understood ,the nature of what he did. I don't 

believe that his intention was to 8flee the, court­

and I think ve need a professional to analyze that. 

Welve 'lot a trial here. The' evidence took 

four or five hours, tbe prosecutor IS evidence. Be 

has the new charges facing him. I fall to Bee 

vbere justice would be harmed if there has to be a 

rebearing ofthoae other cb~rges alonq with the new 

charge,s. I JIlean, I just don I t see wbere any 

justice would be ba~lIed. In fact, I think Mr. 

McIntIye's ~ights would be se~iouBly harmed if we 

were to proceed at this'point in tim, to, sentence 

bim. 

I'm not prepared this morning witb a brief, 

Your Bonor, but if time w6ul~ be given, I think 

that perhaps there is sOllle law.' ,I know there has 

been otber incldento in SUlUlit'County where 

situations bave arisen in the courtroom that have 

resul ted -- I don't have the' case name 'today r but I 

know there is at least one a fe\f year·£. ago. 

THE COURT: Well, of course, the 

statute provides -- and 11m reading froll Revised 

Code Section 2945.37. It's in tbe supplement, tbe 

statute having been amended and the amended section 

baving become effective July 1, 1989. 
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-In a criminal action in a court of common 

pleas or municipal court, the court, prosecutor, or 

defense may J:aise the iSBue 'of the defendantls 

competence ·to stand trial. If the issue is raised 
. ' 

before trial, the court Bhall hold a hearing on the 

iBsue as provided in this case. If the issue is 

raised after trial has begun, the court shall hold 

a hear ingon the iusue only for good cause shown.· 

The.fact that the defendant left during the 

trial of the case, during the ·process of the trial, 

in and of itself doesn't seem to me to be 

sufficient reason or showing of good cause, and 

what other items that you mentioned, that you were 

having a little d{'fficulty in communicating with 

him and 150 forth and so on prior to trial, doesn't 

seem to S4e in and of itself sufficient 

esta.bl1sbment of good cause to interrupt the trial 

anQ to have a competency hearing at that time. 

The ,statute goes on to say that, -Defendant 

is presumed competent to stand trial, unless it is 

proved by a preponderance of the evidence in a 

hearing under tb1.s section that because of his 

present mental condition he is incapable of 

understanding the nature and objective of the 

proceedings against him or of presently assisting 
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in bi8 def en8e. 411 

And the statute goes on to say that, 8The 

court shall not find the defendant incoMpetent to 

stand trial solely because he is receiving or has 

~eceived treatment as a voluntary or involuntary 

.ent·ally 111 patient or mentally retarded 

resident,· 80 forth and so on. 

Certainly didn I t seell to me on th.e basis of 

what was raised and wba~ you bave indicated to the 

Court and the fact that he left the case during the 

trial ·that that would be sufficient to· require a 

c01lpetency hear in9, but I can under s·tand your --

IIR. IIODOGIlOr If I might add a few other 

p~ints. 

The psychOlogical repor.t or th·e eval aatiol') 

that .was done that is part of the record of this 

caiae does indicate that he has had severe 

behavioral outbursts in the past and it documents 

tboBe outbursts. 

1 'm not a psycbologist, but I think the fact 

that be has now been charged ..,1 th two. other cr imes 

shortly after he left this courtroom, the fact I 

hadn't even started my part of case, be waa, for 

all intents and purposes, deprived of that. 

I would also indicate for the record, and I 
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think tbe Co~rt 18 aware, that Towanda Tole., the 

alibi witne.s, wa. pr •• ent 1n the hallway of the 

court after the jury was charged. Sbe apparently 

got here about 15 minutes prior to the jury 

I bave bad an oppoI~unlty to .peak with her. 

Sbe indicated to lUI th'at her reason for getting 

berelate or for aore or 1e&s biding from you, 

which she indicated she bad, it was related to the 

fact that she was arguing witb Mr. McIntyre 

regarding tbeir relationship and had notbing to do 

vitb what she bad to say. She has stated in the 

past and' she coritinues to tell me that he vas witb 

her at thetise of these alleged incidents. 

I would a180 indicate that we were subjected 

to the testimony, and it's on tbe record, from a 

witness after nine months of bearing, one, 

teatiaony that abe did not have any idea vho those 

peopl,e ver e that had ski masks on, suddenly in 

court, apparently even to' the 8~rpri8e .)f the 

pIosecutor, suddenly testifies In court that 

8omebody that sbeaaid sbe knows frOID the 

neighborbood, Leroy Rclntyre, wbo ahe se.s in the 

dark from some hundred feet away or 200 feet avay, 

that abe recogni~e8 this man. She changes this 

OFFICIAL COURT REPORTBR - C.A.T. 

139



COpy 

" ~', 

1 

,2 

1 

5 

7' 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

372 

testimony and she is sitting on tbe witness stand 

witbout even the benefit of looking at Mr. 

McIntyre's face when she is saying it was the same 

person. 

Wben, coupled with all theae other factors, 

it JUBt BeemB to me, given the fact that apparently 

tIl'ere is going to be other trialB in tbill caBe, 

that itls cinnecessary t~ go forward without at 

least a hearing as to whether or not he may have 

reached a ,point wbereI could not adequately 

repr:esen~ h1.'a, he could not }.tJequately fathom what 

be was doing, becauBe after her testimon'y, of 

course, I had ,the d~ci'ion to make as to whether to 

put him on the stand or not. He lIay well have also 

taken the stand to let that jury judge his 

truthfulness in this Batter. 

Given all of thoBe,facts, it just seems to 

me that a competency evaluation at this time is 

eBBe~tial, or~ in the alternatIve, a mistrial, Your: 

Bonar, an opportunity for Mr. McIntyre's rights to 

be protected to the fullest. 

~heproBecutor apparently believea they have 

an ir~nclad caBe lnd I don't see how the State of 

Ohio would be prejudiced by giving Mr. McIntyre a 

fair hearing where be is present sitting here in 
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front of everyone with perhaps an opportunity to 

testify and to have his alibi witness be heard. 

The~e are~erious allegations. As a matter 

of fact,. tne pr ilion tillesthat are discussed here 

for those charges are extremely long, I believe 

comparable or in excess to those for murder and 

THE COURT: Not qui teo . 

I4R. MODUGNO: Not quite, but at the lower 

end. So I would simply m~ke all of those motions 

and ask for an opportunity to be heard after be is 

evaluat.d. 

'fHB COURT: 

Ilotion. 

I4R. MODUGNO: 

THE COURT:· 

RcIntyre. 

Well, I would overrule your 

Thank you. 

Stand up, please, I4r. 

S.iI, is there anything that you wisb to Bay 

before the ·Court ptonounces sentence in your eaBe? 

TBI DIFIN.DANT: Yes, a couple things I want 

to say. 

THE COURT: I'll sorry? 

THE DEP E'~DAD1T : Couple things I want to 

say_ 

TBE COURT: Okay. 

TBE DEPDDAlIT: Your Honor, t see everybody 
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in the courtroom and I lIee you and you represent 

justice. Tbe prosecutor, Attorney Rodugno-- whicb 

he dld a ~ood job defending me. The witnes ••• that 

stood up against me at trial, months ago the Bame 

witnes8 wbo.atood up bere 8.hot lIle five times at 

point-blank range at 2:45 in the morning_ 

My leg was paralyzed. Tbey told me I 

wouldn't b.,able to figbt no more. Every tim. I 

hear a loud noise my nervea jump. 

They say this is justified. Tbis witnesa 

rigbt here, the detect;ive wo.uld not arrerat thl. 

witness against me due to the fact that he waa 

testify1ng against me in thia trial. 

I went to the prosecutor's office aeveral 

times trying to get tbis guy arrested and the two 

other guys that was in the car wben th~y ahot me 

with an'Oz1, a.1Iachine gun. They toldl7.le they 

could not arrest none of the people that shot me 

because they was investigating the case. 

I tried to go to the prosecutor 'a office. 

When I went down, tbey told me I couldn't file a 

warrant because they waa investigating the calle. 

Thea. guys wbo are running around the 

IItreets, dope dealers, sbot me in a driveway on 

.1nton, not even a drug related area, at a 
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girlfriend's house of mine. In a driveway. Nobody 

gets arrested. 

. Then this case 1 come in on., the guy sa.id I 

cut his throat. They arre·sted me j Ilst for what he 

says about me. ItYe been shot five times with an 

uzi, the second time I got Bhot in a year, se.cond 

time in nine months. Nobody been .rrested. 

The first· .time 1 got shot I pressed charg es, 

vent to prelimin_ry, nobody gets arrested. Seems 

like anybody cOllld do anything to Leroy MCIntyre in 

the streets and get away with it, but if I try to 

rebel,· try. to protect myself, you know, they want 

to convict file and condem·n me • 

I.got shot with an Uz!. I bought a .38, I 

bought a gun. I carried a gun with me everywhere I 

. went just because of them people right here. But 

this guy s~tting on the stand,. knowing that he Bhot 

me five timesw! til an Oz1, tbey convi ct me on hi B 

testimony. 

Just like the girl. Nine monthl1 ago sbe 

said she didn't Bee who went In the bouse, ~ho did 

the crime, they just beard a gunshot from inside 

tbe hOllse. Sbe cbanged ber testimony. She said 

ahe seen me going in tbe house. 

This thing ain't justice. They say I'm a 
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monster, I threatened witnesses. I've been on the 

streets for nine months, come to court every day. 

Even when I left the courtrooDl, I bad just cause to 

l.av~. 

I only bad one witness in this case, wbich 

was to Tow~nda Toles. I left the courtroom, didnlt 

know I was breaking any kind of 1av vhataoever. I 

went to Canton, Obio, tried to find her. Even wben 

I did find ber on saturday, whIch' was her birtbday, 

I brought her to court Monday for her to,testify 

'for' me, but appar(': ..... i:.ly she couldn I t 'because the 

jury deliber~ted, whatever. I didn't know_ 

I wasnlt outside the courtroom, but I, was in 

this building. I dEopped h~r off for her to 

testify for me and they wouldn't allow, it. I don't 

think I was breaking any law by leaving the 

courtroom. I didn't leave the state, I' didn't 

leave Atron~ Obio. 

Thet picked me up. I was' at a houBe. I was 

not' planning to leave, but tbeBe guys, every day 

they sell dope and different things like that and 

.they gun me down and no one gets arrested 

wbatsoever. 

And Attorney Modugno even went to the 

Detective Bureau, asked them about the case, and 

OFFICIAL COORT RIPORTER - C.A.T. 

144



COpy 

1 

2 

3 

.. 
5 

, 
7 

8 

51 

10 

11 

12 

13 

1. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0) , • 

the detectives Baid we didn't arrest nobody on the 

caBe. We went by the guy's house and l.eft word for 

hill to get 1n contact with us. If.e aaid he shot me, 

but this is what I face, justice • 

If anybody been hurt In the Case it's me. 

I've been sho~twice, in the back twice, 9 Sllll. 

round in the legs, both legs, broken the bone, 

paralyzed my left leg. It's a miracle I· can walk 

again. Bllt I bave to sit in front of tbe guy where 

be testified I shot hill. I did not sboot him. 

He gave three deSCriptions of the car. He 

said the car was white, the car was blue, it was 

black. If be can't describe a car, how could he 

see me in a car with a sk. mask on, a big object 

like that, and he sat there ~nd lied. 

You all be arresting him again. They bave 

already been arrested, ·but the criminal record -­

juvenile record can't be put up in the courtroom 

here. 

I'~ trying to make a living, trying to box, 

getting rea.dy to sign a contract wi th Tyson wi th 

Rick Giachetti in Cleveland. I can't train in the 

streets. Every time I hear a loud noise -- my 

.nerves a~e shot. 

If you feel this is justice, tbe only thing 
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I can .ay is I can come, ~ack on appeal, hopefully 

that I can get an appeal, but like I said --

appeal. 

appeal. 

TBE CODRT: You are entitled to an 

I have apPointed Mr. Modugno to handle the 

He IncUcated that be didn't wisb'to do 

that, but then he has changed his mind and' h'e is 

901ng to handle the appeaL Be ahalt be appointed 

to hand1 e that. 

'f8 E DEFENDANT: From Illy un,der standing, 

Aplay stated he donit care who did the crime as 

long as he shot soaebody. 1 bel ieve that was 

stated to my lawyer. 

I have been to Lucasville, I bave done my 

time, been home for two and a half years. Nottoo 

many people leave Lucasville, make it on the street 

for aix months nnlesathey ,got something on your 

mind. 

Apparently I had something on my mind as fBr 

as my career in boxing to come back from gunshot 

wounds and pursue my career, not to C(lllle in court 

when the guy shot whoshotm., him'and his buddies, 

they should go to jail. This case should have been 

Inve.tigated, more thoroughly, the whole case, I 

feel. 

And as far Bsany sentence of this case, I 
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didn't know that I was breaklnq any laws by leaving 

the courtroom. I left the courtroom when Mr. 

·She was supposed to be here.- I looked around, 

abe waln't berGl. 

I went down t~ Edqewood looking for her, 
, . 

drove to Canton look,ing for ber. I could'n' t find 

her until saturday morning. 5Ionday or ·Tuesday I 

brought her d·own to the courtrooll. I wasn 't tryinq 

to run. 

I called ttr. Modugno lifter the court was 

over with. I told him I found Towanda Tolea, I 

will bring ber down Monday. And FIr. Flodu'1no went 

by ber hou8e, but'she wasn't there. I went by 

tbere hours later # she ,was tbere. t, brougbt hlu' 

down a.nd dropped her off at court and went back ' 

bome and sat and called Rr. PlodugDO after court, 

and be 8aid 80me girl came in .. nd sbe seen me and 

all this other stuff nine month8 later. 

This Richard I don't know bill last nalie. 

Mr. Modugno knows. Be is apparently with this girl 

on the nigbt of this incident and be says be don '·t 

want to '10 to court, have nothing to do with court. 

but at the time the inCident t,,;\'~k place acroaa the 

atreet, he stated that him and this girl was in the 
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which came from the insIde of the ~ou8e. Be didn't 

see anybody enter tbe bOUle or leave tb~ bouse. ae 

t~ld tbe girl to go about her bU8ine88~ She left 

th.n and IBhe vas supposed to have called the 

polic •• 

'fhi. g1rl tbatstated·tbia, .be lied. She 

didn't 8.em. go in tbe h~use ~r come out of any 

kind of house. And th!s aan that worift come to 

cOllrt, he till. tbflu:e with her' and said :that is not 

true . 

TUI 'COUR't J I .11h you could have b.en 

here to tell the jury all of thilll. Of couese, you 

•• ren 't. 

all tbi., be.n objectloD8 1t I bad be.n In court. 

Oftly tb Lng that I CBB say about ~e r: ole. 

heard, Attorney ~odU9ftO can 't "y this is II 

ju.enile, he vas .e111ng drugs, sucb and sucb. You 

can'taay the.e things, but tbese things should 

bave bean brought out. but they can't be brought 

oat lilte that. Only thing that could be brought 
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out is wbat II. saying now, but thi. ease should be 

investigated more thoroughly by the detectiv~s. 
\ 

.And aD far as tbi. ca.e, I w •• set up. The 

evidence -- they have shotgun sheils, fingerprints. 

They .aid~heyfound no fingerprints. They said 

they found no f1 Ylgerprints. There vas: fingerpr Ints 

on there, probably. They knew tbere probably was. 

Fou~d no ski mask. Ybey could take DNA samples, 

hair samples. They wouldn't do it, they wouldn't 

take no samples, anything. 

This is a total·rail,road. That is how I 

feel. That's all. I have nothing aore further to 

'say .s far as the case. I hope tbat I, could bring 

it back on, appeal. '. 

'fBE COURT: Thank you. 

Of course, you heard the prosecutor indicate 

what ,the penalty is for feloniouD aBsault when the 

felonIous aBsaul t Is coami tted with the use of a 

firearm and for one who has been convicted 

previously of an offense of violence. There- is a 

.inimu~ of 11 years of actual incarceration. 

So, 'on the charge of felonious as.ault to 

which the jury found you guilty, it's the .entence 

of the law and judgment of the Court that you serve 

a period of actual incarceration of 8 years and not 
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to e~ceed a tera of IS years, and that in addition 

to that you serve for the use of the firearm in 

tbat offense an actulI incarceration of three yelra 

and pay the costs of prosecution for that offense. 

Por tbe offense of aggravated burglary, 

wbich is an aggravated felony of the first. degree 

and for one wbo has committed that offense wlth a 

firearm, tbere first must be imposed for: that 

offense a term ~f three years of actual 

incar~erationJ and then for th~'main offen~e of 

aggravated bur~lary, itls the sentence of the law 

and judgment of the Court tb~t you serve a period 

of not le~s than 8 nor iDore than 25 years, pay tbe 

,costs of prosecution, and tbe sentences are to be 

served consecutively and not concurrently. 

Tbank you. 

lJ.lbank you 

OPPICIAL COURT ~EPORTER - C.A.T. 
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IN THE COURT OF COMMON PLEAS 

SUMMIT COUNTY, OHIO 


I" I i: $" , 

'j. ( ",Ail IiUt'Jv 

STATE OF OHIJ,GI4 DEC -2 PH 31 12 ) CASE NO. CR 1991-01-0135 
) 

Plaintiff, (\S,~MMIT COUNTY ) JUDGE THOMAS A. TEODOSIO 
)vLtRI< OF COUFnS 

vs. ) 
) 

LEROY L. McINTYRE, ) ORDER 
) 

Defendant. ) 

***** 

This matter came before the Court upon the Defendant's "Motion to Declare Mistrial on 

All Counts" on July 18, ~014. The State filed a Memorandum on August 15,2014, and the 

Defendant filed a Response on August 21, 2014. 

The Defendant claims that there is no final appealable order in this case. The Court 

disagrees. The Ninth District Court of Appeals has held that there is a final appealable order in 

this case. State v.McIntyre, 9th Dist. No. 25899, 2012-0hio-1026, at ~4-8. 

The Defendant further claims that Judge Victor was never assigned to the case or had any 

authority to preside over the case. The Court disagrees. The Supreme Court of Ohio has held 

that res judicata bars any claim that could have been raised at trial or on direct appeal. State v. 

Steffen (1994), 70 Ohio St.3d 399,410, 1994-0hio-lll, 639 N.E.2d 67. The Court finds the 

Defendant's claims are barred by the doctrine of res judicata. The Defendant "has had ample 

opportunity to raise any alleged error in his sentence." State v. McIntyre, 9th Dist. No. 26677, 

20 13-0hio-2077, at ~ll. 

Upon due consideration, the Court finds all of the Defendant's motion not well taken and 

DENIES the same. 

IT ·IS SO ORDERED. 
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COPY­, 
.:,1 

cc: 	Rick Kasay, Assistant Prosecutor 
Stephen Hanudel, Attorney for Defendant 
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