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“@'ﬂ .« IN THE COURT OF COMMON PLEAS
G FOR SUMMIT COUNTY,OHIO
SAFSONR CRIMINAL DIVISION

Case NO:CR-91-01-0135
Hon. Judge: Teodosio

Stdte of ohio,
Plaintiff,
V.
i Lewis Leroy McIntyre,Jr,
Defendant.

MOTION TO VACATE THE VOID AB INITIO SENTENCING JUDGMENT JOURNAL

: ENTRIES, AND TO REVISE/CORRECT SENTENCING ENTRIES TO COMPLY WITH
| CRIMINAL RULE 32(C)

Now comes Lewis Leroy McIntyre,Jr hereinafter(Defendant)In
Propria Persona, and hereby respectfully moves this Honorable
Court pursuant to the Supreme Court of Ohio's decisioniin State
ex rel Culgan v. Medina Cty Court of Common Pleas (2008), 119
Ohio St.3d 535; State of Ohio Appellee v. Michael Golightley
Appellant, 2008 WL 2627646 (Ohio App.9 Dist.), 2008-0Ohio-3371.
To vacate the void ab initio sentencing judgment journal entries,
and to issue revised/ corrected sentencing entries in the above
captioned case to comply with Crim.R. 32(C), as construed in
State v. Baker (2008), 119 Ohio St.3d 197.

Defendant's reasons for this motion are set forth in the
attached memorandum insupport specifically attached hereto

i'"Respectfully Submitted
is Leroy yre,Jr
Number: 571-710
Richland Correctional Inst.
‘ P.0. BOX 1807
| Mansfield, Ohio 44901
DEFENDANT IN PROPRIA PERSONA

PRELIMINARY STATEMENTS

A ,ﬁEMEDY WHEN A SENTENCING ENTREY FAILS TO CONSTITUTE A FINAL,
APPEALABLE ORDER:

- —
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The Supreme Court of ohio has also clearly established that
when a defendant alleges that his sentencing entry is not a final,
appealable order because it fails to comply with Crim.R. 32 .(C)
the adequate available remedy is to motion the trial court for
a revised/corrective sentencing entry. McAllister v. Smith (2008)
119 Ohio St.3d 163, at Paragraph 7 (internal citations omitted);
Dunn v. Smith(2008), 119 Ohio St.3d 364, at Paragraph 8 (internal
citations omitted).

If the trial court refuses upon request to issue a revised
sentencing entry. the defendant can then seek to compel the court
to act by filing an action for a writ of mandamus or a writ of
procedendo. McAllister, at Paragraph 8(internal citations omitted);
Dunn, at Paragraph 9 (internal citations onitted). See also,

State v. ex rel Culgan supra ( holding writs of mandamus and
procedendo would issue to compel trial court to issue appropriate
sentencing judgment).

B. AFFECT OF ACTIONS TAKEN IN THE APPELLATE COURT THAT LACKED
SUBJECT MATTER JURISDICTION:

The Ohio Constitution restricts an appellate court's jurisdiction
over trial courts decisions to the review of final orders, ohio
Const.Art.IV, Section 3(B)(2) See, Baker, at Paragraph 18 when
an order is not final, a court of appaels lacks subject-matter
jurisdiction or authority over the appeal itself. Gehm v. Timberline

Post & Post Frame (2007), 112 Ohio st.3d 514, at Paragraph 14,
quoting Gen. Acc, Ins. Co v. Ins Co of N. Am (1989), 44 Ohio
St.3d 17,20.

What:then is the affect of a judgment rendered in an appeal
that was taken in a case where there originally was n» final
appealable iorder? The answer is simple-the subsequent judgment
thereafter is void for lack of jurisdiction to consider the merits
of the appeal itself. Pratts v. Hurley (2004), 102 Ohio St.3d
81, at Paragraph 11 (" if a court acts without jurisdiction,
then any proclamation by that court is void"), quoting State
ex rel Tubbs Jones v. Suster (1998), 84 Ohio St.3d 70,75.

Therefore,it is as though such proceedings had never occurred

2
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the judgment is a mere nullity and the parties are in the same
position as if there had been no judgment. Romito v. Maxwell
(1967), 10 Ohio St.3d at 267, 68.

In Culgan, the Supreme Court considered whether Culgan, whose
convoictions in 2002 had been affirmed by the Ninth District
Court in a direct appeal, was entitled to writs of mandamus
and procedendo compelling the Medina County Court of Common Pleas
to enter a judgment on his convictions that failed tc comply
with Crim.R. 32(C). Despite Culgan's direct appeal from that
conviction, this court observed;

"[I]f cCulgan is correct that appellee's sentencing

entry violated Crim.R. 32(C),which would render
nhy the entry nonappealable, his claims for writs

of mandamus and procedendo would have merit

and the court of appeals erered in sua sponte

dismissing his complaint." (Emphasis added.)

Culgan, at Paragraph 9.

The Culgan Court concluded that Culgan's sentencing entry
did not, in fact comply with crim.R. 32(C) and granted the writs,
thereby compelling the courts of common pleas to issue a final
appealable order Id., at Paragraph 10-11. The implication of
the decision in Culgan is that regardless of wheteher a defendant
has already appealed his conviction, if the order from which
the first appeal was taken is not a final and .appealale order,
he is entitled to a new sentencing entry which can itself be
appealed as a matter of right.

MEMORANDUM IN SUPPORT

| C.@ ANALYSIS OF MCINTYRE"'S CASE:

In the case sub judice, the . attached verdict journal
entry (Exhibit(A)), clearly states that McIntytre (1) was found
not guilty of the Specification Two To Count One of the indictment,
(2) and further, 'said jury being unable to reach a decision on
a verdict as to the charge of Felonious Assault, as contained

in Count One (1) of the supplement One to Indictment and specification

3
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One To Count One of the Supplement Two to Indictment, the Court
therefore discharges the jury without prejudice in reference..

to the prosecution of those charges. The attached Sentencing

Journal Entry (Exhibit (b)), is completely void as to any reference
as to the Defendant McIntyre being found not guilty of the Specification
Two To Count One of the Indictment to which said count is the

Prior Aggravated Felony Specification R.C. 2941.142 Sze: Attached
Indictment (Exhibit (c)), and said entry is void as to any reference
as to the jury being unable to reach a decision on a verdict

as to the remainder offense of Felonious assault with firearm
specification One to Count One of the Supplemet Two To Indictment
and that the trial court discharged the jury without ‘

pPrejudice in reference to the prosecution of those charges.And
therefore the sentencing journal entry is a nonappealable order

thus setting forth the above stated mandated facts therein and

in ortder to constitute a final appealable order in conjunction

with Crim. R. 32(0C).

On September 9, 1991, the trial court issued an Nunc
Pro Tunc Journal Sentencing Entry that stated the
following:

"On 9/9/91, Ordered this journal
entrey be filed NUNC PRO TUNC

to correct the third paragraph

of the Journal Entry dated August
29, 1991 and filed September 9,
1991 to read in part as follows...
"... for an indeterminate period
of not moore than the maximum

of 15 Years and the 8 year minimum
shall be a period of actual incarceration
for thﬁ punishment of the crime

of ...

The above stated entry in itself was not a
a Final appealable entry based on the facts that (1) the entry
fails to state the offense as to which the Nunc Pro Tunc entry

is intended for the actual incarceration and term of punishment
(2) the Nunc Pro Tunc entry

b
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fails to state the remainder of the journal entry of conviction
and sentences remains unchanged, and (3) both the initial journal
entry dated August 29, 1991, and the Nunc Pro Tunc journal entry
dated September 9,1991, were both appealed by counsel in the
instant case See: (Exhibit (d) Notice of Appeal), the appealing
of both these entries is not in compliance with Crim. R. 32(0),
however, the entries in McIntyre's case remain Crim.R. 32(C) deficient
because the Nunc Pro Tunc entry fails to list (1) the charges
for which McIntyre was convicted, and (2) the sentence imposed
Baker, at Paragraph 14,However both Defense counsel and the ‘trial
court relied upon the initial Sentencing Journal Entry filed

on September 9, 1991, to set forth the charges and serntences

to which was void Baker, at paragraph: 14.

Moreover, relying upon its previous decision in Tripodo,
the Supreme Court determined that ‘the multiple documents cannot
be read together to form a final appealable order. Specifically
the Baker court determined that "allow{;g . multiple documents
to constitute a final appealable order, is also an erronious
interpretation of the rule.Only one document can constitute a
final appealable order." Id, at Paragraph 17, citing State v.
Tripodo (1977), 50 Ohio St.2d 124, 127. (Emphasis added).

The requirements set forth in Baker determine whetier an ord-
er is final and appealable pursuant to R.C. Section 2505.02 and
Crim.R. 32(C), regardless of whether an order was journalized
before Baker was decided. see State v. Carter, 9th Dis:. No 24274,
2009-0hio-4161, at Paragraph 5 citing, State ex rel Agosto v,
Cuyahoga Cty Court of Common pleas, 119 Ohio St.3d 366, 894 N.E.2d
314, 2008-4607, at Paragraph 9.

McIntvre's sentencing entries having never constituted a
final,appealableorder infects every subsequent action taken in
his criminal case . The court of appeals acted without subject-
matter jurisdiction when it rendered judgments in subsequent

actions appealed to it by McIntyre. Consequently, any judgment
rendered by the court of appeals thereafter
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is void ab initio. Taking the Supreme Court at its word, the
court of appeals would be required to re-valuate its jurisdiction
over McIntyre's previous appeal in light of the fact that his
1991 sentencing entries do not constitute a final, appealable
order. Such evaluation could only result in the court of appeals
vacating its own judgments accordingly. Van Deryt v. Van Deryt
(1966), 6 Ohio St.2d 31, 36.

McIntyre recognizes that the trial court is inferilor and
has no authority to vacate the court of appeals judgments. McIntyre
merely directs this Court's attention to such reasoning to shed
light on the fact that although he has had previous appeals,
this Court would not be precluded from vacating and voiid the
ab initio sentencing judgment entries and issuing a revised/corrected
entry that could itself be appealed. Culgan Supra.

CONCLUSION
For the foregoing reason, McIntyre respectfully request this

Court to vacate and void the sentencing judgment entries in the
instant matter, and issue forthwith a single correctec entry

in the above captioned case that contain all four requirements
of Crim. R. 32 (C) as construed in Baker, and order tke Clerk
to forward a certified filed copy of the same to McIntyre and
to the Richland Correctional Institution Record Department as

Respectfully Submitted
. . ) -

CEGGJ.; s Leéoy Mglﬁyéeg Jr % ; Z
Number: 571-710 ’ 45?97
Richland Correctional
Institution.

P.0. BOX 8107

Mansfield, ohio 44901

well accordingly.

DEFENDANT IN PROPRIA .
PERSONA
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing motion has
been forwarded to sherri bevan Walsh, Summit County Prosecutor
at 53 University Avenue 6th Floor, Akror;Z ohio 44308. By

regular U.S. postal service on this (7 /2 day of _c¢4

Year 3’;?/)/0 .

Respectfully Submitted

wis Leroy Mc yre,Jr ' éjﬁﬁ{:
Number: 571-710
Richland Correctional Inst.

Mansfield, Ohio 44901
DEFENDANT IN PROPRIA PERSONA

CC. FILE
LMCIJR (WRIT WRITER)
Judge Teodosio (Courtessy Mail)
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| IN THE COURT OF COMMON PLEAS

BT
COUNTY OF SUMMIT
B
_May —Term19_091
THE STATE OF OHIO G o NO. cR01 01 0178
vS.
LaROY [, McINTVRE JOURNAL ENTRY

ol
aka LeROY TYSON

THIS DAY; to-wit: The 13th day of August, A.D., 1991, now comes the
Prosecuting Attorney on behalf of the State of Ohio, the Defendant, LeROY L.
McINTYRE aka LeROY TYSON, being in Court with counsel, VINCENT MODUGNO, for trial
herein. Heretofore, on August 12, 1991, a Jury was duly empanelel and sworn and the
trial commenced and not'being completed, adjourned from day to day until August 12,
1991 at 1:15 O'Clock P.M., at which time the Jury having heard the testimony adduced
by both parties hereto, the arguments of counsel and the charge o the Court,
retired to their room for deliberation.

And thereafter, to-wit: On August 13, 1991, at 10:15 O'Cloch A.M., =aid Jury
came again into the Court and returned their verdict in writing f:nding said

' Defendant GUILTY of the crime of FELONIQUS ASSAULT, as contained in One (1) Count of

the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the SPECIFICATION:

(THO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained in
\

Count One (1) of the Supplement Two to Indictment, with SPECIFICATION ONE TQ COUNT -

ONE of the Supplement Two to Indictment, and further, =aid Jury being unable to

reach a decision on a verdict as to the charge of FELONIOUS ASSAULT, as contained in
Count One (1) of the Supplement One to Indictment, with SPECIFICATION ONE TO COUNT

ONE of the Supplement One to Indictment and SPECIFICATION ONE TO COUNT ONE of the

Supplement Two to Indictment, the Court therefare discharges the Jury without

rejudice in reference to the prosecution of thosze charges. e a .
e P Exhibit (A)(1)

8
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v -~ IN THE COURT,OF, PLEAS
/ | COUNTY MIT
Y > 0 1Zoa 'Y Tern 1991
THE STATE OF OHIO e oY
vs. ’

L ROl NLITARE JOURNAL ENTRY

aka - LeROY TYSON
—PNE O OF VO -

PART T OF II ~ 1474 . 666

THIS DAY, to-wit: The 29th dﬁ of August, A.D., 1991, now comes tha
Prosecuting At*ornay on behalf of tha State of Ohio, the Defendant, LaROY L.
McINTYRE aka LaROY TYSON, being in Court with counsel, YINCEWT MODUGRAD, for
gsentencing; having haretofore on August 13, 1991, vas found GUILTY by & Jury Trial
of FELONIOUS ASSAULT, a= conﬁin.d in One (1) of the Indictment, with SPECIFICATION
ONE TO COUNT OME, and AGGRAVATED BURGLARY, as contained in Count One (1) of the
Supplement Two to Indictment, with SPECIFICATION ONE TO CCUNT ONE of tha Supplement
Two to Indictmant.

Thereupon, the Court inquired of the said Defendant i ha had anything to say
why judgment should not be pronowraed against him; and having nothing at vhat he
had already said and showing no good and sufficient cause why Judgment should not be
pronounced:

IT 1S, THEREFORE, ORDERED AND ADJUDGED BY THIS CCURT that the Dofendant, LaROY
L. McCINTYRE aka LaROY ‘I’M,'b- cosmitted to the Lorain Correctional Institution at
Grafton, Chic, for an actual period of Three (3) Years mandatory senience for
possessicn of a firesrm and for an indeterminate period of not less han Eight (3)
Ycarn'and not more than the maximus of Fifteen (15) Ysars for punishment of the

crime of FELONIOUS ASSAULT, Ohic Revimed Code Section 2903.11(A)(2), an aggravated

felony of the second (2nd) degree, and for an actual period of Three (1) years

Exhibit (A)(2)
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mandatory sentence for possession of a firearm and for an indeterminate jeriod of
not less than Eight (8) Years and not more than the maximam of Twenty Five (28)
Years for punighment of the crime of AGGRAVATED BURGLARY, Ohio Revised Cixde Section
2011.11(A)(2)/(A)(3), an aggravated felony of the first (1lst) dagree, ani! that the
sald Defendant pay the costs of this prosecution for which executicn is hereby
M;arded; cald monies to be paid to the Summit County Clerk of Courts, Court House,
Axron, Ohio 44308.

“IT IS FURTHER ORDERED, pursusnt to the above sentence that the Defendant be
conv;sycd to the Lorain Correctional Ingtitution at Grafton, Chio, i« comsence the
prison intake procedure.

‘ 1T IS PURTHER ORL.LRED that the Six (6) Year mandatory sentsnce impored in:this
case be served CONSECUTIVELY and not concurrently with the sentence impoged in One
{1} Count of the Indictment and Count One (1) of the Supplemant Two to Indictment.

IT 1S FURTHER ORDERED that the sentence imposed in One (1) Count of the
Indictment and Count One (1) of the Supplessnt Two to Indictasnt be served .
CONSECUTIVELY and not concurrently with each other.

APPROVED:

September 4, 1991
Im

10
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IN THE COURT OF COMMON PLEAS

COUNTY OF SUMMIT
MAY 91
Temt____
THE STATE OF OHIO No. _CR 91 Q1 0135
vs.
LeROY L. MCINTYRE — JOURNAL ENTRY
HAae 0 oF o .14 4
P 6‘05

9 Lo

Y F. ICER, Judge
Court Common Pleas
Susmmi unt./, Ohio

ce: Prosecutor Maureen Hardy

Attorney Vincent Modugno
Criminal Assignment
Grand Jury

Booking

sI0

Court Convay

Attorney Barry Ward
Psycho-Diagnostic Clinic
Mg. Maureen Mancuszo

11
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COONTY OF SUMMIT, OHIO oy
(o. Y

INDICTME!: T TYPE: OPEN CR. CASE NO. %1-01-0.35

INDICTMENT FOR: PELONIOUS ASSAULT (1) 2903.11(A)(2) WiTH FIRIARM SPEC
2941.141 AND PRIOR AGGRAVATED FELONY SPEC 2941.142
(XD 1 '
1*‘& Lo Pt 153

In the Common Pleas Court of Summit County, Ohio, of the term of JARUARY,
in the year of our Lord, One Thousand Nine Hundred and NINETY-ONE. -

The Jurors of the Grand Jury of the State of Ohio, within and for the body
of the County aforesaid, being duly impanelled and sworn and charged to

inquire of and present all offenses whatever committed within the limits of
said County, on their oaths, IN THE NAME AND BY THE AUTHORITY OF THE STATE -

OF OHIO,
COUNT OWE

DO FIND AND PRESENT, That LEROY L. MCINTYRE AKA LEROY TYBOM on or about the
30th day of December, 1990, in the County of Summit and State of Ohio, :
aforesaid, did commit the crime of FELONIOUS ASSAULT, in that he did
knowingly cause or attempt to cause physical harm to Galen L. Thompson, by
means of a deadly weapon, to-wit: a Shotgun, as defined in Section 2923.11
of the Revised Code, in violation of Section 2903.11(A) (2) of the Ohio
Revised Code, AN AGGRAVATED FELONY OF THE SECOND DEGREE, contyary to the
form of the statute in such case made and provided and agains: the peace

and dignity of the State of Ohio.

12
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SPECIFICATION OME TO COUNT ONE (R.C. 2941.141)

The Grand Jurors further find and specify that LEROY L. MCINFYRE ARA LEROY
TYSON did have a firearm as defined in Section 2923.11 of the Ohio Revised
Code, on or about his person or under his control while cosmitting the said

Felonious Assault.

SPECIFICATION TWO TO COUNT OME (R.C. 2941.142)

The Grand Jurors further find and specify that the defendant LESOY L.
MCINTYRE AKA LEROY THOMPSON has previously been convicted of the of fense of
Robbery.

AN . SwadY

LYNN C. SLABY, Prosecu:or RAB/cLf
County of Suamit, Ohio

Prosecutor, County of Summit, by

s/ _)<{4(JLA4rvu' a)f — . ]
Assistant Prosecuting Attorhey W\&Qﬂ)\)

KATHERINE KELLER

A TRUE BILL
Poreperson of the Crand Jury

13
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TO: DAVID W. TROUTMAN, Bherifs
County of lHummit, Dhio

LEROY L. MCINTYIIE AKA LEROY TYSON

. R R L
THAT he has beer: indicted by the Grand Jury of the Couqtyigg Summit and
that each persorn namef in the indictment is hcfiby'BEderiﬁ to personally
appear for the purpose of arraignment at 9:00 A.M. on the 13th day of
February, 1991, before the Honorable Mary F. Spicer, Judge of the Court of
Common Pleas in the County of Sﬁmmit Courthouse at 209 South High Street,
Akron, Ohio: and THAT FAILURE TO APPEAR WILL RESULT IN A WARRANT PFOR
ARREST, FORFEITURE OF BOND, IF ANY, OR ADDITIONAL CRIMINAL CHARGES FOR

FAILURE TO APPEAR UNDER O.R.C. SEC. 2937.99.

I certify that this is a true copy of the original indictment on file

in this office.

DIANA ZALESKI, Clerk
Court of Common Pleas

LeJuty

14
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TN W % £) IN THE COURT OF COMMON PLEAS
s 'z,% COUNTY OF SUMMIT
o\
) CASENO. CR 1991-01-0135
)
Plaintiff, ) JUDGE THOMAS A. TEODOSIO
)
vSs. ;
LEROY L. McINTYRE, ) ORDER
)
Defendant. 3

———

This matter came before the Court upon the Defendant’s “Motion to Vacate the Void Ab
Initio Sentencing Judgment Journal Entries, and to Revise/Corre;t Sentencing Entries to Comply
with Criminal Rule 32(C),” filed on February 22, 2010. The Stafé of Ohio filed a Memorandum
in Opposition on February 25, 2010. Upon due consideratiéﬁ and based on the relevant law, the
Court finds the Defendant’s motion not well taken and DENIES the same.

The Defendant was found guilty by a jury and sentenced on September 9, 1991, The
judgment was affirmed on appeal. State v. Mclntyre (May 27, 1992), 9™ Dist. No. 15348. A
motion for a new trial was denied on October 1, 1991. A motion to file a declaratory judgment
was denied on May 16, 2002. A motion for relief from judgment was denied on December 12,
2005. A petition to correct sentencing and a motion for leave to file a motion for a new trial
were denied on March 18, 2009. A motion to correct and modify sentence was denied on June
24,2009. A motion for plain error, motion for preparation of complete transcript, and motion for
appointment of counsel were all denied on August 7, 2009.

The Supreme Court of Ohio has held that res judicata bars any claim that could have been
raised at trial or on direct appeal. State v. Steffen (1994), 70 Ohio St.3d 399, 410, 1994-Ohio-

111, 639 N.E.2d 67; State v. Ruby, 9" Dist. No. 23219, 2007-Ohio-244, at 5; State v. Perry

15
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(1975), 10 Ohio St.2d 175, 226 N.E.2d 104, 39 0.0.2d 189, at paragraph nine of the syllabus. In
the instant case, the Defendant’s claim could have been raised on appeal.
i Upon due consideration and based on the relevant law, the Court finds the Defendant’s
motion to be not well taken. The Defendant’s “Motion to Vacate the Void Ab Initio Sentencing
Judgmcnt Journal Entries, and to Revise/Correct Sentencing Entries to Comply with Criminal
Rule 32(C)” is DENIED. The motion is untimely and barred by res judicata

IT IS SO ORDERED.

JUDGE THOMAS A. TEODOSIO

I certify this to be a true copy of the original -

Dfn]iel h:Irﬁgan. Clerk of Courts.
LA W\ Deputy

cc: Richard S. Kasay, Assistant Prosecutor
Leroy L. Mclntyre, Defendant pro se

16
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QR Qﬁ@b, IN THE COURT OF COMMON PLEAS

RPN FOR SUMMIT COUNTY,OHIO
@&ﬁk Vﬁ%qu CRIMINAL DIVISION
A{§§$Q§ |
STATE OF(; o, ) CASE NO:CR-91-01-0135
Plaintiff, ) JUDGE: TEODOSIO
y MOTION FOR DE NOVO RE=TRIAL UPON
v. - CHARGES THAT.THE TRIAL COURT
. _DISCHARGED THE JURY WITHOUT
LEROY L. MCINTYRE, ) 'PREJUDICE IN REFERENCE
Tﬁ“TEE’?ﬁ@?E&ﬁTT@ﬁ'ﬁ?‘THosE
Defendant. ) CHARGCES . o
) : B

How comes Leroy L. MeIntyre, hereinafter (Defendant) In Propria
Persona, and hereby ﬁé;éé tﬁgé Court to grant the above styled
motion as a matter of law, and due'process right to the Defendant
Puréuant to both the Fourteenth Amendment to the Uﬁited states

Constitution and Article I. Section 16 of the Ohio Constitution.

[THIS COURT MUST CONDUCT A DE NOVO RE-TRIAL AS THOUGH
TRIAL HAD NEVER PREVIOUSLY OCCURRED 1

LAW AND ARGUMENT

61 Ohio App.3d 756, 573 N.E.2d 1150
| Court of appeals of Ohio,Ninth District,Summit County
The State of Ohio, Appellee,
Hague, Appelgént.FN*

FN* reporters Note: A motion for leave to appeal
to the Supreme Court of Ohio was overruled in (1989),
45 Ohio St. 3d 704, 543 N.E.2d 810

According to State v. Hague, the Court in part as follows:

"[Tlhe jury was unable to reach a decision on the

one count of aggravated murder with death specification
and the one count of attempted murder of cadle with

the firearm specification. Without objection from

the defense counsel, the court declared a mistrial.

Page 1 oflZ
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The jury was discharged without prejudice and a
new trial on the:counts on which the jury hung was
rescheduled.”

R.C. 2505.02:Defines "final order" in part as "[a]n order

“that affects a substantial right in an action
that in affect determines the action and prevents
a judgment." Pursuant to Civ.R. 41(B)(3), a dismissal
for failure to prosecute operates as an adjudication
on the merits, unless the court's order:states
otherwise. here the court. A dismissal without
prejudice is not a final determination of the

. rights of the parties and does not constitute

e a judgment or a final order refiling or amending

: of the complaint 1s possible. See Central Mut.
Ins , Co. v. Bradford-White Co, U1987), 35 Ohio
App. 3d 26, 28, 519 N.E.2d 422.

Criminal Rule 32(C): Courts have interpreted [that requirements
of-CrimiR. 32(C) of the Ohio Rules of
Criminal Procedure] as imposing a "mandatory
duty [on the trial court] to deal with

each and every charge prosecuted against

a defendant," "[t]he failure of a trial
court to comply renders the judgment

of the trial court substantively deficient
under Crim. R. 32 (C). '

.. .MCINTYRE'S -ARGUMENT:

pres)

McIntyre argues that the offenses thus

. contained in " Indictment Type Open: Secret Supplement

One," thus charging the Defendant with Felonious Assault {1)(A)(2)

with Firearm specification, victim (Robert Taylor). is still

pending and has not been RESOLVED as a matter of law, as to the

adjudication of said charges. The above stated offenses were

tried before a jury on August 8, 1991,however, the jury was unable

to reach a decision on said offense, and the trial court discharged

the jury without prejudice in reference to the prosecution of

those charges. See [App.B-VERDICT ENTRY].
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Defendant McIntyre is entitled to a[RETRiAL] on the charges

that -the Trial Court discharged the‘jury WITHOUT PREJUDICE.

As such retrial does not violate the statutory protections provided

under R.C. 2943.09 because:

"#+% [Tlhe remaining charges are not
negated by the acceptance of the partial wverdict, but rather
continue to be unresolved, as to the unresolved charges then,
the declaration of a mistrial is the appropriate procedural device
to allow the matter to proceed to a final judgment. The mistrial
furthers the administration of justice and enables the charges
to be finally answered and the prosecution to come to an end.

See STATE V. HAGUE.

By denying the trial court the power to require a retrial
of the Défendant McIntyre when the jury had failed to. reach a
verdict would frequently frustarate the purpose of the law to

protect society from those guilty of crimes. Wade v. Hunter (1949)

336 U.S. 684, 689 [69 S.Ct. 834,837, 93 L.Ed. The doctrine of

double jeopardy where  'the,, jury was found unable to answer

the charges. See State v. Walker (Sept 27, 1987, Summit App.

No. 13172, unreported, 1987 WL 17921, also See, State v. Bikerstaff

(Nov 17, 1982) . Medina App. No. 1141, unreported, 1982 WL 2840,

CONCLUSION

Because neither DOUBLE JEOPARDY nor COLLATERAL ESTOPPEL prevents

the [RETRIAL] of the Felonious Assault with accompanied Firearm

Specification as contained in the Indictment Type Open: secret

Supplement One. McIntyre moves ;:fﬁist _ Court to issue an {ORDER)

De -Novo Re-Trial as though trial had never.previously occupred =~
as to the above stated charges;that™has not" been resolved by .
adjudication by either jury, or by this court due to this
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Court's'"DISCHARGEMENT OF THE JURY WITHOUT PREJUDICE IN REFERENCE

TO THE PROSECUTTION OF THOSE CHARGES. Defendant McIntyre also

moves this Court to convey him before this Court in order for
these matters to be resolved upon the official record and journalized
correctly, and in the interest of justice. Justice delayed is
justice denied.
Respectfully Submitted

== y
Nunfber: 571-710
Richland Correctional Inst.
P.0. BOX 8107
Mansfield, Ohio 44901

Counsel For Defendant
In Propria Persona

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing motion has b~
een forwarded to Mfs.Sherri Bevan Walsh, Summit County, Ohio-
Prosecuting Attorney, at 53 University Avenue 6th Floor Criminal
Division , Akrom, Ohio 44308. By regular U.S. postal service
on this 20th day of December Year 2010.

- Respectfully Submitted

o

Defendant

CC. FILE

Ohio Public Defenders Office (Columbus, Ohio)
Ohio Innocence Project (Cincinnati, Ohio)
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mxs DAY, to-wit: Tha 13th dey of Aupamt, A.D., 1991, now comes tha

Promtinq Rttorney on behslf of the State of Otiio, the Defendsnt, LeROY L.
McINTYRE aka LeROY TYSON, being in Court with counsel, VINCERT NOGURE), for trisl
ﬁerein. Heretofore, on Auguct 12, 199?;, a Jury wag duly espareled and gworn snd the
trial eamced and not being mlﬁted adjmd froe dey to dey wtil Rupuet 12,

1991 &t iz 15 O'Clock P.M., at vhich t!.m the Jury heving h&u‘d tha t.cr.timny léﬁu@e&

bybothaartxe:betm,ﬂaumofmlmmmaftmmm.

retired to their room for deliberstion.

Ind thereafter, to-wit: On Ruguet 13, 1991, ot 10:18 O'Clod-: AM., caid Jury

cama 23ain inta the Caur’c znd returned ’c.hair verdict in writing firﬁinq caid
Defandant GUILTY of the crime of FELONICUS ASSAOLT, ss contained 1n One (1) Coxmt of *
the Indictmmt, with SE’ECIFIS’.Z&'\'IOS Oug TO COIT ORE, NOT GUILTY of thi SE'ECIFIC&TIW
THO TO COUNT oea, and GIILTY of the crisa of m&mm m&ay, ea contained in
Count Ona (1) of the Supplesent m ta Indictsent, with SPECIFICRTION 8 TO COMNT
O of the Supplemant Tvo to. Indictzent, and further, sid Jury beng ineble ta
reach a decigion on & verdict se to the charge of FELONICUS ASSAULT, &f contiined in

Coumt One (1) of the Supplepent Ong to Indictsent, with SEECIFIC&TICH O 10 ooemr

ONE of the Supplement One to Indictment end SPECIFICATION OSE TO (OUNT OE of the
Supplesent Two to Indictment, the Court therefore dischergss the Jury without

prejudice in reference to the progecution of thoss cherges .
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:r\‘\"’f\:—i ‘N; LR
AN 10 IN THE COURT OF COMMON PLEAS
1 -3 A0 SUMMIT COUNTY, OHIO
\ { \‘)\)“ \[
(JEp\zSJE&ﬁEﬁ ﬁi‘ OHIO CASE NO. CR 91-01-0135
Plaintiff
JUDGE TEODOSIO
V.
LEROY MCINTYRE
Defendant STATE’S MEMORANDUM

Defendant MclIntyre filed a frivolous Motion for De Novo Retrial on
December 22, 2010. Mclntyre believes that because a charge of felonious
assault with a firearm specification was dismissed without prejudice in 1991
he is now entitled to a trial on that charge. He observes that failure to do
so would frustrate the purpose of the law to protect society from those
guilty of crimes.

The motion is patently frivolous but if McIntyre wants to protect
society he may petition to plead guilty to the charge, waive all defects in
prosecution, and a bill of information will be prepared.

Otherwise the court of appeals has determined that the sentencing
entry in this case is a final order. State v. McIntyre, gth Dist. App. No.

25292, 2010-Ohio-4658.
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And Mclntyre is currently prosecuting an appeal from this Court’s
Order dated October 12, 2010 denying a motion for leave to file a motion
for new trial, C.A. 25666. This Court is without jurisdiction to act on the
motion. State v. Kase, 7th Dist. App. No. 09 BE 18, 2010-Ohio-2688, f11.

The State requests that the motion be denied and that costs be taxed
against McIntyre.

Respectfully submitted,

SHERRI BEVAN WALSH
Prosecuting Attorney

=S|

RICHARD S. KASAY /

Assistant Prosecuting Attorney
Summit County Safety Building
53 University Avenue, 6th Floor
Akron, Ohio 44308

(330) 643-2800

Reg. No. 0013952

PROOF OF SERVICE

I hereby certify that a copy of the foregoing has been mailed by
regular U.S. Mail to Leroy L. McIntyre, Number 571-710, Richland

Correctional Inst., P.O. Box 8107, Mansfield, OH 44901 this 3rd day of

NP2

January, 2011.
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RICHARD S. KASAY
Assistant Prosecuting Attorney
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IN THE COURT OF COMMON PLEAS
co%g@mﬁ(sa\wn

IR o 27

THE STATE OF OHIO Case No. CR 91 01 0135

vs. SUMMIT ’“@: "3‘
- QLERKCF G55 5o RNAL ENTRY
LEROY L. MCINTYRE

On January 4, 2011, IT IS HEREBY ORDERED that the Pro se motion for de novo

re-trial is denied,

APPROVED:

January 4, 2011

pmw
THOMAS A, TECDOSIO, Judge
Court of Common Pleas
Summit County, Ohio

cc: Prosecutor Colleen Sirns

LEROQY L. MCINTYRE #571-710, Richland Correctional Institution- CERTIFIED

| certify thlS to be a true copy of the original
Damei M. Hpmgan Clerk of Courts.

Wg\ Deputy

26
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- IN THE COURT OF COMMON PLEAS
L " FOR SUMMIT COUNTY,OHIO
CRIMINAL DIVISION

STATE OF oHIio = . CAGE NO: GR-91-01-N135

Plaintiff, JUDRE: THOMAS A. TEODDSIO

MOTION TO CORRECT CLERICAL

. MISYAKE IN VERDICT JOURNAL
LEROY L. MOINTYRE, ) ENTRY ARISING FROM OVERSIGHT
OR OMISSION.PURSUANT TOD
CRIMINAL RULE 36(A).

NDefendant.

Mow comes Leroy L. MeIntyre, hereinafter (Defendant) In Propria

Persona, and hereghy respectfully moves this Honorahle Court te grant
the ahove styled motion as a matter of law supported hy the helow
stated facts. Defendant McIntyre's current motion is not (frivolous),
and Criminal Rule 36(A) authoarize's this Court to correct the
camplained mistake that is nsvident below and as exhibited herein.

Respectfully Submifted

Leroy htyre
Mumnher: 571710
Grafton Corr Inst.
2500 5. Avan Belden Rd
Grafton, Dhin L40LL

Counsel for Defendant In
Propria Persana

NOTICE
.. Notice:is hereby given to the States Plaintiff that the failure to
respond to the above styled motion hy affirmation within Thirty (30)
days of the Tiling date of this motion., will be dezemed as an
admission af the facts presented herein and below by tha defendant
McIntyre,

STATE OF OHID ) g5, 5ypRN AFFIDAVIT IN SUPPORT BY:
COUNTY OF LORAIN) LEROY L. MCINTYRE, DEFENDANT

T Leray L. McIntyre, herehy state and attest that I am an adult over
the age of eighteen(18) Tears and I am compztent to testify to the
same and as to all statements of facts contained hereinto which all
statemants made are true and correct to the best of my knowledge,
understanding and helief.And all statements made are made under ths
strict penalty of perjury under the Law/Laws of the State of Ohio

and I stats as follows:

Pag;ﬂ of &
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LAW AND ARGUMENT

CRININAL RULE 36(A) PROVIDES:

"Clerical mistakes in judgments,orders

or other parts of the record, and errors
in the record arising from oversight

or omission may be corrected by the
court at any time."®

DOCTRINE OF RES5 JUDICATA DOES NOT APPLY:

1.) In the instant caese, the States Plaintiff may contend that
this court should deny Defendant MelIntyre'!'s current motion under the
Doctrine of res Judicata, howsver, said doctrine does not apply to
the current motion before this court. Being that, Pursuant to Crim.
R. 36(A), said rule is completely vold of any time restraints to
which a Defendant may motion the the court to carrect its Journal
Entry especially when an clerical wmistake, errors arising from
oversight or omission has heen discovered. Defendant McIntyre has =a
clear legal right to have the proceedings and the courtlsipnoouncemaent
to be properly journalized to which he has been involved in
journalized, and the court has a duty tn journalize its proceedings
and announcement's.

MCINTYRE'S ARGUMENT

2.) MeIntyre will be clear and on point with ﬁis argument so there
will be any misunderstanding on the part of the states Plaintiff.

i MeIntyre argues, that the attached Journal Entry (Exhibit.A-Vol 1474
Page 656). Said entry clearly states Two(2) legal impossibilities
that must be corrected as a matter of law. as far examplae, (1) the
attached journal Eatry specifically states that Defendant McIntyre
wags found (Guilty) of the offense of Aggravated Rurglary, as
in Count one of the Supplement One(1) of the supplement Twuo(2) to

Indictment, with "SPECIFICATION ONE TO COUNT ONE OF THE SUPPLEMENT

Pag§82 of &4
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TWO TO INDICTMENT, (2) the Journal entry further reads; said jury

heing unable to roach a decision on a verdict as to "SPECIFICATION

ONE TO COUNT ONE OF THE SUPPLEMENT TWO TO INDICTMENT." The same two

specifications refarred above is Tor a (Firearm specification).for the
exact same offense to which Aggravated Burglary.

7.) That its clear fTrom the face of the attached Journal Entry
that 2 clear mistaks has been mads in said entry, and there exlsts
hoth Vagueness and Ambiguity that is not guestionable.

4.) The States Plaintiff may contend that the passags of time
may be an issue being that defendant's case is nearly Twenty One
Years old, hut that alone does not negate the fact that a crucial
mistake has heen made and needs correcting despite of the results
correcting the Journal Entry may produce in this case,inasmuc, any
tims factor is not relevant nor applles to Crim. R.3G(A).

CONCLUSTION

5.) based upon the above stated facts exhihited by the attachad
Journal Entry as wvvidence. the evidence shows Two(2) legal
impossibilities as to (1) Defendant being found guilty by the jury of
the Firearm specification as to the offense of aggravated Burglary,
and (2) the jury not heing able to reach a decision as to the Firearm
Spaecification for the offense of Aggravated Hurglary as contained 1in

SPECIFICATION ONE TO COUNT ONE OF THE SUPPLEMENT TWO TO TINDICTMENT.

6.) Defendant McIntyre respectfully moves this Honorable Court to
correct its entry, and being that theres exists vaguzness and
ambiguity between Defandant being found guilty of the firearm
specification as to the offense of Aggrvated Burglary and the jury
heing unahle to reach a decision as to the firearm specification to
the offense of Aggravated Burglary. McIntyre moves this court to

construs the later that "the jury was unable to reach a decision as

Page 3 of &4
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Leéro . MclIntYyre

Counsel Far Defendant

In Propria Persona
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COPY IN THE COURT OF GOMMON PLEAS
iy COUNTY OF SUMMIT:

Con 13 AT
MAY I P (1 Term 19_¢01

THE STATE OF OHIO .. No. _cm e fy 0135

i e

VS.

 LaROV I, MoINTVRE JOURNAL ENTRY

aka LeRQY TYSON

L ALTA w0

THIS DAY, to~wit: The 13th day of August, A.D., 1991, now comes the
Prosecuting Attorney on behalf of the State of Ohio, the Defendant, LeROY L.
MoINTYRE aka LeROY TYSON, being in Court with coungel, VINCENT MODUGNO, for triszl
herein. Heretofore, on August 12, 1891, a2 Jury was duly smpaneled and sworn and the

trial commenced and not being comp

—
I L‘
ﬁ.\
i

~

adjourned from dav to day until Avgust 12,
1891 at 1:15 O0'Clock P.M., at whish time the Jury having heard the testimony adduced

1,

ny both parties hereto, the arguments of counsel

u
—+
e
=
X}
[
In]
]
[&]
™h

A

i

" the Court,
retired to thelr room for deliberation.

An

[wN

theresafter, to-wit: On August 13, 1891, at 10:16 O'Clock A.M., =zaid Jury

| came again into the Court and returned their verdict in writing finding said
Defendant GUILTY of the crime of FELONICUS ASSAULT, as contained in One (1) Count of
the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the SPECIFICATION
TWO TO COUNT ONE, and GDILTY of the crime of AGGRAVATED BURGLARY, a=z contained in
Count One (1) of the Supplement Two to Indictment, with SPECIFICATION DONE TO COUNT
ONE of the Supplement Two to Indictment, and further, =said Jury heing unable to
reach a dercision on a verdict as te the charge of FELONIOUS ASSAULT, as contained in
Count One (1) of the Supplement One to Indictment, with SPECIFICATION ONE TO COUONT
ONE of the Supplement One to Indictment and SPECIFICATION ONE TO CDUNT ONE of the
Supplement Two to Indictment, the Court therefore discharges the Jury without
prejudice in reference to the prosecution of thoze chargss.

1
[AﬁD.A*lJ

Y 30
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Thereupon, due to the dizappearance of said Defendant, the sentencing is hereby

held in abeyance.

APPROVED ¢
Ceptanber 4, 1991

jm

Ay
Pt b J

y ARY F/fFPICER, Judge
4 Court Cormmon Pleas
Summeit? County, Ohio

Progecutor Maureen Hardy
Attorney Vincent Modugno
Criminal Assignhment
Booking

Attorney Barry Ward

M=. Maurgen Mancuso
Paycho-Diagnogtic Clinic

[»]
o}
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IN THE COURT OF COMMON PLEAS
.- COUNTY:OF SUMMIT

NI OCT 12 PHI2:29

THE STATE OF OHIO Case No. CR 91010135

RN
Jl\.il,‘v'!

. ik e U;RTS

LEROY L. MCINTYRE
AKA LEROY TYSON

JOURNAL ENTRY

On October 11, 2011, upon due consideration of this Court, IT IS HEREBY ORDERED that the
Journal Entry dated August 13, 1991 be amended to read as follows:

THIS DAY, to—w'it: The 13t day of August, A.D., 1991, now comes the Prosecuting Attorney on behalf
of the State of Ohio, and the Defendant, LEROY L. MCINTYRE AKA LEROY TYSON, being in court with
counsel, VINCENT MODUGNO, for trial herein. Heretofore, on August 12, 1991, a Jury was duly empaneled
and sworn, and the trial commenced, and not being completed, adjourned from day to day until August 12,
1991 at 1:15 p.m., at which time the Jury having heard the testimony adduced by both parties hereto, the
arguments of counsel, and the charge of the Court, retired to their room for deliberation.

And thereafter, to-wit: On August 13, 1991, at 10:15 a.m., said Jury came again into the Court and
returned their verdict in writing finding said Defendant GUILTY of the crime of FELONIOUS ASSAULT, as
contained in Count 1 of the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the
SPECIFICATION TWO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained
in Count 1 of the Supplement Two to Indictment, with SPECIFCIATION ONE TO COUNT ONE of the
Supplement Two to Indictment; and further, said Jury being unable to reach a decision on a verdict as to the
ch'arge of FELONIOUS ASSAULT, as contained in Count 1 of the Supplement One to Indictment, with
SPECIFICATION ONE TO COUNT ONE of the Supplement One to Indictment, the Court therefore discharges -
the Jury'\irithout prejudice in reference to the prosecution of those charges.

Thereupon, due to the disappearance of said Defendant, the sentencing is hereby held in abeyance.

APPROVED:
October 11, 2011
Pmw for jam

. THOMAS A. TEODOSIO, Judge
Court of Common Pleas
Summit County, Qhio

cc:  Prosecutor Dustin Roth el s
Attorney Vincent Modugno T T
Attorney Barry Ward St e
Bureau of Sentence Computation — CERTIFIED -;2;.??'
LEROY L. MCINTYRE #571-710, GRAFTON Correctional Instltutmr\. T
GRAFTON Correctional Instltunon« CERTIFIED

32
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IN THE COURT OF COMMON PLEAS
FOR sumuﬁywﬁgPNT Y5010,

CRIMINAL TON/A
WIZJUH 14 PH 2: 17

STATE OF OHIO s Q}pA.T(YM,H$J CASE NO: CR-91-01-0135
'\ SR :

Plaintiff, - JUDGE: THOMAS A.TEODOSIO

~Vs.

LEROY L. MCINTYRE

NOTICE TO PROCEED TO TRIAL
Defendant. o UPON RETRIAL

Now comes Leroy L. McIntyre, hereinafter [Defendant], in Propria

Persona, and hereby gives his [NOTICE] of his inclination to
proceed to trlal as to the Supplement One to Indictment thus
charging the Defendant with the alleged offense to-wit Felonious
Assault 'with accompaniéd.. Specifications in the above captioned
case. |
The aBove stated offense 1is curreﬁtly pending retrial before
this court and until these matters are presented Before a jury
and a [VERDICT]Abeing rendered by a jury either in favor of the
Defendant or the State's Plaintiff, this matter of the supplement
indictment will continue to be subjéct to disposition by a jury.
The Defendant McIntyre will not move for these pending matters
to be resolved in the absence of a Jury trial commenc1ng before
this court. Nor is any counsel that has been app01nted to this
case is pérmltted, or authorized by the Defendant to dispose
of this matter proceeding to trial without first obtaining and
in writing by the Defendant McIntyre that this case and matters
at hand will be disposed of by other meand other than a jury trial.

Notice as to the above is hereby given to all parties in

Page 1 3% 2
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this matter.

Respectfu}ly Submitted
I.eroy~1.. McIntyre _

In Propria Persona -

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice
- was forwarded to Mr. Joe Fantozzi, Assistant Prosecuting Attorney
for Summit County,Ohio at 53 University Ave 6th Floor Criminal
Division Akron, Ohio 44308. By regular U.S. Postal Service on

this /744 day of Hwe ¢ Year A6/ -

5 -

Respectfully Submi d

. McIntyre
571-710
Grafton Correctional Inst.
2500 S. Avon Belden Rd
Grafton, Ohio 44044

In. Propria Persona

C.C.

Ohio Innocence Project

Adam Vanho, Attorney At Law
Mr. James a. Williams

Ms. April Thomas

Page 2 %ﬁ 2




HE COURT OF COMMON PLEAS
VRIA A 9: 2¢ SUMMIT COUNTY, OHIO

i—t}’
z,
"i_

STA E \E@I@[Q CASE NO. CR 91 01 0135
Plaintiff

JUDGE TEODOSIO
V.

LEROY MCINTYRE
STATE’S MEMORANDUM

Defendant

The Defendant filed a Motion to Proceed to Trial Upon Retrial;
Motion for Bill of Particulars; and Motion for Discovery on June 14, 2012.

This Merﬁorandum should be accepted instanter as undersigned was
out of the office June 21-June 22, 2012.

Defendant wénts'to go to trial on a supplemental count upon which
the jury could not reach a verdict. Seé Entry dated October 12, 2011 nunc “
pro tunc amending entry dated August 13, 1991.

The State .gives notice that it will not retry this count. The count of-
felonious assault with specification one, count one of supplement one
should be dismissed with prejudice.

All motions are moot.

Respectfully submitted,

35
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SHERRI BEVAN WALSH
Prosecuting Attorney

ARy

RICHARD S. KASAY—
Assistant Prosecuting Attorney
Summit County Safety Building
53 University Avenue, 6th Floor
Akron, Ohio 44308

(330) 643-2800

Reg. No. 0013952

PROOF OF SERVICE

I hereby certify that a copy of the foregoing has been mailed by
regular U.S. Mail to: Leroy McIntyre, Number 571-710, Grafton Corr. Inst.,

2500 S. Avon Belden Road, Grafton, OH 44044 on this 28th day of June,

A Voo

RICHARD S. KASAY
Assistant Prosecuting Attorney

2012.
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IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO T :
DANIEL M. HORRIGAN

STATE OF OHIO, ) CASENO. CR [992-0] ;40335 PH 2: 2|
)
Plaintiff, ) JUDGE THOMA%@! fg?}é}(;BDOSIO
A Uk 1™ 41 /
) CLEH QF Ci fp (ol
vs. )
)
LEROY L. McINTYRE, ) ORDER
)
Defendant. )

This matter came before the Court upon the Defendant’s “Notice to Proceed to Trial
. Upon ﬁetrial” filed on J urie 14, 2012. The State of Ohio filed a Memorandum in opposition on
June 27,2012.

In the State’s Memorandum, Assistant Prosecutor Richard Kasay states, “The State gives
notice that it will not retry this count. The count of felonious assault with specification one,
count one of supplement one should be dismissed with prejudice.” Therefore, the Court hereby
reclassifies the State’s Memorandum as a “Motion to Dismiss” the aforementioned count and
specification.

Upon due consideration, the Defendant’s “Notice to Proceed to Trial Upon Retrial” is
DENIED. Furthermore, the State’s “Motion to Dismiss” is GRANTED. The Court dismisses
the charge of Felonious Assault, as contained in Count One of Supplement One to the
Indictment, as well as the Specification One to Count One of Supplement One to the Inciictment.

IT IS SO ORDERED.

JUDGE THOMAS A. TEODOSIO

cc: Richard S. Kasay, Assistant Prosecutor
Leroy L. Mclntyre, Defendant pro se
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"IN THE COURT OF COMMON PLEAS
FOR SUMMIT COUNTY,OHIO

k\¥§“CRIHINAL DIVISION

SN\” ST .
STATE OF OHIO .\?yﬁv \0 ¥ : CASE HO: CR-91-01-0135
Plaiatiff ‘§Q§&§§f? : JUDGE: TEODOSIO
SO S o T
¥s. p\&ﬁx i : MOTION FOR DE NOVO

RETRIAL IN ORDER TO
DISPOSE OF R.C.2941.142
PRIOR AGGRAVATED FELONY

SPECIFICATION.,

LEROY ;.'uCIutzxz

Defendant.

Now comes Leroy L. McIantyre, hereinafter (Defendaat) in
Propria Persona, and hereby moves this court to grant the above
styled motion as a matter of law and due process right to the
Defendant.

Currently Mr. McIntyre is pending retrial as to Indictment
Type: Supplement One, however, Indictment Types; Open Felonious
and Supplement Two Aggravated Burglary, both contained R,C,
2941.142 Prior Aggravated Felony Specifications that has not
been disposed of in this case to ﬁhich renders the underlying

offense as contained in Indictment Type's: Open and Supplement

Two (NON FINAL).See State v. Goodwin, Niath Disftféf, C.A. No.

23337; also State v. Hayes, Ninth District. No.99CA007416.
At this present time, there are any appeals pending in this
case to vhich .would prevent this court from exercising its juris-

diction to grant the above styled motion and proceeding forward

‘to trial forthwith.

The instant moﬁion before this court is clearly an (PKETRIAL
MOTION), and as such, any denial of same by this court, is not‘
subject to Appellate review due Fo Trial Court's denials of
pretrial motions in'a criminai proceeding does not cbnstitufe

i

a final order. See State v. McIntyre, Hinih District, C.A, No.

Page 1 gPG
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;//// 25800° also See (Exhibit.A-Appellate Court's Entry of Dismissal).
-Thevfacts upon which Mr. McIntyre is relying on in support
of his motion, are'f@liy developed within the attached Memorandum

In Support.

Respecffilly-Snb tted

. McIntyre
r: 571-710
Grafton Corr Inst.
2500 S, Avon Belden Rd
Grafton, Ohio 44044

In Propria Persbna
MEMORANDUM IN SUPPORT

LAW AND ARGUMENT:
1.) Criminal Rule 31 (A) provides as follovs.

"The vetdict (SHALL) be unani-ons it (SHALL)

be in writing, signed by (ALL) jurors concurring
'therein. and returmed by the jury to the judge
to the judge in open court.”

- 2,) Im State v. Goodwin, Ninth District Court of Appeals
for Summit County, Ohio, C.A. No. 23337 (Decided Nay 16, 2007),
held in pertinent part as follows:

(Patgl) “This Court dismisses Mr. Goodwins attemp-
ted appeal because it has concluded that a trial
court’'s failure to dispose of any charges brought
against a defendant in a (SINGLE CASE) renders

its judgment non-final in regards to (ALL THE
CHARGES) ."

3.) In State v. Hayes, Ninth District. No. 99CA007416, 2000
WL 670672 (Decided May 24, 2000).The Appellate Court held:

A third panel concluded that the failure to
dispose of tvo (SIECIFICATIONS) against a defeanda-

nt rendered the journal entry disposing of three
charges and two (SPECIFICATIONS) against him
(NON FIEAL)."

4.) Mr. McIntyre argues (1) that (Exhibit.B-Verdict Entry),
contains a finding of (NOT GUILTY) ag to R.C. 2941.142 Prior

Page 2 %% 6
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Aggravafgd Felony Specification to which said verdiect was not
unanimousiy rendered by the jury inm this case and returhed by

the jury in writing to to the trial court Judge William H, Victor
in open court pursuant to Crim. R. 31 (A)., (2) the records

and files in this case, are completely void of any (JURY VERDICT
FORM) remotely establishing that the jﬁry had returned their
verdict in writing. Thus, finding Mr. McIntyre (NOT GUILTY)

of said specification., (3) the Indictment Type's: Open Felonious
Assault, Supplement One Felonious Assault, and Supplement Two

Aggravated burglary. All contained an R.C., 2941.142 Prior Aggrav-

"ated Felory Specification that was required to have been disposed

of in this case. And in the absence of any verdict being rquered
by the jury in this case, as to said specifications, rendef;
all of the underlying offenses as stated above in .this case
(NON FIﬁAL). See STATE V, GOODWIN AND STATE V, HAYES,

S5.) The trial court had usurped its authority by entering 
a phantom verdict of (NOT GUILTY) in the verdict entry in this
case. And the actions of the trial court was erroneous and contr-
ary to law to which thé court's actions has resulted in all :
offenses and accompanied specifications in this case being'non‘
final and must be retried before a jury as a matter of law and
right to Mr. McIantyre.

6.) This court cannot move forward now, just on the Supplement
One Indictment before retrial without as vwell moving forward
to trial upon Indictment's Type: Open Felonious Assault and_
Aggravated Burglary,

7.) Mr. McIntyre had elected a trial by'jury upon all charges

and accompanied specification's charged against him. First of

all, if there is a conviction, in this case, it must be for

40
Page 3 of 6
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(1) all the underlying offensgs in the Indicﬁmentfs in this

case;»(Z) with firéarm specification'é, and then (3) "a finding

5135 by the jury beyond a reasopaple doubt as to the
(SPBCIFICATIGN) involving prior cgﬁvicfton. See State v, Byrd,
Eighth Diéfrict, ﬁo. 49267 (Deétded Auéusf 5, 1985).

8.) By the trial court placing in the verdict entry of coﬁvic-
tion, a finding that was never madé by the jdry, canvonly be
viewed as being erroneous ahd contiary to léw. In Scott v, Volke
C.A. No. 2496 (Decided December 6, 1953), Ninth District Court

of Appeals. The Appellate Court held as follows:

PER CURIAM

°"Ve?have reached the conclusion that the right to amend or

correct a verdict returned by a jury is goverened in this state

by statute. If the charge is one of substance, it must be made
by the jurors before their discharge (- 11420-10, GC); 1f it

is one of form only, it may be made by the court with the assent
of the jurors before their discharge (- 11420-111, GC). See
11363, 6.C., relating to power of a court as to amendments,

does not apply to amendment of a verdict. James Clark and Orders
v. Williams Irvin, 9 0. 131, at (.'.132). The trial court commit-
ted error in ordering the-aneqdlents of the court's record ‘which
were made in this case, and it follows that the judgment of

the trial court, which wvas not based upon a verdict rendered
agaigst the plaintiff in error vwas erroneous and contrary to
law,, S

g

é.) This court's previous trial court Judge, in 1991, had
had clearly'and convincingly according to the official ggcord
in fhisvcaée. Had entered a judgment of (NOT GUILTY), ;Lich
was not'based upon a verdict rendered in favéf'of tge'Defendant
McIntyre in error, was erroneous and conttéry to law., And to
which had prejudiced the State's Plaintiff, énd deprived the

Defendant McIntyre of his due procéss rights guarantees to be

- tried upon all offenses and specifidations before a jury trial

and these facts cannot be disputed by the State's Plaintiff

Page Aﬁ 6
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e in this case. A
CONCLUSION
Based upon the above stated facts, Mf. McIntyre moves this
Honorable Court to grant the foregoing motion. And in doing.
so, Mr, McIntyre request of this court to (1) conduct an evident-
iary hearing so the facts may be fully developed upon the record
~of whether or not tﬁe records and files in this case, shows
a verdict form returned in writing by the jury in this case.
Thus, finding Mr. McIntyre (NOT GUILTY) of the R.C. 2941.142
Prior Felény Specification., In order for all the underlying
" offenses in this case to be‘final., (2) for this court to conduct
a status hearing upon ail untried 6ffenses in this case pending
"including and not limited to a11;accompanied4specifications,
and after the facts‘have been established upon the record thaf
~any finding of (NOT GUILTY) was not rendered by thefjury. for
this court and uﬁon its inherent pover. To vécateAand vpid thé
Verdic£ Entry, as vell the Sentencing Entry in this case due
to both instruméﬁts are not final appeélable orders until all
offenses and accompanied specifications has been disposed of
STATE V. GOODWIN AND STATE V. HAYES. Andfany further relief

this court deems just and proper and in‘the interest of justice.

Respgctfully sn:;%gg?n |
Eeroy%. ﬁci;tyre ‘ %

In Propria Persona

Justice delayed is justice denies.

Page 5 of 6
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. CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing motion
was forwarded to Mr. Joe Fantozzi, Assistant Prosecuting Attorney
for Summit County, Ohio 53 University Avenue 6th Floor Criminal
Division Akron, Ohio 44308, By regular U.S. Postal Service on
this 5th day of July Year 2012.

¥ Respectfully Sybmitte |
Lero « McIntyre m35¥1-710

Grafton Corr Inst.
2500 S, Avon Belden Rd
Grafton, Ohio 44044

In Propria Persona

C.C. FILE
Ohio Innocence Project

Mr. Phill Tresler, Personnel
of the Akron Beacon Joqtnal Newspaper Company

y

Page 6 of 6

43



coPY.

N e

YN THE COURT OF APPEALS

STATE OF OHIO ) COURT L AT AN
""" NINTH JUDICIAL DISTRICT

AN
)ss: AN

COUNTY OF SUMMIT
N : 2011 DEC30 P 1: L3

S C AL No. 25800

STATE OF OHIO
Appellee
V.

LEROY L. MCINTYRE

Appellant v JOURNAL ENTRY

Appellant, Leroy L. Mclntyre, has appealed from the trial court’s denial of his
“Motion For De Novo Re-Trial Upon Charges That the Trial Court Discharged the Jury

Without Prejudice in Reference to the Prosecution of Those Charges.” Essentially, his

motion asked the trial court to set a trial date for an outstanding charge, and the trial court |
denied the motion. This is not a final order from which an appeal may be taken. See State

v. Rattray, 8th Dist. No. 85708, 2005-Ohio-5152, citing State v. Scott (1984), 20 Ohio

App..3d 215 (generally, the denial of pretrial. motions in criminal proceedings does not
constitute a final appealable order). In his brief on appeal, Mr. MclIntyre argued both that
the trial court should have set a trial date and that the charges should be dismissed, a claim

he did not make in the trial court. If dismissal is the remedy he seeks, he may be able to file

review, the attempted appeal is dismissed for lack of a final, appealable order.

/?\ _
el Jwa__/'

Concur: : E - o - - [EXHIBIT.A]
Belfance, P.J. . 44 TR
Whitmore. J. -

‘a motion to dismiss in the trial court alleging a violation of his speedy-trial rights. Upon
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: E  IN THE COURT OF COMMON PLEAS
7 GOUNTY ORSUMMIT

: 'ZBEI‘IDC.I 2 pM2:29 ,
THE STATE OF OHIO ) CaseNo. CR: 91010135

)!
bn iv v

CLERKOIC URTS JOURNAL ENTRY

vS.

LEROY L. MCINTYRE
AKA LEROY TYSON

_ On October 11, 201 1, upon due consideration of this-Court, IT Io HEREBY ORDERED that the
Journal Entry dated August 13,1991 be amended to-read as- follows '

~ THIS DAY, to;v(iit; The 13% day of August, A.D., 1991, now comes the'Prc_)secuting Attorney on behalf
of the State of Ohio, and the D_efenda_nt, LEROY L. MCINTYRE AKA LEROY TYSON, being in court with
counsel, VINCENT MODUGNO, for trial hérein. Heretofore, on August '12, 1991, a Jury was duly empaneled
and sworn, and the trial c_ummenced, and not being completed, adjournecI' from dayto day until August 12,
1991 at 1:15 p.m., at which time the Jury having heard the testimony adduced by both parties hereto, the
arguments qf counsel, and the charge of the Court, retired.to their room for deliberation.

And thereafter to-wit: oh August 13, 1991, at 10:15 a.m., said Jurj eame again into the Court and
returned then‘ verdict in wrltmg finding said Defendant GUILTY of the crime of FELONIOUS ASSAULT, as
contained in Count 1 of the Indlctment with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the
SPDCIFICATION TWO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained

in Count 1 of the Supplement Two to Indictment, with SPECIFCIATION ONE TO. COUNT ONE of the
T ‘»:dec1swn onva verdict as to the

Suppleinent Two to Indlctment and further said Jury being: ungble 0 rea
cha:rge of- FEL.NIOUS' ASSAU ’I‘f{- as:contained in Count 1 of* the Supplem
. SPECIFICATION ONE TO COU ONE of the. Supplement One to Indxctrnent the Court: therefore discharges

- One to. Indlctment with

the- Jury w1thout prejudlce‘m reference to the prosecution of those charges ‘
Thereupon due to the dlsappearance of:said Defendant the sentencmg is- hereby held in abeyance

*ArP ROVED
Octobet 11, 2011 -
‘Pimw for jam

THOMAS A. TEODOSIO Judge
Court of Common Pleas -
Summit County, Ohio

cc:  Prosecutor.Dustin'Roth : _ _
. Attorney Vincent Modugno : o _ :
«. Attorney Barry Ward ' [EXHIBIT.B]
Bureaucof: SentenceComputation — CERTIFIED - :
LERQY L. MCINTYRE #571-710, GRAFTON Correctional Institution- CERTIFIED"

GRAFTON Correctipnal Institution- CERTIFIED
- 45
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w2 "IN THE.\COURT OF COMMON PLEAS

i 3 pYFOR” SUMMIT COUNTY,OHIO
STATE OF Owﬁﬁxsh\ :  CASE No: cH-91-01-0135
| Pla{ﬁgg; : | .JUDGE: THOMAS A, TEODOSIO
Vs. Cﬂg&“ : MOTION INVOKING TRIAL COURT'S

INHERENT POWER TO VACATE AND
VOID ITS VOID SENTENCE RENDERED.
WITH DEMAND FOR IMMEDIATE
Defendant. : DISCHARGE FHIOM FURTHER CONFINEMENT

LEROY L. MCINTYHNE

Now comes Leroy L. McIntyre,Ahereinafter [Defendant] in Propria

Persona, and hereby respectfully moves this Court to entertain
and grabt the above styled motion by this court's inheeent powver-

At this present time this Court has and maintains Jurisdiction
over the pleadings, and that there are any pending appeals in
this:case that would prevent this court from addressing and ruling
on the'complained matters herein and below.

The above styled motion should not be recast as an Post-Conviction .
Petitibion. Said motion is specific and proper remedie.Inasmuch,
the Doctrine of Res Judicata does not appiy in this matter due QWM
to the judgment of sentence is void and contrary to law.

This Court's authority over the -above styled motion is as
follows: \

INHERENTrPOWER OF THE COURT

The Ohio Supreme Court has "recognized the [Inherent Power] of
Court's to Vacate Void Judgment's." Cincinnati Sch. Dist. Bd.
of Educ. v. Hamilton County Bd. of Revision, 87 Ohio St.3d 363,
368, 721 N.E.2d. 40 [2000]. "A court has inherent power to vacate
a void judgment because such an order simply recognizes the fact

the judgment was always a.[NULLITY]." Van DeRyt v. Van DeRyt,
6 ohio st.2d 31, 36 , 215 N.E.2d 698 [1966].

Defendant McIntyre has attached hereto a Memorandum In Support

thus developing the pertinént facts upon review by this court.
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MEMORANDUM IN SUPPORT

LAW AND ARGUMENT:

VOID SENTENCES-DISREGARD STATUTORY REQUIREMENTS

1.) The Supreme Court turned its attention to void sentences

in 1984 in an oft-cited case State v. Beasley, [1984], 14 Ohio

St.3d 74. In Beasley, the Supreme Court reviewed a senkence it
found void,holding:b -

"Any attempt by a court to disregard statutory requirements
when imposing a sentence renders the attempted sentence

a nullity or void. The applicable sentencing statute

in this case, R.C.2929.11, mandates a two to fifteen

year prison term and an optional fine for felonious
assault. The trial court disregarded the statute and
imposed only a fine. In doing so the trial court exceeded
its authority and this sentence must be considered void." .
Id. at 75. ‘

ANALYSIS OF MR.MCINTYRE'S VOID SENTENCE:

2.) Mr. McIntyre argues that his Twb [2] Eight [8] Year Consecutive
terms that was imposed upon him by the trial court.was erroneous,void,
and contrary to law.

3.) Mr. McIntyre was convicted for the offense of Aggravated
Burgalry, a felony of the First Degree, he was also convicted
of the offense of Felonious.Assault,,a Feiony of the Second Degree.

¢ However, Mr. McIntyre was sentenced to arterm of 8-25 Years for
the 1st degree.offense, and to a term of 8-15 years for the 2nd
degree offense.See [Exhibit.A+Sentencing Jourhal Entry].

4.) At the time of Mr. McIntyre's sentencing hearing, the
applicable sentencing statute in this case,R.C.2929.11, as amended
and effective on [November 20,1990]. See[Exhibit.B—Penalties
and sentencing/Cqmment, flegislative Service Commission]. The
applicable sentencing guidelines and statute in this case, required/

mandates a Minimum term of 4,5,6,0or 7 Years and Maximum Term

~
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of 25 Years fo£ a First Degree Felony, and a Minimum term
of 2,3,4;or 5 Years and the Maximum Term of 15 Years for a Second
Degree Felony. [Exhibit.B-Penalties for Felomy]. The later R.C.- —-- -
2929.11 Sentencing Statute as amended was required to be harmonized
on [November 20,1990],to give effect to each amendment. And that
the amendment was in pursuance of section 1.5Z of the Revised
Code discloses that they are not substantively irrecontilable.

5.) R.C. 2929.11 [F], is clear in its specifics that Mr. McIntyre

could not have been sentenced for an offense pursuant to division

[B1[11[b], [2]{b], or [3][b] of this section because Mr. McIntyre

has previously been convicted of or pleaded guilty to any aggravated
felony of the First, Second, or Third Degree. Unlass Mr. McIntyre's
Indictment contained an R.C. 2941.142 Prior =ggravated Felony

Svecification, and he was

) .. . . A .
Tee [2] Minimum Consecutive terms of Tight [2] Years imposed

heen served in

9.) The void Mipimum consecutive terms has
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lN THE COURT OF COMMON PLEAS
COUNTY OF SUMMIT

pronounced :

S0 19 ga PE G
MAY o 3 ol : Term 19_591
THE STATE OF OHIO (e oo NG R o1 a1 aizs
VS.
L=BOY . MeTNTVDE JOURNAL ENTRY
aka LeROY TYSON .
FAGE ONE OF TWO Py
| w: 1474 rie HGB

FART I OF I1I

The 29th day of Auqust, A.D., 1991, now comes the
, LeROY L.

HIS DAY, to-wit:
Prosecuting Attorney .on behalf of the State of Ohio, the Defendant

McINTYRE zka LeROY TYSON, being in Court with counsel, VINCENT MODUGNO, for

sentencing; having heretocfore found GUILTY by a Jury Trial

1) of the Indictmant, with

of FELONIOUS ASSAULT, asz containsd in One (

ONE TO COUNT ONE, and AGGRAVATED BURGLAERY, as contained in Count One (1) of the

Supplement Two to Indictment, with SPECIFICATION ONE TO COUNT ONE of the Supplement

Two to Indictment.

Thereupon, the Court inquired of the said Defendant if he had anything to say

why judgment should not be pronounced against him; and having nothing but what he

had already said and showing no good and sufficient cause why judgment should not be

IT IS, THEREFORE, ORDERED AND ADJUDGED BY THIS COURT that the Defendant, LeROY

L. McINTYRE aka LeROY TYSON, he committed to the Lorain Correctional Institution at

Grafton, Ohio, for an actual period of Three (3) Years mandatory sentence for

less than Eight (2)

possession of a firearm and for an indeterminate period of not

Years and not more than the maximum of Fifteen {15) Years for punichment of the

crime of FELONIOUS ASSAULT, Ohio Revised Code Section 2903.11(R)(2), an aggravated
50

felony of the second (2Znd) degree, and for an actual period of Three (3) years
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mandatory sentence for possession of a firearm and for an indeterminate period of

not less than Eighﬁ_(&) Years and not more than the maximum of Twenty Five (25)

Yzars for punishment of the crime of AGGRAVATED BURGLARY, Ohio Revised Code Section

2911 11(A)(2)/(2)(3), an aggravate fzlony of the first (lst) degree, and that the

-~ S

said Defendant pay the cosgts of this prosecution for which execution is hereby

awarded; said monies to be paid to the Summit.County Clerk of Courts, Court House,

Akron, Ohio 44308.

IT IS FURTHER ORDERED, pursuant to the above’ sentence that the Defendant be

conveyed to the Lorain Correctional Institution at Grafton, Ohio, to commence the

prison intake procedure.

IT IS FURTHER ORDERED that the Six (6) Year mandatory ;entence imposed in this
case be served COWSECUTIVWLY and not concurrently wlth the sentence imposed in One
(1) Count of the Indictment and Count One (1) of the Supplement Two to Indictment.

'IT IS FURTHER ORDERED that the ‘sentence imposed in One (1) Count of the
Indictmenf and Count.Oné (1) of the Supplement Two to Indictment be served

CONSECUTIVELY and not concurrently with each other.

APPROVED:
September 4, 1991
Jjm

51



COPY

IN THE COURT OF COMMON PLEAS
COUNTY OF SUMMIT
91

MAY Term19____

No. _CR 91 01 0135

THE STATE OF OHIO

VS.
LeROY L. McINTYRE JOURNAL ENTRY

ka LeROY TYSON e f 4
PAGE O OF TWO ' | 14 /4 - Uﬁg

cc: Prosecutsr Maureen Hardy
Attorney Vinesnt Modugno
Criminal Assignment
Grand Jury
Booking
SIu
Court Convey
Attorney Barry Ward
Psycho-Diagnostic Clinic
Ms. Maureen Mancuso

52
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211 PENALTIES AND SENTENCING

§ 2929.12

rection to serve his term of imprisonment imposed
for the offense under this section, under any section
contained in Chapter 2925. of the Revised Code, or
under any other provision of the Revised Code, as
a sentence of shock incarceration, in. accordance
with section 5120.031 [5120.03.1] of the Revised
Code. As used .in this division, “eligible offender”
and “shock incarceration” have the same meanings
as in section 5120.031 [5120.03.1] of the Revised
Code.
HISTORY: 134 v H 511 (Eff 1-1-74); 137 v S 119 (Eff 8-30-78);
139 v § 199 (Eff 7-1-83); 140 v S 210 (Eff 7-1-83); 140 v H 265
. (Eff 9-20-84); 140 v S 4 (Eff 9-26-84); 141 v H 284 (Eff 3-6-86);
143 v H 51 (Eff 11-8-90); 143 v S 258. Eff 11-20-90.

The effective date is set by section 15 of SB 258.

Comment, Legislative Service Commission

Section 2829.11 of the Revised Code is amended by this
act Am. Sub. $.B. 258 (effective November 20, 1990) and
also by Am. Sub. H.B. 51 of the 118th General Assembly
(effective November 8, 1990). Comparison of these amend-
ments in pursuance of section 1.52 of the Revised Code
discloses that they are not substantively irreconcilable, so
that they are required by that section to be harmonized on
November 20, 1990, to give effect to each amendment.

Committee Comment to H 511

"This section provides penalties for felonies other than
murder. Each degree of felony carries an indeterminant
penitentiary or reformatory sentence consisting of a mini-
mum term fixed by the trial court from among four choices
given in the statute, and a maximum term fixed by the
statute. In addition, the trial court may impose a fine not
exceeding the maximum given for each degree. Penalties
for-felony are as follows: -

Penalties for Felony

Minimum Maximum  Maximum
Offense Term Term ©  Fine
Felony 1 4,5, 6, or 7 yrs 25 yrs $10,000
Felony 2 2,3, 4, or 5 yrs _ 15 yrs $ 7.500
Felony 3 1,11/2, 2, or 3 y18 10 yrs $ 5,000
Felony 4 1/2,1,11/2, or 2 yrs S5yrs  $ 2,500

§ 2929.12 Discretion of court in determin-
ing minimum term of imprisonment for felony.

(A) In determining the minimum term of impris-
onment to be imposed for a felony for which an
indefinite term of imprisonment is imposed, the
court shall consider the risk that the offender will
commit another crime and the need for protecting
the public from the visk; the nature and circum-
stances of the offense; the victim impact statement
prepared pursuant to section 2947.051 [2947.05.1]
of the Revised Code, if a victim impact statement is
required by that section; and the history, character,
and condition of the offender and his need for cor-
rectional or rehabilitative treatment. .

(B) The following do not control the court’s dis-
cretion, but shall be considered in favor of imposing
a longer term of imprisonment for a felony for

which an indefinite term of imprisonment is im-
posed:

(1) The offender is a repeat or dangerous of-

fender;

" (2) Regardless of whether the offender knew the
age of the victim, the victim of the offense was
sixty-five years of age or older, permanently and
totally disabled, or less than cighteen years of age
at the time of the commission of the offense;

(3) The victim of the offense has suffered severe
social, psychological, physical, or economic injury
as a result of the offense. : )

(C) The following do not control the court’s dis-
cretion, but shall be considered in favor of imposing
a shorter minimum term of imprisonment for a fel-
ony for which an indefinite term of imprisonment
is imposed:

(1) The offense neither caused nor threatened se-
rious physical harm to persons or property, or the
offender did not contemplate that it would do s0;

(2) The offense was the result of circumstances
unlikely to recur;

(3) The victim of the offense induced or facili-
tated it; _

(4) There are substantial grounds tending to ex-
.cuse or justify the offense, though failing to estab-
lish a defense;

(5) The offender acted under strong provocation;

(6) The offender has no history of prior delin-
quency or criminal activity, or has led a law-
abiding life for a substantial time before commis-
sion of the present offense;

(7) The offender is likely to respond quickly to
correctional or rehabilitative treatment.

(D) The criteria listed in divisions (B) and (C) of
this section do not limit the matters that may be
considered in determining the minimum term of
imprisonment to be imposed for a felony for which
an indefinite term of imprisonment is imposed.

HISTORY: 134 v H 511 (Eff 1-1-74); 137 v S 119 (EfT 8-30-78);
138 v § 384 (Eff 10-22-80); 139 v $ 199 (Eff 7-1-83); 143 v § 258.
Eff 11-20-90.

The effective date is set by section 15 of SB 258.

Committee Comment to H 511

This section states the general factors which must be
considered by the trial court in determining the sentence
to be imposed for felony, and gives detailed criteria which
do not control the court's discretion but which must be
considered for or against severity or leniency in a given
case.

"The general factors which the court must consider in-
clude: (1) the risk that the offender wil commit another
offense and the need for public protection; (2) the nature
and circumstances of the offense: (3) the history, character,
and condition of the offender, and his need for correction
or rehabilitation; and (4) the offender’s ability and re-
sources, and the nature of the burden that payment of a
fine wilt place on him.

If an offender is either a repeat or a dangerous offender,
it must be considered by the court in favor of imposing
longer terms of imprisonment for felony. A number of crite-
ria are specified in favor of imposing shorter terms for fel-

Wiy ,
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IN THE COURT OF COMMON PLEAS
- FOUNTY. O SUMMIT

WICCT 12 PHIZ2: 29
) Case No. CR 91010135

vSs. SUivtivia e ‘INTY
CLERK OFC JRIS JOURNAL ENTRY

LEROY L. MCINTYRE
AKA LEROY TYSON

THE STATE OF OHIO

On October 11, 2011, upon due consideration of this Court, IT IS HEREBY ORDERED that the
Journal Entry dated August 13, 1991 be amcnded to read as follows:

THIS DAY, to-wit: The 13t day of August, A.D., 1991, now comes the Prosecuting Attorney on behalf

of the State of Ohio, and the Defendant, LEROY L. MCINTYRE AKA LEROY TYSON, being in court with

ounsel, VINCENT MODUGNO, for trial herein. Heretofore, on August 12, 1991, a Jury was duly efnpaneled -
and sworn, and the trial commenced, and not being completed, adjourned from day to day until August 12,
1991 at 1:15 n.m.. at which time the Jury haVing heard the testimony adduced by both parties hereto, the
arguments of counsel, and the charge of the Court, retired to their room for deliberation.

And thereafter, to-wit: On August 13, 1991, at 10:15 a.m., said Jury came again into the Court and
returned their verdict in writing finding said Defendant GUILTY of the crime of FELONIOUS ASSAULT, as
contained in Count 1 of the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the
SPECIFICATION TWO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained
in Count 1 of the Supplement Two to Indictment, with SPECIFCIATION ONE TO .COUNT ONE of the
Supplement Two to Indictment; and further, said Jury being unable to reach a decision on a verdict as to the
charge of FELONIOUS ASSAULT, as contained in Count 1 of the Supplement One to Indictment, with
SPECIFICATION ONE TO COUNT ONE of the Supplement One to Indictment, the Court therefore discharges
the Jury without prejudice in reference to the prosecution of those charges.

Thereupon, due to the disappearance of said Defendant, the sentencing is hereby held in abeyance.

APPROVED: , '
October 11, 2011
Pmw for jam

THOMAS A. TEODOSIO, Judge
Court of Common Pleas
Summit County, Ohio

cc: Prosecutor Dustin Roth
Attorney Vincent Modugno
Attorney Barry Ward
Bureau of Sentence Computation -~ CERTIFIED
LEROY L. MCINTYRE #571-710, GRAFTON Correctional Institution—- CERTIFIED
GRAFTON Correctional Institution—- CERTIFIED

EXHIB]§‘4 C
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LERCY L. MCINTYRE

: CASE NO: CR-91-01-0135
JUDGE: TEODOSIO

Vs.

MOTION TO CONVEY THE
DEFENDANT BEFORE THE

TRIAL COURT DUE TO TRIAL
COURT GRANTING STATE'S
RECLASSED MEMORANDUM

AS A "MOTION TO DISMISS _
WITH PREJUDICE" INDICTMENT
TYPE: SUPPLEMENT ONE
FELONIOUS ASSAULT?

Defendant.

Now comes Mr. Legyy L., McIntyre,hereinafter (Defendant) in
Propria Persona, ;ndﬁhereby moves this court to grant the above
styled motiop as a métter of léw and procedural due process
right to the Defendant, in order to secure his substantial
rights.

The facts in support of this motion are fully developed in

the attached Memorandum In Support.

y McIntyre

Number: 571-710

Grafton Correctional Inst.
2500 South Avon Belden Rd
Grafton, Ohio 44044
Counsel for Defendant

In Propria Persona

T MEMORANDUM IN SUPPORT
< LAW AND ARGUMENT:
CRIM.R. 48 SECTION (A) BY STATE PROVIDES AS FOLLOWS:

"The state by leave of the court and in open
court file an entry of dismissal of an
indictment,or complaint and the prosecution

shall thereupon terminate."

-

1.) Mr. McIntyre argues that qgsJune 28, 2012, this cqurt
Page 1 of 4
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had reclassified the State's Memorandum In Opposition™ to
Defendant McIntyre's "Notice to Proceed to Trial Upon Retrial."
As a "Motion To Dismiss."

2.) This Court had granted the State's reclassed Memorandum,
and in doing so, this court had dismissed the charge of Felonious
Assault, as contained in Count One of Supplement One to the
Indictment, as well as the Specification One to Count One of
the Supplement One to Indictment.

3.) That in pursuant to Crim.R.48 (A), and upon the State's
reduesting dismissal with prejudice. The State's Plaintiff was
required by said mandated rule above to have "FILED AN ENTRY
OF DISMISSAL OF THE SUPPLEMENT ONE INDICTMENT" in open court
and upon the record in this case, and the Defendant McIntyre
is entitle& to be present in open court when said entry of dismi-
ssal is filed by the State's Plaintiff.

4,) The record in this case is completely void of the State's
Plaintiff thus filing an "ENTRY OF DISMISSAL AND.IN OPEN COURT"™
thereupon terminating the prosecution in this case as to the
Supplement One Indictment Felonious Assault as is requi;ed/mangé-
ted, in order for this court to have reclassified and granted
the State'é_Memorandum in Opposition from its inception.

5. )4this Court's order granting the State's Memorandum,
must be transcribed into a "Journal Eatry" thus showing
final disposition of "Supplement One Indictment Felo;ious Assault
and in pursuant to the mandates to which is found in "Criminal
Rule 32 (C)." o

6.) That since the amendment of Crim.R.32(C). Courts have

interpreted these requiirements as imposing "a mandatory duty

Page ZSé)f 4
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(on the trial court) to deal with each and every charge prosecut-
ed against a defendant.” and "the failure of a trial court
to comply renders the judgment of the érial court substantively
deficient under Crim.R. 32(C). "State v. Brooks (May 16, 1991),
Cuyahoga App. No. 58548, unreported, 1991 Ohio App LEXIS 2300,
at *3, citing State v. Brown, (1989) 59 Ohio App.3d 1,2, 569
N.E. 2d 1068. Therefore, the failure of an entry to dispose
of the court's ruling as to each prosecuted charge renders thé
order of the trial court merely interlocutory. See Brooks Spra.

7.) An entry must be filed in thé instant case, thus disposing
of Indictment Type: Supplement One Felonious Assault by this
Court, and likewise. By the State's Plaintiff filing an entry
of dismissal as to the Supplemet One Indictment and in open
court in the presence of the Defendant McIntyre, in order for
the prosecution as to said indictment (SHALL) thereupon termina-
te.

CONCLUSION

Based upon the above stated facts, Mr., McIntyre moves this
Court to grant the foregoing motion, and in doing so defendant
request of this court the following; (1) require that the State's
Plaintiff to file an entry of dismissal in open court, whereas
a record of such shall be made in pursuant to Crim. R, 48 (A)
and in the presence of the defendant, (2) convey the Defendant
before this court upon the State's filing of said dismissal
and entry therefrom in open court, and (3) that this Court enter
a judgment entry thus disposing of of the Supplement One Indictm-
ent Felonious Assault and pursuant to Crim. R. 32 (C). And any

further relief this court deems just and proper and in the inter-
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est of justice., Defendant McIntyre further preserves all rights
to Appeal and file Mandamus Action in this matter from a denial

of this motion.

/‘
Counsel for Defendant
In Propria Persona

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing motion
was forwarded to Mr, Joe Fantozzi, Assistant Prosecuting Attorney .
for Summit County, Ohio at 53 University Avenue 6th Floor Akron,
Ohio 44308, By regular U,S. Postal Service on this 10th day

of July Tear 2012,

Respectfully Submitted

033~ McIntyre
Number: 571-710
Grafton Corr Inst.
2500 S, Avon Belden Rd
Grafton, Ohio 44044

Counsel for Defendant
In Propria Persona

Cc.C. FILE
Ohio Innocence Project

Mr. Phill Tresler, Personnel
of the Akron Beacon Journa Newspaper Company.

Page 4 of &
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\\-i;\\,\“ % Y IN THE COURT OF COMMON PLEAS
I @ &\ .. SUMMIT COUNTY, OHIO
TR A
w NSNQN
QQ\ ] \Q‘é‘\ </\~:‘v*
STATE OF QFI0,, Oy X ) CASENO. CR 1991-01-0135
N )
Plaintife” ) JUDGE THOMAS A. TEODOSIO
)
VS, )
)
LEROY L. McINTYRE, ) ORDER
)
Defendant. )
’ ARk R

This matter came before the Court upon numerous motions filed by the Defendant. The

Defendant filed the following motions:

(1.) “Motion for a Status Hearing on Untried Felony and Specifications,” filed on
July 9, 2012

(2.) “Combined Motion for Bill [for] Bill of Particulars and Discovery,” filed on
July 9,2012

(3.) “Motion for De Novo Retrial in Order to Dispose of R.C. 2941.142 Prior
Aggravated Felony Specification,” filed on July 10, 2012

(4.) “Motion Invoking Trial Court’s Inherent Power to Vacate and Void Its Void
Sentence Rendered with Demand for Immediate Discharge from Further
Confinement,” filed on July 10, 2012

(8.) “Motion to Correct Clerical Error in Judgment Pursuant to Crim.R. 36(A)
with Relief Sought,” filed on July 10, 2012 -

(6.) “Motion Requesting Trial Court to Dismiss with Prejudice Indictment Type:
Supplement Two Aggravated Burglary with Accompanied Specification One to
Count One of Supplement One and Specification One to Count One of
Supplement Two,” filed on July 10, 2012

(7.) “Motion to Convey the Defendant Before the Trial Court Due to Trial Court
Granting State’s Reclassed Memorandum as a ‘Motion to Dismiss with Prejudice’
Indictment Type: Supplement One Felonious Assault?,” ﬁled on July 10,2012

(8.) “Motion for Leave to File Motion for New Trial Pursuant to Crim.R. 33 (B),”
filed on August 1, 2012 :
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(9.) “Motion to Strike State’s Plaintiff Untimely Filed Memorandum,” filed on
August 13,2012

The State of Ohio filed a Memorandum on August 6, 2012.
Upon due consideration, the Court finds all of the Defendant’s motions not well taken
and DENIES the same.

IT IS SO ORDERED.

cc: Rick Kasay, Assistant Prosecutor
Leroy Mclntyre, Defendant pro se
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ORVFHE COUREDF COMMON PLEAS
SUMMIT COUNTY, OHIO
2014 JUL 18 AM: 37
STATE OF OHIO . Ty CASE NO. CR-91-01-0135
\1 4 ‘ ":\
Plaintiff(L] V ) N UDGE THOMAS A. TEODOSIO
)
V. )
) MOTION TO DECLARE MISTRIAL
LEROY L. MCINTYRE )  ONALL COUNTS
’ )
Defendant )

Defendant, Leroy L. Mclntyre (true name Lewis Leroy Mclntyre, Jr.), by and through
undersigned counsel, moves the Court to declare a mistrial on all counts in the indictment.

A memorandum is attached.

Respectfully submitted,
Stephen P. Hanudel (#0083486)
Attorney for Defendant

124 Middle Avenue, Suite 900
Elyria, Ohio 44035

Phone: (440) 328-8973

Fax: (440) 261-4046
sph812(@smail.com

CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing Motion was delivered personally or by US Mail to the
Summit County Prosecutor’s office, 53 University Avenue, Akron, Ohio 44308 on July 18, 2014.
Stephen P. Hanudel -
Attorney for Defendant
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MEMORANDUM

As this Court knows, this case has a long history, mostly consisting of McIntyre fighting
on his own, using‘his limited education and legal self-study in prison, to correct the voluminous
and compounding errors that have occurred in this case. Not only. has Mclntyre consistently
maintained his innocence, he has constantly run into institutional resistance of the State and the
Court to acknowledge and rectify the grievous procedural and constitutional errors in this case.

Perhaps the most glaring and obvious error is that McIntyre has never had a valid
sentence that would constitute a final appealable order under ORC 2505.02 and Crim. R. 32(C).
Without a valid sentence, this case has been a pending case awaiting sentencing since 1991. Not
only is the sentencing entry defective, there remain matters that have never been resolved. These
matters are so defective that they cannot be resolved without declaring a mistrial.

Because this case has been pending with no final appealable order, this Court has
jurisdiction to consider this Motion.

LAW

In all criminal cases in which a defendant is found guilty, the Court must craft a final
appealable order to comply with the reduirements of Crim. R. 32(C) and ORC 2505.02. For one,
this means complying with the Ohio Supreme Court’s interpretation of those provisions in State
v. Baker, 119 Ohio St.3d 197, 2008-Ohio-3330, and State v. Lester, 130 Ohio St.3d 103, 2011-
Ohio-5204, as to what the final _judgment entry must contain. But that is not all.

The sentencing entry has to be a final disposition of all trial court matters. In criminal
cases, all charges have to be disposed of, meaning there has to be a finding of guilty or not guilty
on each charge. If there is a guilty finding, then a sentence must be imposed. State v. Goodwin,

2007-Ohio-2343 (9th Dist.); State v. Hayes, Lorain County App. No. 99CA007416 (9th Dist.)

2
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(2000). The Goodwin case delves into a lengthy and thoughtful discussion, citing plenty of
constitutional, statutory, and case law, as to how a sentencing entry must dispose of all charges
to be considered final and appealable.

In State v. Griffin, 138 Ohio St.3d 108 (2013), the Ohio Supreme Court recently
addressed the issues of final appealable orders in criminal cases. Griffin was different from the
instant case in that it was a capital murder case and involved whether the defendant’s 1990
sentence met the sentencing requirements for capital cases to be a final appealable order. Later in
2009, the defendént challenged her 1990 sentence, stating it lacked certain items required in
capital cases, thus was not final and appealable. The trial court agreed and provided her a final
and appealable order. The defendant then appealed to the Fifth District Court of Appeals, which
allowed her to argue a brand new appeal because the Court of Appeals previously lacked
jurisdiction over the 1990 sentence that was not final and appealable. Thus, res judicata did not
apply to arguing issues that were-or could have been argued before. The Fifth District then
reversed her conviction and remanded for a new trial.

The Ohio Supreme Court then held, in a divided 4-3 decision, that based on the particular
procedural events in the Griffin case, the 1990 sentence did not need to adhere to the
requirements of capital cases, thus under the law at that time, it was final and appealable. The
majority noted that the defendant was afforded all of her substantive rights and protections in the
open court proceedings. The dissent in Griffin disagreed and felt that the procedural events in the
case did not excuse the failure to follow the capital case requirements for sentencing, thus the
sentence was not final and appealable.

While the decision in Griffin was based on issues not applicable to the instant case, the

overall point of law gleaned from both the majority and dissent opinions is clear and applicable

3
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to this case. If a sentence does not comply with certain requirements, it is not final and
appealable. If a sentence is not final and appealable, then the case has always been and is still
pending in the trial court, meaning the appellate courts lack jurisdiction to perform review.

In the addition to being a final disposition of all trial court matters, the sentencing entry
must be signed by the judge presiding over the sentencing hearing. Crim. R. 32(C); See State v.
Rye, 2013-Ohio-1774 (9th Dist.).

Mclntyre’s other case in Summit County Case No. CR-09-03-0647 has very similar
circumstances, albeit some differences. Recently, Judge Alison McCarty ruled, based on the
above cited law, that there had never been final appealable order in that case, and partially
granted Mclntyre’s motion for mistrial. Mclntyre is now in Summit County Jail awaiting a full
and final disposition of all matters in that case.

Regarding the law on mistrials, a mistrial should be declared when the ends of justice so
require and a fair trial is no longer possible. State v. Garner, 74 Ohio St. 3d 49, 59 (1995). This
Court has discretion as to whether to declare a mistrial. /d. In exercising such discretion, the
Court should look for whether “(1) [there is] a high degree of necessity for ordering the mistrial;
(2) the trial judge had no reasonable alternative to declaring a mistrial; and (3) the public interest
in fair trials designed to end in just judgments [is] best served by ordering a mistrial.” State v.
Widner, 68 Ohio St.2d 188, 190 (1981).

CASE HISTORY

Unlike Griffin, this case is not a capital case. However, like Griffin, it is an embarrassing

and appalling display of errors and the efforts to whitewash these errors.
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The Jumbled Indictment

On February 7, 1991, Mclntyre was indicted for Felonious Assault with a Firearm
Specification and Prior Aggravated Felony Specification. On February 27, 1991, in a
supplemental indictment (Supplement One), Mclntyre was indicted for another count of
Felonious Assault with a Firearm Specification. This specification was labeled as “Specification
One to Count One.”

On July 24, 1991, in another supplemental indictment (Supplement Two), McIntyre was
indicted for a Prior Aggravated Felony Specification for the Felonious Assault charge in the
second indictment (Supplement One) and for a new charge of Aggravated Burglary with a
Firearm Specification. However, the third indictment (Supplement Two) labeled the Prior
Aggravated Felony Specification as “Specification One to Count One of Supplement One,”
whicf} is the same title as the Firearm Specification in the second indictment (Supplement One).
All three indictments related to alleged incidents taking place the same late evening of December
30, 1990.

Trial

The case proceeded to trial on this jumbled piecemeal on August 8, 1991. The elected
Jjudge assigned to the case was Judge Mary Spicer. However, because Judge Spicer was
apparently on vacation that week, retired Ninth District Court of Appeals Judge William Victor
filled in and presided over the trial.

Lack of Authority to Preside Over Trial

There is no indication or evidence in the record to suggest that Judge Spicer ever recused

herself or was otherwise disqualified. Further, there is no indication or evidence in the record to
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suggest that Judge Victor was ever assigned or given any authority by the Chief Justice of the
Ohio Supreme Court to be a visiting judge and preside over the trial and sentencing in this case.

The Ohio Supreme Court Guidelines for Assignment of Judges effective May 24, 1988,
which are attached, were in effect at the time of trial. Guideline 6 states that if in a multiple-
judge court like this Court, the sitting judge is absent, then the presiding judge must first seek a
replacement judge using another sitting judge of the court. This did not happen in this case.

Guideline 27 states that the copy of the Certificate of Assignment shall be entered into
the case file under the assignment. An exhaustive search of the file for this case yields no
Certificate of Assignment for Judge Victor to preside.

Based on counsel’s inquiries, the Ohio Supreme Court has no record of assigning Judge
Victor to his case or to Judge Spicer’s docket at the time of trial. See the attached email
correspondence between Counsel and Diane Hayes of the Ohio Supreme Court.

Faulty Jury Instructions, Forms, and Discharge

On August 12, 1991, closing arguments concluded and the Court instructed the jury to
deliberate on all charges and firearm specifications, but not the prior aggravated felony
specifications.

The Court also issued defective verdict forms to the jury. First, there were no separate
verdict forms for the charges and specifications to ensure separate findings of fact for each. For
each charge, the firearm specification was on the same form with one block of signatures to
apply to both.

Further, on the verdict form for the Aggravated Burglary charge, the Firearm

Specification refers to “Felonious Assault” as the underlying charge, not Aggravated Burglary.
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The jury returned guilty verdicts on the Felonious Assault and Firearm Specification in
the original indictment and Aggravated Burglary and Firearm Specification in the third
indictment (Supplement Two). The jury hung on the Felonious Assault with a Firearm
Specification in the second indictment (Supplement One). The Court then discharged the jury.

After the jury was discharged, the prosecutor mentioned the outstanding Prior
Aggravated Felony Specification remaining on the Felonious Assault charge that McIntyre was
found guilty of. Even though McIntyre never waived his right to a jury on any of the charges and
specifications, the Court went ahead on its own and found Mclntyre guilty of the Prior
Aggravated Felony Specification in the original indictment.

Sentencing

On August 29, 1991, Mclntyre appeared in Court before Judge Victor for sentencing on
the Felonious Assault and Aggravated Burglary counts he was found guilty of. As for the
Feloniéus Assault charge that the jury hung on, this was never addressed. The State did not move
to dismiss the charge. McIntyre was never retried. This was left floating in the wind as the Court
ordered McIntyre serve the maximum prison terms for the other charges.

On the Felonious Assault, McIntyre was ordered, under the repeat aggravated second
degree felony guideline to serve a minimum 8 to 15 years for Felonious Assault plus three years
for the Firearm Specification. Judge Victor based the enhancement on a prior offense of violence
specification under the old ORC 2941.143(B), which was not part of the indictment. Judge
Victor made no mention of the Prior Aggravated Felony Specification under old ORC 2941.142
that he found Mclntyre guilty of, despite overriding Mthtyre’s right to a jury.

On the Aggravated Burglary, Mclntyre was ordered, under the standard aggravated first

degree felony guideline, to serve 8 to 25 years plus three years for the Firearm Specification. All
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terms were to run consecutive for a 22 to 46 year composite sentence. Mclntyre is still serving
this sentence today.

The Journal Entry

On September 9, 1991, the Court filed a journal entry memorializing the events of trial.
This entry was not signed by the purported visiting Judge William Victor, who presided over the
trial, but instead signed by the assigned Judge Mary Spicer, who did not preside over the trial.

The entry correctly stated that McIntyre was found guilty of the Felonious Assault and
Firearm Specification in the original indictment. However, the entry then said that McIntyre was
found not guilty of the Prior Aggravated Felony Specification, which was not correct. The Court
knew this was not correct because it had found him guilty of the specification via bench, even
though MclIntyre never waived a jury, and ordered him to serve a prison sentence enhanced by
the specification.

This was nothing more than an attempt to whitewash the serious errors of not instructing
the jury on the specification, then discharging the jury, then overriding Mclntyre’s right to a jury
trial by conducting a bench trial on the specification, then pronouncing an enhanced sentence
based on the specification. By stating that Mclntyre was not guilty of the specification, the Court
attempted to moot the errors so they would not be spotted, highlighted, and subject to appellate
review.

The journal entry went on to recite that MclIntyre was found guilty of Aggravated
Burglary with a Firearm Specification, which was referred to as “Speciﬁcaﬁon One to Count
One of Supplement Two to Indictment.”

The entry then correctly stated that the jury hung on the Felonious Assault in the second

indictment (Supplement One). However, the entry then states that the jury hung on
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“Specification One to Count One of the Supplement One to Indictment,” but which
specification? The Firearm Specification or Prior Aggravated Felony Specification? The Prior
Aggravated Felony Specification in the third indictment (Supplement Two) was labeled as the
same specification as the Firearm Specification. The indictment was never amended. Lastly, the
entry then states that the jury hung on “Specification One to Count One of the Supplement Two
to Indictment,” which is the Firearm Specification to the Aggravated Burglary that the entry said
the jury found him guilty of.

The Sentencing Entry

On the same day, September 9, 1991, the Court filed the written sentencing entry. Like
the journal entry, this sentencing entry was not signed by the purported visiting Judge William
Victor, who presided over the sentencing, but instead signed by the assigned Judge Mary Spicer,
who did not preside over the sentencing.

Like the journal entry, the sentencing entry correctly stated that McIntyre was found
guilty of the Felonious Assault and Firearm Specification in the original indictment. However,
the sentencing entry makes no mention of the Prior Aggravated Felony Specification that the
Court used to enhance Mclntyre’s sentence in the hearing.

The sentencing entry then correctly stated that McIntyre was found guilty of Aggravated
Burglary with the Firearm Specification in the third indictment (Supplement Two).

The sentencing entry made no mention of the Felonious Assault charge and Firearm
Specification in the second indictment (Supplement One) and the Prior Aggravated Felony
Specification in the third indictment (Supplement Two). The jury hung on this Felonious Assault

charge, but the State never dismissed this charge and MclIntyre was never retried on it. The
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sentencing entry does not mention what ultimately happened to the charge. Of course, nothing
happened to it because it is still pending.

Two days later, the Court issued a nunc pro tunc amendment to the sentencing entry. This
amendment was to make sure that McIntyre’s sentence on the Felonious Assault in the original
indictment reflected the enhancement of serving the minimum eight years. Of course, this was
based on the Prior Aggravated Felony Specification, but the amendment makes no mention of
that.

Subsequent Correction Attempts

On August 4, 2011, Mclntyre, acting pro se, brought to the Court’s attention the
September 9, 1991 journal entry’s double reference to the “Specification One to Count One of
Supplement Two to Indictment.” McIntyre pointed out how the entry stated he was found guilty
of the specification, but then the jury hung on it.

On October 12, 2011, the Court issued an amended journal entry. First, the Court
erroneously stated it was amending the journal entry dated August 13, 1991. No such journal
entry exists on that date. In substance, the Court sought to amend the September 9, 1991 journal
entry.

The Court recited the original entry word for word, but excised the second reference to
“Specification One to Count One of Supplement Two to Indictment.” This now created more
confusion because now the entry only addresses one of the two specifications attached to the
hung Felonious Assault charge.

On June 14, 2012, Mclntyre brought to the Court’s attention of the Felonious Assault
charge in the second indictment (Supplement One) that has still been pending. The State

responded on June 27th saying it had no intention of retrying McIntyre on the charge and sought

10
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a dismissal. On the next day, the Court then issued an entry purporting to dismiss the Felonious
Assault charge. However, this purported dismissal is void because it did not comply with Crim.
R. 48(A), which requires any dismissal by the State to be done inyopen court. Therefore, the
Felonious Assault charge is still pending.

ARGUMENT

To consider this Motion to Declare Mistrial, a presentence motion in nature, this Court

must have jurisdiction to do so. Because there is no final appealable order in this case, this Court
has jurisdiction to consider the motion. The doctrine of res judicata does not apply. State v.
Horton, 2013-Ohio-848 (9th Dist.), 13.

No Final Appealable Order

There are five major reasons why the September 9, 1991 sentencing entry is not a final

appealable order. McIntyre will recap them in numerical listing to help ease the discussion.

1. Lack of authority of Judge Victor to preside over the trial and sentencing.

2. The sentencing entry was not signed by Judge Victor, who presided over sentencing.
Instead, it was signed by Judge Spicer, who did not preside over sentencing.

3. Notall charges and specifications were resolved at the time of sentencing and there
still remains a pending charge.

4. MclIntyre received an enhanced sentence based on a prior offense of violence
specification that he was not indicted for. No mention was made of the Prior
Aggravated Felony Specification that was not sent to the jury, but adjudicated in a
subsequent bench proceeding without McIntyre’s consent and then later labeled as

dismissed in a journal entry. The enhanced sentence is contrary to law and void.
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5. The Court’s October 12, 2011 amendment of the September 9, 1991 journal entry is

an acknowledgment of the lack of a final appealable order.

For Judge Victor to have authority, he needed to be assigned by the Chief Justice of the
Ohio Supreme Court. For that to happen, there needed to be a recusal and/or disqualification of
the assigned elected judge and then a request from this Court to the Chief Justice to assign a
retired judge. The recusal and/or disqualification is necessary because it divests the authority of
the assigned elected judge and clears the way for the visiting judge to be granted sole authority.
State v. Keith, 2002-Ohio-7250 (8th Dist.).

Once the Chief Justice grants a retired judge the authority to preside over an active case
or docket, the Chief Justice issues a Certificate of Assignment to be permanently placed in the
records of the local court. If it is a case assignment, the Certificate goes into the Court’s case file.
If it is a docket assignment, the Certificate goes into the Court’s general file. The Supreme Court
does not permanently store records of judge assignments.

In this case, there is no evidence that Judge Victor was ever assigned by Chief Justice
Thomas Moyer to preside over this case. The Ohio Supreme Court has no record of it. More
importantly, there is no record of it in this Court’s file of this case. If Judge Victor were actually
assigned by Chief Justice Moyer, then one would expect to see a Certificate of Assignment in
this Court’s file of this case. Further, there is no evidence that Judge Spicer recused herself, was
disqualified, or otherwise removed from the case.

If Judge Victor truly had authority over this case, then why did he not sign the journal
entry filed September 9, 1991? Why did he not sigr'l the sentencing entry filed the same day? Or

the nunc pro tunc two days later? The answer is simple. He had no authority. Judge Spicer was
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the one who had authority. In addition, Judge Spicer signed for herself. She did not sign for
Judge Victor. See Rye, supra.

The Ninth District Court of Appeals has held that even though a Certificate of
Assignment is not in the trial court file, regularity can still be presumed, especially if the Ohio
Supreme Court has a record of the assignment. Spragling v. Oriana House, Inc., 2007-Ohio-3245
(9th Dist.). \

In this case, however, regularity cannot be presumed. Not only does this Court and the
Ohio Supreme Court lack a record of assignment of Judge Victor, two different judges presided
over the case at the same ﬁme. Judge Victor presided over open court, but Judge Spicer signed
the entries. There is nothing regular about this. A trial court can only have one judge presiding
over a case at a particular time to handle all open court matter and written entries. There is no
such thing a “judge by committee” in Ohio trial courts.

Assuming Judge Victor’s authority Was valid, the September 9, 1991 sentencing entry is
still not final and appealable because Judge Victor, who presided over the sentencing hearing,
did not sign the sentencing entry. State v. Anderson, 2006-Ohio-3905 (8th Dist.); Lungaro v.
Lungaro, 2009-Ohio-6372 (9th Dist.).

The sentencing entry is also not final and appealable because it did not resolve all matters
of the case. At the time of sentencing, the Felonious Assault charge and Firearm Specification in
the second indictment (Supplement One) and the Prior Aggravated Felony Specification in the
third indictment (Supplement Two), which the jury hung on, had not been resolved. McIntyre
was not retried. These were not diémissed in open court. Therefore, they were still pending.

The State and the Court purported to dismiss the straggling Felonious Assault charge by

written pleadings in October 2011, but that is not valid.
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A dismissal of an indictment sought by the State is governed by ORC 2941.33 and Crim.
R. 48(A), which requires the dismissal to be done in open court. Therefore, the attempt to
dismiss the charge purely by written pleadings is void. The only way it can be dismissed is for
Mclntyre to be brought into the Court and the State orally announce the dismissal. State v. Davis,
2008-Ohio-6741 (9th Dist.).

Because the purported dismissal did not comply with ORC 2941.33 and Crim. R. 48(A),
the Felonious Assault charge in the second indictment (Supplement One) is still pending for trial.

In addition, the Prior Aggravated Felony Specification in the original indictment was still
pending at the time of sentencing. It was never sent back to the jury, but instead improperly
adjudicated by the Court in a bench proqeeding. Even worse, it was then purportedly dismissed
in a journal entry, which was not the case in open court.

With these unresolved matters, this case is still pending. There has never been a final
appealable order. Goodwin; Hayes, supra.

Further, Mclntyre’s sentence, even if it did resolve all matters, was contrary to law. On
the Felonious Assault in the original indictment, Judge Victor announced that he enhanced
Mclntyre’s sentence to that of a repeat aggravated F-2, requiring a minimum 8 to 15 years, based
on a prior offense of Vio'lence. However, Mclntyre was never indicted for a prior offense of
violence specification under the old ORC 2941.143(B), which only applied to third and fourth
degree felonies. Instead, he was indicted for a prior aggravated felony specification under the old
ORC 2941.142.

Judge Victor did not instruct the jury on the Prior Aggravated Felony Specification, but
then found Mclntyre guilty of it in a bench proceeding, and then purports to acquit of him in a

journal entry. The sentencing entry makes no mention of the specification. Nothing in the
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sentencing entry explains why McIntyre must serve an enhanced minimum 8§ to 15 year sentence
instead of the standard 3, 4, 5, 6, 7, 8 to 15 years for a plain aggravated felony. To this end, the
sentence is contréry to law and void. State v. Starks, 2013-Ohio-4496 (8th Dist.).

Lastly, on October 12, 2011, when this Court filed an entry to amend the September 9,
1991 journal entry, a presentence document, the Court opened this case into presentence mode.
This was an implicit acknowledgment that not all presentence matters had been properly
addressed and disposed, thus no final appealable order.

There are more than enough reasons to why there has never been a final appealable order
this case. Thus, this case has been pending for over 23 years. It has been stuck in post-trial and
presentence mode since August 13, 1991. Therefore, the Court has jurisdiction to consider this
post-trial and presentence motion to declare a mistrial.

Mistrial

The first reason a mistrial should be declared is that Judge Victor lacked authority to
preside over the trial in the first place for the reasons previously explained. There is no record
anywhere to indicate that he was ever vested authority by the Chief Justice of the Ohio Supreme
Court. Besides, if he truly had such authority, he would have signed the journal and sentencing
entries instead leaving it to Judge Spicer to sign the entries. This situation naturally begs the
question as to who is the judge on the case. Because Victor lacked the authofity, the trial was a
giant sham and nullity. It is void as a matter of law.

As noted earlier, there were no separate verdict forms for the charges and specifications
to ensure separate findings of fact for each. Instead, on each count, the same form was used to

determine guilty or not guilty of both the charge and specification using one set of signatures of
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the jurors. This means the verdict forms were defective. State v. Tyson, 19 Ohio App.3d 90, 94
(Ohio App. 1 Dist. 1984).

The Tyson case was based on the’old ORC 2929.71, which spoke of how a specification
requires a separate conviction and/or guilty plea. This statutory language is still alive and well
today under ORC 2929.14(B). Therefore, it follows that a separate jury ﬁnding must be made on
the specification apart from the underlying charge. This was not done in this case. With the jury
long discharged, the only way to undo this grave error is to declare a mistrial.

Further, on the verdict form for the Aggravated Burglary charge, the Firearm
Specification refers to “Felonious Assault” as the underlying charge, not Aggravated Burglary.
This is another defect that can only be remedied through a mistrial because the jury has long
been discharged. For sure, the specification verdict is void because it refers to the wrong charge.
This then makes the entire verdict void because the specification and underlying charge were tied
together with one juror signature block.

Unfortunately, this is not all. The jury never heard the Prior Aggravated Felony
Specification in the original indictment. Instead, the Court found MclIntyre guilty of it even
though he never waived a jury.

In State v. Miller, 122 Ohio App.3d 111, 123-124 (Ohio App. 3 Dist. 1997), 701 N.E.2d
390, the defendant never requested the court fo hear the prior offense of violence specification
instead of the jury. However, the court did not instruct the jury on the specification and then
conducted a bench proceeding to find the defendant guilty of the specification. The Third District
Court of Appeals found that because the defendant never waived a jury, the trial court was
without jurisdiction to find the defendant guilty of the specification. More pointedly, the Third

District stated, “The trial judge had no authority to take the issue from the jury without Miller’s
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request, and exert jurisdiction to hear the specification issue during the sentencing hearing.” /d.
at 124,

As in Miller, Judge Victor, who had no authority to conduct the trial to begin with, did

not have agthority to take the prior aggravated felony speciﬁcation‘ issue away from the jury and.

| decide it himself. This alone mandates a mistrial and entitles McIntyre to a brand new trial.
Perhaps the Court knew this at the time, which might explain its attempts to falsely state that
Mclntyre was acquitted of the specification in the September 9, 1991 journal entry. That way,
nobody would question an acquittal, making the issue not reviewable on appeal, thus ensuring
the guilty verdicts would stand.

The last key prong to declaring a mistrial is serving the public interest. If the errors in this
case are ignored and the Court does not follow the law, the public can have no confidence in the
criminal justice system to care and do what is right. The errors in this case are an absolute
embarrassment to tl'le criminal justice system and all who participate in it. The Court must act to
preserve the integrity of the system. Sometimes, that means openly admitting to making
mistakes, but then doing everything possible to correct those errors and ensure the public that
such errors will never be tolerated.

CONCLUSION

There is the well-known idiom, “The chickens have come home to roost.” This often
means that the errors of the past have come to cause problems and haunt the preseht. This case
fits this meaning very well.

It is well past time for this case to be acknowledged for the colossal blunder that it is and

for corrective action to be taken. The only corrective action that can be taken is for a mistrial to

be declared on all counts and a wipe a clean slate.
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Amidst all the arguments in this Motion, it should not be forgotten that McIntyre did not
commit the offenses in this case. A key witness, Galen Thompson, has independently retracted
his trial testimony and others who testified against Mclntyre have since accumulated criminal
records of dishonesty. Thus, if it makes the Court feel any better, this Motion is ultimately for a
good cause, which is to bring finality to this case once and for all — not the finality of conviction,

but the finality of Mclntyre’s innocence and his right to be a free man.

Fblnd

Stephen P. Hanudel
Attorney for Defendant
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THE SUPREME COURT of OHIO

_—

] 65 South Front Street Columbus, Ohio 43215-3431
614.387.9449 FAX

Facsimile Transmission Sheet

To: Stephen Hanudel, Esq. Fax: 440.261.4046
From: Diane Hayes Phone: 614.387.9415
Date: 3/25/2014 Pages: 6

Re: Guidelines for Assignment of Judges — May 24, 1988

Dear Mr. Hanudel,

Please find a copy of the Guidelines for Assignment of Judges announced on May 24,
1988. - These were found in O#kio Official Reports, Vol. 37.

Have a nice day!

Sincerely,

@7@«5 7T

- P
Diane Hayes *
Judicial Assignment Specialist
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GUIDELINES FOR ASSIGNMENT OF JUDGES*

The Cuidelines-for Assignment of Judges were announced by Chief Justice
Moyer on May 24, 1988. The Guidelines have not been adopted as rules pursuant
to Section 5, Article IV of the Ohio Constitution.

General Guidelines.

' 1. The Ohio Constitution and the Ohio Revised Code vest the Chief Justice
with the authority to make assignments io whatever rircnmstances he ar she
deems appropriate. While these Guidelines may impose specific duties upon other
persons, the Chief Justice may waive compliance with any Guideline to assist the
exercise of that discretion.

2. These Guidelines are designed to provide an efficient and effective
method for the temporary assignment of judges to serve in any court in Ohio
established by law. They should be construed to effect those purposes.

3. The following definitions govern the meanings of terms used in the
Guidelines:

a. Unless otherwise limited by its context, the unmodified term ‘‘judge” in-
cludes: (1) any person holding office by reason of appointment or election on the
Supreme Court of Ohio, the Courts of Appeals of Ohio, the Courts of Common
Pleas of Ohio, the Municipal Courts of Ohio, the County Courts of Ohio, and (2)
any “retired judge” who formerly held office by reason of appointment or elec-
tion to any of those Ohio courts.

b. The term ‘“‘retired judge” means any person who voluntarily retired from
judicial service on any Chio court, including: (1) any person who served until he or
she was ineligible to seek continued service by reason of constitutional or
statutory age limitations, and (2) any person who was elected to and served on an
Ohio court without being defeated in an election for new service or continued ser-
vice on that court.

No person is 2 “retired judge” who: (1) has been defeated in an election for
new or continued service on a court, (2) has been removed or suspended without
reinstatement from service on any Ohio court pursuant to the Supreme Court
Rules fur theGovernment of the Judiciary, sr who has resigned o2 rotived from
service while a complaint was pending under those Rules, and (8) has resigned his
or her office between the date of defeat in an election for further service on that
court and the end of his or her term.

¢. The term “assigned judge” means any judge whom the Chief Justice
assigns to serve temporarily on any Ohio court.

d. The term “Chief Justice’’ means the Chief Justice of the Supreme Court
of Ohio, or his or her authorized designee.

e. The term “acting” judge means an acting municipal court judge ap-
pointed by a single-judge or two-judge municipal court pursuant to R.C. 1901.10

* Reporter’s Note: The Guidelines for Assignment of Judges appear in 37 Ohio St. 3d.
AXXIX
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or R.C. 1901.12, or 2 judge whom the common pleas court designates to replace a
disqualified municipal or county court judge pursuant to R.C. 2937.20.

-~ Guidelimesfor Justifying Assigaments of Judgen.

4. The administrative judge of any court, or any division of a court, may re-
quest the Chief Justice to assign one or more judges because that court or divi-
sion has an overburdened docket or anticipates an extended trial that will disrupt
the court’s docket.

5. The administrative judge of any court, or any division of a court, may re-
quest the Chief Justice to assign a judge to replace a sitting judge of that court

for the following reasons:
a. The sitting judge is ill or unable to attend to judicial duties.

L Mo st
. L1150 S

terferes with the performance of his or her judicial duties.

c. The sitting judge plans to take a reasonable vacation or attend a contin-
uing legal education program, and the judge cannot reasonably schedule his or |
her docKet to elMInate he Heed 10F & repiaceuicin Guring uias abscive. .

d. The sitting judge recuses himself or herself from one or more specific
cases for a conflict of interest involving a litigant, counsel, or the subject of the
case. The fact that a local attorney is a litigant should not routinely cause the sit-
ting judge to recuse himself or herself, unless the judge’s relationship with that
particular lawyer justifies recusal.

e. Any extraordinary circumstance which satisfies the Chief Justice that the
requesting court needs the assistance of an assigned judge. .

8. Before requesting an assigned judge to replace a temporarily absent
judge or a recused judge, the administrative judge of a multiple-judge court or
multiple-judge division shall proceed as follows:

*a. The administrative judge for any multiple-judge court or multiple-judge
divigion shall attampt. to arrange for another judge of that court or division to ac-
complish the duties of the temporarily absent judge or the recused judge.

b. The administrative judge for one division of a multiple-division court shall
request the presiding judge for that multiple-division court to seek a judge from
another division of that court to accomplish any unanticipated emergency duties
of a temporarily absent judge, if the temporarily absent judge has no hearings or
gy gehedvloddorthe Hima ofthatabsence,

¢. The administrative judge who requests the assignment of a judge may
cause the judge who requests a temporary replacement to satisfy this Guideline,
but the administrative judge shall certify that it has been satisfied.

7. If the judge of a multiple-judge common pleas court or division of that
court is disqualified pursuant to an affidavit of disqualification, the ad-
ministrative judge of that court or division shall assign a replacement judge (R.C.
2311.10 and 2701.03). In other situations, the Chief Justice who disqualifies a
judge from a case pursuant to an affidavit of disqualification shall forthwith
assign a replacement judge.

% . . -
tting judge cxpericnees o perscnal or family emergency which in-
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Guidelines for the Duration of Service by Assigned Judges. v

8. The administrative judge of any court may request the Chief Justice to
assign a judge to that court: (a) for one or more specific cases, or (b) for a
specified interval of time.

9. Ordinarily, the Chief Justice wiil not assign a judge for a specified inter-
val which exceeds three months.

10. Ordinarily, the Chief Justice will not assign the same judge for con-
tinued service in the same court, or extend a judge’s assignment beyond the
original term, without the agreement of the administrative judge of that court.

11. When the Chief Justice assigns a judge to a court for a specific case, the
assignment shall continue until the conclusion of that case, including any post-
judgment proceedings, unless or until the case is reassigned.

12. When the Chief Justice assigns a judge to a court for a specified inter-
val, the assignment shall continue until the judge concludes any proceedings in
progress at the end of that interval but shall not continue for any other matters
without further assignment.

13, After an assigned judge arrives at a court for an assignment of a specific
case, that judge may exercise other judicial duties for that court during the re-
mainder of the day that the assigned case concludes, if he or she is willing to do
3 s0.

Guidelines for Selecting Judges for Assignment..

14, The Chief Justice may assign any active judge to serve as an assigned
judge. However, any active or retired judge who wishes to receive assignments
shall annually file a report provided by the Administrative Director of the
Supreme Court; which stratrirehude the nmaber of yeais of judidial sxpeiiende i
each court where the judge has served. :

The judge may also supply the following additional information:

a. Any areas of special expertise by reason of judicial experience, legal prac-
tice, education, or training. ‘

b. Any infirmities that might affect the ability to accept an assignment.

2. Axny eourt or courts where thejudgs prefers or disfavors assignments.

15. In deciding whether to assign a judge to serve, the Chief Justice may
consider the following factors:

a. The status of the judge’s docket, including a comparison of the judge's

Jo et "ntl'\ tho daolzet of other 'mdrtac' in that court and other courtg, the number

uvuvner vy 1 vaatle GLAATL V2 XL LT3 0N

of cases pending in the judge’s court and the number of cases pendmg beyond the
indicated time provided by the Rules of Superintendence, and the extent to which
fc juuke low o GUSBETE BAEIEISH JURZSE0ME15 8 RET BRALS

b. The judge’s competence for the prospective duties.

¢. The judge's infirmities, if any.

d. Thejudge’s prior experience on courts of that level. Ordinarily, the Chief
Justice will not assign any judge who has not completed at least one full year of
judicial service as a judge.

16. The Chief Justice may assign any sitting judge to serve in another court,
subject 1o consuluuvnal anu swwwry Hiwadons,




03/25/2014 15:30

GUIDELINES FOR ASSIGNMENT OF JUDGES

a. A county court judge may serve on another county cowrt.

b. A municipal court judge may serve on another municipal court.

c. A common pleas court judge may serve on another common pleas court,
the Court of Claims, or a court of appeals.

d. A court of appeals judge may serve on a common pleas court, the Court

of Claims, another court of appeals, or the Supreme Court.
e. A Supreme Court justice may serve on the Court of Claims, or a court of

it

appeals. :
17. The Chief Justice may assign any retired judge who wishes to serve,

subject to constitutional and statutory limitations:

a. A retired judge may be assigned to the court where he or she served
before retirement, to any other court to which the judge could have been assigned
while a sitting judge, and to any court provided by constitutional and statutory
authority.

b. Aretired judge shall not be assigned while he or she is engaged in the full-
time or part-time practice of law. For this purpose, the practice of law does not
include, among other activities, service with or without compensation as an ad-

judicator for submissions or referrals pursuant to R.C. 2701.10.
c. A retired judge shall not be assigned unless he or she has completed and

reported the judicial education required by the Rules for the Government of the

Judiciary. :
d. The judge shall not be assigned unless he or she is a resident, or elector of

Ohio.
e. The judge shall not be assigned unless he or she has paid all current
registration fees and otherwise has good standing as a member of the bar.

Guidelines for Assignment Procedures.

g 18. The following procedures shall apply to all requests for an assigned
judge:
a. The administrative judge shall make any request on behalf of that court
or division or any of its judges.

b. The request shall be written and addressed to the Chief Justice. If unex-
pected circumstances preclude a written request, the administrative judge may
request an assigned judge by telephone or otherwise, provided that he or she
promptly confirms that request in writing.

c. The request shall state the reason why the court requires the assistance
of an assigned judge. .

d. The request shall state whether the assignment should be for one or more
specific cases, or for a specified interval.

e. If the court is a multiple-judge or multiple-division court, the request shall
certify compliance with Guideline 6.

19. The administrative judge who requests the Chief Justice to assign a
judge may suggest one or more active or retired judges who have expressed a

willingness to perform that service.
20. Each court shall report the following information to the Administrative

#324 P.005/006
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Director of the Supreme Court, on a form provided by the Administrative Direc-
tor, for each assigned or acting judge appointed to the court:

a. The number of days spent

b. The number of case dispositious for which they were responsible, and the
case number of any specifically assigned case.

¢. The number of jury and non-jury trials they conducted.

d. The case number of any case pending beyond the indicated time provided

by the Rules of Superintendence.
21. No sitting Judge shall report that he or she disposed of any case or con-

ducted any jury or non-jury trial, if that activity was handled by an assigned
judge.

Guidelines for Efficient Use of Assigned Judges.

22. Unless special circumstances jusily a wici it assigmment—the citting
judge for that court shall retain responsibility for cases in which he or she has
resolved or presided over substantial preliminary matters. The assigned judge

all assume responsibility for cases in which the sitting judge bas had the least

D’l‘.(lﬂ.l -

involvement when the assignment occurs.

23. Whenever feasible, a judge from a nearby county shall be utilized for
assignment in order to economize on travel time as well as to minimize, if not
eliminate, overnight expenses.

24. A court that requests the assignment of a judge shall provide sufficieiit
physical facilities and support personnel to enable the judge to carry out assigned
responsibilities properly and expeditiously. Support personnel shall include the
services of a bailiff, court reporter, secretary, or law clerk, as may be necessary
and appropriate. '

25. A court that requests the assignment of a judge shall notify counsel of
the assignment upon receipt of the Certificate of Assignment. If the parties are
not represented by ¢ounsel, the parties shall be notified.

26. A court that requests the assignment of a judge shall contact the as-
signed judge upon receiptoi-te-Certificate sf-Aagignmont *O-H’mate rasf. pra-

ceedings.
27. A copy of the Certificate of Assignment shall be entered into each case

file managed under the assignment.

Note: Guidelines 14, 20, and 21 will become effective upon further notice of
the Chief Justice.

#324 P.006/006
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Stephen Hanudel <sph812@gmail.com>

1991 Judicial Assignment

Hayes, Diane <Diane.Hayes@sc.chio.gov> Mon, Jul 7, 2014 at 4:33 PM
To: Stephen Hanude! <sph812@gmail.com>

Dear Steve,

The earliest assignment that my application database shows for Judge William Victor had an effective date of 6/9/1993. Unfortunately, what you see on the
Judge Assignment Search on the Supreme Court’s website is the same data that | have. To the extent that there are any records relating to the assignment of
Judge Victor to the Summit County Court of Common Pleas prior to those reflected on the Judge Assignment Search, those records may exist at the local level.

Sincerely,

Diane

Diane E. Hayes | Judicial Assignment Specialist | Supreme Court of Ohio

65 South Front Street w Columbus, Ohio 43215-3431

614.387.9415 (telephone) m 614.387.9449 (fax)
diane.hayes@sc.chio.gov

www.supremecourt.ohio. gov

From: Stephen Hanudel [mailto:sph812@gmail.com]
Sent: Sunday, July 06, 2014 11:55 PM

To: Hayes, Diane

Subject: 1991 Judicial Assignment

Hi Diane,
I was in correspondence with you earlier this year regarding whether if retired Judge William Victor was assigned by the Chief Justice to preside over the matter of
State of Ohio v. Leroy Mcintyre, Jr., Summit County Case No. CR-81-01-0135 for trial and sentencing in August 1991. If | recall correctly, you stated there were no

records with the Supreme Court regarding the purported assignment and that any such record would permanently exist with the Summit County Clerk of Court. If it
were a case assignment, the record would be in the case file. If were a docket assignment, then the record would be in the clerk's general file.

On March 25th of this year, you were kind enough to fax me the Guidelines for Assignment of Judges effective May 24, 1988.

| searched the judge assignments on the Supreme Court's website. However, they only go back to 1993.

Can you please let me know if there is any record or database of the judge assignments in 1991 and if William Victor comes up in those aSS|gnments7 if he does,
can you please provide me the list of assignments he had pertaining to Summit County? Thank you.

Steve Hanudel

Stephen P. Hanudel
Attorney at Law

124 Middle Avenue, Suite 800

Elyria, Ohio 44035
Phone: (440) 328-8973

Fax: (440} 261-4046

| EXHTRTT 8
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IN THE COURT OF COMMON PLEAS C. E y . ’/I
vy L,uun'i

COUNTY OF SUMMIT

. 1408 pt () { (

STATE OF OHIO CASE NO. CR 91 01 135
JUDGE WILLIAM H. VICTOR
Plaintiff
INDICTMENT FOR:

LEROY L. MCINTYRE AGGRAVATED BURGLARY

Defendant

N S S Mgl s Nt Nt T Mt N N e

VERDICT FORM

We, the jury in this case being duly impaneled and sworn
to well and truly try and true deliverance make between the State
of Ohio and the Defendant, LEROY L. McINTYRE__ , do find the

Defendant * GuireTY of the offense of
Aggravated Burglary.

*Insert in ink "guilty" or "not guilty".

We further find that Leroy L. McIntyre ** ,iI>\t>
have a firearm on or about his person or under his control
while committing the said felonicus assault.

**Insert in ink "did" or "did not".

hY
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And we do sc¢ render our verdict uéon the concurrence of
12 members of said jury. Each of us said jurors concurring in
said verdict signs his name hereto this '\'s":( day of ﬁU‘GUS:,
1991. ‘ ' -
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FHTRIT D
IN-THE COURT OF COMMON PLEAS
COUNTY OF SUMMIT ki
ay Eo & 17 0e il 'Sl Term 1991
THE STATE OF OHIO T No. _cpde ay ouzs
vs. L ~Liviy we .‘”‘,h}o -
L ROV L. HeTamy _ | JOURNAL ENTRY
aka LeROY TYSON
. A
g , . 15;{4 P;.GEE)DB

4

THIS DAY, to-wit: The 13th day of August, A.D., 1991, now comes the
Prosecuting Attorney on behalf of the State of Dhio, the Defendant, LeROY L.

MCINTYRE aka LeROY TYSON, being in Court with counsel, VINCENT MODUGNO, for trial

herein. Heretefore, on August 12, 1991, a Jury was duly empaneled and sworn and the
trial commenced and not being completed, adjourned from day to day until August 12,

1991 at 1:15 O'Clock P.M., at which time the Jury having heard the testimony adduced

by both parties heretec, the arguments of counsel and the charge of the Court,

retired to their room for deliberatien.

And thereafter, to-wit: On August 13, 1991, at 10:15 O'Clock A.M., saivaury

came again into thé_aburt and returned their verdict in‘writing finding vaid
Defendant GBILTY of the crime of FELONIOUS ASSAULT, as contained in One (1) Count of
the Indictment with SPECIFICATION ONE TO COUNT ONE, NOT GOILTY of the SPECIFICATION
THO TO COUNT ONE, and GBILTX of the crime of AGGRAVATED BURGLARY, as contained in
Count One (1) of the Supplement Two to Indlctment, with SPECIFICATION ONE TO COUNT
ONE of the Supplement Two to Indictment, and further, sald Jury being unable to
reach a decision on a verdict as to the charge of FELONIOUS ASSAULT, as contained in
Count One (1) of the Supplement Qne'to Indictment, with SPECIFICATION ONE TO COUNT

) ONE of the Supplement One to Indictment and SPECIFICATION ONE TO COUNT ONE of the
"Supplement Two to Indictment, the Court therefore discharges the Jury without

brejudice in reference to the prouecution of those charaes.
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Thereupon, due to the d

held in abeyance.

APPROVED:
September 4, 1991
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CWTSTT B
IN THE COURT.OF GOMMON PLEAS

COUNTY OF SUMMIT

=t

S § Zoali S
- S Term 19_5

MAY

THE STATE OF OHIO T e Norisce et o1 nas
Vs,

LoROY L. McTMNTVRE

aka LeROY TYSON

PAGE ONE QF TWO
R Yo o 1474 v 666

THIS DAY, to-wit: The 28th day of August, A.D., 1981, now comes the
P
Progecuting Attorney on behzalf of the State of Ohio, tha Defendant, LeROY L.
McINTYRE z2ka LeROY TYSON, being in Court with counszel, VINCENT MODUGNO, for

sentencing; having heretofore on August 12, 1991, wes found GUILTY by a Jury Trial

Indictment, with SPECIFICATION

ik

th

W]

of FELONIOUS ASSAULT, == containad in One (1) o
ONE TO COUNT ONE, and AGGRAVATED BURGLARY, as contained in Count Cne (1) of the

Supplement Two to Indictment, with SPECIFICATION ONE TO COUNT ONE of the Supplement

Two to Indictment.

Thereupon, the Court inquired of the said Defendant if he had anything to say

why judgment should not be pronounced against him;fand having nothing but what he

had already said and showing no good and sufficient cause why judgment should not be

pronounced:
IT IS, THEREFORE, ORDERED AND ADJUDGED BY THIS COURT that the Defendant, LeROY

L. McINTYRE aka LeROY TYSON, be committed to the Lorain Correctional Institution at

Grafton, Chio, for an actual period of Three (3) Yeare mandatory sentence for

poeseseion of a firearm and for an indeterminate period of not less than Eight (8)

Yearz and not more than the maximam of Fifteen (15) Years for punishment of the
" erime of FELONIQUS ASSAULT, Ohio Revised Code Section 2202.11(A)(2), an aggravataed

felony of the second (Znd) degree, and for an actual pericd of Three (3} years

91 ) .
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mandatory senténce for possession of a firearm and for an indeterminate period of
not less than Eight (8) Years and not more than the maximum of Twenty Five (25)
Years for punishment-of the c;ime of AGGRAVATED BURGLARY, Chio Revised Céde éection'
2011 11(AY(2)/(A)(32), an aggravateé felony of the first (1st) degree, and that the
gaid Defendant pay the costs of this prosecution for which execution is hereby
awarded; =said monies to be paid to the Summit.County Clerk of Courts, Court House,
Akron, Ohio 44308.

IT IS FURTﬁER ORDERED, pursuant to the above sentence that the Defendant be

conveyed to the Lorain Correcticnal Institution at Grafton, Ohio, to commence the

prison intake procedure.

IT IS FURTHER ORDERED that the Sixnt (6) Year mandatory sentence imposed in this
case be served CONSECUTIVELY and not concurrently with the sentence imposed in One

(1) Count of the Indictment and Count One (1) of the Supplement Two to Indictment.
'IT IS FURTHER ORDERED that the sentence imposed in One (1) Count of the
Indictment and Count One (1) of the Supplement Two to Indictment be served

CONSECUTIVELY and not concurrently with each other.

APPROVED:

September 4, 1991
. 3m
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IN THE COURT OF COMMON PLEAS

COUNTY OF SUMMIT
MAY 91
Term 19
THE STATE OF OHIO No. CR 971 01T 0135
vs. :
LeROY L. McINTYRE JOURNAL ENTRY

aka LeROY TYSON

PAGE TWO OF TWO

n
]

ARY F.
Court
Summi

Prosecutor Maureen Hardy
Attorney Vincant Modugno
Criminal Assignment
Grand Jury

Booking

S1iU

Court Convey

Attorney Barry Ward
Psycho-Diagnostic Clinic
M=z. Maureen Mancuso
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County, Ohio
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IN THE COURT OF COMMON PLEAS %
COUNTY, OF SUMMIT 3

E# Ll

MAY ‘ e Term19_91

THE STATE OF OHIO
VS.

LeROY L. McINTYRE
aka LeROY TYSON

-,-_:No,,. CR_91 01 0135

JOURNAL ENTRY

o 1AT5 pue 108
p
THIS DAY, to-wit: The 9th day of September, A.D., 1991, upon due consideration
of this Court, IT IS HEREBY ORDERED that this Journal EhtrybefiledNUhCPROTUNC
to correct the third (3rd)) paragraph of the Journal Entry dated August 29, 1991 and

filed September 9, 1991 to read in part as follows . . .

" . . . for an indeterminate period of not less than Eight (8) Years and not more

than the maximum of Fifteen (15) Years, and the eight (8) year minimum shall be a

period of actual incarceration, for punishment of the crime of . . . "

APPROVED:
Septamber 11, 1991
jm

cc:  Prosecutor Maureen Hardy
Attorney Vincent Modugno
Criminal Assignment
Court Convey °
Booking
SIU
Attorney Barry Ward
Psycho-Diagnostic Clinic
Ms. Maureen Mancuso

£EYNRIT F
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IN THE COURT OF COMMON PLEAS
. COUNTY-OF SUMMIT

01 GoT |2 PH12: 29
ooy

O it COF COURTS
) JOURNAL ENTRY

THE STATE OF OHIO Case No. CR 91010135

LEROY L. MCINTYRE
AKA LEROY TYSON

On October 11, 2011, upon due consideration of this Court, I'T IS HEREBY ORDERED that the
Journal Entry dated August 13, 1991 be amended to read as follows:

THIS DAY, to-wit: The 13th day of August, A.D., 1991, now comes the Prosecuting Attorney on behalf
of the State of Ohio, and the Defendant, LEROY L. MCINTYRE AKA LEROY TYSON, being in court with
counsel, VINCENT MODUGNO, for trial herein. Heretofbre, on August 12, 1991, a Jury was duly empaneled
and sworn, and the trial commenced, and not being completed, adjourned from day to day until August 12,
1991 at 1:15 p.m., at which time the Jury having heard the testimony adduced by both parties hereto, the
arguments of counsel, and the charge of the Court, retifed to their room for deliberation.

And thereafter, to-wit: On August 13, 1991, at 10:15 a.m., said Jury came again into the Court and
returned their verdict in writing finding said Defendant GUILTY of the crime of FELONIOUS ASSAULT, as
contained in Count 1 of the Indictment, with SPECIFICATION ONE TO COUNT ONE, NOT GUILTY of the
SPECIFICATION TWO TO COUNT ONE, and GUILTY of the crime of AGGRAVATED BURGLARY, as contained
in Count 1 of the Supplement Two to Indictment, with SPECIFCIATION ONE TO COUNT ONE of the
Supplement Two to Indictment; and further, said Jury being unable to reach a decision on a verdict as to the
ch‘arge of FELONIOUS ASSAULT, as contained in Count 1 of the Supplement One to Indictment, with
SPECIFICATION ONE TO COUNT ONE of the Supplement One to Indictment, the Court therefore discharges
the Jury without prejudice in reference to t}{b pliosecution of those charges.

Thereupon, due to the disappearance of said Defendant, the sentencing is hereby held in abeyance.

APPROVED:
October 11, 2011
Pmw for jam

. THOMAS A. TEODOSIO, Judge
Court of Common Pleas
Summit County, Ohio

cc: Prosecutor Dustin Roth
Attorney Vincent Modugno
Attorney Barry Ward
Bureau of Sentence Computation - CERTIFIED
LEROY L. MCINTYRE #571-710, GRAFTON Correctional Institution— CERTIFIED
GRAFTON Correctional Institution—- CERTIFIED

EXHTBIT &
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THE COURT: Where are they?

MS. HARDY: They are certified copies
that would come in pursuant to 2317.42.

KR, MODUGHNO: I would indicate‘EOt the

record, Your Honor, that I would oppose the motion

to amend,

THE COURT: Yes. Your objection is
overruled.

HR. MODUGRO: Note my continuing

objeétion to that amendment.

1'd move for a”defen?e verdict.

TEE COURT: It's overruled,

(#hereupon, & recess was taken.)

THE COUR&: Please be seated.

ﬁell, folks, you have heard the evidence in
ﬁhia case andléhat the lawyers had to say. Now it
becomes nmy fun?tion to tell you what I think the
law 48 in thiaﬁcaae which you must accept as I give
it to you, r@gardless'of wvhat you think the law is
or what itaouqht’to be,

In any case there are two parts: the facts
and the lav.‘ It's my job to tell you what I think
the lav is, It'a'yout job ;o determine what the
facts are from all of the evidence in the light of

these instructions that I am about to give you.

OPPICIAL COURT REPORTER - C,A.T.




COPY

13

14

15

16

17
18
19

20

21

22
23

24

25

221

Now, this case was started, as I indicated
to you at the beginning, by an 1pdictnent. these
shegta of paper. The Grand Jury heard some
testimony about this incident and they returned
charges against him: felonious aasgult,‘attempted
felonious assault and aggravated burglary.

Now, to the charges, the three charées
contained 1n_this'indictment, the defendant has
ant?ted a piea of not guilty and he thereby denies
each of those charges.- |

Now, I said to you before, and I tepeat.it,
once more, that this indictment is not any evidénce
against this defendant, it's not to be considered
by you as evidénce,,and it in no way reflects upon
the quilt or the innocence of thiv defendant. That
is for to you determine. This is only the formal
means whereby this case is br&ught before you
ladies ﬁnq gentlemen for trial. |

I think I told you at the outset that this
defendant, Leroy McIntyre, when he came into this
couré and throughout this trial, under our system
of law is ptesuhed innocent and not gquilty of any
offense, not one of the three charges contained in
this indictment, until such time as the State of

Ohio proves each and every essential element of the

OFFICIAL COURT REPORTER - C.A.T,
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crime charged by proof beyond & reasonable doubt.

If as to any element of any one of the three
charges the State has failed to prove that element
by proof beyond a reasonable deoubt, it's your sworn
duty to acquit the defendant of that particulaf
offense.

By the same token, if the étate'of Ohio
proves by proof beyond a reasonable doubt -- and
they have the burden, If they have proved each and
every element of each of the crimes charged, then
vith respect to that particular crime, it's your
sworn duty to find ihe defendant guilty of the
offense of which the State of Ohio has sustained
its burden of proof.

) Now, what do I mean by reasonable doubt.
Well, reasonable doubt is present ghen the jurors,
after they Sav? carefully compared and considered
all of the evidence, cannof say that they are
firmly convinéed 6f the truth of the charge.

. Reasonable doubt is a doubt based upon
reason and common sense. It is not a mérg pogeible
doubt because everything which ielate to human
affairs or dependa upon moral evidence is open to
aome possible or imaginary doubt, Froof beyond a

reasonable doubt is proof of such character that an

OFFPICIAL COURT REPORTER - C.A.T.
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ordinary person, an ordinary person, would be -
willing to rely and to act upon it in the most
important of his own affairs.,

80, once again, if the State fails to prove
what they a:a'obligated to ptoﬁc.by proof beyond a
reasonable doubt as to. that charge, you must find
the44efendant not guiity. If the State sustains
the burden of proof with reﬁpect to aﬁy'one of the
charges, or ail of the cbatgén. then'it's your
eworn duty to find the defendant guilty of that
charge or those cSazgea.

¥ow, I said that you muat determine th;
facté in this case fion the evidence in ghe light
of these instructions.

| uﬁd; do I mean by evidence, Well, very

dimplx, it's the sworn oral testimony which came to
you from the witness stand and the exhibits which
the Covurt admitted into evidence that you will have
with you lp tha jury room, vhich includes, in
addition to éhonevata:@nentk that have been
testified to, the hospital records of Galen
Thompaon which the lawyers have agroed should be
admitted into evidence and which you will have with

you i{n yougr jery room,

But the evidence i2 the swern tastimony, thof

OPPICIAL COURT RBPORTER - C.A.7T.
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exhibits and all of the logical inferences that
follow there from.

As I sald, it does not include the
indictment and it does not 1nc1uée the arguments of
counsel, Also, you will not consi@er the question
of punishment in making a determination of guilt or
innocence.

- buring the coursevof tﬁe tiial the lawyers
would object from time to time. Sometimes the
objectiops wére-overruleﬂ, gometimes they were
suatgined. Where an objection was sustained, you
will draw ﬁo inference as to what thg.answat to
that question might have been. That was simply a

matter of law that vou are not concerned with and

. you will make no effort to speculate as to what the

answer might be.

| Now, in determining what the facts are, you
have got to the weigh the tentimﬁny of all the
vitnesses who testified in ;hip caée and give their
testimony such veight as you feel that their
testin@ny is entitled to receive.

How do you do that? Well, the lawyers and

the law, so to. say, the law, actually, over the

course of time has used sonre atgndards which it has

felt will assist any jury in weighing the testimony

OFFICIAL COURT REPORTER - C.A.T.
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of the various witnesses who testified in tﬁis
case, |

How do you do that? W#ell, ybu'iaw all of
them testify. You hay you consider the witness'’
demeanor on the stand; his manner of testifyihg: is
he‘or she interested in the outcome of this case}
was the witness‘frank-and candid with you or notj;
was the witness biased and prejudiced; did the.
witness have the means of knowing and observing the
things conpe:ning which he or she tcstifiéd; and,
if éo, tht about the accuracy or the correctness
of the witness' memory ai the tire? he or she'tobk
tpe stand; and I waﬁt to say to you that for good
cause shown, you may bclieve ét you uaf disbelieve
all or any part of the testimony of any viinens who
testified in this particular case.

Now, one other thing I want to mention. The
defendané didn't testify in this case, He is8 not

required to testify. As a mitter of fact, he has a

constitutional right not to teétify anl the fact

that the defendant did not testify in this case
nust not be considered by you for any purpose

whatsoever,

Well, let's také’up now the charges that

have been filed against this defendant.

OPFICIAL COURT REPORTER - C.A.T.
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In the first count here the defendant 18
charged with the felonious assault upon one Galen
L. Thompson on or about the 30th day of December,

1990 in Summit County, Ohio, and further it's

charged in the count that the felonious assault,

there wase a deadly veapon used in the course of
that act.

The second charge is directly related to the
first one in which the Grand Jury charges that on
or about that date, the 30th day of Dacember 1990,

in Summit County, Ohio,'that the defendant, Leroy

McIntyre, attempted to physically assault Robert

Taylor and Denise Harrison with a déadly weapon,

and that he also is charged with having a firearm

‘specification; namely, that the attempted felonious

assault was carried out with a deadly weapon.

The third charge iB that oﬁ~the 30th day of
December, 1990, in Summit County, Ohio, this
defendant, Leroy Ecxntyfe. trespassed -~ I will
define these terms for you in a minute --
trespassed in Gsolnelleédé Avenue, an occupled
structure, and that he had a deadiy veapon when he
entered in that house and that he entered by force
and that it vas an occupied structure, at which

time it is alleged that Robert Taylor and/or

OFPICIAL COURT REPORTER - C.A.T,
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Theresa Johnson‘wete presdnt or likely to be
present. Of course, that charge alsq contains
therein a specification that that act was committed
vhile Ehe Dgfendaﬁt Mcintyre had on or about his
person.a firearm,

Okay. Let's take up first the felqnious
assault, What is felonlous assault? Felonious
assault is simply knqwingly causing physical harm
to @nother by meane of a deadly weapon.

In order to convict in the first count with
reference to felonious assault on Galen Thompson,
you must find beyond a reaspﬁable doubt that‘on or
about the 30th day of December, 1980, and in Sumnmit
County, Ohio, the defendant kﬁowlngly, one, caused
physical harm to Galen Thoépson by means of a |
deadly weapon,

Now, there are some termé here we've got to
talk about for a moment.

What do we mean by “knowingly®? A person
acts knowingly when he is a awvare that his conduct
will probably cause a certain result and that he is
avare of the existence of all the facts and
circumstances pertaining\thereto, and that
knovledge must be gained and is determined from all

the facts and circumstances in evidence.

OFFICIAL COURT REPORTER - C.A.T,
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You will determine whether there existed in

- the mind of the Defendant KMcintyre that his acts

would cause or result in physical harm to Galen
Thompson, }

I used the term “"cause.® I think you know
vhat cause is, but let me define it. 1It's an act
which in the natural and continuous sequence
directly produces the juty and physical harm and
without which it would not have occurred. Cause
occurs when the injury or éhy;ical hatm'ia the
natural and foreseeable result o the act.

"Phyaicai harm® means any injury,.tegardless
of ite gravity or its:dutation.

Deadly weaéon. wﬂat'is a deadly wveapon?

Well, it's any device capable of inflicting death

- and désigned for use as a weapon or possessed and

used as a weapon. A shotgun i{s a deadly weapon.

Now, if the State has proveh by proof beyond

‘a reasonable doubt that on or about the 30th day of

Dédeﬂber. 1990, in Summit County, Ohio, that the
Defendant HcIntyre knowingly caused physical hatﬁ
to Galen Thﬁnpnon by ncaﬁs of & deadly weapon, it‘s
your sworn duty to finé the defendant guilty of
that offense. va the State of Ohio has failed to

prove that offense by proof beyond a reasonable

OPFICIAL COURT REPORTER - C.A.T.
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doubt, it's your sworn duty to acquit,.

~Now, the next count with reference to
attempt. In that count the State simply claims
that on or'about that same date, in Summit County,
Ohio, that the defendant attempted to inflict
physical harm upon Robert Taylor and Denise
Harrison. All the elements actnaily are the same
except that the act did not actually culminate in
physical harm to th&se,people but that an attempt
was made to do it.

" And what do I mean by a criminal attempt? A
criminal attempt is where one purposely does any

ict constituting a substantial step in the course

-0f .conduct which i8 planned to culminate in that

pe:ponﬁs commission of the actual crime, namely,
felonious assault.

To constitute a substantial step, the
conduct must be strongly corroborative of tpe
actor's criminal purpose. |

Now, did the st&te prove by proof bgyond a
reasonable doubt that on that date, in Summit
County, Ohio, the Defendant McIntyre by his actions
at 680 Bellevue attempt to inflict physical harm
upon Robert Thylbr and Denise Harrison, If he did,

you Bo find by proof beyond a reasonable doubt,

OPFICIAL COURT REPORTER ~ C.A.T.
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it's your sworn duty to find him guilty of that
‘offqnsé. 1f they haven't proved it by proof beyond
a reasonable doubt, why, it's your sworn duty to
acquit the defendant of that chézge.

Now, the iast charge is aggravated burglary,
What are the essential elements 6f the offense of
aggravated-burglary?

' In that case yoﬁ must find by proof beyond a
ressonable doubt that on December the 30th, 1990,
the pefendant McIntyre by forcé t;espiased in an
occupied structure with the purpose to obtain
property owned by another yithouf that person's
consent and to dapriveithag person of Ehat
property, and tﬁat at that time the Defendant
HcIntyre had a deadly weapon on or about his hezson
and the occupte& stfucture vas the permanent or
temporary habitation or residence of énother in
which at the time aﬁy perdbh wvas present or likely
éo bévpzéscnt.

Porce. .Férce-means any violence used by any
means upon or agalnst any person or thing to gain

entrance.
Trespass. Any entrance knowingly made in

the dwelling of another without that person's

consent is a trespass and is unlawful.

OPFICIAL COURT REPORTER - C.A.T.
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Knowingly means tha: the person was avare of
vhat he was doing and his lack of authority to do
80,

I have already defined the term “deadly
weapon® to you, " It's the same for burposes of the

offense of aggravated burglary.

Purpose. A person acts purposely when it is

bis specific intention to cause a certain result.

It must be established that at the time in question
there¢was present in the mind of the defendant the
intent to obtain propetty owned by someone on tﬁat
premises without that person’'s cqnaeht. To‘act
purpé;ely i to act infentional;y.

Deprive simply means to withhold property of

another permanently or for a period to appropriate

a ;ubstantinl part of the things obtained to the
person;s-own ﬁse. Owner is one would owns or who
bas the right Qr possession or control of property.
1f the State has proved all the essential
elements of that offgnso, you must find the
defendant guilty of the offense of gggtbvated
burglary. If the State has failed to prove any one
of the essential elements of ihe offénse, then,
likewise, it's your sworn duty to acquit the

defendant of the offense of aggravated burglary.
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'Now, this is a criminal case and it iak@s
all 12‘6f your members to arrive at a verdict.
vetdicta in criminal cases must be unanimous,
whe:her they are for guilty or for not guilty.

Only the 12 of you will deliberate. At the
conclusion of the.court's charge Mr, Weiss and Hf.
Hontowskl may be excusad.

1'm going to read the verdict forms to you

in the order in which they are in the indictment.

~This is &n indictment for feionious assault

relative to Galen Thompson.

“Wwe the jury in this case being duly
impaneled and sworn to Qell and truly try and true
deliverance make between the State of Ohio and the

defendant, Leroy McIntyre, do find the

Defendant...® then there is blank line in which you

will insert the wvord °®guilty® or the words °not
guilty® according to your,findings ®...0f the
offense of felonious assault.”

Then right underneath that, *We further find

' that Leroy HcIntrye...® and you insert the word

"dige° 6: the words ©®did not®" ®°,,.have a firearm on
or about hig person or under his control while
committing the said felonious assault.”

Then on the back there ;s room for the

OPFICIAL COURT REPORTER ~ C.A.,T.
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eignatures éf those agreeing. All 12 of you sust
agree upon & verdice.,

“And we do so rendet ;ur verdict upon the
concurrence of 12 members of said jury. Each of us
said jurors concutr1n§ in said verdict signa his
neme hereto this blank day of 168%81.°

The next one is an indictment for attempted
felonious assault, |

*We the jury in this case being duly

impaneled and sworn to well and truly try and true

deliverance make between the State of Ohio and the
defendant, Leroy ncInty:e; do find the
defendant.,.® and there iB:a blank line to insert
eithe. the word 'guilty‘ or the words“not guilty®
°,..0f the offense of attempted felonious assault.®
That pertains to Robert Taylbr and Denise Bartisoﬁ.

"We further find that Leroy HcIntyre did or
d;d not have firearm on'ot about hig person or
under hiﬁ control while comwitting the said

attempted felonious assault.®

Remember, it's attempted felonious assault

_And the words °“Robert Taylor® and “Denige Harrison*®

are above B0 there is no question about. On the

back are signature lines for all 12 of your

menberg.

i pan e A
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The last form is indictment for aggravated
burglary.
*de the jury in this case being duly

impaneled and sworn to well and truly try and true

deliverance make between the State of Ohio the

Jefendant, Leroy Mclntyre, do find the

defendant...® blank line, °quilty or not guilty,*®

HYou vill imsert according to your findings *...of

the offense of aggravated burglary.*®

*We further find that Leroy HcIntyre did or

did not...® according to your findings ®...have

fira&ra on or about his person or under his control
wvhile committing the said felonious assault.® And
then on the back again the~siqnatureA1ines for your
signature.

You will have with you in the jury room the
exhibits which the Court has admitted into
evidange. | | ‘

Your first business in the jury room is to
select a foreman. Thét is a gender neutral word,
and the fbrman is either a man or a woman selected
to p:esia@ over your deliberations in ﬁhe jury room
and has no more power than any of the rest of you,
but is selected to control the deliberations, I

guess, to see that everybody cgets a chance to speak
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his peace and to diescuss the opinions of all of
you. That is what these are, jury del iberations.
HMaybe some of yoﬁ'Ate going to walk into the
jury room already convinced of what you want to do.
Listen to the opinions of the others and then
determine whether or not your first-formed opinions

vere accurate or not accurate, correct or

incorrect. That is the function of jury

delibe:atiéns.

vaduiing the course of your dgliba:ations
you have & question, write the question out. I
will take it up with the lawyers. If the lawyers
say that it can be answered, I will inform you of
the answer. If the law doe2s not permit me to
answer it, I will inform you of that fact.

When ydﬁ have arrived at.a verdict you will
be returned to the céuttroom aﬁd«we will accept
your verdict. | | |

Now, if you hiye not arrived at'a verdict or
verdicts by, of coufae; the noon hour, ve'will
recess for the noon hour and resume deliberations
after the noon hour.

I'mn going to ask you to réturn to the jury
room, I know that the lawyers have carefully

lictened to yhat I have sald and I know that on
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occasions such as this the judge has sometimes an

occasion to misspeak, either say Bomething that he

- should nct have said or not said something which he

ought to have said, and I'm sure that if I have
done that the lawyers have noted that and will
bring that to my attention, but thﬁtvmuat be done
in your abagnce and not in your presence.

Bowever, if theré is some changes to be
made, I will be back with Tom here and we will make
the necessary corrections for you on the record.

Okay. You may féllow Mr; Wellemeyer into
ihe jury rodm. |

(#¥hereupon, the jury wag excused to commence
de1ibezationa.>

THE COURT: . Anything you want to put on
the record? |

HS. HARDY: I don’t have anything, Your
Honor.

Do all three verdict forms have the fi:éarn
specification? The last form, I think you referred

to it at £h§ end as felonious assault. I think you

- meant to say the aggravated burglary. That was my

only question,

HR. HODUGRO: I don't have anything. I

have no problem with the charge,

' OPPICIAL COURT REPORTER - C.A.T.
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1 10:30 a.m., Tuesday, August 13, 1991
2 PROQCEEDINGS
3 ' (Whereupon, the following proceedings were
4 had out'of the presence of the jury,)
5 HS. HARDY: W2 are here on State of
6 Ohio versus Leroy McIntyre, Case 91-01-0135.
7 ihis is the second day of the jury
8 deliberations, Th? juty'has indicated that they
8 . are are hung,oh the third count of felonious
10 assault. I believe that they do have two verdicts
11 | ~ on the first two count?.
12 - The State would indicate for the record that
13 . " at this time theAStﬁte'voulé request that the
14 instructions be reread to the jury with respect to
15 . - felonious assaunlt and attempt and th;t the jury
16 - continue delib@rating on the third count.
17 THE COURT: ~  Anything further? Anything
18 from you?
19 / MR. HODUGNO: Not on this matter, but on
20 the other matter. |
21 -THE COURT: Go ahaﬁd.
22 HR. HODUGHO: If it please the Court,
23 Your Eonor;'I would irdicate for the record that
24 ‘ yesterday, ht approximately 20 after 11, after the
o 25 juty ‘had been charged and T exited the court, my
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‘alibi witness, Towanda Toles, was present in court.

I talked with her. She indicated to me she

had some confuszion about when she was due in court.

Apparently, it was her birthday over the weekend

and she had been partying a little bit. At any
rate, she was there and available, ready, wiliing

and able to testiiy as to the defendant's presence

with her at the time.

TBE COURT: Mow, that was after the

‘jdry had been charged and they were on their way to

the jury room,

MR. HMODUGNO: That's correct, Your Homor.
Aﬁd I would move at this time for a mistrial. I
think it's highly prejudicia: thqt‘a‘ﬁury not hear

from an alibi witness when it's a keéy plece of

‘evidence in the case.

I tried desperately to get her earlier. She
was never qctually served a subpéeha, There wvas
confusion and I would request at this time a
mistrial or, in the alte:natiée. some other relief.,

TBE COURT: Overruled.

(ﬁheteupon, the following proceedings were
had in the presenée of the jury.)

"THE COURT: Now, ladies and gentlemen,

as I understand it, you have not basen able to agree
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upon the count of felonious assault which pertains
to the attempted infliction of physical harm or the
wveapon; is that correct?

JUROR PISHER: That is correct, Your
Honor,

THE COURT: And you have, as I

understand it, reached a decision on two cohnts'

the other two counts. I don't want yéu to tell me

vhat they are, but you have?

JUROR FISEER:  That is correct.

THE COURT: All.tight. Now, do you
think that fu:the; deliberations would be of any
value as far as the count on vhich you have not
been éble.to agree?

JUOROUR PISHER: - Right now we are at six—sig
on the-ﬁttanpted felonious aséault. They don't
understand that there was felonioﬁa and attemft.
You said that was the same, didﬁ't you, 80 long as
the deadly weapon was usedf

PHE COURT:. | Yes. But you are --

JUROR FISHER: ‘They were confused about
the gun, atteﬁpted felonious assault.

THE COURT: Well, in any event, I
realige, apparently, there is some confusion.

Now, do you feel that further deliberations

DPFiCIAL COURT REPORTER - C.A,T.
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would be of any value as far as that count is
c6ncetﬁed? ’

How many think further deliberations would
be of some value? Bo:d‘up your hand.

HBow many feel that further deliberat;ons
would be of no value? aqla up yeur hand;

| Very well., Hr. Wellemeyer, the Court will
sccept thogjﬁzy'é indication that app@tently it’'s
overwhelming that fuztbér deliberations as far as
that count is concerned uoﬁld be of no value, 8o
the Court will ac¢§pt the verdicts that you have
aftiéqd at.

*gstate of Ohio versus Leroy ncrntyra,
indictment for f@ioniou; assault, in violation of
Revised Code Section 2903.11(A)(2) with reference
to Galen Thonpsbn. o

"We the jury in this case peing duly
impaneled and sworn to well and truly try and true
deliverance make between the State of Ohio and the
defendant, Leroy Hcintyre, d0 find the defendant
guilty of the offense of felonious assauit.

*#e further find that Leroy L. Mclntyre did

'~ have a firearm on or about bis person or under his

control wvhile commjitting the said felonious

assault, and ve do sc render our verdict upon the
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concurrence of 12 members of said jurf,‘each of us
said jurors concurring in said verdict signs his
name hereto this 13th day of August, 1991;‘ And 12
signatures appear on the verdict. |

Ladies and gentlemen, is this your verdict?

JUROR PISHER: Yes, it is.

THE COURT: . All :19$t.

“Indictment for aggx#vated butgl;ry. State
of Ohio vs. Leroy Mclntyre.

“we the jury in this case being duly
1mpgneied and svorn to well and truly try and true
déllvetanée make betweén the State of Ohio and the
defendant, Leroy'L'ﬂcIntyre, do find the defendant
guilty of the offense of aggravated burglary.

“We further find that Leroy L. McIntyre did
hafeAa fitearn on or about his person or under his
control while committing the.said felonious
assault, and we do render our verdict upon the
cdncurrence of 12 nembéré of said jury, each of us
paid jurors csncutting in said verdict signa his
name hereto this 13th day of August, 1991.° And
again I see 12 signatures to that verdict form.

Ladies and gentlemen, is8 this your verdict?

JUROR FISHER: Yes, |

THE COURT: Do you wish to have the
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MR. HODUGNO:

THE COURT:

Galen Thonpson.

Yes, Your Honor.

Very well, I will go to

_the indictment relative to felonious assault of

Miss Moore, is this your verdict?

JUROR HOORE:
THE COURT:
verdict?
(JDROR KERN:
THE COURT:
JUROR KERN:
THE COUR?:'
JUROR PERKIRS:
THE COUkT:
your verdict?
JURQR PBRKINS :
THE COURT:
verdict?
Juaoi SIMOK:
THE COURT:
verdict?
JUROR WHITE:
THE COORT:

verdict?

Yes.

Miss Kern, is this your

I'm sorry?

Is this your verdict?
Yes, -

And your name escapes me..
Perkingr

Yes,. Hr;'Pekans, is this

Yes.

Miss Simon, is this your

Yes.

Hr. White, is this your

Yes.

Mr. Snyder, is this your

OFPPICIAL COURT REPORTER - C.A,.T.
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JUROB PINK: Yes, |

TEE COURT: n:;. Burst, is this your
verdict? | .

JUROR PIRK: Yes.

THE COURT: 'niss»nill;‘is»thiq your
verdict? |

JUROR HILL:‘ Yes,

THE COURT: all zigbta

aggravated burglary,

JUROR SRYDER: Yes.
THE COURT: Mrs, Posatiere, is this
your verdict?

JUROR POSATIERE: Yes.

Tas'coukf: Mr. %Zarle, is this your
verdict? | |

JUROR ZARLE: Yes.

THE COURT: Mr. Pisher, is this your
verdict? | |

JUROR FPISHER: Yas,

THE COURT: = Hiss Fink, is this your

_ Now we will go to the indictment relative to

Hiss Woore, is this your‘vetdict?

JUROR MOORE: Yes,

THE COURT: Biss Kern, is this your
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verdict?
JUROR KERH:
THE COURT:
verdict?
JUROR PERKINS!
THE COURT:
vcrd;cé?
JUROR SIMON:
THE COURT:
verdict?
JUROR WHITE:
THE COURT:
verdict?
JUROR SHYDER:
THE COURT:
your'vcrdict?
JUROR POSATIERE:

THE COURT:

verdict?

JUROR ZARLE:

THE COURT:
vardict?

JOROR FISHER:

THE COURT:

verdict?

Yes.

Br., Perking, ie this your

Yes,

 Hiss Simon, is this your

YBB' )

- Mr., thte, ias this your

Yes.

Mr. Snyder, is this your

Yes,

Hiss Posatiere, is this

Yes. .

Hr. Zarle, is this your

Yus.

Mr. Pisher, this your

Yes.

Miss Pink, is thia your

OPPICIAL COURT? REPORTER - C.A.T.
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JUROR PINE: Yes.

THE COURY: Miss Hurst, is this your
verdict?

JUROR HURST: = Yes.

THE COURT: . And, Wrs, Hill, is this
your verdict? |

JUROR BILL: ,!ea;

THE COURT:  Very well. The Court will

accept those vqrdict'foxms.

Mow, off the record, for a minute,

(Whereupon, a discussion was held off the‘
record.) -

THE COURT: - I thank you and yéu zmay be
excused. |

(#hereupen, the jury was excused.)

'ns; HARDY : The ju:y'haa teturnad‘_
verdicts in State of Ohio vetans'tetay McIntyre.

THE COURT: Yes. We know that.

HS, HARDY: Count One relative to Galen

" Thompson contained a prior aggravated felony

specification. The State of Chio has a stipulated
copy oflthandefeﬁdant, Leroy McIntyre's, piidr
aggtavaied felony conviction for one count of
robbéty.

THE COUR?T: Have you examined 1t?

OPPICIAL COURT REPORTER - C.A.7T.
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MR. MODUGNO: . I have examined it, Your
Ronor,

THE COURT:‘ May I examine it, please?

The journal entry reads, °This day, to wit:
The 218t day of June, 1985.'p0uAconea the
prosecuting attorney...”® He vas found gquilty by a
jury of robbery as contained in count three of the
indictment and sentence was pronounced. He was
étdeted imprisoned and confined to.the Ohio State
Reformatory at Mansfield for three to 15 years and
the th;ee—y@ar ainihun shall be & period of aétual
inca:cetation for the‘puniﬁﬁment of robbery, an
aggravated télony‘of_the second degree, and that's
about it.

The case was heard apparently by Judge Fred
Skok from Lake County who was sitting for Judge
Glen B; Horgan, the Court of Common Pleas cf Summit
County.-

Nﬁw, let he\ask you, how do we know that
Leroy Hclntyre in Cgse Ro. 85-02-0171 is the Leroy
Hcintyre who was here today? |

HB. HARDY: Well, Your Honor, if it
please the Court, I can call an officer from the
Akron Police Department, Bureau of Identification,

if we get to such time. I believe the Court,
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though, does have before it the stipulated copy of

" the felony conviction and I am indicating to this

Court as an officer of the court that, as a matter
of fact, that is the same Leroy L. McIntyre who has

been tried in this particular case.

THE COURT: I will accept that.
MR. MODUGNO: Object for th§ record, Your
Honor. |
| THE COURT: All right,
'ka aobucao: . Your Homor, if it pleaQe

‘ the Court, at this time I vou;d reiterate all of

the ubjections thaé have been noted previously. In
particular, the fact that the alibi witness was
here late yestetday and that che didn't testify.
This could bave made a difference in this trial,

- Again, I would ask at this point that the

Court f£ind the defendant not quilty based on the.

facts not being enouéh to convict.

PHE COURY: ' I didn't get that.

MR; MODUGKO: Based on the ficts
presented were not enough to convict the defendant.
Simply moving for a directed verdict.

THE COUR%®: I see. H¥Hell, the Court is

_ cognizanf of all your objections and I shall

overrule the zame,

OPPICIAL COURT? REPORTER - C.A.¥.
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HR. MODUGNO: In particular, his absence
and its prejudice, I believe, was demonsttated.
somewhat in court this morning.when I believe the
jurors were making smiles at each other when they
heard that he had absconded. I would just note
that for the recoid. |

I tﬁink it appeérad t§ me they may have

discussed this fact and it may have been a factor.

. in their deliberations.

TRE COURT: - Well, it wasn't the jury's
fault that he took off., But, anyway, that's
neither here nor there.

- A? I say, 1'm cognizant of all your
objections apd gshall overrule them, and I find that
he has been gonvicted of a prior offense of
violence based upon thé journal entry pre;ented to
the Court, properly certified and counsel's |
statemeht that this Leroy MclIntyre noted in the
joﬁtnﬁl entry is the Leroy HcIntyre who lsvthe’
defendant in this case.

g and when he has been apprehended -- and,
of course, Qe shéuld issue a capias.

HS..HARDQ: I believe it's been issued.

THE COURT: Why, then, the Court will

impose sentence.

OPFICIAL COUORT REPORTER - C.A.7T.




COPY

10

i1

12

13

14

15

16

17

18

18

20

- 21

32

23

24
25

&P

- &

HR.4NODUGNO= "I have one further matter,
Your Honor, |

TRE COURT: - Let me put on for.the
record that the defendant, while he is not here,
counsel knows that he hhs.tba right of appeal and
I'm so’inétructing counsel, and he.appaéently an

indicatqé to be 1ndigant and I daaume he is still

- indigent now, at least I would accept that, and I

-will appeint you,

BB, WODUGHO: Your Roner, I Qould request
that another attorney be appointed oﬂ the ?ppeal
fq; several t@asdn;. '

~fﬂs CODRT: . All rigﬁt. Well, we don't
need to go into this, but I vill see that that's
dona, but Judge Spicer can handle that.

Off the record.

a-(whereupon, a discussion was held off the
recdid.l

HS, BARDY: - Jéat one thing I wantea to
clqat up for the record, Youf Honor.

You indicated that you found him guilty of
the prior crime of vigiancea I believe it's a
pr;of aggrayﬁtod felony sﬁecification. 1 just waﬁt
to clear that up. h

HR. HODUGNO: Your Honor, following up on
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the appointment of counsel for his appeal, and I

don't have a law book in front of me ~-- quite

frankly, perhaps Your Honor knows as to whether or

not his appeal time is now running or not running

until he is sentenced.

THE COURT: It doesn't run until the

journal entry would go on.

{(Whereupon court was adjourned.)
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1 9:00 a.m., Thursday, August 29, 1991
2 | PROCEEDINGS
i ' THE COURTE R Please be seated.
4 I Are you ready, Mr. Modugno?
5 | HR, HODUGRO:/ - Ready to proceed, Your
6 ' Honor .
: 7 . THE COURT: . You may proceed, Ms. Hardy.
g 8 ' 'HS. BARDY: Thank you, Your Honor.
9 May it please the Court, this 13'5t§te of
16 1 Ohio vetnu§ Leroy Hc:ntyre.‘Case’No. 91-1~135, e
11 are here this morning for sentencing. ‘
12 : Previously, the defgndant vas found guilty
? )13 of one-bouht of felon;ous assault, ane-count of
;- 14 ) ' aggrava:ed burglary and agn acconpgnying firearm
i iS ' specificﬁtion for both counts. ' ‘
: 16 At this time, the State of Ohio would like !
| | 17 to call Detective Robert Apley to the stand for
; ’ 18  ‘ . purposes of establishing the prior aggravated
! 19  1 " felony :pecificatioh.
20 _ * - THE couﬁr: Mr. Modugno, any comments
- 21 or anything? '
? 22 - HR. HODUGNO: No, Your Honor.
23 ‘ ‘THE COURT: All right. Come forward,
24 "pleése, You havg been sworn, sir, and you are
25 8till undar oath.
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ROBERT_EDHABD_ABLEY

a8 witneas herein, called by the State of Ohio, being
previously duly sworn, was gxamined and testified as

followé:

RIBECI EXABIBAZION

BY HS. BARDY:

Will you please state your name for the recerd?

Robert Bdward Apley.

Where are you employed, Detective Apley?

Akron Police Department, Detective Bureau.

Até_you fsniliax_with the case of State of Ohio
versus Leroy Hcintyre, Case No. 91-1-135?

Yes, I aa;

Pursusnt fo-yan lnvoiy@aent in tpis cage, did you
have‘ﬁh@ opportuniti to éhack the defendant's

record ian the Akron Police Department

-Identxficaiion'auteau?

Yes, I did.
(Whe:egpon,'State's.éxhibit 11 vas marked
for identification.)
BARDY :
Handing you what has been marked for identification

purposes as State's Exhibit 11, I would like you to

look at that, please, and ask you if you can
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identify that for us?
YeB. It's a copy of the journal entry. It's from
1985 where Leroy McIntyre was sentenced on the 2lat

of June, 1985 on a conviction of robbery.

"What vas the case number in that journal entry?

CR 85-02-0171:

When you went to the Identification Bureau and
checked Leroy Rcintyre’'s vecord, waa.the person who
was found guilty in case number 91-1-135, the case

that we are in court today on, the same person who

‘was convicted in this jrurnal entry you have before

you?

Correct, yes.

1 would like you to tell ~he Co?ft how you verified
that, in fact, it wvas the same person? |

Through social security number, date of birtb and

-algo from ID photoq}apbn.

Did you then compare the social secarity number,
the date of birth and mug shots that was contained
1n’that case, An thae journal eatry you have before
you, and the current casge before this court?

Yes, I did.

Iz the person who was convicted of robbery in Case

RHo. 85-0290171 present in this courtroom today?

Yes, he is.
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I would like you to please point him out and
describe where he is seated in this courtroom and
what he is wearing? |

He is sitting back here, the éecond individual,
with the orange and black jail coveralls on,

Who is that person? |

Leroy Hclntyre.

Is the journal entry you have before you a

certified copy of that journal entry?

Yes, it isa.

MS. HARDY: Nothing further, Your
aouarl

'THE CODRT: Mr. Modugno,

BR. HODUGRO: I would simply state for

the teéond By continuing objection, Your Honor, to
this matter going forward pursuant to my.étevious
objections to the trial going forward after Mr.
HcIntyfe‘vas not hufe for the second day of trial,
all the various objecfipns I made.

| THE COURT: 0f course, the statute not
only permits that to be done but, I guess, requires
that it be done. So I would have to.overtule the
objection,

You may step down, sir.

(Whereupon, the witness was excused.)
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THE COURT: He. Hardy.

MS. BARDY: At this time, Your Honor,
if the Court would find ihe defend;nt guilty of the
prior aggravated felony specification, the State
would just make its recommendation Qith respact to
sehtencingvin this case. |

'!oui Bonor, you have heard the faéts and
circumstances of this cqae; I‘beligVe the Court is
well aware of the circumstances. As the Court

knowsa, on the second day of trial the defendant,

.Lézoj ncIntyra.'hbsconded. and while absconding and

fleeing from justice the defendant was‘suphequently
arrested éud charged with a felonious assault
1ﬂvolying an individual by the nan? of Tyrone
Howard, rhe‘defandant allegedly slashed his ih;ogt
while fleeing from this'trialﬂ |

I think these crimes were very serious, the

,ci:cunatanéés surrounding them were very serlous,

The State would seek that this Court impose the

maxinum soﬁtences allowable under law and that the

sentences be served consecutively with each other.
THE COURT: Hell,‘; find, of course,

that is the defendant in the case which we are now

-present in court, that that individual is the same

individual shown in the journal entry which was
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admitted into evidence as an exhibit in this case.
Now, I would like to have you for purposes

of the record inform the defendant bf the statutory

" requirements pertaining to the penalties to be

imposed in thé‘case of felonious assault where it's .

Eommitted with a firearm and where there has been a
prior offense of violence and also what has been
provided with reference to the penalties for

aggravated burglary when that offense is committed

with a fitea;m{

MS. HARDY:  Yes, Your Honor.
Hith respect to the felonious assault

conviction, there ias a firearm apecification which

- the defendant vag.féqnd guilty of. The defendant

can be sentenced to a,mqndgtoty three years on .
that.
With respect to the’underlying charge of

felonious assault, it's an aggravated felony of the

' second degree, With the Court having found the

defendant guilty of the prior aggravated felony

specification, the potential penalties for that is

& sentence of 8, 9, 10, 11, 12 to 15 years in the

Ohio State Penal System, with the 8 vears being a
period of actual incarceration.

With respect to the conviction for
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aggravated burglary; it's an aggravated felony of
the firat degree. This Court can impose a sentence
of 5, 6, 7, 8, 9, 10 to 25 years. There is also an
accompanfinq firearm specification and the Court
can impose a mandatory three-year actual
incarceration to that chatg&.

THE COURT: Mr. Modugno.

ER., BODUDGRO: Please the Court, Your

. Boneor,

Pirat of all, 1 wonl@ like to indicate ny

. continuing objections and I would like to indicate

for the Court, since it's been brought up, I think

the Court needs to be edified that Mr. McIntyre has

already beemn arraigned on a charge of failure to
appear, and my understanding of reading that

indicitment is that occurred on or about the 8th day

_of'Anguat, the second day of his trial that we are

bhere discussing this morning,
| Be bas algo been indicted and is to be
agraigned on l.Cbntge of felonious ass;ult; which I
believe dates to the 14th, I believe. It’talks
abeut the l4th day of August, 1991.
For the record, Your'sonot. I would indicate
thqt as to the charge of failuzre to appear which

trelates te the second day of his trial here, in
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facf, he.was absent ihat day. A plea of not guilty
and not guilty by reason of inéanity has been made.
There is still going to be a written motion put in
as to that charge, it's beeﬁ reserved, and there
haq been a conpeteﬁcy evaluation ordered by this
Coutt'aﬁd there will be an evaluation for the not

guilty by reason of insanity relating to the very

- second day of trial.

Agditionally. 1 anticipate'latér this

morning entering a similar plei to the felonious

assault éharga-vhxch is only pix days asfter this

avent.

The rules mandate that this Court have the
cdnpentency of thiszs defendant chock;d priot to
trial., That was done in this case and a roport was
issued. The repcrt which is part aﬁd parcel of

this case and part and parcel of the record in this

. case --
THE COURT: He was found to be-
competant.
MR, HODUGNO: Be was found to be

competent on the dgy when that report vwas issued.
I would indica;a to the Court thet now his sanity

on that very day when he was missing is now in

question as well as his competency currently.
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We are only talkihg about really days and
veeks from this incident. The Court has the
éiscretion to order a determinaﬁion‘as to
competency afﬁe; trial bagins and for several
reasons I think that justice requires that in this
particular case that be ordered at.thia point in
time before this casé goea\any further as to his
competency on that day vwhen he was‘no longer
Bitting next to me and vhen I was forced to'proceed

without a client, that we should hold this in

- abeyance until such time as we get some evidence.

. For ohg thing, I will indicate for the'

' tgco:d that I had some opportunity to epeak to the

jurors after this incident and both'u:, McIntyre's

'shootiﬁg in April and the fact that he was not

present for the last couple days of trial was
discussed, in fact, by the jurors and in their
déliberationa[ One of the jurorstpadq the cénment
to me, "Of course we considered his absence.

I believe f;on'dealing with>ﬂr. HeIlntyre in
atteﬁpting to.ptepare fﬁt trial, I think I
previoualy.indicated to this Court soné of the
ptoblann-l_had juﬁi prior to the trial beginning in
cosmunicating with my client. I think that that

deteriorated rapidly. I don't believe he
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understood the nathre of what he did. - I don’t
believe that his intention was to “flee the court?®
and I think we need a professional to analyze that.
We've got a triai here., The evidence took
four or five hours, the prosecutor'’'s gvidence. ‘Be

has the new charges facing him, I fail to see

where justice would be harmed if there has to be a

rebeating of those other charges along with the new
charges. I mean, I just don't see where any
jusiice wouid be harmed. In £act,.I think Mr.
Hcintrye's rights would be seriously harmed if we

vere to proceed at this point in time to sentence

him;

I'm not prepared this morning with a brief,
Your Honor, but if time would be given, I think

that perhaps there 1§ some law. I know there has

been other incidents in Summit County where

aiﬁuationa have arisen in the cdurﬁroow that have
resulted -- I'don't hﬁve the case name'tpday, but I
know there is at least one a few yeart ago.

THE COURT: Well, of course, the
statute provides -- and I'm reading from Revisedv

Code Section 2945.37. 1It's in the supplement, the

- statute having been amended and the amended section

having become effective July 1, 1989,
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'fn a criminal action in a court of common
bleas or municipal court, the court, prosecutor, or
defense may raise the issue of the defendant's
competence -to stand tr;al. 1f the issue is raised
before trial, the court shall hold a hearing on the
issue as provided in this case. If the issue is
rajised af£et trial has begun, the court shall hold
a hearing on the issue only for good cause shown.®

The fact th;t the defendant left during the
trial of thg case, during theﬁproceés of the trial,
in and of itself doéan‘t aee&_ﬁo me to be | )
sufficient reason or showing of gopd cause, and
éhat.othat items that you mentioned, thét«you vere
having a littie difficulty ih:communicating with

him and 8o forth and 80 on prior to trial, doesn't

seem to me in and of itself sufficient

establishment of good cause to interrupt the trial
and to have a competency hearing at that time.
The statute goes on to say that, "Defendant

is presumed competent to stand trial, unless it is

‘proved by a ptéponderance of the evidence in a

‘hearing under thia‘aection that because of his

present mental condition he is incépablo of
understanding the nature and objective of the

proceedings against him or of presently assisting
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in his defense.®

And the’statute goes on to say that, “The
court shall ﬁot find the defendant incompetent to
stand trial solely because he is receiving or has
cecelved tteatm;nt &8 a'volungaty or involuntary
mentally 113 patient or mentally retarded
rasideht.' so forth qnd gc on.

Caertainly didn't seem iovme on th§ basis of
what was raised and what you have indicated to the
Court and the fact that he 1eft the’caae during the
trial that that would be sufticianﬁ to require a
conpe:ency'héating, but I can understand your --

HR. MODUGHO:  If I might add a few other
ppint;. '

‘The psychological report or.the evaluation
that was done that is part of the record of thie
cahe‘does indicate that he has had severe
beﬁav;o:al outburste in the past and it documents
those outbursts.

I'm not afpuycholoqiat, but I think the fact
that hé has now been chafged with two other crimes
ahqrtly after he left thie courtrooﬁ, the fact I
hadn't even started my part of case, he was, for
all intents and purposes, deprived of that. |

I would also indicate for the record, and I
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think the Court is aware, that Towanda Toles, the
alibl witness, was present in the hallway of the
court after the jury was charged. She apparently
qot‘hete about 15 Qinutes p:ior’:o the jury
beginning deliberations.

I have had‘an opportunity to speak with her.
She indicated to me that her reason for getting
here late or for more or less hiding from you,
uhich she indicated she had, it vaS'raiqted to the
fact that she was arquing with HMr. Hcintyre
regarding their relationship aﬁd had noghing‘to do
with what she had to say.  She has stated in the
ﬁanf and she continues to tell me that he was with
her at the time of these alleged incidents.

.1 would also indicate that we'were subjected

- to the‘testimony, and it's on the record, from a

witneas after nine months of hearing, one,

testimony that she did not havé any idea who those

people vere that had ski masks Qn, suddenly in
court, apparently even to- the sqtprise.sf the
prosecutor, sudﬁenly tastifies in coﬁrt tpat
somebody that she said she knows from the
neighbo;hood, Leroy HciIntyre, who she see2s in the
dark ftoﬁ gsome hundred feet away or 200 feet away,

that she recognizes this man. She changes this
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testimony and she is sitting on the witness stand
without even the benefit of looking at Hr.
McIntyre's face when she is saying it was the sage
§erson.

When. coupled with all these other factors,
it just seemB to me, given the fact that appazently
thete is going to be other trials in this case,
that it's unnecessary to go forvard without at
;east a hearing as to ghather or not he may have
reached a;point where I could not adequately
represent him, he cﬁuld not.adequaéely fathom what
he was dding, because after her testimony, of
course, I had -the decision to make as to whather to
put him on the stand or not. EHe may well have alao
taken the stand to let that jury judge his
truthfulness in this matter.

Given all of those facts, it just seems to
me that a éonpcfancy ev#luation at this time is
essaﬁtial, or, in the alternative, a m;sttial, Your
Honor, an opportunity for Mr. Nelhtyfe‘s rights to
be protected to the fullest.

The prosecutor apparently believes they have

an ironclad case and I don't see how the State of

Ohio would be prejudiced by giving Mr. HclIntyre a

fair hearing where he is present sitting here in
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front of everyone with perhaps an opportunity to
testify'and to have his alibi witness be heard.

These are serious allegations. As a matter
of fact, the prisoﬁ times that are discussed here
for those charges are extremely long, I believe
comparable or in excess to those for mutder‘and -

THE COURT: Not quite. -

MR. MODUGNO: = Not quite, but at the lower
ehd. So I would simply make all of those motions

and ask for an 6ppo:tunity to be heard after he is

evaluatqd.-

PHE COURT: | Well, I would overrule your
motion, |
” HR. MODUGNO: Thank you.

THE COURT:" " Stand up, please, Hr.
Hcintyre, |

sit, is there anything that you wish to say
before fhe-Coutt pronounces sentence in your case?

TRE DEFENDANT: Yes, a couple things I want
to say.

THE COURT: I'm Borry?

.TBE DEFEXDANT : Couple things I want to
say.h

THE COURT: Okay.

THE DEFPERDANT: Your Honor, 1 see everybody
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1 o ‘in ihe courtroom and I see you and you represent
;2 : .' justice. The prosecuter, Attorney Modugno -- which
3 he did a good job defending me. The vitnessoi that
4 ) 8tbod up against me at tzial, mdntha ago the samé
5 witness who stood up here shot me five times at
6 point-blank range at 2:45 in the morning.
7 ‘ Ry leg‘was paralyzed., They told me I
B | wouldn't be able fo fight no more. Every time I
$ | /, hear a loud noise my nerves jump. |
10 Tﬁey say this is justified. This witness
11 right here, the detective would not arreaiathiq
12 . ﬁitnéus againaﬁ me due to the fac£ that he w@s
13 : teatiffing against me in this trial.
2 i& . 1 vent'to the‘ptonecutor'e-office several
g 15 times trying to get this guy ar:eﬁted’and the two'
 1§» . other gquys that was in the car when they shot me
17 . with an Uzi, a machine gun, They told me they
18 ~ could not arrest none of the people.that‘shot me
19 - , because they wae investigating the case.
20 S I tried to go to the prosecutor's office.
21 ;4 When I‘vent down, they :olé me I couldn't file a
22 . warrant because they was investigating the case.
23 | These gquys who are ruanning azouﬁd the
“i © 24 streets, dope dealets, shot me in a driveway on
. 25 Winton, not even a drug related ares, it a
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girlfriend's house of mine. In a driveway. Nobody
gets irrestéd. n ‘

‘Then this case I come in on, the guy said I
Eut his throat. They artésted me just for what_he
says about me. I've been shot five times iith an

Uzi, the second time Ivgot shot in a year, second

‘time in nine months. Nobody been arrested.

The first time I qof shot I pressed charges,
vent to preliminary, nobody gets arrested. Seéma
like anybody could do anything to Leroy HcIntyre in
the streets and get away with it, but ;f 1 try'to
rébel.-t:y4to pfotect myself, you know, they want
to convict me and condemn me. |

I got shot with an Uzi, I bought a .38, I

bought a qun, I carried a gun with me everywhere I

- went just'because of them people right here. But

this guy sitting on the stand, knowing that he shot

me five timéa with an Uzi, they convict me on his

-testimony.

Just like the §1r1. Niné month agb she
said she didn't see who went in ihe hous;,‘who did
the crime, they just heard a gunshot.from inside |
the héuae, She changed her testimony. She said
she seen me going in the house.

This thing ain't justice., They say I'm a
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monster, I threatened witnesses. I've been on the

streets for nine montha, come to court every day.

. BEven when I 1eft the courtroom, I had just cause to

leave.

I only had one witness in this case, which

'was tq Towanda Toles. I left the courtroom, didn't

know I was breaking any kind of law whatsoever. I
went to Canton, Ohio, tried to find her. Even when
I did £find her on Saturday, which was her birthday,

I brought her to'courf Monday fpf her to testify

‘for me, but apparcnily she couldn't because the

jufY deliberated, whatever, I didn't know.

I wasn't outside the courtroom, but I was in
thia~§uiiding. I dropped her off for her to
iestify for me'and they youldn't allow it. I don't
think I was breaking any law by leaving the
courtroom. I didn't leave the State, I didn't
leave Akron, Ohilo,

They picked me up. I was at é house, I was
not'plann;dg to leave, but these guys, every day

they sell dope and different things like that and

.they gun me down and no one gets arrested

whatsoever.
And Attorney Hodugno even went to the

Detective Bureau, asked them about the case, and

i
|
i
i
i
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ihe detectives said we didn't arrest nobody on the
ca?e. We went by the guy's house and left word for
him‘to.get in contact with us. He said he shot me,
but this is what I face, justice,

1f anybody been hurt in the case it's me.
I've been shot twice, in the back twice, 9 ma.
round in the legs, both legs, broken the bone,
paralyzed my left leg. 1It's & miracle I can walk
again. But I have to sit in front ofbthe guy where
he testified I shot him. 1 did not‘ahoot him.

. He gave thteé descriptions of the car. He
said the car was white, the car was blue, it was
black. If he can't describe a car, how could he
gee me in é.éaz with a ski mask on, a big object
like that, and he sat ﬁhete and lied.

You all be atreat1n§ him again. They have.
airead} been a?reeted.fbut the criminal record --
jnvenilé record can't be put up in the courtroon
here.

I'm trying to make a living, trying to box,
getting ready to sign a contract with Tyson with
Rick Giachetti in Cleveland., I can't train in the

streets. Every time I hear a loud noise -~ my

nerves are shot.

If you feel this is justice, the only thing
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I can say 1is I can cone 6ack on appeal, hopefully
that I can gét an appeal, but like I said --

THE COURT: | You are entitled to an
appeal. I havevappointed Mr. Modugno to handle the
appeal, BHe indicated‘that he didn't wish to do
that, but then he has changed his mind and he is
going to handle the appeal. BHe shall be appointed
to handle that.

Taz\oz?annaurz From my hnderbtanding.
Apley stated he don't care who did the crime as
long as he shot somebody. I believe that was
Btated to my lawyer.

| I have been to Lucasville, I have done my

time, been home for two and a half years. Not too

many people leave Lucasville, make it on the street

for aix monfhs unless they got aomethiﬁg on your
mind. | ‘

Apparently I had admething on my mind as far
a8 my career in boxing to come ba?k from gunshot
wounda and pursué my career, not to come in court

vhen the guy shot who shot me, him and his buddies,

“they should go to jail. This case should have been

investigated more thoroughly, the whole case, I
feel.

And a8 far as any sentence of this case, I
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didn't know that 1 was breaking any laws by leaving
the courtroom. i left the courtroom when Hr.
Hodugno said, "Where is your witness at?" I said,
?She was supposed to be here.? 1 looked around,
Bhe wasn't hera.

I went down to Edgewood looking for her,
drove to Canton looking for her, I couldn't find
her untii éatu:day morning, Monday oz"Tuésday 1
brought her ﬁbwn to the courtroom. I wasn't trying
to run, -

I called Mr. Modugno after the court was

over with. I told him I found Towanda Toles, I

‘will bring her down Hénday. And Hr. Hodugno went

by her house, but she wasn't there. I went by
there hours later._she.vas there. I brought hér
down and dtoééad her off at court and went back -
home énd sat‘and‘qalled Br. Hodugno after court,
and he said some girl came in &nd she seen me and
all this other stuff nine mdnthé later.

Thi§ Richard -- I don't know hin last name.
Hr., Hodugno knows, He Ié aﬁparently with this girl
on the night of this incident and he says he don't
want to go fo c;uzt, have nothing to do with court,
but at the time the incident t.ok placé across the

street, he stated that him and this girl was in the
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_house and heard a gbnahot from across the street

vhich came from the inside of the fiouse. He didn;t
see anybody enter the house or‘léave the house. He
told the girl to go about her business. She left
then and she was suppomod’tu‘have,cailed the
police.

This girl that stated.thia, she lied. She
Qidn't ses me go in tbe’héusé or come out of any
kind of house. And this m;n that won't come to
court, he vas there with her and said ‘that is not

true.

'Tutfcous?: _ I wigh you could have been

ho;a to tell the jury ali of this. Of course., you
weren't.

THE DRPZEDANT: Some thingn I can't.

fhings that ! say R0 yovu now would have been

objected to. And this guy’s recozd, he shot me and
all this, been objections if I had been in coeurt.
paly thing that I can.say ebout the rules
without being objected for thié testieﬁny to be
heard, Attorney aoduqnq can‘t say this is a
juwanile,'hg Qau‘nelling drugs, such and such. You
can't say these tﬁiﬁgs. but these things should
haég bsen btouqﬁt out, but they can‘t be brought

out like that. Only thing that could be brought
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out is what I'm saying bow, but this case should be

investigated more thoroughly by the detectives.

 And as far aaithil case, ! was Bet up. The

evidence -- they'bave‘shotgun shells, fidgerptints.

They said they found no fingerprints. They said

they found no fingerprints. There waa;:ingcrprints
on there, frobably. They knew there probably wvas.
Fougdvno ski mask. rhey could take DNA samples,
hair samples. They wouldn't do it, they wouldn't |
take no samples, anything. |

This is a total railroad. That is how I
feel. Thaf's all. I have nothing sore further to
say as far as the case. HI hope that i coﬁld bring
it back on-appéai.-.

Tﬁz COURT: Thank you.

of course, you heard the prosecutor indicate
what the penalty is for telonioua.assault wvhen the
felonioua‘gséiult is committed with thevuse of a
fi;ea}n and for one who has been convicted
previousiy of an offense of violence. There is a
minimur of 11 yearé of actual ihcarceration,

'86,'on the charge of felonious assault to

which the jury found'you guilty, it's the sentence

'of the law and judgment of the Court that you serve

a period of actual incarceration of B years and not
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to exceed & term of 15 years, and that in addition

»and pay the costs of prosecution for that offense.

 and judgment of the Court that you serve a period

.costs of prosecution, and the sentences are to be

to that you serve for the use of the firearm in

that offense an actual incarcetation.bf,three years

Por the offense of ;gg:anted burglary,
which is an aggravated felonf’of the first degfce
and fot‘one vho haq committed that offen#e with a
firearm, there first must be imposed for that
offensé a term of three years of actual
1pcatceration; and then for thb'ma;n offense of

aggravated‘burglary, it*s the sentence 6f the law
of not less than 8 nor more than 25 years, pay the
served conagcutively and not concurrenily.

Thank you.

THE DEPENDANT: ‘Thank you
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. IN THE COURT OF COMMON PLEAS
. SUMMIT COUNTY, OHIO

i ,,L v, tl\,};‘”’u'j&;

STATE OF 01-1102g DEC-2 Py i 5

¥

) CASENO. CR 1991-01-0135
Plaintiff, fJﬂf;f T COUNTY ; JUDGE THOMAS A. TEODOSIO
W o)
LEROY L. McINTYRE, ; ORDER
Defendant. : **3**

This matter came before the Court upon the Defendant’s “Motion to Declare Mistrial on
All Counts” on July 18, 2014. The State filed a Memorandum on August 15, 2014, and the
Defendant filed a Response on August 21, 2014.

| The Defendant claims that there is no final appealable order in this case. The Court
disagrees. The Ninth District Court of Appeals has held that there is a final appealable order in
this case. State v.McIntyre, 9" Dist. No. 25899, 2012-Ohio-1026, at 94-8.

The Defendant further claims that Judge Victor was never assigned to the case or had any
authority to preside over the case. The Court disagrees. The Supreme Court of Ohio has held
that res judicata bars any claim that could have been raised at trial or on direct appeal. State v.
Steffen (1994), 70 Ohio St.3d 399, 410, 1994-Ohio-111, 639 N.E.2d 67. The Court finds the
Defendant’s claims are barred by the doctrine of res judicata. The Defendant “has had ample
opportunity to raise any alleged error in his sentence.” Stare v. McIntyre, 9" Dist. No. 26677,
2013-Ohio-2077, at §11.

Upon due consideration, the Court finds all of the Defendant’s motion not well taken and

DENIES the same.

- 1T 1S SO ORDERED.

JUDGE THOMAS A. TEODOSIO
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cc: Rick Kasay, Assistant Prosecutor
Stephen Hanudel, Attorney for Defendant
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