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 :  
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MOTION TO DISMISS OF RESPONDENT 

 
 
 Pursuant to Sup. Ct. Prac. R. 12.04(A) and Civ. Rule 12(B)(6), Respondent the Second 

District Court of Appeals hereby moves this Court to dismiss Relator’s Complaint for a writ of 

mandamus and prohibition against the Second District because Relator is neither entitled to, nor 

does the Second District have a duty to perform, the requested relief.  This Motion is more fully 

supported by the attached Memorandum in Support. 
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MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

 On December 29, 2014, Relator Douglas Barton (“Relator”) initiated this mandamus and 

prohibition action related to underlying domestic matters that were first heard in the Greene 

County Domestic Relations Court, and subsequently appealed to Respondent  the Second District 

Court of Appeals (the “Second District”).   

In his prayer for relief, as to the Second District, Relator seeks a writ of mandamus 

ordering the court to remember “their duties according to the Ohio Judicial Code of Conduct . . . 

and responsibilities under 42 U.S.C. § 1986 Action for Neglect to Prevent.”  Relator goes on to 

note that a “handwritten letter of apology from each member would suffice as remedy.”   

As argued below, Relator’s Complaint states no claims against the Second District for 

which this Court may grant him relief, and the Second District therefore respectfully requests 

that this Court dismiss Relator’s Complaint.  

II. STATEMENT OF FACTS 

 Relator’s Complaint appears to stem from a fairly substantial history of domestic matters 

that unfolded in the Greene County Domestic Relations Court over the course of 2013 and 2014.  

(See generally Verified Petition for Writ of Mandamus and Prohibition).  On August 16, 2013, 

Relator filed a Complaint for Divorce against Keesha Barton in the Greene County Domestic 

Relations Court.  (See Exhibit A, Greene County Clerk of Courts Docket for Case No. 2013 DR 

0207).1  On the same date, pursuant to Greene County Domestic Relations Rule of Court 7.02, 

                                                           
1 The Court may take judicial notice of the docket without converting this Motion to Dismiss to one for summary 
judgment.  See Pankey v. Court of Common Pleas, 7th Dist. Mahoning No. 11-MA-29, 2011-Ohio-4258, ¶ 8; 
Evid.R. 201(B). 
 



2 

the trial court (Judge Stephen Hurley)2 issued mutual temporary restraining orders upon Mr. and 

Mrs. Barton sua sponte.  (Id.).  On September 4, 2013, Mrs. Barton filed an Answer and 

Counterclaim for divorce, and on September 12, 2014, the trial court issued a Final Judgment 

and Decree of Divorce granting each party a divorce from the other on the grounds of 

incompatibility.  (See Respondent’s Exhibit A and Relator’s Exhibit D).  As part of the Decree, 

the court awarded Mrs. Barton spousal support and attorneys’ fees.  (Id.).   

On October 10, 2014, Relator appealed the decision to the Second District.  (See 

Exhibit B, Greene County Clerk of Courts Docket for Case No. 2014 CA 0046).  The matter is 

currently pending before the appellate court.  As of the date of filing this Motion, the parties had 

not yet filed briefs.  (Id.). 

During the course of the divorce proceeding, Mr. and Mrs. Barton also pursued civil 

protection orders against one another through the Greene County Domestic Relations Court.  

(Verified Complaint, throughout).  On May 16, 2014, Relator appealed a decision of the Greene 

County Domestic Court related to a complaint filed by Mrs. Barton, against Relator, seeking a 

civil protection order.  (See Exhibit C, Greene County Clerk of Courts Docket for Case No. 2014 

CA 0021; Relator’s Verified Petition at 3, 7).  On January 13, 2015, the Second District entered a 

Judgment and Final Entry reversing the decision of the trial court.  (Id.). 

On December 29, 2014, Relator brought this original action for writs of mandamus and 

prohibition against various respondents, including the Second District.  Unfortunately, 

throughout his Complaint, Relator uses the term “Respondent” vaguely and interchangeably with 

respect to each of the respondents, making it difficult to parse out the specific allegations 

directed to each respondent.  It appears from his prayer for relief, that Relator is only seeking a 

                                                           
2 The matter was later assigned to Judge Timothy Campbell.  (See Exhibit A at 4). 
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writ of mandamus “reminding” the Second District of its duties and seeking a “handwritten letter 

of apology.”  However, in the body of his Complaint, Relator alleges: (1) that the Second District 

failed to act with respect to motions filed in Case No. 2014-CA-0021 (the civil protection order 

against Relator), (Verified Petition for Writ of Mandamus and Prohibition at 5, ¶ 6); and 

(2) violations of 42 U.S.C. §§ 1985 and 1986, (id. at 10).  Additionally, Relator appears to 

generally allege, presumably against all Respondents, violations of Relator’s constitutional rights 

under Article 1, Section 10a of the Ohio Constitution, (id.); request an emergency temporary 

injunction against “all orders,” (id. at 15); and request an order voiding the decision of the trial 

court, (id. at 11-14). 

For the reasons set forth below, Relator is not entitled to any of the relief potentially 

requested against the Second District and, therefore, his Complaint must be dismissed with 

respect to the claims asserted against the Second District. 

III. LAW AND ARGUMENT 

A. Standard of Review 

 A motion to dismiss for failure to state a claim upon which a court can grant relief 

challenges the sufficiency of the complaint itself, not evidence outside of the complaint.  

Volbers-Klarch v. Middletown Mgmt., Inc., 125 Ohio St.3d 494, 2010-Ohio-2057, 929 N.E.2d 

434, ¶ 11.  When considering the factual allegations of the complaint, a court must accept 

incorporated items as true and the plaintiff must be afforded all reasonable inferences possibly 

derived therefrom.  Mitchell v. Lawson Milk Co., 40 Ohio St.3d 190, 192, 532 N.E.2d 753 

(1988).  In granting a motion to dismiss, a court must find that the plaintiff’s complaint does not 

provide relief on any possible theory.  Civ. R. 12(B)(6); State Auto. Mut. Ins. Co. v. Titanium 

Metals Corp., 108 Ohio St 3d 540, 2006-Ohio-1713, 844 N.E.2d 1199, ¶ 8.   
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Here, even when construing Relator’s Complaint in a light most favorable to him, and 

affording him all reasonable inferences possibly derived from his allegations, his Complaint 

cannot be read to state any claim against the Second District for which relief can be granted.  

Accordingly, the claims against the Second District must be dismissed. 

B. Relator’s request for a writ of mandamus fails as a matter of law. 

To prevail in a mandamus case, a relator must establish (1) a clear legal right to the 

requested relief, (2) a clear legal duty on the part of the respondent to provide it, and (3) the lack 

of an adequate remedy in the ordinary course of the law.  State ex rel. O’Grady v. Griffing, 140 

Ohio St.3d 290, 2014-Ohio-3687, 17 N.E.3d 574, ¶ 11.  Here, Relator’s action for a writ of 

mandamus against the Second District fails because it seeks relief from the Second District to 

which Relator is not entitled.  Additionally, to the extent the Court could infer some viable 

complaint against the Second District, Relator has an adequate remedy at law, thus obviating his 

need for the requested writ. 

1. Relator does not have a clear legal right to the relief requested. 

The Ohio Supreme Court has instructed that “a writ of mandamus will not issue to 

compel the general observance of laws.”  State ex rel. Findlay Publ’g Co. v. Hancock Cty. Bd. of 

Commrs., 80 Ohio St.3d 134, 135 n.1, 684 N.E.2d 1222 (1997).  That type of relief simply is not 

available through mandamus.  See, e.g., State ex rel. Leslie v. Ohio Hous. Fin. Agency, 105 Ohio 

St.3d 261, 2005-Ohio-1508, 824 N.E.2d 990, ¶¶ 49, 51 (affirming dismissal of mandamus claim, 

in part, because relator’s requested relief consisted “of little more than [an order to compel] 

future compliance with various statutes”); State ex rel. Findlay Publ’g Co., 80 Ohio St.3d at 135 

n.1 (holding that a writ of mandamus could not issue to compel a board of county commissioners 

“to keep minutes and records in accordance with [R.C.] 305.10” (alteration in original)).  Rather, 
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mandamus should “be confined to commanding the performance of specific acts specially 

enjoined by law to be performed.”   State ex rel. Stanley v. Cook, 146 Ohio St. 348, 375-76, 66 

N.E.2d 207 (1946) (quotation omitted).  Accordingly, mandamus will issue only “to compel 

performance of duties which are ministerial in nature and which do not call for the exercise of 

official judgment and discretion.”  State ex rel. Armstrong v. Davey, 130 Ohio St. 160, 163, 198 

N.E. 180 (1935); see also Adamson v. Wetz, 124 N.E.2d 832, 834 (2d Dist. 1952) (“It is well 

settled that a duty enforceable by mandamus must be specific and definite and may not be one of 

a general character which leaves to the respondent any discretion in its performance.”).   

But this type of inappropriate general relief is precisely what Relator requests.  Even 

employing the most liberal reading of the Complaint, Relator entirely fails to demonstrate that he 

is entitled to a writ commanding the Second District to perform “specific acts specially enjoined 

by law to be performed.”  State ex rel. Stanley, 146 Ohio St. at 375-76.   

Initially, it appears that Relator is seeking both an order “reminding” the Second District 

of its obligations and for a written apology from the Second District.  (Verified Petition at 16).  

Of course, a writ of mandamus is not a vehicle to compel the observance of general laws.  State 

ex rel. Findlay Publ’g Co., 80 Ohio St.3d at 135 n.1.  Moreover, there is no authority to suggest 

that Relator has any right to a “handwritten letter of apology” from each member of the bench.  

(See Verified Petition at 17).  Accordingly, Relator’s Complaint must be dismissed as it fails to 

seek relief to which he is lawfully entitled. 

To the extent the Court might read the body of Relator’s Complaint to request an order to 

“acknowledge or answer proper motions filed upon the court,” (Verified Complaint at 5), such a 

request is now moot as the Second District has rendered and entered a judgment in Case No. 
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2014-CA-0021.3  (See Exhibit C, Greene County Clerk of Courts Docket for Case No. 2014 CA 

0021; Verified Petition at 3, 7).  Further, Relator has not identified any pending motions in Case 

No. 2014-CA-0046 for which he is entitled to an immediate decision.  Accordingly, Relator’s 

claims against the Second District must be dismissed as he has failed to establish a right to relief 

in mandamus.  

Relator also appears to claim that the Second District failed to act “in a meaningful way” 

to remedy alleged federal constitutional violations committed by other Respondents.  (See 

Verified Petition at 9-10).  In support of this allegation, Relator cites 42 U.S.C. §§ 1985 and 

1986.  Section 1985 generally prohibits two or more people from “conspiring to interfere with 

civil rights.”  Section 1986 provides: 

Every person who, having knowledge that any of the wrongs conspired to be 
done, and mentioned in section 1985 of this title, are about to be committed, 
and having power to prevent or aid in preventing the commission of the same, 
neglects or refuses so to do, if such wrongful act be committed, shall be liable 
to the party injured, or his legal representatives, for all damages caused by such 
wrongful act, which such person by reasonable diligence could have prevented; 
and such damages may be recovered in an action on the case . . . . 

 
However, Relator wholly fails to allege any facts to suggest the Second District either 

knew about or could have prevented the alleged violations.  Accordingly, because Relator has 

failed to meet his burden of showing a clear legal right to relief, mandamus is not warranted. 

2. Respondent does not have a clear legal duty to provide the relief 
requested. 

Relator’s general allegations with respect to all Respondents violating Article I, Section 

10a of the Ohio Constitution as well as “corresponding Ohio Constitutional rights” is also 

                                                           
3 When a court fails to rule upon a motion, it will be presumed that the court overruled such motion.  Solon v. Solon 
Baptist Temple, Inc., 8 Ohio App.3d 347, 457 N.E.2d 858 (8th Dist. 1982); Newman v. Al Castrucci Ford Sales, 
Inc., 54 Ohio App.3d 166, 169, 561 N.E.2d 1001 (1st Dist. 1988). 
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unclear and fails to establish the specific legal duty that the Second District has purportedly 

failed to exercise.  A court in a mandamus proceeding cannot create the legal duty the relator 

would enforce through it; creation of the duty is the distinct function of the legislative branch of 

government.  State ex rel. Stanley v. Cook, 146 Ohio St. 348, 365, 66 N.E.2d 207 (1946).  

Instead, relief in mandamus must be supported by a clear legal duty conferred upon the 

respondent.  State ex rel. O’Grady, 2014-Ohio-3687, ¶ 11. 

Article I, Section 10a of the Ohio Constitution provides, in pertinent part, that “[v]ictims 

of criminal offenses shall be accorded fairness, dignity, and respect in the criminal justice 

process, and, as the general assembly shall define and provide by law, shall be accorded rights to 

reasonable and appropriate notice, information, access, and protection and to a meaningful role 

in the criminal justice process.”  Here, even giving Relator all possible inferences with respect to 

the allegations in his Complaint, there is simply nothing to suggest that the Second District has 

failed to afford him any specific rights of a “crime victim” (particularly since both of his appeals 

to the Second District relate to civil matters).  (See Exhibits B and C).   

Because the Second District has not refused or delayed in exercising any mandatory legal 

duty, Relator is not entitled to a writ of mandamus against the Second District.  Relator’s claims 

against the Second District must be dismissed.   

3. Relator has an adequate remedy in the ordinary course of the law. 

It is well-recognized that mandamus does not lie where the relator has an adequate 

remedy at law.  See R.C. 2731.05; State ex rel. Burnett v. Indus. Comm. of Ohio, 6 Ohio St.3d 

266, 268, 452 N.E.2d 1341 (1983).  To the extent Relator’s Complaint could be construed as a 

request that the Second District void the judgment of the trial court for lack of jurisdiction, a 

mandamus action is not the appropriate course for relief.  “It is well settled that the Court of 
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Common Pleas has general subject matter jurisdiction in divorce and alimony actions, and thus, 

if a plaintiff in a divorce action has met the statutory jurisdictional requirements, the court may 

consider the individual action.”  Rodriguez v. Rodriguez., 8th Dist. Cuyahoga No. 34972, 1976 

WL 191010, at *2 ( July 15, 1976) (citations omitted).   

Relator alleges that the trial court “lost” jurisdiction over his domestic matters because 

various other Respondents committed “fraud upon the court.”  (See Verified Petition at 6-8).  

“When a judgment is issued without jurisdiction or was procured by fraud, it is void and is 

subject to collateral attack.”  Ohio Pyro, Inc. v. Ohio Dept. of Commerce, 115 Ohio St.3d 375, 

2007-Ohio-5024, 875 N.E.2d 550, ¶ 25.  However, “in the absence of those fundamental 

deficiencies, a judgment is considered ‘valid’ (even if it might perhaps have been flawed in its 

resolution of the merits of the case) and is generally not subject to collateral attack.”  Id. 

To the extent relator believes that the Divorce Decree entered by Judge Campbell might 

have been procured by fraud, he has an adequate remedy at law by virtue of raising that issue in 

his appeal, which has already been initiated.  (See Exhibit B, Greene County Clerk of Courts 

Docket for Case No. 2014 CA 0046).  Because the viability of the trial court’s decision can be 

adequately addressed through the course of the appeal, a mandamus order is neither appropriate 

nor necessary. 

Accordingly, Relator is not entitled to a mandamus order as it relates to any conceivable 

claim that the Second District failed to “prevent” or remedy alleged constitutional violations or 

failed to “void” the trial court’s decision against Relator because he has an adequate remedy at 

law which obviates the need for a mandamus order.  
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C. Relator’s request for a writ of prohibition fails as a matter of law. 

A writ of prohibition is an extraordinary writ that is not routinely or easily granted.  State 

ex rel. Barclays Bank PLC v. Hamilton Cty. Court of Common Pleas, 74 Ohio St.3d 536, 660 

N.E.2d 458 (1996).  In order to be entitled to a writ of prohibition, a relator must establish that 

(1) the court or officers against whom it is sought are about to exercise judicial power, (2) the 

exercise of such power is unauthorized by law, and (3) denial of the writ will cause injury to 

relator for which no other adequate remedy in the ordinary course of law exists. State ex rel. 

Jones v. Garfield Hts. Mun. Court, 77 Ohio St.3d 447, 448, 674 N.E.2d 1381 (1997).  

Here, the only conceivable issue upon which Relator has remotely asserted a request for 

relief by virtue of a writ of prohibition against the Second District is his general request for a 

temporary injunction “against all orders, until the pendency of this original action.” (Verified 

Petition at 15).  Relator has not specifically alleged that the Second District is “about to exercise 

[unauthorized] judicial power,” but presumably Relator’s divorce appeal will be ripe for decision 

during the pendency of this original action.  Such a decision will not cause injury to the Relator 

(as he is the party that brought the appeal) and may resolve a number of the issues addressed 

above.  Even if a decision issued by the Second District is adverse to Relator, he still has a 

remedy in the ordinary course of the law: an appeal.  

Relator has failed to demonstrate that either an “emergency” temporary injunction or writ 

of prohibition is applicable to the Second District.  Accordingly, any such claims against the 

Second District must be dismissed.  
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IV. CONCLUSION 

 For the foregoing reasons, Respondent the Second District Court of Appeals respectfully 

requests that this Court dismiss Relator’s Complaint for a writ of mandamus and prohibition 

against it. 

Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General 
 
/s/ Sarah E. Pierce 
SARAH E. PIERCE (0087799) 
     *Counsel of Record 
TIFFANY L. CARWILE (0082522) 
Assistant Attorneys General 
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Tel: 614-466-2872  
Fax: 614-728-7592 
sarah.pierce@ohioattorneygeneral.gov 
tiffany.carwile@ohioattorneygeneral.gov 
 
Counsel for Respondent 
Ohio Second District Court of Appeals  
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