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IN THE SUPREME COURT OF OHIO 

BOARD OF EDUCATION OF THE  : 

COLUMBUS CITY SCHOOLS, 

      : Case No. 2014-0839 

  Appellee, 

      : Appeal from Board of Tax Appeals 

 v.      BTA Case Nos. 2012-3902 & 2012-3903 

      : 

FRANKLIN COUNTY BOARD OF 

REVISION, et al.,    : 

 

  Appellees,   : 

 

 &     : 

 

770 WEST BROAD AGA, LLC, and  : 

WBS COLUMBUS, LLC,  

      : 

  Appellants. 

 

              

 

APPELLEE COLUMBUS CITY SCHOOLS’ MOTION TO DISMISS APPEAL 

              

 

Mark H. Gillis (0066908)    James V. Maniace (0003178) 

Kelley A. Gorry (0079210)    Janice Pierce Tucker (0075074) 

Rich & Gillis Law Group, LLC   J. Donald Mottley (0055164) 
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Dublin, OH 43017     65 East State Street, Suite 1000 

PH: (614) 228-5822     Columbus, OH 43215 

FAX: (614) 540-7476     PH: (614) 334-6151 

Counsel for Appellee Columbus City   FAX: (614) 221-2007 

Schools Board of Education    Counsel for Appellants 770 West Broad 

       AGA, LLC & WBS Columbus, LLC 

William J. Stehle (0077613) 

Assistant Franklin County Prosecutor  Honorable Michael DeWine (0009181) 

373 South High Street, 20
th

 Floor   Ohio Attorney General 

Columbus, OH 43215     30 East Broad Street, 14
th

 Floor 

PH: (614) 525-3520     Columbus, OH 43215 

Counsel for Appellees Franklin County  PH: (614) 466-4986 

Auditor and Board of Revision   Counsel for Appellee Ohio Tax   

       Commissioner 
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 Now comes Appellee Columbus City Schools Board of Education (the “Board of 

Education”) and moves this Honorable Court for dismissal of Appellants’ appeal in the above-

captioned matter as Appellants failed to strictly comply with R.C. 5717.04 in filing this appeal. 

STATEMENT OF FACTS 

 Appellants filed their Notice of Appeal with the Court on May 21, 2014. See Notice of 

Appeal, attached hereto as Exhibit A, and incorporated herein.  Appellants appealed two 

decisions of the Ohio Board of Tax Appeals entered on April 21, 2014. See id.  As appellees in 

this appeal, Appellants named “Board of Education of the Columbus City Schools” and 

“Franklin County Board of Revision and Franklin County Auditor.” See id.  In its Certificate of 

Service, Appellants certified that the Notice of Appeal was served by certified mail upon counsel 

for the Board of Education and counsel for the County Appellees. See id.   

LAW AND ARGUMENT 

 Appeals from the Board of Tax Appeals are governed by R.C. 5717.04.  The Court has 

long held that “where a statute confers the right of appeal, adherence to the conditions thereby 

imposed is essential to the enjoyment of the right conferred.” Am. Restaurant & Lunch Co. v. 

Glander, 147 Ohio St. 147, 70 N.E.2d 93, syllabus ¶ 1.  Specifically, R.C. 5717.04 “requires an 

appellant who wishes to challenge the BTA’s decision must serve the Tax Commissioner, who 

by statute must be made an appellee, with a copy of the notice of appeal by certified mail.” 

Olympic Steel, Inc. v. Cuyahoga Cty. Bd. of Revision, 110 Ohio St. 3d 1242, 2006-Ohio-4091, 

852 N.E.2d 178, ¶ 2.  Failure to comply with the “statutory obligation to serve the notice of 

appeal on the Tax Commissioner in the prescribed manner deprives this court of jurisdiction to 

consider the appeal.” Id. 
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 The Court held in Berea City School District Board of Education v. Cuyahoga County 

Board of Revision, 111 Ohio St. 3d 1219, 2006-Ohio-5601, 857 N.E.2d 145, that “the certified-

mail service required by R.C. 5717.04 must be initiated within the thirty-day period prescribed 

by R.C. 5717.04 for the filing of the appeal” and initiation of service constitutes placing the 

appeal in the mail. Id. at ¶ 2.   Moreover, it recently declined to overrule Berea, finding that 

“since Berea was decided, we have applied it, and there is no indication that its holding is 

unworkable.” Columbus City Schools Bd. of Edn. v. Franklin Cty. Bd. of Revision, Slip Op. 

2015-Ohio-150 (Jan. 21, 2015), attached hereto as Exhibit B and incorporated herein. 

 Here, Appellants failed to strictly comply with R.C. 5717.04 as they failed to name the 

Tax Commissioner as an appellee and timely him with the Notice of Appeal within the thirty day 

appeal period. See Notice of Appeal.  Accordingly, upon the authority of Olympic Steel, supra, 

and Columbus City Schools, supra, the Board of Education respectfully requests that the Court 

dismiss this appeal for lack of jurisdiction. 

       Respectfully Submitted, 

 

       

       /s Kelley A. Gorry    

       Mark H. Gillis (0066908) 

       Kelley A. Gorry (0079210) 

       Rich & Gillis Law Group, LLC 

       6400 Riverside Drive, Suite D 

       Dublin, OH 43017 

       PH: (614) 228-5822 

       Counsel for Appellee Columbus City  

       Schools 
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CERTIFICATE OF SERVICE 

 

 The undersigned certifies that a true and accurate copy of the foregoing was served, by 

electronic mail transmission, and regular U.S. Mail, postage prepaid, upon: James V. Maniace, 

Esq., Taft Stetinius & Hollister, LLP, 65 East State Street, Suite 1000, Columbus, OH 43215; 

William J. Stehle, Esq., Assistant County Prosecutor, 373 South High Street, 20
th

 Floor, 

Columbus, OH 43215; and Honorable Michael DeWine, Esq., Ohio Attorney General, 30 East 

Broad Street, 14
th

 Floor, Columbus, OH 43215, this 22
nd

 day of January, 2015. 

 

 

       /s Kelley A. Gorry    

       Kelley A. Gorry (0079210) 




















































