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STATEMENT OF THE CASE AND FACTS

In August of 2012, Mansfield Police Officer Ryan Anschutz received a dispatch
communicating that the Richland County Sheriff’s Office had a domestic violence warrant
out for Quayshaun J. Leak. (Tr. 3-4.) Officer Anschutz testified that the dispatch included
descriptions of Mr. Leak, his apartment building, and a car that he was “supposed to be in.”
(Tr. 4.) Officer Anschutz saw a white car parked near the apartment building. (Tr. 5.) As he
approached the car, Officer Anschutz saw two black men in the front seat and, eventually, a
child in the back seat. (Tr. 5.) After getting out of the car, the man who was in the passenger
seat confirmed that he was Mr. Leak. (Tr. 5.) Officer Anschutz arrested Mr. Leak and
placed him 1in the back of his patrol car. (Tr. 5.)

Next, Officer Anschutz removed the driver and the child and searched the car. (Tr.
6.) His search yielded a handgun found under the passenger seat and marijuana found in the
center console. (Tr. 6.) Mr. Leak admitted that the gun was his. (Tr. 6.)

Officer Anschutz testified that he called and requested to have the car towed even
though a LEADS search on the driver revealed no active warrants and the car was legally
parked on a cul-de-sac near Mr. Leak’s apartment. (Tr. 5-6, 10.) In response to being asked
whether the LEADS search revealed that the driver had a valid license, the officer
answered, “I don’t remember.” (Tr. 10.)

Officer Anschutz testified that his sole justification for having the car towed was his
arrest of Mr. Leak, whom he assumed to be the car’s owner. (Tr. 11.) And he acknowledged
that he was not certain Mr. Leak owned the car. (Tr. 12.) The suppression hearing, at which

Officer Anschutz was the only witness called, did not establish who owned the car.



The officer had no information about the domestic violence incident for which Mr.
Leak had been charged and he did not know whether the warrant was for a misdemeanor or
felony charge. (Tr. 9, 12.) He had no information that suggested the car was linked to the
domestic violence charge or any other crime. (9, 12.) Yet, Officer Anschutz searched the car
for criminal evidence. (Tr. 12.)

Following the suppression hearing, the trial court overruled Mr. Leak’s suppression
motion, finding that there was probable cause to arrest Mr. Leak, and finding that the
inventory search was lawful pursuant to the arrest. (Judgment Entry, Apr. 12, 2013.) Mr.
Leak subsequently pleaded no contest to carrying a concealed weapon and improper
handling of a firearm in a motor vehicle, both fourth-degree felonies. (Sentencing Entry,
Aug. 1, 2013.) The court found Mr. Leak guilty and imposed a sentence of one year on each
count, to be served consecutively to each other, but suspended those terms and imposed 30
months of community control and a fine of $1,500. (Sentencing Entry, Aug. 1, 2013.)

Mr. Leak appealed to the Fifth District Court of Appeals on three grounds, and that
court affirmed the trial court’s ruling on the suppression motion, while reversing on two
sentencing-related issues. See generally State v. Leak, 5th Dist. Richland No. 13CA72, 2014-
Ohio-2492. One judge dissented regarding the search-and-seizure issue, noting the officer’s
subjective belief that Mr. Leak owned the car was unsupported by the record, and would
have reversed the trial court’s ruling because the warrantless search of the car violated Mr.

Leak’s constitutional rights. Id. at 9 13-14 (Hoffman, J., dissenting).



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW
Proposition of Law

Because the mere arrest of an occupant of a lawfully parked car should not
automatically trigger police impoundment of that car, a warrantless
inventory search conducted in such a scenario violates the Fourth
Amendment and Section 14, Article I of the Ohio Constitution.

The Fourth Amendment to the United States Constitution and Article I, Section 14

113

of the Ohio Constitution insure “‘the right of the people to be secure in their persons houses,
papers, and effects, against unreasonable searches and seizures.” Time and again, [the
United States Supreme] Court has observed that searches and seizures “conducted outside
the judicial process, without prior approval by judge or magistrate, are per se unreasonable
under the Fourth Amendment—subject to only a few specifically established and well
delineated exceptions.” Minnesota v. Dickerson, 508 U.S. 366, 372, 113 S.Ct. 2130, 124
L.Ed.2d 334 (1993), quoting Thompson v. Louisiana, 469 U.S. 17, 19-21, 105 S.Ct. 409, 83 L.
Ed.2d 246 (1984), quoting Katz v. United States, 389 U.S. 347, 357, 19 L. Ed.2d 576, 88 S.Ct.
507 (1967). The burden of demonstrating the applicability of an exception to the warrant
requirement is on the State. State v. Kessler, 53 Ohio St.2d 204, 207, 373 N.E.2d 1252 (1978).

This Court summarized the warrant exception for police officers engaged in a
community-caretaking role, as opposed to one of criminal investigation:

The United States Supreme Court concluded that a routine inventory search

of a lawfully impounded vehicle is not unreasonable within the meaning of

the Fourth Amendment when performed pursuant to standard police practice

and when the evidence does not demonstrate that the procedure involved is

merely a pretext for an evidentiary search of the impounded vehicle. The

court held that “[i]n the interests of public safety and as part of what the

Court has called ‘community caretaking functions,” * * * automobiles are

frequently taken into police custody. * * * The authority of police to seize and

remove from the streets vehicles impeding traffic or threatening public safety
and convenience is beyond challenge.”



City of Blue Ash v. Kavanagh, 113 Ohio St.3d 67, 2007-Ohio-1103, 862 N.E.2d 810, q 11,
quoting, in part, South Dakota v. Opperman, 428 U.S. 364, 368-369, 96 S.Ct. 3092, 49
L.Ed.2d 1000 (1976), quoting, in part, Cady v. Dombrowski, 413 U.S. 433, 441, 93 S.Ct. 2523,
37 L.Ed.2d 706 (1973). This Court relayed the rationale behind conducting inventory
searches:

Inventory searches involve administrative procedures conducted by law

enforcement officials and are intended to (1) protect an individual’s property

while it is in police custody, (2) protect police against claims of lost, stolen or

vandalized property, and (3) protect police from dangerous instrumentalities.

State v. Mesa, 87 Ohio St.3d 105, 109, 717 N.E.2d 329 (1999), citing Opperman at 369. “[T]he
validity of an inventory search of a lawfully impounded vehicle is judged by the Fourth
Amendment’s standard of reasonableness.” Mesa at 109, citing Opperman and Colorado v.
Bertine, 479 U.S. 367, 107 S.Ct. 738, 93 L.Ed.2d 739 (1987). And this Court held that “in
order to satisfy the requirements of the Fourth Amendment * * * an inventory search of a
lawfully impounded vehicle must be conducted in good faith and in accordance with
reasonable standardized procedure(s) or established routine.” State v. Hathman, 65 Ohio
St.3d 403, 407, 604 N.E.2d 743 (1992), citing Opperman, Bertine, and Florida v. Wells, 495
U.S. 1,110 S.Ct. 1632, 109 L.Ed.2d 1 (1990).

The inventory exception does not apply to Officer Anschutz’s warrantless
automobile search because the impoundment of the car was not lawful. In Kavanagh, this
Court held that the impoundment of an automobile by a police officer was lawfully
authorized. 113 Ohio St.3d 67, 2007-Ohio-1103, 862 N.E.2d 810, 9 10-16. The defendant
was pulled over on Interstate 71 for driving with expired license plates and he produced an

expired driver’s license. Id. at 9§ 2. Because the defendant could not legally drive the vehicle

away and because Interstate 71 was not a safe location to leave the vehicle, an officer
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decided to impound the defendant’s vehicle. Id. at q 3. The officer’s search of the vehicle
ultimately yielded a gun. Id. at § 5.

This Court employed state and local authority to analyze the impoundment in that
case:

R.C. 4513.61 provides that “[t]he sheriff of a county or chief of police * * * or
a state highway patrol trooper * * * may order into storage any motor vehicle
* * * that has come into possession of the sheriff, chief of police, or state
highway patrol trooper as a result of the performance of the [officer’s] duties
or that has been left on a public street or other property open to the public for
purposes of vehicular travel * * *.”

Further, Blue Ash Code of Ordinances 303.08 also addresses impounding of
vehicles:

“(a) Whenever any police officer finds a vehicle unattended upon any
highway * * * where such vehicle constitutes an obstruction to traffic, such
officer may provide for the removal of such vehicle to the nearest garage or
other place of safety. In addition to the above, any police officer may
impound any stolen, abandoned or unroadworthy vehicle, or any other
vehicle parked at a place where parking is prohibited * * *.”

Thus, under both R.C. 4513.61 and Blue Ash Code 303.08, Officer Rockel
was expressly authorized to use his discretion whether to impound the
vehicle.

Id. at § 13-16.

In this case, the applicable local code is the Codified Ordinances of the City of
Mansfield, Ohio. Mansfield Code of Ordinances 307.01, entitled “Authority to Impound,”
provides an exhaustive list of the circumstances under which Mansfield Police Officers are
permitted to impound vehicles:

Police officers are authorized to provide for the removal and impounding, or

the “booting” of a vehicle under the following circumstances:

(@) When any vehicle is left unattended upon any public street, bridge or
causeway and is illegally parked, or constitutes a hazard or obstruction to the

normal movement of traffic, or unreasonably interferes with street cleaning or
snow removal operations.



(b) When any vehicle or “abandoned junk motor vehicle” as defined in
Ohio R.C. 4513.63 is left on private property for more than forty-eight
consecutive hours without the permission of the person having the right to the
possession of the property, or on a public street or other property open to the
public for purposes of vehicular travel or parking, or upon or within the right
of way of any road or highway, for forty-eight consecutive hours or longer,
without notification to the Police Chief of the reasons for leaving such vehicle
in such place. Prior to disposal of an “abandoned junk motor vehicle” as
defined in Ohio R.C. 4513.63, it shall be photographed by a law enforcement
officer.

(c) When any vehicle has been stolen or operated without the consent of
the owner and is located upon either public or private property.

(d) When any vehicle displays illegal license plates or fails to display the
current lawfully required plates and 1s located upon any public street or other
property open to the public for purposes of vehicular travel or parking.

(e) When any vehicle has been used in or connected with the commission
of a felony and is located upon either public or private property.

(f) When any vehicle has been damaged or wrecked so as to be inoperable
or violates equipment provisions of this Traffic Code whereby its continued
operation would constitute a condition hazardous to life, limb or property,
and 1s located upon any public street or other property open to the public for
purposes of vehicular travel or parking.

(2) When any vehicle is left unattended either on public or private
property due to the removal of an ill, injured or arrested operator, or due to
the abandonment thereof by the operator during or immediately after pursuit
by a law enforcement officer.

(h) When any vehicle has been operated by any person who has failed to
stop in case of an accident or collision and is located either on public or
private property.

(1) When any vehicle has been operated by any person who is driving
without a lawful license or while his license has been suspended or revoked
and is located upon a public street or other property open to the public for
purposes of vehicular travel or parking.

() When any vehicle is found for which two or more citation tags for
violations of this Traffic Code have been issued and the owner or operator
thereof has failed to respond to such citation tags as lawfully required, and is
located upon a public street or other property open to the public for purposes
of vehicular travel or parking. To the extent of any conflict with the
provisions of this chapter, any vehicle removed under authority of subsection
(b) hereof shall be ordered into storage and/or disposed of as provided under
Ohio R.C. 4513.60 et seq. Any other vehicle removed under authority of this
section shall be ordered into storage and the Police Division shall forthwith
notify the registered vehicle owner of the fact of such removal and
impounding, as provided in Section 307.03.

k) When any vehicle is abandoned or parked without the property
owner's permission in such a manner as to prevent other motor vehicles from



entering onto or exiting from a public or private driveway, when such

entrance or exit is reasonably required by one owning, possessing or

controlling the obstructed property and there is no other means of entrance or

exit reasonably available.
Because nothing in Mansfield Code of Ordinances 307.01 authorized Officer Anschutz to
impound the vehicle Mr. Leak was in, the impoundment was unlawful, and the firearm
taken from the car by Officer Anschutz should have been suppressed. See Kavanagh, 113
Ohio St.3d 67, 2007-Ohio-1103, 862 N.E.2d 810, at § 10-16.

Further, the record in this case does not support the finding by the court of appeals
that “Officer Anschutz decided to impound the vehicle which was done in accordance with
department policy.” Leak, 5th Dist. Richland No. 13CA72, 2014-Ohio-2492, at 9 16. Officer

Anschutz testified that the sole reason for impounding the car was his arrest of Mr. Leak:

Q. Officer, what would be the reason for towing that car if it’s legally

parked there?
A. The owner of the vehicle was arrested.
Q. And that’s your only reason, correct?
A. Yes.

(Tr. 11.) And he testified that it was the policy of his department to conduct inventory
searches of cars prior to towing them:

Q. Now, you said you had called a tow and you were doing a search of
the vehicle prior to the tow?

Yes.
What was the purpose of that?

A. Procedure is once we call a tow, we conduct an inventory search
where we’re making note of all valuable items or items that could be,

you know, stolen. It’s an inventory of what’s kind of in the vehicle to
make sure that, you know —



Q. What'’s the policy behind that search?

A. The policy is to document all items that are in the vehicle of value and
log it on the tow sheet before the tow.

Q. And at the time you conducted this search, the Defendant was arrested
and put in your patrol car?

Correct.

Q. And is it the policy of the police department to conduct these searches
when you’re going to have a car towed?

A. Yes.
(Tr. 7.) But Officer Anschutz did not testify that it was the policy of the Mansfield Police
Department to impound a vehicle when the vehicle’s driver is arrested. And even if he had,
such a policy would have violated the Fourth Amendment. See Opperman, 428 U.S. at 368-
370, 96 S.Ct. 3092, 49 L.Ed.2d 1000. If an impoundment is not supported by probable
cause, it must be consistent with the community-caretaking role of the police and not in
furtherance of criminal investigation. Id.; see Benavides v. State, 600 S.W.2d 809, 812 (1980)
(Court of Criminal Appeals of Texas held “while it may have been standard police
procedure to impound the vehicle of a person who is arrested we conclude that the Fourth
Amendment protection against seizures cannot be whittled away by a police regulation. For
such a procedure there must be some reasonable connection between the arrest and the
vehicle.”); Commonwealth v. Brinson, 440 Mass. 609, 610 (2003) (Supreme Judicial Court of
Massachusetts held that “the government may not impound and conduct an inventory
search of a car based on the arrest of the owner, where the car was lawfully parked in a
privately owned parking lot and there was no evidence that the car constituted a safety
hazard or was at risk of theft or vandalism.”) Because the impoundment here is not

consistent with a community-caretaking role, the fruits of the search should be suppressed.



CONCLUSION
Mr. Leak asks this Court to reverse the judgment of the court of appeals and to order
the suppression of the firearm, or alternatively, to remand with instructions to suppress the

firearm.
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Farmer, J.

{§1} On August 8, 2012, Mansfield Police Officer Ryan. Anschutz was
: dtspatched io execute an arrest warrant for appellant, Quayshaun Leak, on a domestlc
violence charge. Appellant's vehicle was not at his home, so Officer Anschuiz patfoiled
the streets looking for the vehicle. He found the vehicle parked on a street near
appellant's residence, with appellant seated in the front passenger seat. Appellant was
arrested, and an inventory search of the vehicie‘was conducted prior to fowing. During
the search, a loaded 'ﬁrearm was discovered under the front passenger seat. Appellant
admitted the firearm was his.

{2} On September 10, 2012, thé Ric_hland County Grand Jury indicted
appellant for carrying a concealed weapon in violation of R.C. 2923.12 and improper
handiing of a firearm in a motor vehicle in violation of R.C. 2923.16. Appellant filed a
motion to suppress on January 28, 2013, claiming an illegal search of the vehicle. A
héaring was held on 'April 3, 2013. By judgment entry filed April 12, 2013, the trial court
denied the motion. |

{113} On June 12, 2013, appellant pied no contest to both counts and the trial

court found him guﬂty By sentencmg entry filed August 1 2013, the frial court

sentenced appellant {o one year on gach count, to be served consecutwety, suspended
in lieu of thirty months of community control.
{4} Appellant filed an appeal and this mafter is now before this court for

consideration. Assignments of error are as foliows:



I
{5} "THE TRIAL COURT VIOLATED APPELLANT'S RIGHTS TO BE FREE
DF UNREASONABLE SEARCHES AND SEIZU'RES UNDER THE STATE AND
FEDERAL CONSTITUTIONS BY DENYING HIS "MOTION TO SUPPRESS A
FIREARM." |
I
{16} "THE-COMMUN!TY CONTROL CONDITION PROHIBITING APPELLANT
FROM COHABITATING WITH MEMBERS OF THE OPPOSITE SEX I8
UN-REASONABLE AND OVERBROAD."
| i
{7} "THE TRIAL COURT VIOLATED DOUBLE JEOPARDY AND R.C.
204125 BY FA!LING TO MERGE THE CONVICT!ON FOR CARRYING A
CONCEALED WEAPDN AND IMPROPER HANDLENG OF A FIREARM IN A MOTOR
VEHICLE" | |
|
{Y]8} Appeiiant'claims the trial court erred in denying his motion to suppresé.
We disagree.
{§9} There are three methods of challenging on appeal a trial court's ruling on a
" motion to suppress. First, an appellant may challenge the trial court’s findings of féct.
In reviewing a challenge of this nafure, an appeliate court must determine whether said
findings of fact are against' the manifest weight of the evidence. Stafe v. Fanning, 1
: Ohio St‘.3d 19 (1982); State v. Klein, 73 Ohio App.3d 486 (4th Dist.f991); State v.

Guysinger, 86 Ohio App.3d 592 (4th Dist.1993). Second, an appellant may argue the



rial court failed to apply the appropriate fest or correct law fo the findings of fact. In that_
;ase, an appel!ata court can reverse the trial court for committing an ervor of law. Sfafe -
/. Williams, 86 Ohio App.3d 37 (4th Dist.1993). Finally, assuming the trial court's
indings of fact are not against the manifest weight of the evidence and it has properly
identified the law to be applied, an appeifant may argue the trial court has incormrectly
decided the ultim'ate or final issué raised in the motion to suppress. When reviewing
this type of claim, an appellate court must independently determine, without deference
fo the trial court's conclusion, whether the facts meet the appropriate legaﬂ standard in
any given case. State v. Curry, 95 Ohio App.3d 93 (8th Dist.1894); State v. Clayfor 85
Ohso App.3d 623 (4th Dist.1993); Guysinger. As the United States Supreme Court heid
in Omelas v. U.S., 517 U.S. 890, 116 S.Ct. 1657, 1663 (1996), "...as a general matter
determinations of reasonable suspicion and probable cause should be reviewed de
novo on appeal.”
{10} Specifically, appellant argues the search Was pretextua.l and the trial court
erred in determining that the inventory search was a valid search. During the

suppression hearing held on April 3, 2013, the trial court found the following (T. at 16):

" THE COURT: Okay. Based on what I've heard, it sounds like there
was probable cause o arrest. The officer, having been told by his
dispatcher that there was an outstanding warrant for a domestic violence
perpetrator; that the domestic violence perpefrator had the following
description, which matched the Defendant; that he had a description of the

car, including a North Carolina plate, which matched the Defendant's car.



Probable cauée to approach when he verified it was the Defendant and
arrested him and then decided he was going to have the car towed. He
did a proper inventory search Ifor the tow. So it sounds as if it was a
search incident to arrest - - an inventory search incident to towing the car.
Therefore, it was an appropriate search of the car, and therefore, 1 am not

suppressing the gun which was found in the car.

{11} Generally, factual determinations by the trial court are accepied as iésues
relating solely to the trier of fact. However, itis stiil incumbent on this court to determine |
if those facts are supported by 'the record.

{§112} Officer Anschuiz testified he was dispatched to the area .of Red Oak Trail
in reference to an outstanding domestic violence warrant. T. at 4. He was given a
description of the suépect and the vehicle he was in, his name, and his approximate
Eocétion. id. H.e located appellant via those descriptidns, sitting in the vehic!é in the
front paésenger seat. T.at 4-5. Another individtja! was in the driver's seat. T. at 6.
Appellant exited the vehicle and was positively identified and arrested. T. at 5. Officer
Anschutz removed the driver from the vehicle and conducted an inventory search of the
vehicle after determining the vehicle would be towed. T. at 8. He explained the

following (T. at 7):

Q. What was the purpose of that?
A Procedure is once we call a tow, we conduct an inventory éearch_.

where we're making noté of alt valuable items or items that could be, you




know, stolen. It's an inventory of what's kind of in the vehicle fo make sure
that, you know - -

Q. What's the policy behind that search?

A. The policy is to document all items that are in the vehicle of
value and log it on the tow sheet before the tow.

Q. And at the time you conducted this search, the Defendant was
arrested and put in your patrol car?

A. Correct.

Q. And is it the policy of the police department to conduct these
searches when you're going to have a car towed?

- A Yes.

{13} Appeilént does not challenge his arrest, but argues‘the inventory éearch
was a pretext because there were no valid reasons to impound the vehicle. Appellant's )
Brief at 3. The vehicle was legally parked, appelfant was sitting in the passenger seat,
and a LEADS check of thé driver established the driver was "clean.” fd.; T. at 10-11.

{1114} In defénse, Ofﬁcer. Anschutz testified he impoi.mded the vehicle because
he believed the owner of the vehicle o be appeflant, who had just been arrested. T. at
11-12. However, he was not one _hundred percent sure that the vehicle belonged to
af)peﬂant. T. at 12. On cross-examination, Officer Anschutz testified as follows (T. at

13-14);

Q. As you testify here today, did you ever see an arrest warrant?



A. No.

Q. You saw this car. Yc_)u went up fo the car. You're not certain
who actually even owns the car, corfect?

A. Correct.

Q. | believe you testified that the reason that you arrested - - towed
the car was because you believe the car was owned by Quayshaun Leak,
correct?

A. Yeah. From my understanding.

Q. You did a search of this thicie. That was not a search that
anybody consented to, correct?

A. Correct.

{1 5} No evidence was presented as to the vehicle's ownership, except for
Officer Anschutz's belief at the time of the afrest that appellant was the owner. Also,

Officer Anschutz testified he always looks "for evidenée of a crime because | didn't
know where the domestﬁ: violence happened.” T. ét 12.

{1 é} Although appellant argues Officer Anschutz was not one hundred percent
sure of the vehicle's ownership, the record establishes at the time of the arrest, hé
believed that appellant owned the car. Because the individual who he believed 1o be
the owner of the vehicle 'had just been arrested, Officer Anschutz decided to impound
the vehicle which was done in accordance with department policy. South Dakota v.

Opperman, 428 U.S. 364 (1976).
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{117} The facts sub judice support the officer's belief that appellant was the
owner of the vehicle, and appellant was personally identified in relation to this specific
vehicle. Of further consequence, the immediate ownership may nof have been
- available because the vehicle had an out-of-state registration.‘

{18} Although the officer may have been wrong in déducing that appellant
owned the vehicle, the officer's subjective belief was sufficient to establish the
legitimacy of the law.

{919} Upon review, we find the trial court did not err in denying appellant's
motion fo suppress.

{120} Assignment of Errorlis denied.

I

{21} Appellant claims the trial court's imposition of a community control
sanction that he "not cohabit with persons of the opposite sex who are not your spouse”
is overbroad and unreasonable. We agree. |

{22} The imposition of communfty_control sanétians !iés in a trial cour{'s sound
dtscret[on Lakewood v. Hartman, 86 Ohio St.3d 275 (1 999) In order to find an abuse
of discretion, we must determme the trial court's decuswn was unreasonable, arbitrary or |
unconsmonabie and not merely an error of law or ;udgment Blakemore v. B!akemore 5
Ohio St.3d 217 (1983). However, a "trial court's discretion in imposing probationary
conditions is not limitless." State v. Talty, 103 Ohio St.3d 177, 2004—0510-4888. As

explained by the Talty court at | 12-13:
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We stated that courts must "consider whether the condition (1) is
reasonably related io rehabiiitating the offender, (2) has some relationship
to the crime of which the offender was convicted, and (3) relates fo
conduct which is criminal or reasonably related to future criminality and
serves the statutory ends of probation.” Jones, 49 Ohio St.3d at 53, 550
N.E.2d 469.***

| In addition to considering whether a condition relates io these
statutory goals, we observed that proba‘tibn cond-itions “canﬁot be ove'rly
broad so as to unnecassarily impinge upén the probationer's liberty.” /d.

at 52, 550 N.E.2d 469.

{§123} The Talty court further explained at § 16: "Thus, Jones stands for the

proposition that probation conditions must be reasonabiy' related fo the statutory ends of

probation and must not be overbroad. Because community cornitrol is the functional
equiva(ént of prObation, this proposition applies with equal force fo community~controi
sanctions." | |

{§124} There'is nothing in the record to support a nexus between the complained
of sanction imposed and the offenses in this case (carrying a concealed weapon and
imprdper handling of a firearm in @ motor vehicle). Stafe v. Lacey, 5th Dist. Richland
No. 2005-CA-119, 2006-Ohio-4290. |

{fi25} Upon review, we find the trial court abused its discretion in imposing the
complained of community confrol sanction.

{§26} Assignment of Error Il is granted.

A-12
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{127} Appeliant claims his convictions for carrying a concealed weapen and
mproper handling of a firearm in a motor. vehicle violated the doctrine of double
eopardy and R.C. 2041.25.

{fi28} R.C. 2841 .25 governs multiple counts and states the following:

(A) Whére the same conduct by defendant can be conétrued to
constitute two orﬂ more allied offenses of simiiar-'import, the indictment or
information may contain counts fof afl such offenses, but the defendant
may bé convicted of only one.

(B) Where the defendant's conduct constitutes two or more
oﬁenses of dissimilar import, or where his con_duct results in fwo or more
offenses.of tha' same or similar kind committed separately or with a
separate animus as to each., the indictment or information may contain
counts for all such offenses, and the defendant may be convicted of all of

them.

{29} In Stafé v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, syllabus, the
Sﬁpreme Court of Ohio held: "When defermining whether two offenses are allied
offenses of similar import subject fo merger under R.C. 2041.25, the conduct of the
accused must be considered. . (Sfate v. Rance (1999), 85 Ohio St.3d 632, 710 N.E.2d
699, overruled.)"

{130} Durihg the June 12, 2013 plea hearing, defense counsel addressed the

‘multiple counts issue (T. at 31-32):
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MS. BLAZEF: in addition, | noted on that entry that it indicates a
| potential maximum sentence of three years. I'm not sure if those two .

charges are allied offenses for purposes of sentencing. I'll bave additionai
time to take a Jook at it when we get back at sentencing, but | just wanted
to bring that fo your attention.

THE COURT: In the past, they've been found otherwise.

MS. BLAZEF: That‘é‘ﬂne.

THE COURT: Carrying a concealed weapon, having it-in the car is
the same thing.

MS. BLAZEF: That's fine, Your Honor. 1just wanted to bring that fo
your attention. |

THE COURT: | believe they can b_é treated as two, but | will treat it
as one.

MS. BLAZEF: Thank you, Judge.

{431} The trial court then accepted appeﬁant‘s no contest pleas. Id. at 32-33.
During the sentencmg hearing, the trial court did not merge the two counts and "treat it
as one," but sentenced appeliant to one year on each count, to be served consecutively,
suspended in lieu of thirty months of community control. July 31,2013 T. at 43.

{1132} Upon review, we find the trial court erred in not merging the two offenses
as it indicated it would dﬁring the piea hearing.

| {433} Assignment of Error lif is granted.
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{9134} The judgment of the Court of Common Pleas of Richland County, Ohio is
wereby affirmed in part and reversed in part.
3y Fafmer, J.
3aldwin , J. concur and

Joffman, P.J., concurs in pari and dissents in part.

" Hon. Sheila aé ;armer

Hon. William B. Hoffman

Hdp, £rdig R Baldwin 1

SGF/sg 520
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{offman, P.J., concurring in part and dissenting in part

{9135} | concur in the majority’s analysis and disposition of Appellant’s second
and third assigned errors. | respectfully dissent from the méjority’s disposition .of the
irst assignment of error.

{136} As set forth by the majority, this Court must determine whether the facts,
is determined by the trial court, are supported by the record.

{37} Officer Anschutz testified at the April 3, 2013 suppression hearing as
ollows: |

{§38} “Q. Were you working on Augu#t 8, 20127

{139} "A. Yes. |

{540} “Q. And what happened with respect to the defendant, Quayshaun L eak?

{1]41} “A. We were dispatched to the area of Red Oak Traal Rwa Ridge, in
reference to an individual who had a domestic violence warrant out of Richland County
Sheriff's Office. We had a description of the vehicle that the suspect was supposed {o
be an a description of the suspect, Mr. Leak, and his location.” | |

- {142} Tr. at 4. .

- {743} .Ofﬁc‘er Anschutz did not testify to wha{, if any, attempt he made fo Ieam
who‘ owns the vehicle. He testified thé ILEADS check of the person in the driver's side
of the vehiéie was "clean," and the only reason he fowed the car was the arrest of
Appeliant, whom he thought owned the vehicle. Tr. at 11-12.

{744} While Officer Anschutz testified he believed Appelfant owned the vehicle, |

find the facts belie such betlief.
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{745} Officer Anschutz was given a description of the suspect and the vehicle he
vas in.' Being "in" a vehicle does not establish bwnership. When located, Appellant
.vas a passenger in the legally parked, described vehicle with another person in the
liver's seat. His status as a passenger in the vehicle weakens any inference of
wnership. | find the officer's subjective belief Appellant owned the vehicle unsupported
y the record.?

{146} Given the fact the vehicle was legally parked; no restriction was found on
he license of the person found in the driver's seat; there was no evidence to support the
»elief Appellant owned the vehicle; and the state of Ohio's representation in ifs brief it
vas the policy of the Mansfield Police Depariment fo impouhd a vehicle when the
‘driver” Was arrested® - all lead me to conclude the vehicle was improperly impounded

and the trial court improperly found the search and seizure valid as an inventory search.

! The state of Ohio's brief states "Officer Anschutz testified that the car Appellant was in
was the car that dispatch had refayed as the Appellant's vehicle." (See Appeliee's Brief
atp. 4). This is a mischaracterization of his testimony.

2 The subjective intentions of an arresting officer are irrelevant in determining the
validity of an arrest. Gersfein v. Pugh 420 U.S. 103 85 8.Ct. 854, 43.. L. Ed. 2d
54(1875). Probable cause is not subjective. State v. Abrams, 12th Dist. No. CA2007-
03-040, 2008-Ohio-94. Rather, probable cause Is viewed under an objective standard
~ and is present where, under the facts and circumstances within an officer's knowledge,
a reasonably prudent person would believe the arrestee has committed a crime. Id. In
making this determination, we examine the totality of the facts and circumstances.
State v. Christopher, 12th Dist., No. CA 2009 08-041, 2010-Ohio-1818.

3 appeliee's brief at pgs. 4-5.
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IN THE COURT OF APPEALS FOR RICHLAND COR)TY, OHIGTE LS

"y N
FIFTH APPELLATE DISTRICT -
. | gg- B, Pﬁ 2: g
£ %‘% o 9
gr i Eap.
‘ . Q{}g?.g
STATE OF OHIO
Plaintiff-Appellee
vs- : JUDGMENT ENTRY
JUAYSHAUN LEAK :
Defendant-Appeliant : CASE NO. 13CA72

For the reasons stated in our accompanying Memorandum-Opinion, the
udgment of the Court of Common Pleas of Richland County, Ohio is affirmed in part
and reversed in par, and the matter is remanded fo said court for further proceedings

sonsistent with this opinion. Costs to be divided equally between appellant and

appellee.

Hon. Sheilaé. Farmer

Hon. William B. Hoffman

raig R. Baldwin
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L‘Hi};\ il Fia:
CLERK OF Cofitl

IN THE COMMON PLEAS COURT OF RICHLAND COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO, )
) CASE NO. 2012 CRS568H
Plaintiff )
)
v. )
) JUDGMENT ENTRY
QUAYSHAUN LEAK, )
)
Defendant )

This matter came before the Court on the 39 day of April, 2013 for an oral hearing
regarding a Motion to Suppress filed on béhalf of the defendant. On January 28,2013, defendant
had filed a written motion requesting the evidence {a loaded handguh) seized from the
autom(l)biie of which defendant, at the time of his aﬁest, was a recent occupant be suppressed.
Defendant contended that the search not permitted under Arizona v. Ga}:t, 556 U.S8. 322 (2009)
and was not a proper inventory search. On February 8, 2013, the State filed a response o that
motion arguing that the search of the vehicle was valid, specifically under Gant.

Present at the April 3 oral hearing was Richland County Assistant Prosecuting Attorney
J. Brandon Pigg, the defendant, Quayshaun Leak, and his counsel Jaceda Elazef. The State of
Ohio presented the testimonj} of the .arresting officer, Officer Ryan Anschuiz of the Mansfield

Police Department. The defendant presented no witnesses.

A-19




s 7 4y AT

The Court made findings of fact ana conclusions of Jaw on the record. Specifically, the
Court found that there existed probable cause {0 arrest the defendant pursuant to the issued arrest
warrant for domestic violence and that, pursuant to that arrest, the inventory search of the vehicle
prior to towing was proper.

Therefore, upon consideralion of the evidence presented, the Court finds that defendant’s
Motion to Suppress to not be well taken and hereby denies the same.

IT IS SO ORDERED.

cc: Prosecuting Atfomey
Jaceda Blazef

SERVED BY Dy C‘&:-—%‘\“;““
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- AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES
AMENDMENT IV
The right of the people fo be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and no

Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
~particularly describing the place fo be searched, and the persons or things to be seized.

A -21



CONSTITUTION OF THE STATE OF OHIO

ARTICLE I: BILL OF RIGHTS

§ 14 SEARCH AND SEIZURE

The right of the people to be secure in their persons, houses, papers, and
possessions, against unreasonable searches and seizures shall not be violated; and no
warrant shall issue, but upon probable cause, supported by ocath or affirmation,
particularly describing the place to be searched, and the person and things to be seized.
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Codified Ordinances of Mansfield, Ohio

307.01 AUTHORITY TO IMPOUND. Police officers are authorized to provide for the removal
and impounding, or the “booting” of a vehicle under the following circumstances:

(a) When any vehicle is left unattended upon any public street, bridge or causeway and is
illegally parked, or constitutes a hazard or obstruction to the normal movement of traffic, or
unreasonably interferes with street cleaning or snow removal operations.

{(b) When any vehicle or "abandoned junk motor vehicle" as defined in Ohio R.C. 4513.63 is
left on private property for more than fortyeight consecutive hours without the permission of the
person having the right to the possession of the property, or-on a public street or other property
open to the public for purposes of vehicular travel or parking, or upon or within the right of way
of any road or highway, for fortyeight consecutive hours or longer, without notification to the
Police Chief of the reasons for leaving such vehicle in such place. Prior to disposal of an
“abandoned junk motor vehicle" as defined in Ohio R.C. 4513.63, it shall be photographed by a
law enforcement officer.

(c) When any vehicle has been stolen or'operated without the consent of the owner and is
located upon either public or private property.

(d) When any vehicle displays illegal license piates or fails to display the current lawfully
required plates and is located upon any public street or other property open to the public for
purposes of vehicular travel or parking.

(e) When any vehicle has been used in or connected with the commission of a felony and is
located upon either public or private propeity.

(f) When any vehicle has been damaged or wrecked so as to be inoperable or violates
equipment provisions of this Traffic Code whereby its continued operation would constitute a
condition hazardous to life, limb or property, and is located upon any public street or other
property open to the public for purposes of vehicular travel or parking.

(g) When any vehicle is left unattended either on public or private property due to the
removal of an ill, injured or arrested operator, or due to the abandonment thereof by the operator
during or immediately after pursuit by a law enforcement officer.

(h) When any vehicle has been operated by any person who has failed to stop in case of an
accident or collision and is located either on public or private property.

(i) When any vehicle has been operated by any person who is driving without a lawful

license or while his license has been suspended or revoked and is located upon a public street or
other property open to the public for purposes of vehicular travel or parking.

A -23



(i) When any vehicle is found for which two or more citation tags for violations of this

Traffic Code have been issued and the owner or operator thereof has failed to respond to such

. citation tags as lawfully required, and is located upon a public street or other property open to the
public for purposes of vehicular travel or parking. To the extent of any conflict with the
provisions of this chapter, any vehicle removed under authority of subsection (b) hereof shall be
ordered into storage and/or disposed of as provided under Ohio R.C. 4513.60 et seq. Any other
vehicle temoved under authority of this section shall be ordered into storage and the Police
Division shall forthwith notify the registered vehicle owner of the fact of such removal and
impounding, as provided in Section 307.03.

(k) When any vehicle is abandoned or parked without the property owner's permission in
such a manner as to prevent other motor vehicles from entering onto or exiting from a public or
private driveway, when such enfrance or exit is reasonably required by one owning, possessing
or controlling the obstructed property and there is no other means of entrance or exit reasonably
available.

(Ord. 98145, Passed 7798.)
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