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AFFIDAVIT OF JAMES E. MELLE

State of Ohio ss:
County of Franklin

1. Affiant, James E. Melle, being first duly cautioned and sworn states that he is an attorney
admitted to the practice of law in the State of Ohio, Attorney Registration Number
0009493, and is Counsel for all of the Plaintiffs-Appellees/Cross-Appellants in this case
and that he is competent to testify and has personal knowledge of the matters stated
herein and of the Exhibits attached hereto which are true and accurate copies of the
originals which were copied from and/or printed by him from digital online newspaper
sources and from the Columbus Public Library as shown thereon.

2. Affiant makes this affidavit pursuant to S.Ct.Prac.R. 4.04(B).

3. On or about October 25, 2014 while campaigning for election to the Ohio Supreme Court
Justice Judith L. French made certain public comments which were published in the
Columbus Dispatch Online (Dispatch.com), a digital newspaper of general circulation.
Exhibit 1 attached hereto and incorporated herein is a true and accurate copy of that
digital online article written by Columbus Dispatch reporter Randy Ludlow. It was
downloaded and printed by affiant.

4. Affiant was not present when the statements were made by Justice Judith L. French.
Affiant can only rely upon what has been reported in Exhibit 1. Affiant believes that the
statements published with quotation marks and attributed to Justice French are statements
made by her and are accurately and correctly printed therein.



10.

11.

12.

According to Exhibit 2 from Dispatch.com, three days thereafter Justice French
acknowledged making the statements attributed to her in Ex. 1.

Exhibit 2 attached hereto and incorporated herein is a true and accurate copy of that
digital online article written by Columbus Dispatch reporter Randy Ludlow and
published in Dispatch.com. It was downloaded and printed by affiant.

Exhibits 3 and 4 attached hereto and incorporated herein are true and accurate copies of
digital publications from plunderbund.com and cleveland.com which are available on the
internet by using a search engine and were discovered by affiant on the internet and
downloaded and printed by affiant.

Exhibit 5 attached hereto and incorporated herein is a copy of the printed article written
by Columbus Dispatch reporter Randy Ludlow and published in the Columbus Dispatch
on October 28, 2014 which is on microfiche in the archives of the Columbus
Metropolitan Library. Exhibit 1 could not be located in the Columbus Metropolitan
Library archives.

Affiant believes that the statements published with quotation marks in Exhibits 2, 3, 4
and 5 and attributed to Justice French are statements made by her and are accurately and
correctly printed therein. Affiant also believes that Justice French’s statements
paraphrased by the reporters are, in sum and substance, accurate and correct paraphrases
of her actual statements.

According to the Exhibits, Justice French’s statements were made while she was
campaigning for elective judicial office and were said in the presence of at least Governor
Kasich and Auditor Yost who were actively campaigning for her at the time.

Governor John Kasich, the Ohio General Assembly, State Auditor David Yost, Attorney
General Mike DeWine, Secretary of State Jon Husted and other State Officials are the
Defendants-Appellants/Cross-Appellees (“State Defendants”) in the case of Ohio Civil
Service Employees Association v. State of Ohio, Case No. 2014-0319, which is currently
pending before the Ohio Supreme Court having been accepted for review on June 25,
2014, State ex rel. Ohio Civ. Serv. Emps. Assn. v. State, 2014-Ohio-2725, 139 Ohio St. 3d
1428.

The pending appeal involves two complex constitutional questions arising under the Ohio
Constitution, Article II, Section 15(D) and Article VIII, Section 4 challenging as
unconstitutional statutes and programs enacted or amended in Am. Sub. H. B. No. 153,
an Appropriations Bill of the 129" General Assembly. More particularly, one set of
challenged statutes allows the sale and privatization of several Ohio prisons. Other
challenged statutes relate to non-appropriation items in the Appropriations Bill including
the JobsOhio program. A third issue also arising from the passage of Am. Sub. H. B. No.
153 is a disputed jurisdictional issue involving the State Employment Relations Board
and the Franklin County Common Pleas Court.



13. The case is now fully briefed, the final brief having been filed on January 12, 2015.

14. The “backstop” comments mentioned in Exhibits 1 through 5 relate directly to the issues
in this case as may be seen from the filed briefs.

15. The case has not been set for oral argument.

16. After careful consideration of the statements and subsequent explanation made in those
Exhibits, and with the respect due to Justice French, affiant believes that the comments
made in these publications, including the subsequent explanation, indicate, and give the
appearance, that litigation challenging legislative programs enacted by the Ohio General
Assembly and executive actions implementing them taken by Governor John Kasich,
State Auditor Yost, Attorney General Mike DeWine, Secretary of State Jon Husted and
other State Officials will not be free from bias and partisanship favoring the legislative
programs and State Officials.

17.For the foregoing reasons, Affiant for himself and on behalf of the Plaintiffs-
Appellees/Cross-Appellants believe that in these circumstances Justice French should
recuse herself from all further proceedings in this case.

18. Ohio Constitution, Article IV, Section 2 provides “If any member of the court shall be
unable, by reason of illness, disability or disqualification, to hear, consider and decide a
cause or causes, the chief justice or the acting chief justice may direct any judge of any
court of appeals to sit with the judges of the supreme court in the place and stead of the

absent judge.”
w i . %
(/ James E. Melle

Sworn to before me and subscribed in my presence by the above-named individual who is known
to me on this ﬁ day of January, 2015. A

19. Further, affiant sayeth not.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Affidavit

and accompanying letter was served via ordinary mail upon the following persons thisz_?day of

January, 2015:

ERIC MURPHY

MATTHEW R. CUSHING
Office of the Attorney General
30 East Broad St, 17th Floor
Columbus, Oh 43215

ADAM W. MARTIN

KEVIN W. KITNA (0088029)
Sutter O’Connell

3600 Erieview Tower

1301 East 9" Street
Cleveland, Ohio 44114

THOMAS I. BLACKBURN
ROBERT J. WALTER (0009491)
DIEM N. KAFLBER (0087155)
Buckley King LPA

One Columbus

10 W. Broad Street, Suite 1300
Columbus, Ohio 43215

Q

CHARLES R. SAXBE

JAMES D. ABRAMS

CELIA M. KILGARD

Taft, Stettinius & Hollister LLP
65 E. State St., Suite 1000
Columbus, Ohio 43215-3413

NICHOLAS A. IAROCCI

Ashtabula County Prosecuting Attorney
25 West Jefferson Street

Jefferson, Ohio 44047

NICHOLAS A. SERRANO

American Federation of State County and
Municipal Employees, AFL-CIO

1101 17™ Street NW, Suite 900
Washington DC 20036
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Justice French: Court the 'backstop’ for
GOP legislation

By: Randy Ludiow
The Cobumbus Dispatch - Gotober 25, 2014 08246 PV

Comments: o 50 185 BIQ :

Those whowesy the Mack robes in Ohio's cotrtrooms are quick to tell- you that their politics don’t matier
~ali that matters are the facts and the Tetter of fhe law,

Judges; who appear on general elestion ballots withoist their pavty aftiliation beside thefr name, say the

polities of the people and issues before them matier not.

Ohio Supreme Court Justice Fudith L. French save pro-Republican remarks while injtoducing GOP Goy.
John Kasich atan event eardy this evening in Powell. She even scemingly talkod of "backstopping”
Republican-decisions she may rule on.

“Lam a Republican and you should vote for me.” she said. “Yor're going 4o hear from yourelected officialy
and Iseealotof them inthe crowd,

“Let metell yow sometiing, the Ohio Supreme Court is the Backstop for all those other votes you are going
focast,

“Whateverthe governor does, whatever your state representative, vour state setintor does, whatever thay
de, we are the ofes Faat will decide vhether it s constitutional, we decide whether 8 lawiul, We decide
what it means and we decide how to implemnent # ina glven case.

“So, forgetall those other votes if you o't ke the Olio Supreme Cowrt conservative,” French said,
& ¥ P

A netewnderlying partof the Uhila Code of Tudicial Conduct states: “Judicial candidates have a special
obligation to onsure the judicial system: s viewed as fair, impartist and free from partisanshi e

French faces what appears to bea close re-glection campaian against Democrat John P, O'Dotnell, 3
Cuyaboga County common pleas courtjudge.

While forbidden from divectly advoes ting her eleciion, » third-party issues group recently started
renning TV commerdals supparting French,

R
&

Favoiite  Print Story

TRACHSACK

»* TRACKBACK URL FOR THIS ENTRY

Conumenty

Login oy egister to post a comment.
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Justice French defends ‘backstop’ comment at GOP rally

¥ SN
Chin Supreme Uowrt Justice
Jidith L. French

THE DALY BRIEFING
# Bengte committess
nasied

P Sen. Chirls Widener pe-
elected head of Capitol
Stjuare Board

% National group rates
Ohio inclywest Her ongay
rights equality

> Davidsor to hely plan
GOP eonvention achivitios

Buckeye Fonnn Podcsst
f‘%"’;ﬁ% The Dispatel poblic

e . A
' o’ff; £ alfabes tearn alics
%0 politics And facklos
stateqnd federal
sovernment issues Inthe

Biwkeye ¥orum podeast.

FOUR RIGHTY TO KMOW
ives can restore
ty by carifving ‘overly

http:/iwerw.dis atch.cem/cantem/smriesﬁacallzQ14/"1{)/27/ justice~-french-de. .
D P ]

By Randy Ludlow
The Columibnis Bispatels « Tuesday October 28, 2034 12:38 Aw

Comments: 4 414 135 S114% 0

An Ohio $npreme Court Rustics says she was talking judicial philosophy —nét polities — when she addvessed
a Republican crowd abiout the soupt serving as a “backstop” for devisions mada by GOP o¥ficeholders.

Justies Judith L. French, an appointed Republican seeking to relain her seat in the Nov: 4 clecrion. said her
remarks ata GOP sally fn Powell did not eross the ethieal lise that counsels judges to be.cantions abont
partisan refmarks.

Bigpuateh Vorers Guide: View a sample ballot customized to your location

Al s Satupday event at which she introdiced Republicaw Gov. John Kasich, Frenelsaid, “T am o Republican

wnd-you should vote for me, You're going o hear from your dlected offidials, and 1 see 2 lotof thenmt in the

crowd,
“Letme tell you something: The Olie Supreme Court s the backstop for all those other votes you ave gotng to

cast.

“Whatever the goveraor dors, whatever your state represenistive, vour state senator does, whatever they do,
we are the ones that will decide whetherit is constirutional; we decide whether ir's fawhul, Wé decide what it
means, and we decide hov to tmplement it ina givin case.

“So, forget all those other votes if youdon't keep the Ohio Supieéme Coirt conseryative,” French said.

French explained her remarks yesterday, saying, “The polity decisions stay with the tegislators, the policy
makers. ... T'm not gojug to suppart Republican legislation: Pamynot going o support Demoeratic legislation,
T's ot my role,

“Foe 2 backstop, no matier who vowars.” she said. “No matter what party youare, i yowwant your policy
decisions 1o not be secont-muessed by the Uhio Supreme Court, voii want 2 sonscrvative Supreme Corat. And
that doesn’t have 1o mean Republican; it means conservative”

French said shehas given the same message to Democratic and ondon gronps,

A note underlying part of the Ohio Code 6F Judicial Conduct stated: “Judicidd candidates have a special
obligation 1o ensive the fudicta) system.is viewed ag falr, impartial and free fiom partisanship.”

But, Chic Detgoeratic Party Chateraan. Chris Redforn said that Frepeh's remarks revealed she js overtly
partisan.

“Justice Franah's partisan remarks ste outrageous and show a disvuching disrezard for the Ohio Code of
Judicial Conduct,” be saidin a statement,

“French, a Kasich appoiniee, has revealed that instead of acting asan impaxtial justice, she {54 pactisan
political appointee that puts her Republican Party’s agenda above faisly interpreting and enforeing the Jaw,”

Redfern said,

Several legal-ethics experts and coust-watehers covtacted by The Dispaich declined to comment s Frenoh's
stateraonis.

French, who joined the oourt on Jan. 1, 2o, tofill A vacaney, is opposed for election by Demeocrat John .
Donuell, 2 Coyahoga Connty commen pleas court judae.

AcSept. 15 Dispotoh mat] poll of 1,185 voters showed O Dounell with o 6 percentage poit lead over French,

Page 1 of 3
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Justice French defends ‘backstop” comment at GOP rally | The Columbus ... Page 2 of 3

Trench wrote the majority opinion in the s valing this yearin which the justices held that an alliznce of
liberals and conservatives lacked the standing to challenge the constitwtonglity of JobsChio, Kasich's
privatized ecopomic-develupment agency,

rludlow@dispatch.com

@RandyLadlow

Favorite  Print Story 5
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Meet John Kasich’s Judicial
Backstop: Justice French

Chio Supreme Court Justice Judith Brench generally had wgreat
reputation before joining the Ohlo bench. Mow, that reputation 15 in

tatters.

French is one of the sitting Ohio Supreme Conrt justices seeking
another term. She has received significam suppart from cutside

conservative Brouns,

The Columbus Dispatch reported that French has heen tonting her
activist couservative credentials recently, Shetold 2 Republican

group in Powell

“Whatever the governor does, whatsver Yyour state representative,
your stafe senator does, whatever they do, we are the pnes that will
decide whether it is constitutional, we decide twhether it's lowsful.
We deride what i means and we decide how to implementiting
given case. So, jorget all those other votes Fyou don't keep the
Ohio Bupreme Court eonservative.”

Incase anyone wasn't clear what she meant, Justice French added:

“Fama Republican and you should vote for me .. . Let mie telf you
something; the Ghio Supreme Court is the backstop for all those
other votes you are going o cast.”

As an appellate judge, French was generally regarded by the

attorneys who appeared before herasa conservative judge who fairly
called thens Hke she saw them.

One case stands out. In 2007 French was appointed to sit o the
case wvolving an interpretation of Olifo “Deferss of Marriage”

£

#. Prench voted with

4

Constitutional Amendment, Sinie v, £y
Chief Justice Moyer that the Defense of M arriage Amendment dig
aotinvalidate a significant portion of Ohio demestic violenes laws,

What is notable about this vote is that French voted againstthe

http:/fwww.plunderbund.com/201 4/10/30/meet- john-kasichs-judicial-backst.. E)?/-’g?,!}-@ 15




Meet John Kasich’s Judicial Backstop: Justice French

positicn of the. infamous conservative group who had sponsored the

Amendment, Citizens for s siprainity Values.

French's excellent reputation has been tariished pretty badly in this
canpaign a6 she has tried to buviish her activist conservative
credentials.

Previously, v

This, as we noted, means
that she may not accept the *} }dmg  many ron-abortion related
cases that relied on this right, such as the Loving case which
probibited bans on inter-racial marriage sod the Grisipold case that
prohibited a ban on the sale of contraceptives.

Se what Justice French is saying id that she-will be the support for
Governor Kasich: She wants Republican voters to know that no
matter what Governor Kasich and his fellow Rﬁplﬁ‘)ﬁeﬁnﬁ inthe
Statehouse do to Tmplement theit conservative agenda, she will
urterpret the law' in a way to make suvethat it isfound 4o he
constitutional. (“Backstop™is defined as ™A person. or thing placed at
the rear of or behind something as a barvier, support, or
reinforcement” (Oxford Dictionary).}

S35

How will she ac

decision finding Mat the courts could not strike down tﬁabxf}vhm
because nobody had proper “standing” to attack the law.

[Ed: 7

5

iy

Yz, telling the Dispate
T a backstop, no matter who you ire.” Response: Butithatisnot
what she said. Her “Backston” coniments were right afier she said,

23 4

1 am a Republisan apd you should vote for me.”]

Why would French tie berself so tightly to Kasich? We havea
theoty: she wants to be appeinted to the Supreme Court if Kasich

runs for President and wins, Thats a good deal for a “backstop.”
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Gov. John Kasich and GOP hit the road to make voters more
fluent in French -- as in Justice Judi French

John Kasich campaigns at Joe's Del

Ohio Gov. John Kasich speaks to supporters Thursday at Joe's Deli in Rocky River, {Mark Duncan, The
Associated Press)

Henry 3. Gomer, Northeast Ohio Madis Group By Henry 3. Gomez, Northeast Ohio Media Group
Ematll the author | Follow on Twitter

on October 30, 2014 at 7:41 PM, updated October 30, 2014 at 9:20 M

FAIRLAWN, Ohio -~ Ohio's Republican officeholders joined forces Thursday, mostly confident in their own re-
election prospects but pushing for a big sweep that includes far-dowrn-the-ballot races for Supreme Court
and Cuvahoga County execufive,

Gov. John Kasich is headlining this three-day bus teur, which kicked off nesr Mansfield and wiill finish
Saturday with what's expected 1o be a large Columbus rafly.

But with the woes of Kasich challenger Ed FitzGerald threatening to weigh down the entire Democratic ticket,
it was Justice Judi Frénch who stole the show.

French, whom Kasich nominated to the court to fill a vacancy, is a Republican. However, Supreme Court
candidates are not identified by party affiliation on general election ballots, French also faces 3 strong
opponent in Cuyahoga County Common Pleag Judge John O'Donnell, whose familiar name — Republican
Terrence O'Donnell already sits on the high court - could carry him to vickory in a low-information race,

“I know some of you might not like the French, but I bet a lot of you here like ‘Judge Judy,’ sald French,
referring to the famous television personality, at each of her four speaches Thursday. "So if you can
remember her, you can remember me.”

Other Republicans, from Kasich on down, on the statewide ticket showed as much enthusiasm - If not more
- for French's candidacy than they did their own,

“Keep French on the benichf State Auditor Dave Yost impiored crowds af sach stop.
The "Chio Works” tolir seams designed to motivate grassroots activists to keep the GOP's turnout operation

hwmming through Blection Day, but to also eam local TV coverage that will help introduce French and sear
her name into voters' minds,

A . e ; ) ; EXHIBIT 4
hﬁp:/,ib}Og,cieveiand.Q@mfopeﬁmzmpaw/prmt.him?.?mtry:/zﬁMf%{}f’gﬁv _john... %/J/Zﬁifz




Gov. John Kasich and GOP hit the road to make voters more fluent in Fren... Page 2 of 3

“Judi has cutworked all of us,” Secretary of State Jon Husted said in an interview aboard the bus, between
stops in Richland County and Rocky River.

French's campaign has upset Demtocrats in recent days by emphasizing her Republican affiliation and
characterizing herseif as a "backstop® for conservatism,

"Since being handpicked by Gov. Kasich just tast year, Justice French has quickly built a reputation of
making outrageous partisan remarks and receiving questionably timed donations that show a disturbing
disregard for judicial sthics,” Brian Hester, the Ohio Democratic Party's deputy commiunications director, said

in an email,

"Voters deserve a fair and impartial Supreme Court justice who will work on behalf of ajl Ohioans, which is
why they'lf elect Judge John P. GO'Donnell this November.”

French made the backstop remark in‘every speech Thursday. Asked during an interview to eleborate, she
said she is speaking philosophicaliy, not politically.

"It's really about how I define my role on the court,” French said. "I conserve my power, I conserve the

power of the court, I am not an activist.”

iustice Sharon Kennady, also 3 Republican up for a new term this year, did not participate in any of
Thursday's events. She's believed to have & rhuch easter race.

While French is antagonizing Democrats, many of whorm see hers as the one seat they might yet snag in'a
year of misfortunes, she is redniting Republicans.

Kasich observed at Thursday's first event, held at an Ontario manufacturing firm, that it was the first time
the ticket has been on the road together this cycle.

The last four years have brought intraparty squabbles small and large. Kasich engineered a takesvar of the
Ohic GOP ~ a feud that exposed divisions between his allies and Husted's. Yost tangled with Kasich
over the right to inspect the hooks at JobsChio, the governor's privatized development agsncy,

Treasurer Josh Mandel tangled with Kasich in public over Medicaid sxpansion and » fracking tax. Then
Kasich veleed money for one of Mandel's pet projects,

And Husted and Attorney General Mike DeWine already are signaling Interest in succeeding Kasich in 2018 -
posturing that doesn't factor in the possible ascension of Lt Gov, Mary Taylor if Kasich finds himself in

national office before then. {He's bean mentioned miore frequently of late as a possible presidential
candidate in 2016.)

Al of the Republicans played nicely Thursday, at least amongst sach other.

-
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George Voinovich, the former Clevelang mayor, U.S. senator and Chio governor, joined the fepublicans for
a lunch-hour stop at Jos's Dalt in Roeky River. He was the only Republican all day to mentiop the Democratic

gubernatoiial hopeful by name.

“This year we're going to have, I think, one of the greatest victories the Republican Party ever had, and it's
not because of the fact that Fitzpatrick's - FitzGerald's campaign imploded,” said Voinovich, mocking
FilzGerald's low name~recognition. "It's because of the fact that our candidate did something told me 2
long time ago: ‘Do a good job with the job you have, George, and the future will take care of itsalf.™

Voinovich and others offered enthusiastic endorsements of Cuyahogs County Counciiman Jack Schron, the

GOP candidate to succeed FitzGerald.

“There's no more important thing we can do on Tuesday than to get out there and make sure sur family
members, our friends, our neighbors, everyone we know, helps draft Jack Schron,” Mandel, a county
resident, said during his remarks at Joe's,

From Rocky River, the bus tour literaily rolled on to a factory floor in Youngstown. There, at Dearing
Compressor and Pump Co., Kasich deviated from his seript for the day and stumped for crossover votes
in the heavily Democratic Mahoning County. Then-Gov. Ted Strickiand clobbered Kasich thare by 35 points in
2010,

"1 get Youngstown. I gat the Mahoning Valley,” said Kasich, who grew up in McKess Rocks, Pa., a suburb
of nearby Pittsburgh. "My dad was a Demoerat,”

The tour ended the night at a church here in Summit County, where loud polka music and the smalls of
bratwurst and sauerkraut greeted Kasich and his compatriors.

It was a lively end for the first day, Friday's feg of the tour picks up in Toledo and then continues on to Lims,
Moraine and Cincinnatl, New Jersey Gov, Chris Christie, a top Republican star, is scheduled to attend tha
Saturday finale in Columbus.
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