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STATEMENT IN SUPPORT OF DENYING JURISDICTION 

I n A p r i l 2 0 0 4 , f o l l o w i n g e x t e n s i v e p u b l i c d i s c u s s i o n a n d r e v i e w , D e f e n d a n t Ci ty of A v o n 

L a k e , O h i o ( t h e "City") o p e n e d a s e c t i o n of a n e x i s t i n g p a r k f o r i n - l i n e s k a t i n g , s k a t e b o a r d i n g , 

a n d b i k i n g ( t h e " s k a t e p a r k " ) f o r t h e b e n e f i t of loca l c i t i zens . 

I n S e p t e m b e r 2011, P l a in t i f f J a m e s P i e t r a n g e l o , I I m o v e d t o a t o w n h o u s e a c r o s s t h e 

s t r e e t f r o m t h e s k a t e p a r k . H e d o e s n o t o w n t h e p r o p e r t y . A f t e r P l a in t i f f h a d l ived in t h a t 

t o w n h o u s e w i t h o u t c o m p l a i n t f o r n e a r l y t w o y e a r s , h e b r o u g h t a n a c t i o n i n t h e L o r a i n C o u n t y 

C o u r t of C o m m o n P l e a s s e e k i n g a d e c l a r a t o r y j u d g m e n t d e c l a r i n g t h e s k a t e p a r k a n u i s a n c e , a n d 

a n i n j u n c t i o n p e r m a n e n t l y c l o s i n g t h a t p a r k . 

O n O c t o b e r 8 , 2 0 1 3 , P l a in t i f f m o v e d f o r a p r e l i m i n a r y i n j u n c t i o n c lo s ing t h e s k a t e p a r k 

e n t i r e l y d u r i n g t h e p e n d e n c y of t h i s a c t i o n . T h e r e a f t e r , t h e t r i a l c o u r t h e l d a f o u r - d a y h e a r i n g o n 

P l a i n t i f f s m o t i o n a n d a c c e p t e d p o s t - h e a r i n g b r i e f s f r o m t h e p a r t i e s . U l t i m a t e l y , t h e t r i a l c o u r t 

h e l d t h a t P la in t i f f h a d f a i l ed t o e s t a b l i s h h e w a s e n t i t l e d t o a p r e l i m i n a r y i n j u n c t i o n . P l a in t i f f 

a p p e a l e d . O n O c t o b e r 23 , 2 0 1 4 , t h e N i n t h D i s t r i c t C o u r t of A p p e a l s d i s m i s s e d h i s a p p e a l h o l d i n g 

t h a t h i s i n t e r l o c u t o r y a p p e a l w a s n o t a f i n a l o r d e r u n d e r R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) . T h a t is , t h e a p p e a l s 

c o u r t c o r r e c t l y h e l d t h a t it l a c k e d j u r i s d i c t i o n b e c a u s e "re l ief wi l l s t i l l b e ava i l ab l e in a n a p p e a l 

a f t e r f i n a l j u d g m e n t , " a n d t h a t "a d e l a y i n o b t a i n i n g re l ie f wil l n o t r e n d e r a r e m e d y a f t e r f i n a l 

j u d g m e n t i n e f f e c t i v e o r m o o t . " N i n t h Dis t . J o u r n a l E n t r y , a t 3 . 

P l a in t i f f n o w s e e k s r e v i e w h e r e , a r g u i n g t h a t d i s c r e t i o n a r y r e v i e w is n e c e s s a r y t o c o r r e c t 

t h e p u r p o r t e d h o l d i n g of t h e a p p e l l a t e c o u r t — n a m e l y , t h a t " b e c a u s e P i e t r a n g e l o s e e k s a 

permanent i n j u n c t i o n in t h e case , h e a u t o m a t i c a l l y h a s , o n / a f t e r f i n a l j u d g m e n t , a ' m e a n i n g f u l 

o r e f f ec t ive r e m e d y ' of t h e t r i a l c o u r t ' s d e n i a l of a preliminary i n j u n c t i o n . " Pl. M e m . a t 1. 

U n l i k e a n o r d e r r e q u i r i n g d i s c l o s u r e of t r a d e s e c r e t s , o r d e n y i n g a lega l p r iv i l ege , h e r e 

P la in t i f f c a n p u r s u e t h e p e r m a n e n t i n j u n c t i v e re l ie f h e s eeks , a n d st i l l h a v e a m e a n i n g f u l r e v i e w 

o n a p p e a l of a f i n a l j u d g m e n t o n t h e m e r i t s . S i n c e a p o s t - t r i a l r e v i e w wil l p r o v i d e a m e a n i n g f u l 

r e m e d y o n a p p e a l , t h i s is n o t a c a s e w h e r e de l ay wil l r e n d e r a r e m e d y a f t e r a f i n a l j u d g m e n t 



i ne f f ec t i ve . 

T h e r e f o r e , t h e N i n t h D i s t r i c t C o u r t of A p p e a l s p r o p e r l y d i s m i s s e d P l a i n t i f f s a p p e a l f o r 

l a c k of j u r i s d i c t i o n , a d e c i s i o n c o n s i s t e n t w i t h R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) a n d ca se l a w t h r o u g h o u t t h e 

s t a t e i n t e r p r e t i n g t h a t s t a t u t e . A c c o r d i n g l y , t h e r e is n o r e a s o n f o r t h i s C o u r t t o a c c e p t r e v i e w . 

STATEMENT OF THE CASE AND FACTS 

T h e so le q u e s t i o n b e f o r e t h i s C o u r t is o n e of l aw: W h e t h e r t h e C o u r t of A p p e a l s p r o p e r l y 

d i s m i s s e d P l a i n t i f f s i n t e r l o c u t o r y a p p e a l of a n o r d e r d e n y i n g h i m a p r e l i m i n a r y i n j u n c t i o n f o r 

l a c k of j u r i s d i c t i o n . 1 T h a t is, w h e t h e r P l a i n t i f f s i n t e r l o c u t o r y a p p e a l is a f i n a l o r d e r u n d e r R.C. 

2 5 0 5 . 0 2 ( B ) ( 4 ) . 

T h e f a c t s r e l e v a n t t o t h i s a p p e a l fo l low. O n S e p t e m b e r 25 , 2 0 1 3 , P l a in t i f f f i l ed s u i t i n t h e 

L o r a i n C o u n t y C o u r t of C o m m o n P l e a s s e e k i n g a n o r d e r d e c l a r i n g t h e s k a t e p a r k a n u i s a n c e , 

a n d a n i n j u n c t i o n p e r m a n e n t l y c lo s ing t h a t s k a t e p a r k . O n O c t o b e r 8 , 2 0 1 3 , P l a in t i f f r e q u e s t e d a 

p r e l i m i n a r y i n j u n c t i o n c lo s ing t h e s k a t e p a r k p e n d i n g t h e t r i a l c o u r t ' s f i n a l m e r i t s 

d e t e r m i n a t i o n . T h e t r i a l c o u r t h e l d e v i d e n t i a r y h e a r i n g s o n P l a i n t i f f ' s m o t i o n o n N o v e m b e r 12, 

2 0 , a n d 26 , a n d D e c e m b e r 10, 2 0 1 3 a n d t h e n se t a p o s t - h e a r i n g b r i e f i n g s c h e d u l e . 2 A t P l a i n t i f f s 

r e q u e s t , t h e t r i a l c o u r t s t a y e d t h e c a s e f o r a m o n t h , e x t e n d i n g t h e d e a d l i n e f o r all p o s t - h e a r i n g 

b r i e f i n g t o F e b r u a r y 18, 2 0 1 4 . 

W h i l e h i s p r e l i m i n a r y i n j u n c t i o n m o t i o n w a s p e n d i n g , P l a in t i f f f i l ed t h r e e o t h e r 

m o t i o n s , s e e k i n g a n e w h e a r i n g , s a n c t i o n s , a n d to d i s q u a l i f y t h e Ci ty ' s c o u n s e l , w h i c h w e r e 

u l t i m a t e l y d e n i e d . B e f o r e t h e t r i a l c o u r t r u l e d o n h i s m o t i o n f o r a p r e l i m i n a r y i n j u n c t i o n , 

P l a in t i f f f i l ed a n o t i c e of a p p e a l , c l a i m i n g t h a t h i s m o t i o n f o r a p r e l i m i n a r y i n j u n c t i o n h a d b e e n 

" c o n s t r u c t i v e l y d e n i e d . " T h e C o u r t of A p p e a l s d i s m i s s e d t h a t p r e m a t u r e a p p e a l o n J u n e 2 6 , 

1 P l a in t i f f s p e n d s a s u b s t a n t i a l p o r t i o n of h i s j u r i s d i c t i o n a l m e m o r a n d u m e l a b o r a t i n g 
f a c t s i r r e l e v a n t t o t h e j u r i s d i c t i o n a l q u e s t i o n p e n d i n g in t h i s C o u r t . B o t h t h e t r i a l c o u r t a n d t h e 
Ci ty a d d r e s s e d t h e s e p e r c e i v e d f a c t s b e l o w . See J u l y 16, 2 0 1 4 O r d e r of t h e L o r a i n C o u n t y C o u r t 
of C o m m o n P l e a s a t 3 ( " J u l y 16, 2 0 1 4 O r d e r " ) . 

2 O n N o v e m b e r 25 , 2 0 1 3 , P l a in t i f f f i l ed a m o t i o n s e e k i n g r e c o n s i d e r a t i o n of a n e a r l i e r 
e v i d e n t i a r y r u l i n g e x c l u d i n g c e r t a i n e v i d e n c e , w h i c h t h e City o p p o s e d . T h e c o u r t r e f u s e d t h e 
r e q u e s t t o r e c o n s i d e r o n D e c e m b e r 2 0 , 2 0 1 3 . 

2 



2 0 1 4 , f o r l a ck of a f i n a l o r d e r u n d e r R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) . 

O n J u l y 16, 2014 , t h e t r i a l c o u r t d e n i e d P l a i n t i f f s m o t i o n f o r p r e l i m i n a r y i n j u n c t i o n . 3 

Pla in t i f f f i l ed a s e c o n d n o t i c e of a p p e a l o n A u g u s t 12, 2 0 1 4 . T h e a p p e a l s c o u r t t h e n o r d e r e d t h e 

p a r t i e s t o s u b m i t b r i e f s a d d r e s s i n g w h e t h e r t h e c o u r t h a d j u r i s d i c t i o n t o c o n s i d e r t h e a p p e a l . 

O n O c t o b e r 23 , 2 0 1 4 , t h e a p p e a l s c o u r t d i s m i s s e d t h e a p p e a l . I n p a r t i c u l a r , t h e C o u r t of 

A p p e a l s f o u n d t h a t a n i n t e r l o c u t o r y o r d e r is a p p e a l a b l e on ly if " t h e a p p e a l i n g p a r t y [is] u n a b l e 

t o o b t a i n a m e a n i n g f u l o r e f fec t ive r e m e d y a b s e n t a n i m m e d i a t e a p p e a l , " o b s e r v i n g t h a t a n 

i n t e r l o c u t o r y a p p e a l is on ly p e r m i s s i b l e if " [ t ] h e p r o v e r b i a l be l l c a n n o t b e u n r u n g [ . ] " N i n t h Dis t . 

J u d g m e n t E n t r y a t 2 . ( c i t a t i on o m i t t e d ) . T h e N i n t h Di s t r i c t h e l d t h a t " [u ]n l i ke t h e s i t u a t i o n in 

w h i c h t r e e s w o u l d b e cu t d o w n o r c o n f i d e n t i a l i n f o r m a t i o n r e v e a l e d , h e r e , re l ief will st i l l b e 

ava i l ab l e i n a n a p p e a l a f t e r f i na l j u d g m e n t . F u r t h e r m o r e . . . , a de l ay i n o b t a i n i n g rel ief wil l n o t 

r e n d e r a r e m e d y a f t e r f i na l j u d g m e n t i ne f f ec t i ve o r m o o t . " I d . a t 3. 

P la in t i f f s u b s e q u e n t l y f i l ed a m o t i o n t o r e c o n s i d e r a n d f o r r e c o n s i d e r a t i o n en banc, 

w h i c h t h e a p p e a l s c o u r t d e n i e d o n J a n u a r y 15, 2015 . O n J a n u a r y 21, 2015 , P la in t i f f f i l ed n o t i c e 

of a p p e a l t o t h i s C o u r t , w i t h a m e m o r a n d u m i n s u p p o r t of j u r i s d i c t i o n a s k i n g t h e C o u r t t o a c c e p t 

j u r i s d i c t i o n . 4 H e c o n t e n d s t h a t h i s a p p e a l invo lves a s u b s t a n t i a l c o n s t i t u t i o n a l q u e s t i o n a n d a 

m a t t e r of g r e a t g e n e r a l i n t e r e s t . 

T h e dec i s i on d e n y i n g P la in t i f f ' s m o t i o n f o r a p r e l i m i n a r y i n j u n c t i o n c los ing a s k a t e p a r k 

t h a t h a s b e e n o p e n f o r 10 y e a r s d o e s n o t s a t i s fy R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) . T h e r e f o r e , t h e City r e q u e s t s 

t h a t t h i s C o u r t dec l i ne j u r i s d i c t i o n a n d r e m a n d t h i s m a t t e r f o r f u r t h e r p r o c e e d i n g s . 

3 P l a i n t i f f s a s s e r t i o n t h a t t h e t r i a l c o u r t " s u m m a r i l y d e n i e d " h i s m o t i o n , Pl. M e m . a t 9 , is 
b e l i e d b y t h e t r i a l c o u r t ' s c a r e f u l c o n s i d e r a t i o n of h i s a r g u m e n t s a n d e v i d e n c e a n d i ts c o n c l u s i o n 
t h a t P la in t i f f f a i l ed t o s h o w w i t h c lea r a n d c o n v i n c i n g e v i d e n c e t h a t h e w a s e n t i t l e d t o a 
p r e l i m i n a r y i n j u n c t i o n . See J u l y 16, 2 0 1 4 O r d e r . 

4 P la in t i f f s e r v e d a j u r i s d i c t i o n a l m e m o r a n d u m o n t h e City i n c o n n e c t i o n w i t h w h a t 
a p p e a r e d t o b e a n a p p e a l of t h a t o r d e r , b u t t h e r e is n o r e c o r d t h a t b r i e f w a s s u b m i t t e d t o t h e 
C o u r t . T h e City a t t a c h e d P la in t i f f ' s J a n u a r y 5 m e m o r a n d u m t o t h i s o p p o s i t i o n as A p p e n d i x 1. 
T h e on ly d i f f e r e n c e s b e t w e e n P la in t i f f ' s J a n u a r y 5 a n d J a n u a r y 21 j u r i s d i c t i o n a l m e m o r a n d a 
f i l ed w i t h t h i s C o u r t a p p e a r t o b e (1) a r e f e r e n c e o n p a g e 10 t o t h e a p p e a l c o u r t ' s d e n i a l of 
P l a in t i f f ' s m o t i o n f o r r e c o n s i d e r a t i o n , a n d (2) a t t a c h m e n t of t h e o r d e r d e n y i n g r e c o n s i d e r a t i o n . 
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ARGUMENT OPPOSING PLAINTIFF-APPELLANT'S PROPOSITION OF LAW 

T h i s c a s e d o e s n o t p r e s e n t a s u b s t a n t i a l c o n s t i t u t i o n a l q u e s t i o n o r c o n c e r n a m a t t e r of 

g r e a t g e n e r a l i n t e r e s t . 5 Ar t i c l e IV of O h i o C o n s t i t u t i o n ; S u p . Ct. P r a c . R . 3 .1 (B)(2) . 

This case does not involve a substantial constitutional question relating to 
Article I, § 16 of the Ohio Constitution. 

I. 

Pla in t i f f a s s e r t s t h a t r e f u s i n g h i s a p p e a l v i o l a t e s Ar t i c l e I, S e c t i o n 16 of t h e O h i o 

C o n s t i t u t i o n , w h i c h s t a t e s t h a t "eve ry p e r s o n , f o r a n i n j u r y d o n e h i m i n h i s l a n d s , g o o d s , p e r s o n , 

o r r e p u t a t i o n , sha l l h a v e r e m e d y b y d u e c o u r s e of l aw[ . ] " Pl. M e m . a t 2 . F i r s t , P l a in t i f f d i d n o t 

r a i s e t h i s a r g u m e n t in t h e c o u r t of a p p e a l s , w h i c h m a k e s t h i s a r g u m e n t u n r e v i e w a b l e b y t h i s 

C o u r t . Thirty-Four Corp. v. Sixty-Seven Corp., 15 O h i o S t . 3 d 3 5 0 , 3 5 2 , 4 7 4 N . E . 2 d 2 9 5 (1984) . 

N e x t , P la in t i f f m a k e s on ly a c u r s o r y a r g u m e n t in s u p p o r t of t h i s c l a im . H e d o e s n o t 

r e f e r e n c e Ar t i c l e I, S e c t i o n 16 in t h e a n a l y s i s s e c t i o n of h i s m e m o r a n d u m , a n d h e f a i l e d t o c i te 

c a s e l a w i n t e r p r e t i n g t h a t p r o v i s i o n . A c c o r d i n g l y , P l a in t i f f h a s n o t va l id ly p r e s e n t e d t h i s 

a r g u m e n t t o t h i s C o u r t . State v. Kirkland, 140 O h i o S t . 3 d 73, 2 0 1 4 - O h i o - 1 9 6 6 , 15 N . E . 3 d 818 , 

^121 ( " B e c a u s e t h i s c l a i m is w h o l l y c o n c l u s o r y , w e s u m m a r i l y r e j e c t t h i s a r g u m e n t . " ) . 

M o r e o v e r , d e n i a l of a n a p p e a l i n t h e a b s e n c e of a s t a t u t o r y r i g h t t o a p p e a l d o e s n o t 

c o n s t i t u t e a v i o l a t i o n of t h e r i g h t - t o - r e m e d y p r o v i s i o n of Ar t i c l e I, S e c t i o n 16. " [ T ] h e r i g h t - t o -

r e m e d y p r o v i s i o n a p p l i e s on ly to ex i s t i ng , v e s t e d r i g h t s , " a n d " t h e l e g i s l a t u r e d e t e r m i n e s w h a t 

i n j u r i e s a r e r e c o g n i z e d a n d w h a t r e m e d i e s a r e ava i l ab le . " Ruther v. Kaiser, 134 O h i o S t . 3 d 4 0 8 , 

2 0 1 2 - O h i o - 5 6 8 6 , 9 8 3 N . E . 2 d 291, I13 . 

H e r e , t h e l e g i s l a t u r e d e t e r m i n e d t h a t a p p e a l of a p r o v i s i o n a l r e m e d y is l i m i t e d to ca se s 

t h a t s a t i s f y R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) . T h e r e f o r e , t h e a p p e l l a t e c o u r t ' s a p p l i c a t i o n of t h i s s t a t u t o r y 

l i m i t d o e s n o t v i o l a t e P l a i n t i f f ' s r i g h t to d u e p r o c e s s . 

5 W h e t h e r a c a se c o n c e r n s a m a t t e r of g r e a t g e n e r a l i n t e r e s t is w i t h i n t h i s C o u r t ' s 
d i s c r e t i o n . Williamson v. Rubich, 171 O h i o St . 2 5 3 , 2 5 3 - 5 4 , 168 N . E . 2 d 8 7 6 ( 1 9 6 0 ) . T h i s c a s e is 
n o t a m a t t e r of g r e a t g e n e r a l i n t e r e s t b e c a u s e it d o e s n o t "a f f ec t [ ] a g o o d m a n y p e o p l e a n d [ h a s 
n o t ] a r o u s e d g e n e r a l i n t e r e s t . " P a u l M . H e r b e r t , Cases of Public or Great General Interest, O h i o 
S t a t e B a r A s s n . R e p . 981, 9 8 5 (Sep t . 12, 1966 ) . 
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This case does not involve a substantial constitutional question or a 
question of great general interest relating to R.C. 2505.02(B)(4) or Article 
IV, Section 3(B)(2) of the Ohio Constitution. 

II. 

Pla in t i f f a l so a s s e r t s t h a t t h e N i n t h Di s t r i c t ' s o r d e r v i o l a t e s R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) a n d 

Ar t i c l e IV, S e c t i o n 3 ( B ) ( 2 ) of t h e O h i o C o n s t i t u t i o n . 

T h e a p p e a l s c o u r t ' s d e c i s i o n is c o n s i s t e n t w i t h R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) a n d c a s e l a w 

i n t e r p r e t i n g it . I n g e n e r a l , d e n i a l of a p r e l i m i n a r y i n j u n c t i o n is n o t a f i n a l o r d e r . Jacob v. 

Youngstown Ohio Hosp. Co., 7 t h Dis t . N o . 11-MA-193, 2 0 1 2 - O h i o - 1 3 0 2 , ^5 ( M a r . 2 0 , 2 0 1 2 ) . 

R a t h e r , a p r e l i m i n a r y i n j u n c t i o n is o n l y a f i n a l o r d e r if " [ t ] h e a p p e a l i n g p a r t y w o u l d n o t b e 

a f f o r d e d a m e a n i n g f u l o r e f f ec t ive r e m e d y b y a n a p p e a l f o l l o w i n g f i n a l j u d g m e n t a s t o all 

p r o c e e d i n g s , i s s u e s , c l a i m s , a n d p a r t i e s i n t h e a c t i o n . " R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) ( b ) . T h i s o c c u r s o n l y 

in l i m i t e d s i t u a t i o n s w h e r e " t h e r e is n o m e a n i n g f u l ab i l i ty t o a p p e a l t h e d e c i s i o n if a p r o v i s i o n a l 

r e m e d y is d e n i e d . " Neighbors for Responsible Land Use v. City of Akron, 9 t h Dis t . N o . 23191, 

2 0 0 6 - O h i o - 6 9 6 6 , I11 (Dec . 29 , 2 0 0 6 ) . 

As t h i s C o u r t h a s s t a t e d , i n t e r l o c u t o r y r e v i e w is on ly a p p r o p r i a t e i n s i t u a t i o n s w h e r e " t h e 

p r o v e r b i a l be l l c a n n o t b e u n r u n g . " State v. Muncie, 91 O h i o S t . 3 d 4 4 0 , 451, 7 4 6 N . E . 2 d 1 0 9 2 

( 2 0 0 1 ) . F o r e x a m p l e , if a c o u r t c o m p e l l e d p r o d u c t i o n of d o c u m e n t s t h a t i n c l u d e d t r a d e s e c r e t s , 

o n c e " s u c h [ s ec r e t s ] a r e d i s c l o s e d , t h e p a r t y r e s i s t i n g d i s c o v e r y wil l h a v e n o a d e q u a t e r e m e d y o n 

a p p e a l . " Gibson-Myers & Assoc. v. Pearce, 9 t h Dis t . N o . 19358 , 1 9 9 9 O h i o A p p . L E X I S 5 0 1 0 , a t 

*6 -7 (Oc t . 27 , 1999) . S imi l a r ly , a n i n t e r l o c u t o r y o r d e r d e n y i n g t e m p o r a r y i n j u n c t i v e re l ief i n a 

c o n s t r u c t i o n d i s p u t e m a y a l so b e a p p e a l a b l e " b e c a u s e a f t e r c o n s t r u c t i o n b e g i n s , t h e d a m a g e h a s 

a l r e a d y b e e n d o n e ; t h e l a n d h a s b e e n p e r m a n e n t l y a l t e r e d , " a n d "a p e r m a n e n t i n j u n c t i o n 

p r e v e n t i n g c o n s t r u c t i o n is v i r t u a l l y u s e l e s s . " Neighbors, 2 0 0 6 - O h i o - 6 9 6 6 , I11. 

L ikewise , i n Wimmer Family Trust v. FirstEnergy Corp., t h e c o u r t d e n i e d a p r e l i m i n a r y 

i n j u n c t i o n s e e k i n g t o p r e v e n t a d e f e n d a n t f r o m c u t t i n g t r e e s o n p l a i n t i f f ' s l a n d . T h e c o u r t f o u n d 

t h e d e n i a l of t h e p r e l i m i n a r y i n j u n c t i o n t o b e a f ina l , a p p e a l a b l e o r d e r b e c a u s e o n c e t h e t r e e s 

w e r e r e m o v e d , p l a in t i f f w o u l d b e d e p r i v e d of a m e a n i n g f u l a p p e a l . 9 t h Dis t . N o . 0 8 C A 9 3 9 2 , 
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2 0 0 8 - O h i o - 6 8 7 0 , I 7 (Dec . 2 9 , 2 0 0 8 ) , vacated on other grounds, 123 O h i o S t . 3 d 144 ( 2 0 0 9 ) . 

I n e a c h of t h e s e s i t u a t i o n s , d e n i a l of a p r e l i m i n a r y i n j u n c t i o n w o u l d p e r m a n e n t l y a l t e r 

t h e p o s i t i o n s of t h e p a r t i e s , s u c h t h a t t h e p a r t y s e e k i n g rel ief c o u l d o b t a i n n o m e a n i n g f u l re l ief 

o n a p p e a l a f t e r a f i na l m e r i t s dec i s ion . Acco rd ing ly , a n i n t e r l o c u t o r y a p p e a l w a s w a r r a n t e d . 

H e r e , P la in t i f f c a n sti l l o b t a i n t h e rel ief h e s eeks i n t h e t r i a l c o u r t — c l o s u r e a n d 

d i s m a n t l i n g of t h e s k a t e p a r k . 6 A n d , if h e d o e s n o t p reva i l , P la in t i f f m a y still a p p e a l a f t e r a f i n a l 

d e c i s i o n o n t h e m e r i t s a n d , if h i s a p p e a l is s u c c e s s f u l , o b t a i n t h e s a m e re l ief h e s eeks as a 

p r e l i m i n a r y m a t t e r . T h e N i n t h Di s t r i c t r e a c h e d t h i s s a m e c o n c l u s i o n a n d co r rec t ly d i s m i s s e d 

P l a i n t i f f s a p p e a l . S e e N i n t h Dis t r i c t O r d e r , a t 3 ( "Un l ike t h e s i t u a t i o n i n w h i c h t r e e s w o u l d b e 

cu t d o w n o r c o n f i d e n t i a l i n f o r m a t i o n r e v e a l e d , h e r e , rel ief will still b e ava i l ab le in a n a p p e a l 

a f t e r f i n a l j u d g m e n t . F u r t h e r m o r e , . . . a de l ay in o b t a i n i n g rel ief will n o t r e n d e r a r e m e d y a f t e r 

f i n a l j u d g m e n t i ne f f ec t i ve o r m o o t . " ) . 7 

Pla in t i f f a r g u e s t h a t w i t h o u t a n i m m e d i a t e a p p e a l , h e will s u f f e r i r r e p a r a b l e h a r m to h i s 

h e a l t h t h a t c a n n o t b e r e m e d i e d a f t e r w a r d s . S e e Pl. M e m . a t 7. E v e n if P la in t i f f m a y s u f f e r h a r m 

w h i l e t h i s m a t t e r is p e n d i n g , t h a t a l l eged h a r m d o e s n o t e s t a b l i s h t h a t t h e d e n i a l of h i s r e q u e s t 

f o r p r e l i m i n a r y re l ief is a f i na l o r d e r u n d e r R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) . See Empower Aviation, LLC v. 

Butler Cty. Bd. of Commrs., 185 O h i o A p p . 3 d 477, 2 0 0 9 - O h i o - 6 3 3 1 , 9 2 4 N . E . 2 d 8 6 2 , ^ 2 4 (1st 

Dis t . ) ( " [T ]he poss ib i l i t y of a n i r r e p a r a b l e i n j u r y t h a t w o u l d r e n d e r i n j u n c t i v e rel ief a p p r o p r i a t e 

c a n n o t — o n i ts o w n — s a t i s f y t h e s e c o n d r e q u i r e m e n t of R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) , b e c a u s e t h i s 

r e q u i r e m e n t a l so e m b o d i e s t h e j u d i c i a l i n t e r e s t in a v o i d i n g p i e c e m e a l l i t iga t ion ." ) . 

6 See s u b s e c t i o n (b) of P l a in t i f f ' s P r a y e r f o r Rel ief in t h e C o m p l a i n t . 
7 B e c a u s e t h e N i n t h Di s t r i c t a p p l i e d t h e c o r r e c t l ega l r u l e , t h e r e is n o spl i t i n t h e O h i o 

c o u r t s of a p p e a l s as P la in t i f f a l leges . See Whitelock v. Gilbane Bldg. Co. (1993) , 6 6 O h i o S t . 3 d 
5 9 4 , 613 N . E . 2 d 1 0 3 2 (1993) , a t sy l l abus 11, 5 9 6 (a conf l i c t on ly ex is t s w h e r e t h e r e is a n " ac tua l 
conf l i c t " b e t w e e n a p p e l l a t e d i s t r i c t s , a n d t h e a l legedly con f l i c t i ng ca se s m u s t a d d r e s s t h e s a m e 
q u e s t i o n of l aw, invo lve s i m i l a r f ac t s a n d t h e i s s u e d e c i d e d m u s t b e c e n t r a l to t h e cases ) ; Sprung 
v. E.I. DuPont de Nemours & Co., 16 O h i o Op . 3 5 2 , 3 6 6 (1939) , appeal dismissed, 136 O h i o St. 
9 4 ( to ce r t i fy a n a p p e l l a t e spl i t , t h e a l legedly con f l i c t i ng p r o n o u n c e m e n t m u s t b e "so m a t e r i a l to 
t h e j u d g m e n t [of t h e a l legedly con f l i c t i ng cases ] t h a t i t is d e t e r m i n a t i v e " ) . 
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M o r e o v e r , P l a in t i f f c i tes n o a u t h o r i t y s t a t i n g t h a t a p a r t y m a y i m m e d i a t e l y a p p e a l d e n i a l 

of a p r e l i m i n a r y i n j u n c t i o n b e c a u s e h e c o n t e n d s h e c a n n o t l a t e r o b t a i n all of t h e re l ie f h e seeks . 

R a t h e r , t h e l a w p e r m i t s a n i n t e r l o c u t o r y a p p e a l on ly if t h e a p p e a l i n g p a r t y w o u l d h a v e " n o 

a d e q u a t e r e m e d y o n a p p e a l . " Gibson-Myers, 1 9 9 9 O h i o A p p . L E X I S 5 0 1 0 , a t *6-7; see also 

Wimmer, 2 0 0 8 - O h i o - 6 8 7 0 , I 7 ; Neighbors, 2 0 0 6 - O h i o - 6 9 6 6 , I11. 

F u r t h e r , P la in t i f f h a s n o t p r o v i d e d c o m p e t e n t e x p e r t m e d i c a l t e s t i m o n y e s t a b l i s h i n g a 

c a u s a l c o n n e c t i o n b e t w e e n t h e s k a t e p a r k n o i s e a n d h i s a l l eged ill h e a l t h a s is r e q u i r e d b y l aw . 

See J u l y 16, 2 0 1 4 O r d e r of , a t 3 ( " [S ] ince all of t h e t e s t i m o n y g i v e n o n b e h a l f of t h e p l a in t i f f w a s 

f r o m t h e p l a in t i f f h i m s e l f w i t h o u t c o r r o b o r a t i o n b y a p p r o p r i a t e e x p e r t t e s t i m o n y ( s o u n d level 

m e a s u r e m e n t s , c a u s a t i o n of v a r i o u s a l l eged m e d i c a l c o n d i t i o n s ) , i t is d i f f i cu l t a t t h i s p o i n t t o 

c o n c l u d e t h a t t h e p l a in t i f f wi l l p r e v a i l a t t r i a l . . . . I n d e e d s o m e of p l a i n t i f f s a l l eged i n j u r i e s i n a n 

a t t e m p t t o s h o w i r r e p a r a b l e h a r m s u c h a s p h y s i c a l i n j u r i e s f r o m t h e n o i s e w e r e n o t s u p p o r t e d 

b y n e c e s s a r y e x p e r t t e s t i m o n y . " ) ; Schoenberger v. Davis, 8 t h Dis t . N o . 45611, 1 9 8 3 O h i o A p p . 

L E X I S 12345 , a t *17-18 ( J u n e 23 , 1 9 8 3 ) ( h o l d i n g t h a t p l a in t i f f f a i l ed t o d e m o n s t r a t e c a u s a t i o n 

b e t w e e n a l l eged n u i s a n c e c a u s e d b y a n e i g h b o r a n d h e r s u f f e r i n g col i t is , m i s c a r r i a g e , a n d ill 

t e m p e r w h e r e s h e f a i l e d t o p r o v i d e e x p e r t m e d i c a l t e s t i m o n y d e m o n s t r a t i n g c a u s a t i o n ) . P la in t i f f 

h a s p r o v i d e d on ly h i s o w n t e s t i m o n y t h a t h i s c a r d i o l o g i s t " a t t r i b u t e d " h i s s y m p t o m s t o s k a t e 

p a r k n o i s e (P l a in t i f f ' s c a r d i o l o g i s t h a s n o t p r o v i d e d a n y a f f i d a v i t s o r t e s t i m o n y in t h i s case ) , a n d 

a n a f f i d a v i t f r o m h i s b r o t h e r . 8 N e i t h e r q u a l i f i e s as e x p e r t m e d i c a l t e s t i m o n y w i t h i n t h e m e a n i n g 

of Ev id . R . 7 0 2 . 

P l a in t i f f a l so a r g u e s t h a t t h e N i n t h D i s t r i c t m i s i n t e r p r e t e d t h e n a t u r e of t h e " s t a t u s q u o " 

b e t w e e n t h e p a r t i e s . Pl. M e m . a t 14-15. T h e a p p e a l s c o u r t ' s d i s c u s s i o n of t h e s t a t u s q u o w a s n o t 

e s s e n t i a l t o i t s c e n t r a l h o l d i n g t h a t P l a in t i f f sti l l h a d a n e f f ec t ive r e m e d y o n a p p e a l f r o m a f i n a l 

m e r i t s d e t e r m i n a t i o n . S e e N i n t h D i s t r i c t J o u r n a l E n t r y a t 2 - 3 . 

8 A l t h o u g h P l a i n t i f f s b r o t h e r p u r p o r t s t o b e a p h y s i c i a n , h e d o e s n o t c l a i m t o b e 
P l a i n t i f f ' s t r e a t i n g p h y s i c i a n , o r t o h a v e r e v i e w e d P l a i n t i f f ' s m e d i c a l r e c o r d s . N o r h a s h e 
p r o v i d e d a m e d i c a l e x p e r t o p i n i o n t o a r e a s o n a b l e d e g r e e of m e d i c a l c e r t a i n t y . 
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A t m o s t , P l a i n t i f f s a r g u m e n t s u g g e s t s t h e t r i a l c o u r t could have g r a n t e d a p r e l i m i n a r y 

i n j u n c t i o n w i t h o u t u p s e t t i n g t h e s t a t u s q u o — b u t t h i s p r o p o s i t i o n d o e s n o t logica l ly e n t a i l t h a t 

t h e t r i a l c o u r t ' s d e c i s i o n not to g r a n t a p r e l i m i n a r y i n j u n c t i o n is a f i n a l o r d e r u n d e r R.C. 

2 5 0 5 . 0 2 ( B ) ( 4 ) . 9 

CONCLUSION 

Pla in t i f f f a i l ed to s h o w t h a t t h e a p p e a l s c o u r t h a d j u r i s d i c t i o n to h e a r h i s i n t e r l o c u t o r y 

a p p e a l , o r t h a t t h e r e is a sp l i t of a u t h o r i t y to r e so lve . N o r h a s h e s h o w n t h a t t h e r e ex i s t s a n y 

p u b l i c o r g r e a t g e n e r a l i n t e r e s t t h a t w o u l d r e q u i r e t h i s C o u r t t o o v e r r u l e y e a r s of c o n s i s t e n t 

p r e c e d e n t i n t e r p r e t i n g R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) i n t h e s a m e m a n n e r t h a t t h e a p p e a l s c o u r t d i d h e r e . 

T h e r e f o r e , t h e Ci ty r e s p e c t f u l l y r e q u e s t s t h a t t h i s C o u r t r e j e c t P l a i n t i f f s r e q u e s t t h a t it a c c e p t 

j u r i s d i c t i o n a n d a s k s t h e C o u r t t o r e m a n d t h i s c a s e to t h e t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s . 

9 P l a i n t i f f ' s c i t ed a u t h o r i t i e s b o t h i n v o l v e d t h e i s s u e of w h e t h e r grants of p r e l i m i n a r y 
i n j u n c t i v e re l ief w e r e f i n a l o r d e r s u n d e r R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) b e c a u s e t h e y a l t e r e d t h e s t a t u s q u o . 
See Obringer v. Wheeling & Lake Erie Ry., 3 d Dis t . N o . 3 - 0 9 - 0 8 , 2 0 1 0 - O h i o - 6 0 1 , I I 1 7 - 2 0 (Feb . 
22 , 2 0 1 0 ) ( a n a l y z i n g w h e t h e r p r e l i m i n a r y i n j u n c t i o n r e m o v i n g a c o n c r e t e b a r r i e r f r o m a r a i l 
c r o s s i n g m e r e l y m a i n t a i n e d t h e s t a t u s q u o , a n d t h u s w a s n o t a f i n a l o r d e r u n d e r R.C. 
2 5 0 5 . 0 2 ( B ) ( 4 ) ) ; Aquasea Group, LLC v. Singletary, 11th Dis t . N o . 2 0 1 3 - T - 1 2 0 , 2 0 1 4 - O h i o - 1 7 8 0 , 
I I 1 1 - 1 4 (Apr . 2 8 , 2 0 1 4 ) ( c o n s i d e r i n g w h e t h e r a f f i r m a t i v e re l ie f u n d e r p r e l i m i n a r y i n j u n c t i o n 
a l t e r e d s t a t u s q u o a n d w a s a f i n a l o r d e r u n d e r R.C. 2 5 0 5 . 0 2 ( B ) ( 4 ) ) . 
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R e s p e c t f u l l y s u b m i t t e d , 

/ s / T r a c e y L. T u r n b u l l 
M a r g a r e t M . Koese l ( 0 0 4 1 5 3 7 ) 
T r a c e y L. T u r n b u l l ( 0 0 6 6 9 5 8 ) 
PORTER WRIGHT MORRIS & ARTHUR L L P 
9 5 0 M a i n A v e n u e , S u i t e 5 0 0 
C l e v e l a n d , O H 4 4 1 1 3 
(216) 4 4 3 - 9 0 0 0 / F a x (216) 4 4 3 - 9 0 1 1 
m k o e s e l @ p o r t e r w r i g h t . c o m 
t t u r n b u l l @ p o r t e r w r i g h t . c o m 

A b r a h a m L i e b e r m a n ( 0 0 1 4 2 9 5 ) 
A v o n L a k e L a w D i r e c t o r 
D a v i d M . G r a v e s ( 0 0 6 9 6 7 0 ) 
A v o n L a k e A s s i s t a n t L a w D i r e c t o r 
150 A v o n B e l d e n R o a d 
A v o n L a k e , O h i o 4 4 0 1 2 
( 4 4 0 ) 9 3 0 - 4 1 2 2 / F a x : ( 4 4 0 ) 9 3 0 - 4 1 0 7 
a l i e b e r m a n @ a v o n l a k e . o r g 
d g r a v e s @ a v o n l a k e . o r g 

A t t o r n e y s f o r A p p e l l e e , T h e Ci ty of A v o n L a k e , O h i o 
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CERTIFICATE OF SERVICE 

A c o p y of t h e f o r e g o i n g w a s s e n t v i a r e g u l a r U.S. M a i l t h i s 3rd d a y of F e b r u a r y , 2015 , t o 

t h e fo l l owing : 

J a m e s E. P i e t r a n g e l o , I I 
3 3 3 1 7 F a i r p o r t D r i v e 
A v o n Lake , O H 4 4 0 1 2 

/ s / T r a c e y L. T u r n b u l l 
T r a c e y L. T u r n b u l l 
A t t o r n e y f o r City of A v o n L a k e , O h i o 

C L E V E L A N D / 4 4 1 8 1 0 V . 1 
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