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IN THE COURT OF APPEALS OF OHIO
EQURTH APPELLATE DISTRICT 510 1oy, L. .
LAWRENCE COUNTY RWETIE P 2 g s
STATE OF OHIO, : Case No. 14CAt3 | |
Piaintiff-Appellee, .
v, | K : ENTRY DENYING
APPELLANT'S MOTION
CARL V. CARPENTER, : TO CERTIFY A CONFLICT
v . - AND STAY
Defendant-Appeliant.
APPEARANCES:

Tamothy Young, Ohio Public Defender, and Allen Vender, Ohio Asssstant Public
Defender, Columbus, Ohlo, for appellant.

Brigham M. Anderson, Lawrence County Prosecuting Atiomey, and W. Mack Andérson,
© Lawrence County Assistant Prosecuting Atiorney, lronton, Ohio, for appeliee.

Harsha, J.

{%1} Thé Lawreﬁce County Court of Common Pleas.‘r,évoi{ed Céﬂ V.
Carpenters community con’troi and sentenced him to serve 12 months in prison The ’ |
triai court granted Garpenter ;ailwtime credit for 54 days plus additional days in custody |
_awaiting transporta’taon to prison. Instead of timeiy appealfng his sentence to contest the -
trial céurt‘s ja‘timﬂéne credit ofdar, Carpenter filed two pfo se motions for jai!-t'trﬁe credit
and one pé'o Se rotion 1o clarify jail-time credit. Ultimately, over a year after tﬁe trial
court's judgment, counsel for Carpenter f'deé a motion for recatcu{aﬁon of jail-time credit.
The trial court denied the motion, finding it had previously addressed the issue and
given Garpenter the appropriate days of credit

{12} On appeal we rejected Carpenter S ciazm that the trial court commitied
reversible error by denying his motion to recalcutate his jail-time credit. State V.

Carpenter, 4th Dist. Lawrence No. 14CA13, 201 4-Ohio-5698. We held that the trial
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court did not err in denying his mation because “[rjes judicata barred him from ra':sing
claims In his postsentence motions that he could have raised in timely appeals from his
sentencing entries.” id. at ¥ 19.

{13} Carpenter now seeks to,certify a conflict between gur iudgment and the
judgments of the Eighth Disirict Court of Appeals in State v. Quarterman, 8ih Dist.
Cuyahoga No. 101064, 201‘ 4-Ohio-5796, and the Tenth District Court of Appeals in
State v. ihbc'}den, 10th Dist. Frahklin"Nos. 14AP4312 and 14AP-317, 2014-Ohio-5762.

The state did not file a ﬁmel’y response.

{94} A court of appeals has a constitutional duty to certify a conflict when its
judgment is in conflict with the judgment on the séme QUestion by any other court of '
appeals in dhio. Ohio Constitution, Artioie IV, Section 3(B} ({t»). The followiﬁg tﬁ_ree
requirements must exist for a court of appeals to certify a conflict {o fhe Supfeme Court
of Ohio: (1) the certifying court must find that its judgment is in conflict with the
judgmentofa court of appeals of another distnct and the asserted conflict must be on
the same question; (2) the alleged confiict must be on the law, not facts and (3) 3) the
journal entry or opinion of the cemfysng court must clearly set forth the rule of law which
the ceriifying court contends is in conﬂict with the judgment on the same question by
other district courts of appeais Whitefock v. Gilbane Bldg. Co 66 Ohio 5t.3d 594, 596,
613 N.E.2d 1032 (1993); State v. Lewis, 4th Dist. Washington No. 97CA51, 1998 WL
337879, *1 {June 24, 1998); State v. Gifmorel, 7th Dist. Mahonin‘g No. 11 MA 30, 2014-
Ohio-5059, 1 2. The Supreme Court set forth the procedural requirements for motions

to cértify a conflict in App.R. 25, which requires that the motion “specify the issue
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proposed for certification” and “cite the judgment or judgments alleged 10 be in conflict
- with the judgment of the court in which the motion is filed.”

{95} Carpenler claims that our judgment conflicts with the judgmerits of the
coutts of appeals in Quarterman and [nboden on the following issue:

May a post-sentencing motion for jail-time credit only be used 1o address &
purported mathematical/clerical mistake by the trial court?

{16} Inhissole assignment of error Carpehter asserted that the trial court erred
in denying his maotion for recalculation of jail-time credit and he clalmed td have filed his
motion under B.C. 2920.18(B}{2) 103 which réquiras the sentencing court t0
“[d]etermine, notify the offender of, and include in the sentencing entry the number of
days that the offender has been confined for any reason arising out of the offense for
which the offender is heing sen‘tenced' and by which the department of rehabilitation and
correction must reduce the stated prison term under section 2967.191 of the Revised
Code.” |

{17} We rejected Carpentér‘s assignment of error based on the Sixth District
Court of Appeals’ holding in State v. Verdi, 6th Dist. Erie No. E-13-025, 2013-Ohio-
5630:

Carpeniter points o the seemingly expansive language inR.C.

59298.19(B)(2)(g)(ill) o argue it precludes courts from applying res judicata

to bar postsentence motions for jail-time credit even when these claims

could have been raised by timely appeal from the sentencing judgment.

R.C. 2020.19(B)(2)(g) (i) states “[tihe sentencing court retains continuing

jurisdiction to correct any efror not previously raised at sentencing in

making a determination under division (B){(2){gH{i) of this section. The

offender may, at any time after sentencing, file a motion in the sentencing

court to correct any error made in making a determination under division

(B)(2)(g) () of this section, and the court may in its discretion grant or deny
that motion.”
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However, in State v. Verdi, 6th Dist. Erie No. E-13-025, 2013-0Ohlo—
5630, T 1415, the Sixth District Court of Appeals recently rejected a
similar-claim: ‘

Referencing R.C. 2929.19(B}{2)(g) (i), appsliant contends that the
General Assembly intended 1o create a “statutory exception to the doctrine
of res judicata as applied to custody credit determinations.” However,
appeliant's argument overlooks several cases decided by appellate courts
in this state since the effective date of the amendment, all of which
maintain that “[a] post-sentencing motion for jail-ime credit may only be
used 1o address a purported mathematical mistake by the trial count,
rather than * * * an erronecus legal determination.” State v. Doyle, 10th
Dist. Franklin Nos. 12AP-567, 12AP-794, 12AP-568, 12AP--783, 2013~
Ohin—3262, 1 10, citing State v. Roberts, 10th Dist. Franklin No. 16AP-
728, 2011-Chio-1760, 1 6; see also State v. Summerafl, 10th Dist.”
Frankiin No. 12AP-445, 2012-Ohio—6234, § 11 {applying res judicaia to
bar appellant's motion where appeliant “tailed to chahenge the trial court's
award of jail-ime credit at sentencing oron & direct appeal from his
conviction” and “did not allege that the trial court committed any
mathematical error in the calculation of jail-ime credit so as to avoid the
res judicata bar"); State v. McKinney, 7th Dist. Mahoning No. 12 MA 163,
2013-0Ohio—43567 (stating that appeliant's failure 1o raise his “purely legal -
argument” concerning jail-time credit on a direct appea! preciuded him
from raising it in a subsequent appeal under the doctrine of res judicata);
State v, Perry, 7th Dist. Mahoning No. 12 MA 177,201 3-0Ohio—4370, 1 12
(finding that appeliant's substantive claim for jail-time credit was barred by
res judicata where he failed to raise iton a direct appeal, noting that “[tlhis
is the view across the state”); Stafe v. Britton, 3d Dist. Defiance Nos. 4~
1213, 4~12-14, 4-12~15, 2013-0hio-1008,.1 14 (limiting the use of a
motion for correction of jail-time credit o situations where the trial court
made a mathematical mistake).

m‘light of the foregoing, we conclude that principles of res judicata bar
appelfant's claim for additional jail-time credit. Accordingly, appeilant's first
assignment of error is not well-taken.
We agree with the holding in Verdi. Notably, the Supreme Court of Ohio .
did not accept jurisdiction for a review of the appellate court's decision in
Verdi. State v. Verdi, 138 Ohio St.3d 1485, 2014-COhio—-2021, 8 N.E.3d
864.

dd. at % 15417,
{18} In Quarterman, gth Dist. Cuyahoga No. 101064, 2014-Ohio-5796, the

Eighth District Court of Appeals at 18 applied a different rationale on reconsideration in
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that case by opining in dicta that the statutory amendment changed preexisting
precedent:

Amended R.C. 2929.19(B){2)(g)({iil) marks a significant change in the law
regarding jail-time credit. Previously, inmates could only challenge errors
in jail-time credit on direct appeal unless the error consisted of a
mathematical mistake in calculation rather than an erroneous legal
determination. See, e.g., State v. Robinson, 4th Dist. Scioto No. 00 CA
2698, 2000 Ohic App” LEXIS 5001 (Oct. 23, 2000). R.C.
2929.19(B)}{(2)(g){ill) now allows the court to correct “any error,” regardless
of whether the error involved a mathematical miscaiculation or an
erroneous legal determination, l.e., whether the defendant was entitled to
jail-time credit for time served in an inpatient rehabilitation facility.

{19} Nevertheless, the court of appeals reaffirmed the judgment of the trial
court denying part of C}uartemian’s request fdr_jai!—ﬁme credit because he had been
released from prison, rendering his appeal on the jail-time credit issue moot. /d. at 16,

g,

{910} In Inboden, 10th Dist. Franklin Nos. 14AP-312 and 14AP-317, 2014-Ohio-

5762, the Tenth District Court of Appeé!s ai ¥ 8 also opined that tﬁe sta‘cutbry

amendment legislatively overruled the application of the judicial doctrine of res judicata:

R.C. 2929.19(B)(2){g) (i)}, however, states that the court has continuing
jurisdiction to correct any jail-time credit error “not previously raised at
sentencing,” thereby abating the application of the doctrine of res judicata
as it relates to issues that could have been raised at sentencing but were
.hot. '

{111} But the court of appeals ultimately affirmed the trial court's denial of the
appellant’s motion for jali-time credit because it determined that the amendment was
inapplicable based on the facts of the case—appellant previously raised his claim at

sentencing. /d. at 19-11.
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{12} Itis axiomatic that “[aln actual conflict must exist in order for the couri o
order certification.” See generally Painter and Pollis, Ohio Appellate Practice, Section
7:41 (2014); Whitelock, 66 Ohio S1.3d 594, 613 N.E.2d 1032, at paragraph one of the
syllabus (“there must be an actual cénﬂict between appetllate judicial districts on a rule
of law before oemﬁcatzon of a case to the Supreme Court for review and final
determination”); Metcalf v. K:Izer 4th Dlst Athens No MCM 3, 2014-0Ohio- 471 3,1 7
quoting State v. Hankerson, 52 Ohio App 3d 73 557 N.E.2d 847 (2d Dist.1989),

paragraph two of the syllabus “ ‘f-or a court of appeals to cemfy a case as bemg in

‘ conﬂici with another case, it is not enough that ’the reasoning expressed in the opinions
of the two courls of appeals be inconsistent; the judgments of the two courts muét be in
coriflict’ ”).

{113} Our judgment here-affirming the denial of Carpenter’s mation for jail-time
credit—is not in actua} conflict with the judgments of the courts of appeals in
Quarterman and lnboden which also affirmed judgmems denying mcﬁ:ons for jail- ’ama

_¢redit, although some of the reasonmg expressed in these opinions is inconsistent with
‘our rationale in Caipenter.

{114} T.h.erefore, in the absence of an actual conflict, we deny Carpenter’s
mbtion to certify a conflict and to stay our judgment. However, the Supreme Count of
Ohio may wish 1o allow a discretionary appeal in this case to resolve the seeming
inconsistencies between our decisic_m in Carpentef, which relied on the Sixth District’s
decision in Verdi, 6th Dist. Erie No. E-13-025, 2013-Ohio-5630, and the decisions of the
Eighth District in Quarterman and the Tenth District in Inboden. One of the important

issues that could be resolved in such an appeal is whether under separaﬁon of powers
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principles, the General Assembly can legistatively preclude couns from apptying. the
judicial doctrine of res judicata. See Siate v. Hochhauster, 76 Ohio St.3d 455,‘ 463, 668
N.E.2d 457 {1996) (The principle of separation of powers is embedded in the
constitutional framework of our state government and each of the three grand divisions
of the government must be protected from the encroachments of.the others so far that
its infegrity and independef'i‘ce may be preserved).

MOTION TO CERTIFY A CONFLICT AND TO STAY
DENIED. : ’

Abele, J. & McFarland, A.J.. Concur..

For the Court

BY:# %/W’/

iam H. Harsha, Judge
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