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IN THE SUPREME COURT OF OHIO 
 
THE STATE OF OHIO ex rel.  :  
PAULETTA HIGGINS, :  
 :  
Relator, : Case No. 2015-0076 
 :  
v. : Original Action  
 :  
HAMILTON COUNTY DEPARTMENT OF  :  
JOBS AND FAMILY SERVICES, et al., :  
 :  
Respondents. :  
 

 
MOTION TO DISMISS OF RESPONDENTS JUDGE PENELOPE CUNNINGHAM  

AND THE FIRST DISTRCT COURT OF APPEALS 
 

 
 Pursuant to Sup. Ct. Prac. R. 12.04(A) and Civ. Rule 12(B)(6), Respondents Judge 

Penelope Cunningham and the First District Court of Appeals hereby move this Court to 

dismiss Relator’s Complaint.  A Memorandum in Support is attached. 

Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General 
 
/s/ Tiffany L. Carwile 
TIFFANY L. CARWILE (0082522) 
     *Counsel of Record 
SARAH E. PIERCE (0087799) 
Assistant Attorneys General 
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Tel: 614-466-2872 Fax: 614-728-7592 
tiffany.carwile@ohioattorneygeneral.gov 
sarah.pierce@ohioattorneygeneral.gov 
 
Counsel for Respondents 
Judge Penelope Cunningham and 
the First District Court of Appeals 
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MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

On January 15, 2015, Relator Pauletta Higgins initiated this original action, entitled 

“Emergency Extraordinary writ Motion to Compel,” related to underlying child custody 

matters that were originally filed in the Hamilton County Juvenile Court and then appealed 

to the First District Court of Appeals (“First District”).1  Relator filed this action against a 

number of Respondents, including Judge Cunningham of the First District and, 

presumably, the First District itself.  In relevant part, Relator seeks an order for discovery 

or evidence as to why her appeals were dismissed without Relator having an opportunity to 

present her case.  Compl. ¶ 2. 

As a writ to compel discovery does not exist, her complaint is best regarded as a 

request for a writ of mandamus.  To the extent that Relator is asking for a reason why her 

appeals were denied, the First District articulated its reasons for dismissal in all her 

appeals.  To the extent Relator is challenging those dismissals on the basis that they 

violated her due process rights, Relator had the adequate alternative remedy of appealing 

the dismissals to this Court.  Accordingly, Relator’s complaint against Judge Cunningham 

and the First District should be dismissed. 

II. STATEMENT OF FACTS  

Although Relator’s complaint is devoid of relevant facts, it appears that it stems 

from a child custody case first filed in the Hamilton County Juvenile Court in June 2013.  

Compl., ¶ 1.  The Hamilton County Juvenile Court awarded the Hamilton County 

                                                 
1 Relator’s complaint lists the First District as a party on the cover page but contains no substantive 
allegations naming the First District.  This Motion will address any claims against the First District itself to 
the extent they can be inferred from Relator’s complaint. 
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Department of Job and Family Services temporary custody of Z.H. on May 8, 2014.  

Respondents’ Ex. A at 2.2  In June and July 2014, Relator filed two appeals in the First 

District.  Respondents’ Ex. B (Case No. C-140330), Ex. C (Case No. C-140437).  On 

October 7, 2014, the First District dismissed both appeals because Relator’s “brief was not 

filed.”  Respondents’ Ex. D. 

On September 4, 2014, Relator filed an emergency motion, which the magistrate 

judge construed as a request for a shelter care hearing and review of the child’s placement.  

Respondents’ Ex. E.  After obtaining temporary custody, the Department had placed Z.H. 

with his aunt, who Relator alleged abused Z.H.  Respondents’ Ex. F at 1.  The magistrate 

found the allegations to be unsubstantiated and denied Relator’s emergency motion.  Id. 

at 2.  Relator filed objections to the magistrate’s order.  Respondents’ Ex. G at 1.  

On October 8, 2014, the Juvenile Court held a hearing on Relator’s objections and 

determined that it needed a copy of the transcript in order to rule on the objections.  Id.  

The Court ordered the transcript at the State’s expense and set a new hearing on the 

objections.  Id. at 1-2.  Relator appealed from that order, which the First District dismissed 

because it was not a final appealable order.  Respondents’ Ex. H (Case No. C-140588), Ex. I. 

On October 28, 2014, the Juvenile Court held a hearing on Relator’s objections.  

Respondents’ Ex. J.  However, Relator did not appear at the hearing, so the Court 

overruled her objections.  Id. On the same day, the Juvenile Court set a pre-trial hearing on 

a permanent custody motion filed by the Department and appointed a 

                                                 
2 For the facts regarding the history of this matter, Respondent requests that the Court take judicial notice of 
the underlying decisions.  A court may take judicial notice of appropriate matters in considering a 
Rule 12(B)(6)  motion to dismiss without converting the motion into a motion for summary judgment. State 
ex rel. Findlay Publ’g Co. v. Schroeder, 76 Ohio St.3d 580, 581, 669 N.E.2d 835 (1996).  Courts commonly 
take judicial notice of documents filed in other courts.  Kramer v. Time Warner, Inc., 937 F.2d 767, 774 (2d 
Cir. 1991).  Here, the origin of this action is more easily understood through reference to the underlying child 
custody matters.   
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psychological/psychiatric consultant for Relator.  Respondents’ Ex. K.  Relator filed an 

appeal from the “ruling and decision on October 28th 2014,” which the First District 

dismissed as not being from a final appealable order.  Respondents’ Ex. L (Case 

No. C-140636), Ex. M. 

On December 8, 2014, the Juvenile Court appointed an attorney for Relator to act 

as a legal advisor.  Respondents’ Ex. N.  On December 9, 2014, the Court noted that it held 

a pre-trial for the permanent custody motion, which only concerned procedural issues.  

Respondents’ Ex. O.  In a more detailed entry regarding the pre-trial, the Court ordered the 

Department to serve Relator at a different address, ordered the people seeking legal 

custody to inform the Court whether they intended to pursue their motions, and set 

additional pre-trial and trial dates for the permanent custody motion.  Respondents’ Ex. A. 

On December 15, 2014, Relator filed two appeals, challenging the “last order (Dec 

2014).”  Respondents’ Ex. P (Case No. C-140733), Ex. Q (Case No. C-140734).  On 

January 7, 2015, the First District dismissed both appeals for a lack of a final appealable 

order.  Respondents’ Ex. M.  This action followed in which she seeks discovery and 

evidence as to why her appeals were dismissed.  Compl. ¶ 2.  She alleges that the 

dismissals violated her due process rights.  Id.   

However, for the reasons set forth below, Relator is not entitled to the requested 

relief, and Judge Cunningham and the First District respectfully request that this Court 

dismiss Relator’s complaint.  
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III. LAW AND ARGUMENT 

A. Standard of Review 

A motion to dismiss for failure to state a claim upon which a court can grant relief 

challenges the sufficiency of the complaint itself, not evidence outside of the complaint.  

Volbers-Klarch v. Middletown Mgmt., Inc., 125 Ohio St.3d 494, 2010-Ohio-2057, 929 

N.E.2d 434, ¶ 11.  When considering the factual allegations of the complaint, a court must 

accept incorporated items as true and the plaintiff must be afforded all reasonable 

inferences possibly derived therefrom.  Mitchell v. Lawson Milk Co., 40 Ohio St.3d 190, 

192, 532 N.E.2d 753 (1988).  In granting a motion to dismiss, a court must find that the 

plaintiff’s complaint does not provide relief on any possible theory.  Civ. R. 12(B)(6); 

State Auto. Mut. Ins. Co. v. Titanium Metals Corp., 108 Ohio St 3d 540, 2006-Ohio-1713, 

844 N.E.2d 1199, ¶ 8.   

B. Relator’s request for a writ of mandamus fails. 

As previously noted, a writ to compel discovery does not exist.  Therefore, 

Relator’s complaint is best characterized as a request for a writ of mandamus, as she is 

requesting an order to compel performance of an action.  Mandamus is an extraordinary 

legal remedy.  State ex rel. Gerspacher v. Coffinberry, 157 Ohio St. 32, 36, 104 N.E.2d 1 

(1952).  The essential purpose of mandamus is to command the performance of an act or 

duty which the law especially enjoins upon an office or tribunal.  Id.  To be entitled to a 

writ of mandamus, the relator must establish three elements: (1) a clear legal right to the 

requested relief; (2) a corresponding clear legal duty on the part of the respondent; and, 

(3) the lack of an adequate remedy in the ordinary course of the law.  State ex rel. Richard 

v. Mohr, 135 Ohio St.3d 373, 2013-Ohio-1471, 987 N.E.2d 650, ¶ 4.  The burden of proof 
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in mandamus rests with the moving party.  State ex rel. Van Gundy v. Indus. Comm., 111 

Ohio St.3d 395, 2006-Ohio-5854, 856 N.E.2d 951, ¶ 13.  If a relator fails to establish any 

one of these elements, the court has discretion to dismiss the action.  Id. at ¶ 1. 

 A writ of mandamus may be used to compel an officer or tribunal to discharge its 

duty.  It cannot, however, control judicial discretion.  R.C. 2731.03; State ex rel. Richfield 

v. Laria, 138 Ohio St.3d 168, 2014-Ohio-243, 4 N.E.3d 1040, ¶ 11.  Indeed, mandamus 

will not lie to control even abused judicial discretion.  State ex rel. Richfield, 138 Ohio 

St.3d at ¶ 11; State ex rel. Rashada v. Pianka, 112 Ohio St.3d 44, 2006-Ohio-6366, 857 

N.E.2d 1220, ¶ 3. 

 If Relator’s request is construed as a request that the First District articulate reasons 

for dismissing her appeals, then the complaint is moot.  In all of the dismissals, the First 

District provided the reason why the appeals were dismissed—two appeals were dismissed 

because Relator failed to prosecute her appeal and four were dismissed for a lack of a final 

appealable order.  See Respondents’ Ex. D, Ex. H, Ex. M.  Accordingly, this request is 

moot. 

 To the extend Relator is challenging the dismissals of her appeals based on an 

alleged due process violation, Relator has or had an adequate alternative remedy.  Pursuant 

to this Court’s Rules of Practice, Relator could have filed an appeal, alleging that the case 

involved a substantial constitutional question—i.e. the deprivation of her due process 

rights.  S.Ct.Prac.R. 5.02.  This adequate remedy at law precludes relief in mandamus.  

State ex rel. Ervin v. Barker, 136 Ohio St.3d 160, 2013-Ohio-3171, 991 N.E.2d 1146, ¶ 10. 
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Accordingly, because Relator has failed to meet her burden to show that mandamus 

is warranted, Judge Cunningham and the First District respectfully request that this Court 

dismiss the complaint as it relates to them. 

IV. CONCLUSION 
 
 For the foregoing reasons, Respondents Judge Cunningham and the First District 

Court of Appeals respectfully request that this Court dismiss Relator’s Complaint for a writ 

of mandamus against them. 

Respectfully submitted, 
 
MICHAEL DEWINE (0009181) 
Ohio Attorney General 
 
/s/ Tiffany L. Carwile 
TIFFANY L. CARWILE (0082522) 
     *Counsel of Record 
SARAH E. PIERCE (0087799) 
Assistant Attorneys General 
Constitutional Offices Section 
30 East Broad Street, 16th Floor 
Columbus, Ohio 43215 
Tel: 614-466-2872 Fax: 614-728-7592 
tiffany.carwile@ohioattorneygeneral.gov 
sarah.pierce@ohioattorneygeneral.gov 
 
Counsel for Respondents 
Judge Penelope Cunningham and 
the First District Court of Appeals 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and accurate copy of the foregoing Motion to Dismiss of 

Judge Penelope Cunningham and the First District Court of Appeals was filed 

electronically with the Court and served by regular U.S. mail, on February 12, 2015, to the 

following: 

Pauletta Higgins 
5245 Cinderlander Pkwy 
Orlando, Florida 32810 
 

/s/ Tiffany L. Carwile 
TIFFANY L. CARWILE (0082522 
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