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INTRODUCTION 

 In the orders on appeal, the Public Utilities Commission of Ohio (Commission) 

authorized Duke Energy Ohio (the Company or Duke) to enter into several new lines of 

business.  The Commission conditioned this authorization on a number of specific limita-

tions to prevent any possibility that Duke would use its position as a utility to benefit its 

new lines of business.  The public at large will simultaneously benefit from the availabil-

ity of new competitive options while being protected from any possibility of market 

power abuse. Achieving this balance is the Commission’s job and it has done it.  The 

orders should be affirmed. 
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STATEMENT OF THE FACTS AND CASE 

A. History of Ohio’s Electric-Market Deregulation 

 Prior to 1999, the electric market in Ohio was vertically integrated.  In other 

words, electric distribution utilities provided the generation, transmission, and distribu-

tion components of electric service to customers in their service territories.  This tradi-

tional regulatory structure changed when the General Assembly passed Amended Substi-

tute Senate Bill No. 3 (Senate Bill 3). Generally, Senate Bill 3 “restructured Ohio’s elec-

tric-utility industry to foster retail competition in the generation component of electric 

service” and separated the “three components of electric service – generation, transmis-

sion, and distribution.”  Indus. Energy Users-Ohio v. Pub. Util. Comm., 117 Ohio St.3d 

486, 2008-Ohio-990, 885 N.E.2d 195, ¶ 5.   

The specifics of how the General Assembly has restructured Ohio’s electric mar-

ket are integral to this case. The Ohio Revised Code declares that certain services are 

“competitive.”  Customers may obtain competitive services from an electric distribution 

utility or a competitive retail electric supplier.  R.C. 4928.01(A)(4), App. at 1; 

R.C. 4928.03, App. at 12.1  By statute, the only competitive services are “retail electric 

                                                 

1   References to appellee’s attached appendix are denoted “App. at ___;” references 

to appellant’s supplement are denoted “IGS Supp. at ___;” references to appellant’s 

appendix are denoted “IGS App. at ___.” 
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generation, aggregation, power marketing, and power brokerage services supplied to con-

sumers within the certified territory of an electric utility.”2  R.C. 4928.01(B), App. at 10; 

R.C. 4928.03, App. at 12.  Then, the law separates the three components of electric ser-

vice: generation, transmission, and distribution.  To do so, it prohibits electric distribution 

utilities from providing certain combinations of services unless the utility implements a 

Commission-approved corporate separation plan.  See R.C. 4928.17, App. at 12-14.  Spe-

cifically, no electric utility shall engage in the business of either (1) supplying a noncom-

petitive retail electric service and supplying a competitive retail electric service or 

(2) supplying a noncompetitive retail electric service and supplying a product or service 

other than retail electric service, unless the utility implements a Commission-approved 

corporate separation plan.  R.C. 4928.17(A), App. at 12.  Stated differently, a utility must 

implement a Commission-approved corporate separation plan to provide: generation ser-

vices, aggregation services, brokerage services, or “a product or service other than retail 

electric service.”  See R.C. 4928.17(A), App. at 12; R.C. 4928.01(B), App. at 10; 

R.C. 4928.03, App. at 12.   

 R.C. 4928.17 governs corporate separation plans.  If an electric distribution utility 

chooses to provide one of these combinations of services it must operate under a corp-

orate separation plan that provides “at minimum, for the provision of the competitive 

                                                 
2   The Commission has not declared any services to be competitive.  See 

R.C. 4928.01(B), App. at 10.  
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retail electric service or the nonelectric product or service through a fully separated affili-

ate of the utility.”  R.C. 4928.17(A)(1), App. at 12-13.  There is an exception, however, 

to this full-separation requirement.  Under R.C. 4928.17(C), the Commission may, for 

good cause shown, approve a corporate separation plan that does not comply with divi-

sion (A)(1) of this section, but complies with such functional separation3 requirements as 

the Commission authorizes to apply for an interim period prescribed in the order. 

 Once the Commission approves a corporate separation plan under 

R.C. 4928.17(C), Ohio law gives the Commission broad latitude to approve a Company’s 

corporate separation plan amendment under R.C. 4928.17(D).  That section provides:  

any party may seek an amendment to a corporate separation 

plan approved under this section, and the commission, pursu-

ant to a request from any party or on its own initiative, may 

order as it considers necessary the filing of an amended 

corporate separation plan to reflect changed circumstances.  

R.C. 4928.17(D), App. at 14 (emphasis added).  Commission rules establish the pro-

cedure for filing and reviewing an amendment to a corporate separation plan.  Ohio 

Adm.Code 4901:1-37-06, App. at 15.   

  

                                                 
3   The Ohio Revised Code does not define the term “functional separation.”  In prac-

tice, “functional separation” is a separation in the communications and reporting between 

a company’s noncompetitive and competitive operations.  This separation prevents an 

advantage being given to either operation.  Functional separation is analogous to the 

Chinese-wall that law firms establish to manage conflicts of interest between clients.  

Communications between counsels representing two conflicted clients are prohibited to 

ensure no advantage or disadvantage is given to either client.   
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B. Duke’s Corporate Separation Plan and Amendments to 

the Plan 

 In 1999, the Commission, upon finding good cause, approved Duke Energy’s4 first 

corporate separation plan under R.C. 4928.17(C).  In the Matter of the Application of The 

Cincinnati Gas & Elec. Co. for Approval of its Elec. Transition Plan, Approval of Tariff 

Changes and New Tariffs, Auth. to Modify Current Accounting Procedures, and Approval 

to Transfer its Generating Assets to an Exempt Wholesale Generator, Case No. 99-1658-

EL-ETP (“Initial Corporate Separation Plan Case”) (Opinion and Order at 46-47) 

(Aug. 31, 2000), App. at 18-19.  The plan established a functional separation between the 

Company’s noncompetitive services and its competitive generation services and allowed 

the Company to retain its generation assets for an interim period.  Id.  

 Since the Commission’s approval of the Company’s corporate separation plan, the 

Commission has approved several amendments to the plan.  First, the Commission 

approved an amendment in Case No. 03-93-EL-ATA and extended the amount of time 

the Company had to transfer its generation assets.  In the Matter of the Application of The 

Cincinnati Gas & Elec. Co. to Modify its Nonresidential Generation Rates to Provide for 

Market-Based Standard Service Offer Pricing and to Establish an Alternative Competi-

tive-Bid Service Rate Option Subsequent to the Market Development Period, Case No. 

03-93-EL-ATA (Opinion and Order at 33-34) (Sep. 29, 2004), App. at 22-23.  The Com-

mission then approved another minor amendment in the Company’s first electric security 

                                                 
4   Then known as Cincinnati Gas & Electric Company.  
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plan proceedings.  In the Matter of the Application of Duke Energy Ohio for Approval of 

an Elec. Security Plan, Case Nos. 08-920-EL-SSO, et al. (Opinion and Order at 20) 

(Dec. 17, 2008), App. at 26.  That amendment permitted the Company to transfer certain 

gas-fired generation plants and required the Company to retain other generation assets 

until otherwise ordered.  Id.  

 Next, the Commission required the Company to amend its corporate separation 

plan following the enactment of Senate Bill 221.  In the Matter of the Application of 

Duke Energy Ohio for Approval of the Second Amended Corporate Separation Plan 

Under Section 4928.17, Revised Code and 4901:1-37 Ohio Adm.Code, Case No. 09-495-

EL-UNC (Opinion and Order at 1) (Apr. 5, 2011), App. at 28.  Then, as part of the 

approval of the Company’s second electric security plan, the Commission approved the 

Company’s third amended corporate separation plan. In the third amended plan, the Com-

pany agreed to transfer all of its generation assets to an affiliate.5  In the Matter of the 

Application of Duke Energy Ohio for Auth. to Establish a Standard Service Offer Pursu-

ant to Section 4928.143, Revised Code, in the Form of an Elec. Security Plan, Accounting 

Modifications and Tariffs for Generation Service, Case Nos. 11-3549-EL-SSO, et al. 

(Opinion and Order at 45-46) (Nov. 22, 2011), App. at 42-43.   

                                                 
5   Appellant argues the orders in the present case are unreasonable because they are 

a step back from the full-separation ordered by the Commission in the Company’s second 

electric security plan case.  See Appellant’s Merit Brief at 5.  Appellant misconstrues 

these orders.  The Commission’s previous order, in the second electric security plan case, 

required the Company to transfer its generation assets to an affiliate.  The Commission’s 

orders in this case allow the Company to offer electric-related services.  The two issues 

are distinct.  Electric-related services are not generation services and the Company does 

not need to own generation assets to provide them.  
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 At issue here is the Commission’s approval of the Company’s fourth amended 

corporate separation plan application, filed on April 16, 2014.  In the Matter of the Appli-

cation of Duke Energy Ohio, Inc. for Approval of its Fourth Amended Corporate Separa-

tion Plan Under R.C. 4928.17 and Ohio Adm.Code 4901:11-37, Case No. 14-689-EL-

UNC (“Fourth Amended Corporate Separation Plan Case”) (Finding and Order at 1) 

(Jun. 11, 2014), IGS App. at 6.  All interested parties were provided an opportunity to file 

initial and reply comments in the case.  Id.  Initial comments were filed by the Staff of the 

Public Utilities Commission of Ohio, Direct Energy, LLC and Direct Energy Business, 

LLC (Direct Energy), and Interstate Gas Supply, Inc. (IGS).  Then, reply comments were 

filed by Duke Energy Ohio, Direct Energy, and IGS.  Id.   

 In the Company’s application, the Company requested Commission approval to 

offer products or services other than retail electric service.  IGS Merit Brief at 6.  Such 

services include: design, construction and maintenance of customer-owned substations; 

resolving power quality problems on customer equipment; and providing training pro-

grams for construction, operation, and maintenance of electric facilities, among other 

things.  Fourth Amended Corporate Separation Plan Case (Application at 168) (Apr. 16, 

2014), IGS Supp. at 18.  The Commission conditionally approved the amendment, requir-

ing that the Company implement certain consumer protection measures.  Fourth 

Amended Corporate Separation Plan Case (Finding and Order at 7) (Jun. 11, 2014), IGS 

App. at 12.  Specifically, when offering these services, the Commission directed that the 

Company must:  
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 obtain a signed work order from customers stating the customer’s under-

standing that the products and services are unregulated and offered by other 

vendors;  

 

 reformat the tariff language to make it easier for customers to read and 

understand;  

 

 ensure that these electric-related services will be provided at a rate negoti-

ated with the customer, but no less than Duke’s fully-allocated costs6 so 

that none of the costs associated with the electric-related services are passed 

on to the regulated utility’s customers; and  

 

 establish agreements and processes to guarantee that, upon the request of 

the Commission or Staff, Duke has access to the information necessary to 

prove that no costs associated with the electric-related products or services 

are being borne by the regulated utility’s customers.   

 

Id. at 6, IGS App. at 11. 

 The Commission’s approval of the Company’s amendment to its corporate separa-

tion plan adhered to R.C. 4928.17 and Ohio Adm.Code 4901:1-37-06 and provides ade-

quate consumer safeguards.  

STANDARD OF REVIEW 

 A Commission order shall be reversed, vacated, or modified by this Court only 

when, upon consideration of the record, the Court finds the order to be unlawful or unrea-

sonable.  Constellation NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio St.3d 530, 2004-

Ohio-6767, 820 N.E.2d 885, ¶ 50.  The Court will not reverse or modify a Commission 

decision as to questions of fact if the record contains sufficient probative evidence to 

                                                 
6   “Fully allocated costs are the sum of direct costs plus an appropriate share of indi-

rect costs.”  Ohio Adm.Code 4901:1-37-01(G), App. at 13.   
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show that the Commission’s decision was not manifestly against the weight of the evi-

dence and was not so clearly unsupported by the record as to show misapprehension, mis-

take, or willful disregard of duty.  Monongahela Power Co. v. Pub. Util. Comm., 104 

Ohio St.3d 571, 2004-Ohio-6896, 820 N.E.2d 921, ¶ 29.  “The appellant bears the burden 

of demonstrating that the commission’s decision is against the manifest weight of the evi-

dence or is clearly unsupported by the record.”  Id. 

 Although the Court has “complete and independent power of review as to all ques-

tions of law” in appeals from the Commission, Ohio Edison Co. v. Pub. Util. Comm., 78 

Ohio St.3d 466, 469, 678 N.E.2d 922 (1997), the Court may rely on the expertise of a 

state agency in interpreting a law where “highly specialized issues” are involved and 

“where agency expertise would, therefore, be of assistance in discerning the presumed 

intent of our General Assembly.”  Consumers’ Counsel v. Pub. Util. Comm., 58 Ohio 

St.2d 108, 110, 388 N.E.2d 1370 (1979); Indus. Energy Users-Ohio v. Pub. Util. Comm., 

117 Ohio St.3d 486, 2008-Ohio-990, 885 N.E.2d 195, ¶¶ 12-13. The Commission’s dis-

cretionary decisions receive deferential review.  In re Application of Columbus S. Power 

Co., 129 Ohio St.3d 568, 2011-Ohio-4129, 954 N.E.2d 1183, ¶ 11.  
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ARGUMENT 

Proposition of Law No. I: 

The Commission lawfully exercised its discretion under 

R.C. 4928.17 to approve Duke’s application for an amendment to 

its corporate separation plan. 

 R.C. 4928.17 governs corporate separation plans.  R.C. 4928.17(C) dictates the 

requirements for approving an initial corporate separation plan.  Once the Commission 

has found that the initial corporate separation plan satisfies R.C. 4928.17(C), then 

R.C. 4928.17(D) establishes the mechanism by which that corporate separation plan may 

be amended.  Ohio Adm.Code 4901:1-37-06 further provides for the automatic approval 

of amendments and explains the requirements for filing amendments upon approval.  

 The Commission, in 1999, found the Company’s initial corporate separation plan 

fully satisfied R.C. 4928.17(C).  Initial Corporate Separation Plan Case (Opinion and 

Order at 45-47) (Aug. 31, 2000), App. at 17-19.  In that case, the Commission made the 

appropriate findings under R.C. 4928.17(C) to approve the Company’s initial corporate 

separation plan.  Id. (finding “good cause exists to allow the separation as proposed by 

the company” and that the plan “effectuate[s] the policy specified in R.C. 4928.02” and 

“satisfies the public interest in preventing unfair competitive advantage and…abuse of 

market power”).  The appropriate time to challenge the Commission’s initial approval of 
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the Company’s corporate separation plan under R.C. 4928.17(C) was following that case, 

fifteen years ago.  That time, has passed.7   

 On April 16, 2014, the Company filed an amended application to offer additional 

electric-related services under R.C. 4928.17 and Ohio Adm.Code 4901:1-37-06.  Fourth 

Amended Corporate Separation Plan Case (Finding and Order at 1) (Jun. 11, 2014), IGS 

App. at 6.  In response to the Company’s application, parties filed comments on the Com-

pany’s application, which the Commission outlined and considered.8  Id. at 2-4, IGS App. 

at 7-9.  The Commission approved the Company’s amendment to its corporate separation 

plan, but conditioned its approval on the Company implementing certain customer safe-

guards.  

 R.C. 4928.17(D) is the statutory provision that governs corporate separation plan 

amendments.  R.C. 4928.17(D) provides the Commission may approve a corporate sepa-

ration plan amendment “as it considers necessary.”  However, state law requires the 

Commission to ensure effective competition in the electric market.  See R.C. 4928.02(H), 

App. at 11.  The purpose behind this requirement is straightforward.  When a well-estab-

lished electric distribution utility begins to offer new products or services, there is a risk 

that the utility could have an undue competitive advantage.  The utility could achieve this 

                                                 
7   An application for rehearing must be filed within 30 days after the entry of the 

order.  R.C. 4903.10, App. at 1-2. 

8   The Commission did not hold an evidentiary hearing in this case and was not 

required to do so.  This Court has repeatedly held that a party before the Commission has 

no constitutional right to notice and a hearing if no statutory right to a hearing exists.  

MCI Telecommunications Corp. v. Pub. Util. Comm., 32 Ohio St.3d 306, 310, 513 

N.E.2d 337 (1987).  
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undue advantage in a number of ways, it could: subsidize its new products with revenues 

from existing regulated services, exercise its market power to push-out competition, or 

use information and resources gained by nature of its corporate affiliation to gain an 

unfair advantage, among other things.  Therefore, state law prohibits utilities from engag-

ing in any of these activities.  See R.C. 4928.02(H) (preventing anticompetitive subsidies 

flowing from a noncompetitive service to a product or service other than retail electric 

service), App. at 11; see R.C. 4928.02(I) (ensuring consumers protection against unrea-

sonable sales practices, market deficiencies and market power), App. at 11; see Ohio 

Adm.Code 4901:1-37-02 (requiring standards be set so a competitive advantage is not 

gained through corporate affiliation), App. at 15.  

 To ensure the Company’s amended corporate separation plan adhered to the pro-

competitive principles in Ohio law, the Commission required the Company to include a 

number of safeguards in its plan.  First, the Company must obtain a signed work order 

from customers stating they understand that these electric-related services are unregulated 

and that other companies offer these services.  Fourth Amended Corporate Separation 

Plan Case (Finding and Order at 6) (Jun. 11, 2014), IGS App. at 20.  Second, the Com-

pany must revise the tariff language that describes the services to improve the tariff’s 

readability and make the Company’s offerings more understandable to customers.  Id.  

These safeguards ensure that customers are appropriately notified of their options and 

prevent the Company from misrepresenting the availability of competitive options.  

Third, customers receiving electric-related services must pay the full costs of service.  Id.  
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This requirement ensures that none of the direct or indirect costs associated with the ser-

vices and products are passed on to Duke’s regulated customers and prevents the Com-

pany from gaining an unfair advantage by subsidizing the provision of these services 

through its regulated activities.  Finally, Duke must establish the necessary agreements 

and processes to guarantee that the Commission has access to information to ensure no 

costs associated with these services and products are passed on to regulated utility cus-

tomers.  Id.  This provision ensures the Commission and its Staff have access to infor-

mation, regardless of whether that information is held by an unregulated entity.  

 R.C. 4928.17(D) provides that the Commission may approve a corporate separa-

tion plan amendment “as it considers necessary.”  This language constitutes a grant of 

discretion to the Commission.  “When a statute does not prescribe a particular formula, 

the PUCO is vested with broad discretion.”  In re Application of Columbus S. Power Co., 

128 Ohio St.3d 512, 2011-Ohio-1788, 947 N.E.2d 655, ¶ 68.  But the Commission did 

not just grant the Company unrestrained approval to the amended plan.  Instead, the 

Commission went to great lengths to set forth conditions that ensure the plan upholds 

State law and protects consumers.  The Commission prudently exercised its discretion to 

approve an amended plan that adhered to state law, protected the level playing field for 

retail electric market competition, and ensured ample customer safeguards existed.  Id. at 

2-7, IGS App. at 16-21.  The Commission’s orders satisfy R.C. 4928.17(D) and should be 

upheld.  
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Proposition of Law No. II: 

Even though the Commission approved Duke’s corporate separa-

tion plan amendment under R.C. 4928.17(D), the Commission’s 

orders also satisfy R.C. 4928.17(C).   

A. The Commission determined that good cause exists 

and granted the Company a waiver of 

R.C. 4928.17(A)(1) to provide electric-related services.  

 R.C. 4928.17(A)(1) directs that under a corporate separation plan, the Company 

must provide certain services through a fully-separated affiliate.  But, an exception exists.  

R.C. 4928.17(C) allows the Commission to approve a corporate separation plan that does 

not require the Company to provide services through a fully-separated affiliate. Instead, 

the plan must comply “with such functional separation requirements as the commission 

authorizes.” R.C. 4928.17(C) (emphasis added), App. at 13-14.  

 In the Company’s application at issue here, the Company requested authority to 

offer electric-related services itself, rather than through an affiliate.  Fourth Amended 

Corporate Separation Plan Case (Entry on Rehearing at 1) (Aug. 6, 2014), IGS App. at 

15.  The Commission reasoned that corporate separation plans are intended to allow com-

panies to provide such electric-related services while preventing “undue competitive 

advantage or undue abuse of market power.”  Id. at 5, IGS App. at 19.  The Commission 

then established functional separation requirements to govern the plan and found as long 

as the amended plan satisfied those requirements and adhered to the state’s pro-competi-

tive policies and corporate separation rules, the plan should be approved.  Id.; see also 

R.C. 4928.02, App. at 10-12; Ohio Adm.Code 4901:1-37-02, App. at 15.  The purpose of 
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the Commission’s orders was to authorize the Company to provide these services and to 

define the parameters by which the Company could offer them.  Good cause was found 

and the Commission’s orders satisfy R.C. 4928.17(C).  

B. The Commission prescribed an interim period during 

which the amended corporate separation plan would 

be in effect.  

 The Commission’s approval of the Company’s amendment to its corporate separa-

tion plan was not a blank check by any means.  The Commission made clear that the 

Company had to strictly comply with the directives set forth in the Commission’s orders 

and all relevant corporate separation laws, including R.C. 4928.17.  Fourth Amended 

Corporate Separation Plan Case (Finding and Order at 6-7) (Aug. 6, 2014), IGS App. at 

11-12.  Ongoing monitoring was integral to the Commission’s approval.  The Commis-

sion’s orders established the parameters of the Company’s plan and explained that the 

Commission retained ongoing authority over the Company’s implementation of its plan.  

Id.  Any allegation that the Company failed to adhere to the parameters of the plan would 

result in an investigation and enforcement action by the Commission.  The plan would 

then be subject to review and to termination or modification.  Furthermore, any party 

could challenge the Company’s implementation of its corporate separation plan through 

the Commission’s formal complaint process at any time.  Fourth Amended Corporate 

Separation Plan Case (Entry on Rehearing at 7) (Aug. 6, 2014), IGS App. at 21.  The 

Commission’s approval was not permanent, the Company’s amended corporate separa-

tion plan is subject to termination by the Commission, at any time, for any misstep.  Id.  
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The Commission’s approval of the Company’s amended corporate separation plan was 

interim in nature, adequately protects customers, and preserves competition.  The Com-

mission’s orders should be upheld.   

Proposition of Law No. III: 

The Commission’s Order and Entry on Rehearing contain suffi-

cient evidence and discussion to satisfy the requirements of 

R.C. 4903.09.  See MCI Telecommunications Corp. v. Pub. Util. 

Comm., 32 Ohio St.3d 306, 311-312, 513 N.E.2d 337 (1987). 

 The Commission’s Order and Entry on Rehearing contain adequate findings of 

fact and conclusions of law to satisfy R.C. 4903.09.  The Commission acknowledged that 

the Company filed an application for an amendment to its corporate separation plan under 

R.C. 4928.17 and Ohio Adm.Code 4901:1-37-06.  Fourth Amended Corporate Separa-

tion Plan Case (Finding and Order at 1) (Jun. 11, 2014), IGS App. at 6.  The Commission 

carefully considered and addressed the various parties’ comments and reply comments 

regarding the Company’s application.  Id. at 2-4, IGS App. at 7-9.  In particular, the 

Commission explained that IGS had argued that the Commission’s Finding and Order 

violated R.C. 4928.17(A)(1) because “good cause does not exist for granting Duke a 

waiver” and the Order “set no time period by which Duke must comply with 

R.C. 4928.17(A)(1).”  Fourth Amended Corporate Separation Plan Case (Entry on 

Rehearing at 2-3), IGS App. at 16-17.  Upon consideration, the Commission found that 

its Order complied “with all statutory requirements and provides the safeguards that 

corporate separation plans are intended to provide.”  Id. at 5, IGS App. at 19.  Specifi-
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cally, the Commission noted that “corporate separation plans are intended to enable utili-

ties, such as Duke, to provide such services within the parameters of a plan that includes 

sufficient safeguards…preventing any undue competitive advantage or abuse of market 

power.”  Id.  The amended plan approved by the Commission did just that.  It guarded 

against undue competitive advantage and abuse of market power by requiring the Com-

pany to: notify and obtain signatures from customers acknowledging that other compa-

nies offer these services, ensure that the Company’s distribution customers do not pay for 

these services, and ensure the Commission has access to all information necessary to 

enforce these requirements.  Fourth Amended Corporate Separation Plan Case (Finding 

and Order at 6) (Aug. 6, 2014), IGS App. at 11.  

 The Appellant bears the burden of substantiating its allegation that the Commis-

sion’s entry on rehearing violated R.C. 4903.09.  The Appellant must show “at least three 

things to prevail under R.C. 4903.09:  first, that the commission initially failed to explain 

a material matter; second, that [the appellant] brought that failure to the commission’s 

attention through an application for rehearing; and third, that the commission still failed 

to explain itself.”  In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 

2011-Ohio-1788, 947 N.E.2d 655, ¶ 71.  The Appellant did not demonstrate that the 

Commission failed to explain a material matter.  The Appellant argues, in conclusory 

fashion, that the Commission failed to explain a material matter because it did not com-

ply with R.C. 4928.17(C).  The Commission based its decision on the provision of 

R.C. 4928.17 that governs amendments to existing corporate separation plans, 

R.C. 4928.17(D).  R.C. 4928.17(D) authorizes the Commission to make such changes “as 
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it considers necessary.”  The Commission did so.  It weighed the evidence, approved the 

Company’s proposed amendment, and subjected it to close scrutiny by the Commission. 

The Commission’s Order and Entry on Rehearing satisfy the requirements of R.C. 

4903.09 and should be upheld.  

Proposition of Law No. IV: 

The Appellant failed to demonstrate how it was harmed by the 

Commission’s orders.  This Court will not reverse a Commission 

decision when the Appellant cannot show prejudice as a result of 

the decision. 

 It is well-settled that this Court will not reverse an order of the Commission on the 

basis of an error that did not prejudice the party seeking reversal.  Holladay Corp. v. Pub. 

Util. Comm., 61 Ohio St.2d 335, 335, 402 N.E.2d 1175 (1980); City of Akron v. Pub. 

Util. Comm., 55 Ohio St.2d 155, 161, 378 N.E.2d 480 (1978); Ohio Edison Co. v. Pub. 

Util. Comm., 173 Ohio St. 478, 496, 184 N.E.2d 70 (1962); City of Cincinnati v. Pub. 

Util. Comm., 151 Ohio St. 353, 365, 86 N.E.2d 10 (1949).  Indeed, this Court “will not 

reverse an order of the commission . . . without a showing of concomitant harm or preju-

dice.”  Ohio Commt. of Cent. Station Elec. Protection Assn. v. Pub. Util. Comm., 50 Ohio 

St.2d 169, 174, 364 N.E.2d 3 (1977); see also Worthington Hills Civic Assn. v. Pub. Util. 

Comm., 45 Ohio St.2d 11, 12-13, 340 N.E.2d 411 (1976).  To pursue an appeal the 

Appellant must demonstrate a present, immediate, pecuniary interest and the Appellant 

here has none.  See E. Ohio Gas Co. v. Pub. Util. Comm., 39 Ohio St.3d 295, 295, 530 

N.E.2d 875 (1988). 
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 The Appellant has failed to allege let alone show how the Commission’s approval 

of the Company’s amended corporate separation plan has prejudiced it. Because the 

Appellant has not pointed to any present interest or financial interest that has been 

harmed, the Court should uphold the Commission’s orders.  

CONCLUSION 

 The Commission’s orders authorized the Company to provide additional electric-

related services.  This approval was conditioned on the Company adopting customer safe-

guards that prevent Duke from using its position as a utility to gain an advantage in offer-

ing electric-related services.  The Commission’s orders will lead to an increased availa-

bility of competitive options and will protect the public from any possibility of market 

power abuse.  Achieving this balance is the Commission’s job and it has done it.  The 

orders should be affirmed. 
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4903.09 Written opinions filed by commission in all contested cases. 

In all contested cases heard by the public utilities commission, a complete record of all of 

the proceedings shall be made, including a transcript of all testimony and of all exhibits, 

and the commission shall file, with the records of such cases, findings of fact and written 

opinions setting forth the reasons prompting the decisions arrived at, based upon said 

findings of fact. 

4903.10 Application for rehearing. 

After any order has been made by the public utilities commission, any party who has 

entered an appearance in person or by counsel in the proceeding may apply for a 

rehearing in respect to any matters determined in the proceeding. Such application shall 

be filed within thirty days after the entry of the order upon the journal of the commission. 

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by leave of 

the commission first had in any other proceeding, any affected person, firm, or 

corporation may make an application for a rehearing within thirty days after the entry of 

any final order upon the journal of the commission. Leave to file an application for 

rehearing shall not be granted to any person, firm, or corporation who did not enter an 

appearance in the proceeding unless the commission first finds:  

(A) The applicant's failure to enter an appearance prior to the entry upon the journal of 

the commission of the order complained of was due to just cause; and,  

(B) The interests of the applicant were not adequately considered in the proceeding. 

Every applicant for rehearing or for leave to file an application for rehearing shall give 

due notice of the filing of such application to all parties who have entered an appearance 

in the proceeding in the manner and form prescribed by the commission. Such application 

shall be in writing and shall set forth specifically the ground or grounds on which the 

applicant considers the order to be unreasonable or unlawful. No party shall in any court 

urge or rely on any ground for reversal, vacation, or modification not so set forth in the 

application. Where such application for rehearing has been filed before the effective date 

of the order as to which a rehearing is sought, the effective date of such order, unless 

otherwise ordered by the commission, shall be postponed or stayed pending disposition 

of the matter by the commission or by operation of law. In all other cases the making of 

such an application shall not excuse any person from complying with the order, or 

operate to stay or postpone the enforcement thereof, without a special order of the 

commission. Where such application for rehearing has been filed, the commission may 

grant and hold such rehearing on the matter specified in such application, if in its 

judgment sufficient reason therefor is made to appear. Notice of such rehearing shall be 

given by regular mail to all parties who have entered an appearance in the proceeding. If 

the commission does not grant or deny such application for rehearing within thirty days 
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from the date of filing thereof, it is denied by operation of law. If the commission grants 

such rehearing, it shall specify in the notice of such granting the purpose for which it is 

granted. The commission shall also specify the scope of the additional evidence, if any, 

that will be taken, but it shall not upon such rehearing take any evidence that, with 

reasonable diligence, could have been offered upon the original hearing. If, after such 

rehearing, the commission is of the opinion that the original order or any part thereof is in 

any respect unjust or unwarranted, or should be changed, the commission may abrogate 

or modify the same; otherwise such order shall be affirmed. An order made after such 

rehearing, abrogating or modifying the original order, shall have the same effect as an 

original order, but shall not affect any right or the enforcement of any right arising from 

or by virtue of the original order prior to the receipt of notice by the affected party of the 

filing of the application for rehearing. No cause of action arising out of any order of the 

commission, other than in support of the order, shall accrue in any court to any person, 

firm, or corporation unless such person, firm, or corporation has made a proper 

application to the commission for a rehearing.  

4928.01 Competitive retail electric service definitions. 

(A) As used in this chapter: 

(1) "Ancillary service" means any function necessary to the provision of electric trans-

mission or distribution service to a retail customer and includes, but is not limited to, 

scheduling, system control, and dispatch services; reactive supply from generation 

resources and voltage control service; reactive supply from transmission resources ser-

vice; regulation service; frequency response service; energy imbalance service; operating 

reserve-spinning reserve service; operating reserve-supplemental reserve service; load 

following; back-up supply service; real-power loss replacement service; dynamic sched-

uling; system black start capability; and network stability service. 

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or 

otherwise controlled by an electric utility, electric services company, electric cooperative, 

or governmental aggregator subject to certification under section 4928.08 of the Revised 

Code, to the extent that the agent is under contract with such utility, company, coopera-

tive, or aggregator solely to provide billing and collection for retail electric service on 

behalf of the utility company, cooperative, or aggregator. 

(3) "Certified territory" means the certified territory established for an electric supplier 

under sections 4933.81 to 4933.90 of the Revised Code. 

(4) "Competitive retail electric service" means a component of retail electric service that 

is competitive as provided under division (B) of this section. 
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(5) "Electric cooperative" means a not-for-profit electric light company that both is or has 

been financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 

1363, 7 U.S.C. 901, and owns or operates facilities in this state to generate, transmit, or 

distribute electricity, or a not-for-profit successor of such company. 

(6) "Electric distribution utility" means an electric utility that supplies at least retail elec-

tric distribution service. 

(7) “Electric light company” has the same meaning as in section 4905.03 of the Revised 

Code and includes an electric services company, but excludes any self-generator to the 

extent that it consumes electricity it so produces, sells that electricity for resale, or obtains 

electricity from a generating facility it hosts on its premises. 

(8) “Electric load center” has the same meaning as in section 4933.81 of the Revised 

Code. 

(9) "Electric services company" means an electric light company that is engaged on a for-

profit or not-for-profit basis in the business of supplying or arranging for the supply of 

only a competitive retail electric service in this state. “Electric services company” 

includes a power marketer, power broker, aggregator, or independent power producer but 

excludes an electric cooperative, municipal electric utility, governmental aggregator, or 

billing and collection agent. 

(10) “Electric supplier” has the same meaning as in section 4933.81 of the Revised Code. 

(11) “Electric utility” means an electric light company that has a certified territory and is 

engaged on a for-profit basis either in the business of supplying a noncompetitive retail 

electric service in this state or in the businesses of supplying both a noncompetitive and a 

competitive retail electric service in this state. “Electric utility” excludes a municipal 

electric utility or a billing and collection agent. 

(12) “Firm electric service” means electric service other than nonfirm electric service. 

(13) “Governmental aggregator” means a legislative authority of a municipal corporation, 

a board of township trustees, or a board of county commissioners acting as an aggregator 

for the provision of a competitive retail electric service under authority conferred under 

section 4928.20 of the Revised Code. 

(14) A person acts "knowingly," regardless of the person's purpose, when the person is 

aware that the person's conduct will probably cause a certain result or will probably be of 

a certain nature. A person has knowledge of circumstances when the person is aware that 

such circumstances probably exist. 
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(15) "Level of funding for low-income customer energy efficiency programs provided 

through electric utility rates" means the level of funds specifically included in an electric 

utility's rates on October 5, 1999, pursuant to an order of the public utilities commission 

issued under Chapter 4905. or 4909. of the Revised Code and in effect on October 4, 

1999, for the purpose of improving the energy efficiency of housing for the utility's low-

income customers. The term excludes the level of any such funds committed to a specific 

nonprofit organization or organizations pursuant to a stipulation or contract. 

(16) "Low-income customer assistance programs" means the percentage of income pay-

ment plan program, the home energy assistance program, the home weatherization 

assistance program, and the targeted energy efficiency and weatherization program. 

(17) "Market development period" for an electric utility means the period of time begin-

ning on the starting date of competitive retail electric service and ending on the applica-

ble date for that utility as specified in section 4928.40 of the Revised Code, irrespective 

of whether the utility applies to receive transition revenues under this chapter. 

(18) "Market power" means the ability to impose on customers a sustained price for a 

product or service above the price that would prevail in a competitive market. 

(19) "Mercantile customer" means a commercial or industrial customer if the electricity 

consumed is for nonresidential use and the customer consumes more than seven hundred 

thousand kilowatt hours per year or is part of a national account involving multiple facili-

ties in one or more states. 

(20) "Municipal electric utility" means a municipal corporation that owns or operates 

facilities to generate, transmit, or distribute electricity. 

(21) "Noncompetitive retail electric service" means a component of retail electric service 

that is noncompetitive as provided under division (B) of this section. 

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule 

filed under section 4905.30 of the Revised Code or pursuant to an arrangement under sec-

tion 4905.31 of the Revised Code, which schedule or arrangement includes conditions 

that may require the customer to curtail or interrupt electric usage during nonemergency 

circumstances upon notification by an electric utility. 

(23) "Percentage of income payment plan arrears" means funds eligible for collection 

through the percentage of income payment plan rider, but uncollected as of July 1, 2000. 

(24) "Person" has the same meaning as in section 1.59 of the Revised Code. 
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(25) "Advanced energy project" means any technologies, products, activities, or manage-

ment practices or strategies that facilitate the generation or use of electricity or energy 

and that reduce or support the reduction of energy consumption or support the production 

of clean, renewable energy for industrial, distribution, commercial, institutional, govern-

mental, research, not-for-profit, or residential energy users, including, but not limited to, 

advanced energy resources and renewable energy resources. "Advanced energy project" 

also includes any project described in division (A), (B), or (C) of section 4928.621 of the 

Revised Code. 

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized 

or deferred on the regulatory books of the electric utility, pursuant to an order or practice 

of the public utilities commission or pursuant to generally accepted accounting principles 

as a result of a prior commission rate-making decision, and that would otherwise have 

been charged to expense as incurred or would not have been capitalized or otherwise 

deferred for future regulatory consideration absent commission action. "Regulatory 

assets" includes, but is not limited to, all deferred demand-side management costs; all 

deferred percentage of income payment plan arrears; post-in-service capitalized charges 

and assets recognized in connection with statement of financial accounting standards no. 

109 (receivables from customers for income taxes); future nuclear decommissioning costs 

and fuel disposal costs as those costs have been determined by the commission in the 

electric utility's most recent rate or accounting application proceeding addressing such 

costs; the undepreciated costs of safety and radiation control equipment on nuclear gener-

ating plants owned or leased by an electric utility; and fuel costs currently deferred pursu-

ant to the terms of one or more settlement agreements approved by the commission. 

(27) "Retail electric service" means any service involved in supplying or arranging for the 

supply of electricity to ultimate consumers in this state, from the point of generation to 

the point of consumption. For the purposes of this chapter, retail electric service includes 

one or more of the following "service components": generation service, aggregation ser-

vice, power marketing service, power brokerage service, transmission service, distribu-

tion service, ancillary service, metering service, and billing and collection service. 

(28) "Starting date of competitive retail electric service" means January 1, 2001. 

(29) "Customer-generator" means a user of a net metering system. 

(30) "Net metering" means measuring the difference in an applicable billing period 

between the electricity supplied by an electric service provider and the electricity gener-

ated by a customer-generator that is fed back to the electric service provider. 

(31) "Net metering system" means a facility for the production of electrical energy that 

does all of the following: 
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(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a 

microturbine or a fuel cell; 

(b) Is located on a customer-generator's premises; 

(c) Operates in parallel with the electric utility's transmission and distribution facilities; 

(d) Is intended primarily to offset part or all of the customer-generator's requirements for 

electricity. 

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an 

electric generation facility that produces electricity primarily for the owner's consumption 

and that may provide any such excess electricity to another entity, whether the facility is 

installed or operated by the owner or by an agent under a contract. 

(33) "Rate plan" means the standard service offer in effect on the effective date of the 

amendment of this section by S.B. 221 of the 127th general assembly, July 31, 2008. 

(34) "Advanced energy resource" means any of the following: 

(a) Any method or any modification or replacement of any property, process, device, 

structure, or equipment that increases the generation output of an electric generating 

facility to the extent such efficiency is achieved without additional carbon dioxide emis-

sions by that facility; 

(b) Any distributed generation system consisting of customer cogeneration technology; 

(c) Clean coal technology that includes a carbon-based product that is chemically altered 

before combustion to demonstrate a reduction, as expressed as ash, in emissions of 

nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance 

with the American society of testing and materials standard D1757A or a reduction of 

metal oxide emissions in accordance with standard D5142 of that society, or clean coal 

technology that includes the design capability to control or prevent the emission of car-

bon dioxide, which design capability the commission shall adopt by rule and shall be 

based on economically feasible best available technology or, in the absence of a deter-

mined best available technology, shall be of the highest level of economically feasible 

design capability for which there exists generally accepted scientific opinion; 

(d) Advanced nuclear energy technology consisting of generation III technology as 

defined by the nuclear regulatory commission; other, later technology; or significant 

improvements to existing facilities; 
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(e) Any fuel cell used in the generation of electricity, including, but not limited to, a pro-

ton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or 

solid oxide fuel cell; 

(f) Advanced solid waste or construction and demolition debris conversion technology, 

including, but not limited to, advanced stoker technology, and advanced fluidized bed 

gasification technology, that results in measurable greenhouse gas emissions reductions 

as calculated pursuant to the United States environmental protection agency's waste 

reduction model (WARM); 

(g) Demand-side management and any energy efficiency improvement; 

(h) Any new, retrofitted, refueled, or repowered generating facility located in Ohio, 

including a simple or combined-cycle natural gas generating facility or a generating facil-

ity that uses biomass, coal, modular nuclear, or any other fuel as its input; 

(i) Any uprated capacity of an existing electric generating facility if the uprated capacity 

results from the deployment of advanced technology. 

"Advanced energy resource" does not include a waste energy recovery system that is, or 

has been, included in an energy efficiency program of an electric distribution utility pur-

suant to requirements under section 4928.66 of the Revised Code. 

(35) "Air contaminant source" has the same meaning as in section 3704.01 of the Revised 

Code. 

(36) "Cogeneration technology" means technology that produces electricity and useful 

thermal output simultaneously. 

(37) 

(a) "Renewable energy resource" means any of the following: 

(i) Solar photovoltaic or solar thermal energy; 

(ii) Wind energy; 

(iii) Power produced by a hydroelectric facility; 

(iv) Power produced by a run-of-the-river hydroelectric facility placed in service on or 

after January 1, 1980, that is located within this state, relies upon the Ohio river, and 

operates, or is rated to operate, at an aggregate capacity of forty or more megawatts; 

(v) Geothermal energy; 
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(vi) Fuel derived from solid wastes, as defined in section 3734.01 of the Revised Code, 

through fractionation, biological decomposition, or other process that does not principally 

involve combustion; 

(vii) Biomass energy; 

(viii) Energy produced by cogeneration technology that is placed into service on or 

before December 31, 2015, and for which more than ninety per cent of the total annual 

energy input is from combustion of a waste or byproduct gas from an air contaminant 

source in this state, which source has been in operation since on or before January 1, 

1985, provided that the cogeneration technology is a part of a facility located in a county 

having a population of more than three hundred sixty-five thousand but less than three 

hundred seventy thousand according to the most recent federal decennial census; 

(ix) Biologically derived methane gas; 

(x) Heat captured from a generator of electricity, boiler, or heat exchanger fueled by bio-

logically derived methane gas; 

(xi) Energy derived from nontreated by-products of the pulping process or wood manu-

facturing process, including bark, wood chips, sawdust, and lignin in spent pulping 

liquors. 

"Renewable energy resource" includes, but is not limited to, any fuel cell used in the gen-

eration of electricity, including, but not limited to, a proton exchange membrane fuel cell, 

phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine 

located in the state's territorial waters of Lake Erie; methane gas emitted from an aban-

doned coal mine; waste energy recovery system placed into service or retrofitted on or 

after the effective date of the amendment of this section by S.B. 315 of the 129th general 

assembly, September 10, 2012, except that a waste energy recovery system described in 

division (A)(38)(b) of this section may be included only if it was placed into service 

between January 1, 2002, and December 31, 2004; storage facility that will promote the 

better utilization of a renewable energy resource; or distributed generation system used 

by a customer to generate electricity from any such energy. 

"Renewable energy resource" does not include a waste energy recovery system that is, or 

was, on or after January 1, 2012, included in an energy efficiency program of an electric 

distribution utility pursuant to requirements under section 4928.66 of the Revised Code. 

(b) As used in division (A)(37) of this section, "hydroelectric facility" means a hydroelec-

tric generating facility that is located at a dam on a river, or on any water discharged to a 

river, that is within or bordering this state or within or bordering an adjoining state and 

meets all of the following standards: 
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(i) The facility provides for river flows that are not detrimental for fish, wildlife, and 

water quality, including seasonal flow fluctuations as defined by the applicable licensing 

agency for the facility. 

(ii) The facility demonstrates that it complies with the water quality standards of this 

state, which compliance may consist of certification under Section 401 of the "Clean 

Water Act of 1977," 91 Stat. 1598, 1599, 33 U.S.C. 1341, and demonstrates that it has 

not contributed to a finding by this state that the river has impaired water quality under 

Section 303(d) of the "Clean Water Act of 1977," 114 Stat. 870, 33 U.S.C. 1313. 

(iii) The facility complies with mandatory prescriptions regarding fish passage as 

required by the federal energy regulatory commission license issued for the project, 

regarding fish protection for riverine, anadromous, and catadromous fish. 

(iv) The facility complies with the recommendations of the Ohio environmental protec-

tion agency and with the terms of its federal energy regulatory commission license 

regarding watershed protection, mitigation, or enhancement, to the extent of each agen-

cy's respective jurisdiction over the facility. 

(v) The facility complies with provisions of the "Endangered Species Act of 1973," 87 

Stat. 884, 16 U.S.C. 1531 to 1544, as amended. 

(vi) The facility does not harm cultural resources of the area. This can be shown through 

compliance with the terms of its federal energy regulatory commission license or, if the 

facility is not regulated by that commission, through development of a plan approved by 

the Ohio historic preservation office, to the extent it has jurisdiction over the facility. 

(vii) The facility complies with the terms of its federal energy regulatory commission 

license or exemption that are related to recreational access, accommodation, and facilities 

or, if the facility is not regulated by that commission, the facility complies with similar 

requirements as are recommended by resource agencies, to the extent they have jurisdic-

tion over the facility; and the facility provides access to water to the public without fee or 

charge. 

(viii) The facility is not recommended for removal by any federal agency or agency of 

any state, to the extent the particular agency has jurisdiction over the facility. 

(38) "Waste energy recovery system" means either of the following: 

(a) A facility that generates electricity through the conversion of energy from either of the 

following: 
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(i) Exhaust heat from engines or manufacturing, industrial, commercial, or institutional 

sites, except for exhaust heat from a facility whose primary purpose is the generation of 

electricity; 

(ii) Reduction of pressure in gas pipelines before gas is distributed through the pipeline, 

provided that the conversion of energy to electricity is achieved without using additional 

fossil fuels. 

(b) A facility at a state institution of higher education as defined in section 3345.011 of 

the Revised Code that recovers waste heat from electricity-producing engines or combus-

tion turbines and that simultaneously uses the recovered heat to produce steam, provided 

that the facility was placed into service between January 1, 2002, and December 31, 

2004. 

(39) "Smart grid" means capital improvements to an electric distribution utility's distribu-

tion infrastructure that improve reliability, efficiency, resiliency, or reduce energy 

demand or use, including, but not limited to, advanced metering and automation of sys-

tem functions. 

(40) "Combined heat and power system" means the coproduction of electricity and useful 

thermal energy from the same fuel source designed to achieve thermal-efficiency levels 

of at least sixty per cent, with at least twenty per cent of the system's total useful energy 

in the form of thermal energy. 

(B) For the purposes of this chapter, a retail electric service component shall be deemed a 

competitive retail electric service if the service component is competitive pursuant to a 

declaration by a provision of the Revised Code or pursuant to an order of the public utili-

ties commission authorized under division (A) of section 4928.04 of the Revised Code. 

Otherwise, the service component shall be deemed a noncompetitive retail electric ser-

vice. 

4928.02 State policy. 

It is the policy of this state to do the following throughout this state: 

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, 

nondiscriminatory, and reasonably priced retail electric service;  

(B) Ensure the availability of unbundled and comparable retail electric service that 

provides consumers with the supplier, price, terms, conditions, and quality options they 

elect to meet their respective needs;  
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(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective 

choices over the selection of those supplies and suppliers and by encouraging the 

development of distributed and small generation facilities;  

(D) Encourage innovation and market access for cost-effective supply- and demand-side 

retail electric service including, but not limited to, demand-side management, time-

differentiated pricing, waste energy recovery systems, smart grid programs, and 

implementation of advanced metering infrastructure;  

(E) Encourage cost-effective and efficient access to information regarding the operation 

of the transmission and distribution systems of electric utilities in order to promote both 

effective customer choice of retail electric service and the development of performance 

standards and targets for service quality for all consumers, including annual achievement 

reports written in plain language;  

(F) Ensure that an electric utility's transmission and distribution systems are available to a 

customer-generator or owner of distributed generation, so that the customer-generator or 

owner can market and deliver the electricity it produces;  

(G) Recognize the continuing emergence of competitive electricity markets through the 

development and implementation of flexible regulatory treatment;  

(H) Ensure effective competition in the provision of retail electric service by avoiding 

anticompetitive subsidies flowing from a noncompetitive retail electric service to a 

competitive retail electric service or to a product or service other than retail electric 

service, and vice versa, including by prohibiting the recovery of any generation-related 

costs through distribution or transmission rates;  

(I) Ensure retail electric service consumers protection against unreasonable sales 

practices, market deficiencies, and market power;  

(J) Provide coherent, transparent means of giving appropriate incentives to technologies 

that can adapt successfully to potential environmental mandates;  

(K) Encourage implementation of distributed generation across customer classes through 

regular review and updating of administrative rules governing critical issues such as, but 

not limited to, interconnection standards, standby charges, and net metering;  

(L) Protect at-risk populations, including, but not limited to, when considering the 

implementation of any new advanced energy or renewable energy resource;  
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(M) Encourage the education of small business owners in this state regarding the use of, 

and encourage the use of, energy efficiency programs and alternative energy resources in 

their businesses;  

(N) Facilitate the state's effectiveness in the global economy.  

In carrying out this policy, the commission shall consider rules as they apply to the costs 

of electric distribution infrastructure, including, but not limited to, line extensions, for the 

purpose of development in this state. 

4928.03 Identification of competitive services and noncompetitive services. 

Beginning on the starting date of competitive retail electric service, retail electric genera-

tion, aggregation, power marketing, and power brokerage services supplied to consumers 

within the certified territory of an electric utility are competitive retail electric services 

that the consumers may obtain subject to this chapter from any supplier or suppliers. In 

accordance with a filing under division (F) of section 4933.81 of the Revised Code, retail 

electric generation, aggregation, power marketing, or power brokerage services supplied 

to consumers within the certified territory of an electric cooperative that has made the fil-

ing are competitive retail electric services that the consumers may obtain subject to this 

chapter from any supplier or suppliers. Beginning on the starting date of competitive 

retail electric service and notwithstanding any other provision of law, each consumer in 

this state and the suppliers to a consumer shall have comparable and nondiscriminatory 

access to noncompetitive retail electric services of an electric utility in this state within its 

certified territory for the purpose of satisfying the consumer's electricity requirements in 

keeping with the policy specified in section 4928.02 of the Revised Code. 

4928.17 Corporate separation plans. 

(A) Except as otherwise provided in sections 4928.142 or 4928.143 or 4928.31 to 

4928.40 of the Revised Code and beginning on the starting date of competitive retail 

electric service, no electric utility shall engage in this state, either directly or through an 

affiliate, in the businesses of supplying a noncompetitive retail electric service and sup-

plying a competitive retail electric service, or in the businesses of supplying a noncom-

petitive retail electric service and supplying a product or service other than retail electric 

service, unless the utility implements and operates under a corporate separation plan that 

is approved by the public utilities commission under this section, is consistent with the 

policy specified in section 4928.02 of the Revised Code, and achieves all of the follow-

ing: 

(1) The plan provides, at minimum, for the provision of the competitive retail electric ser-

vice or the nonelectric product or service through a fully separated affiliate of the utility, 

and the plan includes separate accounting requirements, the code of conduct as ordered 

http://codes.ohio.gov/orc/4933.81
http://codes.ohio.gov/orc/4928.02
http://codes.ohio.gov/orc/4928.142
http://codes.ohio.gov/orc/4928.143
http://codes.ohio.gov/orc/4928.31
http://codes.ohio.gov/orc/4928.40
http://codes.ohio.gov/orc/4928.02
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by the commission pursuant to a rule it shall adopt under division (A) of sec-

tion 4928.06 of the Revised Code, and such other measures as are necessary to effectuate 

the policy specified in section 4928.02 of the Revised Code. 

(2) The plan satisfies the public interest in preventing unfair competitive advantage and 

preventing the abuse of market power. 

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or 

advantage to any affiliate, division, or part of its own business engaged in the business of 

supplying the competitive retail electric service or nonelectric product or service, includ-

ing, but not limited to, utility resources such as trucks, tools, office equipment, office 

space, supplies, customer and marketing information, advertising, billing and mailing 

systems, personnel, and training, without compensation based upon fully loaded embed-

ded costs charged to the affiliate; and to ensure that any such affiliate, division, or part 

will not receive undue preference or advantage from any affiliate, division, or part of the 

business engaged in business of supplying the noncompetitive retail electric service. No 

such utility, affiliate, division, or part shall extend such undue preference. Notwithstand-

ing any other division of this section, a utility's obligation under division (A)(3) of this 

section shall be effective January 1, 2000. 

(B) The commission may approve, modify and approve, or disapprove a corporate sepa-

ration plan filed with the commission under division (A) of this section. As part of the 

code of conduct required under division (A)(1) of this section, the commission shall 

adopt rules pursuant to division (A) of section 4928.06 of the Revised Code regarding 

corporate separation and procedures for plan filing and approval. The rules shall include 

limitations on affiliate practices solely for the purpose of maintaining a separation of the 

affiliate's business from the business of the utility to prevent unfair competitive 

advantage by virtue of that relationship. The rules also shall include an opportunity for 

any person having a real and substantial interest in the corporate separation plan to file 

specific objections to the plan and propose specific responses to issues raised in the 

objections, which objections and responses the commission shall address in its final 

order. Prior to commission approval of the plan, the commission shall afford a hearing 

upon those aspects of the plan that the commission determines reasonably require a hear-

ing. The commission may reject and require refiling of a substantially inadequate plan 

under this section. 

(C) The commission shall issue an order approving or modifying and approving a corp-

orate separation plan under this section, to be effective on the date specified in the order, 

only upon findings that the plan reasonably complies with the requirements of division 

(A) of this section and will provide for ongoing compliance with the policy specified in 

section 4928.02 of the Revised Code. However, for good cause shown, the commission 

may issue an order approving or modifying and approving a corporate separation plan 

under this section that does not comply with division (A)(1) of this section but complies 

http://codes.ohio.gov/orc/4928.06
http://codes.ohio.gov/orc/4928.02
http://codes.ohio.gov/orc/4928.06
http://codes.ohio.gov/orc/4928.02
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with such functional separation requirements as the commission authorizes to apply for 

an interim period prescribed in the order, upon a finding that such alternative plan will 

provide for ongoing compliance with the policy specified in section 4928.02 of the 

Revised Code. 

(D) Any party may seek an amendment to a corporate separation plan approved under 

this section, and the commission, pursuant to a request from any party or on its own initi-

ative, may order as it considers necessary the filing of an amended corporate separation 

plan to reflect changed circumstances. 

(E) No electric distribution utility shall sell or transfer any generating asset it wholly or 

partly owns at any time without obtaining prior commission approval. 

4901:1-37-01 Definitions. 

(A) "Affiliates" are companies that are related to each other due to common ownership or 

control. The affiliate standards shall also apply to any internal merchant function of the 

electric utility whereby the electric utility provides a competitive service.  

(B) "Commission" means the public utilities commission of Ohio.  

(C) Competitive retail electric service provider means a provider of a competitive retail 

electric service as defined in division (A)(4) of section 4928.01 of the Revised Code.  

(D) Electric services company shall have the meaning set forth in division (A)(9) of 

section 4928.01 of the Revised Code.  

(E) Electric utility shall have the meaning set forth in division (A)(11) of section 4928.01 

of the Revised Code.  

(F) Employees are all full- or part-time employees of an electric utility or its affiliates, as 

well as consultants, independent contractors, or any other persons performing various 

duties or obligations on behalf of or for an electric utility or its affiliate.  

(G) Fully allocated costs are the sum of direct costs plus an appropriate share of indirect 

costs. For purposes of these rules, the term fully allocated costs shall have the same 

meaning as the term fully loaded embedded costs as that term appears in division (A)(3) 

of section 4928.17 of the Revised Code.  

(H) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of 

the Revised Code.  

(I) "Staff" means the staff of the commission or its authorized representative.  

http://codes.ohio.gov/orc/4928.02
http://codes.ohio.gov/orc/4928.01
http://codes.ohio.gov/orc/4928.01
http://codes.ohio.gov/orc/4928.01
http://codes.ohio.gov/orc/4928.17
http://codes.ohio.gov/orc/4928.01


 

15 

4901:1-37-02 Purpose and scope. 

(A) The purpose of this chapter is to require all of the state's electric utilities to meet the 

same standards so a competitive advantage is not gained solely because of corporate 

affiliation.  

(B) This chapter is intended to create competitive equality, prevent unfair competitive 

advantage, prohibit the abuse of market power and effectuate the policy of the state of 

Ohio embodied in section 4928.02 of the Revised Code.  

(C) The commission may, upon an application or a motion filed by a party, waive any 

requirement of this chapter, other than a requirement mandated by statute, for good cause 

shown.  

(D) To ensure compliance with this chapter, examination of the books and records of 

affiliates may be necessary.  

(E) Violations of this chapter shall be subject to section 4928.18 of the Revised Code. 

The electric utility has the burden of proof to demonstrate compliance with this chapter.  

4901:1-37-06 Revisions and amendments. 

(A) All proposed revisions and/or amendments to the electric utility's approved corporate 

separation plan shall be filed with the commission, and a copy of the filing shall be pro-

vided simultaneously to the director of the utilities department (or their designee). 

(B) Except for proposals related to the sale or transfer of assets filed pursuant to rule 

4901:1-37-09 of the Administrative Code, if a filing to revise and/or amend the electric 

utility's corporate separation plan is not acted upon by the commission within sixty days 

after it is filed, the modified corporate separation plan shall be deemed approved on the 

sixty-first day after filing. 

(C) Each electric utility shall file any modified corporate separation plan in its tariff 

docket upon approval of such plan. 

  

http://codes.ohio.gov/orc/4928.02
http://codes.ohio.gov/orc/4928.18
http://codes.ohio.gov/oac/4901:1-37-09
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