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NOTICE OF APPEAL OF
APPELLANT, MID-WESTERN AUTO SALES, INC.

Plaintiff/Appellant, Mid-Western Auto Sales, Inc., by and through counsel, hereby
gives notice of its appeal to the Supreme Court of Ohio from the Opinion and Judgment of the
Twelfth District Court of Appeals for Butler County, Ohio, in Court of Appeals Case Nos.:
2014-02-029, 2014-02-030, 2014-02-031, 2014-02-032, 2014-03-067, 2014-03-068, 2014-04-
086, and 2014-04-087 (each consolidated), on January 12, 2015.

In compliance with S. Ct. Prac. R. 7.01(A)(1), Appellant states that this case raises a
substantial constitutional question; and is one of public or great general interest.

Respectfully submitted,

THOMAS G. EAGLE CO.,L.P.A.
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Wilbraham Road, Middletown, OH 45042, Kathrin Cleary, 943 Foxcroft Place, Trenton, OH
45067, Bonnie Ferrell, 1221 Jackson Lane, Middletown, OH 45044, Cathy Engel and Braun

Combs, 2102 Pearl St., Middletown, OH 45044, and Chelsea Harrison and Joshua Vitek, 212
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KRISTI LATTIMORE, et al,

IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

' BUTLER COUNTY

-vs-
CA2014-04-087

| JUDGMENT ENTRY
Defendants-Appellees. ‘

- The assignment of error properly before this coutt having been ruled upon, it is

 the order of this court that the judgments o final orders appealed from be, and the

same hereby are, reversed to the limited extent that appellant is entitled to
prejudgment interest at the statutory rate in Case Nos, CA201 4-04-086 and CA2014-
04-087, and those causes are remanded for further proceedings according to law
and consistenit with the Opinion filed the same date as this Judgment Entry. In all |

other respects, the judgrrients of the trial court are affirmed.

_ltis further ordered that a mandate be sent fo the Middletown Municipal Gourt
for execution upon this judgmenit- and that a certified copy of this Judgment Entry
shall constitute the mandate pursuant to App.R. 27, ,

Costs to be taxed 100% to appeliant in Case Nos. CA2014-02-029, CA2014-
02-030, CA2014-02-031, CA2014-02-082, CA2014-03-067, and CA2014-03-068,
50% to appellant and 50% to appellees, Cathy Engle and Braun Combs, in Case No.
CA2014-04-086, and 50% to appellant and 50% to appeliees, ‘Chelsea Harrison and
Joshua Vitek, in Case No. CA2014-04-087. | |
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H'EN’D’RIGKS’ON, J.
913 Plarntrff-appetlant Midwestern Auto Sales ‘lnc‘, appeals from multrple
- judgments of the Mrddletown Munrcrpal Court chaltenglng the-court's. award of damages |
Mrdwestern brought suit against defendants-appellees, Krrstl Lattimore and Oshae Martm _
(Case No. CA 2014 02:029), Donna J. Lee and Scott A. Lee (Case No. CA2014-02- 030)
Krng D. lussre and Karen K. Brown (Case No. CA2014 02 031) Kaithrin Cleary (Case No.
| CA2014-02- 032) King D Bussre (Case No CA2014-03-067), Bonnle Ferrell (Case No
: CA2014 -03-068), Cathy Engel and Braun Combs (Case No. CA2014—O4—086) and Chelsea

Marrison and Joshua Vitek (Case No. CA201 4-04—-087), after appeliees defaulte.d in payment
| under“th.e terms of-retafi'l~in"s.tallment contracts enteéred into to finance th.e.pUrciha'se of used
moto‘r vehicles from MtdWestern Judgments were entered in favor of M‘i:dwes’t‘e'rn‘On its
breach of contract clarms and the trlal court awarded interest on the damages awards at the
statutory rate rather than at the lnterest rate set forth in the parties' contracts.

L FACTS |
A Case No. C# -s-f014-02-029 Krlstl Lattlmore and Oshae Martln
- {92} On July 9, 2013, Midwestern frled a complamt agarnst Lattlmore and Martin’

after they defaulted under the terms of a retail installment contract entered lnto on February
5, 2013, for the purchase of a 2000 Buick Century from Mldwestern Mrdwestern asserted'
‘ .that as of June 26, 2013, $3,200.64 was due and owing pursuant fo the contractual
~agreement entereq_ into by the parties. Attached to Mrdwestem s compla_lnt were CODI,e";S of |
the "Retail Purchase Agresment (.Buyers‘ Order)" form (hereafter, Purchase Agreemerit) and

the "Retail instaliment Sale C.ontraCt" form executed by Lattimore and Martin, as well as an

account statement detarllng Lattimore and Martin's payments and subsequent defauilt en the, o

centract “The Purchase Agreement described the vehrcle bemg purchased and set forth the'
. .cash pnce of the vehrcle the down payment made by Lattrmore and Martln and the

-2-
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remaining unpaid balance. The Retail Installment Sale Contract set forth the Federal Truth- '

in- Lendmg Dlsclosures and provided that the "Annual Percentage Rate," orthe “cost of your.
‘credit as a yearly rate” was 24.89 percent The Retatl Installment Sale Contract also}'
provnded that Lattlmore and Martin were to make 36 ‘weekly . payments of $120 for the
) purchase of the vehlcle
{913} Neither Lattimore nor Martln filed an answer or otherwise appeared ln the
, actlon and Mldwestern moved for default Judgment The trial court granted default Judgment ‘
against Lattimore and Martin on November 15, 201 3, finding that Mtdweetern was entltled fo
- judgment in its favor "in the amount of $3,200.64, plus lnterest at the contrac’ted rate [Sic::]: of
3.0% per year, from the date June 26, 2013, plus the costs of [the] actlon " On November'
27, 2013 Midwestern flled a Civ.R. 60(B) motion for rellef from judgment seekmg to have
the tnal court set aside the damage award Midwestern contended that the trial court erred
as a matter of law, in awardmg mterest (including prejudgment mterest) at the statutory rate

of 3.0 percent when the Retail Installment Sale Contract. entered into by the parties provrded

foran lnterest rate of 24 89 percent However on December13 2013 pnorto the trlalcourt IR

ruling on Mldwesternsolv R. 60(B) motion, Mldwestern appealed the court's award of default "“
Judgment1 | |
B. Case No CA2014-02-030: Donna J. Lee and ScottA Lee |
{1l 4} On January 31, 2013, Midwestern ﬂled a complamt against Donna and Scott
after they defaulted under the terms of a retall lnstallment contract entered into on
September 24 2011 for the purchase of a 1999 Ford Expedltlon from Mtdwestern |

Mldwestern asserted that as of December 17,2012, $7,709. 32 was due and owrng pursuant

. Although the trial court was. dlvested of jurisdiction to consider- Mrdwestern ] C!v R, 60(8) motion for relref‘
from Judgment bécause Midwestern had appealed the entry grantrng default | judgment see Howard v. Catholic -

8ocigl Serv. of: Cuyahoga Cly., Inc., 70 Ohio St.3d 141, 147 (1994), the trial court issued an opiniionon January B :

31 2014 denying Mldwestern s motion for relief. Mldwestern has not gppealed from that decrsxon

-3-
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to the contractual agreemerit of the parties. Midwestern attached coples of the Purchase
Agreement and Retall lnstallment Sale Contract executed by Donna and Scott, as well asan
account statement detallmg Donnia and Scoit's payments and: subsequent default on: the"
contract to its complalnt The Purchase Agreement descrlbed the vehlcle elng purchased
| and set forth the cash price of the vetiicle, the down payment made by Donna and Scott, and
the remammg unpald balance. The Retail Installment Sale Contract set forth the Federal ;
Truth-in- Lendlng Dlsclosures and provrded that the "Annual Percentage Rate, " Orthe "cost
of your credit asa yearly rate™ was 24.73 percent The Retall lnstallment Sale Contract alsc
provnded that Donna and Scott were to make 59 bl-weekly payments of $15O and one
additional payment $106.09 for the purchase of the Ford Expedltlon

{1] 5} Negither Donna nor Scott flled an answer or othelwlse appeared in the actlon
and Mldwestern moved for default judgment On November 21, 201 3 the trial court granted
Mldwestems motion - for default judgment and awarded it damages "in the amount of .‘

$7. 709 32 plus interest atthe contracted rate [sic] of 3. O% per year, from the date December .

E 17 2013 plus the costs of thls actlon " On November 27 2013 Mldwestern flled a CIV R = v‘

60(B) motlon for rellef from judgment, seeking to have the trral court set asrde the damage
- award because the trial court had failed to award interest at the rate agreed to by the parties ;
in th’eReta-il Installment Contract However on December 13, 2013, 'prior“ to the t"rialc'ourt
rulmg oh Midwestern's Crv R. 80(B) motion, Midwestern appealed the. court's award of default
judgment.” - |

' C. Case No. CA2014-02-031; Kirlg D. Bussie and Karen K. Brown v

{9 6} : OnJune 6, 2013, Midwestern filed a complaint a,g-ainst'ussle- and B-rown'»aﬂer

2. After Mldwestern appealed the trial court issued a decision denying. Midwesteri's CiviR. 60(!) motion on

January 31, 2014, ‘As previously setforth, the trial court lacked jutisdiction to consider Midwestern's motiofi for = - s

rélief from Judgment after Midwestern filed its appeal. See Howard, 70 Ohio St.3d at 147. -Midwestern has riot
- appealed the trial court's January 31 2014 entry denying M|dwestern s motion for relief from judgment

-4-
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they defaulted under the terms of a retail’ rnstallment contract entered lnto on December 5,
2011 forthe purchase of a 1998 Ford Expedrtron from Mldwestern Mldwestern asserted
| that as of March 1, 2013 $9 035 33 was due and owrng pursuant to- the contractual |
agreement of the parties. Midwestern attached to its complalnt copres of the Purchase
Agreement and Retail Installment Sale Contract executed by Bus31e and Brown, as well as
an account statement detarlmg Bussie and Brown s payments and subsequent default on the |
contract. The Purchase Agreement described the vehrcle being purchased and set forth the
cash price of the vehlcle., the down payment made by Bussre and .Brown and the remaining'
unpaid balance. The Retail Instaliment Sale Contract set forth the Federal Truth- m-Lendmg
Dlsclosures and provided that the "Aninual Perceritage Rate " orthe "cost of your creditas a

yearly rate" Was 24.88 percent. The Retail lnstallment Sale Contract also provrded that'

Bussie and lrown were to make 248 weekly payments of $65 and one addltlonal payment of: |

- $9.51 for the purchase of the Ford: Expedmon

g 7} Neither Bussie nor Brown flled an answer or othen/vrse appeared in the actlon

:and Mldwestern moved. fordefault judgment .n November15 2013 the tnal cgurt entered ..

defauilt Judgment agalnst Bussre and Brown finding that Mrdwestern was. entrtled to damages
"inthe amount of $9, 035 33, plus mterest at the rate of 3. O% per year, from the date March 1,
2013, plus the costs of this action."® On December 13, 2013 Midwestern appealed the trial

court's award of default judgment against Brown and Bussre

3. Afterthe trlal court granted default judgmerit agalnst Bussie and Brown Mldwestern frled a "Motlon for
Igmm contending that'the. "prior judgmerit hag- errors in the ameunts" ;d 'had to be
' omplaint, The trial court found rio merit to Mic wester i  for
, Defauilt Judgment Mfdwestern appeals from the trial court's initial entry entering defau igmerit agair t Bussie
ang’ Brown filed on October 2, 2013, rather than from the denial of its Amended Motlen for Defauilt Judgment

4.:A revrew of the record reveals that Mldwestern never received the notice mandated by Civ.R -58(8”-- o thevtnal s
‘couift's Noveniber 15; gmen such, Midwestern is not time:barred, according t iF \); from
appeallng thetrial court!
12th Dist. Clermonit No., - . ~0.1 8, 1994 WL 721 990, *3 (Dec. 30 1994) Mrdwestern s appealm 'Case No.
: CA2014-02 031 is, therefore consndered tlmely : _

-5-
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- D. Case No. CAZ 0014-02—032 Kathrm Cleary
{9 8} On October 19 2012 Mrdwestern filed a complamt agalnst Ryan M. Iay and -
Cleary after they defaulted under the terms ofa retall lnstallment contract entered inito on:
May 18 2012 for the purchase of a 2002 Ford- F-150 from' Mldwestern ' Mtdwestern g
-asserted that as. of October 10, 2012 $7,904.39 was due and ownng pursuant to the
' contra.ctual .agreement of the parties. Midwestern attached copies - of the Purch‘as*ei '
Agreement and Retall lnstallment Sale Contract. executed by Day and Cleary, as well asan
account statement detallrng Day and Ctearys payments and subsequent default on the :
contract to its complalnt The Purchase Agreement described the vehlcle belng purchased’
: and set forth the cash pnce of the vehicle, the down payment made by Day and Cleary, andi ,
- the remammg unpald balance The Retail lnstallment Sale Contract set forth the Federal
Truth-in-Lending D»lsclos.ure.s, and prowded that the "Annual Pverce‘nta_ge Rate,_" orthe "cost o
of your credit as a yearly rate” was 24.87 percent. The Re“ta‘il' -mstalmemsaue cén’tract also :
provnded that Day. and Cleary were to make 49 bt-weekly payments of $250 and one '_
| addltlonal payment of $102 83 forthe purchase of the Ford F- 150
B {1[ 9} Neither Day nor‘Cleary‘flled an answer or otherwise appea”re'rd‘in the a-ction_, and | -
Midwestern move'd for d’efaultjudgm.e‘n‘tt On April 10, 2013, the m,agisitrate entered default .
judgment. against Day. Thereafter; on October 2 2013 the trial court entered default

judgment against Cleary and in favor of Mldwestern flndlng Mldwestern was entltled to o

judgment "in the amount of $7, 904 39, plus interest at the rate of 3 O% per- year from the e

date October 10, 2012, »p:-l.us the.costs of this action.” On November 27,2013 l\?lidweis"t’erh .

filed a Civ.R. AGQ(B-) motion for relif from judgment, seeking to have the trial court-set a‘s:ide: '

5, Although Ryan M. Day was a: co-buyer of the' 2002 Ford F—1 50 and default Judgment was rendered against

hird on- April 10, 2018, ‘Midwestern did not appeal from- the Jjudgmernit rendered against Day,  Rather,
M|dwesternsNot|ce of Appeal only sought to appeal the trial court's October 2, 2013 Judgment ofdefault agamst -

' Cleary Day, therefore, is.not a party to'the present appeal

e
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the damage award entered against Cleary Mldwestern contended that the tnal court erred "
asa matter of law, in awarding lnterest including prejudgment lnterest atthe statutory rate of__
3.0 percent when the Retail Installment Sale Contract: provsded for an-interest rate of 24 87

percent. However, on December 13 2013, prior to the trial court rulmg on Midwestern' S

Civ.R. BD(B) motron Mldwestern -appealed the courts award of default judgment agalnst 2

Cleary Mldwestern dld not appeal from the default Judgment and damage award rendered.-
agamst Day |
E. Case No. CA2014-03-067: ng D Buss:e
R 10} On June 8, 2013 Mldwestern filed a complalnt agamst Bussre after he
defaulted under the terms of a retall mstallment contract entered into on September 14,

2012, forthe purchase of a 1993 Chevrolet Lumina from Mldwestern Midwestern asserted _

that as of March 1 2013 $1,480. 55 was due and owmg pursuant to the contractual

agreement of the partles Mldwestern attached to |ts complamt coples of the Purchase

_ Agreement and Retall Installment Sale Contract executed by Bussie, as well asan account

statement detalllng lussnes payments and subsequent default on the contract The, S

Purchase Agreement descrlbed the vehicle belng purchased and set forth the cash prlce of
the vehlcle the down payment made by Bussre and the remalnlng unpald balance The
Retail Installment Sale Contract set forth the Federal Truth- m <Lending Dlsclosures and
provrded that the "Annual Percentage Rate," or the "cost of your credit as a yearly rate" wasv,- .}

24.61 percent The Retall Installment Sale Contract also. prowded that Iussua was to make

« -

6. Althoughthe trial court was dlvested of the le'lSdICtlon to congider Mrdwestern s Civ.R. 60(B) motton for rellef :
from judgment because Midwestern had appeaied the entry. granting default judgment, the trial court issued an -
opinion on. January 31, 2014 denymg Mldwestern s mption for relref Mldwestem has not appealed from that
dec:smn S

7 Because Mldwestern never- recelved the notlce mandated by Civ.R. 58(B) of the trlal court's October 2 2013 o

award of default judgment against Cleary, Midwestern's appeal of the October 2, 2013 Judgment in Case No." ‘
' CA20'I4-02-032 is canidered timely pursuantto ClV R. 58(B) and App.R. 4(A) See Zuk, 1994 WL 721 990 at *3.

-7
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five bi-w.'eje‘kly payments of $150 and one additional payment of -$"56.7=1 torthe purchase of
the ‘C‘hevrolze‘t Lumina. |

{11} Bussie .fa"i:led 'tOj ﬁl.e- an "a'nswer or otherwise appear.in the -a.ctte:n, and
o 'Midwestern tmoved 'fo'rtde"fautt.ju.dgment. On Octo’b'er-Z, 2013, the trial court entered'd‘e’;tautt
‘judgment ag‘ainst‘ Bussie, findin'g'_ that Midwestern was entitled to damages"'in the amount of |
$’631-».74, p‘,l’usvintere'st'at the rate of 30% per year, from the date March 1, 2013, _‘p‘lusth‘e 3
'cost's"of this action.” Thereafter, on Oc.to.b"er 8, 20t3 MidweStern filed a "Motio‘n for
Amended Default Judgment" to correct an errorin the amount due under the contract from
$631 74 to $1, 480 55 and to have the interest rate changed from 3.0 percent to 24 61 |
percent On November 15 2014 the magistrate |ssued a dec:snon grantrng in part and»
denying in part Mrdwestern ] motlon for amended default Judgment The maglstrate found )
- that the motion to amend was "not well taken asto the change in mterest rate " Specmcalty”‘
xthe maglstrate held that "[l]nterest is granted at the statutory rate of 3% per annum srmple

interest [as] [n]o specific contract rate was noted in the orlglnal documents " The maglstrate

dld however find that damages sheutd have: been awarded in the amount of $1 430 55, and e

lt amended the judgment to reflect thrs amount. Mrdwestern tlmely fried "Objectlons to or

Motlon to Set Aside Magistrate's Decision/Order or Alternatlve Motron for Rehef From

Judgment " arguing that it was entitled to rnterest |ncIud|ng prejudgment lnterest ata rate of

24 61 percent rather than the statutory rate of 3.0 percent pursuant to the Retarl lnstallment
Sale Contract entered rnto by the partles | |

| {912} On January 31, 2014, the trlal court overruted Mldwesterns bjectlons or

alternatlve motion for rehef frndmg that whrte the federal Truth-In- Lendrng drsclosure setforth

_in Retail Instaliment Sale Contract srgned by the partres stated that the annual percentage, o

" rate for the loan was 24. 61 percent "a readrng of the agreement does not drsclose any text o

_ that states that the Truth-ln Lendlng rate is also the contract rate forthe Ioan " Absent such : |

'-8-
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a deSIgnatron the trial court found that rt was requrred to apply the 3.0 percent statutory
lnterest rate, as setforth i inR. C.1343.03. In reachmg this determrnatlon the court neted that =
"[t]he APR as set forth in the Truth-in- Lendlng D:sclosure Statement mcludes not only the o
} mterest rate, but additional otherfees and lender charges. *** Absent aclear desrgnatlon of
the agreed upon interest rate the statutory rate must apply " Followmg the denial of lts".'
;. objectlons or alternattve motron for relief from Judgment Mldwestern appealed
| F. Case No. C:’,?"014-03-068 Bonme Ferrell |
L 13} On Apnl 23, 2013, Mrdwestern frled a complamt agalnst Ferrell after she
defaulted under the terms of a retail instaliment contract entered mto on September 26< '
2012, for the purchase of a 2002 Oldsmoblle Silhouette from Mldwestern Mrdwestern- '

,asserted that as of March 1, 2013 $631.74 was due and owmg pursuant to the contractuall

agreement of the partles Mrdwestern attached to its complamt copres of the Purchase |

Agreement and Retarl Installment Sale Contract executed by Ferrell as well as an account - |

statement detalllng Ferrells payments and subsequent default on the contract The'

. - Purchase Agreement descnbed the vehlcle being purchased and set forth the oash pnce ofs s

| ‘the vehicle, the down payment made by Ferrell -and the remalnrng unpald balance. The
Retarl lnstallment Sale Contract set forth the Federal Truth-m Lendmg Dlsclosures and
provided that the "Annual Percentage Rate," orthe "cost of your credit as a yearly rate" was' :

24 86 percent. The Retall Instaliment Sale Contract also provrded that Ferrell was to make :

L 55 weekly payments of $65 and one additronal payment of $30 40 for the purchase of the L

Oldsmablle Sllhouette

{1] 14} On September 27, 2013 Ferrell filed an answer out of tlme In her answer e

Ferrell stated that lt was her understandmg that her rnsurance company had pald off - .

’Mrdwestern follewmg an automoblle accrdent in whlch she was- mvolved A heanng on‘_'»-' B
| ‘Mldwestern s motion for default Judgment was held on Qcteber 23 201 3, before a maglstrate

: ,_9.-‘
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At i‘hlS trme Mldwestern provided evrdence of the balance due on the retail mstallmenty

contract On November 14, 2013, the magistrate issued a deCIsron grantlng Mrdwestem s .

, motlon for default Judgment flndrng that Mldwestern was entltled to recover $631 74 wrth
h interest from ‘March 1 2013 atthe statutory rate of 3 0 percent |

hl 15} Midwestern tlmely filed "Objectlons to or- Motton to Set Aside Maglstrates.

: .~Decrsmn/0rder or Alternatlve Motron for Relief From Judgment " argurrrg that lt was entrtled to
-mterest including prejudgment interest, at a rate of 24. 86 percent rather than the statutory}
rate of 3.0 percent pursuant to the Retail Installment Sale Contract entered into by the "

partres On January 31 2014, the trial court overruled Mrdwestern s objectlons or alternatrve

' motlon for relief, stating that "[t]hls Court agrees with the Iec:sron of the Magrstrate The o

APR set forth in the Truth ln-Lendmg Dlsclosure includes not only the mterest rate but' =

addttlonal other fees and lender charges. Absent a clear de&gnatron of the agreed upon', o

rnterest rate the statutory rate must apply " Followrng the denlal of |ts objectlons or
; altematlve motron for rellef from Judgment Mldwestern appealed | | ‘
| G Case No CA2014-04-086 Cathy Engle and Braun Combs | 1
{1l 16} Qn July 9, 2013, Mldwestern filed a complamt agamst Engle and Combs after 5 _} |
they defaulted underthe terms of a retail installment contract entered lnto on August 2 201 3,
forthe purchase ofa 2001 Cadillac Sevnlle from Mldwestern Mldwestern asserted that as of :
October 9, 2013 $4 337 57 was due and owing pursuant to the contractual agreementv :
B entered lnto by the parties Attached to Midwestern's complarnt were coples of the Purchase -

v Agreement and the Retall lnstallment Sale Contract form executed by Engle and Combs as.

- wellas an account statement detarlrng Engle and Combs payments and subsequent default :

~ onthe contract The Purchase Agreement descrrbed the vehucle bemg purchased and set ,' '

forth the. cash pnce of the vehlcle the down payment made by Engle and Combs and the o

" remarmng unpald balance The Retall lnstallment Sale. Contract set forth the Federal Truth- “

-10 -
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in- Lendlng Dlsctosures and prowded that the: “Annual Percentage Rate "orthe “cost of your : ',

-‘ credlt as a yearty rate" was 24 86 percent The Retall Installment Sate Contract also
i provuded that Engle and Combs were to make. 24 weekly payments of $1 50 and one;{:
additional payment of $138.59 for the purchase of the Cadlllac Seville. |

{1{ 17} On November 14 2013, Engle and Combs flled an answer Thereafter on ”
December 10, 2013 Midwestern filed a motlon for judgment on the pleadmgs Engte and
' ‘Combs did not file a brief in opposrtlon A hearing on Mldwesterns motlon was held on‘ N
January 9 2014 On- February 7, 2014, the maglstrate lssued a decusmn grantlng' '
Mldwesterns motion for judgment on the pleadlngs and awardmg judgment in favor of

Mrdwestem in the amount of %4, 337 57 WIth interest from the date of Judgment at the

statutory rate of 3.0 percent Mldwestern timely flled "Objectlons to or Mohon to Set. ASlde o

. Maglstrate s Decrsron/@rder or Alternative Motlon for Rehef From Judgment " argumg that it

was entttted to mterest lncludlng prejudgment interest, at arate of 24. 86 percent ratherthan o

the statutory rate of 3.0 percent pursuant to the Retart Instaltment Sale Contract entered mto |

' [-by the partres On March 11 2014 the trlal court overruled M:dwesterns objectrons or- el

falternatrve motlon for relief, ﬂndtng that the statutory rate of lnterest apphed The court |
therefore adopted the maglstrate s decision awardrng $4, 337 57 plus interest at the statutory |
vrate of 3.0 percent from the date of Judgment to Mldwestern ‘Midwestern timely app‘eated
- the trial court's dec1smn l_ | | ‘

H. Case No. cAz‘oﬁ 4eo4-<087:. Chélsea Harrison and Joshua Vitek

8. The trial court mrstakenly referred to the date of Judgment as January 9, 2014, whlch was the date of the

heanng on Midwesterri's - motron for judgment on the pleadings. The: maglstrates demsmn was entered on -

February 7, 2014

9 Midwestern: erroneously attached a copy of the trial court's Aprlt 2 2014 denial of Engle and Com-bs motron e

- for relief from Judgment to its Notice of Appeal. However, from the face of- Midwestern's Netice ¢
apparent that Midwestern is seekrng toappeal the trial coutt's March 11, 2014 decision overrutmg Midwestern's'
objections to the magrstrates decision and entering judgment on the pleadmgs in faVOr of MldWestern i the
.amount of $4 337.57 with lnterest atthe statutory rate of 3.0 percent :

11 -

Appeal,itis -
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{1] 18} On October 28, 201 3 Midwestern filed a complamt agalnst Harnson and Vrtek' )

- afterthey defautted under the terms of a retail installment contract entered intoon July 22 o

o 201 3, forthe purchase of a 2006 Pontrac Grand Prrx from Mldwestern Mrdwestern asserted

' .that asof September 25 2013 $8, 552 75 was due and owrng pursuant to the contractual

| agreement entered into by the partres Attached to Mrdwestern S complarnt were copres of a -

Credit Apptrcatron the Purchase Agreement, and the Retall Installment Sa!e Contract form -
executed by Harrison and Vrtek, as well as an account statement detailing Harrls;cn and
- Vitek's payments and subsequent default on the cont_ract. ;ThePTUrchase A‘gr_’eernertt”
dese»ri:b’e\'d thevve‘hi'ele be:in.gj 'purcha.’s:ezd and set forth the cash pric‘e’,'df the ve?hi'cle,tthe-dcwn i
payment made by H'a'r'risOn and Vitek “and the remaining unpaid bataﬁée ' The ‘Re‘tail”b '

lnstallment Sale Contract set forth the Federal Truth m-Lendrng Drsclosures and provrded

- that the "Annual Percentage Rate "or the "cost of your credit as a yearty rate" Was 24, 74 o |

: pe.rcent The Retart Installm.ent Sale Contract also prov1dedthat Harrrson -and Vrtek were to

make 38 braweekly payments of $200 and one add|t|ona! payment cf $82 03 fcrthe purchasev . e

L '.Of the F’ontrac Grand an

{1} 19} On November 18 2013 Harrrson and Vrtek frled separate answers to' o

Mrdwesterns complarnt "disputing" the claims brought agalnst them Thereafter on‘
December 10, 2013 Mldwestern filed a motren for Judgment on the pleadings. Harnson and
Vrtek dld not flle a brlef in opposrtron A hearrng on Mrdwesterns motlon was held on

(

January 9 2014 On February 7 2014 the magrstrate rssued a decrsron grantlng'; |

: Mrdwesterns motrcn for judgment on the pleadrngs and awardrng Judgment m favor of :

Mldwestern in the amount of $6, 552.75 with mterest »from t-he 'date of Judgm‘e‘n't at -the o

T' statutory rate of 3. 0 percent. Mldwestern trmely filed "Objectrons to or Motion to Set Asrde_- g

Mag|strate s Decnsron/Order or Alternatlve Motrcn for Relre‘f From Judgment " argurng that rt. =

" was entrtled to rnterest rncludrng prejudgment interest, ata rate of 24 74 percent rather than» 3

-12-
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the statutory rate of 3. O percent pursuant to the Retail Installment Sale Contract entered lnto :

' by the parties. . On March 11 2014 the trial .court overruled Mldwesterns objectlons or - |

alternatlve motion for relief, frndrng that the statutory rate of lnterest applled ‘The. courtj o

therefore adopted the magistrate's deClSlOl"l awardlng $6 552 75plus: rnterest at the statutery o

. rateof3.0 percent from the date judgment fo Mldwestern 10 l‘vlldwestern timely appealed the v
trial court's decnsxon | k |
I, ANALYSIS -
L) 20} Mldwestern has raised as |ts sole assrgnment of error in each of the foregorng o

‘ cases the following:

{1]21} THE TRIAL COURT ERRED lN NOT AWARDING INTEREST AT A- -

CONTRACTED RATE AND PREDATING THE JUDGMENT.
{9 22} Wlthln lts sole assrgnment of error, Mrdwestern argues that the tnal court erred .

in its award of damages Specrﬁcally, Mrdwestern contends that the trlal court should have' .

- awarded interest on the damages awards at the rates- set forth in the retarl lnstallment sales_v ,‘ T

| contracts rather than atthe 3 0 percent statutory rate Mldwestern further argues the trial -

court erred in not awarding prejudgment rnterest atthe hlgher contractual rate from the tlme, =

the money inthe contract became due and payable
A. Rate of lnte're's“t

Ril 23} As Mldwestern $ argument raises an issue of law wrth respect to the rate of

interest that should have been awarded on its breach of contract clalms our rev:ew rs de o

‘novo. See Realty Income Corp V. Garb-Ko Inc., Franklln No 13AP 35, 2013 Ohlo—4932 115 f S

33; John Sollday Fin. Group, LLC v. Sutzman, oth’ DIS’[.‘ Wayne;No. QBGAOO46,20‘09=hlo- “

10, The trial court mlstakenly referred {6 the date of judgment as January 6, 2014, whlch was the date. of the-'- -
hearing on Midwestern's motion for Judgment on the pleadings. The magrstrates decrsron was, entered on -

: _February7 2014

.v 13-
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2081 16. "A de novo review reqmres an rndependent review. of the trlal court's deCISIOn

wrthout any deference to the trrat court's determrnatron " Id.

{1] 24} R C. 1343.03(A). establlshes mterest rates for both prejudgment and post~ _'

judgment lnterest It prowdes in relevant part as follows

’ when money ‘becomes due and payable upon: any bond bill,
.note, orother instrument of writing, upon any book accourit, upon -
any settlement between parties, upon all verbal contracts. entered
into, and upon all judgments, decrees, and orders of any judicial
, tribunal for the payment of money arising out of tortious conduct
A ' ~ or a contract or other transactlon the creditor is entitled to
interest at the rate per annum determined pursuant to section
5703.47 of the Revised Code, unless a written contract provides
* a different rate of interest in relation to the money that becomes
due and payable, in WhICh case the creditor is entitled to interest
at the rate provided in that contract. (Emphasrs added)

R.C. 1343.03(A)."" | |
{9 25} The statutory rate set forth in R.C. 1343 03(A) is a default rate that is applied v‘ .
unless the parties have otherwrse agreed on a dlfferent rate of lnterest in wrltmg Realty
Income Corp at q 34 Pursuant to R C. 1343. O3(A) in orderforthere to be a devratron from |
= _,the statutory rate of. rnterest two prereqmsutes must be met "(1) there must be a wrltten,
contract between the partles and (2) the contract must prowde a rate of rnterest W|th respect .
| to money that becomes due and payable " Chappell Door Co. v. Roberts Group, Inc 12th -
‘Dist. Fayette No. CA90-09-013, 1991 WL 71980 *4(May6 1991) crtlng HobartBros. Co. v.

Weld/ng Supply Serv Inc., 21 OhIO App.3d 142 144 (10th Dist. 1985) See also Rea/ty‘

1. R C.1343, 02 also. addresses the interest rate to be awarded when acontract exusts It provrdes that "lujpon
all judgments *** rendered on any bond, bill, note; or cther instrument of- writing. contaihing. stipu orthe
paymerit of interest in accordance with section 1343.01 of the Revised Code, mterest shatl be om
paymentis miade atthe ratespecified in such instrument.” While both R.C. 13431 ang

if there is a wijtten: contract specifying the rate of interest, the creditor is entitled to est at the tate prov
the contract, R.C. 1343.08 has been applied motre frequently. See Kulton v. Hoffe Oth -
2009-Ohio 943 11 7; First Barik of Ohio v. Wigfield, 10th Dist. Nos. 07AP 61 and 07AP-

K.‘Roenald Bailey & Assoc. Co., L.PA. v, McQuaide, 6th Dist. Erie No, E=0 6, 200 L1 06
2002). 'herm‘ore where:the contract entered.into by the: parties fails to set orth an agreed rate of i estfor .
mone! | payable; R.C. 1343.08 is the: applicable statte. Ses Kulton at 17. As discussed above, R.C.

1343, 03 is the appllcables,atute in the present case as the retail instaliment sales: contracts entered into by o

' Mldwestern and appellees failed to stlpulate an agreed rate of mterest '

-14 -
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' Income Corp, 2013-0 .hl0-4932 aty 34 "Once a Judgment is rendered the rnterest rate |n the
| contract *kx w1ll contmue to govern untll the amount: due is pald " Id -citing F/rst Bank of |
Ohio v. Wigfield, 10th Dlst Franklln Nos. O?AP 561 and O7AP 562 2008 Ghl0n1278 ﬂZO

{1{ 26} Attached to: Mldwestern 'S complalnts inthe aforementloned cases were copres '
of the retail mstallment sales contracts These contracts provnde as follows

~You, the luyer (and Co-Buyer rf any) may buy the: vehlcle below

for cash or credit. ‘By: signing this contract, you choose to buy the
vehicle on- credit under the agreements in this contract. ‘You
agree to pay the Creditor-Seller (sometrmes "we" or "us" i rn this
contract) the Amount Financed and the Finance Charge in U.S.
funds accordlng to the payment schedule below, We will figure
your finance charge on a daily basis. The Truth-m-Lendmg’
*Drsclosures below are part of thls contract '

‘ Thereafter the federal truth-ln -lending dlsclosures prowde that the "annual percentage rate n '

[t]he cost of your credrt as a yearly rate " ls arate in excess of 24 percent 12 The truth “in- o

. -lendmg disclosures further state the flnance charge (or "[t]he dollar amount the credrt wrll cost o
: you "), the amount flnanced (or "[t]he amount of credit provrded to you on your behalf") the '

_.total of payments (or "ltihe amount you will have pald after you have made all payments as

i scheduled") and the total sale prrce (or"[t]he total cost of your purchase on credlt lncludlngf U

your down payment") Followmg the truth-in- lendlng dlsclosures the payment schedule forf .

the purchase of the vehicle is set forth. The contracts then provide other lmportant terms, -

such as: warranty dlsclarmers the buyers' limited nght to cancel how buyers payments are

applled to the loan, the seller s remedies upon default of payment and that the contracts are - =

/

N governed by federal law and .th law.
{1} 27} Havmg exammed the retail mstallment sales contracts we fmd that the o

'contracts fall to desrgnate a rate of mterest with, respect to money that becomes due and '

A 2. The etght retall rnstallment sales contracts entered into by appellees set forth a truth-ln-lendlng APR ranglng. o

from 24:61 percent to.24.89: ‘percerit. -For ease of discussion, we shall: reference all of the APRs set forth i

, appellees respectlve contracts- as rates in "excess of 24 percent "o

_15_
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‘payable. Nowhere within the contracts is an agreed rate of mterest set forth. Contrary to '

Mrdwesterns argument the truth-ln ~lending annual percentage rate ("APR") of 24-plus ,

percent is not a des1gnated rate of interest.” The truth-ln-lendrng APR: Irsted in the retall- o

- installment sales contracts mformed appellees of the cost of therr credrt as a yearly rate. The

- APR therefore included notonly interest but also otherﬂnance charges associated wrth the .

-loan See Oh/o Ne/ghborhood Fin. Inc v. Scott, 139 Ohio St 3d 536, 540, 2014—Ohlo-2440 ﬁ' ! -

14; Smlth V. Anderson 801 F.2d 661, 663-664 (4th Ctr 1986) (ﬂndmg that the APR "dlffers‘ e

from the general deflnrtron of rnterest rate because rt considers, by defrnrtron a broader range '
of finance charges when determrnlng the total cost of credrt as a yearly rate"). See also 15
U S.C. 1605 15 u. S C.1606. Consequently, the truth-rn-lendmg APR isnota rate of rnterest

wrth respect to money that has become due and payable

{qr 28} In support of its posmon that it is entitled fo recover rnterest at a rate in excess .

| | of 24 percent Mldwestern cites to Mar/on P/aza Inc. v D & L Ent., lnc 7th Dist. Mahomng

»NQ 09-MA-207, 2010 Ohro—6267 and Kulton v. Hoffer 9th Ilst Summlt NO 24738 20!9{

Ohlo 5943 In Mar/on Plaza the Seventh Drstnct Court of Appeals modtﬁed a damage award R

in a breach of contract case to aliow prejudgment and post-judgment mterest at the’ B

contracted rate of 18 percent rather than at the statutory rnterest rate ‘Marion P/aza atf18.

After reviewing the contract in Manon Plaza, the Seventh District found that the Ilcensrng‘ '

: vagreement "unequuvocally strpulated thatan 18% rnterest rate would apply to all amounts due - -

and payable " Id. at 1[ 12, Slmllarly, in Kulton the Nlnth Dlstnct Court of Appeals reVersed |

‘ -ancl remanded a damage award ina breach of contract case after concludlng that the tnal §

court lncorrectly calculated. damages Kulton 2009- Ohro 5943 at 17 10. The Nlnth llstnct L

' determrned that rmposrtlon of the. defauilt statutory rnterest rate was |mproper grven the g
_partles strpulatron |n a wntten settlement agreement that rnterest would accrue at a hrgher
 rate. Id at1l 9 There the settlement agreement spec:frcally provrded that "rn the event the |
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remarnder of the debt is deciared to be due interest shall accrue atthe rate of elght percent :

| (8.00%) per annum, computed monthly." ld o
{1] 29} Unhke the contracts in Marion Plaza and. Kulton the retail. mstaltment sales:‘}:: ‘

contracts entered rnto by appeliees and Mldwestern do not set forth a specmc rate’ of rnterest-

that was agreed to by all parties. As there was no "meetnng of the mrnds" or express wrltten-

,. statement that interest would accrue on amounts. due and payable at a rate hrgher than the L

statutory rate set forth i in R C. 1343. 03(A) Mldwestern is not entrtled to recover mterest at .
| rates in excess of 24 percent See Chappell Door, 1991 WL 71980 at *4 Takats V. Groth
“12th Dist. Iutler No CA93 06- 106, 1993 WL 500241, *3 (Dec 6 1993) Acccrdmgly, we find :
| that the tnal court drd not errin awardlng interest at the statutory rate of 3 0 percent o

B Award of Prejudgment Interest 1

{930} "ane a plalntlff recelves judgment on-a contract clalm the tnal court has no_ s

| dlscretron but to award prejudgment interest underR C. 1 343 OS(A) " Textiles, Inc V. Desrgn‘ L .

Wlse Inc., 12th Dlst Madlson Nos CA2009 08-015 and: CAZQGQ 08018, 201 O-Ohlo-1524 1I Coie

' ;,‘: 49 Whlte the Ianguage of R C 1343 O3(A) is: mandatory, a trrat court retarns dlscretlcn |n L

determmmg when money becomes "due and payable " Id. at 1 50 crtlng Hance v Allstate -
~ Ins. Co., 12th Dist. Ctermdnt No CA2008 10-094, 2009 Ohro-2809 f17. “Thls court revrews |

‘the trial court's determlnatron of when prejudgment mterest accrues under an abuse of .

,vdzscretlon standard " Deelf/eld Twp V. Mason 12th Dlst Warren No. CA2011 12 138, 2013-"' | f )

Ohio-779, 9. 29 An abuse of drscretlon constrtutes more than an: error of Iaw er judgment it |

reqwres a fmdrng that: the tnal coutt acted unreasonably, arbltranly, or unconscmnably Id _ o

{1[ 31} Prejudgment interest acts as compensatlon and serves to make the aggrreved o

- party whole Royal Elect Constr, Corp V. .hIO Staz‘e Univ 73 Ohio St 3d 110, 117 (1 995)

R [T]o make the aggneved party who!e the party should be compensated forthe lapse cf time o
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between accrual of the claim and judgmen‘t‘" 1d. |

BL 32} As we have prevrously determtned that the tnal court did not errin awardmg :‘ _

| damages at the statutory rnterest rate of 3. O percent the questlon now becomes whetherthe, |
trial court abused its dlscretlon in determmmg when prejudgment |nterest began accrurng in

Case Nos CA2014-02-029 CA2014-02- -030, CA2014-02- 031 CA2014—02 032 CA2014-03-’

067, and CA2014-03 068 the trial court awarded lnterest as of the date of appellees default . ”

on the retall lnstallment sales contracts. We find ‘that the tnal court dld not. abuse its ‘, ‘

dlscretlon in determmmg that prejudgment mterest atthe statutory rate 6f 3.0 percent began '

' accrumg on the date of default in these cases | |

v 33} However in Case Nos CA2014 04-086 and CA2014~04 087 we find that the -

trlal court erred by falllng to award prejudgment lnterest Although the trlal court granted’ .

Mldwestern Judgment on- the pleadlngs in each case, thereby fmdmg that appellees Engle N |
and Combs and Harnson and Vltek had defaulted on the terms of repayment underthe retall-

lnstallment sales contracts as set forthin Mldwestern s complalnts the court’s entry does not -

' ;gaward prejudgment entryfrom the tlme of default Rather the tnal court awarded ln“terest at,'.-{" :

| ~ the tlme of Judgment Such an award cannot be construed as an award of prejudgment' o
[interest. See Forsterv Lowe, 12th Dist. Warren Nos. CA97 06- 054 and CA97-06-055 1998
WL 1 17164, *4-5 (Mar. ,16., 1998). As we prewously recognlzed once a "plalr'tti-ff reCeives‘: |
Judgment on a. contract clarm the trial court must award prejudgment lnterest under RC. B
| | | 1343 03(A) Textlles 2010~ Ohlo-1 524 aty 12. Because the amount owed underthe terms" )
of the retall installment- sales contracts became due and payable upon appellees default
: Mldwestem was entltled to mterest or compensatlon for the lapse. of time between the' |

accrual ofthe clalm and the court's award of judgment See Royal Elec Constr at 1 17—1 1 8 |

Forst‘er v Lowe 12th Ilst Warren Nos CA97-06 054 and CA97 06 055 1998 WL 1171 64 L

*4-5 (Mar 16 1998) We therefore fmd that the trial court abused lts dlscretlon byfalllng to"_'v‘-v -

RTINS
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vaward prejudgment mterest at the rate of 3.0 percent |n Case Nos. CA2014—O4 -086. and:
CA201 4-04 087 from the time the retail instalimenit sales contract became due and payable.

’_ {1{ 34} Accordmgly, forthe reasons set forth above Mldwestern s sole assrgnment of :
erroris overruled in Case Nos. CA2014-02 029, CA2014-02 030 Ct “','-;0'14-02 031 CA2014~ ‘
02 032, CA2014 03 067 and CA2014 03 068, and is overruled in part and sustamed in part, |

" in Case Nos. CA2014 04-086 and CA2014 04—087 The. judgments ln Case Nos. CA201 4--] E

_ 04—086 and CA2014 04-«087 are reversed and the causes remanded to the trial court forthe

limited purpose of applymg prejudgment lnterest from the: trme the retall mstatlment sales | :

contracts become due and payable at the statutory rate of 3 0 percent N |
o ll. CONCLUSION

{4 35} Judg‘ment afﬂrmed in part, reversed in part and the matter remanded for further ' : ’-

proceedmgs consrstent W|th thls Opinion.

RINGLAND, P.J., and PIPER, J., concur.
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