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EXPLANATION OF WHY THIS CASE IS OF
PUBLIC OR GREAT GENERAL INTEREST OR

INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case involves the constitutional right of contracting parties to get what they

contracted for, and the statutory right for a contracting creditor to get the agreed,

contracted interest rate contained in the contract for a debt. There is a contract in this

case that quoted an agreed interest rate on a loan (for purchase of a car), and several

refefences to that rate as the agreed rate. Yet the courts here denied that contracted rate

in the judgments for the unpaid debt, because the rate was quoted in the Truth-in-Lending

disclosures as the "annual percentage rate," although stated in each case here as a specific

rate and the agreed rate.

As the Complaint and attached documents in this case reflect, the Appellees each

bought a car from Appellant. In the transaction were multiple documents, all on

commercially provided standardized forms, and for purposes of this issue included:

--- The "Retail Purchase Agreement (Buyer's Order)" (the "Order"), providing,

among other provisions, that:

The front and back of this Agreement and any documents which are part of this
transaction or incorporated herein comprise the entire agreement affecting this
Retail Purchase Agreement (Buyer's Order) . . . .

(Emphasis added). The Order shows the price and the amount owed. This is the contract

to buy the car.

--- The "Retail Installment Sale Contract" (RISC), providing for the buyer to

purchase the car by cash or by credit, and if by credit it provides that: 1) the "Truth in

Lending Disclosures below are part of this contract," which state the "Annual Percentage

Rate" in each case (for example, "ANNUAL PERCENTAGE RATE The cost of your
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credit as a yearly rate 24.89%"); 2) that the buyer agrees to the stated terms, including the

"Annual Percentage Rate" (the amount requested in the Complaints); and 3) that:

We will figure the Finance Charge on a daily basis at the Annual Percentage Rate
on the unpaid part of the Amount Financed.

This is essentially the contract providing for how the buyer will pay for the car

they agreed to buy, and the interest rate on the unpaid debt.

In this case the lower courts did not allow that contracted rate and instead

awarded only the much lower statutory rate, taking that contracted rate away. The

defendants each signed a contract for a stated rate of interest, but got away without

having to pay that rate of interest and instead only the much lower statutory rate when

they defaulted in the loan.

The right of parties to rely on expectations in a contract is in both the United

States and Ohio Constitutions. U.S. Const., Art. I, Section 10; Ohio Const. Art. II,

Section 28. The right to a contracted rate of interest is in the Ohio Revised Code, R.C.

1343.03, as a policy preference that if parties contract for an interest rate, they get that

rate, including if the obligation is reduced to judgment. The Appellant here was denied

that rate due only to an overly technical reading of a contract form, missing the intent of

the contract as stated in its words, and based on a standardized commercial form used by

lenders and car dealers across the country. The Decision in this case effectively renders

ineffective those standardized commercial forms as it relates to the stated and contracted

rate of interest, and stands as precedent against those forms by anyone and everyone else

who uses the same forms, or the same text in other forms.

Any lender or borrower in this state, disclosing an "Annual Percentage Rate" and

then stating that the APR "is" the contracted rate of interest on the debt, by this case
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would lose that contract rate. The importance of contracting for a rate of interest, and

holding the parties to it, is that important, and to every lender in the State, particularly

those using commercially developed standardized forms like these.

STATEMENT OF THE CASE AND FACTS

In each of these consolidated cases a complaint was filed and served seeking

damages for an unpaid car loan. The Complaints requested judgment based on the terms

of the Contract in each case which was attached to the Complaint. After service, motions

were filed in each case for judgment (either by default where there was no answer, or for

judgment on the pleadings and/or summary judgment where some response was filed),

each requesting the same relief as in the Complaints.

In each case, the trial court (with a magistrate's decision and/or judgment) granted

the award of damages (each a liquidated amount based on account records), but not

awarding interest as requested - both for prejudgment interest and at the contracted rate,

which was higher than the statutory rate -- but instead avoided only the statutory rate.

The, lower courts reasoned that the TILA disclosure of the "annual percentage rate" did

not state the "contracted" rate on the debt, even though the contracts said that the APR is

the contracted rate. In each case a timely appeal was filed. Each of these cases was then

consolidated for decision by the appeals court.

None of the Appellees (judgment debtors) filed a brief or appeared for oral

argument. The Twelfth District affirmed the trial court on January 12, 2015, for

essentially the same reasons.

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Prouosition of Law No. I: Where a written contract provides for a stated rate of
interest on an unpaid debt, and the terms provide that the stated rate is the agreed
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rate of interest, the creditor is entitled to judgment for interest on the debt at the
rate that is provided in the contract if it is higher than the statutory rate, even
though the rate is stated as the "annual percentage rate."

The lower courts erred in not awarding to Appellant the contracted rate of interest,

instead of the lesser statutory rate. The transaction, in multiple documents, included:

The front and back of this Agreement and any documents which are part of this
transaction or incorporated herein comprise the entire agreement affecting this
Retail Purchase Agreement (Buyer's Order) . . . .

And: "The Truth in Lending Disclosures below are part of this contract;" and

expressing a number for a stated "Annual Percentage Rate;" that the buyer agrees to the

stated terms, including the stated "Annual Percentage Rate" (the amount requested in the

Complaints); and that:

We will figure the Finance Charge on a daily basis at the Annual Percentage Rate
on the unpaid part of the Amount Financed.

There can be no contesting that the rate was stated and agreed according to the

plain terms of the contract. A "contract" need not be contained in one document, letter,

or other piece of paper, and it may be found in two or more written parts. See Brown's

Run County Club v. Brown, 12`h Dist. Butler No. CA95-03-048, 1995 Ohio App. LEXIS

4420, at *7-8 ("Written contracts may, and often do, consist of more than one document.

See Hubbell, Roth & Clark, Inc. v. City of Gallipolis (C.A.6, 1981), 660 F.2d 201, 207.

See, also, 1 Corbin on Contracts (Perillo Rev.1993), 171, Section 2.10."); Smith v.

Littrell, 12th Dist. Preble No. CA2001-02-004, 2001 Ohio App. LEXIS 5627, *5-6. A

contract includes not only the terms set forth in the express words, but by implication all

the provisions indispensable to effectuate the intentions of the parties, without which the

contract itself could not be performed. Williams vs. Goodyear Aircraft Corp., 84 Ohio

App. 113, 117-118, 85 N.E.2d 601 (9t' Dist. 1948).
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The contracts in this case, even if in multiple documents, provide for a contracted

interest rate. The interest statutes, R.C. 1343.02 and .03(A), provide that interest in a

judgment "shall" be that stipulated between the parties. All that is required to get the

contracted rate, when higher than the statutory rate, is a written contract that provides the

higher rate, as these do - whether considered as a whole in separate parts or as one. See

P.&W.F: vs. C.S.U. Pizza, 91 Ohio App.3d 724, 729, 633 N.E.2d 606 (8th Dist. 1993).

Both requirements were met here. Appellant was therefore entitled to the rate as

contracted.

Other courts have agreed and routinely awarded the contracted rate when higher

than the statutory rate. See, e.g., Marion Plaza, Inc. v. D & L Enterpr., 7th Dist.

Mahoning No. 09-MA-207, 2010-Ohio-6267, 'ff 15; Ternainal Tower SPE v. Kaufman, 8`h

Dist. Cuyahoga No. 91332, 2008-Ohio-5353, 1i 10; Kulton v. Hoffer, 9th Dist. Summit No.

24738, 2009-Ohi o-5943, 117.

But recently a string of trial courts have declined to award what clearly appeared

to be a contracted rate of interest, and were reversed by other appeal courts. In a forcible

entry and detainer action against a tenant, the trial court was reversed for refusing to use

the lease agreement's prescribed interest rate for the judgment to the landlord, although in

the signed lease agreement between the parties, relying on R.C. 1343.03(A). Buchenroth

v. Adkins, 3d Dist. Logan No. 8-13-17, 2014-Ohio-257.

In Reid v. Wallaby's, Inc., 2d Dist. Greene No. 2013-CA-2, 2013-Ohio-3842, the

trial court also "adjusted" the contracted rate of interest, from what was contracted to the

lower statutory rate, both pre- and post-judgment, and was reversed. The court's ruling

bears repeating at length as it confirms the result mandated here:
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Nevertheless, we agree with [appellant] that she is entitled to post-judgment
interest at the fifteen-percent rate agreed upon in the lease until the debt is paid.
As set forth above, this conclusion is consistent with the terms of the lease and the
language of R.C. 1343.02. [Footnote and other citations omitted]. The second
assignment of error is sustained.

Id. at ¶ 8 (emphasis added).

The court explained further: "The statute quoted above, R.C. 1343.02, provides:

`Upon all judgments, decrees, or orders, rendered on any * * * instrument of writing

containing stipulations for the payment of interest in accordance with section 1343.01 of

the Revised Code, interest shall be computed until payment is made at the rate specified

in such instrument.' " Id. at n.2. In addition:

Similar to R.C. 1343.02, R.C. 1343.03(A) states: "In cases other than those
provided for in sections 1343.01. and 1343.02 of the Revised Code, when money
becomes due and payable upon any * * * instrument of writing, * * * the creditor
is entitled to interest at the rate per annum determined pursuant to section 5703.47
of the Revised Code, unless a written contract provides a different rate of interest
in relation to the money that becomes due and payable, in which case the creditor
is entitled to interest at the rate provided in that contract." The Ninth District
Court of Appeals has recognized that "according to the plain language of both
R.C. 1343.02 and 1343.03, if there is a written contract specifying the rate of
interest, the creditor is entitled to interest at the rate provided in the contract."
[Citations omitted].

Id. at n.3 (emphasis added).

Finally, the court clarified the extent of the right of judgment creditors to their

contracted rate of interest, and the error in the judgments in this case:

With regard to the third assignment of error, we conclude that the trial court erred
in awarding Reid three-percent interest between April 2008 and July 2009. The
trial court reduced the interest rate from fifteen percent to three percent for this
time period because it believed Reid should have filed her lawsuit against
Wallaby's and Peh no later than April 2008, when Greene County filed its
foreclosure action against the restaurant. In reducing the interest rate, the trial
court sought to penalize Reid for failing to "minimize her damages."

As Reid points out, however, if she had filed suit earlier, she might have obtained
a judgment earlier. But the applicable interest rate in the lease would have
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remained the same. Moreover, the foreclosure was insufficient to satisfy all the
debts of the business, including Reid's claim. [Citation omitted]. The parties
agreed to a fifteen-percent rate until the debt at issue is paid. There is no change
in the interest rate pre-judgment and post judgment. Therefore, the fact that Reid
delayed in obtaining a judgment did not prejudice Wallaby's or Peh, particularly
where the judgment still remains unsatisfied. Under the circumstances before us,
we see no basis for reducing the interest rate between April 2008 and July 2009.
The third assignment of error is sustained.

Id. at 119-10 (emphasis added). See also, See Ohio Neighborhood Fin., Inc. v. Douglas,

191 Ohio App. 3d 322, 2010-Ohio-6092 (2d Dist.) (also reversing the trial court that

denied the higher rate of interest in a loan contract).

The contracted rate also applies and accrues to the judgment, pre-judgment, and

post-judgment, and overrides the statutory amount even after the Judgment. See Ohio

Neighborhood Fin., Inc. v. Douglas, supra at 4 12-13 (contractual language for agreed

interest of 25% "until paid in full" entitled plaintiff to the contracted amount, including

post judgment).

The "contract" to buy the car, plus the "contract" to finance the purchase price,

refer to each other, and contain the total contract obligation, including the interest rate.

Therefore Appellant was entitled to the contract rate of interest, including post-judgment.

It appears the lower courts though denied that contracted rate, on the basis that stating the

rate in the "annual percentage rate" disclosure did not make it a contracted rate of

interest, because "annual percentage rate" includes, in some cases (although the record

nowhere in this case reflects that) "other finance charges associated with the loan."

Midwestern Auto Sales, Inc. v. Lattimore, 12th Dist. Butler No. CA2014-02-029, 2015-

Ohio-53, ^ 27. This appears to be contrary to the Statute, and the precedent from other

courts that have considered interest rates in contracts.
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The Ohio case relied upon by the lower court, Ohio Neighborhood Fin., Inc. v.

Scott, 139 Ohio St. 3d 536, 2014-Ohio-2440, 13 N.E.3d 1115, 1i 14, had nothing to do

with the judgment rate of interest, did not deny the contracted "APR" rate stated in that

contract, and in any even specifically stated that it was, "[a]s used in this disclosure, the

APR includes not only interest but also the other finance charges associated with the

loan." (Emphasis added). That does not appear in the record of these cases, but more

importantly, nowhere did this court (or any other court this counsel can find - except this

one being appealed) find that the APR cannot also be the contracted rate.

It in fact appears that the court addressing the same contract by the same party did

find that the same contracted rate of interest, the APR, was the correct judgment rate, just

the opposite of how the lower court construed it here. See Ohio Neighborhood Fin., Inc.

v. Douglas, 191 Ohio App. 3d 322, 2010-Ohio-6092 (2d Dist.).

CONCLUSION

In this case, the contract specifically says, the APR "is" the rate of interest

stipulated between the parties. But these cases stand for the precedent that the APR

cannot be the contracted rate of interest, even though a contract says it is. This case takes

the words of this court in an inapplicable context, and uses that to take away from this

creditor/lender the contracted rate that both parties knew was being charged, and agreed

to. Because a contract has protection at constitutional and statutory levels, and this

standardized commercially adopted contract contains terms expressly providing for a

contracted rate of interest, Appellant, and any other lender using the same form, format,

terms, and/or text, is entitled to that contracted rate when the debt is not paid as agreed

and is rendered to judgment. This case, unless reviewed by this court, stands for the
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proposition that expressly stating the "APR is the contracted rate of interest," does not

allow to the lenders using that form that agreed rate of interest, and relieves the borrowers

from their agreement to that rate - voiding the consideration for the contract.

For that reason this case is that important, and should be accepted by this court for

review, and it is requested that the court do so.

^ T^OMAS G. EAGLE CO., L.P.A.

^. :.^.

omas G. Eagle (#0034492)
Counsel of Record for Appellant
Mid-Western Auto Sales, Inc.
3386 N. State Rt. 123
Lebanon, Ohio 45036
Phone: (937) 743-2545
Fax: (937) 704-9826
Email: eaglelawoffice@cs.com

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served on Kristi Lattimore

and Oshae Martin, 416 Weaver Ave, Middletown, OH 45044, Donna J. Lee and Scott A.

Lee, 3127 Madison Ave. Hamilton, OH 45015, King D. Bussie and Karen K. Brown,

3239 Wilbraham Road, Middletown, OH 45042, King D. Bussie, 3239 Wilbraham Road,

Middletown, OH 45042, Kathrin Cleary, 943 Foxcroft Place, Trenton, OH 45067. Bonnie

Ferrell, 1221 Jackson Lane, Middletown, OH 45044, Cathy Engel and Braun Combs,

2102 Pearl St., Middletown, OH 45044, and Chelsea Harrison and Joshua Vitek, 212

Rosemarie Drive, Lebanon, OH 45036, by ordinary U.S. Mail, postage prepaid, this (rr

day of 2015.

Tho G. Eag e (#0034492)
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IN THE COURT OF APPEALS

TWELFTH APPELLATEDISTRICT OF OHIO 1

BUTLER COUNTY

MIDWESTERN AUTO SALES, INC.,
0,00

^t^^ 'UIPlaintiff-Appellar7t, ^^^^

_vs- L

KRISTI LATTIMORE, et al.,

Defendants-AppeIlees.

CASE NOS: CA2014-02 029 °
CA2014-02-030
CA2014-02-031
CA2014-02-032
CA2014-03-067
CA2014-03-068
CA2014-04-086
CA2014-04-D.87

JUD"C;IVIENT ENTRY

The assignment of error properly before this court having been ruled. upon, it is
the order of this court that the judgments or final orders appealed from be, and the
same hereby are, reversed to the limited extent that appellant is entitled to
prejudgment interest at the statutory rate in Case Nos. CA2014-04-086 and CA2014-
04-087, and those causes are rernanued for further proceedings according to law
and consistent with the Opinion filed the same date as this Judgment Entry. In all
other respects, the judgments of the trial court are affirmed.

It isfiurthe.r ordered that a mandate be sent to the Middletown Municipal Court
for execution upon this judgme11 nt and that a cerfified copy of this Judgment Entry
shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed 100Q%o to appellant in Case Nos. CA2014-02-029, CA2014-
02=030, CA2014-02-031, CA.2014-02-032, CA2014-03-067, and CA2014-03-068,
50% to appellant and 50% to appellees. Cathy Engle and Braun Combs, in Case No.
CA2014-04-086, and 50% to appellant and 50% to appellees, Chelsea Harrison and
Joshua Vite.{c, in Case No. CA2014-04-087.

ingland, P

Robert A. Handri

Robin.N. Piper, Judge

JLdgE
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HENDRICKSON, J.

Butler CA20:14-02-029 thru 03:2,
-03-067, -`03-063 an-d -04=086 -04-037

(T1} 1 Pfaintiff-appellant, Midwestern Auto Sales, Inc., appeals from multiple

judgments of the Middletown Municipal Court, challenging the court's award of damages.

Midwestern broughi' suit against defendants-appellees, Kristi Lattimore and Oshae fvlartin

(Case No. CA 2014-02-029), Donna J. Lee and Scott A. Lee (Case No. GA2014-02-060);

King D. Bussie and Karen K. Brown (Case No. CA2014-02-031. , Kathrin Cleary (Case No.

CA2014=02^032), King D. Biussie (Case No. CA2014-03-067), Bonnie Ferrell (Case No.

CA2014-03-^068. ), Cathy Engel and Braun Combs (Case No. CA2014=04-086), anci Chelsea

Harrison and Joshua Vitek (Case No. CA2014-04-087), after appallees defaulte.d in payment

under the fierm:s of retail instaliment contracts entered into to finance the purchase of used

motor vehicies from Midwestern. Judgments were entered in favor of Midwestern on its

breach of contract claims, and the trial court awarded interest on the damages awards at the

statutory rate rather than at the interest rate set forth in the parties' contracts.

t FACTS

A. Case No: CA2014-02-029: Kristi Laxtimore and Qshae Martin

{¶ ti.} On July 9, 2013, Midwestern file-d a complaint against Lattimore and Martin

after they defaulted under the terms of a retail installment contract entered into on February

5, 2013, for the purchase of a 2000 Buick Century from Midwestern. Midwestern asserked

that as of June 26, 2013, $3,200.64 was due and owing pursuant to the contractual

agreement entered into by the parties. Attached to Midwestern's complaint were copies of

the "Retail Purchase Agreement (Buyers Order)" form (hereafter, Purchase Agreemont).and

the "Retail Instatlrnent Sale Contract" form executed by Lattimore and Martin, as well.a-s an

aecount staternent detailing Lattimore and Marti:n's payments and subsequent default on the

contract. The Purchas.e: Agre.ement described the vehicle bein g purchased and set forth the

-cash price of the vehicle, the down payment made by Lafitimore and Martin; and the
-2-



Butler CA2014-02-029 thru 032,
-03-067, -03-068 and -04.-086 -04-087

remaining unpaid baiance. The Retail Installment Sale Contract set forth the Federal Truth-

in-Lending Disclosures, and provided that the "Annual Percentage Rate," or the "cost of your.

credit as a yearly rate" was.24.39 percent. The Retail Installment Sale Contract also

provided that Lattimore and Martin were to make 36 weekly: p.ayments of $120 for the

purchase of the vehicle:

{J( 3} Neither Lattimore nor Martin filed an answer or otherwise appeared in the

action, and Midwestern moved for default judgment. The trial court granted default judgment

against Lattimore and Martin on November 15, 2013, finding that Midwestern was entitied to

judgment in its favor"'Sn the amount of $3,200,64, plus interest at the contraeted rate [sic] of

3.0% per year, from the date June 26, 2013, plus the costs of [the] action." On November

27, 2013, Midwestern filed a Civ.R. 60(B) motion for relief from judgment, seeking to have

the trial co.urt set aside the damage award.. IVlidwestern contended that the trial court erred,

as a matter of law, in awarding includin9 interest ( g prejudgment interest) at the statutory rate

of 3.0 percent when the Retail Installme.nt Sale Contract entered into by the parties. provided

for an interest rate of 24.89 percent; However, on December 13, 2013, priorto the trial court

ruling on Midwestern's Civ.R. 60(B) motion, Midwestem appe.aled the court's award of default

judgmertt.'

B. Case No. CA2014-02-i.030: Donna J. Lee and Scott A. Lee

{lf 4} On January 31, 2013, Midwestern filed a complaint against Donna and Scott

after they defaulted under the terms of a retail installment contract entered into on

September 24; 2011, for the purchase of a 1999 Ford Expedition from Midwestern.

Midwe:stern asserted that as of December 17, 2(312, $7,70932 wsis due and owing pursuant

1. AithaLigh the trial court was divested of jur'isdiction to consider Midwestern's Giv.R. 60(B) motion for relief
from judgrnent because Midwestern had appealed the entry granting dFfadalt)ud jmertt, see Howard v. CatholicSociat Serv of Cuyahoga Cty., inc.; 70 Ohio.St.3d 141, 147 (1994), the trial court issued an opinion on January
31, 2014 denying Midwestern's motion for relief. Midwestern has not appealed from that decision.

-3-



ButlerCA2014-02-020 thru 032.,
-03-067, -03-068 and -04-086-04-087

to the contractual agreement of the parties. Midwestern attached capies of the Purchase

-Agreement and Retail instaIlme.ntSal:e Contract executed by Donna and Scott, as well as an

account statement detailing Donna and Scott's payrrients and subsequent default on the

contract to its complaint. The Purchase Agreement described the vehicle being purchased

and setforth the cash price of the vehicle, the down payment made byDonna and Scott, and

the remaining unpaid balance. The Retail installment Sale Contract s.et forth the Federal

Truth-in-Lending Disclosures, and provided that the "Annual Percentage Rate," or the "ccfst

of your credit as a yearly rate" was 24.73 percent. The Retail Installment Sale Contract also

provirfed that Donna and Scott were to make 59 bi-weekly payments of $150 and one

additianal.payment $106.09 for the purchase of the Fo"rd Expedition;

1151 Neither Donna nor Scott filed an answer or othenni"ise app.eared in the action,

and Midwe,stern. moved for default judgment. On November 21, 2013, the trial court granted

Midwestern's motion -for default judgmerat, and awarded. it damages "in the anTount of

$7709.32, plus ir terest at the.contracted rate [sic] of 3.0°IQ per year, from the date December

17, 2013, plus the costs of thisaction." On November 27.2013; Miduvestern filed a Civ.R.

60(g) motion for relief from judgment, seeking to have the trial court set aside the damage

award because the trial court had faiied to award interest at the ratc: agreed to by the parties

in the Retail Installmerit Contract: However, on December 13, 2013, prior to the triaf court

ruling on Midwestern's Civ.R. 60(B) motion, Midwestern appealed the court's award of default

judgment.2

C. Case No: CA2014-0.'2-031: King D. Bussie ahd Karen K. Brown

{¶ 6} On June 6, 2013; Midvlrestern fileda complaint against Bussie and Brawn after

2. After Ivlidwesterrl appP.aled, the:trial court issued a dedision .denying Midwes#erh`.s Civ.R. G0(B) motion on
Januarj31, 2014. As nreviously set forth, the trial court lacked jurisdiction to consider Midwestern's motiranfor
relief from judgrnent after Midwestern filed its appeal. See Howard, 70 Ohio St.3d at 147. Midwestern has not
appeaed the trial court's January 31, 2014 en'try denying Midwestern's motion for relief from judgment:
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they defaulted under the terms of a retail installment contract ehtered irtto on December 5,

2011, for the purchase of a 1998 Ford Expedition from Midwestern. Midwestern asserte.d

that as of 'March 1, 2013, $9,035.33 was due and owing pursuant to the contractuai

agreement :of the parties. Midwestern attached to its complaint copies of the Purchase

Agreement and Retail Installment Sale Contract executed by Bussie and Brewn, as wefl as

an account statement dotailin.g Bussie and Brown's payments and subseguent default on the

contract. The Purchase Agreement described the vehicle being purchased and set forth the

cash price of the vehicle, the down payment made by BusSie and Brown, and the remaining

unpaid ba'lance. The Retail Installment Sale Contract set forkh the Federal Truth-in-L:ending

QisGlosures; and provided that the "Annual Percentage Rate," orthe "cost of your credit as a

yearly rate" as 24.$8 percent. The Retail Instal:iment Sale Contract also provided that

Bussie and B,rown were to make 248 weekly payments of $66 and one additional payment of

$9.51 for thepurchase of the Ford Expedition.

;{¶ 7} Neither Bussie nor Brown filed an answer or otherwise appeared in the action,

ahd Midwestern moved for default judgment. On November 16; 2013, the trial court erttered

default judgment against Bussie and Brown, finding that Midwestern was entitie'd to damages

"in the amount of $9,035.33, plus interest at the rate of 3.0% per year, from the date March 1,

2013, plus the costs of this action.i3 On December 13, 2013, Midwestern appealed the trial

court's award of default judgment against Brown and Bussie.:a

3. After the trial court granted default judgment against Bussie and Brown, Midwestern filed a"Nlotion for
tirriended Default Judgment," contending that the "prior judgrrtent had errors +n the amounts" and had to be
corrected to conform to the corrjplaint. The trtal court found no merit to Midwestern's Amernded Motion for
Default Judgment. fVlidwestern appeals frorri the trial court's initial entry entering defaultjutiqment against Bussie
and Browrn, filed on October 2, 2013, rather than from the denial of.its Amended Motion for Default Jucigrrcent.

4: A review of the record reveais that Midwestern never received the notice mandated by Civ.R, 58(B) of the trial
court's November 15, 2013 judgment. As such, Midwestern is riot time-barred, according to App.R. 4(A), from
appealing the trial court's November 15, 2013 judgment. See Civ.R. 58{B} and App,R.

4(A); Zuk v. Campbell,
12th Dist. Clermont No. CA94-03-018, 1994 WL 721990, *3 (Dec. 30, 1994). Midwestern's appeal in Case No.
CA2014-02-031 is, therefore; considered timely.
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D. Case No. CA20014=02-032: Kathrin Cleary

{¶ 8} On October 19, 2012, Midwestern filed a complaint again,st Ryan M. `Day and

Cleary after they defaulted under the terms of a retail instaliment contract entered into on

May 18, 2012, for the purchase of a 2002 Ford F-150 from Midwestern:*5 Midwestern

asserted that as of October 10, 2012, $7,904.39 was due and owing pursuant torthe

contractual agreement of the parties. Midwestern attached copies of the Purchase

Agreement and Retail Installment Sale Contract executed byDay and Cleary, as well as an

account statemertt detailing Day and Cleary's payments and subseguent default on the

cor•Dtract to its cornplaint: The Purchase Agreernent described the vehicle being purchased

and set forth the cash price of the vehicle, the down_ payment made by Day and Cleary, and

the remaining unpaid balance. The Retail Installment Sale Contract set forth the Federal

Truth-in-Lending Disclosures, and provided that the "Annual Percentage Rate," orthe'°cost

of your credit as a yearly rate" was 24.87 percent. The P.etail lnst^liment Sale Contract also

provided that Day and Cleary were to. make 49 bi-weekly psiyriients of $250 and one

additional payment of $102.83 for the purchase of the Ford F-150.

{T 9} Neither Day nor Cleary filed an answer or otherwise appeared in the action; and

Midwestern moved for default judgment. On April 10, 2013, the magistrate e:ntered pefault

judgment against Day. Thereafter, on October 2, 20.13, the trial court entered default

juogment against Cleary and in favor of Midwestern, finding Midwestern was entitled to

judgment ®in the amount of $7,904.39, plus interest at the rate of 3.0% per year, from the

date October 10,.2012, plus the costs of this action." On Noverrtbe`r 27, 2013, Midwesterri

filed a Civ.R. 60(B). motion for relief from judgment, seeking to have the trial courfi set aside

5. Although Ryan M. Da`r was a cc-buyer of the 2002 Ford F-150 and defauPt judgment was rendered against
him on April 10, 2013, Midwestern did not appeal from the judgment rendered against Day. Rather,
Midwestern's Notice of Appeai only sought to appeal the trial court's October 2, 2013 judgment of dcfault against
Cleary: Day, therefore, is not a party to the present appe-al.
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the damage avvai-d entered against Cleary. Midwestern contended that the trial court erred.,

as a matter of law, in awarding interest, including prejudgment ititerest; at the statutory rate of

3.0 percent when the Retail Installment Sale Contract provided for an interesfi rate of 24.87

percent. However, on Decembe"r 13, 2013, prior to the trial court ruling on Midwestern's

Civ.R. 60.(B) motion, Midwestern appealed the courts award of default judgment against

CEeary.s Midwestern did not appeal from the default judgment and damage award rendered

against Day.'

E. Case No. GA20'14-03-067: King D. Bussie

I¶ 10} Pn June 6, 2013, Midwestern filed a complaint against Bussie after he

defaulted under the terms of a retail installment contraet entered into on September 14,

2012, for the purchase of a 1993 Chevrolet Lumina from Midwestern. Midwestern asserted

that as of March 1, 2013, $1,480.55 was due and owing pursuant to the contractual

agreement of the parties. Midwestern attached to its complaint copies of the Purchase

Agreement and Retail Installment Sale Contract executed by Bussie, as well as an account

statement defiaiiing Bussie's payments and subsequentdefault on the. contract. The

Purchase Agreement described the vehicle being purchased and set forth the cash priceof

the vehicle, the down payment made by Bussie, and the remaining unpaid balance. The

Retail Installment Sale Contract set forth the Federal Truth-in-Lending Disclosures, and

provided that the "Annual Percentage Rate," or the "cost of your credit as a yearly rate" was

24.61' percent. The Retail Installment Sale Contract also provided that Bussie was to make

6. Although the trial court was divested of the jurisdictionto consider f1/lid+niestern`s Civ.R. 60(B) rriotion for relief
fr.om judgment because Midwestern had appealed the entry granting default judgmant, the trial court issue.dan.
opinion on January 31, 2014 denying Midwestern's motion for relief: Midwestern has not ap.pealed from that
decision.

7. Because Midwestern never received the notice mandated by Civ.R, 58(B) of the trial oourt's t?ctober 2, 2013
award of default judgment agairist Cleary, Midwestern's appeal of the October 2, 2013 iudgment in Case No.
CA2014-02-032 is oonsidered timely pursuant to Civ.R. 58(B) and App.R, 4(A). See Zcrk; 1994 W L 721990 at k3.
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five bi-weekiy, payments of $150 and one additional payment of $56:77 for the purehase of

the Chevrolet Lumina.

111. Bussie failed to file an answer or otherwise appear in the action, and

Nidwestern moved for default judgrnent. 0 n October 2, 2013, the trial court entered default

judgment against Bussie, finding that Midwestern was entitled to damages'in the amount of

$631.74, plus interest at the rate of 3.0°1n per,year, from the date March 1, 2013, plus the

costs of this action." Thereafter, on October 8, 2073, Midwestern filed a"°Mation for

Amended Default Judgmentto co.rrectan error in the amotant due under the contract from

$631.74 to $1,480.55 and to have the interest rate changed from 3.0 percent to 24.61

percent. On Novembe:r 15, 2014, the magistrate issued a de.oision granting in part and

denying in part Midwestern's motion for amended default judgment. The magistrate found

that the motion to amend was "no"t well taken as to the change in interest rate." Specifically

the magistrate held that "(i]nterest is granted at the statutory rate of 3% per annum simple.

interest [as]. [n]o specific contract rate was noted in the original documents." The magistrate

did, however, find that damages should have been awarded in the amount of $1,480:55, and

'it amended the judgment to reflect this amount. Midwestern timely filed "Objections to or

1Vlotion to Set Aside Magistrate's Decision/Order or Alternative Motion for Relief From

Judgment," arguing that it was entitied to interest, including prejudgment interest, at a rate of

24.61. perc:ent rather than the statutory rate of 3.0 percent pursuant to the Retail Instailment

Sale Contract entered into by the parties.

{¶ 12} On January 31; 2014, the trial court overruled Midwestern's objections or

alternative rrmotion forrelief, finding that while the federal Truth-ln-Lending disclosure set forth

in Retail Installment Sale Contract signed by the parties stated that the annual percentage

rate for the loan was 24.61 percent, "a reading of the agreement does not disclose any text

that states that the Truth"in-Lending rate is also the contract rate for the loan." Absent such
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a designation, the trial court found that it was required to apply the 3.0 p.ercent statutory

interest rate, as set forth in R.C. 1343.03. In reaching this determination, the court noted that'

"[tjhe APR as set forth in the Truth:=in-Le:nding Disclosure Stat.ement includes not only the

interest rate, but additiona[ otherfees and lencl.er cha.rges.. **^;Absent a clear designation of

the agreed upon interest rate the statutory rate must apply." Following the denial of its .

objections or alterriative motidn for relief from judgmerit, Midwestern appealed.

F. Case No, CA2014,03Bonnie Ferrell

{113} On April 23, 2013, Midwestern filed a complaint against Ferrell after she

defaulted under the terms of a retail installment contract entered into on September 26,

2012, for the puichase cif a 2002 Oldsmobile Silhouette from 1Vlidwestern. Midweste;rn

asserted that as of March 1, 2013, $631.74 was due and owin g pursuant to the contractual

agreement of the parties. Midwestern attached to its complaint copies of the Purchase

Agreement and Retail Installment Sale Contract exeGuted by Ferre[l, as well as an account

statement detaifing Ferrell's payments and subsequent defau'!t on the cQntract. The

Purohase Agreernent des.cribed the vehicle being purchased and set forth the cash price of

the vehicle, the dewn payment made by Ferrell, and the remaining unpaid ba[ance. The

Retail Installment Sale Co.ntract set forth the Federal .Truth-.in=Lending D'iseiosures, and

provided that the "Annual Percentage Rate," or the "cost of your credit as a yearly rate" was

24.86 percent. The Retail Installment Sale Contract also p:rovided that Ferrell was to make

55 weekly payments of $65 and one additional payment of $30:40 for the purchase of the

Oldsmobile Si[houette:

{^[ 14} On September 27, 2013, Ferrell filed an answer out of time: In her answer,

Ferrell stated that it was her understanding that her insurance company had paid off

Midwestern following an automobile accident in which she was Invo[ved: A hearing on

(Vlidwestern`s:mo.tion for default judgment was held on October 23, 2013, before a magistrate.
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At this tim- e, Midwestern provided evidence of the balance due on the retail instaAmen#

contract. On November 14, 2013, the magistrate issued a decision granting Midwestern`s

motion for default judgment, findin,g that Midwestern was entitied to recover $631.74 with

interest from March 1, 2013 at the statutory rate of 3.0 percent.

{¶ 15} Midwestern timely filed "Objections to or Motion to Set Aside Magistrate's

Decision/Qrder or Alternative. Motion for RelieP Frorn Judgment," arguing that it was entitled to

interest, inciuding prejudgme- nt interest, at a rate of 24.86percent rather than the statutory

rate of 3.0 percent pursuant to the Retail Installment Sale Contract entered into by the

parties. On January 31, 2014, the trial court overruled Midwestern's objections or alternative

M, otion for relief, stating that "[t]his Court agrees with the Decision of the Magistrate.. The

APR set forth in the Truth-In-Lending Di:sciosure includes not only the interest rate, but

additional other fees and lender charges. Absent a clear designation of the agreed upon

in#erest rate the sta#utory rate must apply." Following. the denial of its objections or

alterna#ive motion for relief from judgment, Midwestern appealed:

G. Gase No. CA20144-04-086: CatFiy Engle and Braun Cornbs

{¶ 16} On July 9, 2013, Midwestern filed a complaint against Erigle and Cortibs affier :

they defaulted under theterms of a retail installment contract entered into on August 2, 2013,

for the purchase of a 2001 Cadillac Seville fromm Midwestern. Midwestern asserted that as of

October 9, 2013, $4,337.57 was due and owing pursuant to the contractual agreement

entered into by the parties. Attached to Midwestern's corriplaint were copies of the Purchase

Agreement a:nd the Retail Installment Sale Contract form execute'd by Engae and Corribs, as
°

well as. an account statement detailing Engle and Combs' payments and subsequent default.

on the contract.. The Purchase Agreement described the vehicle being purchased and set

forth the cash price of the vehicle, the down payment made by Engle and Combs, and the

remaining unpaid balance. The Retail Instaliment Sale Contract set forth the Federal Truth-
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in-tending Disclosures, and. provided that the "Annual Percentage Rate," orthe "cost of your

credit as a yearly rate" was 24,96 percent. 1'he Retail Installment Sale Contract al,so

provided th.at Engle and Combs wer.e to make 24 weekly payments of $150 and one

additional payment of $138.59 for the purchase of`the Cadillac Seviile:

{¶ 17}. On November 14, 2013, Engle and Combs filed an answer. Thereafter, on

December 10, 2013, Midwestern filed a motion for judgment on the pleadings. Engle and

Combs did not file a brief in opposition. A hearing on Midwestern's motion was held on

January 9, 2014. On February 7, 2014, the magistrate issued a decision granting

Midwestern's motion for judgment on the pleadings, and awarding judgment in favor of

Midwestern in the amount of $4,337.57 with interest from the date of judgment at the

statutory rate of 3.0 percent;. Midwesterntimely filed "Objections to or Motion to Set Aside

Magistrate's Decision/Order or Alternative Motion for Relief From Judgrnent," arguing that it

was entitled to interest, including prejudgment interest; at a rate of 24.86percent rather than

the statutory rate of 3.0 percent pursuant to the Retaii Installment Sal.e Contract entered into

by the parties. Cn March 11, 2014, the trial court overruled Midwestern's objections or

alternative motion for relief, finding that the statutory rate of interest applied. l'he court,

therefore, adopted the magistrate's decision awarding $4,337.57 plus interest at the statutory

rate of 3.0 percent from the date of judgment to Midwestern.8 Midwestern timely appealed

the trial court's decision.9

H. Case No. CA2014-04=087: Chelsea Harrison and J®shua Vitek

The trial court mistakenBy referred to the date of judgment as January 9, 2014, which was the date of the
hearing on Midwestern's motion for judgment on the pleadings. The magistrate's decision was entered on
February 7, 2014.

9. Midwestern erroneously attached a copy of the;trial court's April 2, 2014 denial of Engle and Combs' nhotion
for relief from judgment to its Notice of Appeal. However, from the faoe of Midwestern's Notice of Appeal, it is
apparent that Midwestern is seeking to appeal the trial cour.t's March 11, 2014 decision overruling Nlidwestern's'
objections to the magistrate's decision and entering judgmment on the pleadings in favor of Midwestern in the
amount of $4,337.57 with interestat the statutory rate of 3.0 pereent.
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{¶ 18} On October 28, 2013, Midwestern filed a complaint against Harrison and Vitek

after they defaulte:d under the terms of a refailinstallment confiract entered into on July 22,

^)013, for the purchase of a 2006 Pontiac Grand Prix from Midwestern. Midwestern asserted

that as of September 25, 2013, $6,552.75 was due and owing pursuantto the contractual

agreement entered into by the parties. Afitached to Midwestern's complaint were copies of a

Credit Application, the Purchase Agreement, and the Retall Installment Sale Contract form

ex ecuted by Harrison and Vitek, as well as an account statement detailing Harrison and

Vitek's payments and subsequent default on the contract. The Purchase Agreement

described the veniele being purchased and set forth the cash price of the vehicle, the down

payment made by Harrison and Vitek, and the remaining, unpaid balance. The Retail

Installment Sale Contract set forth the Federal Truth=in-Lending Disclosures, and.provided

that the "Annual Percentage Rate," or the "cost of your credit as a yearly rate" was 24.74

percent. The Retail lnstallment Sale Contract also provided that Harrison and Vitek were to

make 38 bi-weekly payments of $200 and one additional payment of $82.03 forthe,purchase

of the Pontiac Grand Prix.

{¶ 19} On November 18, 2013, Harrison and. Vite.k filed separate answers to

Midv;iestern's complaint, °dis:puting" the ciaims brought against them. Thereafter, on

December 10, 2013, Midwestern filed a motion for judgment on the pleadings. Harrison and

Vitek did not file a brief in opposition. A hearing on Midwestern's motion was held on

January 9, 2014. On February 7, 2014, the magistrate issued a decision granting

Midwestern's motion for judgment on the pleadings, and awarding judgment. in favor of

Midwestern in the amount of $6,552.75 with interest frQm the date of judgment at the

statutory rate of 3.0 percent: Midwestern timely filed "Objections to or Motion to Set Aside

Magistrate,'s. D.ecision/Order or Alternative Motion forRelief-From Judgment," arguing that. it

was entitled to interest; including prejudgment interest, at a rate of 24.74 percent rather than
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the statutory rate of 3.0 percent pursuant to the Retail Installment Sale Contract entered into

by the partie.s. On March 11, 2014, the trial court overruled Mi.dwestern's objections or

alternative motion for refief; finding thatthe statutory rate of interast applied. The court,

therefore, ado:pted the magistrate's decision awarding $6,552.75 p{us interest at.the statutory

rate?of 3.0 percent from the date judgment to Midwestern.90 Midwestern timely appealed the

trial court's decision.

11. ANALYSIS.

{¶ 20} Midwestern has raised as its sole assignment of error in each of the foregoing

cases the following:

{¶ 21} THE TR1AL COURT ERRED IN NOT AWARDING INTEREST AT A

CONTRACTED RATE AND PREDATING THE JUDGMENT.

{¶ 22} Within its sole assignment of error, Midwestern argues that the trial court erred

in its award o'f damages: Specifically, Midwestern contends that the trial court should have

awarded interest on the dam.ages awards at the. rates set forth in the retail installment sales

contracts rather than at the 3.0.percent statutory rate. Midwestern further argues the tr'ial

court erred in not awarding prejudgrrient interest at the higher, contractual rate fromthe time .

the money in the contract became due and payable.

A. Rate df Interesfi

{¶ 23} As Midwestern's argument raises an issue of law with respect to the rate of

interest that should have been awarded on its breach of contract claims, our review is de

novo. See Realty Income Corp. v. Garb-Ko, inc., Franklin No. 13AP-35; 2013-0hio-4932, T

33; John Soliday Fin. Group, LLC v. Sutzman, 9th Dist. Wayne No, 08CA0046, 2009-Ohio=

10. Thetria! court mistakenly referred to the date of judgment as January 9, 2014, which was the date of the
hearing on Midwestern's motion for judgment- on the pleadings. The magistrate's decision was entered on
February 7, 2014.
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2081, ¶ 6. "A de novo review requires an independent revi.ew.of the trial court's decision

without any deference to the trial court's determination.°" Id.

{¶ 24} R.C. 1343.03(A) establishes interest rates f.or both prejudgment and p¢st-

judgment interest. It provides, in relevant part, as follows:

when money becomes due and payable upon arty bond, bill,
note, or other instrument of writing, upon any book account, upon
any settlement between parties, upon all verbal contracts entered
into, and upon all judgmenfis, decrees, and orders of any judicial
tribunal for the payment of money arising out of tortious conduct
or a contract or other transaction, the creditor is entitled to
interest at the rate per annum determined pursuant to section
5703.47 of the Revised Code, unless a written contractRrovides
a different rate of interest in relation to the tnvney that becomes
due and payable, in which case the creditor is entitled to interest
at the rate provided inthat contract. (Emphasis added).

R.C. 1343.03(A),"

{¶ 25} The statutory rate set forth in R.C. 1343.03(A) is a default rate that is. applied

unless the parties have otherwise agreed on a different rate of interest in writing; Realty

Income Corp, at ¶ 34. Pursuant to R.C. 1343:03(A), in order for there to b:e a deviation from

the statutory rate of interest, two prerequisites must be met: "(1) there must be a written

contraet between the parties; and (2) the contract must provide a rate of interest with respect

to money that be.comes due and payable." Chappell Door Co. v. Roberts Group, Inc., 12th

Dist. Fayette I^Fo. CA90-09-01.3, 1991 WL 71980, *4 (May 6, 1991), citing HobartBras. Co: v.

INe/ding Supply Serv., Cnc., 21 Ohio Ap.p..3d 142, 144 (10th Dist.1988). See also Rea/ty

11, R.C. 1343.02 also addresses the interest rate to be awarded when a contract exists, it provides that °[u]pon
aff judgments rendered on any bond, bill, note, or cither instrument of writing containing stipulations for the
paynient of interest in accordance with section 1343.01 of the Revised Code, interest shall be computed until
payrnenr is made at the rate specified in such rnstrument." While both R.C. 1343.02 and R.C. 1343.03 state that
if there is a written contract specifying the rate of interest, the creditor is entitled to interest at the rate provided in
the contract, R.C. 1343.03 has been applied more frequently. See Kutton v. Hoffer, 9th Dist. Summit No. 24738,
2009-Ohio-6943, T 7; First Bank of Ohio v. Wigfield, 10th Dist. Nos. 07AP-661 and 07AP-562, 2008--Ohio-127$;
K. Ronald Bailey & Assoc. Coe, L.P.A. v. McQuaide, 6th Dist. Erie No. E-02-006, 2002 WL 1292806 (May 24,
2002). Furthermore, where the contract entered into by the parties fails to set forth an agreed rate of interestfor
rnoney due and payable, R.C. 1343.03 is the applicable statute. See Kufton at ¶ 7. As. discussed above, R.C.
1343.03 is the applicable statute irti the present case as the retail installment sales.contracts entered into by
MidwPstern and appellees failed to stipulate an agreed rate of interest.
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lrrcorr►e Corp, 2013-Ohio=4932 at ¶ 34, "Once a juogment is rendered; the interest rate in the

contract *^` * will continue to govern unt'il #he amount due is peid." Id., citing First Bank of

Ohio v. Wigfield, 10th Dist. Franklin Nos. 07AP-561 and 07AP-562, 2008-Ohio-1 278, ¶ 20.

1¶ 26} Attacf•ied to Midwestern's cornplaints' in the aforementioned caseswere copies

of the retai{ installment sales contracts. Thes.e contracts provide as follows:

You, the Buyer (and Co-Buyer, if any} may buy the vehicle below
for cash or credit. By signing this contract, you choose to buy the
vehicle on credit under the agreements in this contract. Ybu
agree to pay the Creditor-Seiler (sometimes "we" or "us" in this
contract) the Amount Financed and the Finance Charge in U.S.
funds according to the payment schedule below. We will figu°re
your finance charge on a daily basis. The Truth-in-Lending
Disciosures below are part of this contract.

Thereafter, the federal truth-in-leiiding disclosures provide that the "anoiua{ percentago rate,"

or''[t]he cost of your credit as a yearly rate',°° is a rate in excess of 24 percent.12 The truth=in-

Iending disclosures further state the finance charge (or ' [t]he dollar amount the credit will cost

you ), the amountfinanced (or'"[t]he amount of credit provided to you on your behalf"), the

total of pamy. errts (or °°t you will have paid after you[lhe amount have made all payments as

scheduled"'), and the total sale prico (or "[t)he total cost of your purchase on credit, including

your down payment"). fallo.wing the truth-in-lending disclosures, the. paymerit schedule for

the purchase of the vehicle ia set fo:rth: The contracts then pro.vide other important terms,

such as warranty disclaimers, the buyers' limited right to cancel, how buyers' payments are

applied to the ioan, the seiler's remedies upon defaultof payment,,and that the contracts are

goveri^ed byfedera{ law and Ohio law.

{¶ 27} Having examined the retaii installment sales contracts, we find that the

contracts fai1 to designate a rate of interest with respect to money that becomes due and

12. The eight retail inskallmdnt sules contracts entered into by ellees set for#h a truth-in-lenclirig APR rangingfrorn 24.61 percent to 24.89 pervent: For ease of discussion, we shall referen.ce allof the APR's set forth in
appelleos' respective contracts as rates in"excess of 24 percent."
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payahle.. Nowhere within the contracts is an agreed rate of interest set forth. Contrary to

Midwestern's argument, the truth-ln-lending annual percentage rate ("APR") of 24-pius

percent is not a designated rate of interest. 'The tr.uth=ln-lending APR listed in the retail

installment sales contracts inforrned appellees of the cost of their credit as a yearly rate. The

APR, therefore, included not only interest but also other finance charges associated with the

loan: See Ohio Neighborhood Fin. Inc. v. Scott, 139 Ohio St.3d 5.36, 540, 2014-Oio-2440, ¶

14; Smith V. Anderson, 8`01 F.2d 661, 663-664 (4th Cir.1986) (finding that the APR "differs

from the ge:neral definition of interest rate because it considers, by definition, a broader^.,range

of finance charges when determining the total cost of credit as a yearly rate"). ,See also 15

U.S.C. 16Q5;15 U:S.C;1606. Consequently, the truth=in-lendinC APR is; not a rate of interest

with respect to money that has become due and payable.

f¶ 28) !n support of its position that it is entitled to recover interest at a rate in excess

of 24 percent, Midwestern clte:s to Marion Plaza, Inc; v. D& L Ent., Inc., 7th Dist. Mahoning

No. 09-MA-207, 2010-Chio-6261; and Kulton v. f°loffer, 9th Dist. Summit No. 24738, 2009-

Ohic-5043. In Marion Plaza, the Seventh District Court of Appeals, mocified a damage award

in a breach of contract case to allow prejudgment and post-judgment interest at the

contracted rate of 18 percent rather than at the statutory interest rate. Marion Plaza at ¶ 16.

After reviewing the contract in Marion Plaza, the Seventh Distriet found that.the licensing

agreement "unequivocally stipulated that an 18%o interest rate would apply to allamounts due

and payable." Id. at ¶ 12, Sirnilarly,.in Kulton, the Ninth District Court of Appeals reversed

and remanded a damage award in a breach of contract case after concluding that the trial

court itncorrectly calculated damages. Kulton, 2009-Ohio-5943 at ¶ 10. The Ninth District

determined that imposition of the default statutory interest rate was improper given the

parties' stipulation in a written settlei-nent agreement that interest would accrue at ahigher

rate. /d, at ¶ 9. There, the, settlement agreement speeificalty provided that "in;the eventthe

-1^-
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remainder of the debt is declared to be due, interest shall accrue at the rate of eight percent

(8.00°h) per annum, computed monthly." fd.

{¶ 29} tlniike the contracts in Marion Plaza and ICi9lton, the refail insta{Iment sales

contracts entered intoby appellees and Midwestern do not set forth a specific rate of interest

that was agreed to by all parties. As there was no "meeting of the minds" or express written

statement that interest would accrue on amounts due and payable at a rate higher than the

statutory rate set forth in R.C. 1343.03(A); Midwestern is not entitled to recover interest at

rates in excess of 24 percent. See Chappell Door, 1991 WL 71980 at *4; Takats v. Groth,

12th, Dist. Butler No, CA93 06-106,19931t1/L 500241, *3 (Dec. 6,1993): Acco.rdingBy, we find

that the trial court did not err in awarding.intorest at the statutory rate of 3:0 percent.

B. Award of Prejudgment Interest

{t 30} "Once a plainti#f receives judgment on a contract claim, the trial court has no

discretion but to award prejudgment interes# under R.C. 1343.03(A)." Textiles, Inc. v. Design

Wise, Inc., 12th Dist. Madison Nos. CA2009-08-01 5 and CA2009a08-018, 2010-Ohio-1524, ¶

4-9. While the iangua0e of R.C. 1343.03(A) is mandatory, a trial court retains discretion in ,

determining when money becomes "due and payable. " Ic/: at ¶ 50, ci#ing Hance v. Allstate

/ns. Co;, 12th Dist. Clermont No. CA2003-10-094, 20.09-Qhio-2809, ¶ 17. "This court reviews

the trial court's determination of when prejudgment interest accrues under an abuse of

discretion startdard." Deerffeld Twp. v. Mason, 12th Dist, Warren No. CA2011-12-138, 2013-

C)hio-779, ¶29. An abuse of discretion constitutes more than an error of law or judgment; it

requires a finding that the trial court acted unreasonably, arbitrariiy, orunconscion,sbly. Id.

{T31} Prejudgment intdrest acts as compensation and servPs to make the aggrieved

party whole. Royal Elect. Constr. Corp. v. Ohio State Univ.; 73 Ohio St.3d 110, 117 (1995),

"[T]o make the aggrieved partywhole, the party should be compensated for the laps-e of tirne

-17-
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between accrual of the claim and judgment:" Id.

{T 32} As we have previously determined that the triaC court did not err in awarding

dama(ges at the statutory inter.est rate of3.(3 percent, the question now becomes whethe.r the.

trial court abused its discretion in determining when prejudgment<interest began accruing. In

Case Nos. CA2014-02-020, CA2014-02 "030., CA2014-02-031, CA2014-02-032, 0R2014-03-

067, and CA2014-03-068, the trial court awarded interest as of the date of appellees' default

on the retail installment sales contracts. We find that the trial court did not abuse. its

discretion in determining that prejudgment interest, at the statutory rate of 3.0 percent, began

accruing o.n the date of default in these cases.

{¶ 33} However, in Case Nos. CA2014-04-086 and CA2014-04-087, we find that the

trial court erred by failing to award prejudgment interest: Although the trial court granted

Midwestern judgment on the pleadings in each case, thereby finding that appellees Engle

and Combs and Harrison and Vitek had defaulted on the terms of repayment under the retail

installment sales contracts as set forth in Midwestern's complaints, the court's entrydoes'not

award prejudgment entry from the time .of default. Rather, the trial court awarded interest at

the time of judgment. Such an award cannot be construed as an award of prejudgment

interest. 5ee Foister v. Lowe, 12th Dist. Warren Nos. CA97-06-054 and CA97-06-055, 1998

WL 117164, *4-5 (Mar. 16, 1998). As we previously recognized, once a plaintiff receive.s

judgment on a contract claim; the trial court must award prejudgme.nt interest under R.C.

.1343.03(A), Textiles, 2010-Qhio-1524 at ¶ 12. Because the amount owed under the terms

of the retail installment sales contracts became due and payable upon appelfees' default,

Mlidwestern was entitled to interest, or compensation, for the lapse of time ,between the

accrual of the claim and the court`s award of judgment: See Royal Elec. Constr. at 117-118;

Foister v. Lowe, 12th Dist. Warren Nos. CA97-06-054 and CA97-06-055, 1998 WL 117164,

*4"5 (Mar. 16, 1998). We therefore find that the trial court abused its discretion by failing to
-18y
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award prejudgment interest at the rate of 3.0 percent in Case Nos. CA2014-04=086 and

CA2014-04-087'from the time the retail installment sales contract became due and payable.

{¶ 34} Accordingly, for the reasons set forth above, Midwestern's sole assignment of

error is overruled in Case Nos,. CA2014-02-029, CA2014-02-030; CA2014-02-031; CA2014.-

02-032, CA2014-03-067, and CA2014-03-068, and is overruied in part.and sustained in part -

ir3 Case Nos. CA2014-04-086 and CA2014-04-087. The judgments in.Case Nos. CA2014-

134=036 and CA20144-04-087 are reversed and the causes remanded tn#he trial court forthe

limited ppur ose of a pp Iy.ing prejudgment interest from the time the retail insta:ilment sales

contracts become due and payable at the statutory rate of 3.0 percent.

Ill. CONCLUSION

{t 35} J.udgment affirmed in part, reversed in part, and the matter remanded f.orfurther

proceedings consistent with.this Opinion.

RINGLAND, P.J., and PIPER, J., concur:
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