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Notice of Appeal of Appellant 250 Shoup Mill, LLC

Appellant 250 Shoup Mill, LLC hereby gives notice of appeal to the Supreme Court of

Ohio from the Decision and Order of the Ohio Board of Tax Appeals entered in Ohio Board of

Tax Appeals case No. 2011-2226 on January 27, 2015. A copy of the decision being appealed is

attached hereto.

Appellant sets forth the following claimed errors:

1. The BTA erred in finding that the lease of the property in question is "with a view

to profit" and therefore not entitled to exemption under R.C. 5709,07(A)(1).

2. The BTA erred in finding that the property in question is not entitled to exemption

under R.C. 5709.12 because appellant does not use the property in question for

charitable purposes or R.C. 5709.121 because the property in question does not

belong to a charitable or educational institution.

Respectfully submitted,

EASTMAN & SMITH LTD.
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M. Charles Collins (0065077)
Graham A. Bluhm (0064781)
One SeaGate, 24th Floor
P. O. Box 10032
Toledo, Ohio 43699-0032
Telephone: (419) 241-6000
Fax: (419) 247-1777
Email: mccollins@eastmansmith.com

grabluhm(a^ eastmansmith. com
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Certificate of Service

I certify that a copy of this Notice of Appeal was sent by certifed mail to counsel for

appellee, Melissa W. Baldwin, Assistant Attorney General, Office of Ohio Attorney General,

30 East Broad Street, 25th Floor, Columbus, OH 43215, on February 25, 2015.

M. Charles Collins
COUNSEL FOR APPELLANT,
250 SHOUP MILL, LLC
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Mr. Williamson, Mr. Johrendt, and 1'+13r. Harbarger concur.

Appellant appeals a fmal deterrnination of the Tax Co;trmissioner wherein he denied exemption fmm real
property tamfion of certain real property, i.e., pa:rcel number E20 01008 0057, located in Montgomery
County, Ohio, for tax year 2010. We proceed to consider the matter upon the notice of appeal, the statutory
transcript certified by the commissioner, the record czfthe heaxing before this board, and the parties' written
lega:l mgrxm.ent.

In our review of this matter, we are mindful that the findings of the Tax Commissioner am presumptively
valid.. .f4tean AXumtnum Corp. 'v. Limbach .(1989), 42 Ohio St.3d 121. Consequently, it is in.cumbent upon a
taxpayer challenging a deteaniination ofthoca'missioner to rebut the presramption and to establish a clear
right to the requested relief: Bet&de t.aidens v. Kos,yttar (1974), 38 Ohzo St.2d 135;Madvest Transfer
Co. v. Farieelela^ (1968),13 t31iti St2d 138. vi this regard, the taxpayer is assigned. the burden of showing
iu what manner and to what extent the conamissi.onear'r detemtinaYian is in error. Federated Dept. Stores,
Inc. v. Lindley (1983), 5 Ohio St.3d 213.

'T'he building located on the subject parcel is used as a charter school operating under R.C. Chapter 3314 by
Horizon Science Aeademy-Daytvn High School, Inc. As explained at this board's hearing, the building is
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leased to Horzon by the appellant, a#atle-hol€ting entity, which is solely owned by New plan Leaming, Inc.
C"New I'lan'°). M-urat Arabaci, president of New Plan, explained that it is an,anprof'it, 541(c)(3)
organization that assists charter schools in findiaag and f.naneing suitable facilities, and that its darectors are
eleeted and approved by its charter school tenwts; including Horizon Science Academy, Inc., and £ouur
other chaarter schools: N7i=: :A:ra.liaai, fia*er,=expla:iueil: that Ithe properCy._1s ^l:eased: at,a-rateexpected -:to cover
the mortgage payments, construction costs, soft costs, debt service coverage ratio, and cxperatihgaxp.enses< - ..

Appellant applied, for exemptiorluu:der R.C 5709.121,.whieh generahy prtiviilees for exem.lrtion ai=•propert.y
used for charitable t ►a.rptam. The vornmissioner adrlressecl 'exemptibn under both RE. 5709.12 and R;C:
57t?9. 121, which are 'related, 'see Cancinnati Community3 Koliel v. Testa, 1,35

'
Dhia St.M.219,

2013-Ohio-396, 123, as well as R.C. 5709.07(A)(1) in the fit€a.l detexrniaatian, On appeal; appellant argiies
that the property is exempt under all th.tso sections. While appellant also asserts in its notice of appeal that
the property is exempt under R.C. 3314.082, such argument was not raised in the proceedings below and
therefore this board lacks jurisdiction to consider exem:ption under that section. See, e.g,, St, Mark Captie
Orthodox Church v. Tata (Interim Order, June 13, 2013), B'pA N+o. 201 l-Q-1330, unreported-

NNre first add.ress, exemption -under- the "chari.ta.ble use" sectioas: --IZ;.C:•-57t39.12 'and..R:C. 57'{^91^21^.; :
<`^^suant to R.C. 5"1U9.12.(I3), any institatiou, charitable r^r ^.orachari.ta'b1e, ' may qualify for a tax
exemptAon auf'it is making exclusive charitable use of its property. But if the property belongs to a eharitable
or educational institution, R.C. 5709.121 defl-nes what constitutes exclusive use of property in order to be .
exempt from taxativn." Cincinnati Community Kollel v. Testa? 135 Ohio St3d 214, 203-Qhio-396, ¶23.
R.C. 5709.121(A) provides that "[xleal, property *** belonging to a charitable or= educational institution
shail be considered as used exclusively for charitabl.e or public pugposes by su.ch institu:tion *** if***.

"(l), It is used by sueh ixiktitution, thiestate,; vr polit%cal, subdivisson, o.r by,one or more, other
centracttzalsuch institutions, the state, or political subdivisions under a lease, sublease, or other

arrangement:

"(b) For other eharitable, educational, or publxc purposes.

"(2) It is made available under the directian and control of such institution, the state, or
political subdivision for use in furffiera.n.ce of or incidental ti) its charitable, educational, or
pu.blic purposes and not with a view to profit."

The Supreme Court has broadly defined "chatity' in Plcnrxed Parenthood Assn. v. Tax Conrnr. (196 6), 5
Ohio St2d 117, as i=oll.aws

"In the absence of a legislative definition, 'charity,' in the legal sense, is the attempt in good
faith, spiritually, physically, intelleetaaliy, socially and economically to advance and benefit
manlcin.d in general, or those in need of advancement and benefit in particular, without regard
to their ability to supply that need from other sources, and without hope or expectation, if not
with positive ab:ttegataon, or gain or profit by the donor or by the instrumentality of the
charity."

At the outset, we find that the property is not entitled to exemption under R.C. 5709.12, as the owner
(appellant) does not use the'property for charitable purposes. Appellant's sole use of the property is to hold
the property and lease it to Horizon. Such use is not eharitable. See Chugrin Realty, Tna v. Testa (Apr. 29,
2014j, Bir", No. 2el 1-25223, unmpt3iisd.

We fiuther find that the property is not entitled to exempticm. un.der R.C. 5709.12 1, as the property does not
belong to a charitable or educational institution. While appellant argues that it is an "educational
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institution," it is clear that appellant exists mercly, to hold title to the property and provide a vehicle for
New Plan to assist Horizon in mecting its facility needs. Momver, appellant's status as a nonprofit
organization is not disp®sitive in the determination of whether it is a charitable institution under R.C.
5709.121. See DiaYysis Clinic, Irtc: v...IevinA 127 Ohio St.3d 215; 2010-Qhic-5071, at 125. ^Appellant,
therefore does n.ot meet, thhe requisi.tc::requirement, oi' KCr: 57t19;;121 , that1he property belong to,a,char'italale ,
car cducatiRnalinstitution: . , . ' . , . , . . -. . , . _ .; ^.' . . . . - _, . . ,. . . . . . ,

We nexttam to exemption uaidcr:l.t,.C., 57,09,07(A)(1), which, prior tait:b,eing revised:ixt.'20.11, provide0or
exer,*tion of "[plublic schoolhbuscs; ***, and tlac ground attached ta theYn necessary for -the proper
aFcclip ancy, use, and enjoyment of the schoolhouses, a.nd, not, leased or otherwise.used with a,view to
profit.°' The commissioncr deWed exemption undcr this section, citing .^ndersokMaZfbie Partnersltap v
Levin, 127 Ohio St.3d 178, 2010-C}hin-4904, and explaining that "the lessee, a non-profit corporation, is
operating a charter school on the subject property, while the appcllant, whether non-profit or for-profit, is
pfia.narily acting as a landlord collecting substantial mar.ket-xate rent. *** Therefore, the applicant clearly
has ent,ered into the lease for the subject property a.s an in-vestment and with a view to profit."

3`he ,oiiziinHssioner tites^Aridei'96`aitbie Par€nemho; supia, as dispositive in thi'g mattcr. In that case, the
Supreme Court found that a for-profit partncr6ip that leased property to an Ohio community schcol was
not entitled to tax exemption based on the school's use of the property, because the school nccupicd the
property und:er a commcrcial, for-profit lease. ln doing so, it rclied on its previous decision in Gerke v.
Purcell (1874), 25 (.11iQ St, 229, where it stated that "the `exclusion of all idea of private gain or profit°
constitutes a basic candition that private property must satisfy to qualify for this exernption."
Andersaru .̀^altbie, supre, at 120 (citing Gerke, supra, at 247). The appellant in this matter argues that
AndersonIMaltble is distinguishable, because the lessor in that case was clearly afor profit entity that
entered into the lease solely for profit. Here, appellant a:tgues, becausc 25(}:Shotip Mill.; LLC and Now Plan
are both noiip.rotit entitids; it is clear-tha,t no profit can be made from leas'zng the. s4blect prope;rties.

Upon review of the record in this matter, wc ^"ind that, -wh.ilc any excess of'rental income over eWnses is
not distributed to any private for-profit entities or individuals, Now Plan, through distributions from its
title-holding entities, does profit from its leases. While it appears to use the profits to subsidize the
operations of other tenant charter schools, it is not the use, of any profits that detennines the exempt status
of the subject propertics. See, c.g., Hubbard .PreBs v. Tracy (1993), Fi? Ohio St,3cl 564, 566. It does not
appear that any excess revenues from a single charw schacal are held for the future benefit of that certain
school; h.astcad, it appears that excess revenues are distri.hn.tcd mnong all of New Plan's tenant schools. We
therefore find that the lease of the property is "with a view to proff' and, accgrclingly, the properties are
not entitled to exemption under R.C. 5709.07(A)(1) for taxyca,r 20 10.

Based npon the foregoing, we find that appellant has failed to suTidently prove that the 'con^nissianer's
final determination was in emr. Therefore, the final determination must be, and hereby is, affirmed.
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I hereby certi£y the foregoing to be a itue
and complete copy of the aeti..c^n taken by
theBQard of Tax Appeals of the State of
Ohio and entored upon its joumal this day,
with respect to the captioned matter.

Kathlleen,M. Crowley, Board Secretary
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