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1943

(12+th General Assembly)
(Substitute Senate Bill Number 200)

AN ACT

To amend sections 323.152, 2935.01, 3317.026,
3734905, 3734907, 3769.088, 3924.66,
4305.131, 4307.05. 4307.07, 4503.065, 5117.071,
5703.05, 5703.21, 5703.37, 5703.51, 5711.31,
5715.49, 5715.50, 5717.02, 5727.26, 5727.28,
5727.39, 5727.47, 5727.471, 5727.89, 5727.91,
5727.93, 5728.01, 5728.02, 5728.03, 5728.04,
5728.06, 5728.061, 5728.07, 5728.08, 5728.09,
5728.10, 5728.11, 5728.13, 5733.021, 5733.04,
5733.05, 5733.11, 5733.12, 5733.28, 5735.06,
5735.11, 5735.12, 5735.122, 5735.13, 5735.14,
5735.141, 5735.142, 5735.18, 5735.311, 5739.01,
5739.011, 5739.02, 5739.026, 5739.031,
5739.033, 5739.05, 5739.104, 5739.13, 5739.17,
5739.31, 5739.99, 5741.01, 5741.13, 5743.05,
5743.081, 5743.53, 5743.56, 5745.11, 5745.12,
5747.025, 5747.06, 5747.08, 5747.13, 5749.07,
and 5749.08; to amend, for the purpose of
adopting a new section number as indicated in
parentheses, section 5735.311 (5728.05); to enact
new sections 5739.07 and 5741.10 and sections
5703.60 and 5703.70; and to repeal sections
5728.05, 573531, 5739.67, 5741.10, and
5747.181 of the Revised Code to amend the
procedures for determining the amounts of, and
hearing challenges to, various tax assessments and
refunds, to alter the method of adjusting eligibility
criteria for the homestead exemption, energy
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Sub. S. B. No. 200 1944

subsidies, the credit for installation of emergency
telephone systems, the personal exemption, and
the deduction for medical savings accounts, to
authorize the release by public officials of certain
information relating to vendors, to increase the
loss carryover period for corporations, to change
record-keeping requirements for certain taxpayers,
to conform state law to federal law with regard to
taxation of mobile telecommunications service, to
increase protection of tax department employees
from assault, and to make other changes relating
to the administration of the tax laws by the
Department of Taxation; and to amend the
versions of sections 5733.021 and 5733.12 of the
Revised Code that are scheduled to take effect
July 1, 2002, and the versions of sections 5727.26,
5728.08, and 5735.06 of the Revised Code that
are scheduled to take effect January 1, 2003, to
continue the provisions of this act on and after
those dates.

Be it enacted by the General Assembly of the State of Ohio:

SecTION 1. That sections 323.152, 2935.01, 33 17.026, 3734.905,
3734907, 3769.088, 3924.66, 4305.131, 4307.05, 4307.07,
4503.065, 5117.071, 5703.05, 5703.21, 5703.37, 5703.51, 5711.31,
5715.49, 5715.50, 5717.02, 5727.26, 5727.28, 5727.39, 5727.47,
5727471, 5727.89, 5727.91, 5727.93, 5728.01, 5728.02, 5728.03,
5728.04, 5728.06, 5728.061, 5728.07, 5728.08, 5728.09, 5728.10,
5728.11, 5728.13, 5733.021, 5733.04, 5733.05, 5733.11, 5733.12,
5733.28, 5735.06, 5735.11, 5735.12, 5735.122, 5735.13, 5735.14,
5735.141, 5735.142, 5735.18, 5735.311, 5739.01, 5739.011,
5739.02, 5739.026, 5739.031, 5739.033, 5739.05, 5739.104,
5739.13, 5739.17, 5739.31, 5739.99, 5741.01, 5741.13, 5743.05,
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Sub. S. B. No. 200 1945

5743.081, 5743.53, 5743.56, 5745.11, 5745.12, 5747.025, 5747.06,
5747.08, 5747.13, 5749.07, and 5749.08 be amended; that section
5735.311 (5728.05) be amended for the purpose of adopting a new
section number as indicated in parentheses; and that new sections
5739.07 and 5741.10 and sections 5703.60 and 5703.70 of the
Revised Code be enacted to read as follows:

Sec. 323.152. In addition to the reduction in taxes required under
section 319.302 of the Revised Code, taxes shall be reduced as
provided in divisions (A) and (B) of this section.

(A)(1) Division (A) of this section applies tc any of the
following:

() A person who is permanently and totally disabled;

(b) A person who is sixty-five vears of age or older;

(c) A person who is the surviving spouse of a deceased person
who was permanently and totally disabled or sixty-five years of age
or older and who applied and qualified for a reduction in taxes under
this division in the year of death, provided the surviving spouse is at
least fifty-nine but not sixty-five or more years of age on the date the
deceased spouse dies.

(2) Real property taxes on a homestead owned and occupied, or
a homestead in a housing cooperative occupied, by a person to
whom division (A) of this section applies shall be reduced for each
year for which the owner obtains a certificate of reduction from the
county auditor under section 323.154 of the Revised Code or for
which the occupant obtains a certificate of reduction in accordance
with section 323.159 of the Revised Code. The reduction shall equal
the amount obtained by multiplying the tax rate for the tax year for
which the certificate is issued by the reduction in taxable value
shown in the following schedule:

Reduce Taxable Value

Total Income by the Lesser of:
$11,900 or less $5,000 or seventy-five per cent
More than $1 1,900 but not $3,000 or sixty per cent
more than $17,500
More than $17,500 but not $1,000 or twenty-five per cent
more than $23,000
More than $23,000 -0-

(3) Each calendar year beginning-in1999, the tax commissioner
shall adjust the foregoing schedule by completing the following steps
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calculations in September of each year:

(a) Determine the ‘percentage increase in the gross domestic
product deflator determined by the bureau of economic analysis of
the United States department of commerce from the first day of Juty
January of the preceding calendar year to the last day of Jjume
December of the current preceding calendar year;

(b) Multiply that percentage increase by each of the total income
amounts, and by each dollar amount by which taxable value is
reduced, for the current tax year;

(c) Add the resulting product to each of the total income
amounts, and to each of the dollar amounts by which taxable value 1S
reduced, for the current tax year; '

(d) Round the resulting sum to the nearest multiple of one
hundred dollars.

The commissioner shall certify the amounts resulting from the
adjustment to each county auditor not later than the first day of
December each year. The certified amounts apply to the following
tax year. The commissioner shall not make the adjustment in any
calendar year in which the amounts resulting from the adjustment
would be less than the total income amounts, or less than the dollar
amounts by which taxable value is reduced, for the current tax year.

(B) Real property taxes on any homestead, and manufactured
home taxes on any manufactured or mobile home on which a
manufactured home tax is assessed pursuant to division (D)(2) of
section 4503.06 of the Revised Code, shall be reduced for each year
for which the owner obtains a certificate of reduction from the
county auditor under section 323.154 of the Revised Code. The
amount of the reduction shall equal one-fourth of the amount by
which the taxes charged and payable on the homestead or the
manufactured or mobile home are reduced for such year under
section 319.302 of the Revised Code.

(C) The reductions granted by this section do not apply to
special assessments or respread of assessments levied against the
homestead, and if there is a transfer of ownership subsequent to the
filing of an application for a reduction in taxes, such reductions are
not forfeited for such year by virtue of such transfer.

(D) The reductions in taxable value referred to in this section
shall be applied solely as a factor for the purpose of computing the
reduction of taxes under this section and shall not affect the total
value of property in any subdivision or taxing district as listed and
assessed for taxation on the tax lists and duplicates, or any direct or
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Sub. S. B. No. 200 1962

which the amounts resuiting from the adjustment would be less than
the total income amounts for the preceding year.

(B) Each In September of each year, the tax commissioner also
shall adjust the current total income amounts set forth in sections
5117.07 and 5117.09 of the Revised Code. For any year, the current
total income amounts shall equal one-half of the respective total
income amounts set forth in those sections and adjusted ander
division (A) of this section for that year.

(C) Each year, the tax commissioner shall provide both the
‘adjusted total income amounts referred to in division (A) of this
section and the current total income amounts referred to in division
(B) of this section to the director of development. :

(D) The director of development and each energy company and
energy dealer shall use the adjusted total income amounts and the
current total income amounts determined under divisions (A) and (B)
of this section in performing their duties under sections 5117.01 to
5117.12 of the Revised Code.

Sec. 5703.05. All powers, duties, and functions of the
department of taxation are vested in and shall be performed by the
tax commissioner, which powers, duties, and functions shall include,
but shall not be limited to, the following:

(A) Prescribing all blank forms which the department is
authorized to prescribe, and to provide such forms and distribute the
same as required by law and the rules of the department. The tax
commissioner shall include a mail-in registration form prescribed in
section 3503.14 of the Revised Code within the return and
instructions for the tax levied in odd-numbered years under section
5747.02 of the Revised Code, beginning with the tax levied for 1995,
The secretary of state shall bear all costs for the inclusion of the
mail-in registration form. That form shall be addressed for return to
the office of the secretary of state.

(B) Exercising the authority provided by law, including orders
from bankruptcy courts, relative to remitting or refunding taxes or
assessments, including penalties and interest thereon, illegally or
erroneously assessed or collected, or for any other reason overpaid,
and in addition, the commissioner may on written application of any
person, firm, or corporation claiming to have overpaid to the
treasurer of state at any time within five years prior to the making of
such application any tax payable under any law which the
department of taxation is required to administer which does not
contain any provision for refund, or on the commissioner's own
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Sub. S. B. No. 200 1963

mntion investigate the facts and make in triplicate -a written
statement of the commissioner's findings, and, if the commissioner
finds that there has been an overpayment, issue in triplicate a
certificate of abatement payable to the taxpayer, the taxpayer's
assigns, or legal representative which shows the amount of the
overpayment and the kind of tax overpaid. One copy of such
statement shall be entered on the journal of the commissioner, one
shall be certified to the attorney general, and one certified copy shall
be delivered to the taxpayer. All copies of the certificate of
abatement shall be transmitted to the attorney general, and if the
attorney general finds it to be correct the attorney general shall so
certify on each copy, and deliver one copy to the taxpayer, one copy
to the commissioner, and the third copy to the treasurer of state.
Except as provided in sections 5725.08 and 5725.16 of the Revised
Code the taxpayer's copy of any certificates of abatement may be
tendered by the payee or transferee thereof to the treasurer of state as
payment, to the extent of the amount thereof, of any tax payable to
the treasurer of state.

(C) Exercising the authority provided by law relative to
consenting to the compromise and settlement of tax claims;

(D) Exercising the authority provided by law relative to the use
of alternative tax bases by taxpayers in the making of personal
property tax returns,

(E) Exercising the authority provided by law relative to
authorizing the prepayment of taxes on retail sales of tangible
personal property or on the storage, use, or consumption of personal
property, and waiving the collection of such taxes from the
Consumers;

(F) Exercising the authority provided by law to revoke licenses;

(G) Maintaining a continuous study of the practical operation of
all taxation and revenue laws of the state, the manner in which and
extent to which such laws provide revenues for the support of the
state and its political subdivisions, the probable effect upon such
revenue of possible changes in existing laws, and the possible
enactment of measures providing for other forms of taxation. For this
purpose the commissioner may establish and maintain a division of
research and statistics, and may appoint necessary employees who
shall be in the unclassified civil service; the results of such study
shall be available to the members of the general assembly and the
public.

(H) Making all tax assessments, valuations, findings,
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Sub. S. B. No. 200 1964

determinations, computations, and orders the department of taxation
is by law authorized and required to make and, pursuant to time
limitations provided by law, on the commissioner's own motion,
reviewing, redetermining, or correcting any tax assessments,
valuations, findings, determinations, computations, or orders the
commissioner has made, but the commissioner shall not review,
redetermine, or correct any tax assessment,. valuation, finding,
determination, computation, or order which the commissioner has
made as to which an appeal or application for rehearing, review,
redetermination, or correction has been filed with the board of tax
appeals, unless such appeal or application is withdrawn by the
appellant or applicant or dismissed; :

() Appointing not more than five deputy tax commissioners,
who, under such regulations as the rules of the department of
taxation prescribe, may act for the commissioner in the performance
of such duties as the commissioner prescribes in the administration
of the laws which the commissioner is authorized and required to
administer, and who shall serve in the unclassified civil service at the
pleasure of the commissioner, but if a person who holds a position in
the classified service is appointed, it shall not affect the civil service
status of such person. The commissioner may designate not more
than two of the deputy commissioners tc act as commissioner in case
of the absence, disability, or recusal of the commissioner or vacancy
in the office of commissioner. The commissioner may adopt rules
relating to the order of precedence of such designated deputy
commissioners and to their assumption and administration of the
office of commissioner.

(1) Appointing and prescribing the duties of all other employees
of the department of taxation necessary in the performance of the
work of the department which the tax commissioner is by law
authorized and required to perform, and creating such divisions or
sections of employees as, in the commissioner's judgment, is proper,;

(K) Organizing the work of the department, which the
commissioner is by law authorized and required to perform, so that,
in the commissioner's judgment, an efficient and economical
administration of the laws will result;

(L) Maintaining a journal, which is open to public inspection, in
which the tax commissioner shall keep a record of all actions-taken

by final determinations of the commissioner relating-to-assessments
and-the-reasons-therefor

(M) Adopting and promulgating, in the manner provided by
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Sub. S. B. No. 200 1965

section 5703.14 of the Revised Code, all rules of the department,
including rules for the administration of sections 3517.16, 3517.17,
and 5747.081 of the Revised Code;

(N) Destroying any or all returns or assessment certificates in the
manner authorized by law;

(O) Adopting rules, in accordance with division (B) of section
325.31 of the Revised Code, governing the expenditure of moneys
from the real estate assessment fund under that division.

Sec. 5703.21. (A) Except as provided in divisions (B) and (C) of
this section, no agent of the department of taxation, except in the
agent's report to the department or when called on to testify in any
court or proceeding, shall divulge any information acquired by the
agent as to the transactions, property, or business of any person
while acting or claiming to act under orders of the department.
Whoever violates this provision shall thereafter be disqualified from
acting as an officer or employee or in any other capacity under
appointment or employment of the department.

(B)(1) For purposes of an audit pursuant to section 117.15 of the
Revised Code, or an audit of the department pursuant to Chapter
117. of the Revised Code, or an audit, pursuant to that chapter, the
objective of which is to express an opinion on a financial report or
statement prepared or issued pursuant to division (A)(7) or (9) of
section 126.21 of the Revised Code, the officers and employees of
the auditor of state charged with conducting the audit shall have
access to and the right to examine any state tax returns and state tax
return information in the possession of the department to the extent
that the access and examination are nzcessary for purposes of the
audit. Any information acquired as the result of that access and
examination shall not be divulged for any purpose other than as
required for the audit or unless the officers and employees are
required to testify in a court or proceeding under compulsion of legal
process. Whoever violates this provision shall thereafter be
disqualified from acting as an officer or employee or in any other
capacity under appointment or employment of the auditor of state.

(2) As provided by section 6103(d)(2) of the Internal Revenue
Code, any federal tax returns or federal tax information that the
department has acquired from the internal revenue service, through
federal and state statutory authority, may be disclosed to the auditor
of state solely for purposes of an audit of the department.

(C) Division (A) of this section does not prohibit any of the
following:
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FORMER R.C. 5751.53

(as originally enacted pursuant to Am. Sub. H.B. 66,
of the 125" General Assembly, eff. June 30, 2005)

(A) As used in this section:

(1) “Net income” and “taxable year” have the same meanings as in section 5733.04 of the
Revised Code.

(2) “Franchise tax year” means “tax year” as defined in section 5733.04 of the Revised
Code.

(3) “Deductible temporary differences” and “taxable temporary differences” have the
same meanings as those terms have for purposes of paragraph 13 of the statement of
financial accounting standards, number 109.

(4) “Qualifying taxpayer” means a taxpayer under this chapter that has a qualifying Ohio
net operating loss carryforward equal to or greater than the qualifying amount.

(5) “Qualifying Ohio net operating loss carryforward” means an Ohio net operating loss
carryforward that the taxpayer could deduct in whole or in part for franchise tax year
2006 under section 5733.04 of the Revised Code but for the application of division (H) of
this section. A qualifying Ohio net operating loss carryforward shall not exceed the
amount of loss carryforward from franchise tax year 2005 as reported by the taxpayer
either on a franchise tax report for franchise tax year 2005 pursuant to section 5733.02 of
the Revised Code or on an amended franchise tax report prepared in good faith for such
year and filed before July 1, 2006.

(6) “Disallowed Ohio net operating loss carryforward” means the lesser of the amounts
described in division (A)(6)(a) or (b) of this section, but the amounts described in
divisions (A)(6)(a) and (b) of this section shall each be reduced by the qualifying amount.

(2) The qualifying taxpayer's qualifying Ohio net operating loss carryforward;

(b) The Ohio net operating loss carryforward amount that the qualifying taxpayer
used to compute the related deferred tax asset reflected on its books and records
on the last day of its taxable year ending in 2004, adjusted for return to accrual,
but this amount shall be reduced by the qualifying related valuation allowance
amount. For the purposes of this section, the “qualifying related valuation
allowance amount” is the amount of Ohio net operating loss reflected in the
qualifying taxpayer's computation of the valuation allowance account, as shown
on its books and records on the last day of its taxable year ending in 2004, with
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respect to the deferred tax asset relating to its Ohio net operating loss
carryforward amount.

(7) “Other net deferred tax items apportioned to this state” is the product of (a) the
amount of net deferred tax items and (b) the fraction described in division B)(2) of
section 5733.05 for the qualifying taxpayer's franchise tax year 2005.

®)

(a) Subject to divisions (A)(8)(b) to (d) of this section, the “amount of other net deferred
tax items” is the difference between (i) the qualifying taxpayer's deductible temporary
differences, net of related valuation allowance amounts, shown on the qualifying
taxpayer's books and records on the last day of its taxable year ending in 2004, and (ii)
the qualifying taxpayer's taxable temporary differences as shown on those books and
records on that date. The amount of other net deferred tax items may be less than zero.

(b) For the purposes of computing the amount of the qualifying taxpayer's other net
deferred tax items described in division (A)(8)(a) of this section, any credit carryforward
allowed under Chapter 5733. of the Revised Code shall be excluded from the amount of
deductible temporary differences to the extent such credit carryforward amount, net of
any related valuation allowance amount, is otherwise included in the qualifying
taxpayer's deductible temporary differences, net of related valuation allowance amounts,
shown on the qualifying taxpayer's books and records on the last day of the qualifying
taxpayer's taxable year ending in 2004.

(c) No portion of the disallowed Ohio net operating loss carryforward shall be included in
the computation of the amount of the qualifying taxpayer's net deferred tax items
described in division (A)(8)(a) of this section.

(d) In no event shall the amount of other net deferred tax items apportioned to this state
exceed twenty-five per cent of the qualifying Ohio net operating loss carryforward.

(9) “Amortizable amount” means:

(a) If the qualifying taxpayer's other net deferred tax items apportioned to this state is
equal to or greater than zero, eight per cent of the sum of the qualifying taxpayer's
disallowed Ohio net operating loss carryforward and the qualifying taxpayer's other net
deferred tax items apportioned to this state:

(b) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to
this state is less than zero and if the absolute value of the amount of qualifying taxpayer's
other net deferred tax items apportioned to this state is less than the qualifying taxpayer's
disallowed net operating loss, eight per cent of the difference between the qualifying
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taxpayer's disallowed net operating loss carryforward and the absolute value of the
qualifying taxpayer's other net deferred tax items apportioned to this state;

(c) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to
this state is less than zero and if the absolute value of the amount of qualifying taxpayer's
other net deferred tax items apportioned to this state is equal to or greater than the
qualifying taxpayer's disallowed net operating loss, zero.

(10) “Books and records” means the qualifying taxpayer's books, records, and all other
information, all of which the qualifying taxpayer maintains and uses to prepare and issue
its financial statements in accordance with generally accepted accounting principles.

an

(a) Except as modified by division (A)(11)(b) of this section, “qualifying amount” means
fifty million dollars per persomn.

(b) If for franchise tax year 2005 the person was a member of a combined franchise tax
report, as provided by section 5733.052 of the Revised Code, the “qualifying amount” is,
in the aggregate, fifty million dollars for all members of that combined franchise tax
report, and for purposes of divisions (A)(6)(a) and (b) of this section, those members
shall allocate to each member any portion of the fifty million dollar amount. The total
amount allocated to the members who are qualifying taxpayers shall equal fifty million
dollars.

(B) For each calendar period beginning prior to January 1, 2030, there is hereby allowed a
nonrefundable tax credit against the tax levied each year by this chapter on each qualifying
taxpayer, on each consolidated elected taxpayer having one or more qualifying taxpayers as a
member, and on each combined taxpayer having one ot more qualifying taxpayers as a member.
The credit shall be claimed in the order specified in section 5751.98 of the Revised Code and is
allowed only to reduce the first one-half of any tax remaining after allowance of the credits that
precede it in section 5751.98 of the Revised Code. No credit under division (B) of this section
shall be allowed against the second one-half of such remaining tax.

Except as otherwise limited by divisions (C) and (D) of this section, the maximum amount of the
nonrefundable credit that may be used against the first one-half of the remaining tax for each
calendar year is as follows:

(1) For calendar year 2010, ten per cent of the amortizable amount;

(2) For calendar year 2011, twenty per cent of the amortizable amount, less all amounts
previously used;
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(3) For calendar year 2012, thirty per cent of the amortizable amount, less all amounts
previously used;

(4) For calendar year 2013, forty per cent of the amortizable amount, less all amounts
previously used;

(5) For calendar year 2014, fifty per cent of the amortizable amount, less all amounts
previously used;

(6) For calendar year 2015, sixty per cent of the amortizable amount, less all amounts
previously used;

(7) For calendar year 2016, seventy per cent of the amortizable amount, less all amounts
previously used;

(8) For calendar year 2017, eighty per cent of the amortizable amount, less all amounts
previously used;

(9) For calendar year 2018, ninety per cent of the amortizable amount, less all amounts
previously used;

(10) For each of calendar years 2019 through 2029, one hundred per cent of the
amortizable amount, less all amounts used in all previous years.

In no event shall the cumulative credit used for calendar years 2010 through 2029 exceed
one hundred per cent of the amortizable amount.

(1) Except as otherwise set forth in division (C)(2) of this section, a refundable credit is
allowed in calendar year 2030 for any portion of the qualifying taxpayer's amortizable
amount that is not used in accordance with division (B) of this section against the tax
levied by this chapter on all taxpayers.

(2) Division (C)(1) of this section shall not apply and no refundable credit shall be
available to any person if during any portion of the calendar year 2030 the person is not
subject to the tax imposed by this chapter.
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(D) Not later than June 30, 2006, each qualifying taxpayer, consolidated elected taxpayer, or
combined taxpayer that will claim for any year the credit allowed in divisions (B) and (C) of this
section shall file with the tax commissioner a report setting forth the amortizable amount
available to such taxpayer and all other related information that the commissioner, by rule,
requires. If the taxpayer does not timely file the report or fails to provide timely all information
required by this division, the taxpayer is precluded from claiming any credit amounts described
in divisions (B) and (C) of this section. Unless extended by mutual consent, the tax
commissioner may, until June 30, 2010, audit the accuracy of the amortizable amount available
to each taxpayer that will claim the credit, and adjust the amortizable amount or, if appropriate,
issue any assessment necessary to correct any €rrors found upon audit.

(E) For the purpose of calculating the amortizable amount, if the tax commissioner ascertains
that any portion of that amount is the result of a sham transaction as described in section 5703.56
of the Revised Code, the commissioner shall reduce the amortizable amount by two times the

adjustment.

(F) If one entity transfers all or a portion of its assets and equity to another entity as part of an
entity organization or reorganization or subsequent entity organization or reorganization for
which no gain or loss is recognized in whole or in part for federal income tax purposes under the
Internal Revenue Code, the credits allowed by this section shall be computed in a manner
consistent with that used to compute the portion, if any, of federal net operating losses allowed to
the respective entities under the Internal Revenue Code. The tax commissioner may prescribe
forms or rules for making the computations required by this division.

Q)
(1) Except as provided in division (F) of this section, no person shall pledge,
collateralize, hypothecate, assign, COnvey, sell, exchange, or otherwise dispose of any or
all tax credits, or any portion of any or all tax credits allowed under this section.
(2) No credit allowed under this section is subject to execution, attachment, lien, levy, or
other judicial proceeding.

(H)

)

(a) Except as set forth in division (H)(1)(b) of this section and notwithstanding division
(D(1) of section 5733.04 of the Revised Code to the contrary, each person timely and
fully complying with the reporting requirements set forth in division (D) of this section
shall not claim, and shall not be entitled to claim, any deduction or adjustment for any
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Ohio net operating loss carried forward to any one or more franchise tax years after
franchise tax year 2005.

(b) Division (H)(1)(a) of this section applies only to the portion of the Ohio net operating
loss represented by the disallowed Ohio net operating loss carryforward.

(2) Notwithstanding division (I) of section 5733.04 of the Revised Code to the contrary,
with respect to all franchise tax years after franchise tax year 2005, each person timely
and fully complying with the reporting requirements set forth in division (D) of this
section shall not claim, and shall not be entitled to claim, any deduction, exclusion, or
adjustment with respect to deductible temporary differences reflected on the person's
books and records on the last day of its taxable year ending in 2004.

(3)(a) Except as set forth in division (H)(3)(b) of this section and notwithstanding
division (I) of section 5733.04 of the Revised Code to the contrary, with respect to all
franchise tax years after franchise tax year 2005, each person timely and fully complying
with the reporting requirements set forth in division (D) of this section shall exclude from
Ohio net income all taxable temporary differences reflected on the person's books and
records on the last day of its taxable year ending in 2004.

(b) In no event shall the exclusion provided by division (H)(3)(a) of this section for any
franchise tax year exceed the amount of the taxable temporary differences otherwise
included in Ohio net income for that year.

(4) Divisions (H)(2) and (3) of this section shall apply only to the extent such items were
used in the calculations of the credit provided by this section.
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under continuing law and their nonrefundable credits. If a credit carryforward is
allowed for a nonrefundable credit that exceeds annual tax liability, the excess is
computed before the 4/5 phase-out fraction is applied. If a corporation has
refundable credits for the year, or is entitled to the credit for taxes paid on its
behalf by a partnership of which it is a partner, the refundable or partnership credit
is not included in the calculation.”®* Likewise, in 2007, corporations owe the
greater of the minimum tax or 3/5 of the difference between the tax they otherwise
would owe and the nonrefundable credits and credit carryforwards from a prior
year. Refundable credits and the partnership credit are not included in that
amount. The fractions decline in 2008 to 2/5 and in 2009 to 1/5, and any
refundable credits and the partnership credit are treated in the same fashion in each
of those years.

The act adjusts the computation of the withholding tax imposed on pass-
through entities with certain corporate OWners to reflect the phase-out of the
corporation franchise tax. The withholding tax is computed on the basis of the
total of the franchise tax liabilities of corporate owners not having a taxable
presence in Ohio (other than their ownership of the entity). The computation of
the withholding tax reflects the phase-out of the corporation franchise tax, but only
for those corporate owners that qualify for the phase-out. If a corporate owner of
the entity remains subject to the franchise tax, its share of the withholding tax
computation remains as under continuing law, without applying the phase-out
fractions.

Credit for unused net operating loss deductions, other deferred tax assets
(R.C. 5751.53 and 5751.98; Section 612.21)

The act permits corporations becoming subject to the commercial activity
tax to claim a tax credit offsetting some of the financial statement effects of losing
the ability to deduct net operating losses (NOLs) and some other deferred tax
items in computing their corporation franchise tax, which is being phased out for
most corporations. Under the law in operation before the tax is fully phased out,
corporations may deduct NOLs in computing their net incomes and may catrry

252 The partnership credit, known as the "qualifying pass-through entity tax credit," is a
credit for taxes paid by a partnership or other pass-through entity on behalf of a

corporation that is a partner or owner of a pass-through entity doing business in Ohio,
but which itself does not have any taxable business presence in the state. A withholding
tax is imposed on the partnership or entity to ensure that the corporation satisfies its

franchise tax obligation. Tl he corporation then is credited with the tax paid on its behalf
by the entity against the corporation's individual franchise tax obligation.
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forward any excess NOL that is not applied to the current year's net income
computation; NOLs may be carried forward for up to 20 years.?>}

Under accounting standards that govern accounting for income taxes, a
taxpayer's ability to carry forward currently unused NOLSs, credits, and other tax
items that may reduce future tax liabilities create what are known as deductible
temporary differences. The differences arise from differences in tax accounting
versus financial accounting for events--such as an operating loss--that affect
financial statements in a different time period from when they affect the tax
accounts. To the extent these differences under the current tax laws are more
likely than not to result in a future reduction in tax liability (e.g., a future
deduction of a currently unused NOL), they represent a deferred tax asset on the
current balance sheet.** But if some event occurs that causes the asset to lose
value before its value is fully realized--for example, because of a reduction in
future tax rates or the disallowance of the deduction because of legislative
changes--the loss of value must be recorded on current financial statements when
the event occurs, which results in a current net accounting loss.

The act addresses the current financial effects of such losses by permitting
some corporations to claim a credit against the commercial activity tax. In effect,
the credit represents a new deferred tax asset to offset some of the financial loss
resulting from the devaluation of the existing deferred tax asset. The credit is
available only for corporations that have a qualifying NOL carryforward, after
adjusting for other net temporary differences (see below), that exceeds $50
million. (In effect, the credit offsets only losses from the disallowance of NOL
carryforwards to the extent those losses exceed $50 million.) If a corporation filed
a combined franchise tax report with related corporations for tax year 2005, the
$50 million threshold is divisible among the corporations filing the combined
report. The NOL carryforward amount after deducting the $50 million amount is
termed the "disallowed Ohio net operating loss carryforward."

NOL carryforwards qualify for the credit computation only if they are
otherwise deductible in franchise tax year 2006 and to the extent they do not
exceed the carryforward available from franchise tax year 2005.** The amount of

253 However, the carryforward period is 15 years if the NOL is incurred before August 6,
1997,

i Conversely, temporary differences likely to be realized as a JSuture tax liability--known
as taxable temporary differences-—-represent deferred tax liabilities.

253 gs reflected in the 2005 franchise tax report or an amended 2005 report filed before
July 1, 2006.
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such NOL carryforwards for which the credit may be claimed is the lesser of the
following amounts minus $50 million: (1) the NOL carryforward amount
(reflecting apportionment to Ohio) or (2) the NOL carryforward amount the
corporation used to compute the corporation's deferred tax asset on its books on
the last day of the corporation's taxable year that ended in 2004. This second
amount is to be determined net of the valuation allowance account related to the
NOL carryforward (which reflects the diminution in the value of the asset on the
basis of the corporation's assessment of the likelihood of not realizing the asset).

Other tax items representing deductible temporary differences or taxable
temporary differences must be included in the credit computation if they are
shown on the corporation's books on the last day of the corporation's taxable year
that ended in 200425 The act excludes any temporary differences that arise from
unused credit carryforwards. The net amount of the deductible and taxable
temporary differences (which may be a negative number) must be apportioned
under the franchise tax three-factor apportionment formula. The net apportioned
amount of these items may not exceed 25% of the NOL carryforward amount that
qualifies for the act's credit computation.

The credit amount is computed on the basis of the net amount of the
disallowed Ohio NOL carryforward and the other deferred tax assets or liabilities.
(This net amount is termed the "amortizable amount.") If the net sum of the other
deferred amounts is not less than zero, the amortizable amount equals 8% of the
sum of the disallowed Ohio NOL carryforward and the other items. If the net sum
of the other deferred items is less than zero, but when expressed as a positive
number is less than the disallowed Ohio NOL carryforward, the amortizable
amount equals 8% of the difference. If the net sum of the other items is less than
zero but when expressed as a positive number exceeds the disallowed Ohio NOL
carryforward, the amortizable amount equals zero and there is no credit.

The credit for the amortizable amount is available beginning in 2010, but it
is not available all at once. Instead, it is gradually phased in over ten years, with
the credit available for 10% of the amortizable amount available in 2010 and ten
additional percent available each year until 2019, when the credit becomes
available for 160% of the amortizable amount (less previously claimed credit
amounts) through 2029. In any year through 2029, the credit may not exceed onc-
half of a corporation's commercial activity tax liability after deducting any other
credits allowed against the commercial activity tax. If the total of the credits taken
between 2010 and 2029 is less than the amortizable amount for which the credit

256 1] temporary differences must be computed net of any related valuation allowance
account—i.e., net of any adjustments to their values to account for the likelihood the
associated deferred tax asset or liability will not be realized.
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could be claimed, a refundable credit is allowed in 2030 for the remaining effects
of the ynclaimed credit, but the credit may be claimed in 2030 oniy if the person
claiming the credit is a commercial activity tax taxpayer in that year.

If a corporation entitled to the credit is a member of a consolidated elected
taxpayer group or combined taxpayer group (both of which file and pay the
commercial activity tax as a single taxpayer), the group is entitled to the credit. If
a nonrecognition transaction occurs with respect to a corporation entitled to the
credit, the amortizable amount, and all amounts contributing to the computation of
that amount, must be computed in a manner consistent with the federal
computation of net operating losses under such circumstances.

The credit may not be transferred or used as collateral or otherwise
assigned to another person. The credit is not subject to attachment, execution,
levy, lien, or other judicial proceeding.

If the Tax Commissioner finds that a corporation claims the credit on the
basis of an amount that results from a sham transaction, twice the amount in
question is to be deducted from the amortizable amount,

All corporations intending to claim the credit must file a report with the
Tax Commissioner by June 30, 2006, showing the amortizable amount on the
basis of which the corporation (or its consolidated or combined group) intends to
claim the credit, and any other information the Tax Commissioner requires. The
credit is denied if a corporation fails to provide the report.

The Tax Commissioner may audit the accuracy of a taxpayer's amortizable
amount until June 30, 2010 (or later if extended by mutual consent) and adjust the
amount or, if appropriate, issue an assessment as necessary to correct any errors.

Some noncorporations treated as corporations
(R.C.5733.01(E))

The act clarifies that any entity that is taxed as a corporation under federal
income tax law (such as some limited liability companies) also is to be ireated as a
corporation under Ohio's corporation franchise tax law. Although this principle is
stated in prior law, the act makes it clear that any equity stake in such an entity
(such as a membership interest in such an LLC) is to be treated in the same
manner as owning capital stock of a corporation for the purposes of the aspects of
the franchise tax law referring to capital stock of corporations.
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CURRENT R.C. 5751.53

(as amended pursuant to Am. Sub. H.B. 530
of the 126™ General Assembly, eff. March 30%, 2006)

(A) As used in this section:

(1) "Net income” and "taxable year" have the same meanings as in section 5733.04 of the
Revised Code.

(2) "Franchise tax year" means "tax year" as defined in section 5733.04 of the Revised
Code.

(3) "Deductible temporary differences" and "taxable temporary differences” have the
same meanings as those terms have for purposes of paragraph 13 of the statement of
financial accounting standards, number 109.

(4) "Qualifying taxpayer" means a taxpayer under this chapter that has a qualifying Ohio
net operating loss carryforward equal to or greater than the qualifying amount.

(5) "Qualifying Ohio net operating loss carryforward" means an Ohio net operating loss
carryforward that the taxpayer could deduct in whole or in part for franchise tax year
7006 under section 5733.04 of the Revised Code but for the application of division (H) of
this section. A qualifying Ohio net operating loss carryforward shall not exceed the
amount of loss carryforward from franchise tax year 2005 as reported by the taxpayer
cither on a franchise tax report for franchise tax year 2005 pursuant to section 5733.02 of
the Revised Code or on an amended franchise tax report prepared in good faith for such
year and filed before July 1, 2006.

(6) "Disallowed Ohio net operating loss carryforward" means the lesser of the amounts
described in division (A)(6)(a) or (b) of this section, but the amounts described in
divisions (A)(6)(a) and (b) of this section shall each be reduced by the qualifying amount.

(a) The qualifying taxpayer's qualifying Ohio net operating loss carryforward,;

(b) The Ohio net operating loss carryforward amount that the qualifying taxpayer
used to compute the related deferred tax asset reflected on its books and records
on the last day of its taxable year ending in 2004, adjusted for return to accrual,
but this amount shall be reduced by the qualifying related valuation allowance
amount. For the purposes of this section, the "qualifying related valuation
allowance amount” is the amount of Ohio net operating loss reflected in the
qualifying taxpayer's computation of the valuation allowance account, as shown
on its books and records on the last day of its taxable year ending in 2004, with
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respect to the deferred tax asset relating to its Ohio net operating loss
carryforward amount.

(7) "Other net deferred tax items apportioned to this state" is the product of (a) the
amount of other net deferred tax items and (b) the fraction described in division (B)(2) of
section 5733.05 for the qualifying taxpayer's franchise tax year 2005.

®)

(a) Subject to divisions (A)(8)(b) to (d) of this section, the "amount of other net deferred
tax items" is the difference between (i) the qualifying taxpayer's deductible temporary
differences, net of related valuation allowance amounts, shown on the qualifying
taxpayer's books and records on the last day of its taxable year ending in 2004, and (ii)
the qualifying taxpayer's taxable temporary differences as shown on those books and
records on that date. The amount of other net deferred tax items may be less than zero,

(b) For the purposes of computing the amount of the qualifying taxpayer's other net
deferred tax items described in division (A)(8)(a) of this section, any credit carryforward
allowed under Chapter 5733. of the Revised Code shall be excluded from the amount of
deductible temporary differences to the extent such credit carryforward amount, net of
any related valuation allowance amount, is otherwise included in the qualifying
taxpayer's deductible temporary differences, net of related valuation allowance amounts,
shown on the qualifying taxpayer's books and records on the last day of the qualifying
taxpayer's taxable year ending in 2004.

(¢) No portion of the disallowed Ohio net operating loss carryforward shall be included in
the computation of the amount of the qualifying taxpayer's other net deferred tax items
described in division (A)(8)(a) of this section.

(d) In no event shall the amount of other net deferred tax items apportioned to this state
exceed twenty-five per cent of the qualifying Ohio net operating loss carryforward.

(9) "Amortizable amount" means:

(a) If the qualifying taxpayer's other net deferred tax items apportioned to this state is
equal to or greater than zero, eight per cent of the sum of the qualifying taxpayer's
disallowed Ohio net operating loss carryforward and the qualifying taxpayer's other net
deferred tax items apportioned to this state;

(b) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to
this state is less than zero and if the absolute value of the amount of qualifying taxpayer's
other net deferred tax items apportioned to this state is less than the qualifying taxpayer's
disallowed net operating loss, eight per cent of the difference between the qualifying
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taxpayer's disallowed net operating loss carryforward and the absolute value of the
qualifying taxpayer's other net deferred tax items apportioned to this state;

(c) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to
this state is less than zero and if the absolute value of the amount of qualifying taxpayer's
other net deferred tax items apportioned to this state is equal to or greater than the
qualifying taxpayer's disallowed net operating loss, zero.

(10) "Books and records” means the qualifying taxpayer's books, records, and all other
information, all of which the qualifying taxpayer maintains and uses to prepare and issue
its financial statements in accordance with generally accepted accounting principles.

(i)

(a) Except as modified by division (A)(11)(b) of this section, "qualifying amount" means
fifty million dollars per person.

(b) If for franchise tax year 2005 the person was a membet of a combined franchise tax
report, as provided by section 5733.052 of the Revised Code, the "qualifying amount" is,
in the aggregate, fifty million dollars for all members of that combined franchise tax
report, and for purposes of divisions (A)(6)(a) and (b) of this section, those members
shall allocate to each member any portion of the fifty million dollar amount. The total
amount allocated to the members who are qualifying taxpayers shall equal fifty million
dollars.

(B) For each calendar period beginning prior to January 1, 2030, there is hereby allowed a
nonrefundable tax credit against the tax levied each year by this chapter on each qualifying
taxpayer, on each consolidated elected taxpayer having one or more qualifying taxpayers as a
member, and on each combined taxpayer having one or more qualifying taxpayers as a member.
The credit shall be claimed in the order specified in section 5751.98 of the Revised Code and is
allowed only to reduce the first one-half of any tax remaining after allowance of the credits that
precede it in section 5751.98 of the Revised Code. No credit under division (B) of this section

shall be allowed against the second one-half of such remaining tax.

Except as otherwise limited by divisions (C) and (D) of this section, the maximum amount of the
nonrefundable credit that may be used against the first one-half of the remaining tax for each
calendar year is as follows:

(1) For calendar year 2010, ten per cent of the amortizable amount;

(2) For calendar year 2011, twenty per cent of the amortizable amount, less all amounts
previously used;
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(&)

(3) For calendar year 2012, thirty per cent of the amortizable amount, less all amounts
previously used;

(4) For calendar year 2013, forty per cent of the amortizable amount, less all amounts
previously used;

(5) For calendar year 2014, fifty per cent of the amortizable amount, less all amounts
previously used;

(6) For calendar year 2015, sixty per cent of the amortizable amount, less all amounts
previously used;

(7) For calendar year 2016, seventy per cent of the amortizable amount, less all amounts
previously used;

(8) For calendar year 2017, eighty per cent of the amortizable amount, less all amounts
previously used;

(9) For calendar year 2018, ninety per cent of the amortizable amount, less all amounts

previously used;

(10) For each of calendar years 2019 through 2029, one hundred per cent of the
amortizable amount, less all amounts used in all previous years.

In no event shall the cumulative credit used for calendar years 2010 through 2029 exceed
one hundred per cent of the amortizable amount.

(1) Except as otherwise set forth in division (CX(2) of this section, a refundable credit is
allowed in calendar year 2030 for any portion of the qualifying taxpayer's amortizable
amount that is not used in accordance with division (B) of this section against the tax
levied by this chapter on all taxpayers.

(2) Division (C)(1) of this section shall not apply and no refundable credit shall be
available to any person if during any portion of the calendar year 2030 the person is not
subject to the tax imposed by this chapter.
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(D) Not later than June 30, 2006, each qualifying taxpayer, consolidated elected taxpayer, or
combined taxpayer that will claim for any year the credit allowed in divisions (B) and (C) of this
section shall file with the tax commissioner a report setting forth the amortizable amount
available to such taxpayer and all other related information that the commissioner, by rule,
requires. If the taxpayer does not timely file the report or fails to provide timely all information
required by this division, the taxpayer is precluded from claiming any credit amounts described
in divisions (B) and (C) of this section. Unless extended by mutual consent, the tax
commissioner may, until June 30, 2010, audit the accuracy of the amortizable amount available
to each taxpayer that will claim the credit, and adjust the amortizable amount or, if appropriate,
issue any assessment or final determination, as applicable, necessary to correct any €rrors found
upon audit.

(E) For the purpose of calculating the amortizable amount, if the tax commissioner ascertains
that any portion of that amount is the result of a sham transaction as described in
section 5703.56 of the Revised Code, the commissioner shall reduce the amortizable amount by
two times the adjustment.

(F) If one entity transfers all or a portion of its assets and equity to another entity as part of an
entity organization or reorganization or subsequent entity organization or reorganization for
which no gain or loss is recognized in whole or in part for federal income tax purposes under the
Internal Revenue Code, the credits allowed by this section shall be computed in a manner
consistent with that used to compute the portion, if any, of federal net operating losses allowed to
the respective entities under the Internal Revenue Code. The tax commissioner may prescribe
forms or rules for making the computations required by this division.

Q)
(1) Except as provided in division (F) of this section, no person shall pledge,
collateralize, hypothecate, assign, convey, sell, exchange, or otherwise dispose of any or
all tax credits, or any portion of any or all tax credits allowed under this section.
(2) No credit allowed under this section is subject to execution, attachment, lien, levy, or
other judicial proceeding.

(H)

D

(a) Except as set forth in division (H)(1)(b) of this section and notwithstanding division
(D(1) of section 5733.04 of the Revised Code to the contrary, each person timely and
fully complying with the reporting requirements set forth in division (D) of this section
shall not claim, and shall not be entitled to claim, any deduction or adjustment for any
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Ohio net operating loss carried forward to any one or more franchise tax years after
franchise tax year 2005.

(b) Division (H)(1)(a) of this section applies only to the portion of the Ohio net operating
loss represented by the disallowed Ohio net operating loss carryforward.

(2) Notwithstanding division (I) of section 5733.04 of the Revised Code to the contrary,
with respect to all franchise tax years after franchise tax year 2005, each person timely
and fully complying with the reporting requirements set forth in division (D) of this
section shall not claim, and shall not be entitled to claim, any deduction, exclusion, or
adjustment with respect to deductible temporary differences reflected on the person's
books and records on the last day of its taxable year ending in 2004.

&)

(a) Except as set forth in division (H)(3)(b) of this section and notwithstanding division
(I) of section 5733.04 of the Revised Code to the contrary, with respect to all franchise
tax years after franchise tax year 2005, each person timely and fully complying with the
reporting requirements set forth in division (D) of this section shall exclude from Ohio
net income all taxable temporary differences reflected on the person's books and records
on the last day of its taxable year ending in 2004.

(b) In no event shall the exclusion provided by division (H)(3)(a) of this section for any
franchise tax year exceed the amount of the taxable temporary differences otherwise
included in Ohio net income for that year.

(4) Divisions (H)(2) and (3) of this section shall apply only to the extent such items were
used in the calculations of the credit provided by this section.
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Commercial activity tax registration fee refunds
(Section 757.24)

A one-time registration fee is imposed when a person first becomes subject
to the commercial activity tax. (R.C. 5751.04.) Generally, a person becomes
subject to the tax when the person's annual taxable gross receipts exceed $150,000.
The fee is $20, or $15 if a person registers electronically. The fee is applied to the
person's first tax payment. A refund of the fee is not authorized under any
circumstances. (Section 557.09 of H.B. 66 of the 126 General Assembly.)

The act temporarily authorizes a refund of the registration fee if a person
paid the fee before December 1, 2006, but later determines the person is not
subject to the tax. The refund is available only if the person cancels its tax
registration before May 10, 2006. The refund must be applied for in the same
manner as a refund of the tax. The act specifies that such a person is not subject to
the tax during the first six-month tax period (July 1 through December 31, 2005)

or for calendar year 2006.

Credit for unused franchise tax deductions
(R.C.5751.53(D))

Corporations subject to the commercial activity tax are permitted to claim a
tax credit offsetting some of the immediate financial statement effects of losing the
ability to deduct net operating losses (NOLs) and some other deferred tax items in
computing their corporation franchise tax, which is being phased out for most
corporations. Taxpayers intending to claim the credit must file a report with the
Tax Commissioner by June 30, 2006, setting forth information regarding the
NOLs and related information on the basis of which the credit will be claimed.
The Tax Commissioner has four years to audit the information to determine its
accuracy and to make any necessary adjustments. The Tax Commissioner also
may issue an assessment for any error in the state's favor.

The act adds that, in the case of such an error, the Tax Commissioner may
also issue a final determination, as well as an assessment, to address the error. A
final determination is the final administrative determination of a tax liability, and
is appealable to the Board of Tax Appeals or to a court.

The provision takes effect immediately.
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