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x>.A..9 r'ns , dn.b f ^k`n.,^n+.awtA.".... FsG'a-Gbî.J.... .....•}.,'.D' Y.`l.^^w F4 h+•l.R4dV,, _ h. .>̂ d1.{rs..e. ^. ^. .....F:^a`l..F«.zav . Ss w`i

^^^^endi vm New ^^^^^^^ (2000) 530 U.S. 466; Blakely ve N^^^^^to^^^ (2005) 542 u®^^

296; United States v. Booker (2005) 542 U® S$ 296; Oregon v. ice (2009) 555 U.S.

163.
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State of Ohio,

IN THE COURT OF APPEALS OF OHIO . j,
FOURTH APPELLATE DISTRICT

LAWRENCE COUNTY

Case No. 14CA;1=1

Plaintiff-Appellee,

V.

Dana K. Clay,

Defendant-Appellant.

DECISION AND
JUDGMENT ENTRY

Appellant Dana K. Clay has filed a motion to comply with deficiency notice to submit

court's docket sheet in lieu of judgment. Upon consideration, the Court GRANTS this motion.

Clay has also filed a motion for leave to file a delayed appeal, pursuant to App.R. 5(A). For the

reasons that follow, we DENY the motion. We also DENY any other pending motions as moot.

A jury found Clay guilty of three counts of felonious assault, each with a firearm

specification. The Lawrence County Court of Common Pleas sentenced Clay to fifteen years in

prison: three years for each firearm specification, to be served consecutively to one another; and

two years for each felonious assault conviction, to be served consecutively to one another and

consecutively to the firearm specification sentences. Clay timely appealed his convictions and

sentence. This Court overruled the assigned errors but sua sponte recognized error in. the trial

court's sentencing Clay to three-year prison terms for the firearm specifications. We vacated the

trial court's judgment sentencing Clay to mandatory three-year terms for the firearm

specifications, directed that one-year sentences for the firearm specifications should be imposed,

and remanded that portion of the trial court's judgment for re-sentencing. State v. Clay, 4th Dist.

Lawrence No. I 1 CA23, 2013-Ohio-4649.
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The trial court re-sentenced Clay to a one-year sentence on each gun specification,

2

consecutive to each other and to the sentences on each of the three counts of felonious assault,

for a total of nine years of incarceration. The sentencing entry was journalized on December 13,

2013. Clay filed a motion for leave to file delayed appeal, pursuant to App.R. 5(A), on October

21, 2014; however, the notice of appeal was deficient because a copy of the judgment entry

being appealed was not attached. The Clerk of Courts issued a deficiency notice and, when Clay

still did not file the entry, this Court issued a Magistrate's Order directing Clay to file a copy of

the judgment or order being appealed as required by Loc.R.I or the appeal would be dismissed.

In response to this order, Clay filed a motion to comply with deficiency notice to submit

court's docket sheet in lieu ofjudgment. In this motion, Clay states that his counsel never sent

him a copy of the re-sentencing entry and - despite making several requests for the entry to the

trial court - he had not been able to obtain a copy. Thereafter, the Clerk of Courts filed a copy of

the judgment entry of December 13, 2013 in this appeal so the deficiency is now corrected.

Accordingly, the Court grants the motion to comply with deficiency notice. We now turn to the

motion for leave to file delayed appeal.

App.R. 5(A), which governs appeals by leave of court, states:

(1) After the expiration of the thirty day period provided by App.R. 4(A) for the
filing of a notice of appeal as of right, an appeal may be taken by a defendant with
leave of court to which the appeal is taken in the following classes of cases:

(a) Criminal proceedings;

***

(2) A motion for leave to appeal shall be filed with the court of appeals and shall
set forth. the reasons for the failure of the appellant to perfect an appeal as of right.
Concurrently with the filing of the motion, the movant shall file with the clerk of
the trial court a notice of appeal in the form. prescribed by App.R. 3 and shall filea
copy of the notice of appeal in the court of appeals. * * *
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A delayed appeal should be granted only where it appears on the face of the record that

denying leave would result in a miscarriage of justice. State v. Bednarik, 101 Ohio App. 339, 123

N.E.2d 31 (7th Dist. 1954). Whether to grant or refuse leave to file a delayed appeal is within the

sound discretion of the appellate court. See, e.g., State v. F'isher, 35 Ohio St.3d 22, 26, 517

N.E.2d 911 (1988). When requesting leave to file a delayed appeal, the movant is required to

explain his failure to perfect a timely appeal so this court can determine whether there was

sufficient justification for the failure to do so. In support of his motion, Clay states that his

appointed counsel failed to file a timely notice of appeal after the re-sentencing despite telling

Clay in court that he would file the appeal. Clay further states that, if allowed to appeal, he

would challenge his conviction for multiple counts of felonious assault and firearm specifications

based on a single shot and weapon in violation of his statutory and due process rights.

We conclude that Clay has not presented an adequate explanation to justify granting him

leave to file a delayed appeal over nine months after his re-sentencing. Clay contends that his

appointed counsel indicated that he would file the notice of appeal but failed to file it. However,

the re-sentencing entry specifically states that Clay was advised of his right to appeal at no cost

and to obtain appointed counsel but "[a]s a result of these admonishments and the Defendant's

replies thereto, appellate counsel was not requested nor appointed." Therefore, the re-sentencing

entry refutes Clay's contention that counsel was to file an appeal. Moreover, Clay does not

explain why - if he had in fact asked counsel to file an appeal - it took him over nine months to

determine the appeal had not been filed and file a motion for delayed appeal.

Additionally, Clay has not demonstrated that the denial of a delayed appeal will result in

a miscarriage of justice. Clay asserts that, if allowed to appeal, he would challenge his conviction

for multiple counts of felonious assault and firearm specifications based on a single act.
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However, in his initial appeal, Clay argued that the trial court should have merged the three

felonious assault convictions because each conviction arose from a single act. We rejected this

argument, recognizing that R.C. 2941.25 authorized the trial court to punish Clay for each count

because the single act injured three individuals. Id. at ¶¶ 84-85. Accordingly, Clay is barred

from re-arguing this assignment of error under the doctrine of res ju.dicata. State v. Abernathy, 4th

Dist. Scioto No. 10CA3341, 2011-Ohio-1056, at ¶ 14 ("The doctrine of res judicata bars an issue

from being raised in a subsequent appeal if it was also raised, and disposed of on the merits, in a

previous appeal.") And, as previously discussed, our earlier opinion already examined and

corrected the sentence regarding the firearm specifications. Because Clay could not raise this

issue and the trial court's re-sentencing merely imposed a sentence in compliance with our

earlier decision, no miscarriage of justice will result from our denial of this delayed appeal.

Accordingly, we GRANT the motion to comply with deficiency notice to submit court's

docket sheet in lieu of judgment. However, we DENY the motion for leave to file delayed

appeal, pursuant to App.R. 5(A). We also DENY any other pending motions as MOOT. The

clerk shall serve a copy of this order on appellant by certified mail and on all counsel of record at

their last known addresses by ordinary mail. IT IS SO ORDERED.

Harsha, J. & Abele, J.: Concur.

FOR THE COURT

^

Marie oover
Presiding Judge


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16

