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EXPLANATION OF WHY LEAVE TO APPEAL SHOULD BE GRANTED

This Court certified a. conflict in State v. South, Supreme Court Case No. 2014-0563.

The decision in this case was based on South. Therefore, the State asks that this court grant leave

to appeal, stay execution of the appellate court's decision, and hold the cause for the decision in

Supreme Court, State v. South.



STATEMENT OF THE CASE AND FACTS

The Ninth District Court of Appeals held that the four year prison term imposed for

violation of R.C. 4511.19(A)(1)(a) was contrary to law and, therefore, reversed and remanded

the matter for the trial court to impose no longer than a three year prison t.erm. The court relied

on its decision in South, which this court accepted on a certified conflict.
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PROPOSITION OF LAW

WHEN A DEFENDANT IS CONVICTED OF A THIRD-DEGREE FELONY OVI IN
VIOLATION OF R.C. 4511.19(A)(1)(A), IS THE TRIAL COURT AUTHORIZED TO
SENTENCE THE OFFENDER TO A MAXIMUM OF FIVE YEARS OF
INCARCERATION PURSUANT TO R.C. 4511.19(G)(1), OR IS IT REQUIRED TO
SENTENCE THE OFFENDER TO A MAXIMUM OF THREE YEARS OF
INCARCERATION PURSUANT TO R.C. 2929.14(A)(3)(B)?

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Since this issue is pending before the Supreme Court, the State asks that this court grant

leave to appeal and stay briefing pending a decision in South.
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CONCLUSION

For all these reasons, the State urges this Court to grant leave to appeal, stay execution of

the appellate court's decision, and hold the cause for the decision in Supreme Court, State v.

South.

Respectfully submitted,

SHERRI BEVAN WALSH
Summit County Prosecutor

4AHVEN DIMARTINO
Assistant Prosecuting Attomey
Appellate Division
Suinmit County Safety Building
53 Universit_v Avenue, 6th Floor
Akron, Ohio 44308
(330) 643-8539
Reg. No. 0073423
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PROOF OF SERVICE

I hereby certify that a copy of the foregoing Memorandum in Support was sent by regular

U.S. Mail to Attorneys David M. Leneghan and K. Scott Carter, The Law Office of David M.

Leneghan, 200 Treeworth Blvd., Suite 200, Broadview Heights, Ohio 44147 and to Timothy

Young, State Public Defender, The Midland Building, 250 East Broad Street, Suite 1400,

Columbus, Ohio 43215 on this 16t" day of March, 2015.

AVEN DIMARTINO
Assistant Prosecuting Attorney
Appellate Division
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