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EXPLANATION OF WHY LEAVE TO APPEAL SHOULD BE GRANTED

This Court certified a conflict in State v. South, Supreme Court Case No. 2014-0563.
The decision in this case was based on South. Therefore, the State asks that this court grant leave

to appeal, stay execution of the appellate court’s decision, and hold the cause for the decision in

Supreme Court, State v. South.



STATEMENT OF THE CASE AND FACTS

The Ninth District Court of Appeals held that the four year prison term imposed for
violation of R.C. 4511.19(A)(1)(a) was contrary to law and, therefore, reversed and remanded
the matter for the trial court to impose no longer than a three year prison term. The court relied

on its decision in South, which this court accepted on a certified conflict.



PROPOSITION OF LAW

WHEN A DEFENDANT IS CONVICTED OF A THIRD-DEGREE FELONY OVI IN
VIOLATION OF R.C. 4511.19(A)(1)(A), IS THE TRIAL COURT AUTHORIZED TO
SENTENCE THE OFFENDER TO A MAXIMUM OF FIVE YEARS OF
INCARCERATION PURSUANT TO R.C. 4511.19(G)(1), OR IS IT REQUIRED TO
SENTENCE THE OFFENDER TO A MAXIMUM OF THREE YEARS OF
INCARCERATION PURSUANT TO R.C. 2929.14(A)(3)(B)?

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Since this issue is pending before the Supreme Court, the State asks that this court grant

leave to appeal and stay briefing pending a decision in South.



CONCLUSION

For all these reasons, the State urges this Court to grant leave to appeal, stay execution of
the appellate court’s decision, and hold the cause for the decision in Supreme Court, State v.
South.
Respectfully submitted,

SHERRI BEVAN WALSH
Summit County Prosecutor

HEAVEN DIMARTINO
Assistant Prosecuting Attorney
Appellate Division

Summit County Safety Building
53 University Avenue, 6™ Floor
Akron, Ohio 44308

(330) 643-8539

Reg. No. 0073423
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DECISION AND JOURNAL ENTRY

Dated: March 4, 20135

WHITMORE, ludge.

191} Defendant-Appellant, Michael Wirebaugh, appeals from his sentence in the

Summit County Couwrt of Common Pleas. This Cournt reverses.

{92}  As aresult of an incident that accurred on or about October 30, 2013,

a grand jury

indicied Wirebaugh on each of the followine counts: (1) operatine & vehicle while under the
font foc 3 pod

influence (“OVI™), in violation of R.C. 4311.19(AX 1ia)y; (2} OVL in violation of R.C.

SLLI9ANZ ) (3) having an open container; and (4) driving under suspension. Wirehaugh later

pleaded guilty to three of the charges in exchange for the State’s dismissal of the second OV

charge. Relevant to this appeal. the court sentenced him to four vears in prison on his remaining

OVT count under R.C. 431 1LI%A N )a).

1931 Wirebaugh now appeals and raises one assignment of eror for our review.
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Assienment of Error

WIREBAUGH'S FOUR YEAR SENTENCE EXCEEDS THE MANIMUM
SENTENCE ALLOWED FOR A THIRD DEGREE FELONY UNDER R.C.
2929.14.

{941 In his sole assignment of error, Wirebaugh argues that his four-vear prison
sentence is contrary to law. He argues thai the maximum prison term a trial court may impose
on a third-degree felony OV offense is three vears, We agree,

195} “When reviewing a trial court’s sentence. we apply a two-step approach.”™ Staie v,
Stoddard. 9th Dist. Summit No. 26663, 2013-Ohio-4896. € 14, “First, {we] mus? examine the
sentencing court’s compliance with all applicable rules and statutes in imposing the sentence to
determine whether the sentence is clearly and convincingly contrary to law.” Staie v. Kalish. 120
Ohio 8t.3d 23, 2008-Ohio-4912, 9 26. If the sentence is not contrary 1o law, we review the wial
court’s decision in imposing & term of imprisonmen for an abuse of discretion. Jd  Because
Wirebaugh's appesal only concerns the first step of the Kalish analysis, we only review his
sentence to determine whather 1t s cicmi}»' and convineinglhy contrary to law. See id In doing

8o, we review the matter de nove. See Stae v, O lavtor, 9th Dist. Summit No. 26910, 2014-Ohio-

,4)

2165, ¢
{96} For committing a violation of R.C. 4511, 19(A) 1 xal, Wirebaugh was convicted

& third-degree felony OVI. In Stare v. South, 9th Dist. Summit No. 26967, 2014-Ohio-374,
this Court recognized that third-degree felony offenses under that subsection are “subject o 2
maximum of 36 months in prison” Sourh &t 9 18 The OVI statute requires 4 trial court 1o

mmpese a oU-day sentence upon a third-degree Telony OVI offender. but aiso permits e court 1o

impose an additional prison term. See R.C. 45] LI9(Gyl perin R.C 292914 explicitly defines
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the length of that additional prison term. See R.C. 2926.14(B)(4). Specifically, “Tilhe total of
the addidonal prison term imposed * * * plus the sixty * * * dayvs imposed as the mandatory
prison term * * * shall equal one of the authorized prison terms specified in [R.C.
2929.341(AX3y 2 * 27 Id Because the fongest prison term a rial court may impose upon &
third-degree felony OV1 offender under R.C. 292914 A)3¥(b) is 36 months, offenders such as
Wirebaugh are only “subject 1o & maximum of 36 months in prison.” South at € 18.

87} This Court has certified its decision in Sourh as being in conflict with the Twelfth
Distriet’s decision in Stave v. Sturgill, 12th Dist. Clermont Nos. CA2013-01-002 & CA2013-01-
003, 2013-Ohio-4648.  The Supreme Court has accepied the issue for consideration. and we
dechne the State’s invitation to revisit our holding in Sew#h at this Juncture.  We are not
persuaded by the State’s argument that a tiel court may mpose a five-year sentence on third-
degree felony OV offenders pursuant 1w R.C. 4511.19¢ Gii)e). That swtutory subsection onlv
provides that the “cumulative 1oml” of (1) the 60-day mandatory sentence and ( 2} the optional,
additional prison ferm a court may impose upon a third-degree felony OVI offender “shall not
exceed five years.” R.C. 4571.19(G)(1)e)D). The subsection doss not authorize a five-vear
sentence; 1t merely states that the sentence imposed may not exceed five vears. DBecause the
three-year prison term authorized by R.C. 292914 does not excesd five vears, the two statutes
can be read together.

{918} The four-vear sentence that the trial court imposed upon Wirebaugh is contrary to
law. The maximum prison term Wirebaueh may receive is three vears. See South al 9 18,
Accordingly. we vacate Wirebaugh's sentence and remand this matter for the wial court 1o

resenience bim. Wirebaugh's sole assignment of error is sustained.
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{997 Wirebaugh's sole assignment of error is sustained.  The judgment of the Summit
County Court of Common Pleas 1s reversed. and the cause is remanded for further proceedings

onsistent with the foregoing opinion.

Judgment reversed,
and cause remandad.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas. County of Summit, State of Ohio. to carry this judgment into execution. A ceriified copy
of this journal entry shall constitute the mandate. pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the Journal entry of
Jjudgment. and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals 18
nstructed o mail a notice of entry of this judgment to the parties and to make & notation of the

mailing in the docket, pursuant to App.R. 30

RS

Costs taxed to Appellez

/N' f«/%\

BETH W HETM{}RE
FOR THE COURT

M ‘ijélm

CONCLIR
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ENEGHAN and K. SCOTT CARTER. Anornevs at Law, for Appeliant,

SHERRI BEVAN WALSH. Prosecuting

§ Attorney. and HEAVEN DIMARTING. Assistant
Prosecuting Attomney, for Appellec.
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