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INTRODUCTION

This appeal focuses upon the elements required to establish a prima facie claim for
retaliatory discharge under R.C. 4123.90. Specifically, this case presents the following critical
issue: whether or not a plaintiff bringing a claim under R.C. 4123.90 must prove that he or she
suffered a workplace injury. Stated differently, can an employee pursue a R.C. 4123.90
retaliation claim after the Ohio Industrial Commission (“OIC”) has conclusively adjudicated that
the employee did not suffer a work-related injury?

In Wilson v. Riverside Hospital, 18 Ohio St.3d 8 (1985) (syllabus), this Court held that
“la] complaint filed by an employee against an employer states a claim for relief for retaliatory
discharge when it alleges that the employee was injured on the Jjob, filed a claim for workers’
compensation, and was discharged by that employer in contravention of R.C. 4123.90.”
(emphasis added).

Despite the above-cited language, the Court of Appeals found that Appellee, Michael P.
Onderko (“Onderko™) did not need to prove that he suffered a workplace injury, but rather, that
he only need demonstrate that he had filed a Workers’ Compensation claim. The Court of
Appeals issued this ruling despite the fact that, prior to Onderko’s filing of his intentional
discharge lawsuit, the OIC had already ruled, clearly and unequivocally, that the injury for which
Onderko filed his retaliation claim was not work-related. Further, Onderko’s employer,
Appellant Sierra Lobo, Inc. (“Sierra Lobo™) did not terminate him until after the OIC’s
adjudication became final.

The Court of Appeals reached its decision by, in effect, eliminating a key element of the
three element tesf set forth in R.C. 4123.90 and articulated by this Court in Wilson v. Riverside
Hospital, 18 Ohio St.3d 8 (1985) (syllabus). Put simply, contrary to the plain language of the

statute, the Court of Appeals has improperly broadened the scope of R.C. 4123.90 protections to

73175766.8



include any employee who files a Workers’ Compensation claim, even where, as a matter of law,
the employee was not injured on the job. This overreaching protection is not something that
either the General Assembly or this Court ever intended. As shown below, the General
Assembly placed specific language in R.C. 4123.90 requiring an on the job injury. The Wilson
court underscored and approved the plain language of the statute. But here, the Court of Appeals
ruled that the third element of the statute — requiring an on-the-job injury — is somehow
“redundant” and, therefore, can be ignored. (See Court of Appeals Opinion at 9 25, App. 19-20.)
Indeed, the Court of Appeals’ decision eviscerates an entire phrase of the statute. In
holding that R.C. 4123.90 is “ambiguous,” the Court of Appeals determined that the phrase
“injury or occupational disease which occurred in the course of and arising out of his
employment,” was unnecessary, because “all claims under the Workers’ Compensation Act are
for injuries arising out of the course of employment.” (Id. at App. 19-20.) This interpretation
wrongly assumes that all claims brought under the Act must involve injuries which were suffered
on the job, an interpretation that naively assumes that no one ever files a false claim, as was the
case here. This interpretation also fails to give effect to all the words in the statute, as required
by Ohio law. See East Ohio Gas Co. v. Public Utilities Comm. of Ohio, 39 Ohio St.3d 295, 530
N.E.2d 875, 879 (1988). Finally, if the General Assembly intended the statute to read as the
- court below has interpreted it, they could have simply ended the verbiage after the word “act.”
Allowing such an erroneous interpretation to stand would undermine well-established
rules of statutory construction and would open the door to myriad meritless — yet nevertheless
expensive to defend — claims against Ohio employers. It is thus critical that this Court protect
employers from such claims and reverse the Court of Appeals’ decision in order to preserve the
law of correct statutory construction, keep intact the first element of the test announced by this

Court in Wilson.
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STATEMENT OF FACTS

On November 15, 2010, Onderko was hired by Sierra Lobo as an at-will Engineering
Tech IV at its plant located in Milan, Ohio. (See § 1 of App. 34 and 9 2 of App. 36.") On
August 9, 2012, at 5:45 p.m., Onderko appeared at the Emergency Room of the Mercy Regional
Medical Center and presented with right knee pain that he had had for a couple of weeks.
During that visit, he told the Emergency Room staff that he had taken a step off a curb and heard
a “pop.” (See the top of p. 2 of App. 41 and s 1 and 2 of App. 38-39.)

The next day, August 10, 2012, Onderko presented at the offices of Jeffrey A. Biro, D.O.,
at the Cleveland Clinic’s Department of Orthopaedics in Lorain County, Ohio, and complained
of right knee instability. Dr. Biro’s records reflect that Onderko reported that he had fallen and
incurred the injury 6 weeks prior to the office visit, and that his knee had “completely let go”
causing a second fall after he climbed a curb. (See App. 50 and §s 1 and 3 of App. 38-3 9)

In the late afternoon of August 10, 2012, Onderko telephoned April Reeves of Sierra
Lobo’s Human Resource Department and told her that he blew out his ACL and that he would be
having surgery. Reeves asked Onderko if it happened at work and Onderko responded that it did
not. Onderko also told Reeves that he had been having problems with it, [the right knee] for a
while. (See 94 of App. 36, App. 51 and {s 1 and 4 of App. 38-39.)

On August 13, 2012, at approximately 9:00 a.m., Onderko was told by Sierra Lobo’s
David Hamrick that he could not return to work on light duty because of the medication he was
taking. (See § 2 of App. 34.) Less than two hours later, at 10:38 a.m., Onderko electronically
filed an Ohio Bureau of Workers’ Compensation (“BWC™) First Report of an Injury,

Occupational Disease or Death, which was assigned Claim No. 12-840216. In that form,

! All documents numbered App. 34-69 were attached to Sierra Lobo’s Motion for Summary
Judgment filed on October 4, 2013 and verified in Y 1 of the affidavit attached hereto at App. 38-
39.

3
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Onderko claimed for the first time that his injury was work-related, in direct contrast to his
earlier admisions, both to his physician and to Sierra Lobo, that it was not work-related. (See
App. 52 and s 1 and 5 of App. 38-39.) On August 17, 2012, in furtherance of his attempt to
replace his lost income, Onderko filed a Request for Temporary Total Compensation. (See App.
53 and §s 1 and 7 of App. 38-39.)

On August 28, 2012, Onderko filed another First Report of an Injury, Occupational
Disease or Death form alleging a work-related right knee sprain/strain injury. (See App. 54 and
s 1 and 8 of App. 38-39.) The BWC joined this form with the August 13, 2012 filing. (These
two forms are collectively referred herein to as the “Claim™.)

On September 10, 2012, the BWC mailed ifs decision, which disallowed the Claim
because the medical records from Dr. Biro and Mercy Hospital did not indicate a work
relationship with the injury. (See App. 55-58 and §s 1 and 9 of App. 38-39.) However, on
September 11, 2012, and September 21, 2012, the BWC reversed itself and allowed the Claim.
(See App. 59-64 and s 1 and 10 of App. 38-39.) Sierra Lobo appealed those decisions. (See
App. 65 and s 1 and 11 of App. 38-39.)

On October 31, 2012, District Hearing Officer Peggy Marting (“DHO Marting”) of the
Ohio Industrial Commission (“OIC”) heard Sierra Lobo’s appeal of the BWC’s allowance of the
Claim. On November 6, 2012, DHO Marting mailed her decision, which denied Onderko’s
Claim. In that decision, DHO Marting specifically found that Onderko did not sustain a work-
related injury. DHO Marting advised the parties that an appeal from the decision could be filed
within 14 days of its receipt. (See App. 66-68 and {s 1 and 12 of App. 38-39.) Onderko did not
appeal the decision. (See Onderko’s Response to Request for Admission No. 9 at App. 69 and

9s 1 and 13 of App. 38-39.
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On December 12, 2012, Onderko was terminated from his position at Sierra Lobo for his
deceptive attempt to obtain BWC benefits for an injury which he had admitted was not work-
related. (See 9 5 of App. 34-35.)

STATEMENT OF THE CASE

On March 8, 2013, Onderko filed suit in the Erie County Court of Common Pleas,
claiming that Sierra Lobo violated R.C. 4123.90 because it discharged him from his employment
after he had filed a Workers’ Compensation claim alleging a work-related right knee injury.
Onderko also claimed that his discharge constituted intentional infliction of emotional distress.

On October 4, 2013, Sierra Lobo moved for summary judgment on both counts of
Onderko’s Complaint (“Motion™). Sierra Lobo maintained that in November, 2012, the OIC had
determined that Onderko’s alleged right knee injury was not work-related. Onderko did not
appeal that decision. Under the doctrine of res judicata, as a matter of law, Onderko was
precluded from establishing the thresholci element of a retaliation claim undef R.C. 4123.90, in
that he did not suffer a work-related injury. On October 14, 2013 Sierra Lobo filed a Motion for
Summary Judgment and argued that the discharge of Onderko, an at-will employee, could not, as
a matter of law, satisfy the “extreme and outrageous™ element of the tort of intentional infliction
of emotional distress.

On January 31, 2014, the trial court’s Opinion and Judgment Entry granting Sierra
Lobo’s Motion on both counts of Onderko’s Complaint was entered on the court’s docket (“Trial
Court Decision”). The trial court held that Onderko did not suffer a work-related injury and that
he knowingly misrepresented facts when he stated that his injury was work-related. The trial
court further found that Sierra Lobo did not terminate Onderko for merely filing the Workers’

Compensation claim, but for misrepresenting his injury as work-related. The trial court also
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agreed that Onderko could not establish that his termination under these circumstances was
extreme and outrageous conduct.

On February 19, 2014, Onderko appealed the Trial Court Decision to the Sixth District
Court of Appeals (“Court of Appeals™). On September 19, 2014, the Court of Appeals reversed
the Trial Court Decision with respect to Onderko’s claim under R.C. 4123.90. The Court of
Appeals held that Onderko was not required to demonstrate that his injury was work-related in
order to prove a prima facie claim under R.C. 4123.90, but rather, was only required to show that
he filed a Workers’ Compensation claim. (The Court of Appeals affirmed the Trial Court’s
decision that Sierra Lobo’s actions in terminating Onderko could not support a claim for
intentional infliction of emotional distress. Onderko did not cross-appeal that decision, and that
issue is not before this Court.)

On September 25, 2014, Sierra Lobo filed a Motion to Certify a Conflict in the Court of
Appeals. On October 30, 2014, Sierra Lobo filed its Notice of Appeal to this Court and its
Memorandum in Support of Jurisdiction. On November 5, 2014, the Court of Appeals granted
the Motion to Certify.

On January 28, 2015, this Court issued a Notice of Certified Conflict and directed the
parties to brief the following issue: “Whether, as an element of establishing a prima facie claim
for retaliatory discharge under R.C. 4123.90, plaintiff must prove that he or she suffered a
workplace injury.” This Court also accepted the Appeal instituted by Sierra Lobo on October 30,
2014.

On February 11, 2015, the Court of Appeals transmitted and certified the record from

below.
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LAW AND ARGUMENT

Proposition of Law No. 1: As an element of establishing a prima facie claim for
retaliatory discharge under R.C. 4123.90, a plaintiff must prove that he or she
suffered a workplace injury.

Both R.C. 4123.90 and this Court’s decision in Wilson v. Riverside Hospital, 18 Ohio
St.3d 8 (1985), provide that an employee bringing a claim for Workers’ Compensation retaliation
must prove that “the employee was injured on the job, filed a claim for workers’ compensation,
and was discharged by that employer in contravention of R.C. 4123.90.” Wilson, 18 Ohio St.3d
9 (1985) (syllabus) (emphasis added). To eliminate the first prong of that test — as the Court of
Appeals did here — would eviscerate the very purpose of the Workers’ Compensation program,
and would completely rewrite and/or ignore the plain language of the statute.

A. The entire Workers’ Compensation system is predicated on
compensating only those workers who are injured on the job.

The Workers” Compensation system is designed to provide compensation and protection

only for those employees who are injured on the job. Indeed, Section 35, Article II, Ohio

Constitution provides in part as follows:

“For the purpose of providing compensation to workmen and their
dependents, for death, injuries or occupational disease, occasioned
in the course of such workmen’s employment, laws may be passed
establishing a state fund to be created by compulsory contribution
thereto by employers, and administered by the state, determining
the terms and conditions upon which payment shall be made
therefrom.”

See also Phelps v. Positive Action Tool Co., 26 Ohio St.3d 142, 144, 497 N.E.2d 969
(1986). In that regard, R.C. 4123.54 demonstrates that only those employees who suffer
occupational injury or disease will be eligible for benefits under the Workers’ Compensation
system. R.C. 4123.54(A) provides that:

A) Except as otherwise provided in divisions (I) and (K) of this

section, every employee, whe is injured or who contracts an
occupational disease, and the dependents of each employee who

7
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is killed, or dies as the result of an occupational disease contracted
in_the course of employment, wherever such injurv has
occurred or occupational disease has been contracted, provided
the same were not:

(1) Purposely self-inflicted; or

(2) Caused by the employee being intoxicated or under the
influence of a controlled substance not prescribed by a physician
where the intoxication or being under the influence of the
controlled substance not prescribed by a physician was the
proximate cause of the injury, is_entitled to receive, either
directly from the employee's self-insuring emplover as
provided in section 4123.35 of the Revised Code, or from the
state insurance fund, the compensation for loss sustained on
account of the injury, occupational disease, or death, and the
medical, nurse, and hospital services and medicines, and the
amount of funeral expenses in case of death, as are provided by

this chapter.
R.C. 4123.54(A) ( emphasis added). Thus, both the Ohio Constitution and this statute

demonstrate that only workers who are injured on the job fall within the protections of the
Workers” Compensation system. “To accomplish that purpose, the workers' compensation
legislation balances the rights and duties of employers and employees by striking a bargain
between them.” Sidenstricker v. Miller Pavement Maintenance, Inc., 10" Dist. Nos. 00AP-1 146,
00AP-1460, 2001-Ohio-4111, 2001 WL 1286419, at *9. Therefore, as a threshold matter, if an
employee, such as Onderko, has a final adjudication that he did not suffer a workplace injury, he
should not be permitted to file a R.C. 4123.90 retaliation claim and his employer should not be
subjected to litigation for terminating him after such a final determination of the nature of his
injury has been made.

B. The plain language of R.C. 4123.90 demonstrates that an on-the-job
injury is required for a retaliation claim.

R.C. 4123.90 codifies a public policy requiring that employers not retaliate against
employees who are injured on the job and seek Workers’ Compensation benefits as a result.
This statute provides protection for those employees filing legitimate Workers’ Compensation

8
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claims. However, there is no public policy requiring protection of employees seeking to take
advantage of the system by filing false Workers’ Compensation claims. Indeed, an employee
who has already been found to have filed a deceptive claim for Workers’ Compensation benefits
cannot bring a lawsuit for retaliation under R.C. 4123.90. See, e. & Kilbarger v. Anchor Hocking
Glass Co., 120 Ohio App.3d 332, 338 (5" Dist. 1997).
The very language of R.C. 4123.90 also mandates this interpretation. It states, in

pertinent part, that:

No employer shall discharge, demote, reassign, or take any

punitive action against any employee because the employee filed a

claim or instituted, pursued or testified in any proceedings under

the workers' compensation act for an injury er_occupational

disease which occurred in the course of and arising out of h1s
employment with that employer.

(Emphasis added). Thus, as this Court held in Wilson, by the very words of the statute, a
plaintiff must demonstrate that he or she actually suffered a workplace injury. This
interpretation of the statute strikes the appropriate balance between employer and employee
rights. It provides protection to employees with legitimate workplace injuries, while at the same
time allowing employers the right to properly discipline or terminate those who sought to
defraud the system.

In this case, the Sixth District Court of Appeals took a different view, finding that an
employee need only prove that they filed a claim, not that they actually suffered a workplace
injury. But this interpretation of R.C. 4123.90 and Wilson in this case, would eviscerate the
purpose of the Act and R.C. 4123.90 by effectively imposing a duty on employers to refrain from
disciplining or discharging any employee who has been adjudicated to have filed a false
Workers® Compensation claim even where, as here, the employer has already proven that the

Claim was fraudulent. Such a result should not be permitted.
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Seeking to minimize the potential impact on this state’s employers, the Court of Appeals
noted that “[o]ur holding today, however, does not grant employees the power to file frivolous
workers’ compensation claims with impunity” because employers can still show that Workers’
Compensation fraud is a legitimate, non-retaliatory reason for discharge. (Court of Appeals
Opinion, 9 29-30 at App. 22-23). However, the Court of Appeals’ interpretation of Wilson and
R.C. 4123.90 does just that - it allows employees to file retaliation claims, even when, as here,
they did not even suffer an on-the-job injury. While it is true that an employer could still rebut
such a claim with evidence that the employee committed fraud, this places an onerous — and
expensive — burden on the employer, who must now defend a new claim brought by an
employee, such as Onderko, who has already been adjudicated to have wrongfully sought
benefits under the Act arising out of the same facts against which the employer has already
successfully defended. Any employee fired for such deception will now be permitted to file a
R.C. 4123.90 retaliation claim, regardless of its merits, knowing that the employer may be thus
leveraged into paying a settlement in order to avoid the expense of litigation. The fact is, if an
employer has legitimate and substantial evidence that the employee filed a fraudulent claim, and
especially where, as here, there is already a binding, legal determination of deceptive conduct,
the employer should be free to discharge the employee without fear of incurring costly R.C.
4123.90 litigation. The opinion of the Court of Appeals denies Ohio employers that freedom and
thereby burdens Ohio employers in a way that the General Assembly and this Court never
intended.

In its opinion, the Court of Appeals notes that “the basic purpose of the anti-retaliation
provision in R.C. 4123.90 is ‘to enable employees to freely exercise their rights without fear of
retribution from their employers.”” (Court of Appeals Opinion T 27 at App. 20-21, quoting

Sutton v. Tomco Machining, Inc., 129 Ohio St.3d 153, 201 1-Ohio-2723, 950 N.E.2d 938, 9 22).

10
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The Court of Appeals asserted that requiring an employee to prove a workplace injury in order to
have a claim under R.C. 4123.90 would have a chilling effect on the employee’s exercise of
rights if they do not know the cause of their injury. Id. However, in reality, the only “chilling
effect” would be to deter employees from making false claims for Workers’ Conipensation for an
injury sustained outside the scope of their employment, and would preclude employees from
seeking nuisance-value settlements by bringing meritless claims of retaliation, knowing that their
burden of proof included an actual workplace injury. Those employees with legitimate injuries
of unclear origin would not be deterred because their injuries will be assessed by their
physicians, medical providers and/or State doctors, who will opine as to whether they have
sustained an on-the-job injury. Even if the decision of the Court of Appeals is reversed,
employers must still tread lightly when considering discipline against an employee whose good
faith effort to obtain Workers’ Compensation benefits was found to be unsuccessful. This is the
balance of rights between employers and employees that the statute intended.

Moreover, the Court of Appeals’ interpretation of R.C. 4123.90 ignores the plain
statutory language, or alternatively inserts words that are not present in the statute. The very
words of the statute set forth that a plaintiff must demonstrate that he or she actually suffered “an
injury or occupational disease which occurred in the course of and arising out of his employment
with that employer.” R.C. 4123.90. This provides protection to employees with legitimate
workplace injuries, while at the same time allowing employers the right to properly discipline or
terminate those employees who sought to defraud the system.

The Court of Appeals was uncomfortable with the plain language of the statute, claiming
that the language of R.C. 4123.90 was ambiguous and redundant. (Court of Appeals Opinion

25 at App. 19-20). The Court of Appeals held that:

11
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Here, appellee, through its position, advances the interpretation
that the phrase “injury or occupational disease which occurred in
the course of and arising out of his employment” limits the type of
claim and proceedings for which there is protection, and that the
limitation is separate and in addition to the limitation that the claim
or proceeding must be under the Workers’ Compensation Act.
This interpretation results in the conclusion that an employee must
prove both that the claim or proceedings are under the Workers’
Compensation Act, and that the claim or proceedings are for an
injury that definitively occurred in the course of and arising out of
the employment. An at least equally reasonable interpretation,
however, is that the phrase is a continuation of the single limiting
factor that the claim or proceeding be under the Workers’
Compensation Act, since all claims under the Workers’
Compensation Act are for injuries arising out of the course of
employment. Thus, under this interpretation, an employee must
prove only that he or she filed a claim or initiated proceedings
under the Workers® Compensation Act.

ld. Through this interpretation, the Court of Appeals reads ambiguity into R.C. 4123.90
where there is none.” As this Court held in East Ohio Gas Co. v. Public Utilities Comm. of Ohio,
39 Ohio St.3d 295, 530 N.E.2d 875, 879 (1988), “words in statutes should not be construed to be
redundant, nor should any words be ignored.” Here, the Court of Appeals did just that — it
interpreted the phrase “injury or occupational disease which occurred in the course of and arising
out of his employment” as being nothing more than a ‘;redundant” continuation of the
requirement that the claim or proceeding be under the Act. But, this last phrase is not
superfluous. It clearly and unequivocally establishes that a workplace injury is an element of a

retaliation action without which the claim cannot proceed.

% The Court of Appeals relied heavily upon the 10th District Court of Appeals’ similar opinion in
Sidenstricker v. Miller Pavement Maintenance, Inc., 10th Dist. Franklin Nos. 00AP-1 146, 00AP-
1460, 2001-Ohio-4111 when reaching its decision. While Sidenstricker contains a similar (and
erroneous) interpretation to that employed by the appeals court here, it is worth noting that the
plaintiff in Sidenstricker had not, like Onderko, been finally adjudicated as having not suffered a
workplace injury. In Sidenstricker, the issue had not been conclusively decided prior to the
plaintiff’s termination.

12
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If the General Assembly had intended to allow a R.C. 4123.90 claim for any employee
simply filing a Workers” Compensation claim, whether in good faith or not, it could have simply
ended the statutory provision after the word “act.” That would have given the statute the exact
meaning that the Court of Appeals propounds, by prohibiting employers from retaliating against
an employee “because the employee filed a claim or instituted, pursued or testified in any
proceedings under the workers' compensation act.” But the General Assembly did not write the
statute that way. Such judicial rewriting of statutes is not permissible. East Ohio Gas Co. v.
Public Utilities Comm. of Ohio, 39 Ohio St.3d 295, 530 N.E.2d 875, 879 (1988). The phrase
was placed in the statute by the General Assembly for a reason, and the language enacted must
be given its full meaning and effect.’

For all of the foregoing reasons, this Court should find, as it did in Wilson, that in order to
establish a prima facie case for retaliation under R.C. 4123.90, a plaintiff must prove (1) that an
on-the-job injury was suffered*; (2) that a Workers’ Compensation claim was filed; and that (3)
there was retaliation in contravention of R.C. 4123.90.

Proposition of Law No. 2: As a matter of law, an employee who fails to appeal a

decision of the Industrial Commission that his or her injury was not work-related
cannot bring a R.C. 4123.90 retaliation claim based upon that claimed injury

3 Although R.C. 4123.95 states that the Workers’ Compensation Act should be liberally
construed in favor of employees, as shown above liberal and/or reasonable statutory construction
does not include ignoring statutory limitations or, by “judicial gloss,” inserting new words into a
statute as the Court of Appeals below and the Sidenstricker Court did.

* Many other states have recognized that a plaintiff must prove that he or she suffered a
workplace injury in order to succeed on a retaliatory discharge claim. Alabama, Oklahoma,
West Virginia, Wisconsin, and Wyoming all include a workplace injury as an element of a
workers’ compensation retaliation claim. See Ford v. Carylon Corp., Inc., 937 So.2d 491, 499
(Ala. 2006); Johnston v. St. Simeon’s Episcopal Home, Inc., 270 P.3d 197, 199-200 (Okla. App.
2011); Powell v. Wyoming Cablevision, Inc., 403 S.E.2d 717, 721 (W.Va. 1991); Ray Hutson
Chevrolet, Inc. v. LIRC, 519 N.-W.2d 713, 715-16 (Wis. Ct. App. 1994); Cardwell v. American
Linen Supply, 843 P.2d 596, 599 (Wyo. 1992).
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In this case, the OIC conclusively found that Onderko’s knee injury was not work-
related. Onderko did not appeal that decision. Thereafter, Sierra Lobo discharged Onderko for
his deceptive conduct in seeking Workers’ Compensation benefits for a non-work-related injury.
As a result, after Onderko filed his R.C. 4123.90 retaliation claim, the trial court correctly
determined that, as a matter of law, Onderko could not establish a work-related injury as required
by that statute.’

The Court of Appeals’ ruling that the mere filing of a Workers’ Compensation claim
triggers a blanket and unyielding protection from discharge under R.C. 4123.90 is misplaced.
While it is true that the protections of R.C. 4123.90 are triggered at the filing of a Workers’
Compensation claim; this protection is not absolute. If it is later conclusively proven that an
employee submitted a falsified claim, an employer can be justified in terminating that employee.
Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332 (5th Dist. 1997). To find
otherwise would mean that any employee filing a Workers’ Compensation claim, truthful or
otherwise, would be protected from termination. Such a result would be unjust and unreasonable
and ignores the doctrine of res judicata.

An employer should not be forced to weigh the potential costs of litigation when deciding
whether to terminate an employee who is the subject of a res judicata finding that the underlying
Workers’ Compensation claim was based on an injury that occurred outside of work. While the
protection of employees from retaliation for legitimate claims under the Act is importanft, this
protection should not and cannot be allowed to extend to employees who seek to exploit and
defraud the system. This is what the Court of Appeals’ interpretation of R.C. 4123.90 would

allow. Where, as here, there is a legally-binding determination that an employee sought

> It is well established that the doctrines of res Judicata and collateral estoppel apply to the
decisions of the OIC. See, e.g., Ammon v. Fresh Mark, Inc., 7Tth Dist. No. 94-C-46, 1995 WL
472301 (Aug. 9, 1995).
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Workers” Compensation benefits for a non-work-related injury, an employer should be permitted
to discharge that employee after that determination without fear of liability under R.C. 4123.90.
The Court of Appeals’ conclusion that the burden-shifting framework of R.C. 4123.90,
which gives an employer the opportunity to show that it terminated an employee for a legitimate
reason, does not suffice. This improperly puts an onerous burden on the employer to defend an
unjustified lawsuit and again to prove what it has already proven - that the employee’s claim was
based on a non-work-related injury. Where, as here, there is a legally-binding determination that
the employee filed a deceitful claim, an employer should not be required to defend subsequent
additional litigation for retaliation under R.C. 4123.90 simply because a defense exists. Such a
result would create double exposure and significant unnecessary expense, where there ought to

be none.

CONCLUSION

As found by the trial court, the unambiguous language of Revised Code § 4123.90
requires the existence of a work-related injury in order for a plaintiff to prosecute a claim for
retaliation. The Court of Appeals simply ignored that critical phrase in the statute which, under
the facts of this case, was particularly erroneous given that Onderko’s injury had already been
conclusively adjudicated as being non-work-related before he filed his retaliation claim. For
these reasons the decision below should be reversed and judgment entered in favor of the

Appellant, Sierra Lobo, Inc.
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IN THE COURT OF APPEALS OF CHIO
SIXTH APPBLLATE DISTRICT
ERIE COUNTY
Michael P. Onderko Court of Appeals No. E~14-009
Appellant , Trial Court No. 2013-CV-0187
V.
Sierra Lobo, Toc. DECISION AND JUBGMENT
Appelles Decided: HOV 05 201
L I S

This matter is before the court on the App.R. 25 motion of appellee, Sierra Lobo,
Inc., to certify a conflict between oux court’s decision in Onderko v. Sierra Lobp, Inc.,
6th Dist, Brie No. B-14-009, 2014-Obig-4115, —~ N.E.3d ~-, and the decisions of several .
other district courts on the following question:
In Wilson v. Riverside Hospital, 18 Ohio St.3d & (1985) (syllabus),
the Ohio Suprerme Court held thét “la} complaint filed by an employee
against an employer states a claim for rellef for retallatory discharge when

it alleges that the employee was injured on the job, filed a claim for

L 2 [1311]
51t
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workers’ compensation, and was discharged by that employer in
contravention of R.C. 4123.90.” Based upon this holding, must a plaintiff

pursuing a claim for retaliatory diseharge under R.C. 4123.90 prove that he

suffered a workplace injury?
Appellant, Michael Onderko, has filed a response in opposition to appellee’s motion.

Article IV, Section 3(B)(4) of the Ohio Constitution provides, “Whenever the
judges of a court of appeals find that a judgment upon which they have agrecd i in
conflict with a judgment pronounced upon the same question by any other court of
appeals of the state, the judges shall certify the record of the case to the snpreme court for
review and final determination.” The Chio Supreme Court has set forth three conditions
that st be met befo;c the certification of a cenflict:

First, the certifying court must find that its judgment is in conflict
with the judgment of a coutt of appeals of another district and the asserted

conflict must be “upon the same question.” Second, the alleged conflict

must be on a rule of law—not facts. Third, the journal entry or opinion of
the certifying court must clearly set forth that rule of law which the
cettifying court contends is in conflict with the judgment on the same
question by other district courts of appeals, (Emphasis sic.) Whitelock v. ;
Gilbane Bldg. Co., 66 Ohie 5t.3d 594, 596, 613 N.E.2d 1032 (1993).

Upon careful consideration, we find that motion to cettify the conflict must be granted.

App. -;E
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In its motion, appellee argues that our decision is in conflict with Young v. Stelter
& Brinck, Lid., 174 Ohio App.3d 221, 2007-Ohlo-6510, 881 N.E.2d 874 (1st Dist.),
Kiltbarger v. An&hor Hocling Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (5th
Dist.1997), Lawrence v. Youngstown, Tth Dist. Mahouning No. 09 MA 189, 2012-Ohio-
6237, Balog v. Matteo Aluminum, Inc., 8th Dist. Cuyahoga No. 82000, 2003-Ohio-4937,
Goersmeyer v, General Parts, Inc., 9th Dist. Medina No. 06CA0004 5-M, 2006~Ohio-
6674, Brannon v, City of Warren, 11th Dist. Trambull No. 2003-T-0077, 2004-Ohio-
3105,

We initially note that the decisions of the First, Seventh, Eighth, Ninth, and
Eleventh Districts do not directly consider the issue of whether the failure to prove a
workplace infury prevents a plaintiff from establishing a prima facie case of retaliatory
discharge under R.C. 4123.90. In particular, the decisions of the First, Seventh, Eighth,
and Ninth Districts involved situations where it was undisputed that the plaintiff suffered
‘a workplace injury. Further, in the Eleventh Distriet’s decision, although the court noted
that the plaintiff allegedly suffered a workplace injury, it did not address that issue in its
analysis, instead focusing on the plaintiff’s failure to show that the employer's proffered
legitimate, non-retaliatory reason for discharge was merely pretext. Thus, even though
those cases recited the language from Wilson, because the issue of a workplace injury
was not addressed or detexmainative of the outcome, we do not find a conflict between

those decigions and ours.

App. 6
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However, the Fifth District directly addressed the issue of whether proof of a
workplace lnjury is a necessary elerent of a prima facie case of retaliatory discharge. In
Kilbarger, the plaintiff’s first assignment of error was that the trial court “applied an
incorrect burden of proof by requiring [the plaintiff] to prove that he was injured at
wotk.” Kilbarger at 338. The Fifth District overruled ihis assignment of error, stating
that the plaintiff had the burden to prove all the elements of the case af trial, and that the
plainfiff failed to satisfy his burden to prove that he was injured at work. Jd at 338-33%,

Therefore, upon due consideration, we find appellee’s motion to certify a conflict
well-taken. Qur holding in Onderko v. Sierra Lobo, Ine., 6th Dist, Erie No. E-14-009,
2014~0Ohig-4113, - N.E.3d ---, i5 i1 conflict with the Fifth Disirict Court of Appeals’
decision in Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d
1080 (5th Dist,1997). Accordingly, we certify the record in this case for review and {inal
determination to the Supreme Court of Ohio on the following issue:

Whether, as an element of establishing a prima facie claim for
retallatory discharge under R.C. 4123.90, a plaintiff must prove that he or

she suffered a worloplace injury.

The parties are directed to S.Ct.Prac R, 8.01, ot seq., for further guidance,

Mark L. Pietevkowski, I,

Stepben A, Yarbrough, P.1.

James D), Jensen, J.
COMCUER.

'App. 7
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
ERIE COUNTY

Court of Appeals No. E-14-009

Michae] P. Onderko

Trial Court No. 2013-CV-0187

Appellant
v.
Sierra Lobo, Ine. DECISION AND JUDGMENT
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Margaret O’Bryon, for appellant.
Matk P. Valponi and Brian E, Ambrosia, for appellee.
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YARBROUGH, P.J.

I Introduction
{91 1} This is an appeal from the judgment of the Erie County Court of Common
Pleas, which granted summary judgment in favor of defendant-appellee, Sierra Lobo,

Inc., on plaintiff-appellant’s, Michael Onderko, claims for retaliatory discharge and

724{01% OJ‘U( ,0‘ 1[{
alaliy
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intentional infliction of emotional distress. For the following reasons, we affirm, in part,
and reverse, in part.
A. Facts and Procedural Background

{92} On Thursday, August 9, 2012, appellant was moving a table and some
cabinets in the c'ourse of his employment as an engineering tech for appellee when he felt
some pain in his right knee. Appellant states that because of the pain, he left work early
that day. On his way home, appellant stopped at a gas station. As he was stepping off a
curb, his right knee “gave out.”” Consequently, he went to the hospital. The handwritten
notes fromn the emergency room records document that “fappellant] had R knee pain for a
couple weeks, but today took a step off the curb & heard a ‘pop.” Now painful to bear
weight.” Appellant states that the emergency room doctor then recormended that he
follow up with an orthopedic doctor.

{4 3} The next day, appellant saw Dr. Biro. A clinic note from Dr. Biro indicates
that appeliant had injured his right knee six weeks carlier, which injury resolved itself
after several weeks of ice, rest, and walking on crutches. The note further indicates that
appellant continued with daily living until the knee “completely let go” when he was
climbing a curb.

{{/ 4} Notably, neither the hospital records nor Dr. Biro’s notes included any
merntion by appeliant that he suffered an injury while at work. Appellant states in his
affidavit that he did not mention work to the emergency room doctor because he was

afraid of being fired since it was known ﬂlat:appellee was very concerned about its safety
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record. In addition, appellant states that Dr. Biro’s clinic note contained incorrect
information in that appellant did not have a prior injury to his right knee, but rather had a
prior injury to his left knee. Appellant also states that he tried to contact Dr. Biro to

correct the clinic note, but that Dr. Biro refused to see him once Dr. Biro found out that it

was a workers’ compensation injury.

{1 5} Following his doctor visits, appellant contacted April Reeves, an employee
in appellee’s human resources department, and fold her that he tore his right ACL.!
Reeves states in her affidavit that appellant told her the injury did not occur at work, but
appellant disputes Reeves” statement in his own affidavit. On August 13, 2012, after
speaking with Reeves, appellant then contacted Dave Hamrick, appellee’s corporate
director of human resources, and inquired about receiving light-duty work. Hwnﬁck
informed éppellant that appellant could not refurn to work due to the pain medication
appellant was taking.

{§] 6} Thereafier, still on August 13, 2012, appellant filed a First Report of Injury |
with the Bureau of Workers® Compensation (“BWC™). Appellant states in his affidavit
that he filed the report because Hamrick told him he did not have a work injury but
appellant wanted to ensure that it was filed as a work injury. The August 13, 2012 report
claims a torn right ACL caused by lifting and pushing equipment. On August 28, 2012,
appellant filed a second First Report of Injury, this time claiming a right knee

sprain/strain. The BWC initially disallowed appellant’s claim, but later vacated that

! Nothing in the record supports a medical diagnosis of a torn right ACL.
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decision and entered a new decision that allowed appellant’s claim on the medical

condition of a right knee sprain.

{§ 7} Appellee appealed the BWC’s decision to the Industrial Commission. After
a hearing, the Industrial Commission reversed BWC’s decision and denied appellant’s
workers’ compensation claim on November 6, 2012. In her decision, the Industrial
Commission District Hearing Officer found that appelant®s injury was not sustained in
the course of his employment. Appellant did not appeal the November 6, 2012 decision.
He states that he did not file an appeal because he was already back at work and just
wanted the ordeal to be over.

{9 8} One month later, on December 12, 2012, appellee terminated appellant’s
employment. Prior to his termination, appellant had received three performance bonuses,
had no discipline write-ups, and had no unexcused absences. Appellant states that
Hamrick told him he was being terminated due to the workers’ compensation outcorne.
Hamrick, for his part, states in his affidavit that appellant was terminated “for his
deceptive attempt to obtain Workers® Compensation benefits for a non-work related

injury.”

{§1 9} On March 8, 2013, appellant initiated his present claims for refaliatory

discharge in violation of R.C. 4123.90, and for intentional infliction of emotional distress.

As to the claim for retaliatory discharge, appellee moved for summary judgroent solely
on the basis that appellant could not satisfy the required element of having suffered a

workplace injury. Specifically, appellee argued that the Industrial Commission

App. 11



determined that the injury did not ocour at the workplace, and that such decision was
binding on appellant through the doetrines of res judicata and collateral estoppel. Thus,
appellee concluded it was erttitled to judgment as a matter of law. Appellant, on the other
hand, argued that having an allowable workers’ compensation claim is not a required
element of retaliatory discharge under R.C. 4123.90.' Rather, citing Ammon v. Fresh
Mark, Inc., Tth Dist. Columbiana No. 94-C-46, 1995 WL, 472301 (Aug. 9, 1995),
appellant contended it is the “mere filing of a compensation claim [that] trigger[s] the
statutory protection from discharge.”

{116} As to the claim for intentional infliction of emotional distress, appellee
argued that it is entitled to summary judgment because its act of terminating appellant for
deceptively attempting to collect benefits for a non-work-related injury is not “extreme
and outrageous” conduct, especially where appellant is employed “at-will.” Appellant

responded by arguing that he did not lie about his workers’ compensation claim, and that

his claim was supported by the medical report of Dr. Ahn, and by the statements of three

co-worlcers who reported that appellant told them he had aggravated his knee while
moving cabinets in the shop.

| {§ 11} The trial court, in granting summary judgment to appellee, agreed that res
Judicata and collateral estoppel precluded appellant from re-litigating whether he suffered
a workplace injury. Further, the trial court determined that “[appellee] did not terminate
fappellant] for merely filing a workers® compensation claim and subsequently being

denied benefits. Instead, [appellee] terminated [appellant] for engaging in deceptive

Avia 49



practices: engaging in deceptive behavior when he attempted to obtain BWC benefits for
an injury that was not work related.” The court concluded,
Therefore, even in holding the evidence most favorable to

[appellant], reasonable minds can only come to the conclusion that

[appellee] did not violate R.C. 4123.90 as [appellant] did not suffer a work

related injury and that [appellee] has proven with clear and convincing

evidence that [appellee] terminated [appellant] for misrepresenting his

injury as a work related injury. {Appellant] cannot bring forth a prima facie

case of retaliatory firing.

{q 12} Finally, as it pertains to appellant’s J'.ntentiongl infliction of emotional
distress claim, the trial court held that appellant could not prove that appellee’s conduct
was exireme and outrageous. As support for its conclusion, the trial couré noted that
appellant did not suffer a work injury and appellee chose to terminate appellant based
upon lawful reasons, i.e., “[appellant’s] dishonesty in filing a workers® compensation
claim for an injury that did not occur at work.”

B. Assignments of Error
{13} On appeal, appellant presents two assignments of error for our review:
1. The Trial Court Committed Error in Granting Appellee’s Motion
for Summary Judgment on the Basis that Res Judicata and Collateral

Estoppel prohibited Appellant from Prevailing on a Retaliatory Discharge

Claim Regarding a Work Related Injury.
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2. The Trial Court Committed Error in Granting Appellee’s Motion
for Summary Judgment on the Basis that the Employer’s Conduct was not
Exfreme and Outrageous.
IX. Analysis
{1 14} We review summary judgment decisions de novo, applying the same
standard as the trial court. Lorain Natl. Bank v. Saratoga Apts., 61 Ohio App.3d 127,
129, 572 N.E.2d 198 (9th Dist.1989). Applying Civ.R. 56(C), summary judgment is
appropriate where (1) there is no genuine issue as to any material fact, (2) the moving
party is entitled to judgment as a matter of law, and (3) reasonable minds can come to but
one conclusion, and viewing the evidence in the Hght most favorable to the non-moving
party, that conclusion is adverse to the non-moving party. Harlessv. Willis Day
Warehousing Co., 54 Ohio St.2d 64, 66, 375 N.E.2d 46 (1978).
A. Retaliatory Discharge
{4 15} A claim for retaliatory discharge under R.C. 4123.90 involves a burden
shifting analysis, Initially, the employee bears the burden of establishing a pi*ima facie
case of retaliatory discharge. Napier v. Roadway Freight, Inc., 6th Dist. Lucas No. L-06-
1181, 2007-Ohio-1326, { 12. Once an employee has set forth 2 prima facie case, the
burden then shifts to the defendant to set forth a legitimate, non-retaliatory reason for the
discharge. Id. “If the employer sets forth a legitimate, non-retaliatory reason, the burden
again shifts to the employee to ‘specifically show’ that the employer’s purported reason

is pretextual and that the real reason the employer discharged the employee was because
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the employee engaged in activity that is protected under the Ohio Workers’

Compensation Act,” Jd.

{] 16} Here, the threshold issue we must decide in appellant’s first assignment of
error is what elements are required to prove a prima facie claim for retaliatory discharge
under R.C. 4123.90. Specifically, we must determine whether appellaﬁt must prove that
he éuffered a workplace injury. We hold that he does nof,

{9 17} Our analysis centers on R.C. 4123.90, which provides, in relevant part,

No employer shall discharge, demote, reassign, or take any punitive
action against any employee because the employee filed a claim or '
 instituted, pursued or testified in any proceedings under the workers’
| compensation act for an injury or oceupational disease which occurred in

the course of and arising out of his employment with that employer,

{4 18} Appellee argues that the statute requires proof of three elements: (1) the
employee was injured on the job, (2) the employee filed a claim for workers’
compensation, and (3) the employee was discharged by the employer in contravention of
R.C.4123.90. Similarly, our court on several occasions has stated the elements as, “(b)
the employee suffered an occupational injury; (2) the employee filed a workers’
compensation claim; and (3) the employee was subsequently demoted or discharged from
her employment in retaliation for the filing of the claim for benefits.” E.g., Huth v.
Shinner’s Meats, Inc., 6th Dist. Lucas No. L-05-1182, 2006-0Ohio-860, § 17. This

formulation of the elements derives from Wilson v. Riverside Hosp., 18 Ohio St.3d 8, 10,
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479 N.E.2d 275 (1985), in which the Ohio Supreme Court held “a complaint filed by an
_empioyec against an employer states a claim for relief for retaliatory discharge when it
alleges that the employee was injured on the job, filed a claim for workers® compensation
and was discharged by that employer in contravention of R.C. 4123.90.”

{9 19} However, the Tenth District, in Si;ieizstricicer v. Miller Pavement Muint.,
Inc., 10th Dist. Franklin Nos. 00AP-1146, 00AP-1460, 2001-Ohio-4111, § 58, restated
the elements of a prima facie case for retaliatory discharge under R.C. 4123.90 as: (1)
the employee was engaged i a protected activity, (2) ke or she was the subject of an
adverse employment action, and (3) a causal link exists between the protected activity
and the adverse employment action. See also Ferguson v. SénMar Corp., 12th Dist.
Butler No. CA2008-11-283, 2009-Ohio-4132, § 17 (adopting the Tenth District's
approach). An employee engages in a protected activity Whén he or she “filefs] a
workers’ compensation claim or institute[s], pursue[s] or testifie[s] in a workers’
compensation proceeding regarding a workers® compensation claim.’; Sidensiricker at
38

{1[ 20} In reformulating the elements of a prima facie claim under R.C. 4123.90 to
clarify that proof of a workplace injury is not required, the Tenth District reasoned first
that Wilson did not hold that proof of injury on the job is a necessary element of a |
 retaliatory discharge claim. In Wilson, the parties did not dispute that the plaintiff was
injured in a fall at her place of employment. Wilson at 8. As a result of her injury, the

plaintiff was unable to work for 11 months. When she notified her employer of her

Ann 1A



intention to return to work, the empl oyer informed her that she no longer had a job. The
employer explained in a letter that its leave of absence policy only guaranteed a position
for ten weeks, Since the plaintiff had been gone for over eleven months, the employer
had filled her position. J7d.

{§ 21} The plaintiff then filed a complaint against her employer, alleging a
violation of R.C. 4123.90. Aitached to the complaint was the letter from the employer
explaining its leave of absence policy. The employer moved to dismiss the complaint
under Civ.R. 12(B)(6) on the grounds that the complaint did not “specifically allege that
the discharge was in retaliation for plaintiff’s workers’ compensation claim.” /4 On
appeal to the Ohio Supreme Court, the employer argued that the attached letter
demonstrates that the plaintiff was terminated pursuant fo the leave of absence policy and
that there was rio retaliatory motive. Jd at 10, The Ohio Supreme Cowt rejected this
argument, reasoning that the plaintiff’s material allegation with respect fo the letter was
that her employment relationship was terminated; the complaint did not allege that the
plainﬁff was discharged because of the leave of absence policy. Thus, the leave of
absence policy cquid not be considered in determining whether the motion to dismiss
should be granted. /d The court continued, stating that the material allegations in the
complaint were that the plaintiff “was employed by [the employer], she was injured on
the job, she received workers® compensation, she attempted to return to her job after
recovering from the work-related injury, and she was discharged in contravention of R.C.

4123.90.” Id. The court concluded that “[b]y referring to R.C. 4123.90 in the complaint,

10. |
: App. 17



appellant sufficiently complied with the notice ﬁleading requirements of Civ.R. 8(A).”
Id Thus, the couﬁ held “that a complaint filed by an employee against an employer
states a claim for relief for retaliatory discharge when it alleges that the employee was
injured on the job, filed a claim for workers® compensation and was discharged by that
employer in contravention of R.C. 4123.90.” X

{94 22} A close examination of Wilson reveals that the element of “injury on the
job” was not the focal point of the decision, as it was undisputed that the plaintiff
suffered such an injury. Rather, the focus of the holding was that a reference to R.C.
4123.90 in a complaint for retaliatory discharge was sufficient to satisfy the notice
pleading requirements, and that the plaintiff was not required to specifically allege that
the discharge was in retaliation for her filing of a workers’ compensation claim.

{8 23} The Tenth District in Stdensiricker further noted that, although Ohio courts
frequently cite Wilson for the elements of a retaliatory discharge claim under R.C.
4123.90, only one has directly addressed the element of “injury on the job.” In that
single case, Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d
1080 (5th Dist.1997), the Fifth District held that the employee failed to satisfy the
element of injury on the job, but also held that the employee failed to prove that the
employer’s legitimate reason for discharge was pretextual. Thus, no Ohio case has been
decided solely on the issue of injury on the job, as appellee requests that we do here.

{4 24} After examining Wilson, the Tenth District next looked to the language of

the statute itself. In examining a statute, the initial question that must be resolved in

11.
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determining the intent of the legislature is whether the language is ambiguous. “Where
the language of a statute is plain and unambiguous and conveys a clear and definite
meaning there is no occasion for resorting to rules of statutory interpretation. An
unambiguous statute is to be applied, not interpreted.” Sears v. Weimer, 143 Ohio St.
312, 55 N.E.2d 413 (1944), paragraph five of the syllabus. “However, where a statite is
found to be subject to various interpretations, a court called upon to interpret its
provisions may invoke rules of statutory construction.” Cline v. Ohio Bur. of Motor
Vehicles, 61 Ohio St.3d 93, 96, 573 N.E.2d 77 (1991). |

{9 25} Here, appellee, through its position, advances the interpretation that the
phrase “injury or occupational disease which occurred in the course of and arising out of
his cmploymeut” limits the type of claim and proceedings for which there is protection,
and that the Himitation is separate and in addition to the limitation that the claim or |
proceeding must be under the Workers’ Compensation Act. This interpretation results in
the conclusion tizat an employee must prove both that the claim or proceedings are under
the Workers® Compensation Act, and that the claim or proceedings are for an injury that
definitively occurred in the course of and arising out of the employment. An at least
cquallyl reasonable interpretation, however, is that the phrase is a continuation of the
single limiting factor that the claim or proceeding be under the Workers” Compensation
Act, since all claims under the Workers® Compensation Act are for injuries arising out of

the course of employment. Thus, under this inferpretation, an employee must prove only

12.
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that he or she filed a claim or initiated proceedings under the Workers’ Compensation
Act.

{4l 26} Because there are two reasonable interpretations, we must turn to the rules
of statutory consfruction, bearing in mind that “[t}he primary rule in statutory |
construction is to give effect to the legislature’s intention.” Cline at 97. Initially, w}/e note
that, in dealing with ambiguity, the legislature has stated its intention that “where a |
section of the Workmen’s Compensation Act will bear two reasonable but opposing
interpretations, the one favoring the claimant must be adopted.” State ex rel Sayre v.
Indus. Comm., 17 Ohio St.2d 57, 62, 245 N.E.2d 827 (1.969), citing R.C. 4123.95
(“Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally construed
in favor of employees and the dependents of deceased employees.”).

{927} One of the aids of construction in détermining the intent of the legislature is
the object sought to be attained by the statute. R.C. 1.49(A). To that end, the Ohio
Supreme Court has stated that the basic purpose of the anti-retaliation provision in R.C.
4123.90 is ““to enable employees to freely exercise their rights without fear of retribution
from their employers.”” Sutton v. Tomco Maclzim'ng Inc., 129 Ohio St.3d 153, 2011-
Ohijo-2723, 950 N.E.2d 938, § 22, quoting Coolidge v. Riverdale Local School Dist., 100
Ohjo St.3d 141, 2003-Ohio-5357, 797 N.E.2d 61, § 43. Under appellee’s interpretation,
that purpose would be frustrated in situations such as this where the precise cause of the |
mjury is unknown at the time, and multiple incidents may have substantially aggravated a

condition resulting in an injury. Requiring an employee to successfully prove that the
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injury occurred at work for purposes of a retaliatory discharge claim would have a
chilling effect on the exercise of his or her rights because the employee would be forced
to choose between a continuation of employment and the submission of a workers’
compensation claim. This choice must be made by the employee knowing that ifhe or
she fails to prove that the cause of the injury was work related, not only will his or her
claim be denied, but the employer would then be free to terminate the employment
simply because the claim was filed. Asrecognized by the Nevada Supreme Court, “In
the absence of an injury resulting in permanent total disability, most employees would be
constrained to forego their entiflement to industrial compensation in favor of the
economic necessity of retaining their jobs.” Hansen v. Harrah’s, 100 Nev. 60, 64, 675
P.2d'394 (1984).

{928} Therefore, in accordance with R.C, 4123.95 and the basic purpose of the
anti-retaliation provision, we construe R.C. 4123.90 to require that an employee must
prove only that he or she “filed a claim or instituted, pursued or testified in any
proceedings under the workers’ compensation act.” The employee is not required to
prove definitively that the injury occurred and arose out of the course of employment. In
so doing, we agree with the reasoning of the Tenth District, and adopt its holding that to
prove a prima facie case of retaliatory discharge, the employee must show:

(1) the employee filed a workers® compensation claim or instituted, pursued

or testified in a workers’ compensation proceeding regarding a workers’

compensation claim (the “protected activily™), (2) the employer discharged,
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demoted, reassigned or took punitive action against the employee (an
“adverse employment action”), and (3) a causal link existed between the
employee’s filing or pursuit of a workers’ compensation claim and the
adverse employment action by the employer (“retaliatory mdtive”).

Sidenstricker, 10th Dist. Franklin Nos. 00AP-1146, 00AP-1460, 2001- -

Ohio-4111 at § 58.
{29} Our holding today, however, does not grant employees the power to file

frivolous workers’ compensation claims with impunity. “The scope of R.C. 412390 is
narrow and protects only agaimt adverse employment actions in direet response to the
filing 0‘;'_ pursuit of a workers® compensation claim.” Ayers v. Progressive RSC, Inc., 8th
Dist. Cuyahoga No. 94523, 2010-Ohio-4687, § 14; see also Oliver v. Wal-Mart Stores,
Inc,, 10th Dist. Franklin No. 02AP-229, 2002-Ohio-5005, §10. “R.C. 4123.90 does not
prohibit a discharge for just and legitimate termination of employment. It does not -
suspend the rights of an employer, nor insulate an employee from an otherwise just and
lawful discharge.” Markham v. Earle M. Jorgensen Co., 138 Ohio App.3d 484, 493, 741

N.E.2d 618 (8th Dist.2000), quoting Brown v. Whirlpool Corp., 3d Dist. Marion No.

9-86-20, 1987 WL 16261 (Sept. 1, 1987).

{91 30} Several Ohio courts have found that committing fraud in the pursuit of a
workers” compensation claim is a legitimate, non-retaljatory reason for discharge. In
Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (5th

Dist.1997), the employer terminated the employee for falsification of records in
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connection with the filing of a workers’ compensaﬁon claim. In that case, the
employee’s ex-girlfriend testified that the employee injured himself while painting
houses during the plant’s summer shutdown, but told hpr that hle Would claim the injury
occurred while caxfying buckets at the plant. Following a bench frial, the ’trial coqrt
found in favor of the employer on the employee’s claiﬁ for retaliatory discharge, which
the Fifth District affirmed. Id. at 336, 343. In Kent v. Chester Labs Inc., 144 Ohio
App.3d 587, 761 N.E.2d 60 (1st Dist.2001), the employer terminated the employee f01'~
“dishonesty based on the statement of the employee’s co-worker that her injury “was fake |
as falke could be,” and on the fact that the employee had previously injured herself while
lifting a bale of newspapers outside of work. The trial court granted summary judgment
in favor of the employer, but the First District reversed, and remanded the matter for a
trial to determine the motive for the discharge. fd. at 593-594. In another case from the
First District, Kelly v. Coca-Cola Botiling Co., 1st Dist. Hamilton No. C-030770, 2004-
Ohio-3500, the employer fired the employee for dishonesty relating to lifting weights in
excess of the doctor’s recommendation. The trial court granted sﬁmmary judgment, but
the First District reversed, finding that a genuine issue of material fact existed on whether
the employes’s stated reason for termination was pre-textual. Jd. at §42. Finally, in
Ayers, supra, the employer terminated the employee for violating the company’s code of
conduct policy against deceit. In that case, the employee answered on a workers’
comipensation questionnaire that she had never been involved in an automobile accident.

However, the employee had actually been involved in at least five automobile accidents.
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Further, .testimony was presented that the employee called the doctor’s office directly to
reschedule her independent me&ical examination, in violation of the company policy that
only the employer can reschedule an examination, and that the employee represented
herself as someone clse in order to reschedule. The trial court granted summary
Judgment in favor of the employer, and the Righth District affirmed ﬁjnding that the
employee failed to establish a prima facie case and failed to demonstrate that the stated
reason for discharge was mere pretext. Ayers, 8th Dist. Cuyahoga No. 94523, 2010-
Ohio-4687 at 9 18.

{931} These cases are informative in that in each of them, the question of the
eniployee’s honesty regarding the workers’ compensation claim was determined within
the framework of the burden shifting analysis pertaining to the true motivation behind the
adverse employment action. If the employer can show that the basis of the discharge was
fraud or dishonesty, the employee has the opportunity to prove that the stated reason is
pretexiual, and that the true motivation was the filing of the workers® compensation claim
itself. An employee can prove preiext by showing that the employer’s proffered reason
(1) bad no basis in fact, (2) did not actually motivate the adverse employment action, or
(3) was insufficient to motivate the adverse employment action.” Ferguson, 12th Dist.
Butler No. CA2008-11-283, 2009-Ohio-4132 at {21, citing Wysong v. Jo-Ann Stores,
Inc., 2d Dist. Montgomery No. 21412, 2006-Ohio-4644, § 13; King v. Jewish Home, 178

Olio App.3d 387, 2008-Ohio-4724, 898 N.E.2d 56, § 9 (Ist Dist.). We think that such an

approach is appropriate in this situation as well.
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{9 32} However, we do not reach the issue of whether appellee put forth a
legitimate, non-retaliatory reason for discharge, or whether appellant demonstrated that
the proffered reason was pretext through evidence showing that he did not in fact lie or
commit fraud in the filing of his workers’ compensation claims. If is well-seftled in Obio
that “a party seeking summary judgment, on the ground that the nonmoving party cannot
prove its case, bears the initial burden of informing the trial gourt of the basis for the
motion, and identifying those portions of the record that demonstrate the absence of a
genuine issne of material fact on the essential element(s) of the nonmoving party’s
claims.” (BEmphasis added.) Dresher v. Burt, 75 Ohio St.3d 280, 293, 662 N.E.2d 264
(1996); see also Mitseffv. Wheeler, 38 Ohio St.3d 112, 526 N.E.2d 798 (1988), syllabus
(“A party see!@g summary judgment must specifically delineate the basis upon which -
summary judgment is sought in order to allow the opposing party a meaningfil
opporiunity to respond.”). “Ifthe moving party fails to satisfy its initial burden, the
motion for sumimary judgment must be denied.” Dresher at 293. Here, with respect to
the retaliatory discharge claim, appellee made no argument that it provided a legitimate,
non-retaliatory reason for discharge or that appellant failed to provide evidence
demonstraﬁngv that the reason was merely pretext. Instead, appellee argued solely that by
failing to appeal the Industrial Commission’s decision disallowing benefits, appellant was
collaterally estopped or barred by res judicata from establishing the workplace injury
element of his claim. Because we have determined that a workplace injury is not a

required element of a retaliatory discharge claim under R.C, 4123.90, and because no
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other grounds were offered, we conclude that summary judgment for appellee on the
retaliatory discharge claim was inappropriate.

{9/ 33} Accordingly, appellant’s first assignment of error is well-taken.

B. Intentional Infliction of Emotional Distress

{9/ 34} “In a case for intentional infliction of emotional distress, a plaintiff must
prove (1) that the defendant intended to cause the plaintiff serious emotional distress,

(2) that the defendant’s coﬁduct was extreme and outrageous, and (3) that the defendant’s
conduct was the proximate cause of plaintiff’s serious emotional distress.” Phung v.
Waste Mgt., Inc., 71 Ohio St.3d 408, 410, 644 N.E.2d 286 (1994).

{9] 35} In its motion for summary judgment, appellee argued that it was entitled to
judgment because its conduct was not extreme and outrageous as a matter of law.
Extreme and outrageous conduct has been described as:

It has not been enough that the defendant has acted with an infent
which is tortious or even criminal, or that he has intended to inflict
. emotional distress, or even that his conduct has been characterized by

“mélice,” or a degree of aggravation which would entitle the plaintiff to

punitive damages for another fort. Liability has been found only where the

conduct has been so outrageous in character, and so extreme in degree, as to

go beyond all possible bounds of decency, and to be regarded as atrocious,

and utterly intolerable in a civilized community. Generally, the case is one

in which the recitation of the facts to an average member of the community
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would arouse his resentment against the actor, and lead him to exclaim,

“Outrageous!” Yeager v. Local Union 20, Teamsters, Chauffeurs,

Warehousemen & Helpers of Am., 6 Ohio St.3d 369, 374-375, 453 N.E.2d

666 (1983), quoting Restatement of the Law 2d, Torts, Section 46( 1),

Comument d (1965).

{36} In particular, appellee contended that appellant did not pursue a valid
workers’ compensation claim, but rather attempted fo collect benefits for a non-work
related injury. Appellee stated that “[sfuch deceptive conduct constituted a legitimate,
non-discriminatory, non-retaliatory business reason to terminate [appellant’s]
employment and cannot be found to be ‘exireme and outrageous® conduct,” so as to
suppdrt an intentional infliction of emotional distress claim. Further, appellee contended
that the termination of an at-will employee is an exercise of the employer’s legal rights
and does not constitute extreme or outrageous conduct. Appellee relies on Jones v.
Wheelersburg Local School Dist., 4th Dist. Scioto No. 12CA3513, 2013-Ohio-3685, A
42, for the proposition that

“Termination of employment, without more, does not constitute the

oufrageous conduct required to establish a claim of intentional infliction of

emotional distress, even when the employer knew that the decision was

likely to upset the employee.” * * * Moreover, an employer is not liable for

a plainti{f’s emotional distress if the employer does no more than “insist

upon his legal rights in a permissible way, even though he is well aware
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that such insistence is certain to cause emotional distress.” (Internal

citations omitted.)

{4137} Appellant responded by arguing that he never lied about his workers’
compensation claim, and that his claim was supported by the medical report of Dr. Ahn,
who examined him as part of his workers® compensation claim, and by three employees
who acknowledged that appellant said Le aggravated his knee while moving cabinets at
work., |

{1138} Upon our review of the facts, viewed in the light most favorable to
appellant, we conclude that no reasonable fact-finder could find that appellee’s conduct
rises to the level of outrageousness sufficient to support a claim for intentional infliction
of emotional distress. We hold that, under the circumstances, appellee’s actions in
terminating an al-will employee do not go beyond all possible bounds of decency so as to
be regarded as atrocious and uvtterly intolerable in & civilized community, Therefore,
appe_llee’s actions are not extreme and outrageous as a matter of law, and summary
Judgment in favor of appellee on appellant’s intentional infliction of emotional distress
claim is appropriate.

{9139} Accordingly, appellant’s second assignment of error is not well-taken.

II1. Conclusion
1§ 40} For the foregoing reasons, the Jjudgment of the Erie County Court of

Common Pleas is affirmed, in part, and reversed, in part. The matter is remanded to the
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trial court for further proceedings on appellant’s claim for retaliatory discharge under

R.C. 4123.90. Costs of this appeal are 1o be split evenly between the parties pursuant to
App.R. 24.

Tudgment affirmed, in part,
and reversed, in part.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See also 6th Dist Loc.App.R. 4. .

Mark L. Pietrvkowski. J.

Stephen A. Yarbrouph, P.J.

James D. Jensen, J.
CONCUR.

Va4
This decision is subject to further'edifing by the Supreme Court of
Ohio’s Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court’s web site at:
hitp:/fwrww.sconet.state.oh.usirod/newpdf/?source=6.
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Ohio Industria) Comnission

RECORD OF PROCEEDINGS

Claim Number: 12-840216 Claima Heaxrd: 12840216
LT -ACC-0SIV -CcOV '
ECN: 23122841 #Michael P. Onderko

MYICHARL P, ONDRRKO
14217 KNEISEL RD
VERMYILION OH 4409%-5201

Data of Fajury: 8/09 /2012 Risk Number: 1340673-0

This claim has been proviocualy allowed for: HPRATI RIGHT KNRE & LEG,

¥hiz matter was heard on 16/31/2012 bSefore Dintrist Bearing Offlcer Paggy
Harting pursuant te the provisions of R.C. Seations 412%.%4 aod 4123_8511 on the

f8llowing:

| APPEAL flled Ly Empioyer on 10/04/2012 from bhe oxder of the Administvater
igsued 0972172012,
issue; 1) Indury Or Occupaciocnal Racase Allowance
2} 'Tomporary Total Bigabiiity
.3} ruil Weekly Wages /Average Heekly Wagen

Notices were mailed Lo the Tojured Warker, ‘the. Buployer, Lhedy respective
Teprezentetives and the Administrater of the Burcau of Workers' Compensation nok
LoweT than fourtesca {14) days prior o this date, and the following were prégent

for the hearing: ’

APPEARANCE FOR THE INJURED WORKER: - Mr. onderko
APPEARANCE POR THE EMPLOYER: Mr. Kuwrez . .
EPPEAEANCE FOR THE XDMINISTRATOR: Mo Appearoncn -

the ordex of the Administrason, dat;ad 0972172012, is vacaled.

.

the Diatrict Hearing Officer finds that Mz, Onderko did not smetain an injury in
the course of erlising out of his enployaent &g alleged. Therefore, thils clalm
ig DEWIED In its entirety. .

At the hearing, Mr. Onderko’ testified that-be wag invelved in rearranging Ghe
shop in his capacity as a mechanic. He sbtated shar his right knee hust. He
tastified he never had any problems with his right knee prior ko this alleged

incidens.

On Lhe date in question, Mr. Onderke gtated he war moving a tahla when his cight
knee and leg slarted bothering him.  Thorefors, he toid co~workers le wap dolng
home sarly. Onr tho way home, accoerding to his togtimoby, he stopped to purcChise
gasoline for his vehicle and skepped en tbhe island curb and feli his kneg glive
waYy .

the medical racords on file indicate rhat Mr. Onderko wes seen ab Nerey Hospital
in Loraln, Ohio on 08/09/2012. The hapdwritten hiskory within Mergy Hoegpitai‘g -
records gocurents that Mr. Onderko had had right koee pain for “a conple of
weeks, but today vook a4 seep off the curb and heard a pop. ¥ The pistrick
Hearing Officer notes that there is no reference whatsocever Lo a work related
injury eithin the Mercy Rogionul Medical Cenler Records.

there 1s an office from Dr. Biro dated 08/10/2012, vherein Dr. Biro indicatesg
{(UHOBP) T Page )3 tih/om
SLI000045
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" Olifs Industrinal Commission

RECORD OF PROCEEDINGS

Claim Number: 12-840%16

that Mr. Onderko eustained an injury £¢ his kneo approximstely six weoks prior
te the 08/10/200%2 visie, tho chief complain is lisced a8 right knoe
ingrabilivy, Dy, Biro!s offick nove describeg the prior injury in detail,
ncn::lng that #hr. Ondexke vincurrad an imjuxy wherein the kope wag £lexed,
internslly retated and the pationt £611.% “he history indicakes rhat Hr,
Ondorke *gelf-treated wicth ice, relative rest, crotek walking with resulution
after gevoral veeks eime.* This note thon londlcaves that Mr, ondurks roended up
climbing a curl when the knge fcdnoplately Yet go,” causing = gecond fall,
lemphasis added] The same peogress report indicaltes thab the Hosrgancy Raom
vigiv of 08/09/72012 vesulied in Mr, Ovdesks being vplaced hock on ¢rntcien.®

{emphasipg added}

M. Ooderke testified that the remarks in Dr. piro’s office nove of 0B/10/201%2
were inapcorace. He stated he had contacted Ox, tlro's office and requestad,
that Dr. Bire coxrect th.n office note besause Mr. onderke maintaing he nover
had xight knee injury or uympt.oms pricr to chig allsged indusirial injury.
However, thore are multiple wilness ‘statements on £ile Erom cd-workers Chet
indicato that NMr. Ondorke had tpld co-workexs abaux: praviogg problems wish his

right ‘!mee.

TThe Diptrice uam:ing OfEivor ie Bot persuaded Lhat the coments in Dr. Blrots
offiice notes are inateurate based on contemgorapeons raperks from Go-warkers
thit Mr. Onderko had prablamn witl his right lnee prior te 08/09720132.

Additionally, the m6Lrict Rearing Officer has roviewad a xeport Frow Dz, Biro
deged 0B/17/2012, 4hisg is a follow.up offite visit for e review of M.
onderko s MEL study, YThie roport indicates that Mr. Onderke hag detormined o
provesd with this *undex Iuresy of Warkexs® Compensatioo Mentle.® Hewever; this
efficy nove sibo indicates that it was not koown pricr &o 08/317/3031% that Mr.
Oodorke intended thie as a workerelabed injury. Accordingly, the Distvict
Heariny Cfficer concludes bhet Myl Ondevko did unt tell Dr, Bire chat be was

fxdured ap work.

other records ob File indicate thay mMr. Ondecko had called Big Baploysr
requesting modified quty os $/10/12 and was digeatisfied when those aZrangemeats
eould not be snde £or him. It was afvar this that Hr. Orxﬂo.rko filed a Workowss

cqmpenmiw claim.

The Bistrict Hearing Offinnr has Teviowed end considered #1l avallable svidencs
pripe to xeadering this decisicn. <his decision {p hased upan Ehe records Srom
Dr. Biro datad DB/LO/ZOLZ and 0BAL7/2012 8¢ well as the records Fros Mooy
Hospdtal Emergency RSom 04/03/2012, Mr. Opderkate testimoDy at bearin, and
varions witdess statements €iled op 10/26/2012. <vThe blehrige Hearing Offlcer
has roviewed and moted the additional statement from Wr: Onderko davnd

1072872092,

&n IC-13 -Appual fxom this order may be £iled wichin Pouwctesn {14} days of Lhs
roselpt of che erder. The IC-12 smay be filed online at www.ohiocic.com or the
IC-1Z2 wmay be sent Uo the Industrisdl Commisslon of obio, Manefield Distsict
Office, 340 Tappan Drive Norkh, Suite A, Ontario, OH 44996,

Typed By: &lh
Date Typed: 11L/02/20%2 Peggy Marcing

Bistrict Hearing OEficer
rindings Mailed: 411/0672012
Electronically sipned by
Pegpy Marting

(DHOST) Pace 2 tifom
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he parties and representatives lipted below have been gent ¢bis record of
proceedingg. If you are npot au asthorized representative of one of the
parcies, pleuge hotify the Induseriel Commission. .

17-840216

Michael P, Ondezio
142317 Kneivel R4
Vermilion OF 44085-92201

Risk Nos 11406730 ID Ho:  300-30 .
Siexrra Lobo Inc * & £COMpMAnIAGRIMERL, Ing, dtk

114031 Aoover Rd PO Box 884

Milan OH 44846-97311 Dublin o 43017-G884

BHC, LAY DLRECTOR

NOTHE:  INJURED WORKERE, EHMFLOYERS, AND TUEIN AULHORIZED REPRESENTATIVES MAY
REVIEY THEIR ACTIVE CLATNS INTORMATION THROUGH THE INOUSIRIAL COMMISGION WiD
SITE AP wwe,ohiole com., ONCE OF THR HOME PACE OF TRAE WEB SITH, PLERSE CQLICK
1.C.0.N. BNO FOLLOW THE LNSTRUCEIONS POR ODZALNING A PAESHOHD. ONCE YOO HAVY
OBTAINED A PRESFHORD, YOU SHOULD BR ASLE TO ACURIS ¥OUR ACTIVE CLAXMIEI.

{ILIOSE) Page 3 €1h/pn

Aty Reqund Opportanlly Heplopon

1A arrrafses Hrvw idnge SLI000047

App. 32



Lawriter - ORC - 4123.90 Discrimination against alien dependents unlawlul, Page 1 of 1

4123,90 Discrimination against alien dependents unlawful.

The bureau of workers' compensation, industrial commission, or any other body constituted by the
statutes of this state, or any court of this state, in awarding compensation to the dependents of
employees, or others killed in Ohio, shall not make any discrimination against the widows, children, or
other dependents who reside in a foreign country. The bureau, commission, or any other board or
court, in determining the amount of compensation to be paid to the dependents of killed employees,
shall pay to the alien dependents residing In foreign countries the same benefits as to those
dependents residing in this state.

No employer shall discharge, demote, reassign, or take any punitive action against any employee
because the employee filed a claim or instituted, pursued or testified in any proceedings under the
workers' compensation act for an injury or occupational disease which occurred in the course of and
arising out of his employment with that employer. Any such employee may file an action in the
common pleas court of the county of such employment in which the relief which may be granted shall
be limited to reinstatement with back pay, if the action Is based upon discharge, or an award for wages
lost if based upon demotion, reassignment, or punitive action taken, offset by earnings subsequent to
discharge, demotion, reassignment, or punitive action taken, and payments received pursuant to
section 4123.56 and Chapter 4141, of the Revised Code plus reasonable attorney fees. The action shall
be forever barred uniess filed within one hundred eighty days immediately following the discharge,
demotion, reassignment, or punitive action taken, and no action may be instituted or maintained
unless the employer has received written notice of a claimed violation of this paragraph within the
ninety days immediately following the discharge, demotion, reassignment, or punitive action taken.

Effective Date: 11-03-1989

173072015

http://codes.ohio.gov/orc/4123.90
App. 33



IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

MICHAEL P. ONDERKO, CASE NO, 2013CV0187

Plaintiff, JUDGE TYGH TONE

V.

SIERRA LOBO, INC.,

)
)
)
;
) AFFIDAVIT OF DAVID HAMRICK
)
: )
Defendant. }
)
)

David Hamrick, after being duly sworn, deposes and states that he is the
Corporate Director of Human Resources for Sierra Lobo, Inc. (*SLI") and that he has
personal knowledge of the factual statements in this Affidavit.

1. Michael P. Onderko was hired by SLI on November 15, 2010 as an

Engineering Tech IV in its Milan, Ohio, plant.
2. On Monday, August 13, 2012, at approximately 9:00 a.m., Onderko asked

me if he could return to work on light duty status. | told him he could not return to work

because of the medication he was currently taking.

3. In September of 2012, SLI appealed the Bureau of Workers'

Compensation decision in Onderko's Claim No. 12-840216 (“Claim®).

72680521.1
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4, th November of 2012, SLI received the Chio ihdustria! Commission's
decision which denied the Claim in its entirety because the injury was not work related.

5. On December12, 2012, Onderko was terminated from SLI for his
deceptive attempt to obfain Workers’ Compensation benefits for a non~work—relafed
injury.

FURTHER AFFIANT SAYETH NAUGHT.

,(//2?//’

DAVID HAMRICK

BEFORE ME and subscribed in my presence this 3/} day of

. 2013.
{‘ ‘ Q,

X

:i:3§2:'. . _ll,z (AL H
NOTARY Puaup/ CY
MMM
i
ﬁfy&mm&mmgmﬁ

72680521.1
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

MICHAEL P. ONDERKO, CASE NO. 2013CV0187

Plaintiff, JUDGE TYGH TONE

V.

SIERRA LOBO, INC.,

)
)
)
)
) AFFIDAVIT OF APRIL REEVES
)
)
Defendant. }
)

April Reeves, after being duly sworn, depose and state that | have personal

knowledge of the factual assertions contained in this Affidavit.

1. I am employed by Sierra Lobo, inc. in the Human Resources Department

as a Human Resources Generalist and have been since Maréh 8, 2010.

2. On the afternoon of August 10, 2012, | received a telephone call from
Michael Onderko ("Onderko®, an at—wili Engineering Tech 4 who worked for Sierra

Lobo, Inc. |

3. Onderko told me that he needed fo talk to someone about light duty work.

I asked him why he needed light duty work.
4. Onderko told me that he blew out his ACL and he would be having

surgery. f asked him if it happened at work and he said it did not and that he had been

having problems with it for a while now.

727683251

App. 36



5. Attached to Sierra Lobo, Inc.’s Motion for Summary Judgment as Exhibit C
to the Mark J. Valponi Affidavit is a true and accurate copy of a memo | wrote after the

telephone call mentioned above.

FURTHER AFFIANT SAYETH NAUGHT.

(D8 Q&Qﬁ/{%

APR?E& REEVES

SWORN TO BEFORE ME and subscribed in my presence this ;;ﬂ“wday of
Zephennoel ) 2013,

,‘_’_,_/""‘/
Ao
N PABLIC
" State of Oflo - Oftawy Bounty

Swom and subsoribeg on Ot 4901\
AR Vea /o e, parsonaly
aop:earﬂzl bafors me and look soeh wnder penaiiies
of perjury that the forageing statsmant ks s and eomset,
ADVS i, m{ﬂﬂﬁ, Hotary Publie Comme 2013-RE-448010
My Cemmission Expiras danuery 24, 2018

Gl

72768325.1
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IN THE COURT OF COMMON PLEAS
' ERIE COUNTY, OHIO

MICHAEL P. ONDERKQO, } CASE NO. 2013CV0187
}
Plaintiff, }y JUDGE TYGH TONE
) N
V. }
} AFFIDAVIT OF MARK J. VALPONI
SIERRA LOBO, INC,, }
' }
Defendant. }

Mark J. Vaipdni, after being duly swom, deposes and states | am one of the
counsel of record for Sierra Lobo, Inc. (“SL!”) in the 'above-capﬁoned case. | have
personal knowledge of the factual assertiOns‘contained in this Affidavit.

1. Tabs A thréugh K of this Affidavit, as more fully described below, are true
and accurate copies of documents obtained by the undersigned from the record of the
Ohio Bureau of Workers' Compensation (“BWC") maintained for Claim No. 12-840216
("Claim”) filed by Michael P. Onderko ("Onderko”) on August 13, 2012 and Augusf 28,

2012.
2. Tab A is the August 9, 2012 Emergency Room record of Onderko's visit to

Mercy Regional Medical Center.

3. Tab B is the August 10, 2012 office note of Onderko’s visit to Dr. Jeffrey A,

Biro.

4. Tab C is a memorandum from SLI's April Reeves regarding an August 10,

2012 telephone call she received from Onderko..

5. Tab D is the First Report of an Injury, Occupational Disease or Death filed

electronically by Onderko on August 13, 2012.
6. Tab E is the result of an MRI administered on August 16, 2012 to

Onderko’s right knee.

72680651.1
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7. Tab F is the Request for Temporary Total Compensation filed by Onderko
on August 17, 2012,

8. Tab G is a second First Report of an Injury, Occupational Disease or
Death filed by Onderko on August 28, 2012 regarding his right knee injury.

9. Tab H is the decision of the BWC mailed on September 10, 2012

disallowing the Claim.

~10.  Tab | contains the decisions of the BWC mailed on September 11, 2012
and September 21, 2012 vacating its earlier decision and allowing the Claim with
‘modified temporary total disability payments.

11, Tab Jis SLI's September 24, 2012 appeal of the decision set forth in Tab
H to the Ohio Industrial Commission.

12, Tab Kis the decision of District Hearing Officer Peggy Marting mailed on
November 6, 2012 denying the Claim in its entirety because the right knee injury alleged
by Onderko was not work-related. |

13.  Tab L is a true and accurate copy of Onderko's Response to SLI's First
Set of Interrogatories, Requests' for Admissions and Requests for Production of

Documents Propounded Upon Plaintiff Michael P. Onderko (exclusive of documents

. produced).

FURTHER AFFIANT SAYETH NAUGHT 4 [)

MARKJ VALPONI

\SM{QRN"EQ BEFORE ME and subscribed in my presence this 1] day of

S @3@‘*‘ 7 13 BRIAN E. AMBROSIA
e% &\\;} 52 Attomey At Law m

2 NOTARY PUBLIC ;
- STATE OF OHIO s
. My Commisgion NOTARY PUBLIC
T a5 Has No Exp. Date :
45 oF SO Section 147.030R.C, 2
72690651.1 ‘it
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hug 17, 2012 &m0 ~ ' No. 1975 P, 6
© Onderko, Michas!
DOBs 1241571960 MS)

MERCY REGIONAL MEDICAL CENTER WUl 069 g
PRIMARY L Acclar: 130080385

Patient Drats .

Com;llamt' Rt Knea CsIfThlgh Pain :
Trlage Tinws Thy Aug 08, 2012 17:15 : ED Attending:
Urgency: Lovel 9 - Primsry RN
Bed: BD SFT
Initial Vital Signs; 81912012 17:08 . ’
BP:142/91 . Bs lg
: T:9

Pi8s
o Pain:30

OZsatD8 onra-

KENOWN ALLERGIES
Rlexerll
NEDA {Gnoonfirmed)

TRIAGE mrengoi 0 iniscasny -
NURSING HFI: ‘To ER with o/ pain in right calf 1o-behind knee % couple wesks. Steppsd off o

. at 1600 and heard s snap, Canaot put weight on leg. Had fee on area, No SOH. No fever chilts,
ASSESSMENT: 51 yo male, AandOx3. Skin pwd. vesp g asy. Right log without redness
stvolling. Pulses sireng. Has stutches with T, in & wheslehalr forcomfort,. -
DOMESTIC VIOLENCE: Patien} dogs fool gafo at home.
INFECTION CONTROL: Patient of someons oloss o thew has not been out of the country in
. the fastten days, )
ADVANCED DIRECTIVES: Padcm does aot have ons.
COMPLAINT: RtXowe Calf Thigh Pain.
ADMISSION: URGENCY: Level 4, TRANSPORT: Walk in, BRD: WAIL
FPATIENT: NAME: Ondesko, Micheel, AGH: 51, GREIDER; wmale, DO Thu Dee 18, 1960, TIME
OF GREET: Thu Avg 03, 2012 16:55, KG WBIGHT: 103.5, MBDICAL RRCORD NIB4BER: 00375613,
ACCOUNT NUMBER: 73000 6499 PERSON 1D: 3008194288, Attending: Romiic, Brian, Refersing:
Dinger, Gary W,
PREVIGUS VISIT ALLERGIES: Nkda,
VITAL SHGNS: BP 14231, Pulss 85, Resp 14, Temp 98, Pain 10,02 Sat 98, on 1, Timg 3!9!2012

- 17:08.

'ALLERGY nleCa)
Flexeril

CURRENT MEDICATIONS anrcnn
Benlear: ouce aday. |

Al ODIFine Besylate> once 4 day.
Reguip: -onee aday,

PAST MEDICAL BISTORY (nagagos, 20 russcasty - .

MEDICAL RISTORY: History of hypertension.
SURGICAL HISTQRY: History of orthopedie, [eft, knee, History of tmisﬂiectomy

PSYCHIATRIC HISTORY: No previous psychismle history.
SOCIAL HISTORY: Denies alcohol abuss, Denfes tobumo abuss, Dcmes drag, ahge.

MEDICATION SERVICE aresmm. -
Kesorolae Fromethamine: Order: Ketoralac Tromethumine — Dose: 60 mg M
Ordered by: Niva Thomas
Britered by: Nina Thomas Thu Aug 09, 2012 17:46
Dogumented g5 given by: Marilyn Pratt Thu Aug 09, 2012 17:35
Patient, Medication. Duse, Route and Time verified prioy to administration.
IV medjeatiop, Amount given: 0mp, Madicatlon admintstered to dght hig, Correct pations, thne, rotite,
dose andedioation canflimed prior to administration, Patient advised of actions and side—effects |
prior t administration, Allergies confirmed and medications reviewed prior to adwinistration,

T

Prapared: Tha Aug 09, 2013 18:31 by BRAM Page L of2
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No. 7975 .1 1

hug. 10 2010 420 » |
Pz 1] ? RSt o 7 OHdGrI;(},B’}mlmiﬁ
MERCY REGIONAL MEDICAL CENTER Nkt 91
e VU
PRIMARY ! . A:ctmm_: 730090459
Admdnlstered by marilyn prait Ipa. L ‘
DISPOSITION
PATIBNT: Dispositioh: Discharge, Disiwsiﬁon Transport: Family/Priend, Condidon; Pair.
UKD
Patient jeft the deparument. aesimawy
PRESCRIPTION asissn

Neprosyn: Tablet: 500 Mg : Oral Quantlty seaok e Uit Route: Opal Schedule; every 1
hours DHspange; sk 14 vo
POTENTIAL SRVERE INTERACTION: Ketorolae Tromethambio
Ovarride Rationalo: Benefits outweigh risk, Revlewed with patient,
KOTES: Dir. Brina Rowita, DO FRO537100
Generle OK.
Vicodbi: Tablet: 500 Mg—5 Mg : Oral : Quantity; #52 1 #¢& Uit tah{s) Route: Oral Schedule:
evely 6 houts Dispense; ¥+ 10 w24,
NOTES: PRNPAIN
D, Briau Romito, DO FROS57100
QGeneric OK.

INSTRUCTION qmswo
DISCHARGE: ENEE IVMMOBILIZER. B &SY-TQ"READ K{fm PAIN, EASY-TO-REAL,

CRUTCHES, USE OF, BASY-TO-READ.
FOLLOWUP: Dinger DO, Gary W., Famtly Practics, 5172 Le.avﬁth Lotain Oh 44053,
44024217420, Sao MD, Pk, Ontapedl Surgery, CEP Fhyaiizn OFfes West, 3600 Kelba Rd.

100, Lorain Oh 44053, 4402822800,
SPECEAL: Boliow up with your private 3D in the AM Retupa o BD If worss.,

tcc ad elevats,

BIAGNQSXS s
FirAL: PRIMARY: Ruse injury lunspecifed].

VITAL STGINS ormuav 00,1012 iats carn)
VITAL SIGNS: BP: 14291, Palse: 85, Resp: 14, Temy: #8, Pafn: 10, 02 sar: 98 on ys, Time: §/0/2012

1708,

Key:
CAML=Camphel], Liva HT*’E‘!mmas, Nina PRAM=:Peatt, Mailyn

Prepared: The Aug (19, 2012 {&31 by PRAM quo 20f2
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Aug. 17, 20127 4:28%‘{:‘» ‘ o, 7975 Pap, 901*3

RSy

: Moezy Reglonsf Medioal Centor.. - U

. Eign Documents my Mt?rllyn Peatl 1821 s

B (75) Matta | Chart | Triage | Allergies | Current Meds | Beds | Med 5VG | Foris | Doguroents | Dlspo | Reports | My Cnarts [ 3
Arthive | Mal | Dieplay | Admission Rog | Al {Help [Logout B .~/

Rt

: Kiiee
Onderko, Michael Bed: SFT3 Camplalt: %%arh BP: 142191 Resp: 14 O2sab 98onsm) -
. - g
Pain

NRN: 00075813 Sodager MBI (I2151950) Orders: [+ Pulse: .86  Tomm 08 Palm 90
- | Aget: 780050492 WiHE: DBy Dona: DV comment: -

DISGHARGE INSTRUCTIONS

FINAL DIAGNOSIS
Knee Injury [unspecified)

FOLLOWUPR GONTACTS
Binger DO, Baty W., Family Praglice
6172 Leavitt Rd.
Lowgin Oh 44053
Photie: 4402827420
- 8abo MD, Frank, Qrthopedic Surgery
CHP Physiclan Offices Wast
3600 Kotba Rd, 100
Lorain (h 44063
Rhione: 4402822800
SPECGIAL INSTRUCTIONS
Follow up with your private MD In the AM, Return to ED I worse,
Ice and elevate '
MEDRICAL INSTRUCTIONS
KNEE IMMOBILIZER, EASY-TO-READ
"KNEE PAIN, EASY-TO-READ
CRUTCHES, USE OF, EASY-TO-READ
PRESCRIPTIGNS

" Vicodin : Tablet : 60¢ Mg-8 Mg : Oral
Dispense: 10, Quantily: 4, Unit: tab(s), Route: Oral, Scheduls: every 8 hours

Naprosyn : Tablet : 600 Mg Oral
Dispense: 14, Quantity: 1, Unik *, Route: Qral, Schedule: every 12 fotrs

Paflent voiced understanding of discharge Instuctions and no further questions or concerms velead at this time.

*

PAGE Y4 ROVOAT T 4 53?M{Eastem03y1ghtT{me]‘$meﬁﬂFXPB&3 3 DG 44554?&3*C§l§:"5URAfI6§i(hzhfs§ 3 3/9’201;000057
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Chug 1T 2012 4:28PM | L o, 19T5pygl. 111

f7 s [Pate

Qndexke, Micnael Sex: M BU: 12/15/1%60 MRE: 00375613 PTf: 730090499 -
Rn/Bed: 061401 Clinie: Ched Visit Dt/Tm: 08/09(2012 16:5% Visich: 1386578

KNEE RT Agg 09, 2012 18;05

RIGHT KNEE RADIOGRAPHS -— 1 VIERS

- INDICATICN Knee pain.

COMPARISON Wora available.

FINIINGE Thers is no acute ogseouns, articular, or soft tissue
abnomality, . There is wo joint affusion.

Deggenerative changss are a few, greatest in the medial campartment
TMPRESSION HQ ACUTE RARIOGRAPHIC FINGINGS IN THE RIGHT KHER.
DEGENERATIVE DISERSE IS MILD '

Transcriptionist~ RADWHERE

Read By- FREDRICH @I DENGEL M.D,
Released By- FREDRICH M DENGEL  M.D.
Relsased Date Time- 08/10/12 1281

This dooumapt hay heen electronically signed.
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U8/13/2012 14:58 FAY 440% /383 Booe2/0002

THE CLEVELAND CLINIC FOUNDATION
2500 Buclid ave. Cleveland, Ohio 44195,

CLINIC NOTE
Degpartment of Crthopaedics - Lorain
Jeffrey A, Biro, I.0.

NaME: Ondarko, Michasl P
CLINIC BO,: 2-858~081-9
DATE OF SERYICE: 08/10/2012

CELEF COMPLAINT: Right kunee instsbilicy: )

HIS'.!;(}RY{ some 6 week® prior to office visit patlent incurred an injury
whexelin the knee was flexed, internally rotated and the patient fell. '

Post £all there wag a koee effusion, ecchymosis and severe pain. For
- this he  gelf treated with jce, relative xest, orubch walkiag with
resolution after several weeks time. The pabtient thepn went on-with
setivities of daily living and ended up climbing 2 curb when the knge
*completely let go® Causing a second fall.

The patient was geen in the emergency roow. This ccourrved last p.m.
©{09/02/2012) . The «clinical diagnosis at that point was intermal
-derangenent ©of kaee. To thiz end, be was placed bavk on ¢rutchses along

with icing maneuvers and a koee immobilizer.

BXaM: Today the kmee is  graded §3. T3, £3.  There is significant
‘anterior drawer as well ag positive MoMorray on the medial agpect.

‘PLAN: Az the patient has tried and failed congervative venues, we will
- procead forwazd o MRI  examination, contimue with the ¢liniecal
treatitent of RICE and bave the patient followup post MRI examination
in orxder to ascertain the covrsct surgical manipulation which will be
required for restoration of functional capacity. The patient is -aware
and agress with sbove game plan, Thus, we will Followwp post MRI to

plan next step in care, :
Dilctated By: Jeffrey A. Biro, D.O,

pDate Dictated: 08/10/201%

Date Typed: j4a 08/312/20812

LWCODE : CHEC.
BC: 03525 EPICARE

Medical Repository, 8/13/2012 2:54:55 FIM [Eastern Daylight Time]
' SLIO00060
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-S40\

On friday, August 10", | received 3 phone call from Mike Onderko, ini the jate afternoon. Mike wanted
to talk to someone about light duty wark. [ asked Mike what ha ppened, that he needed Hght duly work.
Mike told me that he blew out his AGL, and he would be having surgery. | asked Mike if this happened at
work. dike said It dld not. He went on to say that he had been having prohfems with it for 3 while now.
He said he thought he might have agpravated it raaving some things at work, but he had heen having
prablems for a while now, '

tinformed Mitke that we could not accommuodate light duty, as we did not have any.fight disty work
available, 1 had not seen any documentation, but Mike informed me that he could not Iift anything at alf,
and couldn’t walk up or down any steps.

Mike did not like ray response, and infarmed me that he would just call Tony Skaff or Marty Offincer, It
was at that point that | transferred the phone calf to my manager, Dave Hamrick,

-April Reeves

S11000016
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ChioBWC - Cowmon - Servicu: {Corvesp.odence) " aps:/ e ohiobwe. comdincludes/printfriendly.as)

Injure;l waorker: MICHAEL P. ONDERKO ) i Claim #: 12-840216
OhioBWE - Comminn - Service: (Correspondence) ) DOT: 08/09/2012

08/710/2012

#BWRPVSQR . Date Mailed
RIWSL122260755107%#

MICHAEL P ONDERXO
14217 KNEISEL RD
VERMILION 0H 4408%-5201

Injured worker: MICHARL P ONDERKQ .
Claim number:  12-840216 - Employer's name: SIRRRA LOBGQ INC
Injury dake: 68/09/2012 Policy nuwber:  1140673-0
Claim type: Accident Marmal number: 8601

An application for workers' compensation benefits was filed 08/13/2012 on
: behalf of the injured werker reguesting the alliowance of this olxim for
the following injury descriptlions: : ’ :

| The injuved worker lifted a 3x7 table and felkt a pain in right knee.
cabinets and felt pain in right knee.

Pushed on

The. claim is DISALIOWED for the following medlcal condition(s):

Code Description Body Locabion  paxt of Body

844.9 BSPHEAIN OF XKNBE & LEG NOS RIGHT

The emplovea has not metb his or her burden of g')rooL

This decision is based on:
Initial office notes from Dr. Biro B/10/12 & 8/17/12 do not indicate a work

relacionshlp nor does the ER report on §/%/12 from Mercy Hespital. Dr. Biro was
to send a corrected statement and BWC has not received this information.
Physician review on clalm allowance has not been received.

Chic law requires that BWC allow the injured worker ox empioyer 14 days £xom
the receipt of this order to file an appeal. If the injured worker and
employer agree with this decision, the 14 day appeal period may be waived.
Both parties may submit a signed waiver of appeal te BWC. The Requesk for -
Waiver of Appeal {C188) is available through vour local customer service
office, Or you can log on to www.ohiobwe,com, select Injured workex; then

click on Forms.

If the injured worker or the emplover disagress with this decision, either
nay file an appeal within 14 days of receipt of this eorder. Appeals are filed
with the Industrial Commission of Ohio {I¢), sither via the IDnternat at
www.ohigic.com or at the following IC office: ’

IC MANSFIELD DISTRICT OFFICE
240 PAPPAN DRIVE NORTH

iof2 . : ’ ) 6/10£2013 U:38 AM
: sLiogon27

Apbp. 55
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OhioBWC - Common - Service: (Corre;; dence) ‘ : o ips:/fwww.ohiobwe.com/inclades/printfrigndly.a:
MANSFIELD OH 44306

‘ If there are any questiens concerning thie claim decision, contact the
e BWC repregentative listed below. However, a telephone call cannct

1 BWC Use Only
08/02/02

¢ o .
il proviews ! Haut i

2 0f2 6/10/2013 9:38 AM

SLI000028
Ann RA



OhioBWC - Common - Service: (Corrt:éb .adence)

Tof2

Injured worker: MICHAEL P, ONDERKD
OhinBWC -« Comman - Sarvice; (Correspondence)

Claim #: 12-B40216
DOY: 08/08/2012

take the place of a written appeal.

THIS-DECIéION BECOMES FINAL IF A WRITTEN APPEAL IS NOT RECEIVED WITHIN
14 DAYS OF RECRIVING THIS NOTICE. . ’

Team nunber: O2
Phone nunber: (419} 529-7656
Fax numher: (866} 336-8350

LISA K
MANSFIELD SERVICE OFFICE
240. TAPPAN DR N STE 2
ONTARIO OH 44906-1366

Claim number: 12-B40216
cC: o

SIERRA LOEC IN
COMPMANAGEMENT, INC.

o Aps/iwww.ohiohwe.com/includes/printfriendly.as

6/10/2013 9:38 AM
SLic0o028

Ann R7



OhioBWC - Common - Service: (Corre. . mdence) - .Atps://www.ohiobwc.com/inciudes/printfricnd]y.asp

2 ’ BWC Use _Only
09/02/02

e oo i At it st 2

Ei proviatis ‘]

RN SOV

. : . 61072013 9:38 AM
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ChioBWC - Cormmoen - Service: (Corres'pmdlence) - atpsi/fwww.chiobwe.com/fincludes/printfriendly.as
Claim #: 12-840216

Injured worker: MICHAEL P. ONDERKO
DO¥: 08/09/2012 .

OhioBWL - Common - Service: {("or;f—‘f; aﬁndewcp}

0871172012

. tBWNFYSQO Date Mailed
#INS11222607551074#

MICHAEL P ONDERKO

14217 ¥NEISEL RD
VERMILION OH 44089-9201

Injured worker: MICHAEL P ONDERKO

Claim number:  12-840216 Employer’s name: SIERRA LOBO INC'
Injuxy date: 08/09/2012 Policy number: 1140673~0
Claim type: Accident Hanual number: 8501

This order replaces the BUWC oxder dated 09-10-2012, which hag been
vacated for the following reason: A previously disallowed medica].

condition({s} is being allowed.

The, decision to vacate the previocus order is based on:
Physiclan review not ava:.lable to support allowance at the time the ordex was

done. .
An application for workers compengation benefits wis filed §8/13/2012 on
bebalf of the injured worker, requesting the allowance of this ¢laim for
the following injury description:

Lifted 3x7 table, felt pain in right knee. Pushed on ¢abinets felt pain in

right knee.

The claim is ALLOWED for the following medical condition{s):

BOGy Location Part of Bady

Code Description
RIGHT

844.9 SPRAIN OF XNEE & LEG NOS -

The following medical condition{s) will be comsidered upon. subm1.551on
of supporting medical documentation.

tear menizcus

This decision is based om:
Physician review by Dr. abn on 9/6/12

Medical beneflts will Be paid in accordance with the Ohjo Bureau of
Workers®' Compensation (BWC} rules and guzdeixnes. . The injured worker
is encouraged to forwaxd the information above to all health care
providers involved in this claim.

BWC will consider compensation benefits based on medical evidence of
continued disablility and/or wage information. :

The injured workey may be eligible for rehabilitation servicges, which
may help him or her return to work more quickly and safely. Please

1 of2 . 644072013 9:37 AM
. . SLI000031

App. 59



OhieBWC - Common - Service: (Corrés ondence) - uttpstfwwew.ohiobwe. com/inciudes/printfriendly.as

contact either BWC or your managed care organization for more
information regarding rehabilitation sexvices.

The full weekly wage for this claim ig set at § 1,352.66. The first

. 1 BWC Use Only
B - [, — P . EE— O [ —— <09/,0.‘2)[02. B T T T PO SN
{ e e 1
i1 pravious | pext 1

2of2 ’ 671042013 937 AM
5Li000032

Asrnin RN



OhioBWC - Common - Service: (Corgspondence) Ltpsi/fwww ohiobwe.com/incldes/printfriendly.a:
Injured worker: MICHAEL P. ONDERKOD Claim #: 12-840216
OhioBWC - Commopn - Sarvice: (Correspondence) - DOL 08/09/2012

12 weeks of bemporary total compensaztion is payable at the rate of §

802.00. Thiz rate ig 72 percent of the full weekly wage or is the
maximum or minimum allowasble amount based on the statewide average
weekly wage in effect on the date of injury.

The average weekly wage for this cliaim iz set at § 1,381.35. aftey

the first 12 weeks of tLemporary total compensation, additional
temporary total compensation will be paid at the rate of § B803.00.
This rate is 68 2/3 percent of the average weekly wage or is the
waximm or minimom zllowsble amount based on the statewide average
weekly wage in effect on the date of injury.

BWC may reconsider the Full -or Avaerage Weekly Wage based upon
information currently on file or submission of additional information.

Wages ara set bagsed on wage information submitted by the Injured worker on
8/30/12.

This deciision 18 based on:
Compensation will be addressed wpon a completed wmedcold by the physician of °

racord.,

Thig ordei'is subject to any ocutrent family support orderx({s).

Ohio law reguires that BWC allow the irfjured worker or employer 14 days £rom

the receipt of thils order to file an appeal. If the injured worker and emplover

agree with this decision, the 14 day appeal period may be waived. Both parties :
mey submit a signed walver of appeal to BWC. The Reguest for Walver of aAppeal :
{€108) iz avatlable through wour lgcal cusbomer service office. Or you can

log on to wew.ochiobwe,com, select Injured worker, then click oh Porms.

If the iujured worker or the smployer disagress with this decision, either
may £ile an appeal within 14 days of receipt of this order, Aappeals are filed
with the Industrial Comnmizsion of Ohio{IC), esither via the Internet at
wow.ohiocic.com or at the following IC-office:

IC MANSFIBLD DISTRICT OFFICE
240 TAPPAN DRIVE NORTH . i
MANSFIELD OH 44906

If there sre any further guastions concerning bhis decz‘.sioxi, contact
the BWC represenbative listed below. However, a talephone call camnot
take the place of a written appesl. :

THIS DECISION BECOMES FINAL IF A WRITTEN APPEAL IS NOT RECEIVED WITHIN
14 -DAYS OF RECBIVING THIS NOTICE.

LISA K meam number: 02

MANSFIBLD SERVICE QFFICE Phone number: (419} 529-7656
240 TAPPAN DR N STE & Fax npumber: (866} 336-8350
ONTARIO O 44906-1366
Claim numbsar: 12-840216
cC:
SIERRA LORO INC
COMPMANAGEMENT, INC. :
6/10/2013 9:37 AM

lof2
) ‘ SLIG00033
Ann 6£A4



ObioBWC - Common - Service: (Corré.»ybndence) " nttps/fwww.chiobwe.com/includes/printfricndly.as

2 BWC Use Only
097062702

P i b e B A roare

(1 pravtous 1 |

20f2 ’ . : 6/10/2013 9:37 AM
SLI000034

Ann. 62



 ChioBWC - Common - Service: {Correspondence) .

1 AFY

Clalm #: 12-8402°7 .,

 Infutre-d wopker: MICHAEL P. ONDERKO
DOIL: 08/09/2012

OhioBWCE - Common - Service: (Cofreé, - fence)

09/21/2012

HBWNFYSQ Date Mailed
BIWELL2226075510874

MICHAEL P ONDERKXD

142317 KNEIXSEL RD
VERMILION OH 44089-9201

Injured worker: MICHAEL P ONDEREO -

Claim number: 12-840216 Employer's name: SIERRA LOBO INC
Irjury date: 0B/09/2012 Policy number: 1140673-0
Claim type: Accident Manmual nuwbex: 8601

This order replaces the BWC order dated 09-11-2012, which bhas been
vacated for the Following reasom: The type of compensation identified
on the previsus order is: being wodified.

The ‘decision to vacabte bhe previous order is based on:
Previous order did not addrepss lost waged, Medoolsd now recelived.

" an application for workers® compensation benefits was filed 08/12/2012 om

behalf of the injured worker, reguesting the allowance of this claim for

the fallowing injury description:

Lifted a 3x7 bsble, felt pain in vight knee. Pushed on cabinets felt paln in

right knee.
The claim iy ALLOWED For the following wmedical coandition{s):

Code Degceription Body DLocation  Part of Body
844.9 SPRAIN OF XNEE & LEG NOS & RIGHT - .

The Eullnwing medical condicion () will be condidered upvan submission .
of supperting medical documentation.

Taar meniscus.

Thnis decimion is based on:
Physician zeview by Dxr. Abn on %/6/12.

Medical benefits will be paid in accordance with the Chio Bureau of
Workers! Compensation (BWC) rules and guidelines. The injured worker
is encouraged to forward the information above ko all health care
providers invelved in thiz claim.

BWC granis tempoxary.total disability payments (TT) from 08710/2012 to
08/28/2012. The injured worker wags releasged ko return Lo work on

08/25/2012.

The injured worker may be eligible for rehabilitation services, which
may help him or her refturi o work more guickly and safely. Please
conktact edther BWC or your managed care organization for moxe
information regarding rehabilitaotion services,

The full weekly wage for this claim is set at § 1,352.66. Tl;e fivst
1 i BvC Use Only
69/02/02

1Y previaus ek

SLI000224

hitps://www.oiobwe.comy INCINAes/ prinfiriendl;
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..OhioBWC - Common - Service: (Correspondence)
" Injured worker: MICHAEL P, ONDERKC .

jofl

Claim #: 12-8407."

ChioBWE - Common - Seyvice: (Correl: |+ dencs) DOT: 68/09/201.

12 weeks of temporary total compensation is payable at the rate of §
80%.00. This rate is 72 pereent of the full weekly wage or is the
maximum or winimum allowabie amount baged on the stabewide avarage
weekly wage in effect on the date of injury.

The average weekly woage for this claim is set at $ 1,361.35. Aftex
the first 12 weeks of temporary total Compensation, additional
Ltemporary total compensation will be paid ar the rate of $ 803.00C.
This rate is 66 2/3 percent of the average weekly wage orx ig the
maximum or minimum allowable amount baged on the statewide average
waclkly wags 'in effect on the date nf injury. -
BWC may reconzider the PUll or Average veekly Vage based upon
information currently on file or submission of additional information.
Wages set based on payroll information submitted by the injured worker bn
B/30/12. : ’

This decision js based ohy

CB4 front received 8/30/12 and signed by the injured worker on 8/17/12. Medcold

regeived 2/13/12 and gsigned $/17/12.
This oxder ig subject to any current family support crder{s}.

Ohio law requires that BWC allow the injured worker ox employer 14 days Lxom
the receipt of this order to £ile am appeal. If the injured worker and enployer
agree with this decision, the 14 day appeal period may be wailved. Both parties
may submit a signed waiver of appeal to BWC. The Request for Waiver of Appeal
iC108) ia available through your logal customer service office. Or you can

log on to www.chicbwe,com, galect Injured worker, then click on Forms.

If the injured worker or the employer disagrees with this decision, either
may f£ile an appeal within 14 deys of receipt of this order. Appeals are filed
with the -Industrisl Commigsion of Ohio(IC}, either via the Internet at
www.ohloic . com o &t the following IG office:

. . I¢ MANSFIELD DISTRICT OFFICE
240 TAPPAN DRIVE NDRTH
MBNSPIELD OH 44506

If there are any further gquestions concerning this decision, contact
the BUC representative listed below. However, a telephone call canpot

take the place of a written appeal.

THIS DECISION SECOMBS FINAL IF A WRITTEN APPEAL IS NOT RECELVED HWITHIN
14 DAYS oF RECEIVING THIS NOTICE.

Team number: 02

LISA X ' ) )
Phone mumber: (418) 529-7656

VANSFIRLD. SERVICH OPFICE

240 TAPPAN DR N STE A pax nunber: {866} 326-8350
ONTARIO OH 24906-1366
Claim nunber: 12-840216
CC: - B
SIERRA LOBO INC ’
COMPMANAGEMENT, INC.
2 . BWC Use oOnly
03/02/02

https://www.ohiobwe, comy meludes/printenc

SLI000225
App. 64
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65

IRDUSTRIAL, COMMISSION OF OHI{}
ONLINE APPEAL

_Claim: . _12-840216  Michael p. Onderko . ... ... L

Employer: 1140673-8
Sierra Lobe Inc

in appeal was filed for this claim uesing the ITndustrial Commission's
L.C,0.N. systam. This appeal was £iled for:

Order mailed date: 9{21/2012 -
Order receive gate:  9/24/201% ‘

Reason for BAppeal: The enployer respectfully disagress wikh khe buc order
dated 9/71/20? .

Addiat:icmai medical evidence will ke submitted.

Notige of this appeal was given to injured worker‘a rap or injonred worker
by regular U.§. maill on 10/04/2012.

Filed by Beployer on 10/04/2012,

Entered by Rep 900-80 (Compmanagement, Inc.} on LO/0442018 at 8302 AM.
Representative 900-80 (Compmanagemeunt, Inc.) is a non-attorney '
repregantativs whoe has been ﬁmthorme.é and divected to file this appeal by
the Emplover.

This appeal bas been assigned pumber 201227850, measa uge this number
when making fnguiries about this appeal,

SLID0G040
Ann AR



66

Ohie Industria! Conmlssion

RECORD OF PROCEEDINGS

Claim Nomber: 1z-840216 Glaing Heard: 13-84D21%

LT -RCC-O3YP-COV
BCM; 2122841 wmMichael p. Ondercko

MICHARL 2, ONDERKC
14217 KNEISHL R
VYERMILION O 44089 9201

Date of Tajury: B/0% /2012 Rigk Numbars 13406730

Thie claim hag been provicusiy allswed fou: SPRAIN MIONT ZNRE & LG,

Yhie mather was heard on 10/31/2012 before District Hearing OFficer Paggy .
Marting pursyant to the provisions of r.c. Secrions 4321.34 snd 431%3.511 on the

falloving:

" APPEAL £iled by Ewplayer on 1D/04/2012 frol the srder @f the adminigtrator

iggued 09/21/301%.

Ispue: 1) Injury 0r Occupational Discasc Allowance
2) Wemporary Total Disabilley ’
3) rull weexly Rages/Averngs Weekly Wagesz

4

Notices wers mailod to whe Injured worker, the employer, thelr respestive
ropregentatives and the Administrator of the Buveau of Workers® Compansation not
fewer chan fourteen {14) Gays prior ro thiz dave, and the follawing wore present

-fox the hesring:

APTEARANCE FOR THE IRJURED WORKER: Mr. Onderko
APREARAMCE FOR THE EMPLOYER: Mr. Rurtz .
APPEARANCE FOR THE ADMIRINYRATOR: He Appedrance

the order of the Admiuigbrator. dated 0942172012, is vacated.

The Districkt Hearing Officer finda that Mr. Onderko did not sustain an injuxy in
the course of arising oyt of his enplayment 6g alleged, ‘Therefora, this ¢laim
ig DENIED in its entirety. -

At the hearing, Mr. Onderko testified that -he was invoived in raarranging the
shop in his capacity &5 a mechanic. He stated that his eight knee hure., He
bestifiod be never bad any problems wich his right knee prior to this allaged

incident.

On the date in question, Mr. Onderkn stated he wag movidg a table when his righe
knee aud leg started bothoring him. Therefors, he Lold co-workers jie was going
hame eaxly. on the way lhone, nocerding to hig-tes timony, ha stopped to purchage
gasoline for his vehitle and stopped on Lhe isiand curb and fall his knee give

way.

The medical records on file indicate thab ¥r. Opderko vaep scen at Mergy Mospltal
in Lorain, Ohio on 0B/09/2012. %he banduritten history within Mercy Hospitalts -
records dacumentes thak Mr. Onderks had had right knes pain for *a couple of
weeky, but today took o step off the curb and heard a pop.* ‘The Digprict
Hearing Officer notes that there ig bo reference whatsceéver to a work related
injury within the Marsy Regionsl Medical Conter Records.

here ig an office from Dr, Bire dated 08/10/2012, wherein Dr. 8iro indicates

{21211 ) Page 1 LIh/owr

SLI000045
Awmi L0
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" Ohlo Industrint Comnission

RECORD OF PROCEEDINGS

Clafim Numbaz:  12-B40%16

that Mr.- Onderkn susbtalned an injury (o bis koee gpproximately iy weeks prior
to the ¢8/10/2012 vigiy, <The chief compiain is Ilimtad a5 right knes
ingrabilicy. Dr, Birots office pote degecibes the prior injury in detall,
oobing chet Mr. dnderko "incurrng un Injury wherein the knee was flexed,
internally votated and the pationk fell.” Phe history indicakes that Hr,
Onderke “scif-tzeated with ice, relative rast. crutch walking with resolution
after soveral weeks time.® This note then indicaces that Mr. Onderks fohded up
climbing & curdk when the knee toomplately let go," causing a goeond TYall.
iemphasin added] The same progress repert indicsbtes that the Bpergency Room
vigie of 08/09/2012 repulted in Mz, Onderko being “wiaced hack on crutches.a

femphasis added)

Nr. ondecho testified thal Lhe remarks in Dr. Birots office note of 08/1G/2012
e suated he had contuacted D, fixots office and requestod

. hat Dr. Birve cerrect this office pots becauso Mr. onderke maiatains he nover
had yight knee injury ox symptoms prior to this alleged indusirial injugy.

However, theors arve smlitiple witness ptatements on £ils from go-workers thak

indigate that Mr. Onderke had bold ce-workers abott previous problems with hils

rigne koo, .

The piptrict Hearing Officer 1 wot perymaded thst che commenbs in Dr. Diross
office nobes are ipacouralR based an oontemporangous reports Lrom o workers
that nr. Onderka had problems wich his right lnee prior to 08/09/2012.

hddirionally, the Digtrict Hasring ofificer has reviewsd a repert from Do, Bire
dated ¢BFL742012, $his la & follow-up Of££iCa visiv for & review of Mr.
Onderko’s MBI etudy. Thie véport indicates that ¥r. Onderko-has determiwvad Lo
.progesd with ‘this “under Buresw of Workers® Oompengation ¥mntle.® However; this
office note ales Indicates that ik was cof known prior to DE7317/2012 thav ms,
Cnderke tutonded thiz as a work-relaisd injury. Acocordingly, the Dletrict
Heoping Officer concludey thoat Mx! fwderke did nok tell P, Bire that he was

| injured ab work. -

Other recoxds on file lodidate that Mr, Opderke had ealled hiz Hwployer
reguesting sodiffed Sucy on 8718712 and was dissatisfied when thope arrangesests
oould not be sade fop him. Lt weg aftor Uhis that #r,. Ondarcka filed a workerst

Compensaltion claim, . ’

Tha Bistyict Heariny Officor has rweviewsd snd considared eli available evidence
- prior to renderdng this decision, 7This decigiow is bascd upon the recard¥ frow
Dr. Biro dated B8/10/Z012 and 08/17/2012 $F well as the recoxds frad Mersy
Bogpltal BErecgency Room 08£08/5012, HMr, onderkeo's btestioopy st hearin, and
varioug witness sbatements £ilond on 10/26/2812, <The Dlserice Hearing Officer
hap roviessd and noted the addicinnal atatement from Mx. Onderke dated

10/38/20i3.

A0 XC-12-Appeal fron this order may be [iled wichin Fourteen {14} days of che
Yacalpt of the order., The IC-i2 may be £iled online at www,ohiocic.com Or the
¥C-12 mey be sent ton the Industrial Commission nf Obie, Mensficid bistrict
Office, 240 Teppan brive North, Suilte A, Ontarin, OH 44906,

Pyped éy: elh
Date Typed: 11702720132 Peggy HMarecing
Bistrict Heazing Officer

rindingy Mailed: 11/96/2012
Blectronically signed by

Pegry Marting

(DIOSIR) Page 2 Elh/pm
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Oblo Indastriai Comamission

RECORD OF PROCEEDINGS ‘

Claim Number: I12-840216

%he parties and Xopresencatives listed helow have been sent this record of
proosedings, If yvou are not an suthorized represencative of one of the
paroies, ploage hotify the Industrinl Comalsnion.

12-840216

Michael B, Ondorks
14217 HKnedrcl Rd
vermilion OF 44065-9201

Risk Mo: 1140673-0 In Yo: 900-80 .
sterra Lobo Ine t&+Compnansgament, Inc,zrs
11401 Moover Rd PQ Bé¥ 8B4

Milan OH 44846-9711 Dublin OR 43017-6884

BYC, LAW DYRECTOR

HOTE: YHIURED WORKBRS, EMPLOYERS, AND THEIR AUTHORIZED RBVRBFENTATIVES MAY
REVIEY TREFR ACTIVE CLAIHS INTORMATION 'THROUCH THE INDUSTRIAL COMMISSION WEn
SI?E AR wew.ohigle, com, ONCE Olf THE HOME PACGE OF THE WER SITE, PLEASE CQLICK
1.C,0.8. ANO POLTOY THE INSTRUCHEIONS Vol OBTATNING A PASEHORD, CHCE YOU HAVE
OBTRINGD A FABSWORD, YOU SUOULD BE ARLE TO ACCESS YOUR ACTIVE CLAIM{S).

7

{DHOSP) Tage 3

A6 Repan | Oppariagily fesloye”

1 Qerafea morulidng

Clh/pm
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REQUEST FOR ADMISSION NO.8:  Admit that you were terminated from Slerra

Loba on December 12, 2012, after the Ohio Industrial Commission issued the denial of
the Claim aftached hereto as Exhibit C.
RESPONSE: . Admit

REQUEST FOR ADMISSION NO. 8: Admit that you did not appeal the decision of

the Ohio Industrial Commission referenced in Request for Admission No. 7.

REGPONSE:

Admit
REQUEST FOR ADMISSION NO. 10: Admit that on August 13, 2012, you applisd for

short term disability benefits through UNUM due to your alleged injury of August 9;

2012,
RESPONSE: Admit at the request of the employer.

REQUEST FOR ADMISSION NO. 11: Admit that in September of 2012, you received

and cashed a short term disability check from UNUM in the gross amount of $2,198.57.

RESPONSE:

Admit .

13
72460189, {
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Appellant Sierra Lobo, Inc. hereby gives notice that on November 5, 2014, the Erie
County Court of Appeals, Sixth Appellate District certified a conflict on a rule oflaw between its
merit decision in Michael P. Onderko v. Sierra Lobo, Inc., 6™ Dist. Erie No. E-14-009, 2014-
Ohio-4115, ---N.E.3d ---, and the Fifth District Court of Appeals’ decision in Kilbarger v.
Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (5™ Dist. 1997).

The November 5, 2014 decision and judgment of the Sixth District Court of Appeals
granting Appellant’s motion to certify a conflict is attached hereto as Exhibit A. Copies of the
conflicting decisions of the Sixth District Court of Appeals’ decision in Michael P. Onderko v.
Sierra Lobo, Inc., 6™ Dist. Erie No. E-14-009, 2014-Ohio-4115, ---N.E.3d ---, and the Fifth
District Court of Appeals’ decision in Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d
332, 697 N.E.2d 1080 (5th Dist. 1997), are attached hereto as Exhibit B and Exhibit C
respectively.

The legal issue certified by the Sixth District Court is as follows:

Whether, as an element of establishing a prima facie claim for

retaliatory discharge under R.C. 4123.90, a plaintiff must prove
that he or she suffered a workplace injury.

\
'.
|

Respect: lly sub i}ted/ ) ) .
2

j/ /,V A L;/ NS //

Mark J. Valponi (0009527)(Counsel of Record)
Brian E. Ambrosia (0079455)
Jennifer B. Orr (0084145)

Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, Ohio 44114-2302
(216) 241-2838

(216) 241-3707 (facsimile)
mvalponi@taftlaw.com
bambrosia@taftlaw.com
Jorr@taftlaw.com

N

Attorneys for Appellant
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CERTIFICATE OF SERVICE

I certify that a copy of this Noticg,of Certified Conflict was sent by ordinary U.S. mail,
pursuant to Civ.R. 5(B)(2)(c), this _/L day of November 2014 to the following counsel:

Margaret A. O’Bryon, Esq.
WALTER HAVERFIELD LLP
36711 American Way, Suite 2C
Avon, Ohio 44011
mobryon@walterhav.com

Counsel for Appellee Michael P. Onderko

Mark J. Valponi

COUNSEL FOR APPELLANT,
- SIERRA LOBO, INC.
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IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
ERIE COUNTY
Michael P. Onderko Coutt of Appeals No. E-14-009
Appellant Trial Court No. 2013-CV-0187
v
Sierra Lobo, Inc. " DECISION AND JUDGMENT

Appellee Decided: HOV 06 2044

LI

This matter is before the court on the App.R. 25 motion of appellee, Sierra Lobo,

Tne., to certify a conflict between our court’s decision i Onderko v. Sierra Lobo, Ine.,

6th Dist. Etle No. B-14-009, 2014-Ohio-4115, ~~ N.E.3d -, and the decisions of several .

other district courts on the following question:
In Wilson v. Riverside Hospital, 18 Ohio St.3d 8 (1985) (syllabus),
the Ohio Supreme Court held th#t “d] complaint filed by an employee
against an employer states g claim for relief for retaliatory discharge when

it alleges that the employee was injured on the job, filed a claim for

L ,, ﬁ,qfl?)/{
j-s-14
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workers' compensation, and was discharged by that employer in
contravention of R.C, 4123.90.” Based upon this holding, must a plaintiff
pursuing a claim for retaliatory discharge under R.C. 4123.90 prove that he

suffered a workplace injury?

Appellant, Michael Onderko, has filed a response in opposition to appellee’s motion.

Adticle IV, Section 3(B)(4) of the Ohio Constitution provides, “Whenever the
Judges of a court of eppealy find that a judgment upon which they have agreed is ju
conflict with a judgment pronounced upon the same question by any other court of
appeals of the state, the judges shall certify the record of the case to the supreme court for
roview and final determination.” The Ohioc Supreme Court has sei forth three conditions
that must be met bcfoge the certification of a conflict:

First, the certifying court must find that its judgment is in 60nﬂict

with the judgment of a coutt of appeals of another district and the ﬁsserted

conflict mast be “upon the same question.” Second, the alleged conflict

must be on a rule of law—not facts. Third, the journal entry or opinion of

the certifying court must clearly set forth that rule of law which the

certifying court contends is in conflict with the judgment on the same

question by other district courts of appeals, (Emphasis sic.) Whitelock v. |

Gilbane Bidg. Co., 66 Ohio St.3d 594, 596, 613 N.E.2d 1032 (1993).

Upon careful consideration, we find that motion to certify the conflict must be granted.
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Inits motion, appellee argues that our decision is in conflict with Young v. Stelier
& Brinck, Lid., 174 Ohio App.3d 221, 2007-Ohlo-6510, 881 N.E.2d 874 (1st Dist.),
Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (5th
Dist.1997); Lawrence v. Youngstown, Tth Dist. Mahouing No. 09 MA 189, 2012-Ohio-
6237, Balog v. Matteo Aluminum, Inc., 8th Dist. Cuyahoga No. 82090, 2003-Ohio-4937,
Goersmeyer v. General Ports, Inc., 9th Dist. Medina No. 06CA00045-M, 2006-Ohio-
6674, Brannon v. City of Warren, 11th Dist. Trumbull No. 2003-T-0077, 2004-Ohio-
5103.

We initially note that the decisions of the First, Seventh, Eighth, Ninth, and
Eleventh Districts do not directly consider the issue of whether the failure to prove a
workplace injury prevents a plaintiff from establishing a prima facie case of retaliatory
discharge under R.C. 4123.90. In particular, the decisions of the First, Seventh, Eighth,
and Ninth Districts involved situations whers it was undisputed that the plaintiff suffered
& workplace injury. Further, in the Eleventh District’s decision, although the court noted
that the plaintiff a/legedly suffered a workplace injury, it did not address that issuc in its
analysis, instead focusing on the plaintiff’s failure to show that the employer’s proffered
legitimate, non-retaljatory reason for discharge was merely pretext. Thus, even though
those cases recited the language from Wilson, because the issue of 4 workplace injury
was not addressed or determinative of the outcome, we do not find a conflict between

those deolsions and ours.
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However, the Fifth District directly addressed the issue of whether proof of a
wotkplace Injury is a necessary element of a prima facie case of retaliatory discharge. In
Kilbarger, the plaintiff’s first assignment of error was that the trial court “applied an
incorrect burden of proof by requiring [the plaintiff] to prove that he was injured at
work.” Kilbarger at 338, The Fifth Distriet overruled this asvigniment of error, stating
that the plaintiff had the burden to prove all the elements of the case at trial, and that the
plaintiff failed to satisfy his burden to prove that he waé Injured at work, Id. at 338-339,

Therefore, upon due consideration, we find appellee’s motion to certify a conflict
weli-taken. Our holding in Onderko v. Sierra Lobo, ine., 6th Dist. Erie No. E-14-009,
2014-Qhio-4115, - N.B,3d ~, 15 in conflict with the Pifth District Court of Appeals’
decision in Kilbarger v, Anchor Hoeking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d
1080 (5th Dist.1997). Accordingly, we certify the record in this case for review and final
determination to the Supreme Court of Ohio on the following issue:

Whethet, as an element of establishing a prima facie claim for
retaliatory discharge under R.C. 4123.90, a plaintiff must prove that he or
she suffered a workplace injury.

The parties ate directed to 8.Ct.Prac.R. 8.01, et seq., for further guidance,

Mark L. Pietrykowski, I,

Stephen A, Yarbrough, P.J.

James D). Jensen, T
CONCUR.
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
ERIE COUNTY
Michael P. Onderko Court of Appeals No. E-14-009
Appellant Trial Court No, 2013-CV-0187
V.
Sierra Lobo, Inc. DECISION AND JUDGMENT
Appellee Decided:
- SEP 1.9 20
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"_"_M»Margaret O’Bryon, for ..appellant.
Mark P. Valponi and Brian E. Ambrosia, for appellee.
YARBROUGH, P.J.
I. Introduction
{1} This is an appeal from the judgment of the Erie County Court of Common
Pleas, which granted summary judgment in favor of defendant-appellee, Sierra Lobo,

Inc., on plaintiff-appellant’s, Michael Onderko, claims for retaliatory discharge and

1. q el



intentional infliction of emotional distress. For the following reasons, we affirm, in part,
and reverse, in part.
A. Facts and Procedural Background

{112} On Thursday, August 9, 2012, appellant was moving a table and some
cabinets in the course of his employment as an engineeting tech for appellee when he felt
some pain in his right knee. Appellant states that because of the pain, he left work early
that day. On his way home, appellant stopped at a gas station. As he was stepping off a
curb, his right knee “gave out.” Consequently, he went to the hospital. The handwritten
notes from the emergency room records document that “[appellant] had R knee pain for a
couple weeks, but today took a step off the curb & heard a ‘pop.” Now painful to bear
weight.” Appellant states that the emergency room doctor then recommended that he
follow up with an orthopedic doctor,

{3} The next day, appellant saw Dr. Biro. A clinic note from Dr. Biro indicates
that appellant had injured his right knee six weeks earlier, which injury resolved itself
after several weeks of ice, rest, and walking on crutches. The note further indicates that
appellant continued with daily living until the knee “completely let go” when he was
climbing a curb.

{1 4} Notably, neither the hospital records nor Dr. Biro’s notes included any
mention by appellant that he suffered an injury while at work. Appellant states in his
affidavit that he did not mention work to the emergency room doctor because he was

afraid of being fired since it was known that:appellee was very concerned about its safety
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record. In addition, appellant states that Dr. Biro’s clinic note contained incorrect
information in that appellant did not have a prior injury to his right knee, but rather had a
prior injury to his left knee. Appellant also states that he tried to contact Dr. Biro to

correct the clinic note, but that Dr. Biro refused to see him once Dr. Biro found out that it

was a workers’ compensation injury.

{5} Following his doctor visits, appellant contacted April Reeves, an employec
in appellee’s human resources department, and told her that he tore his right ACL.!
Reeves states in her affidavit that appellant told her the injury did not occur at work, but
appellant disputes Reeves’ statément in his own affidavit. On August 13, 2012, after
speaking with Reeves, appellant then contacted Dave Hamrick, appellee’s corporate
director of human resources, and inquired about receiving light-duty work. Hamrick

informed appellant that appellant could not return to work due to the pain medication

appellant wasg taking.

{4 6} Thereafier, still on August 13, 2012, appellant filed a First Report of Injury
with the Bureau of Workers’ Compensation (“BWC*). Appellant states in his affidavit
that he filed the report because Hamrick told him he did not have a work injury but
appellant wanted to ensure that it was filed as a work injury. The August 13, 2012 report
claims a torn right ACL caused by lifting and pushing equipment. On August 28, 2012,
appellant filed a second First Report of Injury, this time claiming a right knee

sprain/strain. The BWC initially disallowed appellant’s claim, but later vacated that

! Nothing in the record supports a medical diagnosis of a torn right ACL.
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decision and entered a new decision that allowed appellant’s claim on the medical

condition of a right knee sprain.

{917} Appellee appealed the BWC’s decision to the Industrial Commission. After
a hearing, the Industrial Commission reversed BWC’s decision and denied appellant’s
workets’ compensation claim on November 6, 2012. In her decision, the Industrial
Commission District Hearing Officer found that appellant’s injury was not sustained in
the course ofhis employment, Appellant did not appeal the November 6, 2012 decision.
He states that he did not file an appeal because he was already back at work and just
wanted the ordeal to be over.

{f] 8} One month later, on December 12, 2012, appellee terminated appellant’s
employment. Prior to his termination, appellant had received three performance bonuses,
had no discipline write-ups, and had no unexcused absences. Appellant states that
Hamrick told him he was being terminated due to the workers’ compensation outcome.
Hamrick, for his part, states in his affidavit that appellant was terminated “for his
deceptive attempt to obtain Workers’ Compensation benefits for a non-work related

injury.”

{f19} On March 8, 2013, appellant initiated his present claims for retaliatory

discharge in violation ofR.C. 4123.90, and for intentional infliction of emotional distress.

As to the claim for retaliatory discharge, appellee moved for summary judgment solely
on the basis that appellant could not satisfy the required element of having suffered a

workplace injury. Specifically, appellee argued that the Industrial C ommission
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determined that the injury did not occur at the workplace, and that such decision was
binding on appellant through the doctrines of res judicata and collateral estoppel. Thus,
appellee concluded it was eﬁtiﬂed to judgment as a matter of law. Appellant, on the other
hand, argued that having an allowable workers® compensation claim is not a required
element of retaliatory discharge under R.C. 4123.90. Rather, citing Ammon v. Fresh
Mark, Inc., Tth Dist. Columbiana No. 94-C-46, 1995 WL 472301 (Aug. 9, 1995),
appellant contended it is the “mere filing of a compensation claim [that] triggex|s] the
statutory protection from discharge.”

{§ 10} As to the claim for intentional infliction of emotional distress, appellee
argued that it is entitled to summary judgment because its act of terminating appellant for
deceptively attempting to collect benefits for a non-work-related injury is not “eitreme ‘
and outrageous” conduct, especially where appellant is employed “at-will.” Appellant

_responded by arguing that he did not lie about his workers® compensation claim, and that
his claim was supported by the medical report of Dr. Ahn, and by the statements of three
co-workers who reported that appellant told them he had aggravated his knee while
moving cabinets in the shop,

{1/ 11} The trial court, in granting summary judgment to appellee, agreed that res
Judicata and collateral estoppel precluded appellant from re-litigating whether he suffered
a workplace injury. Further, the trial court determined that “[appellee] did not terminate
[appellant] for merely filing a workers® compensation claim and subsequently being

denied benefits. Instead, [appellee] terminated [appellant] for engaging in deceptive
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practices: engaging in deceptive behavior when he attempted to obtain BWC benefits for
an injury that was not work related.” The court concluded,
Therefore, even in holding the evidence most favorable to

[appellant], reasonable minds can only come to the conclusion that

[appellee] did not violate R.C. 4123.90 as [appellant] did not suffer a work

related injury and that [appellee] has proven with clear and convincing

evidence that [appellec] terminated [appellant] for misrepresenting his

injury as a work related injury. [Appellant] cannot bring forth a prima facie

case of retaliatory firing.

{9 12} Finally, as it pertaing to appellant’s intentional infliction of emotional
distress claim, the trial court held that appellant could not prove that appellee’s cbnduct
wag extreme and ouirageous. As support for its conclusion, the irial couﬁ noted that
appellant did not suffer a work injury and appellee chose to terminate appellant based
upon lawful reasons, i.e., “[ appellant’s] dishonesty in filing a workers’ compensation
claim for an injury that did not occur at work.”

B. Assignments of Exror
{§ 13} On appeal, appellant presents two assignments of error for our review:
1. The Trial Court Committed Error in Granting Appellee’s Motion
for Summary Judgment on the Basis that Res Judicata and Collateral

Estoppel prohibited Appellant from Prevailing on a Retaliatory Discharge

Claim Regarding a Work Related Injury.
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2. The Trial Court Committed Error in Granting Appellee’s Motion
for Summary Judgment on the Basis that the Employer’s Conduct was not
Extreme and Ouirageous.
II. Analysis

{§ 14} We review summary judgment decisions de novo, applying the same
standard as the trial cowt. Lorain Natl. Bankv. Saratoga Apts., 61 Chio App.3d 127,
129, 572 N.E.2d 198 (9th Dist.1989). Applying Civ.R. 56(C), summary judgment is
appropriate where (1) there is no genuine issue as to any material fact, (2) the moving
party is entitled to judgment as a matter of law, and (3) reasonable minds can come to but
one conclusion, and viewing the evidence in the light most favorable to the non—moving
party, that conclusion is adverse to the non-moving party. Harless v. Willis Day
Warehousing Co., 54 Ohio St.2d 64, 66, 375 N.E.2d 46 (1978).

A. Retaliatory Discharge

{115} A claim for retaliatory discharge under R.C. 4123.90 involves a burden
shifting analysis. Initially, the employee bears the burden of establishing a prima facie
case of retaliatory discharge. Napier v. Roadway Freight, Inc., 6th Dist, Lucas No. L-06-
1181, 2007-Ohio-1326, § 12. Once an employee has set forth a prima facie case, the
burden then shifts to the defendant to set forth a legitimate, non-retaliatory reason fqr the
discharge. Id. “Ifthe employer sets forth a legitimate, non-retaliatory reasén, the burden
again shifts to the employee to ‘specifically show’ that the employer’s purported reason

is pretextual and that the real reason the employer discharged the employee was because
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the employee engaged in activity that is protected under the Ohio Workers’
Compensation Act.” Jd.

{9 16} Here, the threshold issue we must decide in appellant’s first assignment of
error is what elements are required to prove a prima facie claim for retaliatory discharge
under R.C. 4123.90. Specifically, we must determine whether appellant must prove that
be suffered a workplace injury. We hold that he does not.

{17} Our analysis centers on R.C. 4123.90, which provides, in relevant part,

No employer shall discharge, demote, reassign, or take any punitive

action against any employee because the employee filed a claim or

instituted, pursued or testified in any proceedings under the workers’

compensation act for an injury or occupational disease which occurred in

the course of and arising out of his employment with that employer.

{4 18} Appéllee argues that the statute requires proof of three elements: (1) the
employee was injured on the job, (2) the employee filed a claim for workers’
compensation, and (3) the employee was discharged by the employer in contravention of
R.C. 4123.90. Similarly, our court on several occasions has stated the elements as, “(1)
the employee suffered an occupational injury; (2) the employee filed a workers’
compensation claim; and (3) the employee was subsequently demoted or discharged from
her employment in retaliation for the filing of the claim for benefits.” E.g., Huth v.
Shinner’s Meats, Inc., 6th Dist. Lucas No. L-05-1182, 2006-Ohio-860, § 17. This

formulation of the elements derives from Wilson v. Riverside Hosp., 18 Ohio St.3d 8, 10,
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479 N.E.2d 275 (1985), in which the Ohio Supreme Court held “a complaint filed by an
employee against an employer states a claim for relief for retaliatory discharge when it
alleges that the employee was injured on the job, filed a claim for workers’ compensation

and was discharged by that employer in contravention of R.C. 4123.90.”

{1/ 19} However, the Tenth District, in Siﬁemtricker v. Miller Pavement Maint,
Inc., 10th Dist. Pranklin Nos. 00AP-1146, 00AP-1460, 2001-Ohio-411 1, 9 58, restated
the elements of a prima facie case for retaliatory discharge under R.C. 4123.90 as: H
the employee was engaged in a protected activity, (2) he or she was the subject of an
adverse employment action, and (3) a causal link exists between the protected activity
and the adverse employment action. See also Ferguson v, SénMar Corp., 12th Dist.
Butler No. CA2008-11-283, 2009-Ohio-4132, § 17 (adopting the Tenth Disrict’s
approach). An employee engages in a protected activity when he or she “file[s] a
workers’ compensation claim or institute[s]; pursue[s] or testifie[s] in a Workers’
compensation proceeding regarding a workers’ compensation olaim."’ Sidenstricker at
T58.

{720} In reformulating the elements of a prima facie claim under R.C, 4123.90 to
clarify that proof of a workplace injury is not required, the Tenth District reasoned first
that Wilson did not hold that proof of injury on the job is a necessary element of a
retaliatory discharge oléim. In Wilson, the parties did not dispute that the plaintiff was
injured in a fall at her place of employment. Wilson at 8. As a result of her injury, the

plaintiff was unable to work for 11 months. When she notified her employer of her
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intention to return to work, the employer informed her that she no longer had a job. The
employer explained in a letter that its leave of absence policy only guaranteed a position
for ten weeks. Since the plaintiff had been gone for over eleven months, the employer
had filled her position. 1d.

{4 21} The plaintiff then filed a complaint against her employer, alleging a
violation of R.C. 4123.90. Attached to the complaint was the letter from the employer
explaining its leave of absence policy. The employer moved to dismiss the complaint
under Civ.R. 12(B)(6) on the grounds that the complaint did not “specifically allege that
the discharge was in retaliation for plaintiff’s workers’ compensation claim.” Jd On
appeal to the Ohio Supreme Court, the employer érgued that the attached letter
demonstrates that the plaintiff was terminated pursuant to the leave of absence poiicy and
that there was no retaliatory motive, Id at 10. The Ohio Supreme Court rejected this
argument, reasoning that the plaintiff’s material allegation with respect to the letter was
that her employment relationship was terminated; the complaint did not allege that the
plaintiff was discharged because of the leave of absence policy. Thus, the leave of
absence policy could not be considered in determining whether the motion to dismiss
should be granted. Id. The court continued, stating that the material allegations in‘the
complaint were that the plaintiff “was employed by [the employer], she was injured on

the job, she received workers® compensation, she attempted to return to her job after

recovering from the work-related injury, and she was discharged in contravention of R.C,

4123.90.” Id. The court concluded that “[b]y referring to R.C. 4123.90 in the complaint,

10.
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appellant sufficiently complied with the notice pleading requirements of Civ.R. 8(A).”
Id Thus, the couﬁ held “that a complaint filed by an employee against an employer
states a claim for relief for retaliatory discharge when it alleges that the employee was
injured on the job, filed a claim for workers® compensation and was discharged by that
employer in contravention of R.C. 4123.90,” Jd.

{1122} A close examination of Wilson reveals that the element of “injury on the
job” was not the focal point of the decision, as it was undisputed that the plaintiff
suffered such an injury. Rather, the focus of the holding was that a reference to R.C.
4123.90 in a complaint for retaliatory discharge was sufficient to satisfy the notice
pleading requirements, and that the plaintiff was not required to specifically allege that
the discharge was in retaliation for her filing of a workers’ compensation claim. |

{123} The Tenth District in Sidenstricker further noted that, although Ohio courts
frequently cite Wilson for the elements of a retaliatory discharge claim under R.C,
4123.90, only one has directly addressed the element of “injury on the job.” In that
single case, Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d
1080 (5th Dist,1997), the Fifth District held that the employee failed to satisfy the
element of injury on the job, but also held that the employee failed to prove that the
employer’s legitimate reason for discharge was pretextual. Thus, no Ohio case has been
decided solely on the issue of injury on the job, as appellee requests that we do here,

{1 24} After examining Wilson, the Tenth District next looked to the language of

the statute itself, In examining a statute, the initial question that must be resolved in
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determining the intent of the legislature is whether the language is ambiguous, “Where
the language of a statute is plain and unambiguous and conveys a clear and definite
meaning there is no occasion for resorting to rules of statutory interpretation, An
unambiguous statute is to be applied, not interpreted.” Sears v. Weimer, 143 Ohio St
312, 55 N.E.2d 413 (1944), paragraph five of the syllabus. “However, where a statute is
found to be subject to various interpretations, a court called upon to interpret its
provisions may invoke rules of statutory construction.” Cline v. Ohio Bur, of Motor
Vehicles, 61 Ohio St.3d 93, 96, 573 N.E.2d 77 (1991).

{125} Here, appellee, through its position, advances the interpretation that the
phrase “injury or occupational disease which occurred in the course of and arising out of
his employment” limits the type of claim and proceedings for which there is protection,
and that the limitation is separate and in addition to the limitation that the claim or‘
proceeding must be under the Workers” Compensation Act. This interpretation results in
the conclusion that an employee must prove both that the claim or proceedings are under
the Workers’ Compensation Act, and that the claim or proceedings are for an injury that
definitively occurred in the course of and arising out of the employment, An at least
equaII); reasonable interpretation, however, is that the phrase is a continuation of the
single limiting factor that the claim or proceeding be under the Workers’ Compensation
Act, since all claims under the Workers’ Compensation Act are for injuries arising out of

the course of employment, Thus, under this interpretation, an employee must prove only

12.
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that he or she filed a claim or initiated proceedings under the Workers’ Compensation
Act,

{{] 26} Because there are two reasonable interpretations, we must turn to the rules
of statutory construction, bearing in mind that “[t}he primary rule in statutory
construction is to give effect to the legislature’s intention.” Cline at 97. Initially, x%ve note
that, in dealing with ambiguity, the legislature has stated its intention that “where a
section of the Workmen’s Compensation Act will bear two reasonable but opposing
interpretations, the one favoring the claimant must be adopted.” State ex rel. Sayre v.
Indus. Comm., 17 Ohio St.2d 57, 62, 245 N.E.2d 827 (1'969), citing R.C. 4123.95
(“Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally construed
in favor of employees and the dependents of deceased employees.”).

{927} One of the aids of construction in determining the intent of the legislature is
the object sought to be attained by the statute. R.C. 1.49(A). To that end, the Ohio
Supreme Court has stated that the basic purpose of the anti-retaliation provision in R.C.
4123.90 is ““to enable employees to freely exercise their rights without fear of retribution
from their employers.”” Sutton v. Tomco Machining, Inc., 129 Ohio St.3d 153, 2011-
Ohio-2723, 950 N.E.2d 938, § 22, quoting Coolidge v. Riverdale Local School Dist., 100
Ohio St.3d 141, 2003-Ohio-5357, 797 N.E.2d 6 1, 943. Under appellee’s interpretation,
that purpose would be frustrated in situations such as this where the precise cause of the |
injury is unknown at the time, and multiple incidents may have substantially aggravated a

condition resulting in an injury. Requiring an employee to successfully prove that the
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injury occurred at work for purposes of a retaliatory discharge claim would have a
chilling effect on the exercise of his or her rights because the employee would be forced
to choose between a continuation of employment and the submission of a workers’
compensation claim. This choice must be made by the employee knowing that if he or
she fails to prove that the cause of the injury was work related, not only will his or her
claim be denied, but the employer would then be free to terminate the employment
simply because the claim was filed. As recognized by the Nevada Supreme Court, “In
the absence of an injury resulting in permanent total disability, most employees would be
constrained to forego their entitlement to industrial compensation in favor of the
economic necessity of retaining their jobs.” Hansenv. Harrah’s, 100 Nev. 60, 64, 675
P.2d 394 (1984),

{4 28} Therefore, in accordance with R.C. 4123.95 and the basic purpose of the
anti-retaliation provision, we construe R.C, 4123.90 to require that an employee must
prove only that he or she “filed a claim or instituted, pursued or testified in any
proceedings under the workers’ compensation act.” The employee is not required to
prove definitively that the injury occurred and arose out of the course of employment. In
80 doing, we agree with the reasoning of the Tenth District, and adopt its holding that to
prove a prima facie case of retaliatory discharge, the employee must show:

(1) the employee filed a workers’ compensation claim or instituted, pursued

or testified in a workers’ compensation proceeding regarding a workers’

compensation claim (the “protected activity™), (2) the employer discharged,

14.
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demoted, reassigngd or took punitive action against the employee (an

“adverse employment action™), and (3) a causal link existed between the

employee’s filing or pursuit of a workers’ compensation claim and the

adverse employment action by the employer (“retaliatory motive™).

Sidenstricker, 10th Dist. Franklin Nos, 00AP-1146, 00AP-1460, 2001~

Ohio-4111 at q 58.

{1129} Our holding today, however, does not grant employees the power to file
frivolous workers’ compensation claims with impunity. “The scope of R.C. 4123.90 is
narrow and protects only against adverse employment actions in direct response to the
filing o-r pursﬁit of a workers’ compensation claim.” Ayers v. Progressive RSC, Inc., 8th
Dist. Cuyahoga No. 94523, 2010-Ohio-4687, 1 14; see also Oliver v. Wal-Mart Stores,
Inc., 10th Dist. Franklin No. 02AP-229, 2002-Ohio-5005, 9 10. “R.C. 4123.90 does not
prohibit a discharge for just and legitimate termination of employment. It doesnot -
suspend the rights of an employer, nor insulate an employee from an otherwise just and
lawful discharge.” Markham v. Earle M. Jorgensen Co., 138 Ohio App.3d 484, 493, 741

N.E.2d 618 (8th Dist.2000), quoting Brown . Whiripool Corp., 3d Dist. Marion No.

9-86-20, 1987 WL 16261 (Sept. 1, 1987).

{1130} Several Ohio courts have found that committing fraud in the pursuit of a
workers’ compensation claim is a legitimate, non-retaliatory reason for discharge. In
Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (5th

Dist.1997), the employer terminated the employee for falsification of records in
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connection with the filing of a workers’ compensation claim. In that case, the
employee’s ex-girlfriend testified that the employee injured himself while painting
houses during the plant’s summer shutdown, but told her that he wou}d claim the injury
occurred while carrying buckets at the plant. Following a bench trial, the ‘tn‘al coqrt
found in favor of the employer on the employee’s clainﬁ for retaliatory discharge, which
the Fifth District affirmed. Id, at 336, 343. In Kent v. Chester Labs Inc., 144 Ohio
App.3d 587, 761 N.E.2d 60 (1st Dist.2001), the employer terminated the employee fof
‘dishonesty based on the statement of the employee’s co-worker that her injury “was fake
as fake could be,” and on the fact that the employee had previously injured herself while
lifting a bale of newspapers outside of work. The trial court granted summary judgment
in favor of the employer, but the First District reversed, and remanded the matter for a
trial to determine the motive for the discharge. Jd. at 593-594. In another case from the
First District, Kelly v. Coca-Cola Bottling Co., 1st Dist. Hamilton No. C-030770, 2004-
Ohio-3500, the employer fired the employee for dishonesty relating to lifting weights in
excess of the doctor’s recommendation. The trial court granted sﬁmmary judgment, but
the First District reversed, finding that a genuine issue of material fact existed on whether
the employer’s stated reason for termination was pre-textual. Id, at § 42. Finally, in
Ayers, supra, the employer terminated the employee for violating the company’s code of
conduct policy against deceit. In that case, the employee answered on a workers’
compensation questionnaire that she had never been involved in an automobile accident,

However, the employee had actually been involved in at least five automobile accidents,

16.
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Further, testimony was presented that the employee called the doctor’s office directly to
reschedule her independent medical examination, in violation of the company policy that
only the employer can reschedule an examination, and that the employee represented
herself as someone else in order to reschedule. The trial court granted summary
judgment in favor of the employer, and the Eighth District affirmed finding that the
employee failed fo establish a prima facie case and failed to demonstrate that the stated
reason for discharge was mere pretext. Ayers, 8th Dist. Cuyahoga No. 94523, 2010~
Ohio-4687 at{ 18

{{131} These cases are informative in that in each of them, the question of the
emliloyee’s honesty regarding the workers’ compensation claim was determined within
the framework of the burden shifting analysis pertaining to the true motivation behind the
adverse employment action. Ifthe employer can show that the basis of the discharge was
fraud or dishonesty, the employee has the opportunity to prove that the stated reason is
pretextual, and that the true motivation was the filing of the workers’ compensation claim
itself An employee can prove pretext by showing that the employer’s proffered reason
“(1) had no basis in fact, (2) did not actually motivate the adverse employment action, or
(3) was insufficient to motivate the adverse employment action.” Ferguson, 12th Dist.
Butler No. CA2008-11-283, 2009-Ohio-4132 at § 21, citing Wysong v. Jo-Ann Stores,
Ine., 2d Dist. Montgomery No. 21412, 2006-Ohio-4644, 9§ 13; King v. Jewish Home, 178

Ohio App.3d 387, 2008-Ohio-4724, 898 N.E.2d 56, § 9 (1st Dist.). We think that such an

approach is appropriate in this situation as well.

17.

App. 95



{1132} However, we do not reach the issue of whether appellee put forth a
legitimate, non-retaliatory reason for discharge, or whether appellant demonstrated that
the proffered reason was pretext through evidence showing that he did not in fact lie or
commit fraud in the filing of his workers’ compensation claims. It is well-settled in Ohio
that ““a party seeking summary judgment, on the ground that the nonmoving party cannot
prove its case, bears the initial burden of informing the trial c.oz;rt of the basis for the
motion, and identifying those portions of the record that demonstrate the absence of a
genuine issue of material fact on the essential element(s) of the nonmoving party’s
claims.” {Emphasis added.) Dresher v. Burt, 75 Ohio St.3d 280, 293, 662 N.E.2d 264
(1996); see also Mitseff'v. Wheeler, 38 Ohio St.3d 112, 526 N.E.2d 798 (1988), syllabus
(“A party seeki'ng summary judgment must specifically delineate the basis upon which -
summary judgment is sought in order to allow the opposing party a meaningful
opportunity to respond.”). “If the moving party fails to satisfy its initial burden, the
motion for summary judgment must be denied.” Dresher at 293. Here, with respect to
the retaliatory discharge claim, appellee made no argument that it provided a legitimate,
nor-retaliatory reason for discharge or that appellant failed to provide evidence
. demonstrating that the reason was merely pretext, Instead, appellee argued solely that by
failing to appeal the Industrial Commission’s decision disallowing benefits, appellant was
collaterally estopped or barred by resjudicata from establishing the workplace injury
element of his claim. Because we have determined that a workplace injury is not a

required element of a retaliatory discharge claim under R.C. 4123.90, and because no
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other grounds were offered, we conclude that summary judgment for appellee on the

retaliatory discharge claim was inappropriate.
{433} Accordingly, appellant’s first assignment of error is well-taken.
B. Intentional Infliction of Emotional Distress

{934} “In a case for intentional infliction of emotional distress, a plaintiff must
prove (1) that the defendant intended to cause the plaintiff serious emotional distress,

(2) that the defendant’s conduct was extreme and outrageous, and (3) that the defendant’s
conduct was, the proximate cause of plaintiff’s serious emotional distress.” Phung v.
Waste Mgt., Inc., 71 Ohio St.3d 408, 410, 644 N.E.2d 286 (1994).

{435} In its motion for summary judgment, appellee argued that it was entitled to
judgment because its conduct was not extreme and outrageous as a matter of law.
Extreme and outrageous conduct has been described as:

It has not been enough that the dcfendant has acted with an intent
which is tortious or even criminal, or that he has intended to inflict
. emotional distress, or even that his conduct has been characterized by

“malice,” or a degree of aggravation which would entitle the plaintiff to

punitive damages for another tort. Liability has been found only where the

conduct has been so outrageous in character, and so extreme in degree, as to

go beyond all possible bounds of decency, and to be regarded as atrocious,

and utterly intolerable in a civilized community. Generally, the case is one

in which the recitation of the facts to an average member of the community
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would arouse his resentment against the actor, and lead him to exclaim,
“Outrageous!” Yeager v. Local Union 20, Teamsters, Chauffeurs,
Warehousemen & Helpers of Am., 6 Ohio St.3d 369, 374-375, 453 N.E.2d
666 (1983), quoting Restatement of the Law 2d, Torts, Section 46(1),

Comment d (1965).
{1136} In particular, appellee contended that appellant did not pursue a valid

workers’ compensation claim, but rather attempted to collect benefits for a non-work

related injury, Appellee stated that “[sJuch deceptive conduct constituted a legitimate,

non-discriminatory, non-retaliatory business reason to terminate [appellant’s]

employment and cannot be found to be ‘extreme and outrageous’ conduct,” so as to

support an intentional infliction of emotional distress claim. Further, appellee contended

that the termination of an at-will employee is an exercise of the employer’s legal rights

and does not constitute extreme or outrageous conduct. Appellee relies on Jones v,

Wheelersburg Local School Dist., 4th Dist. Scioto No. 12CA3513, 2013-Ohio-3685,

432, for the proposition that

20.

“Termination of employment, without more, does not constitute the
outrageous conduct required to estabﬁsh a claim of intentional infliction of
emotional distress, even when the employer knew that the decision was
likely to upset the employee.” * * * Moreover, an employer is not liable for
a plaintiff’s emotional distress ifthe employer does no more than “insist

upon his legal rights in a permissible way, even though he is well aware
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that such insistence is certain to cause emotional distress.” (Internal

citations omitted.)

{1137} Appellant responded by arguing that he never lied about his workers’
compensation claim, and that his claim was supported by the medical report of Dr. Ahn,
who examined him as part of his workers’ compensation claim, and by three employees
who acknowledged that appellant said he aggravated his knee while moving cabinets at
work.

{1138} Upon our review of the facts, viewed in the light most favorable to
appellant, we conclude that no reasonable fact-finder could find that appellee’s conduct
rises to the level of outrageousness sufficient to support a claim for intentional infliction
of emotional distress. We hold that, under the circumstances, appellee’s actions in
terminating an at-will employee do not go beyond all possible bounds of decency so as to
be regarded as atrocious and utterly intolerable in a civilized community. Therefore,
appellee’s actions are not extreme and outrag‘cous as a matter of law, and summary
judgment in favor of appellee on appellant’s intentional infliction of emotional distress
claim is appropriate.

{§139} Accordingly, appellant’s second assignment of error is not well-taken.

OI. Conclusion
{§] 40} For the foregoing reasons, the judgment ofthe Erie County Court of

Common Pleas is affirmed, in part, and reversed, in part. The matter is remanded to the
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trial court for further proceedings on appellant’s claim for retaliatory discharge under

R.C. 4123.90. Costs of this appeal are to be split evenly between the parties pursuant to
App.R. 24,

Judgment affirmed, in part,
and reversed, in part.

A certified copy of this entry shall constitute the mandate pursuant to AppR.27. -
See also 6th Dist.Loc.App.R. 4.

Mark L. Pietrykowski, J.

Stephen A, Yarbrough, P.J.

James D, Jensen, J,
CONCUR, :
' f A

This decision is subject to further'sditing by the Supreme Court of
Ohio’s Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court’s web site at:
hitp:/fwww.sconet.state.oh.us/irod/newp df/?source=6.
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physical harm is implausible. As for using
such an “inept” firebomb, the state has no
duty to distinguish between intelligent crimi-
nal plans and imprudent criminal plans as
part of proving intent to commit a criminal
act. See Stale v Stoudemire (1997), 118
Ohio App.3d 752, 694 N.E.2d 86. Defendant
did not counter the state’s evidence showing
a real and immediate threat of serious physi-
cal harm presented by the thrown plastic
bottle. Accordingly, wejssefind that the state
presented sufficient evidence to prove the
elements of aggravated arson. The third
asgignment of error is overruled.

Judgment offirmed,
NAHRA, P.J,; and ROCCO, J., coneur.

w
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120 Oliio App.3d 332
_&%KILBARGER., Appellant,
v.

ANCHOR HOCKING GLASS
COMPANY, Appellee.®

No. 96 CA 44.

" Court of Appeals of Ohio,
Fifth District, Fairfield County.

Decided June 20, 1997,

Former employee brought action against
his former employer for workers’ compensa-
tion retdliatory discharge. "Summary judg-
ment granted in favor of former employér
was reversed, 107 Ohio App.3d 763, 669
N.E.2d 508, and case was remanded. Fol-
Jowing bench trial, the Court of Common
Pleas, Fairfield County, entered judgment in
favor of former employer. Former employee
appealed. The Court of Appeals, Wise, J,,
held that: (1) former employee had burden of

*Reporter's Note: A discretionary appeal to the
Supreme Court of Ohio was not allowed in
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proving at trial that he was injured at work;
(2) former employee failed to establish that
former employer’s proffered reasons for dis-
charging him were pretext for retaliation; (3)
testimony eoncerning former employer’s con-
sistent enforcement of work rule regarding
falsification of records and that no other
employees had been discharged for filing
workers' compensation claim was admissible;
and (4) it was not abuse of discretion to
refuse to allow former employee to review
notes used by witness to refresh her memo-
ry.
Affirmed,
_J238Gwin, P.J., concurred with opinion.

- William B. Hoffman, J., concwrred with
opinion,

1. Master and Sexvant 43

Trial court’s decision concerning claim of
workers’ compensation retaliatory discharge
is question of fact, R.C. § 4123.90.

2. Appeal and Erxor <;-“-=1001(1) .

Court of Appeals must not substitute its
judgment for that of trial court when compe-
tent, credible evidence supports trial court’s
factual ﬁndmgs .

3. Master and Servant 67-’30(6 20)

Initially, employee setting forth claim
for workers' compensation retaliatory dis-
charge must plead prima’ facie ease in order
to state claim; and this requires employee to
allege following elements: (1) that employee
was injured on job, (2) that employee filed
claim for workers’ compensation, and (3) that
employee was discharged in contravention of
anti-retaliation statute. R.C § 4123.90.

4. Master and Servant @”46(1)

- If employee makes prima facie case of
workers' compensation retaliatory discharge,
burden shifts to employer to set forth nondis-
criminatory reason for discharge, ' R.C.
§ 4123.90, . : -

" (1997), ‘80 Ohio S1.3d 1436, 685 N.E.2d 546.
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Cite as 697 NL.E.2d 1080 (Ohlo App. § Dist, 1997)

5. Master- and Servant G=40(1)

Once employee estabhshw prima facfe
case of workers’* compensatxon retaliatory
d:scharge, although employer has burden of
setting forth ‘resson for discharge, which it
must. establish before burden again. shifts
back to employee, such burden-does not re-
quire employer to prove absence of retaliato-

ry discharge; rather, it merely reqiires em-

ployer to set forth legitimate, nonretaliatory
reason for employee’s discharge, and employ-
er does not have to prove thzs réason. R.C.
§ 4128.90. : . :

6. Master and Servant @40(1)

. In Workers nompensatlon retahatory
. discharge case, if. employer sets forth legiti-
mate, -nonretaliatory reason for discharging
employee, .burden’ shifts' to employee  who
must then establish that reason articulated
by employer. is pretextual and that.real rea-
son for diseharge was employee’s protected
activity under Workers’ Compensation Act.
R.C. § 4123.90.. -

7. Master and Servant @30(6 20)

If employer fails to.set forth legmmate
nonretaligtory reason for . employee's- dis-
charge, -employee can establish claim:-for
workers' compensation retaliatory discharge;
however, if employer does sef forth legiti-
mate nofiretabiatory reasor_l_lﬂﬁand employée

is unable to prove that reason articulated by
employer was pretextual and, that real reason
is. that employee filed clalm for workers'
compensation, employee s claim for retahato-
ry discharge must faﬂ RC. § 4123.90.

8. Master and Servant &=40(1)

discharge ‘Easé, emp
require employer to prove, by clear and -con-
vineing evidence, absence of retaliatory dis-
charge; rather, employer merely ‘has to sét
forth legitimate, nonretaliatory reason. for
employee’s discharge. R.C. § 4123.90.. - .

Pormer empIOyee cla.unmg workers.

10. Master and Servant e40(4)

Former employee claiming  workers’
compensatlon retaha,tory dxscharge failed to
establish that his former employer's prof-
fered reasons for his discharge were pretext
for retaliation by merely attacking validity of
such reasons; nothing in record established
that proft‘ered ‘reasons were pretextual and
that real reason for former: employee's dis-
charge was his filing of workers’ compensa-
txon claim. “R.C. § 4128, 90.

11. Appeal and Exrror €*1003(7)

In reviewing wezght-of-evzdence claim,
Judgment supported by some competent,
credible evidence Will not bé reversed by
rewewmg court as aga.mst mamfest welght of
evidence,

12. Appeal and Error @994(2), 1003(3)
Court of Appeals defers to findings of
trial . court- since it is 'in -best position to
observe witnesses . and weigh their credibility.
13, Mﬂster and Servant‘@40(2) -
Testimony concermng employefs con-

sistent enforeémént’ of work rile regarding

falsification of records-and.that no other em-
ployees had been discharged for filing work-
ers’. compensation . claim- 'was admissible, in
former employee's workers’- eompensation
retaliatory discharge action, to show .that
employer acted in conformity with such habit
or routine practice when dealing with former
employee. R.C. § 4123.90; Rules of Evid,,
Rule 408.

14. Witnesses =256

wplamhff falled t.o con—
gvery;prior. to.trial When he

duct» prop

" Gould: haye clanﬁed dates in questlon "Rules

of Evid,, Rule 612,..

16, Courts 6726 .
- “Abuse. of: discretion” connotes - ‘more
than-error of law or judgment, it implies

:Trial -court acted w1l:h1n 1ts diseyetion in
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court’s attitude is unreasonable, arbitrary or
unconscionable. ) )

See publication Words and Phrases
for other judicial constructions and def "
initions. o

16. Witnesses ¢=288(2)

Plaintiff's trial counsel's questioning of
defense witness, on cross-examination, re-
garding her opinion as to credibility- of cer-
tain non-witness opened door to witness’ tes-
timony on redirect examination about same
issue. Rules of Evid., Rule 608(A).

Perry-Dieterich & Assoc. Co., L.P.A., and
Eric R. Dieterich, Columbus, for appellant,

Frost & Jacobs L.LP., Thomas V.
Williams and Jeffrey N. Lindemann, Colum-
bus, for appellee.

. WISE, Judge.

Appéllant Mark Kilbarger appeals the de-
cision of the Fairfield County Court of Com-

mon Pleas that entered judgment in favor of -

Anchor Hocking Glass Company ‘(“Anchor
Hocking”) on his claim for retaliatory dis-
charge pursuant to R.C. 4123.90.

Appellant began working for appellée An-
chor Hocking in July 1978. 1In laté June
1991, Anchor Hocking began its summer
shutdown for three weeks, During that peri-
od, -appellant worked as a painter helping
other family members, Anchor Hocking’s
summer shutdown ended on July 18, 1991,
and appellant returned to work on that date.
On July 17, 1991, appeilant reported to An-
chor Hocking that he had injured his shoul-
der and upper arm while attempting to move
a heavy bucket of “bateh,” the raw material
used to make glass products.

Appellant subsequently filed a workers’
compensation claim requesting benefits due
to his injury. Anchor Hocking contested ap-
pellant’s workers' compensation 'claim be-
cause of the manner in which ‘appellant in-
jured himself In November- 1991, Vicky
Jarrell, appellant’s common-law wife, in-
formed Vern Montgomery, manager of the
Mix and Melt Department at Anchor Hock-
ing, that appellant had injured himself during
summer shutdown while he was painting a
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house with his uncle, Jarrell also stated that
appellant told her that he intended to return
to work and claim that he had suffered the
injury while working at Anchor. Hocking, in
connection with the use of the buckets.

_{zgeKaren Feisel, Safety Manager at An-
chor Hocking, asked the workers' compensa-
tion service company for Anchor Hocking to
contact Vicky Jarrell to verify her allegations
concerning appellant’s injury. Karen Feisel
also personally interviewed Vicky Jarrell, on
two separate occasions, concerning appel-
lant’s statements regarding the workers’
compensation claim.

Anchor Hocking contested appellant’s
workers' compensation eclaim through all
three levels of the -administrative "hearing
procedire based upon the information pro-
vided by Vicky Jarrell. However, appellant
prevailed at all three levels of the administra-
tive process. Anchor Hoeking subsequently
appéaled the workers’' compensation claim to
thie Tarfield County Cowrt of Common
Pleas, A trial was conducted on June 22,
1993, Following deliberations, the jury re-
turned a verdiet rejecting appellant’s claim
that his injury was job-related and therefore
determined that appellant was not eligible to
participate in the State Insurance Fund.

Pollowing the trial, Anchor Hocking’s man-
agement conducted a meeting to review ap-
pellant’s workers’ compensation claim. ARl of
the managers at the meeting agreed that
appellant should. be discharged for falsifica-
tion of records in connection with his work-
ars’ compensation claim. Falsification of rec-
ords is a violation of Anchor Hoeking’s Plant
Rules, Class 1, Rule 4, .

Pursuant to the terms of the collective
bargaining agreement, Anchor Hocking sus-
pended appellant for seven days pending dis-
charge. Anchor Hocking informed appellant
that the reason for his suspension was for
falsification of records. On July 1, 1998,
Anchor Hocking informed appellant that he
was discharged for record falsification.

On December 21, 1993, appellant filed a
complaint in which he alleged that Anchor
Hocking had terminated him in violation of
R.C. 4123.90 and that Anchor Hocking had
wrongfully discharged him. Following dis-
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covery, Anchor Hocldng filed a motion for
summary judgment. ~ On December 30; 1994

the trial eonrt granted Anchor Hockmg"s ‘mo-
tion. Appellant’ appealed the trial court’s

decision to ‘this.court. On Februa.ry 21, 1995

we_reversed the trial court’s grant of sum-
mary judgment, ‘finding that reasonable
minds could dlffm ‘regarding whether or not
“appellant had been terminated in. contraven—
tion of R.C. 4123.90. Kilbarger . Anchor
Hocking Glass Co. (1995) 107 tho App3d
763, 669 N.E.2d 508 ‘; .

Upon remand to the trial eourt; a bench
trdal was conducted on April 25 dnd 286, 1995,
Prior to trial, appellant dismissed the. second
count of his complaint, which allegéd wrong-
ful discharge. The frial cowrt issued- its
judgment entry on June 4, 1996, finding in
favor of Anchor Hocking on appellanb’s tlaim
for retaliatory discharge:

Appellant hmely filed a notxce of appeal
and sets forth the. followmg ass@nments of
error:

_Lg_;_gq"I The trial court apphed an mcorrect
burden. of proof on appellant by requiring
appellant, to prove that he was injured on the
job. .
“II. The trial. court used on {szc] ineor-

rect standard of proof in failing to require

appellee to show by clear and .convineing
evidence that appellant filed a falsified claim.

“III. It'was error for the trial éourt to
allow appellee to admit informiation on other
workers' compensation decisions and’ employ-

ee texmmamons a8, ewdence that appellee _de‘.

Balicack & Wilcox Co. (Dee. 18, 1995), Sum-
mit ‘App. No. 17229, unreported, 1995 WL
734027, .at 4. As an appellate court, we must
not substitute our judgment for that of the
trial court when competent, eredible evidence
supports the trial court's factual findings.
Id, citing Wzsmtamm v, Elcen. Power Strut
Co, (1993), 87 Ohio St.3d 352 353 617 N E 2d
1136 1137

Therefore, we niust affirm the decxsmn of
the Fairfield County Court of Comm_on

Pleas; dismissing appellant’s cause of action

for retaliatory discharge, if the record il this
matter contains competent, credible evidence
to- support the decision.. It is upon this stan-
dard of review that we analyze appe]]ant’
asgignments of efror,

. Burden of Proof

[83- Appellant’s first, second and sixth as-
signments of error each concern the burden
of proof used by the trial court. Before we
review -appellant’s ‘assignments of error con
cerning the .burden of ‘proof, we will first
address how and when the burden:of proof
shifts under a claim for retaliatory-discharge.
Initially, a plaintiff setting forth a’claim for
retaliatory.discharge must-plead & prima fa-
cie case in order to state-a dlaim under R.C.
4128.90. This requires a plaintiff to allege
the following elements: (1) that the employee
was injured.on the job,(2) that the employee
filed a claim for workers’ compensation, and
() -that -the jspemployee was discharged in

contravention .of R.C. 4123.90. Wilson v
Riverside:Hosp.: (1985), 18. Ohio. 8t.3d 8;- 18
: OBR 6: 479 N/E.2d:275, syllabUs ;

e cie case, the burden shifts to the enip oy,er“ N
- sét forth a nondlscnmmatory reason for the
: discharge. Wilson . Hupp Co. (Nov. 25,
-1987); Cuyahoga App. No: 54176, unreported,

., 1987 WL 20474, at 4, citing Butler v. Square

“VI' The declslon. of; the trial court is
agamst the manifest welght ‘of the ‘evidence.”

o Standard of Review,
{1,2]. A trial court’s decision concerning a

claim of retaliatory. discharge, pursuant to
R.C. 4123.90, is a question of fact. Eye »

- D. Co. (June 29, 1984), Butler App. No.
CA84-03-036, unreported at 6. Althotigh the

employer has this burden of proof, which it
must establish befére the burden again shifts
back to the employee, the burden does not
réqmre' the employer. to prove the’absence of
a’ retaliatory discharge. Gallaker v W.S.
Life-Ins. Co. (Dec: 19, 1986), Hamilton: App.
No. C-860062, unreported, 1986 WL 140863,
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at 4. It merely requires the employer to set
forth a legitimate, nonretaliatory reason for
the employee’s discharge. Wilson v Hupp
at 4, The employer does not have to validate
this reason,

[6] Finally, if the employer sets forth a
legitimate, nonretaliatory resson, the burden
once again shifts to the employee. . The em-
Ployee must then establish that the reason
articulated by the employer is pretextual and
that the real reason for the discharge was
the employee’s protected activity under the
Ohio Workers’ Compensation Act Wilson at
4, citing Butler at 6.

m Therefore, if the employer faxls to set
forth a legitimate, nonretaliatory reason for
the employee’s discharge, the employee can
establish a claim for retaliatory discharge.
However, if the employer does set forth a
legitimate, nonretaliatory reason and the em-
ployee is unable to prove that the reason
arficulated by the employer is pretextual and
that the real reason is that the employee
filed o claim for workers’ compensation, the
employee’s claim for- retaliatory discharge
must fail . It is under this burden-shifting
analysis that we review appellant’s first, sec-
ong, and sixth assignments of error.

1

[8]1 Appellant ‘contends, in his first as-
signment of error, that the trial court applied
an incorrect burden. of proof by requiring
appellant to prove that he was injured at
work. Specifically, appellant refers to the
trial court’s judgment entry wherein the trial
court found that appellant “failed with his
burden of proof to show that the injury oc-
curred at work, consistent with the jury find-
ing in the workers [sic] compensation case”

‘We overrule appellant’s first assignment of
error. Although appellant pled-a prima facie
case in his complaint, by alleging the three
elements necessary to state a claim under
R.C. 4123.90, appellant still had the burden
of proving all the Jasselements of his case at
trial. Appellant failed to establish, at trial,
that he was injured at work. The trial eourt
did not apply an incorrect burden of proof.

“-Appellent’s first asslgnment of error is
overruled.
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II

‘Appellant contends, in his second assign-
ment of error, that the trial court nsed an
incorrect burden of proof when it failed to
require Anchor Hockmg to show, by clear
and convincing evidence, that appellant filed
a false claim, Appellant argues that al-
though Anchor Hocking sel forth a legiti-
mate, nonretaliatory reason for his discharge,
it failed to demonstrate that the reason was
valid by clear and convincing evidence.

- In support of this assignment of -error,
appellant refers to this court’s language in
Kilbarger v. Anchor Hocking Glass Co.
(1995), 107 Ohio App.3d 763, 665 N.E.2d 508,
where this court stated:

“At the first trial, appellant was required
to prove by a preponderance of the evidence
that he was injured on the job. In the case
at bar, it will be appellee’s burden of proving
frand by clear and convincing evidence.” Id.
at 767, 669 N.E.2d at 511.

[9) In Kilborger, this dicta placed a
heavier burden upon Anchor Hocking than is
required by law. An employer’s burden does
not require the employer to Prove, by clear
and convincing evidence, the absence of re-
taliatory discharge. Gellaker at 4. The em-
ployer merely has to set forth a legitimate,
nonretaliatory reason for the employee’s dis-
charge. Wilson v. Hupp Co. at 4, citing
Butler at 6.

However, even though the trial court ap-
plied this more stringent burden upon An-
chor Hocking, it still found that appellant
failed to establish he was discharged for
bringing the workers’ compensation action.
Specifically, the trial court stated as follows:

“IThe evidence was clear and convincing
that Plaintiff was not fired in retaliation for
bringing the workers’ compensation action
but rather for falsifying his claim in the first
place. Under the evidence presented by the
employer the claim was at first suspicious in
that, it happened with no witnesses around.
Upon investigation the conclusion was rea-
sonable that the nature of the Injury was not
consistent with the work that was being per-
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formed. Then Jarrell’s statement left man-
agement no alternative.” .

Thus, even though appellant argues that
the trial court did not require Anchor Hock-
ing to establish by clear and convincing ‘evi-
dence that appellant filed ‘a false workers’
compensation claim, we find that the trial
court did hold Anchor Hocking to this higher
burden. * However, even under this higher
burden, the Japtrial court still found that
Anchor Hocking did not terminate appellant
because - he filed a. workers' compensation
claim,

‘Appellant’s ‘second asmgnment of errotr is
overruled .-

. I1I

[10] In his sixth assignment of error ap-
pellant contends that the trial court's verdiet
is against the manifest weight of the evi-
dence. Appellant essentially argues that the
‘trial court's findings on employer’s reasons
for terminating his employment were against
the manifest weight of the evidence.

[11,12) In reviewing a weight-of-evidence
claim, a judgment supported by some compe-
tent, eredible evidence will not be reversed
by a reviewing eourt as against the manifest
weight of the evidence. C.E. Morris Co. .
Foley Constr. Co. (1978), 64 Ohiq St.2d 279, 8
0.0.3d 261, 376 N.E.2d 578, syllabus. We
defer to the findings of the trial court since it
is in the best position to observe the wit~
nesses and weigh their cred:blhty Seasons
-Coal Co Inc K Cleveland (1984) 10 O}no

“8t.ad, 77 80, 10 OBR 408 410—411 461
' N.E.2d 1273,1276. . R

Appellaiit reféis to the testimory of Karen_

Feisel and the thre¢ reasons set forth by
Feisel for appellant’s termination.’

the injury. eould not have .otcurred in:the

manner appellant stated it. did. : Second, in: .
gamst appel-f' _
pellant ¢conténds that it was ervor for the

deciding what .action. fo take:
lant, Anchor Hocking considered the jury
verdiet in the workers’ compensation case.
Third, Anchor Hocking considered the testi-
mony of Vicky Jarrell. - Appellant attempts
to discredit these reasons by referring to
other evidence presented at trial.

Feigel, -
testified that Vern Montgomery bélieved that: ;

In doing so, appellant attacks the validity

. of Anchor Hocking’s reasons for his dis-

charge, which is required under his burden

of proof. However, appellant fails to cite-

evidence in the record, nor ean we find any,
which would establish that the reasons artic-

ulated by the employer were pretextual and
that the real reason for the employee's dis-
charge was the filing of a workers’ compensa~
tion claim.’

If appellant sought merely to attack An-
chor Hocking’s reasons for discharge, he
should have pursued his claim for wrongful
termination instead of dismissing it prior to
trial. A situation similar to the case sub
Judice was addressed in Hortwig v. Zeller
Corp. (Nov. 2, 1990), Defiance App. No. 4-
89-12, unreported; 1990 WL 178954, Wherem
the court stated:

“We find nothing in the. statute [R.C.
4123.90] that suspends the rights of the em-
ployer to discharge for a cause that is just
other than the condition that .the employee
files a daim or. participates in workers’ com-
pensation proceedings. Causes for dis-
charge, other than that described in the stat-
ute, are not governed by this legislation,
Further, there is no reference in this section
of the statute to Jsnan otherwise just and
legitimate termination of employment at any
time.” Id. at 5,

. Thus, the proper inquiry under a retaliato-
ry discharge clalm is whether a filing of a
warkers’ compensation claim was the reason
for hig.termination, not., whether appellant’s

treatment under Anchor =Hoclnng¥s work
“yules’ was falr o
. We find, based upon the record in thlsf: .

mat.ter, that the tridl court’s verdiet was not
against the manifest weight of the evidence.

Appellant’s sixth assignment of error is
overruled,

IV
[13] In h‘ls third assignment of error ap-

trial conrt to allow Anchor Hocking to admit

information of other workers' compensation

decisions and employee terminations as evi-
dence that it did not discharge appel]ant in
violation of R.C. 4123.90. Under this assign-
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ment of error, appellant refers to the testi-
mony of Karen Feisel. Feisel testified that
one other employee had been discharged for
falsification of records. Feisel also testified
that fifteen employees whose workers’ com-
pensation claims had been denied were' not
terminated,

_ Appellant contends that this testimony was
not admisgible pursuant to BEvid.R. 406,
which provides as follows:

“Evidence of the habit of a person or of
the routine practice of an organization,
whether corroborated or not and regardless
of the presence of eyewitnesses, is relevant
to prove that the conduct of the person or
organization on a particular occasion was in
conformity with the habit or routine prac-
tice.”

Appellant argues that the testimony pre-
sented by Feisel was insufficient to establish

habit or:- routine. We disagree. ' This court, -

in Gaidner v Kelsey Hayes Co. (Aug. 10,
1995), Knox App. No, 94CA000015, unreport-
ed, 1995 WL 557004, stated that in consider-
ing a claim for handicap discrimination, it
was proper to consider the fact that other
nonhandicapped employees were retained or
not diseiplined for conduct similar to that
which resulted -in the p]amt:ft’s dxscharge
Id at 8-9.

Therefore, Anchor Hocking’s evidenee con-
cerning consistent enforeement of theé work
rule regarding, falsification of reeords and the
fact that no other employees had been dis-
charged for filing a workers’ compensation
claim is admissible under Evid.R. 406.

" Appellant’s third assignment of error is
overruled,

sV
[14] Appellant contends in his fourth as-
signment of error that the trial court com-
mitted error by refusing to allow appellant to
inspeet the writing used by Karen Feise] to
refresh her memory. Feisel testified that
she used notes to refresh her ‘memory prior

to testifying,

Evid.R. 612 addresses this issue and pro-
vides:
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“[I)f a witness uses a writing to refresh his
memory for the purpose of testifying, either:
(1) while bestifying; or {2) before testifying,
if the court in its discretion determines it is
necessary in the interest of justice, an ad-
verse party is entitled to havé the writing
produced at the hearing. He is also entitled
to inspect it, to cross-examine the witness
thereon, and to introduce in evidence those
portions which relate to the testlmony of the
witness.”

Appellant maintdins that he was entitled to
review the notes used by Feisel because a
discrepancy existed concerning the date
when Felsel first spoke to Vicky Jarrell con-
cerning what appellant told her he intended
to do. We disagree. Under Evid.R. 612, it
was within the trial court’s discretion wheth-
er to require Feisel to produece the docu-
ments, reviewed by her, prior to testifying.
Therefore, in order to prevail under this
assignment of error, appellant must establish
that the trial court abused its discretion in
not requiring Fexsel to produce these docu-
ments,

1151 An shuse of discretion connotes
more than an error of law or judgment; it
implies the court’s attitude is unreascnable,
arbitrary or unconscionable. Blakemore v.
Blakemore (1983), 5 Ohio St.3d 217, 219, 5
OBR 481, 482, 450 N.E.2d 1140, 1142. We
do not find that the trial court abused its
diseretion when it denied appellant’s request
under Evid.R. 612, especially since appellant
failed to conduct proper dis¢overy prior to
trial, when he could have clanﬁed the dates
in question,

Appellant’s fourth assignment of error is
overruled.

{161 Appellant contends in his fifth as-
signment of error that the trial court erred
when it permitted other witnesses to testify
concerning the credibility of Vicky Jarrell.
Appellant argues that this testimony was not
admissible under Evid.R. 608, because Vicky
Jarrell did not testify in the case ‘sub judice
and her character for truthfulness was not
attacked at the workers’ compensation trial
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Evid.R. 608(4) addresses opinion.and rep-
utation evidence and provides:

" “The credibility of a-witness may be at-
tacked or supported by evidence in the form
of opinion or reputation, but subject to these
limitations: * (1) the evidence > |agamay refer
only to character for truthfulness or untruth-
fulness, and (2) evidenee of truthful character
is admissible only after the character of the
witness for truthfulness has been attacked by
opinion or reputation evidence or ol:hermse "

We.find that the trial court properly per-
mitted the testimony of Karen Feisel con-
cerning her opinion of Vicky Jarrell's reputa-
tion for truthfulness. The record indicates
that appellant’s trial counsel opened the door
by questioning Feisel about her opinion of
Vicky Jarrells credibility. Afl:er appellant’s
trial counsel asked those questions, the trial
court permitted, on redirect examination,
Feisel's opinion as to Vicky Jarrell's credibili-
ty. We will not address this assignment of
error as it relates to Karen Moyer because it
does not relate to an objection concernmg
Vicky Jarrell's credihility.

Appellant's fifth assignment of error. is
overruled,

For the foregoing reasons, the jadgment of
the Court of Common Pleas, Fairfield Coun-
ty, Ohio, is hereby affirmed,

" Judgment affirmed.
GWIN, P.J,, and WILLIAM B.
HOFFMAN, J., coneur separately.

- GWIN, Presiding Judge, concurring: -
I concur m the Judgment, but wiite:

. the ‘opinion, w!uch reversed thi' grantiiy’s
©summary Judgment in, fayor .of app
ployer. In' that. opipion, we correct el¢
that the fact that ~appellant was xﬁnsuccessﬁﬂ

in his workers’ compen$atxon clam& was: hot.

dispositive of the issiie whether ,appellant had
filed the" cldiin frauduient]y However, we
also held that appellee had the burden of
proving fraud by clear and convineing evi-
dence. I now believe that this was an error.

I do not think that the appellee had a burden

of proving anything.

In this case, the other judges discuss the
burden of proof and the burden of produc-
tion. Both -cite Wilson v. Riverside Hosp.
(1985), 18 .Ohic St.3d 8, 18 OBR 6, .479
N.E.2d 275, Wilson dealt with a motion to
dismiss pursuant to Civ. R. 12(B)6). The
Wilson court outlines what a plaintiff must
do to survive a Civ. R. 12(B)(6) metion.
Here we are far beyond that stage. The
parties here have tried this case,

I believe that the appellant had the burden
of proving all the elements of his tase, and
here, he failed to prove that he Wwas uuured
on the joh, .

_u4WILLIAM B. HOFFMAN Judge con-
curring. :

I fully concur in the magbrity’s analysis
and - disposition of appellant’s second, third,
fourth, fifth, and sixth assignments of error.
1 write separately to clavify what 1 believe to
be the appropriate burden of proof {o be
applied to retaliatory discharge cases under
R.C. 412390, In addition, 1 wish to sepa-
ralely express my position with respect to
appellant’s first assignment of error.

BURDEN OF PROOF
T essentially concur with the majority’s
statement as to the burden of proof. I rec-

ognize that my disagrgement may well ‘be
more a matter of semantics than substance,

Once an employée establishes a prima facle
case for retaliatory discharge, the burden of
going forward with the evidence shifts to the

- employer to-set: forth alegitimate, nonretalia- .
“The'burden
. of going forward with the evidence is differ- -

tory reason for:the. discharge.

ent ffom the burden of proof, The burden of

.proof. never shifts.

- If the employer meets its burden of going

..forward the employee must prove that the
. nonretahatory reason for digcharge proffered

by: the employer is pretextual in nature and
that the real reason for discharge was refali-
ation for the employee’s pursuit of his work-
ers’ compensation claim. The burden of
proof does not shift. back to the employee,
The burden of proof remains on the employ-
ee at 2]l times, What changes is that the
employee now must prove that the nonretali-
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atory reason for discharge proffered by the
employer is pretextual and that the real rea-
son for his discharge was retaliation for pur-
suing his workers’ compensation claim.

1

At issue herein is whether the tridl court
erred in requiring the appeliant/employee to
prove that he was injured on the job. The
majority affirms this assignment of error
pursuant to Wilson- v. Riverside Hosp.
(1985), 18 Ohio- S8t8d 8 18 OBR 6, 479
N.E2d 275. By so doing, I presume, the
majority concludes that an employee .is not
required o prove that he was injured on the
‘job in order to establish a claim for retalinto-
ry discharge under R.C. 4128.90. With that
conglx_:sior_n, I readily agree.

The majority bases its deeision on Wilson,
I find that reliance misplaced The majority
states in its discussion of burden of proof
that one of the elements a plaintiff is re-
quired to allege pursuant to Wilson is that
the employee was injured on the job. It is
axiomatic that a plaintiff is required to-prove
9 trial any element that he is required to
allege in his eomplaint. Despite the majori-
ty’s_k“conclusion that the appellant was ye-
quired to allege that he was injured on the
job, it concludes that the trial eourt erred in
requiring him to prove it at trial. I find that
reaspning logically inconsistent.

1 believe that the majority misinterprets
Wilson. The syllabus in Wilson reads:

“A complaint filed by an employee against
an employer states a claim for relief for

retaliatory discharge when it alleges that the .

employee was injured on the job, filed g
claim for workers’ compensation, and was
discharged by that employer in contravention
of R.C. 4123.90.”

There Is a difference between what' the
Ohio Supreme Court found sufficient to state
a claim under the facts in Wilson and what is
required to state a claim for retaliatory dis-
charge under R.C. 4128.90. The procedural
posture of the Wilson case-is significant,
Wilson eame to the Ohio Supreme Court as a
result of the dismissal of the employee’s com-
plaint under Civ.R. 12(B)@6) for failure to
state a cause of action. To the extent that
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the majority reads Wilson to require an inju-
ry on the job to be alleged (and; I contend,
therefore necessarily proved at trial) as an
element in a retaliatory discharge claim, Wil-

. son is inapposite to the majority’s conclusion.

- Unlike the majority, I do-nhot find that
Wilson requires an allegation or proof of an
injury on the job before a elaim based upon
RC. 4123.90 can be maintained. Wilson
held that the employee’s complaint stated a
claim. To find that the employee stated a
claim is different from establishing what an
employee is required to allege before he can
state a claim for rélief under R.C. 4128.90.

The issue becomes whether an’ employee
can assert a sueeessful claim for retaliatory
discharge under R.C. 4123.90 even though
the employee eannot prove that he sustained
an’injury on the job. I submit that a close
reading of the statute reveals that the em-
ployee can maintaln sueh a caim. R.C
4123.90 states:

“No employer shall discharge, demote,
reassign, or take any punitive action against

any employee because the employee filed o

cloim or instituted, pursued or testified in
any proceedings under the workers’ compen-
sation act for an injury or oceupational dis-
ease which oceurred in the course of and
arising out of his employment with that em-
ployer.” (Emphasis added).

_ Nothing in the statute requires the em-
ployer to have sustained an injury on the job,
be it compensable or not. All the statute
requires is that the employee has filed a
claim or instituted, pursued, or testified in
any proceeding under the Workers’ Compen-
sation Act for an injury or oceupational dis-
ease that oceurred in the course of and aris-
ing out his employment with that employer.
I find no language in the statute to support
the trial court’s apparent requirement that
the employee prove that an infury occurred
at work, o
JsseAccordingly, I would sustain this assign-
ment of error, not pursuant to Wilson, but
rather based on the plain language of the
statute,
w

O E KYRUMBIR SYSTEM
$ ‘
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