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INTRODUCTION

This appeal focuses upon the elements required to establish a prima facie claim for

retaliatory discharge under R.C. 4123.90. Specifically, this case presents the following critical

issue: whether or not a plaintiff bringing a claim under R.C. 4123.90 must prove that he or she

suffered a workplace injury. Stated differently, can an employee pursue a R.C. 4123.90

retaliation claim after the Ohio Industrial Commission ("OIC") has conclusively adjudicated that

the employee did not suffer a work-related injury?

In Wilson v. Riverside Hospital, 18 Ohio St.3d 8 (1985) (syllabus), this Court held that

"[a] complaint filed by an employee against an employer states a claim for relief for retaliatory

discharge when it alleges that the employee was injured on the job, filed a claim for workers'

compensation, and was discharged by that employer in contravention of R.C. 4123.90."

(emphasis added).

Despite the above-cited language, the Court of Appeals found that Appellee, Michael P.

Onderko ("Onderko") did not need to prove that he suffered a workplace injury, but rather, that

he only need demonstrate that he had filed a Workers' Compensation claim. The Court of

Appeals issued this ruling despite the fact that, prior to Onderko's filing of his intentional

discharge lawsuit, the OIC had already ruled, clearly and unequivocally, that the injury for which

Onderko filed his retaliation claim was not work-related. Further, Onderko's employer,

Appellant Sierra Lobo, Inc. ("Sierra Lobo") did not terminate him until after the OIC's

adjudication became final.

The Court of Appeals reached its decision by, in effect, eliminating a key element of the

three element test set forth in R.C. 4123.90 and articulated by this Court in Wilson v. Riverside

Hospital, 18 Ohio St.3d 8 (1985) (syllabus). Put simply, contrary to the plain language of the

statute, the Court of Appeals has improperly broadened the scope of R.C. 4123.90 protections to
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include any employee who files a Workers' Compensation claim, even where, as a matter of law,

the employee was not injured on the job. This overreaching protection is not something that

either the General Assembly or this Court ever intended. As shown below, the General

Assembly placed specific language in R.C. 4123.90 requiring an on the job injury. The Wilson

court underscored and approved the plain language of the statute. But here, the Court of Appeals

ruled that the third element of the statute - requiring an on-the-job injury --- is somehow

"redundant" and, therefore, can be ignored. (See Court of Appeals Opinion at ¶ 25, App. 19-20.)

Indeed, the Court of Appeals' decision eviscerates an entire phrase of the statute. In

holding that R.C. 4123.90 is "ambiguous," the Court of Appeals determined that the phrase

"injury or occupational disease which occurred in the course of and arising out of his

employment," was unnecessary, because "all claims under the Workers' Compensation Act are

for injuries arising out of the course of employment." (Id. at App. 19-20.) This interpretation

wrongly assumes that all claims brought under the Act must involve injuries which were suffered

on the job, an interpretation that naively assumes that no one ever files a false claim, as was the

case here. This interpretation also fails to give effect to all the words in the statute, as required

by Ohio law. See East Ohio Gas Co. v. Public Utilities Comm, of Ohio, 39 Ohio St.3d 295, 530

N.E.2d 875, 879 (1988). Finally, if the General Assembly intended the statute to read as the

court below has interpreted it, they could have simply ended the verbiage after the word "act."

Allowing such an erroneous interpretation to stand would undermine well-established

rules of statutory construction and would open the door to myriad meritless - yet nevertheless

expensive to defend - claims against Ohio employers. It is thus critical that this Court protect

employers from such claims and reverse the Court of Appeals' decision in order to preserve the

law of correct statutory construction, keep intact the first element of the test announced by this

Court in Wilson.

2
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STATEMENT OF FACTS

On November 15, 2010, Onderko was hired by Sierra Lobo as an at-will Engineering

Tech IV at its plant located in Milan, Ohio. (See ¶ 1 of App. 34 and ¶ 2 of App. 36.1) On

August 9, 2012, at 5:45 p.m., Onderko appeared at the Emergency Room of the Mercy Regional

Medical Center and presented with right knee pain that he had had for a couple of weeks.

During that visit, he told the Emergency Room staff that he had taken a step off a curb and heard

a "pop." (See the top of p. 2 of App. 41 and ¶s 1 and 2 of App. 38-39.)

The next day, August 10, 2012, Onderko presented at the offices of Jeffrey A. Biro, D.O.,

at the Cleveland Clinic's Department of Orthopaedics in Lorain County, Ohio, and complained

of right knee instability. Dr. Biro's records reflect that Onderko reported that he had fallen and

incurred the injury 6 weeks prior to the office visit, and that his knee had "completely let go"

causing a second fall after he climbed a curb. (See App. 50 and ¶s 1 and 3 of App. 38-39.)

In the late afternoon of August 10, 2012, Onderko telephoned April Reeves of Sierra

Lobo's Human Resource Department and told her that he blew out his ACL and that he would be

having surgery. Reeves asked Onderko if it happened at work and Onderko responded that it did

not. Onderko also told Reeves that he had been having problems with it, [the right knee] for a

while. (See ¶ 4 of App. 36, App. 51 and ¶s 1 and 4 of App. 38-39.)

On August 13, 2012, at approximately 9:00 a.m., Onderko was told by Sierra Lobo's

David Hamrick that he could not return to work on light duty because of the medication he was

taking. (See ¶ 2 of App. 34.) Less than two hours later, at 10:38 a.m., Onderko electronically

filed an Ohio Bureau of Workers' Compensation ("BWC") First Report of an Injury,

Occupational Disease or Death, which was assigned Claim No. 12-840216. In that form,

` All documents numbered App. 34-69 were attached to Sierra Lobo's Motion for Summary
Judgment filed on October 4, 2013 and verified in ¶ 1 of the affidavit attached hereto at App. 38-
39.

3
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Onderko claimed for the first time that his injury was work-related, in direct contrast to his

earlier admisions, both to his physician and to Sierra Lobo, that it was not work-related. (See

App. 52 and ¶s 1 and 5 of App. 38-39.) On August 17, 2012, in furtherance of his attempt to

replace his lost income, Onderko filed a Request for Temporary Total Compensation. (See App.

53 and ¶s 1 and 7 of App. 38-39.)

On August 28, 2012, Onderko filed another First Report of an Injury, Occupational

Disease or Death form alleging a work-related right knee sprain/strain injury. (See App. 54 and

¶s 1 and 8 of App. 38-39.) The BWC joined this form with the August 13, 2012 filing. (These

two forms are collectively referred herein to as the "Claim".)

On September 10, 2012, the BWC mailed its decision, which disallowed the Claim

because the medical records from Dr. Biro and Mercy Hospital did not indicate a work

relationship with the injury. (See App. 55-58 and ¶s 1 and 9 of App. 38-39.) However, on

September 11, 2012, and September 21, 2012, the BWC reversed itself and allowed the Claim.

(See App. 59-64 and ¶s 1 and 10 of App. 38-39.) Sierra Lobo appealed those decisions. (See

App. 65 and ¶s 1 and 11 of App. 38-39.)

On October 31, 2012, District Hearing Officer Peggy Marting ("DHO Marting") of the

Ohio Industrial Commission ("OIC") heard Sierra Lobo's appeal of the BWC's allowance of the

Claim. On November 6, 2012, DHO Marting mailed her decision, which denied Onderko's

Claim. In that decision, DHO Marting specifically found that Onderko did not sustain a work-

related injury. DHO Marting advised the parties that an appeal from the decision could be filed

within 14 days of its receipt. (See App. 66-68 and ¶s 1 and 12 of App. 38-39.) Onderko did not

appeal the decision. (See Onderko's Response to Request for Admission No. 9 at App. 69 and

¶s 1 and 13 of App. 38-39.

4
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On December 12, 2012, Onderko was terminated from his position at Sierra Lobo for his

deceptive attempt to obtain BWC benefits for an injury which he had admitted was not work-

related. (See ¶ 5 of App. 34-35.)

STATEMENT OF THE CASE

On March 8, 2013, Onderko filed suit in the Erie County Court of Common Pleas,

claiming that Sierra Lobo violated R.C. 4123.90 because it discharged him from his employment

after he had filed a Workers' Compensation claim alleging a work-related right knee injury.

Onderko also claimed that his discharge constituted intentional infliction of emotional distress.

On October 4, 2013, Sierra Lobo moved for summary judgment on both counts of

Onderko's Complaint ("Motion"). Sierra Lobo maintained that in November, 2012, the OIC had

determined that Onderko's alleged right knee injury was not work-related. Onderko did not

appeal that decision. Under the doctrine of res judicata, as a matter of law, Onderko was

precluded from establishing the threshold element of a retaliation claim under R.C. 4123.90, in

that he did not suffer a work-related injury. On October 14, 2013 Sierra Lobo filed a Motion for

Summary Judgment and argued that the discharge of Onderko, an at-will employee, could not, as

a matter of law, satisfy the "extreme and outrageous" element of the tort of intentional infliction

of emotional distress.

On January 31, 2014, the trial court's Opinion and Judgment Entry granting Sierra

Lobo's Motion on both counts of Onderko's Complaint was entered on the court's docket ("Trial

Court Decision"). The trial court held that Onderko did not suffer a work-related injury and that

he knowingly misrepresented facts when he stated that his injury was work-related. The trial

court further found that Sierra Lobo did not terminate Onderko for merely filing the Workers'

Compensation claim, but for misrepresenting his injury as work-related. The trial court also

5
73175766.8



agreed that Onderko could not establish that his termination under these circumstances was

extreme and outrageous conduct.

On February 19, 2014, Onderko appealed the Trial Court Decision to the Sixth District

Court of Appeals ("Court of Appeals"). On September 19, 2014, the Court of Appeals reversed

the Trial Court Decision with respect to Onderko's claim under R.C. 4123.90. The Court of

Appeals held that Onderko was not required to demonstrate that his injury was work-related in

order to prove a prima facie claim under R.C. 4123.90, but rather, was only required to show that

he filed a Workers' Compensation claim. (The Court of Appeals affirmed the Trial Court's

decision that Sierra Lobo's actions in terminating Onderko could not support a claim for

intentional infliction of emotional distress. Onderko did not cross-appeal that decision, and that

issue is not before this Court.)

On September 25, 2014, Sierra Lobo filed a Motion to Certify a Conflict in the Court of

Appeals. On October 30, 2014, Sierra Lobo filed its Notice of Appeal to this Court and its

Memorandum in Support of Jurisdiction. On November 5, 2014, the Court of Appeals granted

the Motion to Certify.

On January 28, 2015, this Court issued a Notice of Certified Conflict and directed the

parties to brief the following issue: "Whether, as an element of establishing a prima facie claim

for retaliatory discharge under R.C. 4123.90, plaintiff must prove that he or she suffered a

workplace injury." This Court also accepted the Appeal instituted by Sierra Lobo on October 30,

2014.

On February 11, 2015, the Court of Appeals transmitted and certified the record from

below.

6
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LAW AND ARGUMENT

Proposition of Law No. 1: As an element of establishing a prima facie claim for
retaliatory discharge under R.C. 4123.90, a plaintiff must prove that he or she
suffered a workplace injury.

Both R.C. 4123.90 and this Court's decision in Wilson v. Riverside Hospital, 18 Ohio

St.3d 8 (1985), provide that an employee bringing a claim for Workers' Compensation retaliation

must prove that "the employee was injured on the job, filed a claim for workers' compensation,

and was discharged by that employer in contravention of R.C. 4123.90." Wilson, 18 Ohio St.3d

9 (1985) (syllabus) (emphasis added). To eliminate the first prong of that test - as the Court of

Appeals did here - would eviscerate the very purpose of the Workers' Compensation program,

and would completely rewrite and/or ignore the plain language of the statute.

A. The entire Workers' Compensation system is predicated on
compensating only those workers who are injured on the job.

The Workers' Compensation system is designed to provide compensation and protection

only for those employees who are iniured on the iob. Indeed, Section 35, Article II, Ohio

Constitution provides in part as follows:

"For the purpose of providing compensation to workmen and their
dependents, for death, injuries or occupational disease, occasioned
in the course of such workmen's employment, laws may be passed
establishing a state fund to be created by compulsory contribution
thereto by employers, and administered by the state, determining
the terms and conditions upon which payment shall be made
therefrom."

See also Phelps v. Positive Action Tool Co., 26 Ohio St.3d 142, 144, 497 N.E.2d 969

(1986). In that regard, R.C. 4123.54 demonstrates that only those employees who suffer

occupational injury or disease will be eligible for benefits under the Workers' Compensation

system. R.C. 4123.54(A) provides that:

A) Except as otherwise provided in divisions (I) and (K) of this
section, every employee, who is injured or who contracts an
occupational disease, and the dependents of each employee who

7
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is killed, or dies as the result of an occupational disease contracted
in the course of employment, wherever such iniury has
occurred or occupational disease has been contracted, provided
the same were not:

(1) Purposely self-inflicted; or

(2) Caused by the employee being intoxicated or under the
influence of a controlled substance not prescribed by a physician
where the intoxication or being under the influence of the
controlled substance not prescribed by a physician was the
proximate cause of the injury, is entitled to receive, either
directly from the emplovee's self-insuring emplayer as
provided in section4123.35 of the Revised Code, or from the
state insurance fund, the coaxipensation for loss sustained on
account of the iniurv, occupational disease, or death, and the
medical, nurse, and hosuital services and medicines, and the
arnount of funeral exuenses in case of death, as are urovided by
this chauter.

R.C. 4123.54(A) ( emphasis added). Thus, both the Ohio Constitution and this statute

demonstrate that only workers who are injured on the job fall within the protections of the

Workers' Compensation system. "To accomplish that purpose, the workers' compensation

legislation balances the rights and duties of employers and employees by striking a bargain

between them." Sidenstricker v. Miller Pavement Maintenance, Inc., 10th Dist. Nos. OOAP- 1146,

OOAP-1460, 2001-Ohio-4111, 2001 WL 1286419, at *9. Therefore, as a threshold matter, if an

employee, such as Onderko, has a final adjudication that he did not suffer a workplace injury, he

should not be permitted to file a R.C. 4123.90 retaliation claim and his employer should not be

subjected to litigation for terminating him after such a final determination of the nature of his

injury has been made.

B. The plain language of R.C. 4123.90 demonstrates that an on-the-job
injury is required for a retaliation claim.

R.C. 4123.90 codifies a public policy requiring that employers not retaliate against

employees who are injured on the job and seek Workers' Compensation benefits as a result.

This statute provides protection for those employees filing legitimate Workers' Compensation

8
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claims. However, there is no public policy requiring protection of employees seeking to take

advantage of the system by filing.false Workers' Compensation claims. Indeed, an employee

who has already been found to have filed a deceptive claim for Workers' Compensation benefits

cannot bring a lawsuit for retaliation under R.C. 4123.90. See, e.g., Kilbarger v. Anchor Hocking

Glass Co., 120 Ohio App.3d 332, 338 (5th Dist. 1997).

The very language of R.C. 4123.90 also mandates this interpretation. It states, in

pertinent part, that:

No employer shall discharge, demote, reassign, or take any
punitive action against any employee because the employee filed a
claim or instituted, pursued or testified in any proceedings under
the workers' compensation act for an in'u y or occu ational
disease which occurred in the course of and arisin g out of his
employment with that employer.

(Emphasis added). Thus, as this Court held in Wilson, by the very words of the statute, a

plaintiff must demonstrate that he or she actually suffered a workplace injury. This

interpretation of the statute strikes the appropriate balance between employer and employee

rights. It provides protection to employees with legitimate workplace injuries, while at the same

time allowing employers the right to properly discipline or terminate those who sought to

defraud the system.

In this case, the Sixth District Court of Appeals took a different view, finding that an

employee need only prove that they filed a claim, not that they actually suffered a workplace

injury. But this interpretation of R.C. 4123.90 and Wilson in this case, would eviscerate the

purpose of the Act and R.C. 4123.90 by effectively imposing a duty on employers to refrain from

disciplining or discharging anv employee who has been adjudicated to have filed a false

Workers' Compensation claim even where, as here, the employer has already proven that the

Claim was fraudulent. Such a result should not be permitted.

9
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Seeking to minimize the potential impact on this state's employers, the Court of Appeals

noted that "[o]ur holding today, however, does not grant employees the power to file frivolous

workers' compensation claims with impunity" because employers can still show that Workers'

Compensation fraud is a legitimate, non-retaliatory reason for discharge. (Court of Appeals

Opinion, ¶¶ 29-30 at App. 22-23). However, the Court of Appeals' interpretation of Wilson and

R.C. 4123.90 does just that - it allows employees to file retaliation claims, even when, as here,

they did not even suffer an on-the-job injury. While it is true that an employer could still rebut

such a claim with evidence that the employee committed fraud, this places an onerous - and

expensive - burden on the employer, who must now defend a new claim brought by an

employee, such as Onderko, who has already been adjudicated to have wrongfully sought

benefits under the Act arising out of the same facts against which the employer has already

successfully defended. Any employee fired for such deception will now be permitted to file a

R.C. 4123.90 retaliation claim, regardless of its merits, knowing that the employer may be thus

leveraged into paying a settlement in order to avoid the expense of litigation. The fact is, if an

employer has legitimate and substantial evidence that the employee filed a fraudulent claim, and

especially where, as here, there is already a binding, legal determination of deceptive conduct,

the employer should be free to discharge the employee without fear of incurring costly R.C.

4123.90 litigation. The opinion of the Court of Appeals denies Ohio employers that freedom and

thereby burdens Ohio employers in a way that the General Assembly and this Court never

intended.

In its opinion, the Court of Appeals notes that "the basic purpose of the anti-retaliation

provision in R.C. 4123.90 is `to enable employees to freely exercise their rights without fear of

retribution from their employers."' (Court of Appeals Opinion ¶ 27 at App. 20-21, quoting

Sutton v. Tomco Machining, Inc., 129 Ohio St.3d 153, 201 1-Ohio-2723, 950 N.E.2d 938, ¶ 22).

10
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The Court of Appeals asserted that requiring an employee to prove a workplace injury in order to

have a claim under R.C. 4123.90 would have a chilling effect on the employee's exercise of

rights if they do not know the cause of their injury. Id. However, in reality, the only "chilling

effect" would be to deter employees from making false claims for Workers' Compensation for an

injury sustained outside the scope of their employment, and would preclude employees from

seeking nuisance-value settlements by bringing meritless claims of retaliation, knowing that their

burden of proof included an actual workplace injury. Those employees with legitimate injuries

of unclear origin would not be deterred because their injuries will be assessed by their

physicians, medical providers and/or State doctors, who will opine as to whether they have

sustained an on-the-job injury. Even if the decision of the Court of Appeals is reversed,

employers must still tread lightly when considering discipline against an employee whose good

faith effort to obtain Workers' Compensation benefits was found to be unsuccessful. This is the

balance of rights between employers and employees that the statute intended.

Moreover, the Court of Appeals' interpretation of R.C. 4123.90 ignores the plain

statutory language, or alternatively inserts words that are not present in the statute. The very

words of the statute set forth that a plaintiff must demonstrate that he or she actually suffered "an

injury or occupational disease which occurred in the course of and arising out of his employment

with that employer." R.C. 4123.90. This provides protection to employees with legitimate

workplace injuries, while at the same time allowing employers the right to properly discipline or

terminate those employees who sought to defraud the system.

The Court of Appeals was uncomfortable with the plain language of the statute, claiming

that the language of R.C. 4123.90 was ambiguous and redundant. (Court of Appeals Opinion ¶

25 at App. 19-20). The Court of Appeals held that:

11
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Here, appellee, through its position, advances the interpretation
that the phrase "injury or occupational disease which occurred in
the course of and arising out of his employment" limits the type of
claim and proceedings for which there is protection, and that the
limitation is separate and in addition to the limitation that the claim
or proceeding must be under the Workers' Compensation Act.
This interpretation results in the conclusion that an employee must
prove both that the claim or proceedings are under the Workers'
Compensation Act, and that the claim or proceedings are for an
injury that definitively occurred in the course of and arising out of
the employment. An at least equally reasonable interpretation,
however, is that the phrase is a continuation of the single limiting
factor that the claim or proceeding be under the Workers'
Compensation Act, since all claims under the Workers'
Compensation Act are for injuries arising out of the course of
employment. Thus, under this interpretation, an employee must
prove only that he or she filed a claim or initiated proceedings
under the Workers' Compensation Act.

Id. Through this interpretation, the Court of Appeals reads ambiguity into R.C. 4123.90

where there is none.2 As this Court held in East Ohio Gas Co. v. Public Utilities Comm, of Ohio,

39 Ohio St.3d 295, 530 N.E.2d 875, 879 (1988), "words in statutes should not be construed to be

redundant, nor should any words be ignored." Here, the Court of Appeals did just that - it

interpreted the phrase "injury or occupational disease which occurred in the course of and arising

out of his employment" as being nothing more than a "redundant" continuation of the

requirement that the claim or proceeding be under the Act. But, this last phrase is not

superfluous. It clearly and unequivocally establishes that a workplace injury is an element of a

retaliation action without which the claim cannot proceed.

2 The Court of Appeals relied heavily upon the 10th District Court of Appeals' similar opinion in
Sidenstricker v. Miller Pavement Maintenance, Inc., 10th Dist. Franklin Nos. OOAP- 1146, OOAP-
1460, 2001-Ohio-4111 when reaching its decision. While Sidenstricker contains a similar (and
erroneous) interpretation to that employed by the appeals court here, it is worth noting that the
plaintiff in Sidenstricker had not, like Onderko, been finally adjudicated as having not suffered a
workplace injury. In Sidenstricker, the issue had not been conclusively decided prior to the
plaintiff's termination.
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If the General Assembly had intended to allow a R.C. 4123.90 claim for any employee

simply filing a Workers' Compensation claim, whether in good faith or not, it could have simply

ended the statutory provision after the word "act." That would have given the statute the exact

meaning that the Court of Appeals propounds, by prohibiting employers from retaliating against

an employee "because the employee filed a claim or instituted, pursued or testified in any

proceedings under the workers' compensation act." But the General Assembly did not write the

statute that way. Such judicial rewriting of statutes is not permissible. East Ohio Gas Co. v.

Public Utilities Comm. of Ohio, 39 Ohio St.3d 295, 530 N.E.2d 875, 879 (1988). The phrase

was placed in the statute by the General Assembly for a reason, and the language enacted must

be given its full meaning and effect.3

For all of the foregoing reasons, this Court should find, as it did in Wilson, that in order to

establish a prima facie case for retaliation under R.C. 4123.90, a plaintiff must prove (1) that an

on-the job injury was suffered4; (2) that a Workers' Compensation claim was filed; and that (3)

there was retaliation in contravention of R.C. 4123.90.

Proposition of Law No. 2: As a matter of law, an employee who fails to appeal a
decision of the Industrial Commission that his or her injury was not work-related
cannot bring a R.C. 4123.90 retaliation claim based upon that claimed injury

3 Although R.C. 4123.95 states that the Workers' Compensation Act should be liberally
construed in favor of employees, as shown above liberal and/or reasonable statutory construction
does not include ignoring statutory limitations or, by "judicial gloss," inserting new words into a
statute as the Court of Appeals below and the Sidenstricker Court did.

4 Many other states have recognized that a plaintiff must prove that he or she suffered a
workplace injury in order to succeed on a retaliatory discharge claim. Alabama, Oklahoma,
West Virginia, Wisconsin, and Wyoming all include a workplace injury as an element of a
workers' compensation retaliation claim. See Ford v. Carylon Corp., Inc., 937 So.2d 491, 499
(Ala. 2006); Johnston v. St. Simeon's Episcopal Home, Inc., 270 P.3d 197, 199-200 (Okla. App.
2011); Powell v. Wyoming Cablevision, Inc., 403 S.E.2d 717, 721 (W.Va. 1991); Ray Hutson
Chevrolet, Inc. v. LIRC, 519 N.W.2d 713, 715-16 (Wis. Ct. App. 1994); Cardwell v. American
Linen Supply, 843 P.2d 596, 599 (Wyo. 1992).
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In this case, the OIC conclusively found that Onderko's knee injury was not work-

related. Onderko did not appeal that decision. Thereafter, Sierra Lobo discharged Onderko for

his deceptive conduct in seeking Workers' Compensation benefits for a non-work-related injury.

As a result, after Onderko filed his R.C. 4123.90 retaliation claim, the trial court correctly

determined that, as a matter of law, Onderko could not establish a work-related injury as required

by that statute.5

The Court of Appeals' ruling that the mere filing of a Workers' Compensation claim

triggers a blanket and unyielding protection from discharge under R.C. 4123.90 is misplaced.

While it is true that the protections of R.C. 4123.90 are triggered at the filing of a Workers'

Compensation claim, this protection is not absolute. If it is later conclusively proven that an

employee submitted a falsified claim, an employer can be justified in terminating that employee.

Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332 (5th Dist. 1997). To find

otherwise would mean that any employee filing a Workers' Compensation claim, truthful or

otherwise, would be protected from termination. Such a result would be unjust and unreasonable

and ignores the doctrine of res judicata.

An employer should not be forced to weigh the potential costs of litigation when deciding

whether to terminate an employee who is the subject of a resjudicata finding that the underlying

Workers' Compensation claim was based on an injury that occurred outside of work. While the

protection of employees from retaliation for legitimate claims under the Act is important, this

protection should not and cannot be allowed to extend to employees who seek to exploit and

defraud the system. This is what the Court of Appeals' interpretation of R.C. 4123.90 would

allow. Where, as here, there is a legally-binding determination that an employee sought

5 It is well established that the doctrines of res judicata and collateral estoppel apply to the
decisions of the OIC. See, e.g., Ammon v. Fresh Mark, Inc., 7th Dist. No. 94-C-46, 1995 WL
472301 (Aug. 9, 1995).

14
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Workers' Compensation benefits for a non-work-related injury, an employer should be permitted

to discharge that employee after that determination without fear of liability under R.C. 4123.90.

The Court of Appeals' conclusion that the burden-shifting framework of R.C. 4123.90,

which gives an employer the opportunity to show that it terminated an employee for a legitimate

reason, does not suffice. This improperly puts an onerous burden on the employer to defend an

unjustified lawsuit and again to prove what it has already proven --- that the employee's claim was

based on a non-work-related injury. Where, as here, there is a legally-binding determination that

the employee filed a deceitful claim, an employer should not be required to defend subsequent

additional litigation for retaliation under R.C. 4123.90 simply because a defense exists. Such a

result would create double exposure and significant unnecessary expense, where there ought to

be none.

CONCLUSION

As found by the trial court, the unambiguous language of Revised Code § 4123.90

requires the existence of a work-related injury in order for a plaintiff to prosecute a claim for

retaliation. The Court of Appeals simply ignored that critical phrase in the statute which, under

the facts of this case, was particularly erroneous given that Onderko's injury had already been

conclusively adjudicated as being non-work-related before he filed his retaliation claim. For

these reasons the decision below should be reversed and judgment entered in favor of the

Appellant, Sierra Lobo, Inc.
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IN THE COURT OF APPEALS Q^' OHi^
SLXTH ApPELLA.'i.F, DISTRICT

ERIE CC)UNT'Y.

1VIichaol P. Onderko

Appellant

V.

Saeam Lobo, Inc.

Appellee

6TH DISTRICT CDA, ^...

Court of Appeals No. E-14-009

Triol Court No. 2013-CV-01$°7

DMISION AND ,^^GMENT

Decided: ^ 20#

This matter is before the cout t on the App.R. 25 modoix of appellee, Sierra ]Labo,

l:a+c., to ceartf#y a cortflict between our cQwCt's decision in Ondet°!co v. Sierra Lrtbo, Inc.,

6th ]]ist. Erie No. E-14-009r 2014-Qbio-4I15, --- N.B.3d ---, aud the decisions of several

other disWct courts on the fallowing question:

In PYilson v. RPverside Hospital, 18 Ohio St.3d 9 (1985) (syllabus),

the ablo Supreine Court held that "jaJ complaint filed by an employee

against an employer states a claim for relief for xetallatory difichargc when

it alleges that the employee was ttajurecl o-n tbejob, filed a claim for

1. 2^I1311
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workers' coLnpctt.sa.ti.ozt, and was discharged by that employer in

contravention 4fR.C. 4123.90." Based upon this holdin& must aplaintif.f

pursuing a claim for retaliatory discharge under R.C. 4I23.90 pxove that he

suffexed a workplace ukiury?

Appellant. Michael Onderko, has filed a response in opposition to appellee's motion.

Article IV, ;ection 3(.8)(4) of the Ohio Constitution prQvides, °"UVhenever the

- jud-es of a court of :`ppeals find that a jttd.gMent Upnn which they have agrecd is Iu

conflict with ajud.gment pronounced upon the same question by any other court of

PAGE 02/04

appc,als of the statc, theJttdges shall ceftify the record ol"'the case to the supreme couxt for

review and final determination." The Ohio supreme Cotut has set forth three conditions

. tYiat must be met before the certification of a conflict:

First, the certifying court must flttd that Its judg.^nent is in c,attfllcl;

ivith the judgment of a court of appeals of ai.icther distract and the asserted

conflict must be d`upon the same questinno'° Second, the alleged conflict

must be on a rule o#`Xaw-not facts. Third, the journal eant.y or opinion of

the certifying court o ►ust ciearly set fort1i that ntil.e of law which the

certifying court contends is in conflict with thejudgtzacnt on the sssne

questioit by other distzxct courts of appeaXs. (Emphasis sic.) W'fwel.ock v.

Gilbane Bldg. Co., 66 Ohio St.3d 594, 596, 613 N.E.2d 1032 (1993).

Upon careful consideratiarn, we inzl that motion to certify the conflict must kro. granted,

2.
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In its motion, appellee argues that our dccision is in conflict with Young v. Steltet•

& Brinck, Ltd., 174 Ohio App.3d 221, 2007-Ohlo--6510, 881 N.E.2d $74 (lst Dist.),

Kilb'artger v.l4tzahor Hocking Glass Co., 120 Qhio.ltpp.3d 332, 697 NZ.2d 1080 (5th

Dist.1997); Lawrence v, Y'oungstoyn, 7th Dist. Mahoning No. 09 MA 189, 2012-Clhs.o-

5237, Balog v. Mattea .4lzrrrr.inuarr, Inc., 8th Dist. Cuyahoga No. 82090, 2003-Cahio-4437,

Goersmeyer v. General .Parrs,,Inc., 9th Dist. Mcdina No. 06GA00045-Ni, 2006-Ohio-

6674,-13fannon-v. Cit.y of p'3^^rryen, I1th Dist. Trumbull ltixo. 2003-T-0077, 2004-Qhio-

5105.

We in;tially r{ote that the, decisions of the First, Scvcnth, Eighth, Ninth, and

Bleventlz Districts do not directly consider the issue of whcther the failure to prove a

workplace injury p.rcvonts a plafntifffrom establishing aptima facie case ot'retaliatory

dischtuge under R.C. 4123.90. In particular, the d.ecisions oftheFh'st, Sevcxtth, Eighthn

and Ninth Districts involved situadnas where it was undisputed tlxat the plainxiffsuffered

a worlcplac,c irkjtu:y. Fur,ther, in the BlevenYh District's deossioii, although the court noted

that the plaint}ff allegedly suffered a workplace i ^tju^t, It did tiot address that issue in its

analysis, instead focusing on the pWntiff s failure to sbow that the omployer°s proffered

legitimate, non-rctaliatozy reason for discharge was inarely pretext. Thus, even though

those oases recited the lraxrguage fiorn, Walson, because the issue ofa. workpiaoe injury

was not addressed or determinative of tlic outcome, we do not fz.nd a conflict between

those decisions and ou,rs.

3.
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b7owever, the Fifth District directly addressed tho issue of whether proof of a

workplace injury is a neccssaxy c]Gxaerat of a prima faGie case ofretaliatozy dEscharge. In

Kalbarget°, the plauYtiff s first assigr.tm=t ofexror was that the trial court "applied an

incr,rrecx burden of proof by requiring [the, piaitifiiffl to prove that he was ir^lured at

w4r1(." KilbaYger at 338. The Fifth District averra.led this a.ssigrtrn^^it of error, stating

that the plaintiff had the burden to prove all the eiemegits of the case at trial, and that the

plaintiff failed to satisfy his burden to prove that ixe was injured at wor1C. 14 at 338-339.

Therefore, upon d-uz consi.deration, we fmd appellee's motion to cerQ7 aconilict

well-taken. Our holding in Ohclerka v. Sitrra Lobo, Inc., 6th Dist. Erie No. E- 14-009,

2014-Chip-41.13, --- N.E.3d --® is in conflict with the Fifth District Court ofA.ppeals'

decxsion in Kilbarger v..4nchor Hockan,g Cxlass Cb^, 120 Ohio App.3d 332, 697 N.iss.2d

1080 (5th Dist.I997). Accordingly, we certify the record in this case for mvicw a-nd final

aleterntination to the Supreme. Court QfObio on the following issue:

Whether, as an element of establishing a prima faci.e claim for

retaliatory discharge under R.C. 4 123.90, a plaintiff rrmuat prove that he or

she sa^ffmrl a worlcplwe iqjury.

`^^ parties are directed to S

Ma&L. P1e^. k°owski J,

Stcp:hcn A. Yarbrouzh, P.i.

^Tainea D. .lerasc:ra, I.
td^^CUR.

4,
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Margaret O'Bryon, for appellant.

Mark P. Va3.pona and Brian E. Ambrosia, for appellee.

YARB12OHGH, P.J.

L iLntrodYiction

{¶ 1} This is an appeal from the judgment of the Erie Cotmty CQUrt of Common

Pleas, which granted summary judgmeiit in favor of defendant-appellee, Sierra Lobo,

Inc., on plaintiff appellant's, Michael Onderko, claims for retaliatory discharge and

1.
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intentional inflictioll of emotional distress. For the following reasons, we affirm, in part,

and reverse, in part.

A. ]f'acis and Procedural Backgt-otYZYd

{l 2} On Thursday, August 9, 2012, appellant was moving a table and son1e

cabinets in the course of his employment as aii engineering tech for appellee when he fel.t

some pain in his right lcnee. Appellant states that because of the pain, he left worlc early

that day. On his way hoine, appellant stopped at a gas station. As he was stepping off a

curb, his right lmee "gave out." Consequeittly, Iie went to the hospital. The handwritten

xiotes froin the emergency room records document that "fappellant) had R kn.ee pain for a

couple weelcs, but today toolc a step off the curb & heard a`pop.' Now painful to bear

weight." Appellant states that the emergency room doctor then recomznended that lie

follow up with an orthopedic doctor.

{13} The next day, appellant saw Dr. Biro. A clinic note frorn Dr. Biro indicates

that appellant had injured his right Icnee six weelcs earlier, which injury resolved itself

after several weeks of ice, rest, and walking on crutches. The note fuz-ther indicates tllat

appellant continued wifh daily iiviug until the knee "coinpletely let go" when he was

climbing a curb.

{I 4} Notably, neither the hospital records nor Dr. Biro's notes included any

mention by appellant that he suffered an injury while at work. Appellant states in his

affidavit t17at he did not mention. Avork to the eniergency room doctor because he was

afraid of being fired since it was I{n.own that,appellee was very concerned about its safety

2.
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record. Tn addition, appellant states that Dr. Biro's clinic note contained incorrect

infoilnation in that appellatit did not have a prior irttjury to his right Iciree, but rather had a

prior iiijury to his left knee. Appellant also states that he tried to contact Dr. Biro to

correct the clinic note, but that Dr. Biro refu.sed to see him ozice Dr. Biro found out that it

was a workers' coanpensation injuiy.

fl 5} Following his doctor visits, appellant contacte,d April Reeves, an einployee

in appellee's hunlan resources departinent, and told her that he tore his right ACL.'

Reeves states in her affidavit that appellant told her the xnjury did not occur at worlc, but

appellant disputes Reeves' statement in his ovvi.i affidavit. On August 13, 2012, after

speaidzig with Reeves, appellant then contacted Dave Harnrick, appellee's corporate

director of human resources, and inquired about receiving light-duty work. Hamrick

inforn-ned appellant that appellant could not return to work due to the pain medication

appellant was talang.

{I 6} Thereafter, still oia August 13, 2012, appellait filed a First Report of Injury

with the Bureau ofWorkers' Compensation ("BWC"). Appellant states in his affidavit

that he filed the report because Haniriclc told him he did not have a work injury but

appellant wanted to ensure that it was filed as aworlc injury. The August 13, 2012 report

claiins a torn riglit ACL caused by lifting and pushing eqtiiipment. On August 28, 2012,

appellant filed a second First Report of Injury, this tiune claiiiling a right lcnee

sprain/strain. The BWC initially disallowed appellaut's claizn, but later vacated that

1 Nothing in the record supports a medical diagnosis of a toin right ACL.

3.
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decision and entered a new decision that allowed appellant's claim on the medical

condition of a right knee sprain.

{I 7} Appellee appealed the BWC's decision to the Industr-ial Cominzssion. After

a hearing, the Industrial Con3mission reversed I3'WC's decision and denied appellant's

worlcers' coxnpeiisation claim on November 6, 2012. In her decision, the Industrial

Coinniission District Hearing Officer found that appeilant's injury Was not sustained in

the course of his ernploynlent. Appellant did not appeal the Noveltlber 6, 2012 decision.

He states that he did not file an appeal because he was already back at work and.just

wanted the ordeal to be over.

{J 81 One month later, on Decexnber 12, 2012, appellee terminated appellant's

enlployment. Prior to his termination, appellant had receive^d three performance bonuses,

liad no discipline write-ups, and had no unexcused absences. Appellant states that

PTanlrick told him he was being tem-iinated due to the worlcers' col7ipensation outcoine.

Hamrick, for his part, states in his affidavit that appellant was terminated "for his

deceptive attempt to obtain Worlcers' Compensation benefits for a non-work related

injury."

{if 91 On March 8, 2013, appellant initiated his present claims for retaliatory

discharge in violatiou of R.C. 4123.90, and for intentional infliction of emotional distress.

As to the claim for retaliatory discharge, appellee moved for sumrnary judgment solely

on the basis that appellant could not satisfy the required element of having suffered a

worlcplace iljjury. Specifically, appellee argued that the Industrial Colmnission

4.

Aap. 11



deteriiiined that the injury did not occur at the workplace, and that such decision was

bialdliig oii appellant tlirough the doctrines of res judicata and collateral estoppel. Thus,

appellee concluded it was etititled to Judginent as a matter of law. Appellant, on the other

haiad, argued that having an allowable worlcers' compensatiozi claim is not a required

eleinent of retaliatory discharge under R.C. 4123.90. Ratlier, citing flrnfnon v. Fresh

Mark, Iiic., 7th Dist. Columbiana No. 94-C-46, 19g5 WL 472301 (Aug. 9, 1995),

appellant contended it is the "inere filing of a compensation claim [tlaat] triggerfsJ t.he

statutory protection froin discharge."

{ll 101 As to the claim for intentional infliction of emotional distress, appellee

argued that it is entitled to summatyJudgznent because its act ofternlinating appellant for

deceptively attempting to collect benefits for a non-work-related injury is not "extreme

and outrageous" coiiduct, especially where appellant is employed "at-will." Appellant

respoiided by argidng that he did not lie about his workers' compensation claim, and that

h.is claim was supported by the medical report of Dr. Ahn, and by the statements of three

co-workers who reported that appellant told them he had aggravated his lniee while

niovirtg cabinets in the shop.

1l.} The trial court, in granting summary judgrnent to appellee, agreed that res

judicata and collateral estoppel precluded appellant from re-litigating whether he suffered

a workplace injury. Further, the trial court detennined that "[appellee] did not terrninate

[appellant] for merely filing a workers' compensation claim- and subsequently being

denied benefits. Instead, [a.ppellee] terminated (appellanfl for engaging in deceptive

5.
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practices: engaging in deceptive behavior when he attempted to obtaiii BWC benefits for

an injury that was not worlc related." The court concluded,

Therefore, even in holding the evidence most favorable to

[appellant], reasonable ininds ca1i only canre to the conclusion that

[appellee] did not violate R.C. 4123.90 as [appellant] did not suffer a worlc

related 'uljury and that [appellee] has proven witli clear and convincing

evidence that [appellee] terininated [appellant] for misrepresenting his

injury as a work related injury. [Appellant] cannot bring forth a prima facie

case of retaliatory firing.

{l 12} Finally, as it pertains to appella2it's intentional infliction of emotional

distress claim, the trial court held that appellant could not prove that appellee's conduct

was extreme and outrageous. As support for its conclusion, the trial court noted that

appellant did not suffer a worlc iiijury and appellee chose to tezmnate appellant based

upon lawfizl. reasons, i.e., "[appellant's] dishonesty in filing a workers' compensation

claun for an injury that did not occur at worlc."

B. Assignmen$s of Error

{If 13} On appeal, appellant presents two assignments of error for our review:

1. The T'rial Court Comnlittecl Error in Granting Appellee's Motion

for Sw.n.iuary .ludgznent on the Basis that Res Judicata and Collateral

Estappel prohibited Appellant frozn Prevailing on a Retaliatory Discharge

Claim Regardiiig a Worlc Related Injury.

6.
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2. The Trial Cottrt Coinni.itted Lrror in Grazxting Appellee's Motion

for Sununary Judgnient on the ]3asis that the Employer's Conduct was not

Extreme and Outrageous.

ff. Analysis

{5 14} We review summary judgment decisions de novo, applying the sarn.e

standard as the trial court. Lorain Natl. Bank v. SaratogaApts., 61 Ohio App.3d 127,

129, 572 N..1•J.2d 198 (9th Dist.1989). Applying Civ.R.. 56(C), sunu-nary judgment is

appropriate where (1) there is no genuine issue as to any material fact, (2) the moving

pai-ty is entifled to judgment as a matter of law, and (3) reasonable minds can come to but

one conclusion, and viewing the evidence in the light most favorable to the non-moving

pa.ity, that conclusion is adverse to the non-movingparEy. Harless v. bYillisDay

Warehousing Co., 54 Ohio St.2d 64, 66, 375 N.B.2d 46 (1978).

A. Retaliatory Discharge

{i 15} A claim for retaliatory discharge tulder KC. 4123.90 involves a burden

shifting anaiysis. Initially, the einployee bears the burden of establishing a prhna facie

case of retaliatory discharge. Napier v. Roadway Freaglit, Inc., 6th Dist. Lucas No. L-06-

118I, 2047-Ohio-1326, 112. Once an einployee has set forth a prinia facie case, the

burden then shifts to the defendatit to set forth a legitimate, non-retaliatory reason for the

discharge. Id "If the employer sets forth a legitimate, non-retaiia.tory reason, the burden

again shifts to the einployee to `speciCcally show' that the eniployer's purported reason

is pretextual and that the real reason the employer discharged the empioyee was because

7.
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the employee engaged in activity that is protected under the Ohio 'W orkers'

Compensation Act." Id.

{I 16} Here, the threshold issue we inust decide in appellant's first assignment of

error is what eleznents are required to prove a prin.za facie claim for retaliatory discharge

under R.C. 4123.90. Specifically, we must determine whether appellant must prove that

he suffered a worlcplace injury. We hold that he does not.

{l 171 Our analysis centers on R.C. 4123.90, which provides, in relevai-it part,

No eznployer shall discharge, deniote, reassign, or take any punitive

action against any einployee because the employee filed a claim or

instituted, pursued or testified in any proceedings under the workers'

coznpeii.sation act for an inJury or occupational disease wliich occurred in

the course of and arising out of his ernptvyznent with that employer.

flj 181 Appellee argues that the statute requires proof of three elements: (1) the

enzployee was injured on the job, (2) the employee frled a claiari for worlcers'

compensation, and (3) the employee was discharged by the employer in contravention of

R.C. 4123.90. Similarly, our court on several occasions has stated the elements as, "(l.)

the einployee suffered an occupational injury; (2) the enlplayee filed a workers'

compensatian claini; and (3) the employee was subsequently demoted or discharged fioni

her employment in retaliation for the filing of the clainl for benefits." Rg., Huth v.

ShiYanep's llleats, Inc., 6th Dist. Lucas No. L-05-1182, 2006-Ohio-864, I(17, This

forinulation of the elements derives from Wilson v. RiveYside Hosp., 18 Ohio St.3 d 8, 10,

8.
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479 N.E.2d 275 (1985), in which the Dhio Supreme Court 1reId "a complaint filed by an

employee against an employer states a claim for relief for retaliatory discharge when it

alleges that the €rnployee was irljured on the job, filed a claim for workers' compensatioaz

and was discharged by that ei-nployer in contravention of R.C. 4123.90."

{¶ 19} However, the Tenth District, in Sidenstricker v. Miller Pavement 1Vfaint.,

Inc., 10th Dist. Franldin Nos. QOAP-1146, OOAP-1460, 2001-Qhio-4111,158, restated

the elements of a prirna facie case for retaliatory discharge under R.C. 4123.90 as: (1)

the enlployee was engaged in a protected activity, (2) he or she was the subject of an

adverse ernpioyment a.ction, and (3) a causal link exists between the protected activityy

and the adverse empiayinezzt action. See also Fergccson v. San1{laf Corp., 12th Dist.

Butler No. CA2008-11-283, 2009-Ohio-4132, 117 (adopting the Tenth District's

approach). An employee engages in a protected activity when he or she "fxlefs] a

workers' compensatiozl claiin or instif,ute[s], pursue[s] or testifiZe[s] in a workers'

compensation proceed'ulg regarding a workers' compensatioii claim." SidenstPicker at

15 8.

€lf 24} In refoi7nuiating the eleznents of a prirna facie cla.ir-n under R.C. 4123.90 to

clarify that proof of a worlcplace injury is not required, the Tenth District reasoned first

that Wilson did not hold that proof of injiuy on the job is a necessaiy element of a

retaliatory discharge claim. In Wilson, the parties did not dispute that the plainWwas

injured in a fall at her place of employment. Wilson at 8. As a resuit of her irijury, the

plaintiff was unabie to work for 11 ruonths. When she notif ed her employer of her

9.
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infention to return to work, the einployer infonned her that she no longer had a job. The

employer explained in a letter that its leave of absence policy only guaranteed a position

for t.en tueeks, ,Since the plaintiff had been gone for oirer eleven months,l;h.e employer

had filled her position. Id.

{1 21} The plaintiff then filed a complaint against her einployer, alleging a

violation of R.C. 4123.90. Attached to -the complaint was the letter fiom the einployer

explaining its leave of absence policy. The employer nioved to dismiss the complaint

under Civ.R. 12(B)(6) on the grounds that the complaint did not "specifically allege that

the discharge was in retaliation for plaintiff's workers' cornpensation clahu." Id, On

appeal to the Ohio Supreine Court, the employer argfied that the attached letter

denionstrates that the plaintiff was terminated pursuant to the leave of absence policy and

that there was no retaliatory motive. Id; at 10. The Oliio Supreme Couit rejected this

argument, reasoning that the plaintiff s inaterial allegation with respect to the letter was

that her employrnent relationship was tenninated; the complaint did not allege that the

plaintiff was discharged because of the leave of absence policy. Thus, the leave of

absence policy could not be considered in determining whether the motion to dismiss

should be granted. Id The court cUntinued, stating that the material allegations in the

complaint were that the plaintiff "was employed by [the employer], she was injured on

the job, she received workers' compensation, she attempted to return to her_lob after

recovering froin the work-related injury, and she was discharged in contravention of R.C.

4I23.90." Id. ITle court concluded that "[b]y refeiTing to R.C. 4123.90 in the complaint,

10.
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appellant sufficiently coinplied with the notice pleading requirements of. Civ.R. 8(A)."

Icl 'i'lius, the court held "that a complaint filed by an employee agaiuist an employer

states a claiin for relief for retaliatory discharge when it alleges that the employee was

injured on the job, filec3 a claim for worlcers' coinpensation and was discharged by that

employer in contravention of R.C. 4123.90." Id.

{lff 22} A close exaznination of Wilson reveals that the element of "injury on the

job" was not the focal point of the decision, as it was undisputed that the plaintiff

suffered such an injury. Rather, the focus of the holding was #hat a reference to R.C.

4123.90 in a complaitlt for retaliatory discharge was sufficient to satisfy the notice

pleading requirements, aud that the plaintiff was not required to specifically allege that

the discharge was in retaliation for her filing of a worlcers' compensation claim.

€11.23} 'I'he Tenth District in Sidenstricker further noted that, although Ohio courts

frequently cite Wilson for the elements of a retaliatory discllarge claim under R.C.

4123.90, only one has directly addressed the eleinent of "injury on the job." In that

single case, Kilbrzrger y^ -4taclioY ,I1'ocking Glass Co., 120 Ohio App.3 d 332, 697 N.E.2d

1080 (5th Dist. 1997), the Fifth District held that the enlployee failed to satisfy the

element of injury on the Job, but also held that the employee failed to prove that the

einployer's legitimate reason for discharge was pretextual. Thus, no Ohio case has been

decided solely on the issue of iuljuiy on the_job, as appellee requests that we do here.

{IT 24} After exaanining Wilson, the Tenth Disti-ict next looked to the laiiguage of

the statute itself. In exaniining a statute, the iiiitial question that must be resolved in

11.
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determining the inten.t of the legislatz3re is whether the language is an-ibiguous. "Where

the language of a statute is plain and unambiguous and conveys a clear and definite

meaning there is no occasion for resorting to rules of statutory interpretation. An

unambiguous statute is to be applied, not interpreted." Sears v. WeinaeY, 143 Ohio St.

312, 55 N.E.2d 413(1944), paragraph five of the syllabus. "FIowever, where a statute is

fotmd to be subject to various interpretations, a court called upon to interpret its

provisions may uavolce rules of statutory constru.ction," Clifae v. Oliio Bur. ofMotor

Vehicles, 61 Ohio St.3 d 93, 96, 5 73 N.E.2d 77 ( 1991. ).

{J[ 25} Here, appellee, through its position, advances the interpretation that the

phrase "injury or occupational disease which occurred in the course of and arising out of

lus employment" limits the type of claiun and proceedings for which there is protection,

and that tlle lfimitation is separate ajid in addition to the liinitation that the claim or

proceeding must be under the Workers' Compensation Act. This interpretation results in

the conclusion that an employee must prove both that the claim or proceedings are under

the Worlcers' Conlpensation Act, and that the claim or proceedings are for an injury that

definitively occur7red in the course of and arising out of the employmeiit. An at least

ectually reasonable interpretation., however, is that the plirase is a eon.tinuation of the

single liiniting factor that the claini or proceeding be under the Worlcers' Compensation

Act, since all clairn.s under the Workers' Compensation Act are for injuries arising out of

the course of einployment. Thus, under this interpretation, an ernployee must prove only

12.
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that he or she filed a claim or initiated proceedings under the Worlcers' Conipensation

Act.

{¶ 26} Eecause there are two reasonable interpretations, we must turn to the rules

of statutory construction, bearing in m.ind that "fflhe primary rule in statutory

const.rLiction is to give effect to the legislature's intention." Clitae at 97. Initially, we note

tliat, in dealing with ambiguity, the legislature has stated its intention that "where a

section of the WorIcinen's Compensation Act will bear two reasonable but opposing

interpretatt.ons, the one favoring the claimant must be adopted." State ex Yel. Sayre v..

Indu.s. Conzrn., 17 Ohio St.2d 57, 62, 245 N.E.2d 827 ( 1969), citing R.C. 4123.95

("Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally construed

in favor of employees and the dependents of deceased employees.").

{¶ 27} One of the aids of construction in determining the intent of the legislature is

the object sought to be attained by the statute. R.C. 1.49(A). To that end, the Ohio

Supreine Court has stated that the basic p€irpose of the anti-retaliation provision in R.C.

4123.90 is "`to enable employees to freely exercise their rights without fear of retribution

from their employers. "' Sutton v. Tomco Macliinrng, Xtac., 129 O1iio St.3d 153, 2011-

Ohi.o-2723, 950 N.E.2d 93 $, ¶22, quoting Coolidge v. Riverdale Local School Dist., 100

Oliio St.3d 141, 2 003 -Ohio-53 57, 797 N.E.2d 61, ¶ 43. Under appellee's interpretation,

that pmpose woidd be frustrated in situations such as this where the precise cause of the

injury is unknown at the time, and multiple incidents inay have substantially aggravated a

condition resulting in an injury. Reqquiring an employee to successfiilly prove that the

13.
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injury occurred at tivorlc for pul-poses of a retaliatory discharge claim would have a

chiiling effect on the exercise of his or her rights because the employee would be forced

to choose between a con.tinuation of emplnyment and the subinission of a workers'

coinpensai;ion claim. This choice m-List be made by the employee knowing that if he or

she fails to prove that the cause of the injury was work related, not only will his or her

claim be denied, but the eniployer would then be free to terminate the employment

siniply because the claim was filed. As recognized by the Nevada Supreme Court, "In

the absence of an injury resuituig in permanent total disability, most employees would be

coiistrained to forego their euti.tiement to industrial compensation in favor of the

economic necessity of retaining their jobs." Hcrtzsen v. Hcaf•rah's, 100 Nev. 60, 64, 675

P.2d 394 (1984).

{128} Therefore, in accordance withR.C. 4123.95 and the basic purpose of the

anti-retaliation provision, we coiistTue R.C. 4123.90 to require that an employee must

prove only that he or she "filed a claini or instituted, pursued or testified in any

proceedings under the worlcex-s' compensation act." l he employee is not requued to

prove defmitively that the injury occus.red and arose out of the course of employment. In

so doing, we agree wi.1i-i tlie reasoning of the Tenth District, and adopt its holdiug that to

prove a prima facie case of retaliatory discharge, the einployee must show:

(1) the eznpl.oyee filed aworlcers' coinpensatioii ciaini or instituted, pursued

or testified in a workers' compensation proceeding regarding a workers'

coinpensation claim (the "protected activity"), (2) the employer discharged,

14.
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deinoted, reassigned or took punitive action against the empl-oyee (an

"adverse employment action"), and (3) a. causal link existed between the

employee's filing or pursuit of a worlcers' coinpensation claim and the

adverse enaployinent action by the einpaoyer ("retaliatory motive").

Sidenstricker, 10th Dist. Franlclin Nos. OOAP-1146, QOAP-1460, 2001-

Ohio-4111 a1: 158.

{l 29} Our holding today, however, does not grant employees the power to file

frivolous workers' compensation claims with imptxnity. "The scoPe of R.C. 4123.90 is

narrow and protects only against adverse einployment actions in direct response to the

filing or pursuit of a worlcers' compensation claiin." ^lyets v. Progressive RSC, I^ac., 8th

Dist. Cuyahoga No. 94523, 2010=Ohi.o-4687, 114; see also Oliver v. Wal-Mart Stores,

Inc., 10tb. Dist. Franklin No. 02AI'-229, 2002-Ohio-5005, ¶ 10. "R.C. 4123.90 does not

prohibit a discharge for just and legithnate termination of employment. It does not -

suspend the iights of an einployer, nor insulate an employee froin an otherwise just and

Iawfal discharge." Alark:ham v. Earle M. Jorgensen Co., 138 Ohio App.3 d 484, 493, 741

N.E.2d 618 (8th Dist.2000), quoting Brown v. Whirlpool Corp., 3 d Dist. Marion No.

9-86-20, 1987 WL 16261 (Sept. 1, 1987).

30) Several Ohio courts have fotmd that committing fxaud in the pursuit of a

workers' compensation claim is a legitiinate, non-retaliatory reason for discharge. In

I(ilbarger v. tlnclior ^'^ocking Glass Co., 120 Oliio App.3d 332, 697 N.E.2d 1080 (5#h

Dist.1997), the employer terminated the employee for falsification of records in
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connection with the filing of a workers' compensation claim. h.l that case, tlie

ei-nployee's ex-girlfiriend testified that the eniployee injured himself while painting

houses during the plant's summer shutdown, btlt told her that he would claim the injury

occurred while carrying buclcets at tlie plant. Following a bench trial, t11e trial cotirl

fouiid in favor of, the exnployer on the eniployee's claim for retaliatory discharge, wliich

the Fifth District affmned. .Ict. at 336, 343. In Kent v. Cliestep Labs Inc., 144 Ohio

App.3d 587, 761 IrT.I1.2d 64 (].st Dist.2001), the einployer terminated the elnpioyee for

dishonesty based on the statement of the e;nployee's co-worker that her indury "was fake

as fake could be," and ot-i the fact that the eaiiployee had previously injured herself while

Iifting a bale of newspapers outside of worIc. The trial court granted summaryjudgrnent

in ravor of the einployer, but the First District reversed, and remanded the matter for a

trial to determine the motive for the discharge. Ia' at 593-594. In another case from the

F'irst Disttict, Kelly ti^ Coca-Cola Bottling Co., lst Dist. Hauiilton No. C-030770, 2004-

Dhio-3500, the employer fired the employee for dishonesty relating to lifting weights in

excess of the doctor's recommendation. The trial court granted sumiiiary judgment, but

the 17irst District reversed, finding that a geni.iine issue of material fact existed on whether

the employer's stated reason for tennination was pre-textual. Id at 142. Finally, in

Ayers, supra, the employer teinainated the einployee for violating the company's code of

conduct policy against deceit. hi that ease, the eznplovee answered on a worlcers'

compensation questionnaire that she llad never been involved in aii autoinobile accident.

However, the employee had actually been involved in at least five auto3nobile accidents.

16.
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Furiher, testiunony was presented that the employee called the doctor's office directly to

reschedule hei• independeiit medical exan-iznation, in violation of the compaily policy that

only the employer can reschedule an exanlination, and that the employee represented

herself as soineone else in order to reschedule. The trial court granted su'mmary

.judgment in favor of the employer, aiid the Fi.ghth District affirmed finding that the

employee failed to establish a prima facic case aiid failed to demonstrate that the stated

reason for discharge was mere pretext. Ayers, 8th Dist. Cuyalioga No. 94523, 2010-

Ohio-4687 at ¶ 18.

{I 31} Tlrese cases are informative in that in each of tliem, the question of the

eniployee's honesty regarding the workers' compensation claim was determined within

the framework of the burden shifti.ng analysis perta.z,iiing to the true motivation behind the

adverse employment action. If the employer can show that the basis of the discharge was

fi aud or disl3on.esty, the employee has the opportunity to prove that the stated reason is

pretextual, al1d that the true motivation was the filing of the workers' cornpensation claim

itseii: An employee can prove prete•t by showing that the employer's proffered reason

"(1) had no basis in fact, (2) did not actually niotivate the adverse employment action, or

(3) was i2isufficient to motivate the adverse enlployment action." .Fefguson, 12th bist.

Butler No. CA2008-11-283, 2009-Ohio-4132 at 121, citing ffjysong v. Jo-Ann Stores,

Ifac_, 2d Dist.lViontgomery No. 21412, 20{}6-Ohio-4644, 113; King v. Jewish.Ilotne, 178

Ohio App.3d 387, 200 8-Ohio-4724, 898 N.E.2d 56, 19(lst Dist.). Vtire tbinkthat such an

approach is appropriate in this situation as well.
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{l 321 However, we do not reach the issue of whether appeilee put forth a

legiiimate, non-retaliatoiy reason for discharge, or wliether appellant deanonstrated that

#he proffered reason was pretext th.rough evidence showing that he did. not in fact lie or

commit fraud in the fililig of his workers' conipeitisation claims. It is well-settled in Ohio

that "a party seeking sununary judginent, oa1 the ground that the nonmoving ps_tty cannot

prove its case, bears the initial burden of iyoYnziyag the trial cozirt of the basis for the

rnotion, and identil'ying those portions of the record that demonstrate the absence of a

genuine issue of n.laterial fact on the essential element(s) of the nonnlovin.g party's

claims." (Binphasis added.) Dresher v. Burt, 75 Ohio St.3 d 280, 293, 662 N.E.2d 264

(1996); see also Mitseffv. Wheeler, 38 Ohio St.3d 112, 526 N.E.2d 798 (1988), syllabus

("A pariy seeking surnmary judgment inrist specifically delineate the basis upon which -

suinrnary judgment is sought in order to ailow the opposing party a meaaiingful

opportunity to respond."). "If the rnoving party fails to satisfy its initial burden, the

inotxon for stunlnary judgmen.t must be denied." Dj-esher at 293. Here, with respect to

the retaliatory discharge claizn, appellee made no argumelit that it provided a legitimate,

non-retaliatory reason for discharge or that appellant failed to provide evidence

demonstrating that the reason was merely pretext. Instead, appeilee argued solely that by

failing to appeal the Industrial Commission's decision disallowing benefts, appellant was

collaterally estopped or barred by res judicata from establishing the workpiace injuiy

element of his claiiu. Because we llave determined that a workplace injury is not a

required element af a retaliatory discharge claim under R.C. 4123.90, and because no
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other grouncls were offered, we conclude that sumn.a.ry,judginent. for appellee on the

retaliatory diseharge claim was inappropriate.

{J( 33} Accordingly, appellant's first assignment of error is well-ta.lceii.

D. Intentional Infliction of Eznotioual Distress

{5 34} "In a case for intentional infliction of emotional distress, a plai2a.tiff must

prove (1) that the defendant intended to cause the plaintiff serious emotional distress,

(2) that the defendant's cflnduri: was extreme and outrageous, and (3) that the defendant's

conduct was the proximate cause of plaintiff s serious emotioijal distress." Plaiing v.

Waste Mgt., Irtc., 71 Ohio St.3d 408, 410, 644 N.E.2d 286 (1994).

{l 35} In its motion for sui-nmary judgment, appellee argued that it was eutitied to

judgment because its conduct was not extreme and outrageous as a matter of law.

Extreme and outrageous conduct has been described as:

Tt lias not been enough that the defendant has acted with an intent

which is tortious or even cri.minal, or that he has i€ritended to inflict

emotional distress, or even that his conduct bas been characterized by

"malice," or a degree of aggravation which would entitle the plaintil:L'to

punitive damages for anotlier tort. Liability has been .found only where the

conduct has been so outrageous in character, and so extreme in degree, as to

go beyond all possible bounds of decency, and to be regarded as atrocious,

and utterly izitolerable in a civilized community. Generally, the case is one

ux which the recitation of the facts to an average member ot'the commtulity
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would arouse his resentment against the actor, and lead him to exclaim,

"Outrageous!" Yeager i^ Local Union 20, :l=eatnsters, Chrzu fews,

YYar•ehousenien & Helpers of "Arn., 6 Ohio St.3d 369, 374-3 75, 453 N.E.2d

666 (1983), cluoting Restatexnent of the Law 2d, Torts, Section 46(l),

Comment d (1965).

fSf 36} In particular, appellee contended that appellant did not ptusue a valid

workers' compensation claim, but rather attempted to colIect benefits for a non-work

related ir,jury. Appellee stated that "js)uch deceptive conduct constituted a legitimate,

non-discriminatory, non-retaliatory business reason to terminate [appellant's]

employment and caruiot be found to be `exl,xexne and outrageous' conduct," so as to

support an intentional infliction of eniotional distress claim. Further, appellee contended

that the termination of an at-will employee is an exercise of the employer's legal rights

a.iid does not constitute extreme or outrageous conduct. Appellee relies on.Tones v.

1%ffzeelersburgLocal schaol Dist., 4th Dist. Scioto No. 12CA3513, 2013-Ohio-3685,

42, for the propositton that

"Termination of eniployment, without more, does not constitute the

outrageous conduct required to establish a claim of intentional infliction of

emotional distress, even when the employer knew that the decision was

likely to upset the eniployee." Moreover, an employer is not liable for

a plaintiff s emotional distress if the einployer does no nlore than "insist

upon his legal rights in a permissible way, even though he is well aware
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that such insistence is certain to cause emotional distress." (Inteznz.l

citations omitted.)

{¶ 37} Appellant responded by arguing that he never lied about his workers'

compensation claim, and that his claim was supported by the medical report of Dr. Ahn,

who examined him as part of his workers' compensation claim, and by three eniployees

who acknowledged #ilat appellant said he aggravated liis kaee wllile moving cabinets at

work.

{Iff 38) Upon our review of the facts, viewed in the light most favorable to

appellant, we conclude that no reasonable fact-finder could find that appellee's conduct

rises to the level of outrageousness sufficient to support a claim for intentional infliction

of eznotional distress. We hold that, under the circumstances, appellee's actions in

termiriating ari at-will employee do n.(yt go beyond all possible bounds of decency so as to

be regarded as atrocious and utterly intolerable in a civilized community. Therefore,

appellee's actions are not extreme and outrageous as a mai ter of law, and summary

judgment iui favor of appellee on appellant's intentional infliction of einotional distress

clairr► is appropriate.

{lff 39) Accordingly, appellant's second assignment of error is not well-taken.

ITI, Con.clusi.on

{l 401 For the foregoing reasons, the judgmen.t of the Erie County Co-Lirt of

Conunon Pleas is affinned, in part, and reversed, in part. The niatter is remanded to the

21.
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t7ia1 couzt for furtherproceeciings on appeltant's ciaian forretalia.tory discharge under

R.C. 4123 .90. Costs of this appeal are to be split evenly between the parties pursuant to

App.R. 24.

Judg-nient affirmed, in part,
and reversed, in part.

A certified copy of this entry shall constitute the mandate pursuant to App.R 27.
See also 6th Dist.Loc.App.R. 4.

Mar1c L. Pietrykowsld, J.

Stephen A. Yarbrou h, P.J.

James D. Jensen , J.
CC}NGUR.

°Phis decision is subject to further\.l^ng by the Suprenie Court of
Ohio's R.eporterof Decisions. Parties in-terested in viewing the final reported

version are advised to visit the Ohio Supreane Couzt's web site at:
http://www.,geo.net. state. oh.us/rod/newDdit'?source=6.

22.
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LUVADA WEES®N A,-LERK47FCOUR75
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Cdai4^ Numbor: i.2-0dOZ3.6 ol.nxms lioard: 12•8407.1G
LT-ACC-oS1l-cav

PCDI: 2122842 r:ichael P. onderka

M2CNAISL P. ONDPKKp

2.4217 KNETSIFL 8t7

VCitihll`X0M1f 01•I 44009-9261

Date of Tsijurya 8/09/2012 Rick N+lmbes. 11.40673-0

This cla.i.m hae beexi proviounSy allowed £or: 8mAA$bT RxGIi7+ =L* & LHG, •

i'hi.e matter ssan board on l0/31/2012 beEAre DistricC Itear3.nsx Of[ioer pnggy

Narcing pgurtsuant to ihe iaxcvisiansa of k..C_ sections 1122.34 aad 4123.511 ®n r.tae
fti3loaing :

Aa.'PIzAL filcd by 2niploy£r nn 10104/2022 Erom the order oE 'tfie AdminiS4raCor
i®aued 09121/2012.

zsx®e: 1) xnjury Or Oecupationa2 Dioease Allowance
2) 'Pcnfaos-axy •t'otaY 33itpabi2iL'y

3) F011 fgeekly Ytagos/averaqe Weekly tsa9es

NaEices wrara mailad Ca the Injtxred sVark+3r, gho mpioycr, t?ar3di: respect£vo

represeateL•zvoa and the Adminisnrator OE the .i3ureaa of Ptorkerar $Qmpenaation not

ficwe•Y t.ilan €oareeocs (14) dayn prior to thz-a datc, and tho foilawing were prosent
Caz GBIe bearirig:

APPLA12AitICH na8 TIlH IMF78ED LPQRRLIt: Mr. and0rko

rePri6ARtiNCC POR TfiJR. =4PLO1f1:Rr Mr. YUrt:z

rsPt'tSAleAluCS: B^OIt ffitrc ?sU143M85Tit2iTOTtt tTo Appearon.ae

Piat ordor oE the 2&dmieeigtry,tora dated 09I21/2012, is vacated. -

The Diatriat Heari.nq oftiaar finds that Mr. +3aderlco did nnt s¢stx€n an inlurar 3at
the course of erising ota9a of his ea6ploycaent as a%Seg^ad. d'hex:cEQre, t'sis Clai.m
i8 D.BFi£CI9D in .itfi entirety.

At the hearing, W. Cnderkn* l;ex.tiried h3sat°be ^aap 3.nvq2vc:d in rqarranginq B;2ae
®hop in hie capacity aa a mechanic. l^LC aLated that his right knee hurt. He
testitied be ncvcx ha$ aay grobletas wir3L his righti knee prior to thas aSipged
incidenS .

On tha ctecte in guest3.on, Mr. ptadorko ytated iae was asovia}g a Eabla cuheal his right

knee and leg eLarted bother3.ng him. Tiierei`or,s, he Coid c,n-workors ia.c was going •
home car2.V. On tdec wa•y 8iome, according to his testimony, he sL•ssppi;d to ;avrchase

gasoline for his vehicle and stopped on Cbe islg nd curb and feli: hic knaec give
"lay ,

'rho medi,qai xneogds on file inc4.i.cai•e that bir. Oaderk® tvctu eeut at. MerCy rioGPitai
La I.ora$n, Ohio on 08/09/20z2, The bandwrzCteri history within Merpy iioapitai-s

racorcis d®cumenes thaC Mr, Onderko had had right knee gsain #or Na coupic of

weeks, but today took a sceg off thq Gurb and hearel a pop,Y The District

Hearing o[C•icer nozes that there is no refcrence wlaatsoever to a work related
injary vrithfn tha t•ier®y Rogional Medica3 Center Itccords.

v.°here is axx offfce Ccxaro Dr. 13iro datcd 08110/2012, wherein Dr. Riro indieatec

(II1406P) . 'z Yaqe 1 i1Jt/Om
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Uhiu ind^sstz•inf ^:nnttr^fssion

RECO.R ^.l OF P-fZOCEE DINGS
C7.aim htuncJser: 12-840716

x•.haL I3r. ®aaclerko aursL•airxed an ir.jtarx i•.Q h.is knec aPpxaxamately rs.fx avenka pr3.qr
eo the 44/10/2012 visit. a°hn chi.4t aar+plain ia ]Liat:ad aa r•nghc knee

xneCabilXCy. D. &3zro(u otEicr_- a.aLe xieacribea thc prxax .iza]ury itx detaib,
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fem$+laa^a'ig eddoe13
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t2o-M inaeeuratc. B&e otatsxd he had ContacL-ea3 r?r, uiraes oE.f.icc aad requastod•
tlxa,t Dr. ftitr aox`r'ect t8iia afEico .elaat•e becrxuar -tar. on.derka maintains he Aevex
had right knecs ixxjtary or'vympL•omk Qrisar to tUis alleged indust2ia2 injur;y.

icoaevcx, there aro annltip2e witn:ess •sttttemen.tx os% fiie Erora cta°wax'korg thaL
indiOta te L•hat Mx•. Lkaeia[ka lta.d L•isld ca-ivrir3eerxs abcstat rirevi.nu.e pxuhJ.ompr "g la hig
rzyht I<nep. .

T'd?e Die trict. Bi.earfng O.EEitar is not persuaded t•l:ot c3ae coiavnents In Dr. .dira*'s
o.E&'ica notece ai^a inaccurate Isa.sed osa aoaxtemporaneous raports t'rsm 0o-•wnrkera
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oEtiae 410t4 a7;sa in4ic.a.tea khmL it wiau aaL knsswm prior to O8/i7d2012 •I:tpat sr.
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X.C.Q.H. 2kAdl1 L'OZr?AW T'!3S# Z3SiFCRUCI1$QW POR 08YPItiY$]TNCr A 1Vk&SW0IlT7. ONCD Yot3 iLAV33
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Lawriter - ORC: - 4123.90 1)iscrimination against alien dependents di-dawful, Page 1 of I

4123.90 Discrimination against alien dependents unlawful.

The bureau of workers' compensation, industrial commission, or any other body constituted by the

statutes of this state, or any court of this state, in awarding compensation to the dependents of

employees, or others killed in Ohio, shall not make any discrimination against the widows, ch€ldren, or

other dependents who reside in a foreign country. The bureau, commission, or any other board or

court, in determining the amount of compensation to be paid to the dependents of killed empioyees,

shall pay to the alien dependents residing In foreign countries the same benetits as to those
dependents residing in this state.

No employer shall discharge, demote, reassign, or take any punitive action against any employee

because the employee filed a claim or instituted, pursued or testified in any proceedings under the

workers' compensation act for an injury or occupational d€sease which occurred in the course of and

arising out of his employment with that employer. Any such employee may file an action in the

common pleas court of the county of such employment in which the reileP which may be granted shall

be limited to reinstatement with back pay, €f the action Is based upon discharge, or an award for wages

lost if based upon demotion, reassignment, or punitive action taken, offset by earnings subsequent to

discharge, demotion, reassignment, or punitive action taken, and payments received pursuant to

section 4123.56 and Chapter 4141, of the Revised Code plus reasonable attorney fees. The action shall

be forever barred unless fiieci within one hundred eighty days immediately following the discharge,

demotion, reassignment, or punitive action taken, and no action may be instituted or maintained

unless the employer has received written notice of a claimed violation of this paragraph within the

ninety days immediately following the discharge, demotion, reassignment, or punitive action taken.

Effective Date: 11-03-1989

http://codes. oh.io. g ov/orc/4123 .90 1/30/2015
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

tUlICHAEL P. ONDERI•C.C3, )CASE NO. 2013C1®01$7
)

Plaintiff, ) JUDGE TYGH TONE. )

V.
) AFFIDAVIT OF DAVID HAMRICK

SIERRA LOBO, CNC., )

)

Defendant. )

)
)

David Hamrick, after being duly sworn, deposes and states that he is the

Corporate Director of Human Resources for Sierra Lobo, Inc. ("SLI") and that he has

personal knowledge of the factual statements in this Affidavit.

1. Michael P. Onderko was hired by SLI on November 15, 2010 as an

Engineering Tech IV in its Milan, Ohio, plant.

2. On Monday, August 13, 2012, at approximately 9:00 a.m., Onderko asked

me if he could return to work on light duty status. I told him he could not return to work

because of the medication he was currently taking.

3. In September of 2012, SLI appealed the Bureau of Workers'

Compensation decision in Onderko's Claim No. 12-840216 ("Claim").

72690521.1
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4. In November of 2012, SLI received the Ohio lndustriai Cornmission's

decision which denied the Claim in its entirety because the injury was not work related,

5. On December 12, 2012, Onderko was terminated from SLI for his

deceptive atternpt to obtain Workers' Compensation benefits for a non-work-related

injury.

FURTHER AFFIANT SAYimTH NAUGHT.

G

DAVID HAMMC

W'^^N TO BEFORE ME and subscribed in my presence this day of
- 2013.

NOTARY Pt3Bt..1 ^ '

$614kg J.
^^^^^^

&sWAMAMb

72690521.1
2
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IN THE COURT OF COMMON PLEAS
ERIE COUNTY, OHIO

MICHAEL P. ONDERKO, } CASE NO. 2€113CV0187
}

Ptain#Iff, } .lIJDGE TYGH TONE
}
}V.
} AFFIDAVIT OF APRIL REEVES

SIERRA LOBO, INC., }
}

Defendant. }
}

April Reeves, after being duly swrn, depose and state that I have personal

knowledge of the factual assertions contained in this Affidavit.

1. I am employed by Sierra Lobo, 1rrc. in the Human Resources Department

as a Human Resources Generalist and have been since March 8, 2010.

2. On the afternoon of August 10, 2012, 1 received a telephone call from

Michael Onderko ("Onderko), an at-will Engineering Tech 4 who worked for Sierra

Lobo, Inc.

3. Onderko told me that he needed to talk to someone about light duty work.

I asked him why he needed light duty work.

4. Onderko told me that he blew out his ACL and he would be having

surgery. I asked him if it happened at work and he said it did not and that he had been

having problems with it for a while now.

72768325.1
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r

5. Attached to Sierra Lobo, !nc_'s Motion for Summary Judgment as Exhibit C

to the Mark J. Va[poni Affidavit is a true and accurate copy of a memo ( wrote after the

telephone call mentioned above.

FURTHER AFFIANT SAYETH NAUGHT.

Ai='Ri REEVE S

.^^

in my presence this day of

NOTARY PWBL[C

State ot: obfo - ftwa ctounty
Swom ata€ admalm an

^^
apUedret8 ^Fe#aa'^ me and t®tfk $i1 tlft t^C ^19a^#3e^

ss€ perpuly that Me iana€np stjW"ta €g trse anaf eorseet
'GLA[)Vs U. t1.9RT`iO, 11,21a3 p Public Camm* 2013aEE•448010

MY Comanasstors E)(pires Janitary 21, 2010

SWORN TO BEFORE ME and subscribed
^^^eM,_`^^ 2013.

72768325.1
2
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IN THE COURT OF COMMON PLEAS
- ERIE COUNTY, OHIO

MICHAEL P. ONDERKO,

Plaintiff,

V.

S I E 3 A t%A'3 LOBO, I n 3C.,

Defendant,

) CASE NO. 2013CV0187

)
} JUDGE TYGI°l TCfNE
}
}
} AFFIDAVIT OF MARK J. VALPONI
}
}

}

Mark J. Valponi, after being duly sworrt, deposes and states I am one of the

counsel of record for Sierra Lobo, Inc. ("SLI") in the above-captioned case. I have

personal knowledge of the factual assertions contained in this Affidavit.

1. Tabs A through K of this Affidavit, as more fully described below, are true

and accurate copies of documents obtained by the undersigned from the record of the

Ohio Bureau, of Workers' Compensation CBUVC") maintained for Claim No. 12-840216

("Claim") filed by Michael P. Onderko ("Onderko") on August 13, 2012 and August 28,

2012. .

2. Tab A is the August 9, 2012 Emergency Room record of Onderko's visit to

Mercy Regional Medical Center. '

3

Biro.

4.

Tab B is the August 10, 2012 office note of Onderko's visit to Dr. Jeffrey A.

Tab C is a memorandum from SLI's April Reeves regarding an August 10,

2012 telephone call she received from Onderko..

5. Tab D is the First Report of an Injury, Occupational Disease or Death filed

electronically by Onderko on August 13, 2012.

6. Tab E is the result of an MRl administered on August 16, 2012 to

Onderko's right knee.

72690651.1
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7. Tab F is the Request for Temporary Total Compensation filed by Onderko

on August 17, 2012.

8. Tab G is a second First Report of an Injury, Occupational Disease or

Death filed by Onderko on August 28, 2012 regarding his right knee injury.

9. Tab H is the decision of the BWC mailed on September 10, 2012

disallowing the Claim.

10. Tab I contains the decisions of the BWC mailed on September 11, 2012

and September 21, 2012 vacating its earlier decision and allowing the Claim with

modified temporary total disability payments.

11. Tab J is SLI's September 24, 2012 appeal of the decision set forth in Tab

H to the Ohio Industrial Commission.

12. Tab K is the decision of District Hearing Officer Peggy Marting mailed on

November 6, 2012 denying the Claim in its entirety because the right knee injury alleged

by Onderko was not work-related.

13. Tab L is a true and accurate copy of Onderko's Response to SLI's First

Set of Interrogatories, Requests- for Admissions and Requests for Production of

Documents Propounded Upon Plaintiff Michael P. Onderko (exc[usive of documents

produced).

FURTHER AFFIANT SAYETH NAUGHT.

MARK J. VALPONI

`,;r P BEFORE ME and subscribed in my presence this ^ f day of
Sep :^0^7j^' BRIANE. ^aStA

^ ' At^m^e/ Ai l.aw
NOTARY ptJBt.IC

«^ ° a STATE OF OHIO
$' MY Cammisslon NOTARY PUBLIC
...... .:.° Has No Exp. Date
,t a ^ aN SectiQn 147.03 a.pl.0, 2

az69a65i.1 g"l'Itt,'
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07g00.80499 aeF 79-96f12'!

.•.....`^ ^ ^2^ UR1Y ^^IC ^#FE SPLT^1 .

: ^ ^^ • ,

. ^^

PAG^ ^1t^ ^ RCV^A^ 8ffi^1^Qf2 ^a^4;^8 Pf ►̂ (^^sf^^ ^^y^ight Tirne^# 5^^^^^^^^^^43f1^' ^^I^, ^^^^^^6^' G^11^; g^^^kTl4N (^^ss}:^1^4
sLro0®0s0
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^4f'^^F?, il#9EC :

E^`i^P-ROENOY DEPARTMENT MED1CAL RECORD
^&C1r^t ^^ ^Z:i3q ^ fAP 9 CT ^ t3FEtGw
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r , c

^'^ ^•^ ^^^
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^ l^€#Ef,;^a^s at#a} ^at6'^'^e ^€oFtt^ Fat4mMo^Frrkd Emratiaa
Te}cay Wtiic Gs"l60latyv PlIVc €.;I'N

^Q^edEC?a ^^3t^+s€e^} ^ hqDf samPl ^vnt ^Et^K
^r€sr^^ ^^4^^ P7A OI:efa5 TWIAW
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ta4 u

CL^p:
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R"bEt 'e- ma ^ )^^l3^^(4aF^^f7^e{Estt^rrti^
$h^^Tt$}'$^has^tv $Id`s°^ ^.n

:,Efii^'E^'ttf^&tcPfs s.er-^#rt^orik FNi24
^3td""e

PSYCH:
RGERY #R^EDURga

Rs9pF^a4^a^y f ^e^,a ^^ tm
A^tsAe^dam^ f^€^el35ts4g

GAN Cet^ erdid±F - -ans^^stfamx ^ m
ElpFC^a:a7

'"Oors _. _ _ Ti3m4Pt' __.----

i#^^a Pe'wvsfpat^fr*
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1$ SF€tsp t#C0 rrx5lsu;a ^
ENDO° #^ Fa€iFS6vaEEZ^^tsU^tS ^

^ld^gd^^ F^uetY^3 Ceyruc^^ ^vFjrd(p^q6Ea^P^rt`^1Fn:y^c^s€$ t^E^zvA3^ REn^^F
S^lr aa€ t ^^^ _ Notd Ca^ LFF^eraPcef n^FSr^rsnas^._- „„p a^a ^Fart 0 €50
F1q)vfa;EF B E SkFn 3#t^F€tiFaa^¢r$' FAM(t Y WISTOW^s ^ P^$^i^e 11wn-oorzb:buFqry^ ° rA3 k7k^c s^tg^
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°- f^

8P_-_ (^ a^^ar1 ^a^ttEary r^(Iti
Pfl11AL§ lSX^ ap¢ ^I RA C) Fse

GK^tdS ^. E30awnt ap^ar

^l58r^s^: ^fitr9 13 MWtru9u tl 1SOvOM Ll $lf1C7

. ^ "

IASUTAL 6TAT$JSg Oddntatwin: At+ara e4 E3 0<Fp Oaioalted x

Maead & a^#fe £^^r^sr^r

E^1ES; C^t^nof#Y^^ltaia ~ '^- w...^
PUPas & aslaas ^ l^,^t^
V^taRI 14aasatt^+ ^ SSm^ ^g44

Rtrtdi

ENMTt EM
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. TP^t^a

{ase^CarBk^Bia^a} I°; CTA

----

r# B-gtl 13 Ncr Mucm^ citft Gaifopa r3E Rift

Pia3E;4s
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otiDERKO .fiAtCHAE:t° qn„^nI^ 1"2
^^^^^^^ H#diA^'d 13F1 ^4'5a

^Y$^^GgRa C^ Y 'Y SEn?^ M

i^3^Jr^rmoE1 ^^^^ # •

t.YMP#1.

Rx3! Natsrc3vsosui}vtntect atmus _X'q A ft

f3AOt4I °

tut^^salWraeaYFwa1Moum[ogrjcaj SxPM 008
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^^s^raaa
!<Safl^^ ^3r^ri^9^a ^a ^^

qWabqlEvm_ P3arstam Ref#+^^^

Q Seer &Pr„T, i^ifi SBEra9ti Sada Exaas4

SM kvrmat cdw ^^^tt & €fsy 0 Gla}ahawa r Pnla
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^ood PraeodUre N

WQvnd SKO9.

Lengf,k- Depth•

r^rae^th^^^:

010a^^d W[fho Q Sone 13 Ba€adtn* 13

Forstgrt Badya a No 0 ya^s

TafrdoWairat ftivalvemetat [3 yea ^ No

OIoSecf tvttlE Q 5utur^^ C3,%apt0a 0 St&d Steips EJ MfrajaWnd

DrOssRrzo, 0 ^adrrew{n 'D gundaga © Aoo 0 axpnnt

dnrsa 6y-)^ Y^l^l 0 E'40fNP 13 WGe El phy,-ldnn saapsavisEgni10n0 ty: 0 PtflySlGiara PAEJlNP E3 Nurse 0 €hya£iuisaa >lup€ae+nafsan

Y!a-C 18'dP ^iga^aaiafr^:

A ^^
^

Y
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Ai?. 2012 4;2 7 PM
pyd̂

Al

ii^ i4Y

f. l'Ah l.At=(1J

EMERQENCY DERAMENT l^^^^CAt aF.CORD

PHY^^^^ ASSI-STAt+iT (PA) WFURVBSOR OTF,a
^^^k187Fp .8€ae^i4 eYftd p'#k4iiltlf4 theF$tidliti with th4E Pjc ' .iv^tltP 2U b UA1101

und d1spwi§geap diiuleeEarex^ anti #^#a,^ ^[ej&t ► fl^,a Pfi, nar:gv

^ i a>^o ez ttlOurged eitta3raEs^csar^eaasEela^u ra^arc^d (^^g n ra`eetg szcrtat;).

^^^f I't

40. 7975 P, 5
7,1ACea0*1

fi^h1p^^.1As^Ht^G p^^R.rO^O^1i^^
037561-
KCsi^ift^, 9 y
?ANOF-R, G'RY

• ^t^^^^^3^^^^^^^^^^^1^^^1^^^^^i^^^^^^1^

rv-4,k7

^ttlldbi49>^ ^414^i9t^t ^SOd ^ff ^ ^Af'U1U'^ Edt
El Rsnud+srs9anass f0sk 0 HwPRsiA€4ulred
13MLF

0 Ttloa Vmn a doWia €Vagrsoxb t>amm ft
^n6^^i^11ni^ #^o6s^^ t^^€^ ^,aggs^€^nnrat^^1^P^

^6a ^axere^^4x^ tn t^e ^ ttr^
--_^

^^.,^^l r^?^

apolmoan sjiwsed

-------- ----

P.czetd1tt-oovponsic€ns1m1on MGco^ OFatr U €vOr I30tlglcai
$,$1d1w MMOe,Wtp+for mrain$Om
G 1JnoBaBSin vs 131vr,ia2is mqaeaw) Qf&TK-sqslw dIs*we

13 Kqgasaa^a 00,1eOr -

Rciet]i11+egEJ E2adssc

s s: OFAfS O'{EC.E O3W 13PE£?5 1105

TLOM^g,"M Y0:

Cwxf1^lw El;tOe OFaiB [`,1 OesaYt9id 13CM01

T^Se^ udtlilso,1211 11o4e& nn pnge 4

.,.,.._^---•-`.- . ._. ...- ._.___._..... _____ . ^`^`o'^'
3 ^^ 3^^f^&'E`̂,YSI{EE^

_ .. . u„^^- ,^: ., e_. ^ G .,^, e . . ^ .

PAGE MI ROVO AT S1iId2012 4r24,S PM[Eavf2m DayIIght
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MERCY UGI4NAL ME, DICAL CE, N`J[`JCR
PRIKARY

P3t[^tttT^t$
Ctran;}ireu€t: RL &ea CaIf TEngh Pain
Tr3age'F'anaes Tha Atag 09, 2QJ.2 17_I5
F3tgency. I,avel 4
Beds TD SFl`
Initaai'tTffal Sign.s: 619120I2 17:08 . -

RP: 142191
02 sat:43 tan ra.

No, 7975 P. 6
laeiLl^tarko, ^111

BO^. 1211571960 MS1
WtlHr,148.r1 Kg
M¢dItw. 40375613
AcCftlurn: ?30990499

RI} tlttaud.iatg<
Fr^ma.ry RNs

R;i4
T498
Paut:1U

XNOWN.rkLLMLG1M
Paexertt
NgDA ELfncrar:'arrsrg0

7C^;^C^^sn+an^ss muon^s^.^ .
itVlWNG UPIr To ER withrlo paiu in rsght ealf ur bghfnd l;m x ocup3c worjm. SEtpprd off oulb

at 1" and htard a tstap. (:aatopF put ureiglit on le:a. liad ico on area. No $0I1> N€l fevar 41111s.
ASSESSUfSNZ:^ 51 ya rnale, Aaad{)x3. SIc;n pwrd. resp r4g tay. Right leg without TWnass

sivu.liin& Polses strang. I3as sratchw w€th Wnt, itt a wiieetchalr t'or comfort,
f?®UF5TZC 1r111,GENCI.?° Patienl daea fcel aafa at htante
lrtf27WTIONGOA'TIZi7Lc F'ataent or somom oivso to tiavm has not been out :aftht oouttry in

rire last ten days.
riDVAi#'M Ia1R==° Patiau does nat have -onc. .
COhf`PLAINT.- Itt ltneeCIf Tho Pain.
ADMNSSION: URC#EtCY. II, umi 4, TRAMPOn- Walk izt, M. WAIT.
W rN •€4iderkof Michael, AM- 5 1, G32MIM.. mal^aDE}Bs T[tit Dec 15, 1960, TM

QF rx ; Thtt Aug 04p 20121664 IKO WEiGHP 14UF WDICAL 3fti3COR^ M- 0037S6I3,
U^ ^ "BF4 730090499, PERuON ED: $00194213% AtieardinV Roanitcx k3r'sa^t„ ^tefcrritzg:

Vuger,CsacyW,.
PREWOUS VfSrl'ALL2iRGMS: Ncda.
WTALSfCsh& BP I42/Pt, PWso 85, Itap 14, Tmp 9&Pain iQE,°OZSU 98, c+n m, 7C.imo 81912DI2

ALL£RG''tmcacAm
mewers1

C(7 M11T MEI}iCATIQNS csntxc,am)
ft¢saicar: once a day. .
.4tttL0b1Rtre gcsytaW tiwca day.
Reqsrap. -once ntty.

PAST hOPICAL '1't?R^1.' cftavpca.xQez axsset&Q
11fZDICAL AIIST'ORY.• Hatary oP3cnxcrtonslou.
SIIRCr1t:i3I, W=Ry: Miary of orfltopedit, IL-fc. ^-nec, Histary oftwisi#iectaay.
PSYG'.874TR'IG JRSWItYo Na pr®vloeas psycigiaxric h9suyry.
SOCIAL h'fSTORY: L?enies xlcoliol abusa, Denies tobaGCo abuss,Dcnies 8rc€g s6tw e.

MBDi(CAT€ON SERVICZ umSrrn. - . ,
Ketarvlua Trurraeflkrrsiirtc: 00dr: Ketvanln^ ^rtk^nethamin^ -- ^a5eo Gt} mg ; TM

®rdercd by; Nitta Tf►.vmas
i3ntered by: Ivina Thomas Titu .Alag 0, 2012 11,46 .
Lloeumented as given by: MariiynPratc'I'i3et Aug 09.2012 I7;35
Fat;ent, lvfesiicatian. Dase, Raiate and Time yeriCiad prior to artniLtistra.tioti.
livf zned s̀eat4vu,Amout Slvan: 6{Img,.tuCrsd4carion ndsnintstcreclto rigtlEElipfGaerccrpa4sent, t1=,rouce,
doso and reae<.iication confircned prior to adminisfrotiort Patiant advised of wtiolts and side-clfwts
prior to adrninistratlon, AlterBFes aonfirmed ancE tnedicaticms rcv€mod prior to adtninistratavn,

YraPucd:'.1"ttu AUg 09,2012 1861 tsY PUM Pa$^ I af2

PAGE01 I RO4D AT OIf 112Q12 4,24:58 RIEastem Daygqht Timel f SVR,(MNFXFD03113 ^ ^NB; €445G47.$3 I ON; ^ ^URAV4M(mmis),W4 .
SLEt}(}po54
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Aug. 17. 2012 4.27FM ?ko.7915 P. 7
(}ndorkt}. Mtottatt
D0U:12/15f1$#0 M51MERCY 14EGXONAL HEDIC.AL CENTER wuHt: 108.9 ^

PRIMARY It^^dl^ec: 00^75613
Ar^rt^t^rn; ?3aa^^49^

Adrtiitilatercd by m.arilyts pratt 11sn.

DISPOSITION
t'AT19N4 e Dispusiti4ia: I7lsoharge, Mrposirt®n TrattspPYt: FatitylFrletld, Conclltian; Fsir.

(48:7d NTi
Fat.tcnt left the departananc, ci vsc gxnr.q

.I')REuCMPMN tm{s rrra
Naprosyh: Ta.ble# :;5q9 Y4: Oral Qtitantltyc °k#,* f*** Uttit; ltoute: Oral Schedule; every 12

hoursUtspense; -*- 14 ¢*4f
1'OTENT3fAL SEVh-I{E SWIItACTiONa tfssosaluc Trc:i:totltaenbus
Ovorrids Rationalc gennefits nutwiftb riek.Rsvtativect witlt lpafient,

1111 7ES: Dr. Bxaan Ftaanito, DO M0557100
C3eaaarle t}I{.

Wcodbrr Ta€s1ef:5f}OM$-S1+2g; Otal: Quaastlry. f**i**ib f1tit; tab(s)Rouw- dcal3Chedule:
ev,,,4y 6 bcsuta D}vense: *** DD

N0799: PRN PAAN
Dr. Brla,a RQtufto, D41"Rfl5571Q0
Geute&O$.

INSTRtTG°TIOIti1 prasrin
0ISCHA1tG.t~ ME "{)lilbDML BA-sY TUa--REAA K= PAlNt WY=TC]'°FEADf

CRUT& T7SH OFt I3A sY-'1'O-jtBAAe
FOELMM D€nger37Ct, 15ary W., Fitmtty Praclicg, 5172Lmim Itd„ LQtxan Oh 44053,

44028274211i Saba MD, Frani:, Clrt cOurMy, CRP 3fiyslci^ Offim West, 360D K#IW Rd.
100. I.orngsa C7tt 44053, 44MM0.

AP,BCIAL. Foliow up wi& yaur grlvatt< MR in tka Aid. Vomtr to $D If werm
-Ice aud ciavate,

DIA.GN tm 14 m
tWAL° iR2•MAt.Y,• Kme 3qjua^y Jump aoi£ied].

ViTAL MNS ravin m«toaz't:cscAmj
trfl"AL416M BP: 142J91: Fnlso; 85, Rc3g:14,'1`emp: 98. Pafnc #Q, E72 skr. 98 c►n rtz,'kixfla: 814IZQt2

17:08.

CAML=Campbell, LW UT=Ttroraas, Nlua PRAMuP►at#', A2Araiyn .

t'rFpace<f: Ttau Aug 0, 2012 1P.31 by !'RAM Bag®° 2of Z

: ^..

PAGE 761# I RGVDAr 91?0124.24-:^5
SLiQOQtl55
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Aug. i7. 21) 12 4: 2 8 FM k 7975 P. 8
^ar^tn. t3hte}

f]fi^1^E^Kf},?^1^tiA^^ ^y^=r^g^4DI92
,^

^aE^^c^, ^^^^. sg ^ ^^x
^ ^^ERGENC^° DEPARTMENY
NUR$t^^ ^^^gSSMENT

- ------------

^ ^ ^^ERG^^^^ ^^^^tIT^^N-t PAT(^^^ ^^^^SHF-ET

EE5^^^ronia Triage ComplaWd

2
^^^^ ^ ^^^ ^:^•

_ ^ ^ i .!6lwLb- .i..•^v 2C. ^•-- . . . .

- -- ------ - - ------

1NY^^^ENOU^ ^ OLffPuTWdA K E
^ ^ ^^ ^#Ol'ttIA#MIxtfxre R^^ex atze lnFu,,,d Tirds AwaL fype

------- .......
Time MOdIr^^^iOn ROtstO Commant

_ d • ^ ° __ _ ___._ tN1T1AL
. _ ^
- . ^- ^•--;,^°, . , - ., . . •

^-'^•^G54-^1A9.F^^kft Yf^e^St`^t'x:^ts:n ,^rtatt'aeE,ttaX;tn:^41f.7rS?t.6R7^aCn582•65dlC;e^a^9^29•C5
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Aeg. 17, 20j2`' 4:2$P{r'l

I

t '

Sign Document.,
^~ T^ f 73} N1^in { Giiart {( ^I^^ F^Ailfilfties { Gurrsnt MeG4^ } Beds { Msd! v'`WI Fa

ArChiva I MoR

Rt

Ottdei'kOT Michael Sesi: SF"C3 GampfoluFe alfe OP:
'F'#ttgh
}^csin

MRN; Ot3375693 $WAIJe: iihdl (121Wf860) #3ttiorst 'r-- • PuFme:
wo..r.•snnnnnsnn n^asesa. ines....._. . ^___. i.s.h. <._____

'1o, 1475. PaY. 4Ri'.2
_ • , i,

• /

Mo€^y R^gfonsi Medloat Centar• •.
_ tVfnrtfyn Pb^,E! 1a:2t •

cs^taente tlspo I Rapo►ts ( ^y crartg
{S^^Y ^ ^cdmi5sion Raq { AlE { ^le1p { t^agad! ^ .

142tS7 RpSp: 14 02 8ok: 96 on ril -

85 7rvrnp; sa patrs: q^

DISGftALRGE tl^STIZ1.tGTtONS

FINAL t?fACt3QSIS
Knee frtjury jonspeciffectJ

FaLt.t7Wt1F CofvTAOT.8

t3tngerDo, (Baty tt►f., Farrlily PrsoNce
6172 LegYitt Ftd_
Lomin Oh 44053 .
Phnne: 4402M-7420

Sabo MDt Frank, Orthopiadic Surg.M
CF4p Physician bffi^as West
3G00 Ko[be Rd. 100
IAQrafn fSh 44463
F'ftcne: 4402822A0t2

SPF-t;fAf,.IHISTRUCTIt)NS •
Follow up w{tti yol^r private MD In tiia Ai^. Returr► to al^ IEwvrsa.

'Ice and elevate

MEDICAL INSTRUCTIONS ^

KNEE IMMQBIE.IZER, Ei4uY-1't}-READ ' .

'iML:I~ gAIN, EASY TO-RF_AD .

CRIJTGi-iES, U51w OF, t~ASY-TC7-RF-Ai7

!?RESGRIPTdONS

Vicadin : Tabfet : 640 Mg-5 Mq ; Oral
pfspsnse: 10, Quantity: 1, Uni{: tab(s), Roltte: ©rat, Scfsadu{a: every 8 hours

Naprosyn :1 ablet : 600 Mg : f3ra1
Risptmse; 14, Qliantity: 1, llnil:: ", Route: Oral, Sc#iedulo: every 12 hoi*fcs

Patiattt vaicert tlndarstanding of discharge fnstru^,rtiorts and no further quastlorrs or cancerns voiced at thts flme.

. . ... , S_""'..^^ ...,...w..r...._._ ............. . ...ry

;#e..!l...7.^..<_.. t t t.s .. ^ <n't n f ^sna.snnn. ....'^.. ^_•_•

PAGE 9lt# RGY0Ar811^J24124;2^;S8Pi^(^^s^cm^ayli^h^Tfme) ' S^R^€Ma003lWONCV44564763 1 00, DURAT(ON (Ilitu.ss)
t

,414.. 8/712012

sLi0o0o57 .
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o?^13
ND

7tEiBRKO,MfQHAEL "OB1D91t2
• EcQMiT4rOR;AN ^^^-79?11^ 1f^64

w 61 ^€r^

_ - .r .

^11fn.//a`Yn•<.ra....•..,,.L....r f.....ftf. .....1.-^,. ..,...t:7_ _..d!'-•t n t r.n+nn.vnnx..a . r i .. .,
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Aug. 17. 2412 4:28PM `i 1

A'Cit^t ft^ts P.90
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Kh1EERr - AflO 49, 20721&45

R;GHT KNEE RADT{3GRAPIiS -- 4 VxEffiS

ridorCATrON Fcnee p$in.

G©MIMIS414 t3ar<e ttsraiZable.

Fn10ZNGS Vh&re is na acute arseous, articu].ar, or sa£t Ussue
abnortuali:y, There is nv joint eEfusion.

Derenarativs cna.nges are a faw, qreatest .in the mocEia1 campamnent

ZMPitUSION 'NQ ACi1TE RAUIOCRAPttTC E'IF#DIhISS IN Tf3E RTGUT tq19Z.

17&GEtiMTTVE DISEASE IZ MILD

TxdnsCr7.pttortiSt-• RAAfi,tHEftC
'Etead Bg- FRZDRTCH I! DEhTGEL M.D.
Ra1easeci By- FREI2£tYCIi H DEItiOL M. D.
#.e?eased Date Time- 08/1(}f12 1251

This dtxeumeitt has bean ele-atrtxnioally si.gy'r$d.
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09/1.3a`2912 14;56 F-AX 440c,. i35114 Qt3ltf9'L`UOQ^

THb^ ^^^LAND GLTRTIC VOUMkTIt3^
9500 Euclid Ave. CleVe:landQ Ohio 44195.

^Lntt^c N4,)TP^
^ep-axtm^t of Orthopaedics - Laxaa.ra

Jeffrey A. Bir€3a D.O.

NME : 011derl'.0, Michael ^
CLIklIC NO. 2--ffiSBro081-9
DATE C2F SERVICH: 00/10/2021_2

CHIEF CD^LAINT: Right knee ir^^^^ili ty>°

HISTORY: Some 6 wee$^^ prior to office visi^ pat-iexa.t a.ncuxrec^ an injury
vrla^^ein the knee wa^ flexed, ixs-^^^nally =ctated and the pat.ierit ^^ll.
Post fall tLexe was a krz.^^ effusion, ecchymosis and aeKr^^e pain. For
tW-s be• ^el^ tx^eatec^ with ice, relative xe-9t, crutch walking with
resolution af te^ ^eve^^ ^eeks time. The -Pa^seut ttieri vrent can -with
activities of daily living and ended up climbing a curb when the knee
"complete7,.y let Vo'z caus,ing aL second fall.

The patient was ^^^n in the emergency room. This occurred last p.m.
(09/09/2012). The cla.aaical di^^ois at that point was a.nternal
derazzgemen^ ^f kaeeA To this end, k^e was placed back on crui obes alonrs
with icing ra^euvers and a lmee imrdac^bilizer.

i. EXAK; Tocay the knee is - ^rac^ed 83, T3a W. There ^^ signif lazint
anterior drawer as well an, positive ^^^^^ay on the medial ^opect.

PIAN^ As the patient hp.s tried and; failed conservative vensaes ' we will
proceed ^orwaz;d to MRI ^^^inat:iony cx=tinue wlt3a the clinical
treatitc^nt '^f R^CE and bave the patient follov.rup pcsnt Pdit^ exarn'^tlon
in order to ascertain the correct surgical ^^^pul^tiora wFai^h wiU b^
^equi^ed for restoration ol functional capaoity. The. patxerwt is -aua^^
and agrees with above 9^am^ plan, Thus, -^e will follcxwup post Mal to
plan next step in oare.

Dictated Bys JP-ffray A. Biro, D.C.

,^aLte Da.ctatede 08/2'^^2012
^^^^ ^^ea: jd 09/3.2/2012
WCODEa Gi^EC.
f3Ca03526;8€'^CAitE

Medica4 Repository, 811392012 2a54;55 PM [Eastersi i.9aylfgtzt T"arn^]

^^iOD306^1
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Uit Friday, August 101' t received a fihone call frorn Mike Onderko, iri the late afternoon. Mike wanted

to talY to someone about light duty work. I asked Mike what happened, that ite needed iigirtdUty work.

fvlike told me that he blew out his ACL, and he would be iyavfng surgery. I asked Mike if tiils ltappeited at

work. Mike said It dl€4 not. He went on to say that he had been having problems with it for a whtte nQw.

i•iie said he titcrught-he might €tave aggravated €trnoving some things at work, but lie had been havittg

problems for a wixils now,

I tnfotmed Mike that we could not accommodate light duty, as we did not have any-€ight duty work
available. € had not seen any documentation, but Mike in formed me that he could not lift anything at all,
and cauidn't uTalk up or ciown any steps.

Mike did not like my response, and informec{ nye that ite wouEd justcail Tony Skaff or Marty Clffineer. It
was at tiiat point that I fransferred the phone calt to my manager, Rave Hamrick.

-April Reeves

.. •-'

., vr^

-.,

S{.Ia00Q 9 6
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^ • ^

^ { ;3^frt^^sFS ^zf ^^orimm' F^st Repo< ^9f a$l lnj^"y3
^^io l CaE-aponsaitiat, ^^^^^ational Diseaue or Death

^s^F3r<dEasi^sis ^3: VifARINtP+,tG;
Ek,r:afsmdie€^as'vxrnar^arsxdaaandQti«set^si5®ss^paaL^cti^#vrfa-Uscialnun arCLdarsvo:Euxc'cun^acxsa^r.Bsvr Any Ex+tc3x vrFru ubtaEns sw^fruc^sz?ioe #€o^x
t^rireacu3rotsrsev^ti^9abp^nuvscaro3>€rc^t^cm>^dl>t^sef;ts^e°utrshsvzt^tG^sr.Cn^pa€r}sia3¢#av;safuneclssrx3resilca EJfC. rir sstEP-tfaxss^a3R a1rp1^}•a^ a4' k3^v;u3^^Y
ft`cni-M asoc Vaisat^saAaardzatt>^ss3ftt€apgtcmA'1eartNvst cuFad^saFsit^ss,a.iar tTee4Erar€;'sneftFssFaen m4s;^Ex,:s^nar^ntra?^esita^3i^x^+nakin^txiaa

' ° R^as3F'a§f€h^#ia.t^3S8v^s'sFpgtE&<a^l^ttseasl3BY^r^tnddr'S^Ei^.'yt^ta:^i^u.i'^dis4^¢rt3€^i^str^Efrurf^ptt ts3^a€^maDn4s€ara:x:^}si:?^aanx3st+a3sa3k^sxt^vtFni;nF^a
iz^v€^g^r^€p^3ar,a2eFF;w€s^3^€w^kEsi`^si^m8°^^'^ atsEx€is€sat^taFY3^F,uss.^,;^?nrz3e3€yr^trn!na3
^t^afi3zSS^r^z3vrrECe^€hE^¢s3^3c^3€ncLsr^tt^fiE€?SUdar3feeutx#^zaaen»as€#^^tax:^i^^t€s^szo#^t^;raF?r;;n

^- afldt^tFa^tlF€^r' Es^?CC<raoeP;'tetn ° sas^^i^r' x FuosaeirEFcr:i^at imcet#.6. ^Y ^^ ^g T+E^PPaua3F8re3€tr^? ^se9autEtaayxPUfntott^EF€fa#t, ^^ iF,C. ^Jte&$3

^ a, , aR^ n 3,^ 9^<e r aa€^5. zndaic rsui aE . ^ io^ai ^^friiY ^un}DaP Pvfa 13zF ietzr5 ^ai^ ^f p^Frth

, ,^ . P.^^fsacl 1iet33:Ftare•#•da>ts ^ra 'r:an^ Ft3aaten .addaa^a .. ^v ^ F ^efsrs¢z -
X Zale`i:P14 2E F 3eP7^ :^i 3 PE _ 0 F 3^a}te £I Ctlrratt^E s e

4^'e'lt^ • ^Sfa£4 ..•'^?FFF{ ,7.iF CiHiR C."Itl9,i#• td L°iffS€&€ti EfU7
- {3 5,'3'_i3b3:FL.d9^S ^r^ +i^t^a^'.3•-^a^e^i

M rs ^e 4 44e^3j^ frt+ag^:tas^ ?-Sassr Weras 3 x
#b3r CS- ^s 43te.rs # lStuz ;^.?J3an NYS€ct

y^rs ssazs . ac ,° .,r esg 5Du xx;x az i+^ r^:aes°^;: 0aeoxzz t,r scz^^ =^'a s ^ as€z taar:x c^yssd-zirm-1
a: .3": ^-s.=>' ^arr: »saGacxf Y^^ #,'vx t{ a, sa ^ "so.
iz€orr33^dt?t tN€iw

• ^'atz^FF#Pa 3'.^^3o rE;<io
id€sUEn?§ st£^€ P^Fa nz3rst^rr s3Hd t,frc t^, ^ t s t^nm, a¢tcta. Z F'aw g r,ct smcniyE

^, Ck 1#-Fx38 fritiRVEt AlY 3UlRN. ^ a4€l4tb-Se^Si
^ ^ .E.:4ii$,4E4C.ti.1f tl^t^t 2CRSâ fr4^'t3^h(}^ r6:,S

" ^y :ir^s SESePisers sF s:^k4a^nz ,sa ^€pa.zr,^r^ c^ : ^^efa^,'tr's ^'ra:^s ^:`•^^ ^ E^ca .
,• afFftta•+^vzt^aeF^FS3k^a{?u?6,Str^a#^ddr^s.clav,st^€^oa^Z14^^a^

^at F^E a^F^ct^^YFi^^s^ i tz3^ a6ira^g 3 if #39z^ ^ix^ zi3i^ ^i de^^9 #£nta css^playa3e;

^ w n^a#^Excvil' ^5€^'€€eu^€ynrixt3;iz:s€ Ca.^^3zs^t^tartw3iEi

<^ et^3c3^ ry; sc^ ^SSI i#Srscss • ;3x^ ^q^tg3^ QP g rcaxz^^ S4tat sLr^^ii^
?y t?xFutasE z^t^ azY^€ z^rsu. c1^ Cau^^e? Ss'#^ ^^^ ^^ r^ rl^asti #

2aE'tisag roi3n pe:gbangF cqsipuvzet

-- -- - -----------

V.-^ - . ^ •
42 Gaat,zSSF»,_e ^-^R# ^ssu^i^a#r,.Ft^rtd^xB^€cs^^ss^s#tse^at##9fzt#eu8' ^^ze.nelc^t,^a.^et

rrtl^ota^iraa^°a £a^a^s^s^^^€f^as€aFr^^ ,€E++a3€uBS^^v9sz"teasazrr^t^r3taF^ ex^ ta^s^=rn^iga^sti3
€^cran? esAZFsa^^^^^tss^to^3 €^z^a#^ ^ne#atdsss^^ta^^ s:^m^^s ^tSe^ z^a^^ttwt3>£^i
#.t'SnErC's#€Rsm sd=4 ESr.&z^^te^p^^^^a^3^ ^^aa^E3iseszaf?u^a3Fzsizs47"gv3NsuseDd

€^ a^zs^d3#s^caftts'ctia€aPs^#^33a^E 9es^€ti^^sd$Ean âI^z ^#^^a^^sa
N:w'#4 OW C4u frRWh% ft [34.'l^^r7^6'+F^^r+9^RC^^3R^ l;!€+^1+^'6S@^'.iEr4rlL'6'rì66 'a7^9^}]:Si4i^1F15FLlYA:t7kt+^€+S

, .tR&i^^sl>a4'4t^^^lE5va9.faxal^fS^33z=^^Cf3isml^Fa:eosp̂ ^itEEs^^x5^3f^at^€^y7t+;Wdas^°^^r{€s;nacFrs^t##a^.yr5;c^

---------- - -- -- -- --lsrtaet# ure F^#O ^#uc#dr
h. gc4^' ^^^ #^^t ^^^^a^LS^as}s ^^##€:cs ^?^I^flS^ wx^ax•fssaA.^^^sss^s^

! 8d 57^i3^S^€:%#ifc7•^3ac^'¢641ri^• . t•f^E^3€5'48'lXffnl}^Z ,

9^ " {fS.fl^sx^ t^.l3axs € ^ "

''a275 di..AisFiA REb 3t€e-M-I-d v$;<$tk,

s+ ' E^is#St3as .i ' F^4€t's 3 ' 9F^s . , .

4

40
a gy .

8FUSloG^ft3.raia^r3hsEP€jtJ'tat#sv+Fet^^^a-#a ^33sc^,}urY G+^ue€a^ycate
r}dgs €e%d=bf $t F9XY>7r3^4 ef yuV.'E''^' o'3YC^R ^ ?^ES ^ ^.e..,.A .
WAV 13.ctg.,

. .
s^ ema3i3t c^f^ y:rcaQ€3nt ^.q^setta^
za

tara

oig-

z¢ dxei?xaicipFrw helsFxao; 0

amptd^@oiib4=n;.^^sis^r ^ :'^E"3n^w^tr^sis^iF^ca^ctr^^
a^^UG3^ap 00 EJ. €srad^voeF^9se^irr^a^faa€i€et!Srearr3;e ^##;

9^ eisSsa a^ s^rs^ fxsz ^xx maeesksr # rra3` t^zdret^ #^^^ EJr,+t?F»^^
F^39-4.469 }asacut^`°"a"+r'; e taz cn^ 3kiP^^tS^s

^ L'tbs€^t^sacr^^tteatstF^ars+3tereat^tcedrw^ata't [gYzw0€in tAias^^^y^tsFk€€nE?'4adbngouet{^EZ:anEn3aae^€^Bi

c 3Y zr~azn^s€si aa^ ^,r^3x a^ ^y €rr^:*b •̂ rcrz fi ^. }sssratld iirn SS^3ii¢y rxen3e, sEr^et stFrFa^s. r^3s ^k^s^ ansfl,3F' cr.fc
'... F y ,

^ a^. ^ 4;ari^ ^¢i4rt -fEKr cmz t^s'6r
^
^^ ^ ^t sjee^E£cas • 7Ex trz4p€^'cr ^_̂ _ ^: Z "

tat'atEfis afxv tPr; fo<ts Nx ,9: h r^jec+^ Eae aaFic3isy€^3 cF ts cFn3rn 6i r ^^#a€dFE^z€€Ftxn g3x^ €
aQ^3^zti3 am«»av^a esw zfid_ ihe ratrsur3ts# FirtecEamavt_ srt3 atEcsvs ther ckr.qj

'#<+Fr.c33r.PEan[y l

. _ . ^ . Lm33tap^3' ;r]?a;,tt:tz autf s;Fls ^?C^3

FROI-7 C=1f C-2, C-3. C-6, G-50, O13-1, 0E9-1°72)
^ta ^ebr 8/1312012 10:39.01 AM ^Eas#erii Tim^l

ri 'Kzs utio

^ Fm^ s oiftlci c SEF} wFort:
tost ?ireta

S,_}000UQ4
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0813£^l20.^2 1:^857 44e,.^G'^5462 f^I7TEr^ P^3F3L?^. PAGE 01f0`s

Aft ^uMu of Wor^ens,'y ^^^^^^^ ^^^ Temporary ^^^
^^mp^^^^^^^^ ^^^^Owatio.n

r.-

^^
Addroe-s. •
I 2 17 L ^^

Ba f€s3^ ag?g^Bc^Bi^ r^e,xs^^s^i^y ffinave pwfod of e^,z^^r^ry ^z^et ^c^e^ ^z^ea^^tts^s! ^sr aaa^ e^^a^wkts^t^ Nqaw 1:1 Ey.tOrW,zsrt
$gtha^$^^a^gvr^r(e,ui^x$^^ta^na^a2^aBect date Warkat#drag tOtBiOtUrr-AtntparBcld rsiA,^1-L
#..1A a## pxczvittter8 WrMratiV4roat7ng Yo4fur this vvcitBisyafseied t3€srabfBity rBetRr}, t4a^ ^^'^ss^^ ^JP610 efl>111E1`1

^t4t^a^kse^^^au^erc^^rgx^et^r^at tteis;sme rsf1he}1*4Usgd€iB4bMa? 9Pkfw^
ysau bneras e xots tp murri 9a? ER4+OS ONG 131t#afft fnow

^ fl, ^ ^^9^1^trr^r^gaftkir^r7^^°F"^e^^^
^ t^y^^, ^^n-Youraaa^E^ga^r^B^x rxe^dttt^d $ttVht•ourowo:k? 13Ycr& UNcx Z$ doaat ktasaw
xa BfTF^^.^p Ycasa ^at e^sp^bt+^ aPga^rR^aer6Exaq ^ra^s c^&y^a^$^}^ s^ea2to^^ ^ i3R!&rFxnt^^ ^Y^ ^BV^

;€ g^c^ s^^^k a#tatfRttt^' ^ g^, 40 495
9h1az^3r^^ies^$isrl^^9^a$Br^^pa*$tmj^,"tf-6mpfolsttaask,Sncc+tas-C-tsrodu^asg#^^bfai^sR^tsorr^taa;^tsaatr^r^ca rs^ac ^Ba#^^ttt^#iyts9^r^art^^^tfnlenaB
s^ttB ^i^^tlyr ^^rea f^t^arg^ fcsr^aa^atas^^ s^f^^s,

Aroyeo oura•arasiYWagskiRa Bn Ony 01^41WW ¢a6 defse&d 4hoWl? 0 Y^ IRN*
0 1fvO% W4610 yosse 041PtO"rr

-------
^ caapara#y ias dLtflsted a#aova¢ durlreg lfas°^ risqcsas€eetpita9od df dBmb#BffV7 OYM K8t1O

ss 8B•^^e^€tp^"Jaat^rzsrrx}x3ca^^^

st worW anywberaa?
^ Wh^ (to ydu €'ooi b ,pM"tafdOjq you ftera rawsqhtg to vmrk atBa4s •atmu? P8a&w d4xarSbe phWoa6 nmvfq#n*nt anct prwnut #orftm

^^^vi-A &f..^ t ^ ^^eVeA^rMr/- A4jO PPnM AO'A ^A J1a^ ,4o

ear^^Bra^9^^&gKi+tWWSttOts^sm 1ttOMduc+^^d andvotubteryproonM foa6n zbt^ [rt^rx^d ^tra^k^t^^^^^^s^i[^s^^$za^s^s^^reri^raeiRSg
^rs^^rea-^x^^^afca^^YatiSB^^r^te^is^s^}BU^€^rbiasztcB^r^d^s^s^rrtd^^3r tsr^}^raas^k^;^t8i^rt^^d^a^#srz^srt#^$a^^s^RiR^^^#Ef^

4 or a^o^.,amryvgmeft*g, -

11. iBappro priam waazid ycsu oorsBr3er}artieepce4Yai; aarwp^^otta6m33orb'sNefrsna 0 Yb^ f3Na &fnow^ynaet- ----

- 3 kdYb6^GPS4"^f6H^ $^'xYa ttBkY,fTB^'di9r6C2^aA ¢^ naeLP67C 1'UF88B^ C^^4ip+s}fI^ 8^3TY^fi9!•^^ 4^ttHE CEb@Yi^Pb^^4aCjFY. p FS^^S# 7fFY^«91^t$^ ^i^7i^uic7{^ i}^a^^iBs^fBS triiizii+,Ft1y
s^r^ ^ea^Pt^Cgts^ t^x^ ^^v^^e tBa^t ^t^ ^^^r^ ^h^ F;^^[a^t^ s^^k^ cz f^Rs^ ^2^Rt^r^o^n^^ raai^r^B3a^sstt^^^^aaa^r ^^te^^aB^aaz^ ^P^^t vr^^sy ath^r

1, ^^trt ^+P ^^t# ^p s^,taiea csasrsgser^^RtH^aa ra^ q^t^'act^ei €^^€ ^'l^ ^sr a^rTi^ k^^^Pa^g€y ^r^^^^t^ ^as^tpar^^^ta?^ tc u^iag^Ps tf^fl8 p^a'^t! fs t^^t ^a^^teBt^ fs
.. E8^$^ g^ ^sst^ttf^ a^al^fta^B pr+^g^;Ctt48^^ Rk^d ^eFa1: ttres^^e ^^2taret3tis^t^ G►ifcfeYt^! #^rts xB^E#^n6, ts^ TnqtkFS^t4cE3 ^^! ^ #$t^p fs^tarBsaYRrss^rtt e^rt^att^.

i7
Ca4 RM6 9205 C,12p,J2012}

SL$000063
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Sras.a1i -.O€jr^ed-Ok al ^^ 9Z:69-.r gLa71,016 rAmltsod a^f €intp:ayF€

Ohio
l ^^.r^e n a^ ^'f^r^4as•^` ^^^ ^$^^3^^ Ca^ ^^4 ^^k^^'s

^ompermatign ^^pati^^^ ^^^^^ ^^ ^ath
VdAPINENG;

$^cs^^aaesE^e^xxsm3ar^ur&szse^rdcnta^pro^5cdk^^^ss^a^nr^^^>^3^xgjgza^5 acEnn a.rry piusaan wiqtF abiSS"na sv msnrai nts faam
^ a^Ydrs^rar^P^s^^`^EEae^s^E^^^^ss>^^s^d^Ls45ti^s8r^ #^cfc^^se65^s^^^^ a4iCQs&oft.s>+u€irkg %tow" LY ieaurftPl

g ^aat^aPee^^a^^^ss^3r@9z^sttax^saarxsl^r^^e.5ctvdz °̂ k^ssx$diss€^ias5^zas e^ t^sse^ia^Pngsr rasxsnEEr:E3PSxb,,r.oSiRgfssw
• d^s^Z$i€^rxa.#^^rs>^ec€asa}nara^^+sfar^Y^{,^s;^^qae;iz^Ed^^sam^ram^8^,ro>x aa^t,2ea^arEtgar^•rx^Efs^cnm^eFt^EE9arosahSehEa€
• € b?'^aPC^a^dEr^afaw'g^s9aoPSE^^sscPa^x ' paCYraisrxMazrc^^Ad,3sauk^s^to'EQE^ye.r^r^;nTt
, ^aE>>^aE^tEssa?Sa^srsF^:i^^Xars6(^+aEd^^t,m5^'^fs^ds€gF1E;p..^rPcq¢^`dxrc^'^><§^'ar&axS,4ic^fr>Dtg%yac4^'^dsz6f^,

^ ^^isE6ce^ ^^zraxah^f,^avst^ace^ s>^asze^sXba^&^rat^gr^cxsicsPla^^<S6 i^^cu€szaer9txi^ar3.

s kaaEr^ssrsa, SEassassa^^ : ' j^s^;ri}v^zsf r isANGr^sfra[srs ^at3triEi:E^

0 Bk'ssiitcE ^dur kf&z 1 ds^rrWf,is s- fF vii41Y;6tEE^ ada'R+a.ti^ ^a
_ w4at# ^^'s^^ SEa C3 3 v^ ^ s

^ G;tyg ^'^f s^^^ &^+ £?n ^ P^s ^antty¢F^}[8cr#RStsan?PSf^ ^-E^^ F3asfatmsnkfsarn#
d^ € ^^^

^ ^ `^^fae# K taoue E`esEcru2 €3 Vftt L^t4wusaishS fiwSfik0 ya;lrEwTe[y^s 3 ^upw4fvlaEsrg
i tRa osqh ldffizsx S E;4..'.iNed Whkf

vugS^Ewcrrczktg€:K Jp ^7vy^tu^se^itfctasaua€xi^cr g}re^maRS^ei^a^^rkEat^^€fsPr^m^rstf^a#edh^tEit#nkkaa hSeEwt3uaeef k3=Pkifie>i9rsr=cb kisW
CP or vriusfar°S' £'.nrattsC€§SSY^ . .^`^° . E^ F8a Ef ve7s, f>F^r.s^ ^^3iR^ . -

^vf^^6't3E'0-rRS " . .

Y ^+u°
M.saEH?r ^ as.6c%um'79x3^^ st;r3RE.i3}iy't4LUvdF,auia aP}'VricBaFSZSl^AUask 3^e..

Lt5cnriDg, i#-tFiP?ftre€a4 twxa errz?r^ SraYfflm

ori_̂Fdsm orea pcfr4or ,̂jr^ gre nE6^a? ' k4^s ^} P^r
^^ y t^s, Qnu e^cE^ank (mraEtfarb SPtmt^r#sic€s,u, ^E{z sS.aBg ar:ik Zde^ ^neEcp
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C7luoBWC - Coirxmon - S®rvice;; (Corresi,,,.,dence)

Tnjured worker: MMii,4ft P. ONDERKO
Ohiof59VC - Commaaa - Service: (Corrc.spondenGe)

#ts6dNF'VSQ
416d51122260°75S1{}74

XICFiAEL P ®NDE:RZC'{7
14217 K[YEI,sEL RD
VERMILION Odi 4408!?-9205

09/10/2012
Date mailed

TnjaxzetF wt9rkex•s AiZCPiAM P OIdF?ER.LCO

Claim numkie.r: 12-840216 Employ-er's name. SIEItRA. LOBO INC
Injury date: 08/09/•2012 Policy numbex 1140673-0
Claiaa type .(tcciclent manuai number- 8601

An apTa3.ication for wor'3cers' compensation benefits wa.,y filed 08/13/2012•on

behalf of the iYijrfrc:r3 4acyrke?.° reqtae.6ting the allowance of this c3.aisn for
the following injury descra.pta.ons: "

The irYjuxed woxker lifted a 3x7 table and felt a pain in right knee. Pushed on
Cak>inets. aatd felt.,pa.izi. in right knee.

The. ci.a3are is DTSA.I,Ie0WET7 far the following medical conditi.on(s) .

Code Description lis®dy I,ocatiQri Part of Body

844.9 sFFEFsI$1 OF KNEL`' & L.EG NL7..S RSGPxT

The employrep has not met hs.s or her burden of proof.

This decision is based one
initial offa.ce notss from Dx. Biro 8/10/12 & 8/17/12 do nat 5.ndicate a work
relat.a.orsship noa-. does the LR report on 8/9/12 from Kercy Hospital. Ur. Biro was
to send a. corrected stuk.emeazF, and SWC taas not received this information.
Physio3.an reniew on claim allowance has not been received.

Ohio lAiv rFquires that BWC zail.ow the injured worker or employer 14 days from
the receipt of this order to £a.7.e an appeal. ii the injured worker and
em'pT.oyer agree with this decision, the ?4 day appeal period may be waived.
Hoth parties may su}xuit a ca.gxaed waiver of appeal to BWC. The Request for -

Wttiver of ATapeaJ. {L'1L18} is available tkarough your local cu.stssmer servace
office. Or you can log on to vr,". ohi.obvao.cAZCt, select Tnjure.d worlcex; therA
Qlick on Forms.

if: the injured wozker or the eanplayer disagrees with this dec,ision, either

r®ay file an appeal wi.t:ha.xa 14 days of receipt of ttiis order. Appeals are filed

uith the Industrial Coattm.i.swion of Ohio (TC}, either via the Inter.net at

aryvwr.ohi®ic.conr or at the Enliowing IC office:

IC WkNSrSL'L<D DTS'I`RICT OFFICE

240 mAAPAN f)RIX/E NORTH

l of'22 6f10r7013 9.:38AM
SL(00D027

Ava. 55

cps: //www.ohi obwc. carnlinciud.esfpriaiti'i°ieald1y.asI

Claim #: 12-840216
DQI; 08/09/7-012



Y

OhioBWC Common - Seivice: (Corre s, . ,dencc) ipsJ/rAwwohiobwc.com(ttctndes/printfi ic t3dly.a:

MANSFIELD 0Ii 44906

If there are any questions cqncerrring this claim decisioii, contact the

t3WC.• representative Iisted balow. Howev4r, a telephone ca17, cannot

EWC Use Only
09/02/02

. {---_._-__.....,..v^.y ..r_._,._._._.....--, .

2 of2 6/1a120I3 9:38 AM
SLi00002$

®nn 1;9



OhioT3WC - Comt3ion - Serviee: (Corres, ..,dence) tpsJ/www.ahiobwe.conilincludes/printfriendly.as

Injured warker: MICHAEL P. t3NDERKp Claim #: 12-840216
O1i9n8kM1FC - CaEn;aan - 5ervice: (Carrespondence) D(?I: 08/0912012

take the place o£ a written appeal.

THTS DECISION 13ECOTrIRS FTN13L IF A WRI7.v1`EN APPEAT, IS IIRT RECEIVED 9IITH:CN

14 DAYS OF RECEIVxNG THIS NOTICE.

GZSA R Teans numYhex: 02
NtANS£IEC,D sERv"ICE Oi=FxCE Phaae numher: (419) 529-7656
244. 'PAPpAtQ DR N STE A Fax number; (8GG) 336-8350
ONTARIO OH 44906-1366 "

Claim ntxmberc 12-840216

CC:
SIER1iA LOBO INC
CO GEMENT, INC.

I of 2 6li0013 9:38 AM
sCfaQ0029

L! nn 57



OTiioB1VC - Common - Seivice; (Corce-r mdence)

2

.tt}^s:Uwww.oliiobwc. com/inciudeslprintfriendty,as}

SWC Use Oi11y
09102/02

2of2 6140013 9:38 AM
SLl000030

Ann ..J;R



UhioBWC - Commoii - Service: (Corres}.•.,ndvnce}

7njured worlcer: MICHAEL P. L1}VDEEtKf1
CWoMWC - CoentTEar; n ser:rzce, (C:orzes,:nondencp)

#BWt+3FVSQ

#IW51122260755107#k

141CF3ART, P ONDPRKO

14217 IfNEx3l:L RD

VE:ZidSLTON OH $40$9-9201

Injureci worker; i+IICIiAEL P 0N}?ERK0
C3.airn number; 12-840216 Employer's name: SIEROA IASd ZAiC'
Tnjuxy date: 08/05/2012 Pola-cy naunber: 1140673-0
Claa.m type: Accident Idanual nuznber. 8601

09/1112012
Date 12a3Ied

This order replaces the BWC order date3 09-10-2012, wka$.ch has be.en
vacated for the followang reason: A previously disallowi^d medical
condition(s) is being allowed.

The.deciszon to vacate the previous orc'ter is based on:
Physici.ara review not ava3labxe to support al3.owance at the time the order was
done.

An application for wrorkersl compensation benefits was filed 0$/13/2012 on

behalf of the injazred worker, requesting the allowance of this c`ia^a.m for
the following injury ciescxipti®n_

Lz£ted 3x7 table, felt pain in r3ghL-" kraee.• Pushed on Cabinets felt zsa3.n in
right knee.

The claim is ALL®WED for the follovring medfcal ccsnc4a.ta.osa(s) :

co3e Description Sody Locat3nn Part of 13oe1X
844.9 SPRAIN OF KFtiPEE & LEG NOS RIGHT

The following medical condation(s) will be considered upon. submission
of supporting medical documentation.

tear mcniscus

This decision is based on:
Physician review by Dr. Alin on 916/12.

b7ediCal ber:efits will kie pa5.d in accordance with the Ohio Bureau of

S+lorkers° Compensation {EWC) rules and guidelines. .The inj'ured worker

is ®ncouruged to forward the i.nformation above to all health care
providers invo3.ved in t•his claim.

BWC will consider compensation bene€ites based on medical evidence of
corntinued di 9abiliC3r and/or wage information.

The znjured worker ntay be eligible €or rehaba.7.itation services, tvhich

may help him or her return to work mo,re quickly and safel.y. C'I.ease

xtjas://www.ohiobwc.coai/incllidis/printfriendly.as

Claim #: 12-390216
L3Q1: 08/0912012

I ®f2 6/1012013 9:37 AM
SLlOtX}031

Anro. 59



OIlioBwC - Comtnon - Service; (Coire,,;ondenoa) .ttl)s:i(www.ohiobwc.comlijic€udeslpritu:friendly.as

contact either BWC or your znanaged t;ax-e organizatxon for more
information regarding rehabi].itation services.

The full weekly wage for tlxis clair:E is set at $1,352.66, The first

7 ?3WC Use Orily

2of2 6110120139,17AM
SLl000032

n^^, czn



Oi3 itei3 WC - Coinnion - ServieC: (Comr^i,.,Lide.ncc) .:ttps://www.oli iobwc.coin/includes/priiitfriendly-e!

Inyurkd worker: MICHAEfl. P. C3NDElZKO Uaisn #: 12-:8402145
OhioBWC ° Cani.mon - 5etvice° (CorrespOnt9ence) DF)Z; 08J09/2012

12 vreeks of temporary total compensation is payabl.e at the rate af $
809.00. This rate io 72 percent of the full s.+eek7.y'wacle or is the
maxinA*am or miz9%auum allowable amount ba.sed on L2:e statewide average

weekly wage in effect, on the date of iniux-y.

The average weekly wage for this claim is set at $ 1,361.35. AS'Cer
the first 12 weeks of temporary total compesnsaticsnr additional
temporary L-otal aompezasation wi.il be paid at L°he rate of $ 809.00.
This rate is 66 2/3 1?c-rcent of the average weekly wage ox iv the
inaximum or minimum allowable amatant based on the statewide average
Vae.ekly wage in effect on the d.ate of in7u1.-1r.

73uJC may reconsider the Full - or Average &Jeekly Wage based upon
ias.format.iora currexxtly on file or ,vbmi.ssion of additional irsformatic?n.

Wages ar.e set based on wage information submitted by the Injured worker on
8I30/1.2•.

'Phis decision is #ased on:
Compensat3.on will be addressecl tipon a completed medcoi4 by the physician of
record.

'Phx.s order-.i.s subject to any current family support order(s).

Ohio law reWires that Hwd allow tiae axsjured worker or amp3_oyer 14 days from

the receipt of this order to file an appeal. If the injured worker and euployer

agree with this de.c3.ffiicsza, the 14 day appeal pexiod may be waived. Both parties
,ntay autxnit a.signed waiver of appeal to BWC. The Requesl: for 14aiver of Appea3.
f01683 is avai.lab3.e t'Yarrxgtr your 1paal customer service office. Or you can

log on to wtazw.ahiabwc..Cora, select Injured worker, Cki.en click oia Pasan}.

If the lnjured worker or t'#ie employer disagrees wit.ta this depision, aat,hez
may fi3.e an appeal within 14 days of receipt of this orcler. .Appeals are filed
with the xndustrial Cammission of Oha.o$IC), either via the Internet at
ratrnr.csh.ioic.coru or a.t the following IC -crff.f.ce:

IC bLANsFiELD DISTRICT OFI'XCE

240 TAPPAN DRIVE NORTH
MAATS1TzF.7',Ta 013 44906

If there are any further questions coxaaernin9 this decision, contact
the sWC representative listed be3.o+ra_ 1Towever, a talephone ca1l cannot
take the place of a written appeal.

TISIS DECISION $PaC®MS F'INAT, IF A WRITTT^:Cd APPHAL IS NOT RL:CEIvEa3 FtaITHIPT
14 -EF.AYS OF RF'..CEz`fING THIS E407.'ICB.

L1;SFi K
N1ANSPIESaD SE1tV']:CE OFFICE
240 °fiAPPItN DR N ST73 A
ONTARIO on 44906-1366

Claim numbe,x: 22--840216

CC:
SIERRA Y,f333f1 xt3C

COP'IP1+7MAC,ErYB}V°P, 27+IL`.

P c>f 2

Team number: 02
k'hone number: $4193 529-7656

Fax numb-rJ,r-,: (866) 336-8350

6114/20I3 9:37 AM
5LI0a0o33

An^, rl



C7hioBWG - Cortlinot ► - Scrvsce: (Corre."rondence)

2 of 2

iittps://www.ohiobN.vc.coin/incILides/Printlti.eDdly.a:

z swc Use Only
U9/021flz

6/10/2013 9:37 AM
SLI000034
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OhioBWC - Comnxcm - Scrvice: (Corrasponciciaee)
iny.art-:.i worker: MTCI•IAL=L P. ONDERKO

OhEogviPC - Common - Service: (CoixYS, .6ence)

{#BWNFVS^

OXCwI51122 2 60 75 5 3.07$

AYF C HP+Fi L P QNflItRYSO

14217 ECLSE79PaL RD

1ITRMT.LJ.ON OH 444$9-9201

ht^p^://wvt^co9lto bwc.con7hnciurles/prznpr^ e£lar

ClaFm 4: 12-8442"' .
D4x: a8/09/2012

09./21/2012
Date Mailed

1Cn7ure(£ worker: MICIiA1:L P S7N3)]ikICt]'
Cx.a°xm number: 12-840216 SmploycrIe name: SIERRA LOBO ZNC
Injus}° date: 08/09/2022 Policy number: 1140673-0
Clai.m, tylse c AcCident Manual numbcr: 8601

TlaiB arder replaces the BWC order dated 09-11-2012•, which has been
vacated for the Eollowing reason: The typh of compensatioxc identiEied
on the pre:vious order is• 7zeing modified.

Y°he'decision to vacate the ps"ev.i.ous orcier ia based oxn:
Previous order did not address lost wages, d+iedcol+& now received.

An application for woz1cerp° Compensat5.on bca.e£iltti was filed 08/13/2412 on
behalf of the injured worker, requesting the allowance of this c9.aim for

the following injury deecriAption:

i.9.fted a 3x7 table, felt pain in right knee. Pushed on cabinete felt pain in

right knee.

T'3ae claim ifs ALLOWEA 'Eor the following medical condition4sy x

Cude Aescriptipn Body &aaatzon Part af Body

644.4 5P12pl7CN OF ICNEE' & LEi;$ 1909 RIGHT

The following medical conditioix(s) wi].l be consadered upon submission

of su.ppurti.ug medical documentation.

Tea.r meniscus.

This dec]I.ilion is baSed oA.
VhysiCian review by Dr. Ahn on 9/6112.

Medical benefits will be paid in °aacordance with the Ohio Burea'a of
Waarkers+ Compensation (SWC) rules and guidelines. The injured worker
is encouraged to forward the infozmratioxa above to all health care
providerct involved in this claxm.

BWC grants temporary.total disability paynrents (TT) froen 00/10/2012 to
6$/28/2012. The injured worker was released to return to work on

08/29/2012.

The injured worker may be eligible Eor rehabilitation eervices, which
may help him or her return to work moxe quickly and saPely. Please
contact either BwC or your maAlags'cl care organization for more

information regarding rehabilitation services.

The full weekly waqe for this claim is set at $ 1,357..GG. The first

.1 .. F 7

1 DwC Use Only

09/02/02

4 ^teyB:ux nncKJ J~

SL=V224

App. 63
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t3hi.oBwC - Comm.on - Servicc: (Coirespondence) htq)^s://www.ofrioUwc.condfrrct3xctes/pranurkena
Inf-are,4.worker: NfICFIAEE- P. pNDEI2KC Ctaim JF: 1'7_-840?;
.QhloaYu c - Common - Scrvace: (Corre: : • :dence) q OY: at^/©9/21}T. ^

12 weeks of temporary total compensatiori is payable at the rate of $

809. 00. Ttt.is rate is 72 percent of the tu7 l weekly c•rage or is the
maximum or minimum a3.lowable amount ba,sed on the atatewide avrrar,r
weelcly wage in effect on rhe date: pE izxjury.

The average weekly wage for this claim i:7 set at $ 1,361.35. After
the firat 12 weeks of temporar.y total compens.at.ion, additional
temporary total compensation will be paid at the rate of $ 609.00.

This rate is 66 2/3 percent of the average weekly wage or. is the
maximum or minimwn allowable amount baaed on the statetiaidc average
cacclcly wagv'j•n effect on the daa:a -nf injt:ry.

13tvC may reconsider the Full or Average wee3eiy Vtage based upon
information currently on file or submission of additional information.

wagerx set based on payroll inforanatzon makimitted by the injured worker bn
8/30/12.

This decision as baued o{ax

C84 f'ront received 8/30/12 a.nd signed by the injured worker ora 8/17/12. Pbedeol4
received 9/29/12 and signed 9/17/12.

This orde3t is subjeot to any current EAmily cuppart order(s).

Ohio iaw requires that SWC allow the injured wor7eex or empl®yer i4 days [xnm

the 27ece3.pt of this order to fil.e an appeal. If ttxe injured worker and employer
agree wa.th this decision, the 14 day appeal period may be waived. Both parties

may submit a s3,gAed waiver of appeal to 862C. The .Aeclrzest for Waiver of Appeal
(C108) is available through your iocal customer serv£ce office. Or yvu can
log on to www.®hs.esbwd.ccym, selec.t Tnjured worker, then click on Forma.

If the injiared worker or the employer disagrees wiYh this decision, either

may file an appeal within 14 days oE receipt af t-hi,s order. Appeala are '€iler3
wit•.h the -Inriustriaa-7. Commis3i6n of phio (XC) , either v%a the internet at

www.®^.iiQ9.c.com or ht the Eollowing° ICi o¢gice:

1.1.' MAN'SFII3LD DISTRICfi a3C.FSCR

240 TAPPAi$ DRgVB 1®URTdi
t+3MS P'I$Ln ®8 44906

If there are any further quemtions canaeming this decision, coritact
the BWC repz•esentative listed below. T[pwever, a telephone call cannot
talce the pla.ce of a reritten appeal.

THIS D6CISION 8EC01dF88 k?CNAL IP A C+tt2.'C9.°T$h1 APPBAL IS NOT RECEYVSD 4IAT11ZN
14 DAYS OF F=RIVID7G TfiIffi NOTICtd.-

Y.ISA SC Team number: 02
MAt1SBI8Td.?. SERifICR OFFICE Phone xhtmber; (419) 52$-7656

240 '.fAPPAN DR Hi STE A 8ax number: (866) 336-8350
ONPAFLZ'Q OH 44906-1366

Cirzim nurotaer: 12°840216

CC:

SIERRA LOBO fEfC
CONiptRdlNAG8MEN9.°, INC.

I of. 1

a

,^S+hYftr^3s ---

43WC Use Only

09/02/02

SL(000225

App.^1 6̂4
3/5/2013 4; d 3



65 :. "

INDUSTRIAL COMMISSION OPOMt^
^^^^^^ ^^^^^AL

L>, cJnderko. ___.

^"mploy^x; 11^4G?3-{3
Sier.ra Lob<s Inc

Ara app^a7. vaas fiL^ fesr t_^a^ c^azm u^:aa^e^ the ^ndustrial Cpaamissic^n°s
I.C.^i.N.• r^yst,em. Th^,s appeal waa ^d £os :

(2rcler mi1ec1 date: 9/21,d24112 _

c7rder, receive dates 9f24/2€312

itaasan for Appeal; The employer z^ea^aeat^ul.].^r diragraGss vri^x ^.h^x bcra csrdar
dated 9/21/2012

Add.it•ianal medical evidence wi.1l be suksanittec4.

ntat3.ce of t-his appeal waa given to injured workerka rep or inJcarad worker
by regas3,ar iT.S. gnas.7 on 10106!2012.

Filed by Employer oax 10f04f2012.

antered by Rep 9 00- 841 (Crympmaxaa.gemexat, Yr►c» ) on 10l04/2QL2 at 802 Am.

Repr"esenta•tive 9 0Q -8#3 (Conpmanagcmaat:, Zxc. ) gs a zu3rca attcsxn ey
represeratatfve wlaa has been aaath.o.rized and directed to file tYais appeal by
the Eaaipl.ogrer..

This app^a^. 3a^.s been as.^a.g^xec^ number 20122785¢. Pleasc^ aasa th%s r^u^>er
when ^na.k^.nq irxquiriea about this appeal,

1

S^d000p^(1

,^1 rr rv ^ ^a
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QJeirr IlidusiriuD CoEit^sFbssitixi

RECOR8 OF PRt3iG'E.EDINGS

Clai.m Nambex: 2"!.-SA•a216 q].sirns tfenYd: ^^•ilagT,1G
^,T-ncc•aszr•cav •

Pcrr; 212284$ Michuel P. Onderko

?IZCiiAI4L B. 414R13FIRo
14717 Ki3Er$LtL RI3

YCRMrt.ION Olt 44083•9201

baL•e oL Injurys 8/0912012 Riuk numbori 11-40673-0

This alaim paas been px<svirsus$y allawed fo.rz SpRAxN itSfalt^ YbYS^ L LXC^.

°Pbi.s matLcr cv$rs 1^eard on 14/31/20i2 before biAL-rict Yiearil^g qEfi,cs:r k'aggy
R3rtiaq puruuant to tiie provisions of R.s. seCxiccna 4121.34 and 4123.511 an cFae
ralxowii:g:

APiTRAL €iled by Umplayor on l0/04f2012 CroM th0 Grder oE 'tho Admi.nis6racor
i5$uerl 03/2$/2012_

Isrsue: 1) rnlary Or nocupac.ianal Disease Allowance
2} r®mporary i`ota1. iiisza3sility
3) I•'ttll 19ec:3c1Y Ytac3c3sfAveraAq^ Weekly vJag®s

Nptices aae3fin s;ailod €so r.SiC injured azoxkcr, the Emp14yer, tYtc3,t,r rvsiaeative

repres@nt'aeSVree and tha Adml.nistrator of the 8uresu of i4tsx#texAN 4°flmp®nsati.an not

fewer than fourteen (I4) c3ays prior to this date, azld the fa3.lowing were pre:Bent
-Zor the hstaring:

APFL•'AR.ANCE FoR 9°FYB I2dJUICUi} F7ORRd:R: Mr. oaldcar]co
Apff+PAYi.AW169 FUFt TtiE EthPI,OXERs A3r. tptrtz
A['P^txAetC^ KOx 1'PIL ^3Mr^2S^Ct^FO^S 140 appearance

!i'he order of the Admiuistra.tgr. dated 09/21/2012, is vacated.

`ph® District a•aeziring OCPicer Eitttis that Mr. 4nderka did, et,ot custain aa i.xaxury in
4he course of arising out ciE his employment es alleged, mheref6rc, :C}sig ciaim
is AaYiXjm in .its entiLo.L'y.

At the hearing, Mr. Onderk.o testified tlaat •he va® involved in roArrazaging P.he
shop in his capaciL'y as aruechanic. He stated thaL- his riglin knee hurt. tie
hestiticd be uover ho.d any problemg with hie rig7xe kxaoe }arior to this aileged
inai deA.t.

O:y the data in qur:gtian, Mr. Oitderkn stated ise was mouitig a tablo when his righg

knee aad leg eturte8 botACring hffn. 1^herefore, he told co-c,orkera 3sn waa going

home earlY• On the way hocae, aocardieg to his•te,stimonye ha stopped to purchaae

gasoline L•or his yehiale and stopped on the islaand curb and £A$t Iiis knee give
uay.

The medical recardc nn file iatdieate thaf: $3r. Oaderko syas seen at Ner+ey liosgxital

in Lorain. flhio on 05/09/2012. 2'h® lsar.dwriL•snen history oriti3in 14ercy 13o3piCalbs
recards doaumente that pit. Onderkn had had right kneer pain for "a oovple of

weeks, but today took a step off thg Gurb and heard apop.A °The Dis4riet
tiear.i.ng oELicor notes that there 3.s no reference whatsoever to a work relaced

inyury within Cho Btcsrcy ig`giortel rledica.;l. Center Rcaxords.

'nhere is an oEfice fcom Dr. 13iro datad 08/10/2012, wherein Dr. 33iro indicai:es

tUiiOflf'} - Naqe $ tIh/o:u

SLKJ00045
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OIaio Tn(lustrini (.`atuinissiu n

W+CO.RD OF PROCEEDINGS
C3-ai.rn ticupbnn: 12•e40216

thaL !]r.- Onderlcn naareainod an ir.3wry ta hica kaee epproximateXy isix weekr3 iarlor
Go 'L-he 08/10/7_®12 vis à.C. Ttaq chie£ complain xa J.irrLOd as t'a.ghL^ knec
9.n8tabi3iL-y. D. pixotcs aL£ice tno(:e descrabes the prior in3ury in ctc"i.f,
naLing that 14r, L7ndcr7co H incucrnd um injury wrhereirs Lhe 7cnea war [kexeri,
iza.LeYnally rotated and the ptctieflL• .EBi.3..K The history i.i,ai.cahes t:Psa.t ldr,.
CSndarico °self-tseated vrith ice, xe.zative reaL, crectch vsal'l;.i-ng with rc:ao3utiaux
ctfter s4vee•ral weeks t:iscxe." Illbis noto aen izxtiicaC.+VQ Lhak FYr. QncTo.r9oa ?TChded ttp
afim}ifzyg ^^ur^a wheti the knee "GGmplac_N.13r 7.eC gb, -" cnusinV u==nd CaII,
€emf'hceuln added] Thea stamc Lyfcoc,prear report .{,.ndicaC.ce that 4he I:masaC4cncy Room
visa.C aX 06/09/203? rosu2ted in adr. c}nciArca being ^,paa.ced hatsk an arur.c3Ye$.^
femXrha.szs ed9etl)

A3r. Ondnzko testiC4esd tSnat L-.lw remarks in Pz. xsiro A s catficc no" of 08/10/2012
Vrbre inaccurato. 73a fsuattzd hrs tutd eontaeted Dr. tzira+q aC.eS-ca and r-eclueaCxr,.c8
t3x8t Dr. F3irCr aoYYeCL I.SaiII OE$iccy tYoLa bGdauGa -MK'. asscivMrko snrg$€1t87-ri6 h@ nArFel:'
had righC knee injury or'®grsnpComs pr_i{ar an this eJ-Legcd fndun8x-A.a2 ln#ur,y.
H'bwevCx, these'are mu3.ti.gie eaitnea.tt -Statement.a on £i.Ie krom Css-aarkera t?xa L-
indiCA.Le that P3r. Onelerke had to].d co-wtarkCrts abaixc pravfouzz prsshlem+s wit:le his
rightYc.neo, -

2'hCs DiBtr-$ccc Hear}ng OffiGbr i.a not perayuadCd tlist thc coismenh_s .fn Dr. f3iro•-a
ofTioct notes are inaccnraca haued on a3ontempasaneouri reports trom Ca-warkera
that Mr. C)nc3erka had pr4bleeaa ta.itki 3xia right kxtee prior L•O 0$l0912012..

F+riditittnaliy, Llse A%ek r3Gt Fiacarinq 43fCicer 3xao xoviewcid a rePort fram 3]r. IIisa
datCd 0011712612. SFhia 1.a a L-olloarup ot.Gicet visx"r for a revie^v of Mr.
1}radexk<7+s FI1xZ 6tus3$'. 2'hio x'dporh $t3dicates that tdr. Ouderkce-ixas dGte.rmiYsad tq
gsmocead wil•.3r 'tBxia 41under sureau of warlcers* Oaanpen"tion 24.autlo. K Ha+.•aevex; this
aL°fS.ce note aXsd .€r.id.i.c.actea tlsa9; fr ur&a aot lcrsaa.n prior to O4117/2012 l:i7at tsr,
Gndiarko itxUszsded this as a work•re1aL•aii injury. nc®oxd"xzicsl.-y, sJae n3.etrict
€teeszi.nSd EsfCieer conaludes tkeect Mr: OruaGrko did not teal pr. lsi.ro th.ttL he :oas
ift3uxed at aeork.

4Gber recard8 ertt Eile icdtftta tbgt Mr. Oggderka had erz2lerk hia BMI*Y&r
rcxguesrSxigr masdi£Sed duty aaa 8/10/12 end was diasat3.s£ied when t:lr.otte a^ranqeeaer^ta
asauld not be aaade for him. ]:t tao afC,ar this fhat lir, 4nd.szlca Lil.od a WusJcbrs+
Corspensation claim. -

aho l5istr3cr liaarizag. pL'ficear has s:ev-iexod and considared ell a-vaila]r1C evidence
prS.ar to xenc?ering, this decieion, xb$.s decieLon zs based ugpn ttsb recards Erom
Dr. 13xre dated I38110na12 and 48/i^/2€9f2 as wexl ae the records [racn Mercy
tfcaspRtai kmexgextcy lkaam 08109/7.012, Mr. onderko+a L•.eatssnxa.ry at hearin, and
var9.oSds wita56ss shaaemc;qto f-ilnd on 10/26f2012. mEzc 13i8hri*F I4earicag (7CZ•iCer
Bax rov%atsaed and noted the additinnal atat:.emont fncim mr: 49siderka da.t:ed
10/29/2039.

Ra 2C-12-AVgseaTi tr<m this cn.°de.n ma.y'he Ci3.ed wit$iits fourteen (24) days a£ the

recr;tiPt of tlt$ oret4r. Thc Ja-i2 may be f£i.eaf cuslfate at wwHr.a]aioio.coua or the

1C°12 ucair hq sent hax, t}x4 Tstduatrxa3 OoiveaiSsicua nf t7biU, mansL•icid Uistric£

Of'fioe, 240 Ta.pfsaza Yrz'3ve North, Suite A, Oncarin, M! 44906.

`PyB&:d f3yx tZh
oa.te Typefl: 1i/02/2012 'peggy n'arciaxg

27istnict lieaii,ng OCL-xca:r
lx3nding9 rsal.2ed: 11/06/2E312

13ieclraa2ically sibneei frgr

(D13051=) Pace 2 tI}z/nm

SLfao0®4G
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R 1'^^RD OF PROCEE.e-AI1^GS
Claim Nucqbozr 1?.•g40216

9,'ha partiam and xops^sentativps Iiutod below havs bean Bent- t'itis rcaoxd oS•
prooeedfngo, If- you ax'e- zlot an attehoriz.ed reprementB.C.irre o.[ one o$• Lhe
parcies, yil.®ase nct.zty the Tndztstxi.al Gomsaisnicn_

12-sda216
Miahael t°. Onr7orko
24z17 Kne:i6o1 Rd
verm3.lion aZi 4+1049•9201

R'ssk 34o: 1146673-0 Ya 11o: 900°80 .

Siarxa So>o Tmc er*Compmantt(j*unent: xna.=,g
11403 Noover Ra rg EOx 864

tattan OHi 44646•3711 1]ubfin bk8 43017-6684

AFFCF .1:,Ai4 !}YRECT®R

N01£9: ^Ft^iVlt4ia &iORd6r:kt5: EMtsLO7CCRSr AD4L7 'PLiUit A4t'fFl®1tZ7iG1B }LtitaRMLFSImA'P'L®L.+S M74Y
12L,V rr,yl kSiPsiR ACTXv{; CLAZ€-03 ZY3LF4RP9Fe1'Z6PT 'PFiRUiiGbL TRL IS4LHfETRIla1, CpNlffAS810X 44A9)
siTE R2 msav.oh^oi^.srom. QSSCE btfi fiHS IiOMR kARB ®F TllC, Dli'rFt SITC, rk.d:ksE CLICK
S.G.o.Ft. AND YOLFAtt Tf3R INS'PMUCIrl'ONS rOx 0133.'h$it1INGr A k?2'9H9WOLCE7. C3NCt; YO(1 Slhlt]'.
®822S,ztVLr.L7 A FA68td4Ap. YOU SLiC+UI.D 73E3 AL3LIt T{3 ACCiiSS YOtLR TCTTtt3 CLRIM(8) .

(Ui3os8) Paqe 3

nn Ibr-11 ofM.,i>.rec:cy f:rotilny+;r-

.nrn

Iab/L^m

SLl000047
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REQUEST FOFZ ADIVI€SSiUN NO. 8: Admit that you were terminated from Sierra

f.obca on Decernber 12, 2012, after fih& Ohio Industrial Commission issued the denial of

the Giaim atta.r,ht;c( iZereto as Exhibit C:

RESPONSE: Admit

REQUEST FQRADili'f#SS€C7N M 9: Admit that you did not appeal the decision of-

the Ohio industriai Cornrnissiorc referenced in Request for Admission No: 7.

RESPC?NSE:

Admit

REqivtEST-FORAGWSS€ONNO. 10: Admit that -on August 13, 2012, you applied for

short term d€sabifi:ty benefits through UNUM due to your alleged injury of August 9,

2012.

RESPONSE: Admit at the request of the employer.

REQUEST FOR ADMISSION NO. 11w. Admit that in September of 2092, you received

and cashed a short term disability check from UNUM in the gross amount of $2,198.67. .

RESPONSE:

Admit

'f 3
72400189. f
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No. 20144881 JL

In the Supre eCourt of Ohio

APPEAL FROM THE COURT OF APPEALS

SIRTH APPELLATE DISTRICT

ERTE COUNTY, OHIO
CASE NO, E-14-009

MICHAEL P. ONDERKO,
Plaintiff-Appellee,

V.

SIERRA LOBO, INC.
Defendant-Appellant.

NOTICE OF CERTIFIED CONI+GICT

--------------^----- ---------^^:-::------- ^-.. --------^------

Mark J. Valponi (0009527)(Counsel of Record)
Brian E. Ambrosia (0079455)
Jennifer B. Orr (0084145)
Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, Ohio 44114-2302
(216) 241-2838
(216) 241-3707 (facsimile)
mvalponi@taftlaw.com
bambrosia@taftlaw.com
jorr@taftlaw.com

Margaret A. O'Bryon (0062047)
Walter Haverfield LLP
36711 American Way, Suite 2C
Avon, Ohio 44011
(440) 652-1173
(440) 652-1174 (facsimile)
mobYyon@walteYhav, com

COUNSEL FOR APPELLEE MICHAEL P.
ONDERKO

COUNSEL FOR APPELLANT SIERRA
LOBO, INC.

NOV 1 3 2014

CLERK OF COURT
SUPREME COURT_OF OHPO

73109104.1
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Appellant Sierra Lobo, Inc. hereby gives notice that on November 5, 2014, the Erie

County Court of Appeals, Sixth Appellate District certified a conflict on a rule of law between its

merit decision in Michael P. Onderko v. Sierra Lobo, Inc., 6th Dist. Erie No. E-14-009, 2014-

Ohio-4115, ---N.E.3d ---, and the Fifth District Court of Appeals' decision in Kilbarger v.

Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (51h Dist. 1997).

The November 5, 2014 decision and judgnient of the Sixth District Court of Appeals

granting Appellant's motion to certify a conflict is attached hereto as Exhibit A. Copies of the

conflicting decisions of the Sixth District Court of Appeals' decision in Michael P. Onderko v.

Sierra Lobo, Inc., 6`h Dist. Erie No. E-14-009, 2014-Ohio-4115, ---N.E.3d ---, and the Fifth

District Court of Appeals' decision in Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d

332, 697 N.E.2d 1080 (5th Dist. 1997), are attached hereto as Exhibit B and Exhibit C

respectively.

The legal issue certified by the Sixth District Court is as follows:

Whether, as an element of establishing a prima facie claim for
retaliatory discharge under R.C. 4123.90, a plaintiff must prove
that he or she suffered a workplace injury.

Mark J. Valponi (000W7)(Counsel of Record)
Brian E. Ambrosia (0079455)
Jennifer B. Orr (0084145)
Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, Ohio 44114-2302
(216) 241-2838
(216) 241-3707 (facsimile)
mvalponi@taftlaw.com
bambrosia@taftlaw.com
jorr@taftlaw.com

Attort,ieys for Appellant

73109104.1
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CERTIFICATE OF SERVICE

^I certify that a copy of this Notice of Certified Conflict was sent by ordinary U.S. mail,

pursuant to Civ.R. 5(B)(2)(c), this // day of November 2014 to the following counsel:

Margaret A. O'Bryon, Esq.
WALTER HAVERFIELD LLP
36711 American Way, Suite 2C
Avon, Ohio 44011
mobryon@walterhav.com

Counsel for Appellee Michael P. Onderko

/ /^^ ^^'• ^
C. ~~ ,3 r

Mark J. Valponi

COUNSEL FOR APPELLANT,
SIERRA LOBO, INC.

2

73109104.1
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Michaol P. Onderko

Appellant

V.

Sier.ra Lobo, Inc.

Appellee

Couri: of Appeals No. E-14-009

Tria1 Court No. 2013 -CV-018'7

00S10I`1 DGWNT

DGaided: NDV 0 6 2014

*^x**

This matter is before the GQua cn the App.R. 25 motiou oi' appeitee, Sierra Lobo,

Inc:,, to cer'ta:f'y a conflict between our cout`t's decision in ®nctet-ko v. Sierra Lobo, Inc.,

6th pist. Erie No. E-I4-0U9, 2014-flliic-41I5, aa- N.H,3d ---, and the decisions of sexieral

other district courts tin the following guestioct:

In Wilson v. Riversi4 Hospital, 18 Ohio St.3d 8(].985) (syllabus),

th.e Ohio Supreme Court held that "Ca] complaint filed by an einployee

against an employer states a claint for xoiief for .r.ei:aliatory discharge when

it a.lleges that the elrtPloyee was in,jured on t'he job, filed a claim for

l.

IN THE COURT OF APPEALS CtIi" OHIO
SIXTH APT'ELLATE DISTRICT

F,RIE COUNTY

App. 74
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workers' compensation, and was discliarged by that employer in

ccsntravcnti.on, of R.C. 4123.90." Based upon this holding, must a plaintiff

pursuing a claixo for retaliatory discharge under R.C. 4123,90.prove that he

suffered a workpla.ce injury?

A.ppellant, Micliael Onderko, has filed a response in opposition to appellee's motion.

Article TV, Section 3(B)(4) of the atiio Constitution provides, "Whenever the

judges af a. court of'appeals .f.and that ajudgment upon which they have agreed is iu

conflict with a,iudgm.en,t prdnpuaced upon the same question by any other court of

appeals of the state, the judges stlall ceri:ify the record of the case to the supreme cp4trt for

review and final determin.ati.on." The Ohio Supreme Court has set forth three conditidm

that must be met before the certification of a conflict:

F irst, the eertafying court must find that its judgment is in conflict

with the judgment of a court of appeals of aiother district and the asserted

conflict must be "upon the same rtuestion," Second, the alleged conftiat

must be o.n a rule of,law-not facts. Tltird, the journal entry or opixiion of

the certifyixag court must clearly set foith that rule of law w3aich t.he

certifying court contends is in confYict with th.e judgmont on the same

qtxestioii by other distxi.ct courts oi' appeals, (Emphasis sic.) Miftslock v.

C'rilba+ae Bldg. Co., 66 Ohio St.3d 594, 596, 613N.T.2d J.032 (1993).

Upon car.eful. consideration, we find that motioza to certify the confiict must iac granted.

2.
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In its motidli, appellee argucs that our decision is in conflict witli Young v. Stelter

& Brinck, L14, 174 Cahio App.3d 2Z1, 2007-nhIo-6510, 88l N.B.2d. 874 (Ist Dist.),

Kilbarger v..4nchor.Hocking Glass Co., 120 tJhio.llpp.3d 332, 697 N.B.2d 108(1(5th

Dist.1997); Lawrence v. Youngstown, 7th. Dist. Mahon.iuag No. 091v1'.A,.189, 2012-Ohi.o-

6237,13a.log v. Matteo Alum:inum, ,Tnc., 8th Dist. Cuyahoga No. 82090, 2403-Ohio-493 7,

Goersrneysr v. General Parts, .Inc., 9th Dist. Medina No, 06CA00045-M, 2006-phio-

6674, Brannon v. City of Warrerr., 11tt1 Dist. Trurnhull No. 2003-T-0077, 2004-Qhio-

5I05.

We initi,aliy note that the decisions oI~'the First, Seventli, Eiglith, Nintli, and

Eleventh Districts do not directly consider the issue of whether the .failure to prove a

wox.kplace ix3ju.ry prcments a plaintiff from establishing a prima facie case of retaliatory

discllarge under R.C, 4123.90. In particular, the deoisions of the First, Seventh, Eighth,

and. Ninth Districts iLZvolved situatious where it was undisputed that the pla.intii'f suffered

a worlcpla.ae injtury. Further, in the Eleventh District's decision, although the court noted

that the plaintiff allegedly suffered a workplace injury, it did not address that issue in its

analysis, instead focusing on the plaintiff s failure to show that the employer's proffered

legitimate, non-retaliator•y reason for d.ischatge was merely pxetext. Thus, even thoa.gh

those cases recited the language from Wrlson, because the issue of a workplace injury

was not addressed or determinative of the outcoine, we do not find a conflict between

those deaisions and ours.

3.
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I-3owever, the Fifth ,17istzict directly addressed the issue of whether proof of a

workplace injury is a necessary clemcrzt of a prima facie case of retaliatory disc.harge. In

Kilbarger, the plaintiff's first assignmcn.t of exror was that the trial court "applied an

incorrect burde.n of p.roof by requiring [the plaintiffj to prove that he was itaiureci at

work." Kilbarger at 33$, The Fifth Distxict overruled tllis a,ssignraeiit oferror, stating

that tlac piaintiff b.ad the burden to prove all the etements of the case at trial, and. that the

pla.intiff failed to satis#'y his burden to prove that he was injured at work, ,td. at 33 $-339,

Therefore, upcrn due consideration, we find appellee's motion to certify a conflict

well-taken. Our holding in Onderko v, Sr'erraLobv, IizG., 6th Dist. Erie No. E-I4-009,

2014-Ohio-4115, --- N,E,3d ---, is in conflict with the.pifth District Court of Appeals'

decision, in Kilbarger v. Artehor lYaeking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d

14$0 (5th Jbist.i 3')7). Accordingly, we oertify the record in this case for review and ,fi.n.al

deterniination to the Supreme Court oi' Ohio on -the following issue:

^'dhother, r,s an element of establishing a prima faccie olahn for

retaiiatoiy discharge under R.C. 4123.90, a plaintiff must prove that he or

she suffered a workplace irtjury.

The parties are directed to S

Mark L . Pietmkovyrski J .

Ste .bc ,' 'arbrou PaI.

JMes D. Jensc:n. J __,_.... ._ . _ ._
CONCUR.

4.
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

ERIE COUNTY

Michael P. Onderko

Appellant

V.

Sierra Lobo, Inc.

Appellee

Court of Appeals No. E-14-009

Trial CourtNo, 2013-C'V'-0187

DECISION AND JUD0MENT

Decided:
SEP 192014

Margaret O'Bryon, for appellant.

Mark P. Valponi and Brian F. Ambrosia, for appellee.

Y Rf3UGI-1, P.J.

1. Introduction

1} This is an appeal from the judginent of the Erie County Court of Common

Pleas, which granted suiiunary judgment in favor of defendant-appellee, Sierra Lobo,

Inc., on plaintiff appellant's, Michael Onderko, claims for retaliatory discharge and

1.

Q^z^^Va^
^ 9 lt°, liy
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intentional infliction of ernotional distress. For the foIlowing reasons, we afffirm, in part,

and reverse, in part.

A. Facts and Procedural Background

{¶ 2} On Thursday, August 9, 2012, appellant was moving a table and soine

cabinets in the course of his e2nployment as an engineering tech for appellee when he felt

some pain in his right knee. Appellant states that because of the pain, he left worlc early

that day. On his way home, appellant stopped at a gas station. As he was stepping offa

curb, his right loiee "gave out." Consequently, he went to the hospital. The handwritten

notes h-oin the emergency room records document that "[appellant] had R knee pain for a

couple weelcs, but today took a step off the curb & heard a`pop.' Now painful to bear

weight." Appellant states that the emergency roozn doctor then recommended that he

follow up witli an orthopedic doctor.

{¶ 3) The.next day, appellant saw Dr. Biro. A clinic note from Dr. Biro indicates

that appellant had injured his right kn.ee six weeks earlier, which injury resolved itself

after several weeks of ice, rest, and walking on crutches. The note further indicates that

appellant continued with daily living until the 1uiee "completely let go" when he was

climbing a curb.

{l 4) Notably, neither the hospital records nor Dr. Biro's notes included any

3nention by appellant that he suffered an injuiy while at worlc. Appellant states in his

affidavit that he did not mention work to the emergency room doctor because he was

afraid of being fired since it was Icnown that.appellee was very concerned about its safety
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record In addition, appellant states that Dr. Biro's clinic note contained incorrect

inforination in that appellant did not have a prior injury to his right lcnee, but rather had a

prior injury to his left luiee. Appellant also states that he tried to contact Dr. Biro to

correct the clinic note, but that Dr. Biro refi,tsed to see hirn once Dr. Biro found out that it

was a worlcers' compensation injury.

{j S} Following his doctor visits, appellant contacted April Reeves, an einployee

in appellee's human resources department, and told her that he tore his right ACL.1

Reeves states in her affidavit that appellant told her the injury did not occur at work, but

appellant disputes Reeves' stateinent in his own affidavit. On August 13, 2012, after

spealcing with Reeves, appellant then contacted Dave 1-Iamriclc, appellee's corporate

director of human resources, and inquired about receiving light-duty work. Hamriclc

infonned appellant that appellant could not return to work due to the pain medication

appellant was talcing.

{l 6} Thereafter, still on August 13, 2012, appellant filed a First Report of Injury

with the Bureau of Worlcers' Compensation ("BWC"). Appellant states in his affidavit

that he filed the report because Hamrick told hirn he did not have a work injury but

appellant wanted to ensure that it was filed as a work injury. The August 13, 2012 report

claims a torn right ACL caused by lifting and pushing equipment. On August 28, 2012,

appellant filed a second First Report of Injury, this time claiYning a right lcnee

sprain/strain. The BWC initially disallowed appellant's claim, but later vacated that

Nothing in the record supports a medical diagnosis of a torn right ACL.
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decision and entered a new decision that allowed appellant's claim on the medical

condition of a right lcnee sprain.

{l 7) Appellee appealed the BWC's decision to the Industrial CorYUnission. After

a hearing the Industrial Coinmission reversed BWC's decision and denied appeliant's

worlcers' colnpensation claim onNovelnber 6, 2012. In her decision, the Industrial

Comrnission District Hearing Officer found that appellant's injury was not sustained in

the course of his employment, Appellant did not appeal the Noveinber 6, 2012 decision.

He states that he did not file an appeal because he was already back at worlc and.just

wanted the ordeal to be over.

{¶ 8} One month later, on December 12, 2012, appellee terininated appellant's

employinent. Prior to his termination, appellant had received three performance bonuses,

had no discipline write-ups, and had no unexcused absences. Appellant states that

Harnrick told him he was being termiuated due to the workers' coinpensation outcome.

Hamrick, for his part, states in his affidavit that appellant was terminated "for his

deceptive atteinpt to obtain Worlcers' Compensation benefits for a non-work related

injury."

{I 9} On March 8, 2013, appellant initiated his present claims for retaliatory

discharge in violation ofR.C. 4123.90, and for intentional infliction of emotional distress.

As to the claim for retaliatory discharge, appellee moved for summary judginent solely

on the basis that appellant could not satisfy the required element of having suffered a

workplace injury. Specifically, appellee argued that the Industrial C ommission

4.

App. 82



determined that the injury did not occur at the workplace, and that such decision was

binding on appellant through the doctrines of resjudicata and collateral estoppel. Thus,

appellee concluded it was entitled to judgment as a matter of law. Appellant, on the other

hand, argued that having an allowable worlcers' coznpensation claim is not a required

eleinent of retaliatory discharge under R.C. 4123.90. Rather, citing Ammon v. Fresh

Mark, Inc., 7th Dist. Columbiana No. 94-C-46, 1995 Vi7L 472301 (Aug. 9, 1995),

appellant contended it is the "inere filing of a compensation claim [that] trigger[s] the

statutory protection from discharge.'°

{l 10} As to the claim for intentional infliction of emotional distress, appellee

argued that it is entitled to summary judgment because its act of terrninatirig appellant for

deceptively attempting to collect benefits for a non-worlc-related injury is not "extreme

and outrageous" conduct, especially where appellant is employed "at-will.°" Appellant

responded by arguing that he did not lie about his worlcers' compensation claim, and that

his claim was supported by the medical report of Dr. Ahn, and by the statements of three

co-workers who reported that appellant told them he had aggravated his Iniee while

inoving cabinets in the shop.

{If 11} The trial court, in granting summary judgment to appellee, agreed that res

judicata and collateral estoppel precluded appellant from re-litigating whether he suffered

a workplace injury. Further, the trial court determined that "[appellee] did not terminate

[appellant] for merely filing a workers' compensation claim and subsequently being

denied benefits. Instead, [appellee] terminated [appellant] for engaging in deceptive
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practices: engaging in deceptive behavior when he attempted to obtain BWC benefits for

an injury that was not woric related." The court concluded,

Therefore, even in holding the evidence most favorable to

[appellant], reasoriable minds can only come to the conclusion that

[appellee] did not violate R.C. 4123.90 as [appellant] did not suffer a work

related injury and that [appellee] has proven with clear and convincing

evidence that [appellee] terminated [appellant] for rnisrepresenting his

injury as a work related injury. [Appellailt] cannot bring forth a prima facie

case of retaliatory firing.

{112} Finally, as it pertains to appellant's intentional infliction of emotional

distress claim, the trial court held that appellant could not prove that appellee's conduct

was extreme and outrageous. As support for its conclusion, the trial court noted that

appellant did not suffer a work injury and appellee chose to terxninate appellant based

upon lawful reasons, i.e., "[appellant's] dishonesty in filing a worl(ers' compensation

claim for an injury that did not occur at worlc."

B. Assignments of Error

{¶ 13} On appeal, appellant presents two assignments of eiTor for our review:

1. The Trial Court Committed Error in Granting Appellee's Motion

for Summary Judgment on the Basis that Res Judicata and Collateral

Estoppel prohibited Appellant frorn Prevailing on a Retaliatory Discharge

Claim Regarding a Work Related Injury.
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2. The Trial Court Committed Error in Granting Appellee's Motion

for Surnmary J"udgment on the Basis that the Employer's Conduct was not

Extreme and Outrageous.

XY. Analysis

{j 14) We review siuninary judgment decisions de novo, applying the same

standard as thetrial court. LorainNatl. Banicv. SaratogaApts., 61 OhioApp.3d 127,

129, 572 N.E.2d 198 (9th Dist.1989), Applying Civ.R. 56(C), summary judgment is

appropriate where ( 1) there is no genuine issue as to any inateriai fact, (2) the moving

party is entitled to judgment as a matter of law, and (3) reasonable minds can come to but

one conclusion, and viewing the evidence in the light most favorable to the non-moving

pa1-ty, that eonclusion is adverse to the non-moving party. F.Iarless v. Willis Day

Warehousing Co., 54 Ohio St.2d 64, 66, 375 N.E.2d 46 ( 1978).

A. Retaliatory Discharge

(¶ 15) A olaixn for retaliatory discharge under R.C. 4123.90 involves a burden

shifting analysis. Initially, the employee bears the burden of establishing a prima facie

case of retaliatory discharge. Napier v. Roadway Freight, Inc., 6th Dist. Lucas No. L-06-

1181, 2007-Ohio-1326, 112. Once an employee has set forth a prima facie case, the

burden then shifts to the defendant to set forth a legitimate, non-retaliatory reason for the

discharge. 1"d: "If the employer sets forth a legitimate, non-retaliatory reason, the burden

again shifts to the einployee to `specifically show' that the employer's purported reason

is pretextual and that the real reason the employer discharged the employee was because
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the einployee engaged in activity that is protected under the Ohio Worlcers'

Compensation Act." Id.

{l 16} Here, the threshold issue we must decide in appellant's first assigmnent of

error is what elernents are required to prove a prima facie claiin for retaliatory discharge

under R.C. 4123.90. Specifically, we must determine whether appellant lnust prove that

he suffered a worltplace injury. We hold that he does not.

{¶ 17} Our analysis centers on R.C. 4123.90, which provides, in relevant part,

No einployer shall discharge, demote, reassign, or take any punitive

action against any employee because the employee filed. a claim or

instituted, pursued or testified in any proceedings under the worlcers'

compensation act for an injury or occupational disease which occurred in

the course of and arising out of his employment with that employer.

1118) Appellee argues that the statute requires proof of three elements: (1) the

employee was injured on the job, (2) the employee filed a claim for workers'

coinpensation, and (3) the employee was discharged by the employer in contravention of

R.C. 4123,90. Similarly, our court on several occasions has stated the elements as, "(1)

the einployee suffered an occupational injury; (2) the employee filed a worlcers'

compensation claim; and (3) the employee was subsequently demoted or discharged from

her employment in retaliation for the filing of the claiin for benefits." E.g., Huth v.

Shinner's Meats, I"nc., 6th Dist. Lucas No. L-05-1182, 2006-Ohio-860, 1 17. This

formulation of the eleinents derives froin Wilson v. RiveNside.Flosp., 18 Ohio St.3d 8, 10,
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479 N.E,2d 275 (1985), in which the Ohio Supreme Court held "a complaint filed by an

employee against an einployer states a claim for relief for retaliatory discharge when it

alleges that the employee was injured on the job, filed a claim for workers' colnpensation

and was discharged by that einployer in contravention of R.C. 4123.90."

{l 19) However, the Tenth District, in S'idenstrzcker v. Miller Pavement Maint.,

Inc., 10th Dist. Franlclin Nos. OOAP-1 146, OOAP-1460, 2001 -Ohio-4111, 158, restated

the elements of a prima facie case for retaliatory discharge underR.C. 4123.90 as: (1)

the employee was engaged in a protected activity, (2) he or she was the subject of an

adverse einployment action, and (3) a causal link exists between the protected activity

and the adverse employinent action. See also Ferguson v, SanMar Corp., 12th Dist.

Butler No. CA2008-11-283, 2009-Ohio-4132, T 17 (adopting the Tenth District's

approach). An employee engages in a protected activity when he or she "file[sj a

workers' compensation claim or institutetsj; pursue[sj or testifie[s] in a workers'

compensation proceeding regarding a workers' compensation claim." Sidenstricker at

7 5 8.

{l 20) In reformulating the elements of a prima facie claim under R.C. 4123.90 to

clarify that proof of a workplace injury is not required, the Tenth District reasoned first

that Wilson did not hold that proof of injury on the job is a necessary element of a

retaliatory discharge claim. In Wilson, the parties did not dispute that the plaintiff was

injured in a fall at her place of employment. Wilson at 8. As a result of her injury, the

plaintiff was unable to work for 11 months. When she notified her employer of her
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intention to return to worlc, the employer inforrned her that she no longer had a j ob. The

employer explained in a letter that its leave of absence policy only guaranteed a position

for ten weelcs. Since the plaintiff had been gone for over eleven months, the employer

had filled her position. Id,

{¶ 21} The plaintiff then filed a complaint against her employer, alleging a

violation of R.C. 4123.90. Attached to the coinplaint was the letter from the employer

explaining its leave of absence policy. The employer moved to dismiss the complaint

under Civ.R. 12(B)(6) on the grounds that the complaint did not "specifically allege that

the discharge was in retaliation for plaintiff's worlcers' cornpensation claim." Id. On

appeal to the Ohio Supreme Court, the employer argued that the attached letter

demonstrates that the plaintiff was terminated pursuant to the leave of absence policy and

that there was no retaliatory motive. Id. at 10. The Ohio Supreme Court rejected this

argument, reasoning that the plaintiff s material allegation with respect to the letter was

that her employinent relationship was tenninated; the complaint did not allege that the

plaintiff was discharged because of the leave of absence policy. Thus, the leave of

absence policy could not be considered in determining whether the motion to disiniss

should be granted. Id. The court continued, stating that the material allegations in the

complaint were that the plaintiff "was employed by [the employer], she was injured on

the job, she received worlcers' compensation, she attempted to return to her job after

recovering from the wrk-related injury, and she was discharged in contravention of R.C.

4123.90." Id. The court concluded that "[b]y referring to R.C. 4123.90 in the complaint,
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appellant sufficiently coznplied with the notice pleading requirements of Civ.R. 8(A)."

Id. Thus, the court held "that a complaint filed by an einployee against an employer

states a claim for relief for retaliatoly discharge when it alleges that the employee was

injired on the j ob, filed a claim for workers' compensation and was discharged by that

employer in contravention of R.C. 4123.90," Id.

{If 22} A close examination of Wilson reveals that the element of "injury on the

job" was not the focal point of the decision, as it was undisputed that the plaintiff

suffered such an injury. Rather, the focus of the holding was that a reference to R.C.

41.23.90 in a complaint for retaliatory discharge was sufficient to satisfy the notice

pleading requirexnents, and that the plaintiff was not required to specifically allege that

the discharge was in retaliation for her filing of a worlcers' compcnsation claim.

{¶ 23} The Tenth District in Sidenstricker farther noted that, although Ohio courts

frequently cite Wilson for the elements of a retaliatory discharge claiin under R.C.

4123.90, only one Jias directly addressed the slcanent of "injury on the job." In that

single case, Kilbarger v. Anchor Hocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d

1080 (5th Dist.1997), the Fifth District held that the employee failed to satisfy the

element of injury on the job, but also held that the employee failed to prove that the

einployer's legitimate reason for discharge was pretextual. Thus, no Ohio case has been

decided solely on the issue of injuiy on thejob, as appellee requests that we do here.

(1241 After exaxnining Wilson, the Tenth District next looked to the language of

the statute itself. In examining a statute, the initial question that must be resolved in
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determining the intent of the legislature is whether the language is ambiguous. "Where

the language of a statute is plain and unambiguous and conveys a clear and definite

meaning there is no occasion for resorting to rules of statutory interpretation. An

unambiguous statute is to be applied, not inteipreted." Sears v. Weimer, 143 Ohio St.

312, 55 N.E.2d 413 (1944), paragraph five of the syllabus. "Howver, where a statute is

found to be subject to various interpretations, a court called upon to interpret its

provisions may invoke rules of statutory construction." Cline v. Ohio Bur, o.fMotor

Vehicles, 61 Ohio St.3d 93, 96, 573 N.E.2d 77 (1991).

{T 25} Here, appellee, through its position, advances the interpretation that the

phrase "injury or occupational disease which occurred in the course of and arising out of

his employment" liinits the type of claim and proceedings for which there is protection,

and that the limitation is separate and in addition to the lin-dtation that the claim or

proceeding must be under the Workers' Compensation Act. This interpretation results in

the conclusi-on that an employee must prove both that the claim or proceedings are under

the Workers' Coinpensation Act, and that the claim or proceedings are for an injury that

definitively occurred in the course of and arising out of the employment. An at least

equally reasonable interpretation, however, is that the phrase is a continuation of the

single limiting factor that the claim or proceeding be under the'Workers' Compensation

Act, since all claims under the Worlcers' Compensation Act are for injuries arising out of

the course of employment, Thus, under this interpretation, an eznployee must prove only
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that he or she filed a claixn or initiated proceedings under the Worl(ers' Compensation

Act.

{¶ 26) Because there are two reasonable interpretations, we must turn to the rules

of statutoiy construction, bearing in mind that "[t]he primary rule in statutory

construction is to give effect to the legislature's intention." Cline at 97. Initially, we note

that, in dealing with ambiguity, the legislature has stated its intention that "where a

section of the Worlrmen's Compensation Act will bear two reasonable but opposing

interpretations, the one favoring the claimant must be adopted." State ex rel. Sayre v.

Indus. Comm., 17 Oliio St.2d 57, 62, 245 N.E.2d 827 (1969), citing R.C. 4123.95

("Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally construed

in favor of employees and the dependents of deceased employees.").

{l 27) One of the aids of construction in determining the intent of the legislature is

the object sought to be attained by the statute. R.C. 1.49(A). To that end, the Ohio

Supreme Court has stated that the basic pitrpose of the anti-retaliation provisioi in R. C.

4123.90 is "`to enable employees to freely exercise their rights without fear of retribution

fi om their employers. "' Sutton v. Tomco.llllachtning, Inc., 129 Ohio St.3d 153, 2011-

Ohio-2723, 950 N.E.2d 938, ¶ 22, quoting Coolidge v. Riverdale Local School Dist., 100

Ohio St3d 141, 2003-Ohio-5357, 797 N.E.2d 61, ¶ 43. Under appellee's interpretation,

that purpose would be frustrated in situations such as this where the precise cause of the

injury is unlcnown at the time, and multiple incidents may have substantially aggravated a

condition resulting in an injury. Requiring an employee to successfully prove that the
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injury occurred at work for purposes of a retaliatory discharge claim would have a

chilling effect on the exercise of his or her rights because the employee would be forced

to choose between a continuation of elnployrnent and the submission of aworlcers'

coinpensation claim. This choice must be made by the employee knowing that if he or

she fails to prove that the cause of the injury was work related, not only will his or her

claim be denied, but the employer would then be free to terminate the employment

simply because the claim was filed. As recognized by the Nevada Supreme Court, "In

the absence of an injury resulting in permanent total disability, most employees would be

constrained to forego their entitlement to industrial compensation in favor of the

economic necessity of retaining their jobs." Hansen v. Harrah's, 100 Nev. 60, 64, 675

P.2d 394 (1984).

M28} Therefore, in accordance with R.C. 4123.95 and the basic purpose of the

anti-retaliation provision, we construe R.C. 4123.90 to require that an employee must

prove only that he or she "filed a claim or instituted, pursued or testified in any

proceedings under the workers' coinpensation act." The employee is not required to

prove defmitively that the injury occurred and arose out of the course of employment. In

so doing, we agree with the reasoning of the Tenth District, and adopt its holding that to

prove a prirna facie case of retaliatory discharge, the employee must show:

(1) the employee filed a worlcers' colnpensation claim or instituted, pursued

or testified in a woricers' compensation proceeding regarding a worlcers'

compensation claim (the "protected activity"), (2) the employer discharged,
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delnoted, reassigized or took punitive action against the employee (an

"adverse einployinent action"), and (3) a causal linlc existed between the

employee's filing or pursuit of a workers' compensation claim and the

adverse employinent action by the employer ("retaliatory motive"),

Sidenstricker, 10th Dist. Franlclin Nos. OOAP-1146, 00A1'-1460, 2001-

Ohio-4111 at¶ 58.

(129) Our holding today, however, does not grant employees the power to file

frivolous workers' compensation claims with impunity. "The scope of R.C. 4123.90 is

narrow and protects only against adverse einployment actions in direct response to the

filing or pursuit of a worlcers' compensation claim." Ayers v. Progressive RSC, Inc., 8th

Dist. Cuyahoga No. 94523, 2010-Ohio-4687, ^ 14; see also Oliver v. Wal-Mart Stores,

Inc., 10th Dist. Franlclin No. 02AP-229, 2002-Ohio-5005, I 10. "R.C. 4123.90 does not

prohibit a discharge for just and legitimate termination of einployment. It does not -

suspend the rights of an employer, nor insulate an employee from an otherwisejust and

lawful discharge." Markham v. Earle M. Jorgensen Co., 13 8 Ohio App.3d 484, 493, 741

N.E.2d 618 (8th Dist.2000), quoting Brown v. Whirlpool Corp., 3d Dist. Marion No.

9-86-20, 1987WL 16261 (Sept. 1, 1987).

f¶ 30} Several Ohio courts have found that coirnnitting fraud in the pursuit of a

worlcers' coinpensation claim is a legitimate, non-retaliatory reason for discharge. In

Ifilbarger v. AnchorHocking Glass Co., 120 Ohio App.3d 332, 697 N.E.2d 1080 (5th

Dist.1997), the elnployer terminated the employee for falsification of records in
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connection with the filing of a workers' compensation claim. In that case, the

einployee's ex-girlfriend testified that the employee injured himself while painting

houses during the plant's summer shutdown, but told her that he would claim the injury

occurred while carrying buckets at the plant. Following a bench trial, the trial court

found in favor of the employer on the employee's claim for retaliatory discharge, which

the Fifth District afiirlned. Id. at 336, 343. In.Kent v. Chester Labs Inc., 144 Ohio

App.3d 587, 761 N.E.2d 60 (1st Dist.2001), the employer terminated the einployee for

dishonesty based on the statement of the einployee's co-worker that her injury "was falce

as fake could be," and on the fact that the employee had previously injured herself while

lifting a bale of newspapers outside of work. The trial court granted summary judginent

in favor of the elnployer, but the First District reversed, and remanded the matter for a

trial to determine the motive for the discharge. Id. at 593-594. In another case from the

First District, lfelly v. Coca-Cola Bottling Co., 1 st Dist. Hamilton No. C-030770, 2004-

Ohio-3500, the employer fired the einployee for dishonesty relating to lifting weights in

excess of the doctor's recominendation. The trial cowt granted summary judgxnent, but

the First District reversed, finding that a genuine issue of material fact existed on whether

the einployer's stated reason for teiira.ination was pre-textual. Id. at T 42. Finally, in

Ayers, supra, the einployer terminated the elnployee for violating the company's code of

conduct policy against deceit. In that case, the employee answered on a workers' '

compensation questionnaire that she had never been involved in an automobile accident.

However, the employee had actually been involved in at least five automobile accidents.
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Further, testimony was presented that the employee called the doctor's office directly to

reschedule her independent medical examination, in violation of the company policy that

only the employer can reschedule an exaznination, and that the employee represented

herself as someone else in order to reschedule. The trial court granted summary

judginent in favor of the elnployer, and the Eighth District affinned finding that the

employee failed to establish a prima facie case and failed to demonstrate that the stated

reason for discharge was mere pretext. Ayers, 8th Dist. Cuyahoga No. 94523, 2010-

Ohio-4687 atl 18.

{¶ 31) These cases are informative in that in each of them, the question of the

employee's honesty regarding the worlcers' compensation claim was determined within

the frameworic of the burden shifting analysis pertaining to the true motivation behind the

adverse employment action. If the employer can show that the basis of the discharge was

fraud or dishonesty, the employee has the opportunity to prove that the stated reason is

pretextual, and that the true motivation was the filing of the worlcers' compensation claim

itsel£ Aii employee can prove pretext by showing that the employer's proffered reason

"(1) had no basis in fact, (2) did not actually motivate the adverse employment action, or

(3) was insufficient to inotivate the adverse employment action." Ferguson, 12th Dist.

Butler No. CA2008-11-283, 2009-Ohio-4132 at 121, citing Wysong v. Jo-Ann Stores,

.Inc., 2d Dist. Montgomery No. 21412, 2006-Ohio-4644,113; King v. Jewish Home, 178

Ohio App.3 d 387, 2008-Ohio-4724, 898 N.E.2d 56, 19(1st Dist.). We think that such an

approach is appropriate in this situation as well.
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{l 32} However, we do not reach the issue of whether appellee put forth a

legitimate, non-retaliatory reason for discharge, or whether appellant delnonstrated that

the proffered reason was pretext through evidence showing that he did not in fact lie or

commit fraud in the filing of his workers' compensation claims. It is well-settled in Ohio

that "a party seeking summary judgment, on the ground that the nonmoving party cannot

prove its case, bears the initial burden of informing the trial court of the basis for the

motion, and identifying those portions of the record that demonstrate the absence of a

genuine issue of material fact on the essential element(s) of the nonmoving party's

claims." (Emphasis added.) Dresher v. Burt, 75 Ohio St.3d 280, 293, 662 N.E.2d 264

(1996); see also Mitseffv. FAeeler, 38 Ohio St.3d 112, 526 N.E.2d 798 (1988), syllabus

("A party seeldng summary judgment must specifically delineate the basis upon which

summary judgtnent is sought in order to allow the opposing party a meaningful

opportunity to respond."). "If the moving party fails to satisfy its initial burden, the

motion for sumznary judgment must be denied." Dresher at 293. Here, with respect to

the retaliatoiy discharge claim, appellee made no argument that it provided a legitimate,

non-retaliatory reason for discharge or that appellant failed to provide evidence

demonstrating that the reason was merely pretext. Instead, appellee argued solely that by

failing to appeal the Industrial Commission's decision disallowing benefits, appellant was

collaterally estopped or barred by resjudicata from establishing the worlcplace injury

element of his claim. Because we have determined that a workplace injury is not a

required element of a retaliatory discharge claim under R.C. 4123.90, and because no
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other grounds were offered, we conclude that summary judgment for appellee on the

retaliatory discharge claim was inappropriate.

{q( 33} Accordingly, appellant's first assignment of error is well-taken.

B. Intentional Infliction of Emotional Distress

{1 34} "In a case for intezitional infliction of einotional distress, a plaintiff must

prove (1) that the defendant intended to cause the plaintiff serious einotional distress,

(2) that the defendant's conduct was extreme and outrageous, and (3) that the defendant's

conduct was,the proximate cause of plaintiffs serious emotional distress," Phung v.

Waste Mgt., Inc., 71 Ohio St.3d 408, 410, 644 N.E.2d 286 (1994).

{l( 35} In its motion for summary judgment, appellee argued that it was entitled to

judgment because its conduct was not extreme and outrageous as a matter of law.

Extreme and outrageous conduct has been described as:

It has not been enough that the defendant has acted with an intent

which is tortious or even criminal, or that he has intended to inflict

emotional distress, or even that his conduct has been characterized by

"malice," or a degree of aggravation which would entitle the plaintiff to

punitive damages for another tort. Liability has been found only where the

conduct has been so outrageous in character, and so extreme in degree, as to

go beyond all possible bounds of decency, and to be regarded as atrocious,

and utterly intolerable in a civilized community. Generally, the case is one

in which the recitation of the facts to an average member of the community

19.
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v3ould arouse his resentment against the actor, and lead him to exclaim,

"Outrageous!" Z'eager v. Local Union 20, Teamsters, Chauffeurs,

Warehousemen & Helpers ofAm., 6 Ohio St.3d 369, 374-375, 453 N.E.2d

666 (1983), quoting Restatement of the Law 2d, Torts, Section 46(1),

Cornment d (1965).

{I 36} In particular, appellee contended that appellant did not pursue a valid

workers' compensation clailn, but rather attempted to collect benefits for a non-work

related injury. Appellee stated that "[s]uch deceptive conduct constituted a legitimate,

non-discriminatory, non-retaliatory business reason to terminate [appellant's]

employment and cannot be found to be `extreme and outrageous' conduct," so as to

support an intentional infliction of emotional distress claim. Further, appellee contended

that the termination of an at-will employee is an exercise of the employer's legal rights

and does not constitute extreme or outrageous conduct. Appellee relies on Jones v.

Wheelersburg Local S'ehool Z7ist., 4tla. Dist. Scioto No. 12CA3513, 2013-Ohio-3685,T

42, for the proposition that

"Terinination of employment, v;Tithout more, does not constitute the

outrageous conduct required to establish a claim of intentional infliction of

emotional distress, even when the employer knew that the decision was

lilcely to upset the ernployee." * M* Moreover, an employer is not liable for

a plaintiff's emotional distress ifthe employer does no more than "insist

upon his legal rights in a permissible way, even though he is well aware

20.
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that such insistence is certain to cause emotional distress." (Internal

citations omitted.)

{137} Appellant responded by arguing that he never lied about his workers'

compensation cl ai1n, and that his claim was supported by the medical report of Dr. Ahn,

who examined him as part of his workers' compensation claim, and by three employees

who aclcnowledged that appellant said he aggravated his Irnee while moving cabinets at

work.

{lf 38} Upon our review of the facts, viewed in the light most favorable to

appellant, we conclude that no reasonable fact-finder could find that appellee's conduct

rises to the level of outrageousness sufficient to support a claim for intentional ird7iction

of emotional distress. We hold that, under the circumstances, appellee's actions in

terminating an at-will employee do not go beyond 0 possible bounds of decency so as to

be regarded as atrocious and utterly intolerable in a civilized community. Therefore,

appellee's actions are not extreme and outzageous as a matter of law, and surnmary

judgment in favor of appellee on appellant's intentional infliction of emotional distress

claim is appropriate.

{5 39) Accordingly, appellant's second assignment of error is not well-taken.

IIT. ConcitYsion

{l 40) For the foregoing reasons, the judgment ofthe Erie County Court of

Common Pleas is affirined, in part, and reversed, in part. The matter is remanded to the
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trial court for further proceedings on appellant's claim for retaliatory discharge under

R. C. 4123.90. Costs of this appeal are to be split evenly between the par-ties pursuant to

App.R. 24,

Judgment a.ffirxned, in part,
and reversed, in part.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See also 6th Dist.Loc.App.R. 4.

Marl{ L. Pietrylcowski J

Stephen A, Y"a.rbrough, p:J.

Jarnes D. Jensen J.
CONCUR.

This decision is subject to fux^her ing ]ay the Suprerne Court of ------
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit ihe Ohio Supreme Court's web site at:
http://wdvw.sconet.state.oh.us/rod/newi)dfiJ'?source=6.

22.

f HEREBY CERTIFY THIS TO BE
ATRUE C'C11'Y ®E THE ORIGINAL
F1LED IN THIS ®FFiCE,

LUVADA . WiI.50N CLERK OF coURTS
. Erie Cou y. ©hio

^,.
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physical harm is implausible. As for. using
such an "inept" firebomb, the state has no
duty to distinguish between intelligent crimi-
nal plans and imprudent criminal plans as
part of proving intent to commit a criminal
act. See State v. Stoudemire (1997), 118
Ohio App.3d 752, 694 N.E.2d 86. Defendant
did not counter the state's evidence showing
a real and immediate threat of serious physi-
cal harm presented by the thrown plastic
bottle. Accordingly, we18a2find that the state
presented sufficient evidenee to prove the
elements of aggravated arson. The third
assignment of error is overruled.

Judggment affirnzed

NAHRA, P.J.; and ROCCO, J., coneur

QYNUHOLRSTtM

120 Ohio App.3d 332

L=KILBARGER, Appellant,

V.

ANCHOR HOCKING GLASS
COMPANY, Appellee.*

No. 96 CA 44.

' Court of Appeals of Ohio,
Fifth District, Fairfield County

Decided June 20, 1997.

proving at trial that he was injured at work;
(2) former employee failed to estab)ish that
former employer's proffered reasons for dis-
charging him were.pretext for retaliation; (3)
testimony concerning former employer's con-
sistent enforcement of work rale regarding
falsification of records and that no other
employees had been discharged for filing
workers' compensation claim was adnvssible;
and (4) it was not abuse of discretion to
refuse to allow former employee to review
notes used by witness'to refresh her memo-
ry.

AAffirmed,

_knGwln, P.J., concurred with opinion.

William B. Hoffman, J., concurred with
opinion.

1. Master and Servant c-43

Trial court's decision concerning claim of
workers' compensation retaliatory discharge
is question of fact. R.C. § 4123.90.

2. Appeal and Error 0-1001(l.)

Court of Appeals 'must not substitute its
judgment for that. of trial court when compe-
ten#, credible'evidence supports trial court's
faetual finiiings.

3. Master and Servant e-30(6.20)

Initially, employee setting forth claird
for workers' compensation retaliatory dis-
charge must plead prima'facie case in order
to state claim; and this requires employee to
allege following elements: (1) that employee
was Wured on job, (2) that employee filed
claimfor workers' compensation, and (3) that
employee was discharged in contravention of
anti retaliation statute. R.C § 4123.90.

Former employee brought action against
his former employer for workers' compensa-
tion retaliatory discharge. Summary judg-
ment granted in 'favor of formea• employer
was reversed, 107 Ohio App.3d -763, 669
N.E.2d 508, and case was remanded. Fol-
lowing bench trial, the Court of Cotitrrion
Pleas, Fairfield County, entered judgment in
favor of former employer. Former employee
appealed. The Court of Appeals, Wise, J.,
held that: (1) former employee had burden of

# Reporter s Note: A discretionary appeal to the
Supreme Court of Ohio was not allowed in

4. Master and Servant e-40(i)

.• If employee makes prima facie case of
workers' compensation retaliatory discharge,
burden shifts to employer to set forth nondis-
criminatory reason for discharge. R.C.
§ 412.3.9fl. .

(1997), '80 Ohio St:3d, 1436, 685 N.E.2d 546.
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5. Master•and Servant ez?40(1) . 10. Master and Servant <B-40(4)

Onee °einployee establi'sTies prilrla facie
case of workers' ° compensatiori retaliatory
discharke; altkrough employe'r has liurden of
setting' foi•th,reason for discharge, whieli• it
miist. establish before burden again. "shifts
buck to ernployee; such burden-does not re-;
qun•e employer to prove* absence of retaliato-
ry discharge; rather, it merely requires em-
ployer to set forth legitimate, nonretaliatory
reason for employee's discharge, and employ-
er does .not have-to prove= this'reason. R.C.
§4123.90.-^.

6. Master and Serpant e-40(1)

In •,workers',.eompexrsation retaliatory..
discharge case,; if: employer sets fortll leglti-
mate, nonretaliatory reason for discharging
employee, burden^ :shifts, to employee. who
must then establish _ that reason articulated
by employer Is pretextual and that.real rerea-
son for diseharge was employee's _protected
activity under Workers' Compensation Act.
R.C. § 4123.90.

7: Master and Servant 0-30(6.20)

If employer fails to::set forth legitimate,
Iionretaliatorx reason for. employee's •• dis-
charge, -employee can establish claim; for
workers' compensation retaliatory discharge;
however, if employer does, §et forth' .legiti-
mate, nonretaliatory reason' and empDoyee
is anable to provethat reasoriai•ticulated by
employerwas pretextual and,thatreal reason
is. that eraployee. filed cTairii'for workers'
compensation, employee's. claim for retaliato-
1y diseharge rnust fafl. . R.C. § 4123.90.

8. Master and Servant 4^040(1)

Former • employee clainling•workers'
coiriperis^tiori retaliatory'discharg& liad' :biil'=
iTen isf proviiig+at trial"Eiia't he wasiiijlii^df^at:

9. Master•siidServailt0=40(1)^ :;: . .

In workers' i oiripensatiiori 'reta^ip't^'r;y;:. :. ......:. :......
discharge -case, emp^oyer's burden, does'°liot
require employer to prove, by clear and :con-
vincing evidence, absence'of retaliatory dis-
charge; ratller, employer merely ^has to set
forth legitimate, nonretaliatory reason. for
employee's discharge. R.C. § 4123.90.• - ,-

Former employee claiming workers'
compeieaatiori ,retalia.tory *discharge failed to
establish 'that his former employer's .prof-
fered reasons for his discharge were pretext
for retaliation by merely attacking validity of
such reasons; nothing in record established
that proffered •reasons were pretextual and
that real reason for former..• employee's dis-
charge was his filing of workers' compensa-
tion claim. R.C. § 4123.90.

11. Appeal and Error (D=1003(7)

In reviewing weight-of-evidence claim,
judgment stipported by 'some competetlt,
credible evidence wil] not be reversed I by
reviewing court as against manifest weigh•tt of
evidence.

12. Appeal and Error e-994(2),1003(3)

Court of Appeals defers to findings'of
triai..court since it is in best position to
observe witnesses. and weigh their credibility.

13. Master and Servant ^40(2)

Testimony concerning empl"oyer's con-
sistent enforcemenf of work 'rdle 'regarding
falsification of records-:and• that no, other. em-
ploy.ees had been discharged for ,filing work-
ers'. compensation, claim•.was adn-iissible, in
former employee's workers'. compensation
refzliatflry discharge action, to show :that
empioyer- acted- in.eonformity with such habit
or routine practice when dealing with former
employee. R.C. § 4123.90; Rules of Evid.,
Rule 4U6.

14., Witnesses 0-256

Trial •court acted within its -discretion in
refusing 'to . allow' plaint^"°to : reyiew :notes
used .15y.defense?ritness. to_re6?esh .her;:anem-
ory, despite.:plaintiff's claumY1iat,cliscrgpaney
exisCed rpgaxdin^ clate wit,iaess first::Spake to
4ei;ta{ia ;thar`.d.:part.y^plaintiff: fafledrto:con-

tprqper;.diseo.very:;;prior;.to:trFal y^hem: bei3
e eha^e-clarified dates in question. 'Rules
of Evid., Rule 612....

15..Courts 0=26 .

: ":A.buse . of. discretion" connotes 'more
than••error of law or judgment, it implies
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court's attitude is unreasonable, arbitrary or
unconscionable.

See publication Words and Phrases
for other judicial constructions and def-
initions.

16. Witnesses «288(2)
Plaintiffs trial counsel's questioning of

defense witness, on cross-examination, re=
garding her opinion as to credibility-of cer-
tain non-witness opened door to witness' tes-
timony on redirect examination about same
issue. Rules of Evid., Rule 608(A).

Perry-Dieterich & Assoc. Co., L.P.A., and
Eric R. Dieterich, Columbus, for appeIlant.

Frost & Jacobs L.L.P.,• Thomas V.
Williams and J'effrey N. Lindemann, Colum-
bus, for appe9lee.

WISE, Judge.

Appellant Mark Kilbarger appeals the de-
cision of the Fairfield County Court of Com-
mon Pleas that entered judgment in favor of
Anchor Hoeldng Glass Company -("Anchor
Hocking") on his claim for retaliatory dis-
charge pursuant to R.C. 4123.90. .

Appellant begain worldng for appellee An-
chor Hoeldng in July " 1978. In late June
1991, Anchor Hocking began its summer
shutdown for three weeks. During that peri-
od, appellant worked as a painter helping
other family members. Anchor Hoclang's
summer shutdown ended on July 13, 1991,
and appellant returned to work on that date.
On July 17, 1991, appellant reported to An-
chor Hoeldng that he had injured his shoul-
der and upper arm while attempting to move
a heavy bucket of "batch," the raw material
used to make glass products.

Appellant subsequently filed a workers'
compensation claim requestirig benefits due
to his injury. Anchor Hoclang contested ap-
pellant's workers' compensation - claim be-
cause of the manner in which 'appellant in-
jured himself. In N6vember, 1991; Vicky
Jarrell, appellant's common-law wife, in-
formed Vern Montgomery, manager of the
Mix and Melt Department at Ahchor Hock-
ing, that appellant had injured himself during
summer shutdown while he was painting a

house with his uncle. Jarrell also stated that
appellant told her that he intended to return
to work and claim that he had suffered the
injury while worldng at Anchor. Hocldng, in
connection with the use of the buckets.

_J&Karen Feisel, Safety Manager at An-
chor Hoclarig, asked the-workers' compensa-
tion service company for Anchor Hoeldng to
contact Vicky Jarrell to verify her allegations
concerning appellant's injury. Karen Feisel
also personally interviewed Vicky Jarrell, on
two separate occasions, concerning appel-
lant's statements regarding the workers'
compensation claim.

Anchor Hocking contested appellant's
workers' compensation claim through all
three levels of the -admi.nistrative 'hearing
procedure based upon the infoimation pro-
vided by Vicky Jarrell. However, appellant
prevailed at all three levels of the administra-
tive process. Anchor Hoeldng subsequently
appealed the workers' compensation claim to
the Fairfield County Court of Conunon
Pleas. A trial was conducted on June 22,
1993. Following deliberations, the jury re-
turned a verdict rejecting appellant's claim
that his injury was job-related and therefore
determined that appellant was not eligible to
part'icipate in the State Insurance Fund.

Following the trial, Anchor Hoclsing's man-
agement conducted a meeting to review ap-
pellant's workers' compensation claim. All of
the managers at the meeting agreed that
appellant should. be discharged for falsifica-
tion of records in connection with his work-
ers' compensation claim. Falsification of rec-
ords is a violation of Anchor Hoclflng's Plant
Rules, Class 1, Rule 4.

Pursuant to the terms of the collective
bargaining agreement, Anchor Hocking sus-
pended appellant for seven days pending dis-
charge. Anchor Hocking informed appellant
that the reason for his suspension was for
falsification of records. On July 1, 1993,
Anchor Hocking informed appellant that he
was discharged for record falsification.

On December 21, 1998, appellant filed a
complaint in which he alleged that Anchor
Hoeldng had terminated him in violation of
R.C. 4123.90 and that Anchor Hoeldng had
wrongfully discharged him. Following dis-
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covery, Anchor Hocking fi.led a motion for Babcock &`Wilcox Co. (Dec. 13, 1995), Sum-
summary judgment. On December.30; 1994, mit -App. No. 17229,- unreported; 1995 WL
the trial court grantEd.Anchor Hocking's mo- 734027, at. 4. As•an appellate court, we must
tion. Appellant appealed the trial court's not substitute 'our. jddgment for that of the
deeision to'this. colirt. On February 21, 1996, trial court when competent, credible, evidence
we' reversed the trial court's grant of sum- supports the trial court's factual findings.
mary judgrrient finding that reasonable Id., eiting Wisintaaner v. Elcen Power Strut
minds could differ`regarding whether.or not Co, (1993), 67 Ohio St.3d 352, 353, 617 N.E.2d
appellant had been terminated in. contraven- 1136, 1137: ..'.
tion of R.C. 4123,90. Kidbar"qer v. Anchor Therefore; we rriust affYrm the decision:of
Hocking Glass Co. (1995), 107 Ohio .App,3d tlie Fairfield Courity Court of Common
763, 669 N.E.2d 508' Pleas; dismissing appellant's cause of act'ion

Upon remand.to the tri9l court; a beneh for retaliatozy discharge, if the record iii tflis
trlal was conducted on Apr.il 254nd 26,-1996. matter eontains competent, credible evidence
Prior to tiaal, appellant dismissed the•second to.support the decision.. It is upon Ghis stan-
count of his complaint, which alleged wrong dard of review that we analyze appellant's
ful discharge. The trial court issued, its assignmeaits of error:
judgment entry on June 4, 1996, finding.in Burden of Proof
favor of Anchor Hocking on appellant's blaim
for retaliatory discharge: [87 Appellant's first, second and siacth -as-

Appellant timely. filed a notiee. of. appeal signments of error each concern the burden
of proof uaed by the txial eourt: B.efore.we

and sets forth the. follotving assignments of ro^ew: appellant's assignrrlents of error con-

error: cerning the burden of proof, -we will first
„W7"I. The trial court applied an incorrect address how.and-when the burdeir:of proof
burden. of procf on appellant by requiring shifts under a ciaim for retaliatorydischarge:
appella.nt to prove that he was injured on the Initially, a plaintiff setting forth a' claim 'for
job• . retaliatoiy:.discharge must-plead a prima fa-

"II. The trial. court used on [sic ] incor- cie case in order to state: a claim under R.C.
rect standard of proof in faiHng to require 4124.90. This requires a plaintiff to allege
appellee to show by. clear and convincing the foIlowing elements: (1) that the employee
evidence- that appellant filed a falsified claim. w- v?juredon the job,{2)that the employee

"ITI. It 'was error for the trial court to ffled a claim for workers'. colnpensation, and

allow appellee-to admit infor7riation on other (3) G^t theemployee was discharged in
workers' compensation decisions and'employ- contravention of R.C. 4123.90. Wilson. v.

ee.telminations asevidence t$at a ellee.did.. R.iversiderHosp: ,(1.985),.18.Ohio. St3d 8; .18
:,. ,,. •. • pp OB]Et 6; :479 N^U.2d;275, sYll:abUs:.not dlschar'$e appellant in violation of

4Ii;3.9(S: • ..... : . , . . _:,::^, .. ._. ::'.^:... .:. . ^ :: :...: . . . .:.: ::.^,^ -:•: ..;.,
: ._. .•: ! ' . . . . . _ .,> .,: . : -;.:., ,. :^^,.^1: '. ^ the enipYoyse malGes, a :pri^zta fa=:. ...... ... ... . . .. . : ,. .....

•..The.,ta;ial court-.comrryt^ed errqr. by: . cie.case, the; burden shifts.:to the ezriployep to
refilsing.;^o;allqvP=the; appellant.tp:;iilspe4 the set forth.; a nondiscriminatozy reason for the
vcmItangused. by;Karen. Feiseltto rofresl:i.her disc[iarge. Widson, u Hupp Co. (Nov. 25,
memory..7 : • 1•987); Cuyahoga App. No' 54176, unreported,
^ s 1987 WL 20474, , at 4, citing .Butler v. Sq4areAe'court! erred in 4ilg ^sfamo= :. ,

ny of `wiiiiesses coiiceriring'ttieir.opituon of' D. Co. (June 29, 1984), Butler App. No.
Vicky,T'arreli's cr^ilabiliEy. ``;'' =:' :'-` CA84-03-036, unreported, at 6. Although the

•' employer has this burden of proof, which it
"VI. the decisioiiof. the trial court is must establish before the burden a ui shifts

againat the manifest weight.of the evidenca" ^
back to the employee, the burden does not

Standard of .Review, require the employer to prove tfie` ahsence of
[1,21 - A trlal court's decision concerning a a. retaliatoiy discharge. 'Gallaher:v. --W S.

claim of retaliatoay discharge, pursuant to Life -Ins. Co. (Dec; 19; 1986); :Hamiitbn-App.
R.C. 4123.90, is a question of fact. Eye v. No. C-860062, unreported, 1986 WL :14063,
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at 4. It merely requires the employer to set
forth a legitimate, nonretaliatory reason for
the employee's diseharge. Wilson v Hupp
at 4. The employer does not have to validate
this reason.

I61 Finally, if the employer sets forth a
leg►timate, nonretaliatory reason, the burden
once again shifts to the employee.. The em-
ployee must then establish that the reason
articulated by the employer is pretextual and
that the real reason for the discharge was
the employee's protected activity under the
Ohio Workers' Compensation Act. Wilson at
4, citing Butler at 6.

17] Therefore, if the employer fails to set
forth a legitimate, nonretal9atory reason for
the employee's discharge, the employee can
establish a claim for retaliatory discharge.
However, if the employer does set forth a
legitimate, nonretaliatory reason and the em-
ployee is unable to prove that the reason
articulated by the employer is pretextual and
that the real reason is that the employee
filed a claim for workers' compensation, the
employee's claim for - retaliatory discharge
must fail. . It is under this burden-shifting
analysis that we review appellant's.first, sec-
ond, and sixth assignments of error. -

I8] Appellant ^contends, in his first as-
signment of error, that the trial court applied
an incorrect burden of proof by requiring
appeUant to prove that he was inljured at
work. SpecificaIly, appellant refers to the
trial conrt's judgment entry wherein the 'trial
court found that appellant "failed with his
burden of proof to show that the injury oc-
curred at work, consistent with the jury find-
ing in the workers [sic] compensation case."

We overrule appellant's first assignment of
error. Although appellant pled•a prima facie
case in his complaint, by alleging the three
elements necessary to state a claim under
R.C. 4123.90, appellant still had the burden
of proving all thas39elements of his case at
trial. Appellant failed to establish, at trial,
that he was injured at work. The trial court
did not apply an incorrect burden of proof.

Appellant's first assignment of error is
overruled

II

Appellant contends, in his second assign-
ment• of error, that the trial court used an
incorrect burden of proof when it failed to
require Anchor Hocking to show, by clear
and convincing evidence, that appellant filed
a false claim. Appellant argues that al-
though Anchor. Hoclang set forth a legiti-
mate, nonretaliatory reason for his discharge,
it failed to demonstrate that the reason was
valid by clear and convincing evidence.

: In support of this assignment of error,
appellant refers to this court's language in
Kilbamger v. Anchor Hocking Glass Co.
(1995), 107 Ohio App.3d 763, 669 N.E.2d 508,
where this court stated:

"At the first trial, appellant was required
to prove by a preponderance of the evidence
that he was injured on the job. In the case
at bar, it will be appellee's burden of proving
fraud by clear and convincing evidence." Id
at 767, 669 N.E.2d at 511.

[9] In Kilba+rger, this dicta placed a
heavier burden upon Anchor Hoclflng than is
required by law. An employer's burden does
not require the employer to prove, by clear
and convincing evidence, the absence of re-
taliatory discharge. Gallaher at 4. The em-
ployer merely has to set forth a legitimate,
nonretaliatory reason for the employee's dis-
charge. Wilson v. Hupp Co. at 4, citing
Butler at 6.

However, even though the trial court ap-
plied this inore stringent burden upon An-
chor Hocking, it stiIl found that appellant
failed to establish he was discharged for
bringing the workers' compensation action.
Specifically, the trial court stated as follows:

"[T]he evidence was clear and convincing
that Plaintiff was not fired in retaliation for
bringing the workers' compensation action
but rather for falsifying his claim in the first
place. Under the evidence presented by the
employer the claim was at first suspicious in
that it happened with no witnesses around.
Upon investigation the conclusion was rea-
sonable that the nature of the Injury was not
consistent with the work that was being per-
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formed. Then Jarrell's statement left man- In doing so, appellant attacks the validity
agement no alternative." of Anchor Hocking's reasons for his dis-

Thus, even though appellant argiaes that charge, which is required under his burden

the trial court did not require Anchor Hock- of pr.oo£ However, appellant fails to cite
ing to establish by clear and convincing 'evi- ^dence in the record, nor can we find any,
dence that appellant filed 'a fa.lse workers' which would establish that the reasons artic-
compensation claim, we find that the tria] ulated by the employer were pretextual and
court did hold Anchor Hocking to this higher that the real reason for the employee's dis
burden. ' However, even under this higher charge vvas the filing of a workers' compensa

burden, 'the40trial court stiIl found that tion claim.
Anchor Hocking did not terminate appellant
because . he filed a, workers' compensation
claim.

Appellant's :second assignment of error is
ovexmuled. -

IiT

[10] In his sixth assignment of eiTor ap-
pellant contends that the trial court's verdict
is against the .manifest weight of the evi-
dence. Appellant essentiall y argues that the
trial court's findings on employer's reasons
for terminating his employment y^ere against
the manifest weight of the evidence.

[11,12] In reviewing a weight-of-evidence
claim, a judgment supported by some compe-
tent, credible evidence will not be reversed
by a.•reviewvClg court as against the*manifest
weight of the evidence. C.E. Morris ilo. v.
Foley Constr. Co. (1978), 54 Ohio St.2d 279, 8
0.0.3d 261, 376 N.E,2d 578, syllabus. We
defer to the findings of the trial court since it
is in the best position to observe the wit-
nesses and weigh their .eredibility,. Seasoris
Coal Co., Inc.: v Clevelantl; (19$4), 10 Ohio
St.3d, 77,' 80, 10 OI4R 108, 4111-^1;': `461
N.E.2d 1273, 1276. . .

Appellarit refers to the testimony of.Ka'r.en
Feisel and the three reasons set fortli' by
Feisel for appellant's termination.:: 'Feisel.
testified that Vern Montgomeiy believed that:
the injury could not.;have occurrecl 'in; the
manner appellant stated it. i3id. : Second, in:
deciding what:action. to take;^againrt.appel-
lant, Anchor Hocldng consiclerecl the jury
verdict in the workers' compensation case.
Third, Anchor Hocldng considered the testi-
mony of Vicky Jarrell. - Appellant attempts
to discredit these reasons by refeizing to
other evidence presented at trial.

if appellant sought merely to attack An-
chor Hocking's reasons for discharge, he
should have pursued his claim for wrongful
terminatibn instead of dismissing it prior to
trial. A- situation similar to the case sub
judice was a.ddressed. in dYartzvzg v. Zeller
Corp. (Nov. 2, 1990), 'Defiance App. No. 4-
89-12, unreported; 1990 WL 178954, wherein
the court stated:

"We find nothing in the, statute [R.C:
4123.90] that suspends the rights of the em-
ployer to-discharge for.a cause that is just
other than the condition that the employee
files a claim or. participates.in workers' com-
pensation proceedings. Causes for dis-
charge, other• than that described in the stat-
ute, are not governed by this legislation.
Further; there is no reference in this section
of the statute to1ylan otherwise just and
legitimate termination of employment at any
time." Id. at 5.

Thus, the proper inquiry under a retaliato-
ry discharge claim is whether a filing of a
workers' compensation claim was the reason
for W. termination,.not.,whether appellant's
treatmezit: : under Anelior .°:Iioclcing's:..work..:....... ...
rules was.faii•. ;..

We find, based upon the. record in. this::
inatter, that tlie ^trial court's verdict was not
against the manifest weight of the evidence.

Appellant's sixth assignment of error is
overruled.

IV

[13] -In hds thiird assignment of error ap-
pellant contends that it was error for the
trial court to allow Anchor Hocldng to admit
information of other workers' compensation
decisions and employee terminations as evi-
dence that it did not discharge appellant in
violation of R.C. 4123.90. Under this assign-
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ment of error, appellant refers to the testi-
mony of Karen Feisel. Feisel testified that
one other employee had been discharged for
falsification of records. Feisel also testified
that fifteen employees whose workers' com-
pensation claims had been denied were' not
terminated.

Appellant contends that this testimony was
not admissible pursuant to Evid.R. 406,
which provides as follows:

"Evidence of the habit of a person or of
the routine practice of an organization,
whether corroborated or not and regardless
of the presence of eyewitnesses, is relevant
to prove that the conduct of the person or
organization on a particular occasion was in
conformity with the habit or routine prao-
tice."

Appellant argues that the testimony pre-
sented by Feisel was insufficient to establish
habit or% routine We disagree. This court,
in Gardner v Kelsey Hayes Co. (Aug. 10,
1995), Knox App. No. 94CA000015, unrepoi-t•
ed, 1995 WL 557004, stated that in consider-
ing a claim for handicap discrimination, it
was proper to eonsider the fact that other
nonhandicapped employees were retained or
not disciplined for conduct similar to that
which resulted -in the plaintiff's discharge.
Id at 8-9.

Therefore, Anchor Hoclring's evidence con-
cerning consistent enforcement of the work
rule regarding falsification of:records and the
fact that no other employees had been dis-
charged for filing a workers' compensation
claim is admissible under Evid.R. 406.

Appellant's third assignment of error is
overruled.

"[I]f a witness uses a writing to refresh his
memory for the purpose of testifying, either:
(1) while testifying; or (2) before testifying,
if the court in its discretion deterrnines it is
necessary in the interest of justice, an ad-
verse"party is entitled to have the writing
produced at the hearing. He is also entitled
to inspect it, to cross-examine the witness
thereon, and to introduce in evidence those
portions which relate to the testimony of the
witness."

Appellant maintains that he was entitled to
review the notes used by Feisel because a
discrepancy existed concerning the date
when Felsel first spoke to Vicky Jarrell con-
cerning what appellant told her he intended
to do. We disagree. Under Evid.R. 612, it
was within the trial court's discretion wheth-
er to require Feisel to -produce the docu-
ments, reviewed by her, prior to testifying.
Therefore, in order to •prevail under this
assignment of error, appellant must establish
that the trial court abused its discretion in
not requiring Feisel to produce these docu-
ments.

[15] An abuse of discretion ' connotes
more than an error of law or judgment; it
implies the court's attibide is unreasonable,
arbitrary or unconscionable. Blalcemore v.
BlvJcemore (1983), 5 Ohio St.3d 217, 219, 5
OBR 481, 482, 450 N.E.2d 1140, 1142. We
do not find that the trial court abused its
discretion when it denied appellant's request
under Evid.R. 612, especially since appellant
failed to conduct proper discovery prior to
trial, when he could have elarified the dates
in question.

Appellant's fourth assignment of error is
overraled.

_L842V
[14] Appellant contends in his fourth as-

signment of error that the trial court com-
nvtted error by refusing to allow appellant to
inspect the writing used by Karen Feisel to
refresh her memory. Feisel testified that
she used notes to refresh her .memory prior
to testifying,

Evid.R. 612 addresses this issue and pro-
vides:

VI

[16] Appellant contends in his fifth as-
signment of error that the trial court erred
when it permitted other witnesses to testify
concerning the credibility of Vicky Jarrell.
Appellant argues that this testimony was not
admissible under Evid.R. 608, because Vicky
Jarrell did not testify in the case 'su6 judice
and her character' for truthfalness was not
attacked at the workers' compensation trial.
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Evid.R. 608(A) addresses opinionand rep- In this case, the other judges discuss the
utation evidence and provides: burden of -proof and the burden of produc-

"The credibility of -a-witness may be at-
tacked or supported• by evidence in the form
of opinion or reputation, but subject to these
limitations: ' (1) the evidenceWsmay refer
only to character for•truthfulness or untruth-
falness, and i;2) evidence of truthful character
is admissible only after the character of the
witness for truthfulness ^has been attacked by
opinion or reputation evidence or otherwise."

We. find that the trial court properly per-
mitted the testimony of Karen Feisel con-
cerning her opinion of Vicky Jarrell's reputa-
tion for truthfulness. The record fndicates
that appellant's trial counsel opened t}ie door
by questioning Feisel about , her opinion of
Vicky Jarrell's credibility. ,(lfter appellant's
trial counsel asked those questions, the trial
court permitted, on redirect, exaniination,
Feisel's opinion as to Vicky Jarrell's eredibili-
ty. We wili not address this assignment of
error as it relates to Karen Moyer because it
does not relate to an objection concerning
Vicky Jarrell's credibility.

Appellant's fifth assignment of error is
overruled.

For the foregoing reasons, the judgment of
the Court of Common Pleas, Fairfield Coun=
ty, Ohio, is hereby affirmed.

Judgment affirn2ed.

GWIN, P.J., and WILLIAM B.
HOFFIVSAN, J., concur separately.

GLVIN, Presiding Judge, concur.ring: :
I: concur in tlie judgment, but; wrii:e•:sepa'

rately to clar.ifycei•tain issues:: +=: ;:a`:::
..: ., .. . ::.^ . : ... : .: >::....:.

In the firs
_
t.appeal.:orj;this case,^^:aai^]loixed^ .:•:: ::

tlie:opinion„which r'e.versed'tlie ^ranT^ti^ of ^summai ^..,,•:... . ,1:.:
.. y ju^gtnentitl;,fayor:of $ .pel}ee_.2lai
ployer. In .that..opirlion, tve coixectly ,tie^ci
that the fact thatappellant• rvas, sucees"ful

.. ^. . . ^ ^-. ::
in his wor.kers corrpen^atibn cl'aar]'1 was not•
dispositive ofthe issue whether appellant'hi3d
filed the - clayin frau6lently: ' However, we
also held that appellee had the burd'en of
proving fraud by clear and convincing evi-
dence. I now believe that thi's was an error.
I do not think that the appellee had a burden '
of proving anything.

tion. Both cite Wilson v. Riverside Hosp.
(1985), 18 Ohio St.3d 8, 18 OBR 6, 479
N.E,2d 275. Wilson dealt with a motion to
disn•]iss pursuant to Civ. R. 12(B)(6). The
Wilson court outlines what a plaintiff must
do to survive a Civ. R. 12(B)(6) anotion.
Here we are far beyond that stage. The
parties here have tried,this case.

I believe that the appellant had the burden
of proving aIl the elements of his case; and
here, he failed to prove that he -was injured
on the job.

Is44WILLIAM B. HOFFMAN, Judge, con-
curring.-

I fully concur in the majority's analysis
and •disposition of appellant's second, third,
fourth, fifth, and sixth assigiunents of error.
I write separately to clarify what I believe to
be the appropriate burden of proof to be
applied to retaliatory discharge cases under
R.C. 4123.90, In addition, I wish to sepa-
rately express- my position with respect to
appellant's first assignment of error.

BURDEN OF PROOF
I essentially concur with the majority's

statement as to the burden of proof. I rec-
ognize that my disagreement may well •be
more a matter of semantics than substance.

Once an employee establishes a priina facie
case for retaliatory discharge, the burden of
going, furward with the evidence shifts to the
empioyer to-set.forth a:legitixnate;:nonretalia=
tdry:reason for:tkie: discharge: The•.-burden
of 'going forward witli-the-evidence is•differ-
ent- fr.om the burden of proof. The burden of
.prootnever shifts.

If the employer meets its burden of going
forward, the employee must prove that the
nonretaliatory reason for discharge proffered
by: the employer is pretextual in nature and
that the real reason for discharge was retali-
ation for the employee's•pursuit of his work-
ers' compensation claim. The burden -of
proof does not shift. back to the employee.
The burden of proof remains on the employ-
ee at all times, What changes is that the
employee now must prove that the nonretali-
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atory reason for discharge proffered by the
employer is pretextual and that the real rea-
son for his discharge was retaliation for pur-
suing his workers' compensation claim.

At issue herein is whether the trial court
erred in requiring the appellant/employee to
prove that he was injured on the job. The
majority affirms this assignment of error
Pursuant to Wilson % v. Riverside Hosp.
(1985), 18 Ohio St.3d 8, 18 OBR 6, 479
N.E.2d 275. By so doing, I presume, the
majority concludes that an employee is not
required to prove that he was injured on the
job in order to'establish a claim for retaiia.to-
ry discharge under R.C. 4123.90. With that
conclusion, I readily agree.

Themajority bases its decision on Wilson.
I find that reliance misplaced The majority
states in its discussion of burden of proof
that one of the elements a plaintiff is re-
quired to allege pursuant to Wilson is that
the employee was injured.on the job. It is
axiomatic that a plaintiff is required •to -prove
at trial any element that he is required to
allege in his complaint. Despite the majori-
ty's k45conclusion that the appellant was re-
quired to allege that he was injured on the
job, it concludes that the trial court erred in
requiring hiira to prove it at trial. I find that
reaspning logically inconsistent.

I believe that the mgjority misinterprets
Witson. The syllabus in Wilson reads:

"A complaint filed by an employee against
an employer states a claim for relief for
retaliatory discharge when it alleges that the .
employee was iWured on the job, f•iled a
clairn for workers' compensation, and was
discharged by that employer in 'contravention
of R.C. 4123.90."

There is a difference betweeri what the
Ohio Supreme Court found sufficient to state
a claim under the facts in Wilson and what is
required to state a claim for retaliatory dis-
charge under R.C. 4123.90. The procedural
posture of the Wilson case , is significant.
Wilson came to the Ohio Supreme Court as a
result of the dismissal of the employee's com-
plaint under Civ.R. 12(B)(6) for failure to
state a cause of action. To the extent that

the majority reads Wilson to require an inju-
ry on the job to be alleged (and; I contend,
therefore necessarily proved at trial) as an
element in a retaliatory discharge. claim, Wil-
son is inapposite to the majority's conclusion.

• Unlike the m^ajority, I do - -not find that
Wilson requires an allegation or proof.of.an
injury on the job before a claim based upon
RC. 4123.90 can be maintained. Wilson
held that the employee's complaint stated a
claim. To find that the employee stated a
claim is different from establishing what an
employee is required to allege before he can
state a claim "for r2lief under R.C. 4123.90.

The issue becomes whether an'eniployee
can assert a successful claim for retaliatory
discharge under R.C. 4123.90 even though
the employee, cannot prove that he sustained
an ii^ury on the job. I'submit that a close
reading of the statute reveals that the em-
ployee can maintain such a claim. R.C.
4123.90 states:

"No employer shall discharge, demote,
reassign, or take any punitive action against
any employee because the employee filed a
cla,im or instituted, pursued or testified in
oircy proceedings under the workers' compen-
sation act for an injury or occupational dis-
ease which occurred in the course of and
arising out of his employment with that em-
ployer." (Emphasis added).

Nothing in the statute requires the em-
ployer to have sustained an injury on the job,
be it compensable or not. All the statute
requires is that the employee has filed a
claim or instituted, pursued, or testified in
any proceeding under the Workers' Compen-
sation Act for an iz}jury or occupational dis-
ease that occurred in the course of and aris-
ing out his employment with that employer.
I.find - no language in the statute to support
the trial court's apparent requirement that
the employee prove that an injtuy occurred
at work.

J,msAccordingly, I would sustain this assign-
ment of error, not pursuant to Wilson, but
rather based on the plain language of the
statute.

w
O SK(YNOMBERSYSIEM
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