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IN THE SUPREME COURT OF OHIO

DEFIANCE COUNTY, OHIO,

Appellant,
Case No.

V.

JOSEPH W. TESTA,
TAX COMMISSIONER OF OHIO,

Appellee.

Appeal from the Ohio Board of Tax
Appeals BTA Case No. 2014-2059

NOTICE OF APPEAL OF DEFIANCE COUNTY

Now comes Appellant, Defiance County, and gives their Notice of Appeal to the Ohio

Supreme Court from a decision of the Ohio Board of Tax Appeals in the case of Defiance

County v. Tax Commissioner, BTA Case No. 2014-2059, rendered on February 27, 2015, a copy

of which is attached hereto as Exhibit "B1." This decision was the result of an appeal from a

Final Order issued by Tax Commission Joseph Testa, on March 26, 2014, a copy of which is

attached hereto as Exhibit "A." The Errors complained of are set forth in Exhibit "C`'.

submitted,

Frank J.'Reed, Jr^(0055 P 3 4)
Stephen E. Chap elear 00 2205)
Susan Jahangiri (008958 )
FROST BROWN TODD LLC
10 West Broad Street, Suite 2300
Columbus, Ohio 43215-3484
Tel.: 614-464-1211 Fax: 614-464-1737
freed@fbtlaw.com
schappelear@fbtlaw. com
sj ahangiri @tbtlaw. com
Counsel for Appellant, Defiance County, Ohio

1 The decision indicates at the beginning that "Mr. [James] Witliamson and Mr. [David] Harbarger concur" and both
of their natnes appear again at the end of the decision showing that they both voted yes to accept the decision,
however, nothing on the face of the decision indicates how Board Member Michael Johrendt voted.
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::AH t1:iOT1C'.yS c(")jf.'C)IeLt by or on bCl1a l# of a c:)iliity 0: joint tjlstf'J1:;t as .'c`l(tr;r or

iliiaigt;s for SE?:IC( 1`,astl; cdkctiflli, St'.>rag: h'clSiStc',1', _ilS;JtJ5ak recycling,

ri'li;;+ "iSttt"-"" (lI' I'E'Sttlll'ct; recovery 5,,;: L'2ct', in any CiiSil'lci, Sti(i be )3'lt{ to dll; county

tri;atwvr in a t;-om'I,J d(Soi.t;t or to the c{JUl1tv tr'casUl•Cr or ()thei {,fflt'I<tl rf ;,;,7t111mCi

by the hoard Of'tfilvt;mrs in a jr,irlt ciistrtet and kept in a scpanaea?1d distinct fut&
to the credit of the MrA I'i1e ftmd s}Za;l be: ttsed fbr the i;avnwIlt of the cor;t of,
iilE 1, di3't^ ^Fi1E'll^ Ii1?itCltc3l1at1Cv, and operation C)F$f't[ 'O)iiCi waste Ct)ffectkrJii':)I' (,^t(1P,I'
:audic:i \ ,"'astc f.lL,,litl"s of the ;ii:titlic"t and, if ,zpi,li;,«Nc, t11e i:'a,'i,lcllt of t?Ie cost ^it

c{;91(,ctlt"ig the iateS or c,}likl'`;eS hc'$71C (l+',ttict pursuant l0 d11tsi( :t (A)(l) OI (2) Qf

t"]t:: `t;(:'tiC:il. P1t1}1' tC) ilif', ;1{:;111'(3Vtd of til(, dIsl?cttS i"li?tilil 4CTIiC( wtiMt; TI1nT3agt'.ItIP,Iit

pNll ltti&l' s:'Ctlt?ll 3734.55 of l(: Rt +. kutl CbCjP. or the 1S`r,iat; ;r' of i:ii-! UiUk;l' tIT1dk;r

t}I:it sC;Ct'C:}t, requiring the c(i; CI'ict to 11I11)il;iTlci2t an initial pl'<Iil pP1.-f)flTs.',Ci by the

liil'4"cE(.'ll', as alij7iC>, `lliiC:'", t}lf', tlliid <3ko t1111'1' +7C; l.1titi:d 1-(};' tile pl?a f}os(;S of illVl:i,'<)IT

(G)(i) (?I" (3) (sf'scCiM 373407 )fi(ir, Revised Cide. tin mic'i aicel'tf:e appr<)'r-t;! of

f1lf: dt tYlcIC initial il(a1) under 5ccfiC);1 3731)2( ()1' 3714.55 Of tetC Revised Ct);iC'

11' tfit Itiji(I1'lce of an OI'd r ItiidE c.ItjlC.l C I those s"c 1o115, c3 ^ipptoqli i-itC, requiring

tilc cir,,ilict to in;i,;elltc;nt an inl.tiai p.al1 t)r,Ixucz:f (,5' the c31rcct_t, tllw funci
111'Ii;S 1),, tiSL'i': lO1' th'_' iG (j*0) Qi SC'cti(-,l3 5 i:74.;`7 of ihc;

.(.'I)dt'.. ffli) ,f', 1lSei TYta)' PTiC'kiie. in ::! coI'lilflli:t,', with a cost il^^(>^;'r1t1t3I'! plan
,,. .

, ^ , i;l.,111(.)if^ :(iVlSlii!i (^^ ) ti1S' ;,ir;;tit?il, the 1)'cl}'111C',Ilt of i3ll il^l(1^^.'dEl.!)).' cjl. ^ ' eCt itJ1d

:t1C1EI`E',Ct costs of the Cll;tl:ict, dlc; tit..!11tI1C`r' mig1.;1t;i.`-I' cl" siii71U1i'V c 143t2CC'.'1t14

({E ii;1['l;?7t'.11t, or a fr dC;1'3! ().' S;RI.:, gI'liIi' pmi'Yii(Il, 1.Elt,IIIfE'-Ci f0?' the pili'f")t)sc"5 GI illls

cIl<`7Otei' t°.[tti sectJf)n.> _) l'f..`) ^ tl' 371102 Oi tt" ^> ', j' uG ^t^ 'S^C^ f ^1rCtl . :^t y Slltp([tS. . ^.
relti^I^II.I^.g ^11tc:r 04i s£' uses of E^', .e f i11td LI...y be used till` the etll< I it;Ictif-:

ETIOdIfIcI1tiG)?, CT i'i'p1tic;°"IIseIlt of such WHIE;S and it:7f" dlc !. ;1Y111!;Ilt (?f t'.1C, iI1tCmsl

aIICj PI111LIp<tt i I1 bU1:CEs and )i(}il(). 1:1}1(ic i(7c:1-1C)17 11Ut{.S I5:i1teC! j3ll1 il,i;-t11`: ti) :ii',ct.oF1

34107 of tf1c 1\l'V1SC'.C} (til_io h7 J2U CUi<' I110'r:}%.SC ci"Iil£'<, LC<) 11Y
,_

CYi;1C'11`li?1^'^? (NC"'1 j()1" (hL' I,^SL' ("lYl«` he/lE']`dI of 1hC' t^ISer''1C'1` (1;.TIphc1SIS aC(di'_.d.)

^;., . ,.
^,)1^^^^,..!. (^.^- ^3`l3 ^.:af{.? COf'r^ftill^)^iiiCS th^: Q;tIitdllf i1) <t..diCj "dmC Ic:L-04Y (JV a cUlI3Ay"teI3

A IlHC3wti a bUani of c31]ilt'J cC)Ill(111:ISi{1I1c7's to f=lrC .ucs Wl' sodts_i lv ,),tc dispo8;1j. TiitsSQl'^:t'e„i Iailr;t

r( s1.tb;{cted to at 1c.:ist tiiree inub(ic }ieari;lt;s, and be pltbl:ciz<-ci in the cc,u11TiC<; 111;1f. ,v<ffl1d b^^
atkot'd by ti1C j3Fispd1°icij 1 1kS. 1 flaf i'_Cfli)ii t?i(>\.Cft,',5:

A b(1 d C3( aOlliilll`±`IoPlt't'S O1- dII',(.'t(;q,, shall )i\ )" 3(C,ti or CF 11 ?( `_;, OI' CI11t;i'

1t1t0 r..0l;(iact,`i j!}ili'ti% the .'<Jt{3.`i C31" h' I(7r i:C)1l' i(t(DI' for^

s031Ci l`rcistE: ccIlGCi101i, iC)I':ya,',; tt'oI1Sft'1', d1'ipUSc'1l, i'i;c)' ciII1tZ., I>l'(.i(.;l;S sillg. or
S:;(}litvc )veo',eiJ services at a I.?l1bEil; 111 :l:t1lig )Il'.ld in iiCc")1'Ckti"it'i; "1th section

121 .? 2 of titt' ItoL',s'lj AiIC. in nC1;Il,!OI1 to ililj:((:I14, ',1lt; 1c.qtli!'GI31ct1ts of st;;:i1t:I1

12 LL2 t i^ tlle 1LC`VtseiE CQdc, l[1{: hoI3.1d, 1)',:'.;()It ii:S.iilg C3'.' c}1%1ClL1,tiIg 1":t11's or i:h'cirge5

f`)!' sii[]C! Vvc] t.', t'i.^lkct1Cf11, s{Qi.fgt;, imnst(, QwStiiE, rC.'^yc1fTi(t„ ).ir(1S:CSstE1g, i)t

i'C's(1iItt,r_, .'etitivi'„'`' sL?`.?c^^s, or ^};:_lC}1'E.' entering 1I1tO ^l cC[]tt"^tct t^,<.it f1X^_., 1lti^'s or- .
c^lYf"Lre:i to i'): t,̂  ' ^,^,^ 0 1ZGi^^- by t C c ol (, 3ci }'IpvI lti.g tilt I'vrC.u5, `}t til hUdd itt least

three i3tlOdic [1CRI'tI`g:, O11 fEie 1)ri)p(±aed 1itwti, i'ti IigC;, C}1 col3ttuct. PI1Ci3' CC) 14, [lI'St

plihlic Ioarilig„ tile bxoard shdi y,clr>Iisi3 ,lotice c}f the i>>Ib:it: iieuilTs as i)Invicie(;i irt^ ,
ScCtI(3,1 /.?is (.?f- tl'.t, lRi;r,'iSf'.(f CClClc l)r ;'i1CC a "TCk l Cil" (hi',-;C „t?fi5cc1tlt 1C wCek; in a

11t;FVsPijJC31' U( g£',11GIc; .cti1''a.(lIittCtil ll1 QilC Gi_)ililt}' or Cti UIII[..tl o1lit "Ollftf ht) alteCJtal

t)), t(1.^2 prc,:,)osed raie s, <.;Iaal yf.",;, or nurttmct. The !1otice sh'ti11 i11diici4 -, fistillg of tlie
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^)r;^t ^}s^.^i I^tt;s oI charges to 1 ;;;c f"xcc.l and coli'e.{;;1^ d by t}lc, b,,,v.rd or ttr,ucl I,ulsu.,r^t

lo the c:11_ItIoet ii[1d t Ol1 CCCd by illc 4rt]Ii:1'Iit$oI aIiCI Hw dates, 6231E,, and place of

i.;ad' of the OlIvf3 t](,ctl'illfrS Cllm`K.f)Il. Illt- {JC1i91{. ,>}7ai1 Ilc.'Elt' iYfly person who wishes to

L?,:.tifiQ on the proposed f<7lCFi> cii'ii'Le;i, Ol' CUIltI'tiCj:

cC?13t1tV is ,Ic:ltCii cl:i 22 t7i1t^V politic `'3(l1 illLi;C.'-C-^ StiltElt(?'."V ^ill^l^ii)I'It`r. ,^^.(_ , ` t".̂̀^%ci. J^ . .^, ^
("i1[llitf^{(1li})Ililg a t hdl'lC.'' f3]' an <11t01'I ittvc liI7ii of EC,dt_`I111t1c:][ is ii ^;t)C^)' }lUli$lC^ and

iI' ^[iG I)UrJ CDst' +?° C,i1}o'yllig and eLetciSiFlg the I'1ght5 and I"3I.iV1lgL4 conveyed llilClci' it by 2}IL

coiI51i0,iati(±:, and ;.̂ h ltTi',s of this ilu,tc."). I iiL 1?IIl1?t,d L)t:w<,: n fit2lUI'iZeCI to a county i?iclLltfC thc

pti11::'e p+" LVC`i' i(? 11I otC:C)t the 1IC-i1Eth and wf_'lltdilg of dIC c'7GCi16 o{ tlYti. C'Oilliq^ f1Uw.,Vf.'I'. 1j1;3
,.xN1'"3itl.11'" of T)11bIIi) fl7lii+.S ;S U.?W£llb' hIIiIlC^

i tCl dtu ,7Ui})U';cS C1€'I121E;Cf by 3I8L'at(3. St;=c R.C.
5^

70i il)f^i)) t`1',?scc])L as r Eh'I"ks" 1?tOvIL1eC^ by rC:SC?hfi'.C)Ii adopted pursuant to section 3315.01

of Tr ILe11sC^l (VC1C1t Ai imt:11Ue dt,"ivCd II'0111 f, S`J.llLc C)Z11C,t l?illll the {.;2IleCi1i I^}1'C5p(:Tly tax ^s,l
^^.icll dhw, lil« prescribes shall he k!set.1 Cc,r a P.artictlh.r 1]t1Mun, s:ia}1 l°1r- haicl lnto a 5pmial RII.;;

tor st clt 1\4o1c.iover, R.C. 5705.i0i1j pmvides, i5-1or^,^y paid ilat] any fu,W sl^I^t1 be
used only tC)C t[ic, lztli ^) 7ti?L such {^illld is l='^StIlI'iliS^lirCj." ^

f32SCd tijiG3i t13e ,II'llwsl t.I`C of if.ltW; ^_ i^^ 1c!"Gt ^ ) ';):l' a l+_^ '^,4 c ^^ic It71T) .
_

..^ ^;"t:) c(?f dL^,LI'i^;l t}IISi ('^5'IIS a
ddil^^21^n the 10 ^ ^

^ GTYi;I"13 °iot].l;i concludes that tlic lu ids .;£1rIlcr(.CI by ^. {}I;IIiy fll1t (3v,`Il7 aI '
111t^^1H tiPOL .>1i171Fd 1y , b!, }trllitt:d to the nill'poSG,`i 1d..lgiflcd in W;, 3.7'J.^ Ŝ^^ ^7 ^^i; 'I;n ii,3e^^ t ^ ^ ^i Z_

(I iliil 1s bmeCl it;ltl I,}I'. {?wTli'.TA1JI`S tla a hl WEH by a SMId lwtStB i,[I.'.ImgeiilCiit C_{7mi%t as ci)pt?o`_.d
tE, the o, i.llit); itself i s both illogical ,1I1;i ,II„orststctna.

IF1X Ct31DiIli s;,̂ 1%)112I' t1llC{S, ^l^Ct cY.,.iIlII111Tg 1110 Ct;tilliy I•ie.,;Olllfl-oI'_ iidC)„Ct:d
%:)i"t} t tI Y' 20. 2014, i121Cj illt', PG'tlil(ltl 't(di.ess.:tE to t;ic Colll't of CG:'I]111;:'.I"1 Pitlzs it! 1?:: ni111(;t;

(A711Elti', OhiE1, th1 r`
ri! i lcC; wSi f1)I' a liilll.`iI,;6' of R1iKdS in the mIli)Ui]i of T"'i) luidIl?'1 } Iw.

lIlilld`c^ Tht}CIScillra Dollars Fl?ld No CW11N {050030000) &mS 3lt}i c{)itlpity "V1t}] dic 1'ir:) 1'iSioil^^''

tl R•t 570. 11 and 570116 and Elr1';C?1' dolICS Ch<, It' filc.;ii to 111c that po111V.C1 11i, tI1G' (.Vl;i`t of

r_;l}IIIIImf11`1taS of L?(:,,I..iwe WUntt', 1_)(IqQ,

A CO-p,r' C-rihiS e1111'y \','11l I7!tiil })r; IE)dl:`:'(.i ;o Clerk of t..Vl111;1 iJ7 Di'flc'lIl<;c. County.

- , - ,, ,1I1}.
..

t
,l,^ 1^ <<\`. ;'Ei1z xZE(J; ^17

`I^}[1`^ i^I.'E i^^1;iZ. t.,^ir^t^ %.,X!'I!',^>. t i(l^V siI^ '^ fII; r^;' "^^^^ i ^i l x'-t)Al AI'1°I`Ai_ I';h(Tli)
1TiAr IZ(13}_;I f I3 :' fti .C., .5717.02, Ti I}`^ NIAT i Er:. 1011, f>1` CONCi:,I?DI;L:i A^NID TI I}; !'II.i

?.' M i.PQ[ i.Ci!'t2A1', (liPy( .p W I'

k;t L,..':I;`,L

^ . .-.1= ..

Av r

i?. RL

3

/Sf .Iit",c't731 \rV. Tt,Sl;i

Josepil AV s.,tr•Jica
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Mr. Williamson and Mr. Harbarger concur.

This matter is considered by the Board of Tax Appeals upon a notice of appeal filed by the
appellant Defiance County ("the county") from a final determination of the Tax Commissioner in
which the cornmissioner denied the county's request to file a petition in the court of common pleas
seeking authority to transfer funds from the Landfill Fund to the Capital Improvements Fund. We
make our determination herein based upon the notice of appeal, the statutory transcript certified to
this board by the Tax Commissioner ("S.T."), and the record of the board's hearing.

In reviewing appellant's appeal, we recognize the presumption that the findings of the Tax
Commissioner are valid. Alcan Aluminum Corp. v. Limbach (1989), 42 Ohio St.3d 121. It is
therefore incumbent upon a taxpayer challenging a finding of the Tax Commissioner to rebut the
presumption and establish a right to the relief requested. Belgrade Gardens v. Kosydar (1974), 38
Ohio St.2d 135; Midwest Transfer Co. v. Porterfield (1968), 13 Ohio St.2d 138. Moreover, the
taxpayer is assigned the burden of showing in what manner and to what extent the Tax
Commissioner's determination is in error. Kern v. Tracy (1995), 72 Ohio St.3d 347; Federated
Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213. Where no competent and probative
evidence is presented to this board by the appellant to show that the Tax Commissioner's findings



are incorrect, then the Board of Tax Appeals must affirm the Tax Commissioner's findings. Kern,
supra; Kroger Co. v. Limbach (1990), 53 Ohio St.3d 245; Alcan, supra.

Specifically herein, the county sought to transfer $2,500,000 from its Landfill Fund to the Capital
Improvements Fund, pursuant to R.C. 5705.15 and R.C. 5705.16. The county contends that the
transfer is riecessary "to help pay for emergency repairs of the Defiance County courthouse and
federally required Americans with Disabilities Act renovations, and there is currently not enough
funds in the CAPITAL IMPROVEMENTS FUND (#072) to cover the entire cost of the anticipated
necessary repairs and renovations." S.T. at 12. R.C. 5705.15 provides in pertinent part:

"[T]he taxing authority of any political subdivision may, in the manner
provided in this section and section 5705.16 of the Revised Code,
transfer from one fund to another any public funds under its supervision,
except the proceeds or balances of loans, bond issues, special levies for
the payment of loans or bond issues, the proceeds or balances of funds
derived from any excise tax levied by law for a specified purpose, and
the proceeds or balances of any license fees imposed by law for a
specified purpose."

The county, in its notice of appeal, claims:

"The Tax Commissioner's decision *** wrongfully denied the transfer of
money from Landfill Fund (Fund 073) to the Capital Improvement Fund
(Fund 072), on the erroneous conclusion that Landfill Fund 073 contains
'solid waste fees' paid pursuant to R.C. 3734.57, and subject to restriction
under R.C. 343.08. Specifically, the Defiance County landfill, like all
landfills in the solid waste district, collects certain fees or a 'tax,' and
then sends those fees to the Four County Solid Waste District.
Specifically, $4.75 per ton of solid waste is sent to Ohio EPA, plus $1.00
or $2.00 per ton of solid waste, depending on whether the waste
originates from inside or outside a 4-county area to the Four County
Solid Waste District, is sent to the local solid waste district, plus $0.25
per ton of solid waste is sent to Defiance Township. The Four County
Joint Solid Waste District fund is managed by the Williams County
Auditor, Deborah Nestor. The solid waste district funds are held in the
First Federal Bank located in Bryan, Ohio. Landfill Fund 073 is
managed by the Defiance County 'Treasurer, Vickie Meyer. The
operating funds for the Defiance County landfill are held in the
Huntington National Bank, located in Defiance, Ohio. These two funds
are separate and distinct. On this basis, the Tax Commissioner's decision,
which denied the Defiance County Commissioners permission to transfer
monies from Landfill Fund (Fund 073) to Capital Improvement Fund
(Fund 072) was unlawful, unreasonable, and not supported by the
manifest weight of the evidence."

This board has previously concluded that in any appeal from a final determination of the Tax
Commissioner regarding a transfer of funds pursuant to R.C. 5705.15, the standard to be
considered is whether an abuse of discretion by the commissioner, in making his determination, has
occurred. Lincoln Twp. Bd. of Trustees v. Levin (Oct. 18, 2011), BTA No. 2009-M-693,



unreported. See, also, Lake Twp. of Stark Cty. v. Kinney (Mar. 27, 1984), BTA No 1982-F-525,
unreported, affirmed sub nom.; Cassetty v. Kinney (Sept. 24, 1984) Stark Cty. App. Ct. No.
CA-6378, unreported. "[A]s this board noted in Lake Twp. of Stark Cty., supra, R.C. 5705.16 does
not state the specific criteria which the Tax Commissioner must use in making his determination.
The absence of such statu.tory criteria connotes a legislative intent to afford the Tax Commissioner
broad grounds upon which to permit or reject the transfer of moneys from one fund to another,
limited only by an abuse standard." Lincoln Twp., supra at 5. In J.M. Smucker, L.L.C. v, Levin, 113
Ohio St.3d 337, 2007-Ohio-2073, the court held that "'[u]nder that standard of review [i.e., an
abuse of discretion], it is [an appellant's] burden to show 'more than an error of law or judgment;'
the appellant must show that *** the Tax Commissioner's 'attitude is unreasonable, arbitrary or
unconscionable."' Id. at ¶16.

In his determination, the commissioner concluded that the county's attempt to transfer landfill
funds pursuant to the general provisions of R.C. 5705.15 was improper, reasoning that "[b]ased
upon the limited use of funds garnered by a solid waste management district that owns a landfill,
*** the funds garnered by a county that owns a landfill must, siniilarly, be limited to the purposes
identified in R.C. 323.08(A)(2) [sic]. Differing use of funds based upon the ownership of a landfill
by a solid waste management district as opposed to the county itself is both illogical and
inconsistent." S.T. at 3. Under the abuse of discretion standard set out by the court in Smucker,
supra, regardless of the commissioner's interpretation and/or application of the aforementioned
statutes, we cannot conclude that his determination was "unreasonable, arbitrary or
unconscionable;" on the contrary, we find his determination attempts to bring uniformity under the
law and in practice, and, as such, is not grounded in "passion or bias," Huffman v. Hair Surgeon,
Inc. (1985), 19 Ohio St.3d 83, 87, but is logical and well-reasoned. In this conclusion, we are
guided not only by the court's pronouncement in Smucker, supra, but also by the direction
provided in Huffman, supra:

"""Fhe term discretion itself involves the idea of choice, of an exercise
of the will, of a determination made between competing considerations,
In order to have an `abuse' in reaching such determination, the result
must be so palpably and grossly violative of fact and logic that it
evidences not the exercise of will but perversity of will, not the exercise
of judgment but defiance thereof, not the exercise of reason but rather
of passion or bias. ***"' State v. Jenkins (1984), 15 Ohio St.3d 164,
222." Id. at 87, (Quoting Blakemore v. Blakemore (1983), 5 Ohio St.3d
217, 219.)

Thus, we find the record does not demonstrate that the commissioner's determination created an
"unreasonable, arbitrary, or unconscionable" outcome. Accordingly, as this board cannot conclude,
based upon the instant record, that an abuse of discretion occurred, the Tax Commissioner's final
determination must be affirmed.
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Exhibit C-Statement of Errors

On March 26, 2014, the Tax Commissioner issued a "Final Determination" (Exhibit "A")

which denied the transfer of fitnds. The "Final Determination" concluded:

Based upon the limited use of funds garnered by a solid waste management district that
owns a landfill, the Tax Commissioner concludes that funds garnered by a county that
owns a landfill must, similarly, be limited to the purpose identified in R.C.
323.08(A)(2).(sic)2 Differing use of funds based upon the ownership of landfill by a
solid waste district, as opposed to the county itself is both illogical and inconsistent.

Therefore, the Tax Commissioner finds that after examining the County Resolution
adopted February 20, 2014, the Petition addressed to the Court of Common Pleas of
Defiance County, Ohio, that this request for transfer of funds in the amount of Two
Million Five Hundred Thousand Dollars and No Cents ($2,500,000) does not comply
with the provisions of R.C. 5705.15 and 5705.16, and hereby denies the request to file
that petition in the Court of Common Pleas of Defiance County, Ohio.

(Emphasis added).

The decision of the Ohio Board of Tax Appeals, dated February 28, 2015, was

unreasonable and unlawful for the following reasons:

l. The Board of Tax Appeals decision affirmed the Order of the Tax Commissioner
on the basis that Defiance County Landfill (073) is subject to Ohio Revised Code Chapter 5705,
which governs tax levies, not solid waste disposal fees collected by a county-owned landfill and
paid to a Joint Solid Waste District.

2. The Board of Tax Appeals decision affirined the Order of the Tax Commissioner
on the basis that Defiance County Landfill (073) is subject to Ohio Revised C;ode Section
5705.09 provides that each "subdivision" shall establish eight different funds, however, the
Defiance County landfill (073) does not fit into one of these eight funds. As such, under Ohio
law, there are no restrictions on the use or transfer of monies held in Defiance County Landfill
073.

3. The Board of Tax Appeals decision affirmed the Order of the Tax Commissioner
on the basis that R.C. 5705.16 requires a County must follow the statutory criteria (including
submission of a petition to the Tax Commissioner for the Commissioner's examination and
approval") prior to transferring the funds from Defiance County Landfill Fund (073) to Defiance
County Capital Improvement Fund (#072).

2 It appears the Tax Commissioner meant to cite R.C. 3410$(A)(2).

3



4. The Board of Tax Appeals decision affirmed the Order of the Tax Conunissioner
on the basis that the law governing Joint Solid Waste Districts and which requires that the "solid
waste disposal fees" only be spent on projects to benefit the Joint Solid District, R.C. 343.08,
also applies to Defiance County Landfill Fund 073, despite the fact that the Defiance County
Landfill is owned and operated by the Defiance County Commissioner, not the Four County
Joint Solid Waste District.

5. Without any analysis of the specific facts or the law presented in this case, the
Ohio Board of Tax Appeals utilized an "abuse of discretion" and held that the Appellant had a
burden to show "more than an er-ror of law or judgment," instead of examining whether the Tax
Commissioner's Order was "unlawful and unreasonable" pursuant to R.C. 5717.04.

6. The Board of Tax Appeals failed to find that Tax Commissioner's Order was
"unlawful and unreasonable" pursuant to R.C. 5717.04.

PROOF OF SERVICE ON THE OHIO BOARD OF TAX APPEALS AND UPON
JOSEPH W. TESTA, TAX COMMISSIONER OF OHIO
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