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EXPLANATION OF WHY THIS FELONY CASE RAISES A
SUBSTANTIAL CONSTITUTIONAL QUESTION AND IS

ONE OF PUBLIC OR GREAT GENERAL INTEREST

This Felony Case raises a substantial Constitutional quest-

ion and is one of public or great general interest. Since the day

the Complaint was filed against the Appellant, The State of Ohio

(Appellee) has violated the rules of the U. S® Constitution, Statues,

Rules enacted bt Congre ss , State Cons titutions , And. State laws.

Appellant's Due Process has been violated by the Appellant's

Trial Counsel, Appeal Counsel, And by the State of Ohio(Appelee).

Appellant was found guilty by a;Tury on July 12th, 2012, based on

false testimony by the State's Witness(Melody Rayell).

The Appellee has accurate knowledge of this fact, And con.^.`i-

nues to deny resposibility of the perjured testimony by it',, KEY

witness against the ,4ppell.ant ®

At the Appellant:'s sentencing on Tuly 30th, 2012, Appellant

stated that due to the inaffective assistance of trial counsel,

Appellant was not able to confront all Witnesses to prove his alibi

and that the Appellant was found guilty by perjured testimony at

trial® The Appellee. Appeal Counsel, And trial counsel has contin-

ued to cover up this Constitutional Manifest of Injustice since

Appellant filed his FIRST Post Conviction Petition on October 25th,

2012.

Appellant was falsely accused of Robbery, And has been Wro-

ngfully convicted and sentence to 3 years for a crime the Appelle

ant NEVER committed. Based on the foregoing, this case raises a

substantia.l constitutional question. Therefore, leave to appeal

should be granted.
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STATEMENT OF THE CASE AND FACTS

On January 20th, 2012 a Robbery F2 Complaint was filed s.gai_-

nst the Appellant, On January 30th 2012 Appellant turned himself

in on the felony warrant, On January 31st, 2012 Appellant was arr®

aigned in the Ashtabula Municipal Court for the Compaint of Robbe-

ry Felony 2, On February 13th, 2012 thirteen days later, three da®

ys later than the ten days allowed by Ohio Crimanal Rule 5(B)(1)9

Appellant's Preliminary hearing was held, and at that time is when

State of Ohio's Key WL tness gave false testimony, stating that the

Appellant piched her up and pushed her, and physically harmed her

and took D.V.D. movies and fled from the Ashtabula K--Mart store,

Appellant was identified At the Preliminary Hearing by Melody lay-

ell;-_MOT in a photo lineup9.Appellant was the only person at the

Preliminary Hearsing in an orange jail jumpsuit®

Since that day the Municipal Court bound the charge over to

the Aehtabu£a=CouAty-.-Crand--Jury, and the Ashtabula Common Pleas

Coutt, the State of Ohio(Appellee) has violated any U.S. Constitu-

tional Right against the Appellant that they could.

Appellant's trial counsel has dena_ec? Appellant a fair tr.%al
-,-.--, --- -

and allowed e`Tampered fv-g.denceB6g hndTFaI>p Testzmony by the State

of Ohio to convict the Appellant by a Jurt of his peers.

ITrial Court has abused it's discretion by not granting an

evtdentary hearing, knowing that Appellant':s -nue Process was abus-

ed® Appellant's Appeal counsel failed to raise the correct errors

in the direct Appeal, for the simple FAC1. that Appellant's Appeal

counsel gets paid by the State of Ohio, the same State of Ohio th-

at violate and abused U.S. Constitutional Rules to covict Appellant.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITIONS OF LAW N0.14 THE STATE OF OHIO ABUSED IT'S DISCRETION
BY NOT GRANTING THE APPELLANT AN EVIDENTARY HEARING.

The Supreme Court held that the Trial Court's gatekeeping l-

function in the postcontTictzon petition relief process is entitled

to deference, including the court's decision regarding the suffinw

cienc5= of the facts set forth by the petitioner and the ci°edib3_l-^.

ity of the affidavits submitted. To merit an evidentary hearing ^t

under Ohio law, a petitioner seeking relief in postconviction pro®

ceedings must submit evidentary documents containing suf f icient ;

coget and operative facts that demostrate substantial grounds for

relief. See STATE V. CALHOUN, 86 Ohio StAd 279, 1999 Ohio 102,

704 N.E.2d 905.

Appellant's case State of Ohio says "under the doctrine of

res judicata, constitutional errors cannot be considered in postc-

onvzction proceedings under RC295 3. 21 .°'¢ Appellant gave 4 claims

with Affidavits attached supporting each claim. The trial court

and the Court of Appeals EN6W1:^:^NGf^:;Y IGNORED the AFFApAVTTS, for the

foregoing reasons the State of Ohio erred to the prejudice of the

Appellant by allowing perjured testimony to convict the Appellant

of Robbery. Appellant's conviction should he reversed and vacated

or at least be granted a new trial pursuant to Ohio Criminal Rule

33. Appellant will be released from prison in 2 weeks and will be

able to properly fight the FALSE COVICTION.
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CONCLUSION

For reasons discussed above, this case raises a substantial constitutional

question, and involves matters of public and great general interest. The Appellant

respectfully requests that this Court accept jurisdiction in this case ^, and ®NTAr t;urn

the Eleventh District Court of Appeals decision.

Respectfuily submitted,

ef6ndant-App e' lant, pro se # 621-1^^-
Lake Erie Correctional Institution
P.O. Box 8000
Conneaut, OH 44030-8000

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Memorandum in Support of

Jurisdiction has been sent by U.S. Mail, first-class postage prepaid, As htaht, la ,

Assistant Prosecuting Attorney, -2-5- We s t Je f f son S t .TQf f Ar^^n___01L , 440k-7

on th.isle_''ay ofMarch,2015.
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CYNTHIA WESTCOTT RICE, J.

f11t$ Appellant, Nathaniel J. Grega, appeals from the judgment of the Ashtabula

County Court of Common Pleas, denying his petitiorr for postconviction relief without a

hearirrg. We affirm.

€$ 2 ^ Appellant was indicted on one count of robbery, in violation of R.C.

2911.(}2, a felony of the second degree, and one count of petty theft, in violation of R.G.

2913.02, a misdemeanor of the first degree. Appellant pleaded not guilty and a jury trial



commenced. Appelfant was found guilty of both charges. He was sentenced to a three-

year term of imprisonment for robbery and a six-month jail term for petty theft. The

sentences were ordered to be served concurrently.

{¶3l Appellant appealed his convictiori and, in State v. Grega, 1'ith i=?ist.

Ashtabula ivo. 20,12-A-36, 2013-Ohio-4094 ("Grega 1"), this court affirmed in part,

reversed in part, and remanded the matter for reser,tencing. This court concluded

robbery and theft offenses should have been merged for sentencing; On remand, the

trial court merged the two convictions and the state efected to proceed to sentencing 0_n

the robbery charge. The trial court again imposed a three-year term of imprisonment for

the robbery conviction and gave appellant credit for time served.

{^41 During the pendency of the foregoing appeal, appellant filed multiple

pleadings seeking various forms of relief. Several of the pleadings wvere filed pursuant to

R.C. 2953.21, Ohio's pasi:-conviction relief statute. In aJuiy 2013 judgment, the trial

court determined it lacked jurisdictionto considerali of the pleadings dueto appeliant's

pending appeai. The motions were consequently denied. Appellant appealed and, in

State v. Grega, 11th Dist. Ashtabula No. 2013-A-0045, 2014-Ohio-1346 ("Grega ll), this

cc,+,.}ft concluded the trial court erred in ruling it lacked jurisdiction. The matter was

therefore reversed aEid remanded.

f1(5} The trial court subsequently resentenced appellarit pursuant to this court"s

remand order in Grega I. Appellant appealed that judgment and, in State v. Grega, 11 th

Dist_ Ashtabula No. 2014--A-0002, 2014-Qhio-5179 ("Grega !f!"), this court affirmed t9-ie

trial court's judgmentort sentence.
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€1fi) Finally, on remand from this ccurt's judgment in Grega J6, the trial court

considered the merits of appellant's petition for postconviction relief. In his petition,

appellant asserted the following four cfaims: ( 1) his constitutional rights under the Fifth

arid Fourteenth Amendments were vi•olated when no bill of particulars was filed; (2) his

cvRs.°,t ,ti n^l rights under the Confrantatiran Clause of the Sixth Arner;r^^nnen` were

violated when unidentified favorable witnesses were not called to tEstify; (3) his

constitutional rights under the Fifth Amendment were violated because of an alleged

defect in the indictrnent; and (4) his constitutional rights under the Fifth and Fourteenth

Amendments were violated when the court failed to find that robbery and theft are allied

offenses of similar import.

{^7) On April 15, 2014, the court dismissed the rnatter without a hearing. In its

judgment entry, the court detormined the first three issues raised by appellant cauld

have been raised on direct appeal and were therefore barred by the doctrine of res

judicata. The court further found the fourth issue appelCdnt raised in his petition was, in

fact, raised and addressed in Grega t. Appellant now appeals the trial court's judgment

and assigns one error for our review. Appe[Iant's assigned error provides:

{q^ 8) "[Thej° [t1rial court abused its discretion by not granting the cfefendanr ar,

eevidentiary hearing"

{$9^ In postconvictian matters, a trial court is the gatekeeper regarding whether

a defendant should receive a hearing. State v. Gondor, 112 Ohio St.3d 377, 2046-

Jhie-6679, 151. A. court is not required to hold a hearing unless the petitioner advances

evidence demonstrating a cagraizabie claim of constitutional error. R_C. 2953.21(C)s see

also State v. Adams, 11th Dist. Trumbull No. 2003-T-0064; 2005-Jhiri-348, %36. In
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other words, a petitioner must put forth evidence that "therp. was such a denial or

infringement of the persQri"s rights as to render the judgment void or voidable under the

Ohio Constitution or the Constitution of the United States "* *,," R.C. 2953.21(A)(1 )(a).

1110} „Fursuant to R.C. 2953.21(C), a defendant's petition may be c;er7ied

without a hearing when the petition, supporting affidavits, documentary evidenbe, fiti~s;

and records do not demonstrate that the petitioner set forth suffibierit operative facts to

estabirsh sut7star€tive grounds for relief." Adams, supra, citing Calhoun, supra, at 281.

Generally, an appellate court reviews the dismissal of a petition for postconviotion relief

for an abuse of discretion. State v. !-iendrix, 1'ith Dist. Lake No, 2012-L-080, 2013-CJhio-

638, W. If, however, a trial caur€ denies a petition by operation of law, e.g., by

application of the doctrine of res judicata, this court's review is de novo. State ve

Butcher, 11 th Dist. Portage No. 201 3-P-0D90, 2914-ahio-4302, T6.

#¶i1} The trial court in this matter found the arguments asserted in appeflant"s

petition were barred by the doctrine of res judicata. The purpose of Ohio's

postconviction reiiefstatute is to afford criminal defendants with a method by which they

may raise claims of denial of federal rights. State v. Calhoun, 86 Ohio St.3d 279, 281

(1999), citing Young v, Ragen, 337 U.S. 235, 239 (1949). A petition for postconv+c,tion

relief does not, however, permit a defendant a second opportunity to litigate his

conviction or argue issues that could have been or were previously raised. Hendrix,

supra, at ¶8. Pursuant to the doctrine of res judicata,

{4112} "a final judgment of conviction bars a convicted defendant who was

represented bv counsel from raising and litigating in any proceeding

except an appeal from that judgment, any defense or any claimed
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lack of due process that was ra;:.;ed or could have been raised by

the defendant at trial, which resulted in that judgment of conviction,

or on an appeal from that judgmont.""(Ernphasis sic.) Hendrix,

supia, quoting State v. Perry, 10 Ohio St.2d 175 (1967), sylla bus.

19131 "Where a defendant, represented by new counsel upotrt direci appeal,

fails to rsise therein the issue of competent tria1 counsel and said issue could fairly have

been determined without resortto evidence dehors the record, res judicata is a proper

basis for dismissing defendant's petition for postconviction reiief." State u. Ceale; 2 Ohio

St.3d 112 (1982); see aIso State v. Mike, ilth Dist, Trumbull No. 2007-T-(}116, 2008-

Ohio-2754, Wl 1. This principie applies with equal force to any alleged constitutional

errQr. State v: Jones, 1lth Dist. Ashtabula f`do. 2000-A,-0083, 2002 Ohio App. LEXIS

1981, *3 (Apr. 26, 2002). In this matter, appeliant was represented by new ootfnsei on

direct appeal; accordingly, res judicata would preclude any issue in the underlying

petition that was or could have been raised on direct appeal from his judgment of

cenviction.

{¶14} Appellant, in his brief, asserts that the trial judge erred in dismissing the

underi^tinc] petition witncut a hearing because the record demonstrated trrat: (1) the

state's witness, Melody Rayell, perjured herself and (2) appellant was not able to

confront all witnesses. We discern no error.

1$15} Preliminarily, appellant concedes that the record revealed the alleged

deficiencies in the criminal proceediiigs leading to his canviction. To the extent the

matters at iss>ue vrere within the record, they were available for litigation ori direct
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appeaf. In this regard, the trial court was correct in dismissing the petition without a

hearing based upon the doctrine of res judicata.

^$16) Further, appellant does not argue the trial court committed error in failing

to grant a hearing on the remaining issues that formed the basis of his petition. Without

asserting a specifiC argurrienf contesting the trial court's determination, in

effect, conceded these issues.

{lff][7) Even had these issues been challenged, however, appellant's canfiention

refatirig to the alleged lack of a bill of particulars as well as the issue relating to the

alleged defective indictment were matters that could have been addressed on the direct

appeal from his co.nvictiorr. They were not argued at that point and, as a rssult, the trial

court was correct in concluding they are barred by res judicata. Furthermor^, "ho trial

court was also correct in finding the merger issue was actually raised in appellant's

direct alapeal. In Grega 1, this court found mrit to the merger argument, which was the

basis of this court's remand order. Accordingly, even if that challenge were not res

judicata, it would be moot. We therefore hold the trial court did not err in dismissing the

appeifarit's petition for postcanuiction relief without a hearing.

Arpn`iGr}t's sole assignment of error is without merit.

{$191 For the reasons discussed in this opinion, the judgment of the Ashtabula

County Court of Common Pleas is affirmed.

D(ANFV. GRENDELC.. J.,

THOMAS R.11VRIGHT, J.,

concur.
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For the reasons stated in the opinion of this court, appellant's assignment

of error is without merit. It is the judgment and order of this court that the

judgment of the Ashtabula County Court of Common Pleas is affirrned.

Costs to be taxed against appellsnt.

UDGE GY T'HIA WESTC017 , RICE

FOR THE COURT
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