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BEFORE THE BOARD OF PROFESSIONAL CONDUCT
OF THE SUPREME COURT OF OHIO

In re:
Case No. 2014-106

Complaint against

Bruce Martin Broyles : Findings of Fact,
Attorney Reg. No. 0042562 Conclusions of Law, and
: Recommendation to the
Respondent Board of Professional Conduct of

the Supreme Court of Ohio
Disciplinary Counsel

Relator

DISCIPLINE BY CONSENT

{91}  This matter was submitted to the hearing panel pursuant to a consent to discipline
agreement filed by the parties on March 30, 2015. The hearing panel consisted of Patricia A.
Wise, Robert L. Gresham, and Sanford E. Watson, chair.

{92} The panel finds that this agreement was filed on a timely basis and conforms to
the requirements of Gov. Bar R. V, Section 16. The panel recommends acceptance of the
agreement including the statement of facts and the violation of Prof. Cond. R. 1.9 [Conflict of
Interest: Duties to Former Clients].

{93} In support of the proposed sanction of a public reprimand, the parties cite Geauga
Cty. Bar Assn. v. Psenicka (1991), 62 Ohio St.3d 35. In that case, Psenicka filed a divorce action
on behalf of his client who, shortly thereafter retained new counsel. Psenicka subsequently
agreed to represent the former client’s husband in the divorce action, entering an appearance on
his behalf, filing an affidavit relative to a pending motion, and contacting his former client’s
attorney. Psenicka was publicly reprimanded for violating four disciplinary rules relative to a
conflict of interest and disclosing client confidences.

{94} The panel further considered the recent case of Cleveland Meiro. Bar Assn. v.



Leiken, Slip Opinion 2014-Ohio-5220. Leiken had initially represented both the driver and a
passenger who were seeking to recover damages for injuries suffered in an automobile accident.
After it was alleged that the driver was comparatively negligent in the accident, Leiken withdrew
from representing the driver and brought suit against the driver on behalf of the passenger. The
Supreme Court accepted the consent to discipline agreement submitted by the parties and
publicly reprimanded Leiken for his violations of Prof. Cond. R. 1.7, Prof. Cond. R. 1.9, and
Prof. Cond. 1.16(a)(1). In its opinion, the Court cited to Toledo Bar Assn. v. Gabriel (1991), 57
Ohio St.3d 18 and Toledo Bar Assn. v. Tolliver (1992), 62 Ohio St.3d 462, both cases involving
lawyers who were publicly reprimanded for representing clients whose interests were adverse to
each other.

{95} Based on the agreement submitted by the parties and the precedents cited above,
the panel recommends acceptance of the consent to discipline agreement and the agreed sanction

of a public reprimand.

BOARD RECOMMENDATION

Pursuant to Gov. Bar R. V, Section 12, the Board of Professional Conduct of the
Supreme Court of Ohio considered this matter on April 10, 2015. The Board voted to accept and
adopt the agreement entered into by Relator and Respondent and recommends acceptance of the
agreement and imposition of the agreed sanction of a public reprimand. The Board further
recommends that Respondent be ordered to pay the costs of these proceedings.

Pursuant to the order of the Board of Professional

Conduct of the Supreme Court of Ohio, I hereby certify
the foregoing recommendation as that of the Board.

RICHARD A.DOVE, Director




BEFORE THE BOARD OF PROFESSIONAL CONDUCT
OF
THE SUPREME COURT OF OHIO

Inre: F”,ED

Bruce Martin Broyles, Esg.
Bruce M. Broyles Co. LPA :
5815 Market Street : MAR 30 2015
Boardman, OH 44512 :
BOARD OF PROFESSIONAL ConpucT

0042562
Respondent,

Disciplinary Counsel Case No, 14-106

250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411

Relator.

AGREEMENT FOR CONSENT TO DISCIPLINE

INTRODUCTION

Relator and Respondent submit the following Agreement, which contains stipulations of

fact, disciplinary rule violations, mitigation, aggravation, sanction and exhibits.

STIPULATED FACTS

1. Respondent, Bruce Martin Broyles, was admitted to the practice of law in the state of
Ohio on November 6, 1989. Respondent is subject to the Code of Professional
Responsibility, the Rules of Professional Conduct and the Rules for the Government of
the Bar of Ohio,

2. On April 5, 2011, respondent attended a hearing on a motion for default judgment on

behalf of the Plaintiff, The Bank of New York Mellon (hereinafter “NY Mellon™), in the



foreclosure action it filed against Felix and Barbara Aponte, which was captioned The
Bank of New York Mellon Trust Co. v. Felix R. Aponte, et al., and filed in the Mahoning
County Cemmeon Pleas Court under case number 10CV4681.

NY Mellon was represented by the Lerner, Sampson & Rothfuss law firm, which hired
respondent to appear at the motion hearing as local counsel.

During the hearing, respondent presented a proposed judgment entry of default and the
trial court entered default judgment and a decree of foreclosure against the defendants,
Felix and Barbara Aponte, and in favor of NY Mellon.

Respondent subsequently presented an invoice for his appearance at the hearing and was
paid for his time.

Approximately nine months later, on or about J. anuary 20, 2012, respondent was retained
by the Apontes to defend them in the foreclosure action filed by NY Mellon. Their
home, on which NY Meilon sought to foreclose, was scheduled to be sold at a sheriffs
sale on February 14, 2012,

Respondent agreed to represent the Apontes for a flat fee of $4,800. The Apontes paid
monthly installments of $200 totaling at least $4,400.

When respondent first met with Barbara Aponte, he was aware that Lerner Sampson &
Rothfuss was the law firm that represented the Plaintiff, NY Mellon. He checked the
case docket for dates on which events occurred in the case and compared those dates with
the dates of his previous appearances in court as local counsel for Lerner, Sampson &
Rothfus. He did not see any conflict,

On February 9, 2012, respondent filed, on behalf of the Apontes, a motion for relief from

the judgment he had obtained on behalf of NY Mellon on April 5, 2011. He also filed a



10.

1.

12,

I3.

14.

15,

motion to stay execution, affidavit of Mrs. Aponte, affidavit of counsel and a proposed
order to stay execution. As a result, the trial court cancelled the sheriff’s sale by Order
filed February 13, 2012,

On March 13, 2012, NY Mellon filed 2 memorandum in opposition to the Apontes’
motion for relief from judgment. On April 27, 2012, respondent filed a reply in support
of the motion for retief from judgment on behalf of the Apontes. ‘

NY Mellon did not give informed consent, confirmed in writing, to allow respondent to
represent the Apontes. On May 7, 2012, NY Mellon filed a motion to disqualify
respondent as counsel for the Apontes based on his previous representation of NY Mellon
in the same case.

After the motion to disqualify was filed, respondent again checked the dates of events
that occurred in the case and compared them to the dates that he appeared in court as
local counsel for Lerner, Sampson & Rothfuss. This time, he discovered that he attended
the April 5, 2011 hearing on NY Mellon’s motion for default, With full knowledge of
that fact, he continued to represent the Apontes.

Respondent opposed NY Mellon’s motion to disqualify on behalf of the Apontes, arguing
that he never had an attorney-client relationship with NY Mellon.

On May 23, 2012, the magistrate found that respondent had a conflict of interest and
granted the motion to disqualify respondent. At the same time, the magistrate struck the
motion for relief from judgment filed by respondént 'due te the conflict.

On June 6, 2012, respondent filed objections to the magisirate’s decision on behalf of the
Apontes, arguing, inter alia, that respondent did not advocate on behalf of NY Mellon

during the April 5, 2011 hearing and that he “merely provided a service to the law firm of



16.

17.

18.

19.

Lemer, Sampson & Rothfuss;” and that there was no evidence “of the dissemination of
confidential information.”

On June 12, 2012, the trial court adopted the magistrate’s decision and granted the
Apontes 45 days to obtain new counsel and an additional 15 days to refile their motion
for relief from judgment,

On July 6, 2012, respondent filed a notice of appeal of the trial court’s decision to the
Eleventh District Court of Appeals on behalf of the Apontes.

On appeal, respondent claimed that he did not have a conflict of interest because he was
merely providing a service to the Lerner, Sampson & Rothfuss law firm, and not to NY
Mellon, as he had no authority to make any representations to the court and did not
advocate for any position in the case.

The court of appeals found that respondent’s representation of both sides of the same
lawsuit amounted to a conflict of interest and “offends the notions of trust and confidence

that the public, including NY Mellon, have when retaining counsel in our legal system.”

STIPULATED EXHIBITS

Attorney registration
Affidavit of Bruce M. Boyles

Motion for Relief from the April 7, 2011 Judgment and Decree of Foreclosure
Order filed February 13, 2012

Correspondence from Bruce M. Broyles dated October 12, 2014
Correspondence from Bruce M. Broyles dated February 12, 2014

Motion to Stay Execution of April 7, 2011 Default Judgment and Request to Cancel
Sheriff’s Sale Scheduled for February 14, 2012



8. Affidavit of Counsel of Barbara Aponte

9. Memorandum in Opposition to Defendants’ Motion for Relief from Judgment
10, Reply in Support of Motion for Relief from Judgment

11, Motion to Disqualify Counsel

12.  Memorandum in Opposition to Motion to Disqualify Counsel
13.  Magistrate’s Decision filed May 23, 2012

14, Objections to Magistrate’s Decision of May 23, 2012

15, Judgment Entry file June 12, 2012

16.  Notice of Appeal

17, Brief of Appellants Felix Aponte and Barbara Aponte
18.  Opinion filed September 24, 2013

19, Character letters submitted in support of respondent.

STIPULATED RULE VIOLATIONS
Respondent admits his conduet violated Prof. Cond. R. 1.9 [A lawyer who has formerly
represented a client in a matter shall not thereafter represent another person in the same or a

substantially related matter in which that persons’ interest are materially adverse fo the interest of

the former client].

MITIGATION EVIDENCE
L. Respondent has no prior disciplinary recozd.
2. Respondent has made a full and free disclosure of his actions and has displayed a

cooperative attitude in these proceedings.
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3. Respondent acknowledged that his actions set forth above were improper.

AGGRAVATION EVIDENCE

None.

STIPULATED RECOMMENDED SANCTION

The parties agree and stipulate to a recommended sanction of a public reprimand. In
support of the recommended sanction, the parties have relied upon the Ohio Supreme Court’s
1991 decision in a similar case. In Geauga County Bar Association v. Psenicka, 62 Ohio St.3d
35, 577 N.E.2d 1074, the respondent filed a complaint for divorce on behalf of a wife. After the
wife terminated the representation, the respondent agreed to represent the husband. The
respondent was found in violation of DR 4-101{B}2), DR 4-101(B)(3) and DR 5-105(A). He
had no prior record of discipline and neither the husband nor the wife suffered any harm. He
was publicly reprimanded.

This‘ case does not involve the use of confidential information obtained by one client
against another. Further, the respondent in this case has no prior record of discipline and there

exists no evidence that his clients suffered any harm. Therefore, the agreed-upon public

reprimand is appropriate.

CONCLUSION

The above are stipulated to and entered into by agreement by the undersigned parties on

this T of March, 2015.



STATE OF OHIO )

) §

COUNTY OF FRANKLIN )

AFFIDAVIT OF BRUCE MARTIN BROYLES

I, Bruce Martin Broyles, having been duly sworn according to the laws of Ohio, hereby

depose and say:

I.

2.

I was admitted to the practice of law in the State of Ohio on November 6, 1989.

I am subject to the Code of Professiénal Responsibility, the Rules of Professional
Conduct and the Rutles for the Government of the Bar of Ohio.

I admit committing the misconduct outlined in the Agreement for Consent to Discipline
(“Agreement”). This admission is conditioned upon acceptance of the Agreement by the

Board.

I acknowledge that grounds exist for the imposition of a sanction against me for the
misconduct.

The Agreement sets forth all grounds for discipline currently pending before the Board.
I admit to the truth of the material facts relevant to the misconduct listed in the
Agreement.

I agree to the sanction recommended to the Board in the Agreement.

These admissions and this Agreement are freely and voluntarily given, without coercion
and duress. Further, I am fully aware of the implications of these admissions and the
Agreement on my ability to practice law in Ohio.

Tunderstand that the Supreme Court of Ohio has the final authority to determine the

appropriate sanction for the misconduct I have admitted.



FURTHER AFFIANT. SAYETH NAUGHT.

o
W/@f ' i/
Bybe Martin Broyles i @ Vi

SWORN TO BEFORE ME AND SUB BED IN MY PRESENCE THIS S74+4

DAY OF MARCH 2015,

" . A./
Notary Public

My comrmission cxpires _ %A’/ﬁ‘ S
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

The Bank of New York Mellon Trust ) CASE NO.: 2010 CV 4681
Company, National Association fka )}
The Back of New York Trust Company ) JUDGE LOU D’APOLITO
N.A. as successor to JPMorgan Chase Bank ) .
N.A. as Trustee for RASC 2004K56 )
) AFFIDAVIT OF
PLAINTIFF, ) BRUCE M. BROYLES
VS, );
)
FELIX R. APONTE, ET AL )
)
DEFENDANTS, )

Now come Defendants Felix and Barbara Aponte, by and through counsel, and fle the

Affidavit of Bruce M. Broyles.

State of Ohio )
) SS

County of Mzhoning )

Now comes Bruce M. Broyles, being duly swom and cautioned, deposes and says the

following:

1. I make the foﬂowin.g statements of my own personal knowledge and T am

competent to testify to these matters af trial.
2. I am an attorney licensed by the State of Ohic.

3. On March 3, 2011 at 10:35 an. an e-mail was received from the law Firm of

Lemmer, Samapson & Rothfuss (“LSR™).
4, The ¢-mail provided the name of the LSR attorney; the LSR file number and

“Aponte 10cv 4681,
5. The e~mail asked to advise if | was available to attend the Default hearing on

| Exhibitz |

4/5/11at 1:45 p.m. in Mahoning County before Magistrate Dascenzo.

o




6. 1 was available, and I received a letter from LSR dated march 8, 2011 enclosing
the original and three copies of the Judgment and Decree in Foreclosure, the original and three
copies of Praecipe for Order of Sale and a check for the filing fees.

7. The letter then instracted me to present the documents to the Court at the hearing

scheduled fro 4/5/11 at 1:45 p.m.

8. I attended the hearing.
9. I amrived at Judge D’ Apolito’s Courtroom and when the defendant failed to appear

I left the documents with Magistrate Dascenzo.
10. I then sent a facsimile transmission to LSR indicating the results of the hearing, |
11. On April 6, 2011, I inveiced LSR for three (3) hearings that [ attended op April 5,

2011; I charged LSR 1.00 hour for my services on Apnl 5, 2011, and billed LSR af an hourly

rate that was approximately one-half of my hourly rate for legal services.

12, 1did not meet with any representative of the Plaintiff: I did not receive any

confidential information from the Plaintiff or from Plaintiff’s representatives.

13. Inmy opinion I did not provide any legal service to Plaintiff, but merely provided

a service to LSE.

14.  I'had no authority to take any action or make any statement in the case if the other

party appeared.



15. I did notadvocate on behalf of the Plaintiff,
16.  On December 26, 2011, a Jocal newspaper wrote an article regarding homeowners
defending foreclosures and the article mentioned the name of Attorney Bruce Broyles.
17. On Japuary 20, 2012, Felix and Barbara Aponte retained Attorney Bruee Broyles.
18.  Between December 26, 2011 and Janwary 2012, Barbara Aponte was referred to

the newspaper article and contacted Attorney Bruce Broyles as a result of the newspaper article.

End of Affidavit. Further Affiant sayeth naunght.

Date: ¢ 2__‘"/ g~ "é

NOTARY PUBLIC

Swom to and subscribed in my presence on the / Wday of May 2012,

WM
> .-‘-f}-i. ‘S"tf’( '
A 17/58%, MARIRUTH STEWART

»
‘s

Y,
Q
(e

SONMLS9% T NOTARY PUBLIC :
SN N
g : = STATE OF OHIO j 22&4 (A izl xffﬂ;b, £
ERC N Recorded in N Lk . =
'é’d; el Mahoning County otary Public .
"”"7)‘ 7 ; My Comm. Exp. 2/28/15
’ IS
Respectfully submitted,
2
The Law-Office v Bruce M.

{Broce ML Broyleyx/ (0425

+#| 5815 et Stfeety Sujief2
oardmar, Ohio 44512

(330) 965-1093

(330) 953-0450 fax

Aftomney for Defendants



" CERTIFICATE OF SERVICE

A copy of the forgoing affidavit was served upon Scott Mertin, of Lerner, Sampson <
Rothfuss, at P.O. Box 5480, Cincinnati, Ohio 45201-5480, by regul fﬁ

A <
iz /7 4@/4
/iﬁje M. Broyle @

of May 2012.




- IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, CHIO

The Bank of New York Meilon Trust CASENOQ.: 2010 CV 4681 :

) N AL S
Company, Nationa! Association fka ) B
The Bank of New York Trust Company 3 JUDGE LOU D’APOLITO
N.A. as successor to JPMorgan Chase Bank )
N.A. as Trustes for RASC 2004KS6 )} MOTION FOR RELIEF FROM
) THE APRIT, 7, 2011 JUDGMENT
PLAINTIFF, ) AND DECREE OF FORECLOSURE
V8. )
)
FELIX R. APONTE, ET AL )
)

DEFENDANTS, )
Now come ‘;Defendants Felix and Barbara Aponte, by and through counsel, pursuant to

Civil Rule 60(B), 2":und file their motion for relief from the Aprl 7, 2011 judgment and decree of
fereclosure.

For cause, IJefendants say that they have a meritorious defense to raise should relief be
granted, and that they are entitle 1o relief fora judgment pursuant to Civil Rule 60(B)(1) mistake,
‘ mmadvertence, suzpz%tse or excusable neglect; and Civil Rule 60(B)(3) fraud, misrepresentation or

other misconduct cfan adverse party. Defendants also say that the motion has been filed within
a Teasonable periocff of time. .

In support of their motion, Defendants rely upon the affidavit of Barbara Aponte and the

accompanying meraorandum of law.

/

Respectfully submitie

ce M Broyles ( 2) /
&3> Market Street
Boatdman, Ohio 445 2

Exhibit 3

Yo



P e o (330) 965-1093
(330) 953-0450 fax
Attorney for Defendants

MEMORANDUM IN SUPPORT OF MOTION

e g

In the mstalt acfion, the complaint was filed on December 17, 2010, and 2 moticn for

defanlt was granted on April 7, 2011. The motion for relief from judgment is being filed well

within & year of the date of the judgment.

To prevail upon 2 motion for relief from judgment, the moving party must satisfy the following
three-pronged test: "(1) the party has 2 meritorious defense or claim to present if relief is granted;
(2) the party is entilled to relief under one of the grounds stated in Civ.R. 60(B)(1) through (5);
and (3) the motion is made within a reasonable time, and, where the gromds of relief are Civ.R.
60(BX(1), (2) or (3] N not more than one year after the judgment, order or proceeding was entered
or taken." GTE Auomatic Elec., Inc. v. ARC Industries, Inc. (1976), 47 Ohio St. 2d 146,

paragraph two of the syllabus.

Civil Rule hD(B) is remedial in nature, is to be liberally construed and any doubt is to be
resolved in favor o%%‘ granting relief so that cases may be decided on their meﬂtg. Coliley v, Bazel]
{1980), 64 Ohio St;1 2d 243 at 248.

L Defendantf': have a meritorious defense to raise if relief is pranted.

A, Mo?‘tgage Note not an Asset of the Trust

§

Felix R. Aﬁbntc and Barbara Aponte have a meritorious defense to raise should this
Court grant them r?:ilief from the April 7, 2011 default judgment. Plaintiff is a Trustee and may
only enforce those'%ﬁghts attached to and emanating from the assets that that have been
transferred to the trust The Trustee acts on behelf and for the benefit of the beneficiaries of the
trust, but the Trusti';@e’s actions are Hmited fo those assets of fhe.trust or the corpus of the trust.

The complzi’int was filed by The Bank of New York Mellon Trust Company, National
Association fka ’I'ha Bank of New York Trust Compeny N.A. as successor to JPMorgan Chase

Bank N.A. as Trusifee for RASC 2004K.86. The document which governs the Trust for which the

b
'



" Plaintiff asserts thét it is Trustee is the Pooling and Servicing Agreement dated as of J une 1,

P

2004 Home Equity:Mongage Asset-Backed Pass-Through Certificates Series 2004—KS(5 between

Residential Asset Securities Corporation, Depositor, Residential Funding Corporation, Master

Servicer, and JPMf'jrgan Chase Bank, Trustee. (A number of pages from the Pooling and

Servicing Agreemgnt is attached to the affidavit of counsel.),

The Pooh‘nﬁ and Servicing Agreement identifies the parties and the purpose at pages 7

and 8, as follows: *

This Pooling and :f‘wervicmg Agreement, effective as of June 1, 2004, among RESIDENTIAL

ASSET SECURIT@ES CORPORATION, as the depositor (together with its permitted
successors and assigns, the "Depositor”), RESIDENTIAL FUNDING CORPORATION, as

master servicer (thgether with its permitted successors and assigns, the "Master Servicer®),
and JPMORGAN "CHASE BANK, a New York banking corporation, as trustee (together with its

permitted successo’s and assigns, the "Trasiee").

-

PRELIMINARY STATEMENT:

The Depositor int(énds to sell mortgage asset-backed pass-through certificates (collectively,
the "Certificates"). to be issued hereunder in twenty-one Classes, which in the aggregate will
evidence the entire’beneficial ownership interest in the Mortgage Loans (as defined herein) and

certain other relate:] assets.
L

The Poolin;?i and Servicing Agreement then sets forth the manner in which Residential
Asset Securities Crporation, as Depositor, shall convey to the Trustee the orginel mortgage

note at Section 2.0 (b)(i), stating:
The original mortgilge note, endarsed without recourse to the order of the Trustee and showing

an unbroken chainpf endorsements from the originator thereof to the Person endorsing it to the
Trustee ***,

The origin&;ior was Paragon Home Lending, LLC. The Promissory Note has an
endorsement from ;’aragon Home Lending, LLC. to Residential Funding Corporation, the

Master Servicer. "@16 Promissory Note also has an endorsement from Residential Funding

Corporation, the Master Servicer, to JP Morgan Chase Bank, as Trustee. There is no



:
endorsement to Rejidential Asset Securities Corporation, the Depositor. There is no
endorsement from é:{esidenﬁai Asset Securities Corporation. The document governing the trust
identifies that onlyg%tbe Depositor may sell mortgages to the trust. Accordingly, the morigage
note of Mr. and M}fs Aponte was never properly transferred to the Trust, and Plaintiff The Bank
of New York Mellc;'_jn Trust Company, National Association fka The Bank of New York Trust
Company N.A. as ;uccessor to JPMorgan Chase Bank N.A. as Trustee for RASC 2004KS6. The

Trustee only has azi:.’thority over the assets of the frust and therefore lacks the capacity to bring

suit,

B. Th r4 Promissory Note was Endorsed in the Wrong Order

The promis?;ory note attached to the complaint has an endorsement an endorsement from
Residential Fund:m’g Corporation, the Master Servicer, to JP Morgan Chase Bank_ as Trustee,
This endorsement *s above and therefore appears to be before Residential Funding Corporation
received the promif?:sory note from Paragon Home Leﬁding, LLC. The endorsement from
Paragon Home Legf:ding, LLC. to Residential Funding Corporation, the Master Servicer appears

i

below the endorseffﬁent to the Trustee and therefore would be considered to have occurred after,
However, Rcsidem%al Funding Corporation could not transfer any interest in the PTONLSSOry note
until i received thtr' same from Paragon Home Lending LLC. See, Federal Home Loan
Mortgage Corp. v.éSchwa?mvaId 194 Ohio App.3d 644 2011 -Ohio- 2681, at J442-52.
Financia} insﬁmtiogzs, noted for insisting on their customers’ compliance with numerons

ritualistic formalitiiés, are not sympathetic petitioners in urging relaxation of an elementary
business practice. }t is a tenet of commercial Taw that “[h]oldership and the potential for

becoming holders (o due course should only be accorded to transferees that observe the historic

protocol. :
Schwartzwald, at 149.

L



C. | Thef complaint was filed on behalf of 2 non-entity or fictitious name,
The complaint idelgtiﬁes the Plaintiff as The Bank of New York Mellon Trust Company,
National Associatif:in fka The Bark of New York Trust Company N.A. as successor to JPMorgan
Chase Bank N.A. é Trustee for RASC 2004KS6. However, there is 1o Trust known s RASC
2004K86. The Trr:ést is the Home Equity Mortgage Asset-Backed Pass-Through Certificates
Series 2004-KS6 bf:mfeen Residential Asset Securities Corporation, Depositor, Residential
Funding Cozporatifin, Master Servicer, énd JPMorgan Chase Bank, Trustee. The acronym does
not properly identi% the Plaintiff, and any judgment rendered in its favor should bc‘a oullity.
n alleging a mcritr%rious defense, 2 movant must allege a specific defense that would defeat the

plaintiff's claims if'proved. Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17,20, 520
N.E.2d 564. A genaral conclusery allegation is insufficient to meet the burden. Id. However, the

movant need not prove he will prevail on the defense. Id
Fifth Third Bank v Perry (Ohio App. 7 Dist.), 2004 -Ohio- 1543, at paragraph 14,

Pelix Apoxf';;“:e and Barbara Aponte have provided specific operative facts sufficient +o
demonstrate the ex’?stence of a meritorious defense to raise. They are not required at this stage to
prove or prevail upan the defense for it to be meritorious.

II. Defendants ari?a entitled to relief under the grounds of Civil Rule 60(B)

A. Excusalfile Neglect Civ. R. 60(B)(1)

Felix R. Aﬁ%onte and Barbara Aponte have been involved in the foreclosure/ loan
modification proce;s since af [east 2008. A complaint for foreclosure was filed in Mahoning
County Court of C?Smmon Pleas Case No.: 2008 CV 4454, Mr. and Mrs. Aponte sent a Jetter to
the Court and the Efank Worked with them to complete a loan modification. A second complaint

was filed, when M and Mrs. Aponte fell behind on their modified agreement in the summer of

2010, in Mabonjngg County Court of Common Pleas Case No.; 2010 CV 57, Again, Mr. and

1

T
A



Mrs. Aponte sent dlletter to the Court and the Bank said it would work with them to complete s ~

loan modification. :,-%Maboning County Court of Common Pleas Case No.: 2010 CV 57 was
voluntarily dismissff‘éd in May 0£ 2010 and the instant complaint was filed in December 2010.
Mr. and Mrs. Apor_é‘.e were still working with the Bank to modify their loax; the Bank wag stil}
informing Mr. and?virs. Aponte that a loan modification would resolve everything. However,

Mr. and Mrs. Apox‘fte did not send a letter to the Court this time.
Felix R. A;j:"'onte and Barbara Aponte are be entitled to relief from judgment under

' 60(B)(1); excusabl’ neglect. The Seventh District Court of Appeals has discussed at length the

concept of “excusable neglect”, stating:

As the Supreme Conrt has stated, the concept of excusable neglect is an elusive one that i3
difficult to apply and define. Kay v, Mare Glassman, Inc. (1996) 76 Ohio St.3d 18, 20.

Thus, the Court ati'*mpts to define it in the negative by saying that neglect is not excusable if i
represents completz disregard for the judicial systern. Id. The reviewing court must take into
consideration ali st'noundmg facts and circumstances.

& ok ¢

Moreover, the Sup eme Court has advised, albeit cautiously, that where a meritorious defense is
presented in a time’y manner, any doubt on the categorization of neglect should be resolved in
favor of the motior to sef aside the judgment so that cases can be decided on their merits. GT%,
47 Ohio St.2d at 1‘1 (interpreted by appellant as meaning: the more merit to the defense, the

" more neglect that ¥iill be permitted). As aforementioned, Civ.R. 60(B) is a remedial rule to
facilitate the prerm se that cases should be resolved on their merits where possible. The trend
appeats to lean tow ‘ard finding that the frial cotrt did not abuse its discretion on its decision to
find excusable neg iect. See, e.g., Kay, 76 Ohio St.3d at 20-21. There is no bright-line test for
determining whethar neglect is excusable or inexcusable.

WEFMJ Television, ffnc v. AT&T Federal Systems-CSC,2002-Ohio-3013, at 17, 21.

The Sevengl District Court of Appeals reiterated the cautious use of a balancing test in
determining excus;-‘j-‘_.bze neglect in Fifth Third Bankv. Perry, 2004»-0131'04543 {18, stating:

The Supreme C{:)m:—~ has advised, albeit cautiously, that where a meritorious defense is presented
in a timely manner; any doubt on the categorization of neglect should be resolved in favor of the
motion to set asidejthe judgment so that cases can be decided on their merits, GTE, 47 Ohio
St.2d at 151, 35, This can be interpreted as meaning: the more merit to the defense, the more
neglect that will be, .permitted. It could alse be interpreted as meaning: if the court has a hard time
deciding whether t,le neglect is excusable, the court should grant relief and thus err on the side of

allowing a case to 1e heard on its merits.



1
The Sevent;l:j Dhstrict Court of Appeals again discussed the concept of a balancing test in
determining cxcus:iible neglect in John Soliday Fin. Group, LL.C. v. Moncreace, 2011-Ohio-
1471, at 421, discgfésing the case of Wilson v. Lee, 172 Ohio App.3d 791, 2007-Ohio-
4542, and 1t’s use é’;f the substantial amount of damages awarded in the judgment in determining
!
whether “excusabié peglect” existed. Here, Mr. and Mrs. Aponte conduct does not demonstrate
a complete disrega;:d for the legal system. They did what they had done previously. They
advised the Court :,f their intentions and continued to work with the Bank. Their neglect was
their failure to notéif the significance of the complaint being voluntarily dismissed and re-filed,
The sent a letter toétha Couﬁ in 2008; they sent a letter to the Court in 2010, but they did not
send a leter to the ?&Gm for the second lawsuit filed by the same Lender iz 2010, when they
were still working %avitb the Bank to obtain a loan modification. Mr. and Mrs. Aponte are enfitled
to relief under CWE Rule 60(B)(1); excusable neglect.
B. Fraud, fgﬁisrepresentaﬁon, or Other Misconduct Civ. R. 60(B}(3)
Mr. and I\/Ir% Aponte are entitled to relief under Civil Rule 60(B)(3) fraud,
misreprcsentaﬁon (;J»r other misconduct of an adverse party. The original lender as noted on the
promissory note, a‘?jtached to the complaint as Exhibit A, is Paragon Home Lending, LLC. The

mortgage which is ‘attached to the complaint as Exhibit B identifies Paragon Home Lending,

LLC., as the Lendééf and then states the following:
' “MERS” is Mortggge Electronic Registration Systems, Inc.  MERS is a separate corporation that
is acting solely as & nominee for Lender and Lender’s successors and assigns.

An aSSigI}JI;:en't of mortgage is attached to the complaint as Exhibit C. The assignment of
mortgage was excéuted on November 5, 2008, by Mortgage Electronic Registration Systerns,

Inc. as nominee fo;_; Paragon Home Lending, LI.C its successors and assigns. The assignment of



P
&
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mortgage pmportséto transfer the mortgage from Paragon Home Lending, LLC to Plaintiff,

However, ParagongHome Len&ing, LLC. filed Articles of Dissolution with the Wisconsin

Department of Fingnejal Institutions on Janvary 29, 2008, with an effective date of January 28,

2008. Plaintiff asszts that it was assigned the mortgage from Paragon Home Lending, LI.C,

more than ten (10) i;monﬂns after Paragon Home Lending, LLC. was dissolved. Without further

explanation this shfuid constitute fraud, misrepresentation, or other misconduct of an adverse
1

party. %

s

L.  The Moﬁoéz has Been filed within a Reasonable Period of Time.

The dcfauh?judgment and decree of foreclosure was filed on April 7, 2011, Rusta few
days beyond ten ( 13) months have passed since the filing of the judgment entry. This is within
the one year limjta;'_:ion of Civil Rule 60(B) for groundé for relief (1) and (3). This Cowrt should
also find the moﬁoﬁﬁi to have been filed within a reasonable period of time as Felix Aponte and
Barbara Aponte onfiy recently received the January 6, 2012 correspondence denying their
application for a lokn modification.

Base upon _rihe above, this Honorable Court should find that grant relief from the As such
this Court should g?"rant relief from default judgment and decree of foreclosure was filed on April

7, 2011; allow Dcfh'.:ndants an opportunity to file an answer to the complaint, and allow this

matter to proceed éocording to rule.

F}

(330)/965-1093



(330) 953-0450 fax
Attorpey for Defendants

CERTIFICATE OF SERVICE

!
*

A copy of fae forgoing motion for refief from judgment was served upon Scott Martin, of

Lemer, Sampgo cS Rothfuss, at P.O. Box 5480, Cincinnati, Chio 45201-5480, by regular 11,8,
}

Mail this é ; :\ da;f of February 2011.

&

3
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

The Bank of New York Mellon Trust
Company, Natfiona Association fka

The Bank of New York Trust Company
N.A. as successor {09 JPMorgan Chase Bank
N.A. as Trustee for RASC 2004KS6

)

)

)

)

)

)

- PLAINTIFF, )

VS. i )
)

FELIX R. APONTE, ET AL )
)
)

DEFENDANTS,

%

CASE NO.: 2010 CV 4681
JUDGE LOU D’ APOLITO

RD —EEE OF COURIS
ORDER | MASONING COUNTY, OHIO
-~ .

Fszamz

<§”
iy
Fi

! LED
| ANTHONY VIVQ, CLERK

This mattef came before the Court upon the motion for stay of execution filed by

Defendants Felix ffxponts and Barbara Aponte based upon the filing of a motion for relief from

judgraent, The motion for relief from judgment raises issues which will otherwise be rendered

moot, and in the interests of justice it is hereby

Ordered that the further execution upon the April

7, 2011 Judgment Sntry issuing a decree of foreclosure to Plaintiff is stayed until firther order of

this Court. Consiftent with this reasoning the Sheriff's sale now set for February 14, 2012 is

hereby cancelled. \ (‘\{?

IT 1S SO ORDERID.

Date: Q “’/2"’/2\

: CLERK [ G0PY T

i eres
OF Uipornehi.

i LU

.
Judge LDEW%\LY@/
/‘{/:; 2, L ¥ e

siminT
v 4t ROUNSEL

L e
Lt .‘—-‘F;.}..
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The Law Office of Bruce M. Bréyles . R;%%
T

BRUCE M. BROYLES, ESQ O .
5815 MARKET STREET, SUITE 2, BOARDMAN, OHIO 44512 3 2014
PHONE: (330) 965-1093 FAX: (330} 53-0450
- Disciplinary Counsal
Supreme Court of Chio

October 12, 2014

Audrey E. Varwig

Assistant Disciplinary Counsel
The Supreme Court of Ohio
250 Civic Center Drive

Suite 325

‘Columbus, Ohio 43215-7411

Re:  File No. B3-2756
Response to Letter of Inquiry
Dated May 30, 2014

Dear Ms. Varwig:

I enclose my response to your recent letter of October 9, 2014,

Exhibit 5




IN THE OHIO SUPREME COURT
DISCIPLINARY COUNSEL

IN RE: BRUCE MARTIN BROYLES (0042562) FILE NO.: B3-2756

In response to the letter dated October 9, 2014, I reviewed my 'records and I do not have a
written fee agreement with Mr. and Mrs. Aponte: 1 though£ that T had such an agreement signed
by Mr. and Mxs. Aponte, bﬁt I'do not have a copy in my coraputer nor do I have a physical copy
of any agreemexit. Inormaiiy have the clients sign an aitorney fee agreement wizh're'ga:ds 10
reprcsenung them in defending foreclosures. In defending foreclosures, I charge a flat rate of
$4,800.00 and allow my chenr:s to pay that amount over atwo year period at two hundred doﬂars
($200.00) 2 month.

With Mr and Mrs. Aponte, Ido have mouthly invoices that show that they were being
_ charged a flat fee 0f $4,800.00, with begmnmg balance of $4 800.00 reduced by each payment

made by them. Ihave all of the monthly i invoices with a copy of ezther the cash receipt or the
check used to pay the invoice. The lest two invoice;; were not paid, and there was atemaining
balance of $400. The last time I spoke to Mrs. Aponte regarding the balance, I told her not to
worry about the remaining balance. I enclose the first and last of the invoices. Please let me
know if you want all o_f i;he‘in‘.foices.

Mr. and Mrs. Aponte never ra.iéed an issue regarding their attorney fee with me. Your
letter in May 2014 was the first ﬁJ..ZﬁG that the issue of my attorney fee was ever raised. [ was
hired on or about Janvary 20, 2012. Iprepared a motion for relief from judgment, 'aﬂidavit of
Mrs. Aponte, affidavit of counsel, and a proposed order staying execution. In order to file the
motion for relief from judgment T had to Jocate the pooling and servicing agrcement on thc

Securities and Exchange Comumiission website, and review the document fo find the pertinent



provisions. Ifiled these documents with the Court and walked a copy ﬂﬁough to the Magistrate;
I'monitored the matter with the Court to be certain that the Sheriff’s sale was cancelled; I walked
a copy of the Magistrate’s order thropgh the Sheriff’s Office to make certain that the sale was
cancelled. Thereafter, opposing counsel served his response directly upon Mr. and Mrs. Aponte
causing great concern, and I filed a motion to strike the pleading. Opposing m@el then filed —a
memorandﬁn in opposition to the motion for relief from judgment and I filed a reply in support
of the motion for relief from judgment. I then attended a hearing on the motion for relief from,
judgment on Ma.y 8, 2012, and at that hearing I was handed a copy of the motion to disqualify.

I chargéd a flat fee of $4,8-OG.OO- As it was a flat fee it was'earned at the time I began
representing Mr. and Mrs. Aponte. If there is a question as to wbethér the amount of $4,800.00
was reésonable, Ibelieve that the services I provided from January 20, 2012 to May 8,2012, |
could by themselves justify my fee of $4,800.00, on whiéh [ allowed Mr. and Mrs. Aponte to
make payments over two years. (Especially in light of how little time I had to preﬁare the
pleadings from tﬁe date T was hired prior to the Sheriff’s Sale.). 1did not file an appeal in crder
to continue collecting fees from Mr, and Mrs. Aponte as suggested in your letter in May of 2014.

e
f\/ém

~ Respectfully submi
042562)
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THE LAW OFFICE OF BRUCE M. BROYLES

5815 Market Street, Suite 2, Youngstown, Chio 44512

PHONE: (330} 965-1093 FAX: {330) 953-0450

INVOICE

January 24, 2012

Matter: Felix & Barbara Aponte

Reference#: 12420

3374 Swallow Hoflow Drive
Poland, Chic 44514

Billing rate: Flat Fes: $4,800.00

Felix & Barbara, for your convenience | have prepared a list of dates, along with the amount owed
on that date. it is imperative that your payments reach our office on the dates listed below. As
Attorney Broyles discussed with you, failure to make payments on time will result in our office

withdrawing from your case.

01/20/12 Account Bal.

January 20, 2012
February 15, 2012
March 15, 2012
April, 15, 2012
May 15, 2012

June 15, 2012

July 15, 2012
August 15, 2012
September 15, 2012
October 15, 2012
November 15, 2012
December 15, 2012
January 15, 2013
February 15, 2013 |
March 15, 2013
April 15, 2013 -
May 15, 2013

June 15, 2013

July 15, 2013
August 15, 2013

September 15, 2015 -

October 15, 2013
November 15, 2013
December 15, 2013

(-$4,800.00) :
$200.00 recelved payment (cash)
$200.00 '

$200.00

$200.00

$200.00. -

$200.00

$200.00

$200.00

$200.00

$200.00

$200.00

$200.00

$200.00

$200.00

$200.00

$200.00
$200.00
$200.00
$200.00
$200.00
$200.00
$200.00
$200.00
$200.00



THE LAW OFFICE OF BRUCE M. BROYLES

5815 Market Street, Suite 2, Youngstown, Ohio 44512
PHONE: (330) 965-1093 FAX: (330) 953-0450

INVOICE

January 20, 2014

Matter: Felix & Barbara Aponte
3374 Swallow Hollow Drive
Poland, Ohio 44514

Billing rate: _-Flat Fee: $4,800.C0

Reference#:12420

Felix & Barbara, for your convenience | have prepared a list of dates, along with the amount owed ciﬁ that
date. It-is imperative that your payments reach our office on the dates listed below, As Attorney Broyles
discussed with you, failure to make payments on tirme will result in our office withdrawing from your case.

01/20/12 Account Bal. (-$4,800.00}
January 20,2012 $2C0.00 received payment (cash)
February 15, 2012 $200.00 recelved payment (cash)
March 15, 2012 $200.00 received payment (cash) receipt issued
April, 15, 2012 $200.00 received payment {ck1533)
May 15, 2012 $200.00 received payment (ck1546)
June 15, 2012 $200.00 received payment (ck1573)
July 15, 2012 $200.00 received payment (ck1611)
August 15, 2012 . $200.00  received payment (ck1617)
September 15, 2012 §200.00 ©  received payment (ck1618)
October 15, 2012 $200.00 received payment (cash) hand delivered receipt
November 15, 2012 . - $200.00 received partial pmt (ck1601)$100.00; Cash $100.00{FD}
December 15, 2012 - " $200.00 received payment (cash) $150.00 Cash $50.00
January 15, 2013 $200.00 received payment {cash) $50.00 (ck1652) partial $150.00
February 15, 2013 $200.00 received partial pmt (ck1652) $50.00 (cki663) $150.00
March 15, 2013 $200.00 received partial pmt {ck1666) $150.00 ck1667 50.00
April 15, 2013 $200.00 received partial pmt. ck1667 50.00, ck1668 $150.00
May 15, 2013 $200.00 received partial pmt. ck 1669 75.00 ck1670 125.00-
June 15, 2013 $200.00 recelved partial pmt. ck1670 75.00 ck1671 125.00
July'15, 2013 $200.00 received payment ck1672 200.00 '
August 15, 2013 . $200.00 received payment ck 1709
September 15, 2013 $200.00 received payment ck 1729
October 15, 2013 $200.00 received payment ck 1730
November 15, 2013 $200.00

$200.00

December 15, 2013



The Law Office of Bruce M. Broyles Rg\?\&}({ED_

| BRUCE M, BROYLES, ESQ. . ) . . § 187014
3815 MARKET STREET, SUTTE 2, BOARDMAN, OHIO 44512 A po - .:}’:/

PHONE: (330) 965-1083 FAX: (330) 953-0450 e R R
7 630 30) iﬁaciﬁs’marytuuné)
Supreme Court of Qhio

February 12, 2014

Audrey E. Varwig

Assistant Disciplinary Counsel
- The Supreme Cotirt of Ohio

- 250 Crvic Center Drive

Suite 325 ‘
Columbus, Ohio 43215-7411

Re:  File No. B3-2756
Response to Letter of Inquiry

Dear Ms. Varwig:

T enclose my response to the letter of inquiry.
e

Very truly ,yf)urs,,.«" .
ﬂ,.gi— /,/j

4
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IN THE OHIO SUPREME COURT
DISCIPLINARY COUNSEL

IN RE: BRUCE MARTIN BROYLES (0042562) FILE NO.: B3-2756

In response to the letter of inquiry, I have attached copies of the memorandum in
| oﬁposiﬁon to motion to disqualify, the affidavit filed in support of the mémorandum in
t;pposiﬁon' and the appellaie En'ef filed in the Coutt of Appeals |
Those pleadings do not prowde the detaﬂs of my conflict check upoit meeting vnth
Barbara Aponte From January 2007 through December 2010, Iprfmously acted as appearance .
counse} for Lerner Sampson & Rothfuss in Mahoning County, and sometimes in other counties
in Northeastern Ohio, Bach time I appeared on behalf of Lerner, Sampson & Rothfuss, I would
send a facsimile providing the results of the hearing. When someone would contact the office t:o
represent them in a foreclosufe that had been pending during the time frame of January 2007
through December 2010, and that had Lemer, Sampson & Rothfuss as the law firm, T would take
+ the following steps: (1) review the Court’s Doéket for any events, (2) compare the date of any
. events with dates of my Lemer, Sampson & Rpthﬁiss hearing dates, and (3) if a date matched;!
" would review to see if I attended any matter in that case. | | |
When Mrs. Aﬁonte came into the office, I saw that Lemer Sampson & Rothfuss Wa;sl.&e
law firm that represented Plaintiff, I checked the Court’s docket for any events, and compared
the event dates with my previous .aftendance on behalf of Lemeér, Sampson & Rothfuss., 1 did not
see any conflict. However, opposing counsel filed a motion to disqualify and I gheckgd again,
“enly to find that I did attend a hearing on behalf of Lerner Sampson Rothfuss in the Pelix and

Barbara Aponte case. My previous review of the facsimiles missed my appearance on the

Aponte case,



At that point, I should have acknowledged that 2 c;onﬂ:ict of iﬁterest existed. Instead, I
argued that acting as appearan}:e counsel did not establish an attorney client relationshiia. Ialso
argued that, if a conflict of interest existed, the trial cowt should not ta;ke any action against Felix
and Barbara Aponte by disqualifying counsel or striking pleadings filed on their behalf When
the trial court disageed and granted the mgn'on to disqualify, I ﬁlea an appeal again asserting
that an attofney client relationship was not established and that any conflict of interest should not
be used “offensively” against Mr..and M. Aponte.

Ix:a'prepan'.ng for the‘c‘)ra,l argument, I realized that I should have taken steps to avoid even
the appearance of impropriety. This epiphany occurred too late. I had t:aken what should have
r;amained an academic discussion of the role of appearance counsel, and presented it to the Court.

What the Magistrate had found to be an inadvertent mistake was compounded when I argued

against the motion for disqualification and the subsequent appeal.

Respecfﬁ;ﬂy‘sﬁﬁrggg;lp /f?v
o . /

/3;:’%;/ 4// /Iryf?f/’t/ é’”ﬂ’
Bn;ce M. Broyles Q@?Q\ﬁﬁzj

Vs



IN THE COURT OF COMMON PLEAS

MAHONING COUNTY, OHIO
The Bank of New ¥ork Mellon Trust ) CASENO.: 2010 CV 4681 | s """ ey |
Company, Nationa} Association fka ) o
The Bank of New York Trust Company ) JUDGE LOU D’APOLITO
N.A. as successor 1 JPMorgan Chase Bank )
N.A. as Trustee for RASC 2004KS6 )

- ). MOTION TO STAY EXECUTION OF

PLAINTIFF, 3 APRIL 7, 201 1DEFAULT JUDGMENT

VS. ) AND

; )} REQUEST TO CANCEL SHERIFF’S
FELIX R. APONTE, ET AL ) SALE SCHEDULED FOR

{ . ) FEBRUARY 14, 2012

* DEFENDANTS, )

3
Now come‘?Defendants Felix and Barbara Aponte, by and through counsel, pursuant to

Civil Rule 62(A) find moves this Honorable Court to issue an Order staying execufion of the
April 7, 2011 J'udémcnt Entry issuing a decree of foreclosure to Plaintiff. Defendant further

requests that the Court issue an Order cancelling the Sheriffs sale now scheduled for February

14,2012, i

For cause, EDefcnda.nts Felix and Barbara Aponte say that they have recently filed a
motion for relief ﬁ:'m judgment pursuant to Civil Rule 60(B)(S). Defendant further says that the
motion sets for thf grounds that the mortgage note was transferred from the original lender by
MERS 10 months after the original lender was dissolved that the promissory note was not
properly convcyei to the Trust, and that Plaintiff lacks capacity to file the lawsuit

WHEREF CRE, this Honorable Court should issue an Order granting a stay of execution

of the April 7, 2011 Judgment Entry and cancelling the Sheriffs sale now set for February 14,

2012.

Respectfully submitted,

The Law Office of Bruce M. Broyles R

Exhibit 7
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/Fa{"' ce M Broyle# (004 2)
SB{L‘S!%arkct Street, Sufie 2
Boardman, Ohio 44512

(330)965-1093 |
. (330) 953-0450 fax
d Attorney for Defendants

S

CERTIFICATE OF SERVICE

[

A copy of the forgoing motion to stay was served upon Scott Martin, of Lemer, Samps?

& Rothfuss, at P. O Box 5480, Cincinnati, Ohio 45201-5480, by .S Magl ﬂ:us

day of February 2612. g oy // / 547

fade M. Broyles /

e



IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

CASENO.: 2010 CV 4681

The Bank of New ¥ork Mellon Trust
Company, Nationa! Association fka

The Bank of New York Trust Company
N.A. as successor to JPMorgan Chase Bank
N.A. as Trustee for RASC 2004KS6

JUDGE LOU D’APOLITO

PLAINTIFF, AFFIDAVIT OF COUNSEL %

V8. BARBARA APONTE

FELIX R. APONTE, ET AL
DEFENDANTS,

T

Now come';befcndants Felix and Barbara Aponte, by and through connsel, and file the

)
)
)
)
)
)
)
)
)
)
)
)

affidavit of Attomé?y Bruce M. Broyles in support of the motion for relief from judgment filed
f .

this same day.
State of Chio )
© )88
County of Mahoninig )
Now comer. Bruce M. Broyles, being duly cautioned and sworn, deposes and says the

following: !

1. I haff}e been retained by the defendants in the above captioried action to represent

their interests.

2. I meke these statements of my own personal knowledge and I am competent to
testify at the trial cr” this matter.

3. Attiched hereto are true and accurate copies of pages 1, 7, 8, 24,62, 63, and 64 of
the Pooling é.nci Se’:‘évicing Agreement dated as of June 1, 2004 Home FEquity Monéage Asset-
Backed Pass’I}er gh Certificates Series 2004-KS6 between Residential Asset Secﬁn’ties

Corporation, Depositor, Residential Funding Corporation, Master Servicer, and JPMorgan Chase

R

Exhibit 8




Bank, Trustee, vfhj;h was located on the website of the SEC. The entire document was not
attached due to its woluminous nature, but a copy is available at counsel’s office.
4, Attr'ched hereto is a true and accurate copy of the print out obtained from the

website of the Wis2onsin Department of Financial Institutions. A certified copy of the Articles

of Dissolution couid not be obtained in time for the filing of this affidavit

Further Affiant sayeth naught. End of Affidavit.

Date: LD~ ?"/p? ; i ' o y
o ' /@rz,uf;/@”/f»f’g
NOTARY PUBJAC S

Sworm to aJ;d subscribed in my presence on this ié_f-day of February 2012.

frbbore B Lot

Notary Public
13 M? COrtMission 1:{/01’-(‘; 7/0769/13
! Respectfully submitted,

L R

i e !
i et M. Broyles( )/
’ 5815 ket Street Smta
B an, Ohio 44

(330) 965-1093

’ (330) 953-0450 fax

. Attorney for Defendants
4

: CERTIFICATE OF SERVICE

A copy of tj;c forgoing affidavit was served upon S
Rothfuss, at P.O. Eox 5480, Cincinnati, Ohio 4520
of February 2011, '

i
i
£
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<DOCUMENT >
<TYPE>EX-10
<SEQUENCE>2

<FTLENAME>KSBpsa. txt
<PESCRIPTION>EX 10.1 PODLING AND SERVICING

<TEXT>
EXECUTION COPY
RESIDENTIAL ASSET SECURITIES CORPORATICN,
Depositor,
RESIDENTIAL FUNDING CORPORATION,
Master Servicer,
and -
JPMORGAN CHASE BANK
Trustee
PDOLING AND SERVICING AGREEMENT
Pated as of June 1, 2004
Home Equity Mortgage Asset-Backed Pass-Through Certificates
Series 2004-Ks6
<PAGE>
<TABLE>
<CAPTION>
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This Pooling and Servicing Agreement, effective as of June 1, 2004,

among RESIDENTIAL ASSET SECURITIES CORPORATION, as the depositor (together with
tts permitted successors and assigns, the “Depositor”), RESIDENTTAL FUNDING
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CORPORATION,

"Trustee").

The Depositor_ intends to I
(co?Tect1ve1g,_ the “cCerti : )
in the aggregate will evi

rest in the Mortgage Loans (as defined

certificates

twenty-one Classes, whic

ownership 1inte
related assets,

Az provided herein,

as master
assigns, the "Master Servicer™), .and
corporation, as trustee (together with 9§

ksépsa

J

PRELIMINARY

REMI

treat the segregated pool of assets cons

other related assets {exclusive of th

Fund) subject to this Agreement as-a real

"REMIC") Tor federal Jncome tax purposes B
will be designated as "REMIC I.™ The Class R-I Certificates wil] represent the

sole Class

irrevocably

“residual Uinterests" :
Provisions {as defined herein) upder federal income tax 1
sets forth the designation,

REMIC I Pass-Through Rate™) and initial

each of the "regular interests™ in REMIC I (the "REMIC I Re
(determined  solely for

The "latest possible maturity date”

satisfying Treasury re
Regular ZInterest shall

Interests will be certificated.

<TABLE>
<CAPTION>

DESIGNATION
MATURITY DATE
<S> <>

<> <C>
LTL

25, 2034

25, 2034
</TABLE>

(1) calculated as provided 1in the
pass-Through Rate.

URCERTIFICATED REMIC T
PAS5-THROUGH RATE

<>
Varizbhle (1}
variabTe(1)
0.00%
variable(1)

ts permitted successor

the REMIC Administrator

servicer (together with its permitted successors ang

PMORGAN ~CHASE BANK, a New Yerk banking

STATEMENT :

sell mortgage asset-backed
ficates"), to be issued hereunder
dence the entire beneficizl

herein) and certain other

cx

5 and assigns, the

pass-through

in .

will make an election to

isting of the Group I Lloans and certain

e Mortgage Insurance Premium TaxeS Reserve

estate mortgage investment conduit (a
, and such segregated pool of assets

n _REMIC I for purposes
aw. The followin
*Uncertificated
galance for
gular Interests"),

remittance rate (the

Uncertificated principal

gulation Section 1.860G-1(a)(43(ii1)) for
be the wMarurity Date.

REMIC I INITIAL UNCERTIFICATED

LATEST POSSIBLE
PRINCIFAL BALANCE

<O

$199,966, 069, 07
$ 5,922.82
5 14,077.20
$ 14,077.20

REMIC II
Administrator will make an election to

As provided herein, the REMIC )
treat the segregated pool of assets consi

other related assets {(exclusiv

e of the Mortgage

of the REMIC
tahle

of

REMIC T
None of the REMIC I Regular

July
July
July
July

definition of Uncertificated REMIC I

sting of the Group II Loans and rertain

Insurance Premium Taxes Resarva

Fund) subject to this agreement as a real estate mortgage investment conduit (a

"REMIC") Tor federal

Page §
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Closing bate: June 29, 2004,
Code: The Internal Revenue Code of 1986,
Commission: The Securities and Exchange Commission,

with respect to any bistribution Dpate, any ameunt

Compensating Interest:
accordance with Section 3.16(F).

paid by the Master Servicer in

Corporate Trust office: The principal office of the Trustee at which at
any particular time its corporate trust business with respect to this Agreement
shall be adwinistered, which office at the date of tEe execution of this
instrument is located at JPMorgan Chase Bank, 4 New York Plaza, 6th Floor, New
vork, New vork 10004, Attn: Institutional Trust sServices/Global bebt, RASC
2004-Ks6. For purposes of Section 3.21 of this Agreement, ~however, such term
shall mean the office of the Mortgage Insurance Co-Trustee, located at 101
california Street, suite 3800, San Francisco, CA 94111, or such other office as
the Mortgage Insurance Co-Trustee shall designate.

Credit Repesitory: Equifax, Transunion and Experian, or their successors fin
interest.

. Curtailment: Any Principal Prepayment made by a Mortgagor which is not a
principal Prepayment Tn Full.

Custodial Account: The custodial account or accounts created and
maintained pursuant to Section 3.07 in the name of a depository institution, as
custodian for the holders of the Certificates, for the holders of certain other
interests in mortgage loans serviced or sold by the Master Servicer and for the
Master Servicer, 1into which the amounts set forth in Section 3.07 chall be
deposited dwrectiy. Any such account or accounts shall be an Eligible Account.

Agreement: An agreement that may be entered into among the

Custodial
the Trustee and a Custodian in substantially the

bepositor, the Master Servicer,
Fform of Exhibit E hereto.

Custodian: wells_Fargo Bank, N.A., or any successor custodian appointed
pursuant to a Custodial Agreement.

cut-off Date; IJune 1, 2004.

Cut-off Date Principal Balance: with respect to any Mortgage Loan, the
balance thereof at the Cut-off pate after giving effect to all

unpaid principal alan i
installments of principal due on or prier thereto (or due in the month of the
cut-ofT Date), whether or not received.

Debt Service Reduction: With respect to any Mortgage Loan, a reduction
in the scheduled Monthly payment for such Mertgage Lean by a court of competent
jurisdiction in a proceeding under the Bankruptcy Code, except such a reduction
‘constituting a Deficient Vvaluation or any reduction that results in a permanant

forgiveness of principal.

- Deficient valuation: with respect to any Mortgage Loan, a vatuation by a
court of competent jurisdiction of the Mortgaged Property in an amount Tess tﬁan
the then outstanding indebtedness under the Mortgage Loan, or ahy reduction in
the amount of principal to be paid in  connection with any scheduled Monthly
payment that constitutes a permanent forgiveness of principal, which valuation
or reduction results from a proceeding under the Bankruptcy Code.
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mean of the quotations rounded up to the next multiple of 1/16%. If on such date
fewer than two quotations are provided as requested, the rate will be the
arithmetic mean of the rates guoted by one or more major banks in New York City,
selected by the Trustee after consultation with the Master Servicer, as of 11:00
a.m., New York City time, on such date Tor loans in U.s. Dollars to Teading

European banks for a period of one month in amounts approximately equal to the
of the LIBOR <Certificates then

aggregate Certificate Principal B8alance f r

outstanding. If no such guotations can be obtained, the rate will be LIBOR for

the prior Distribution Date; provided however, 9f, under the prisrities
51
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LTBOR for a Distribution Date would be based on LTBOR for the
previous Distribution Date for the third consecutive Distribution Dbate, the
Trustee, shajl select an alternative comparable fJndex (over whichk the Trustea
has no contrel), used for determining one-month Furodollar Tending ratres that is
calcuTated and published (or otherwise made avajlable) by an independent party.
The establishment of LIBOR by the Trustee on any LIBOR Rate Adjustment Date and

the Pass-Through Rate applicable to the

the Trustee's subsequent calculation of R '
LIBOR Certificates for the relevant Interest Accrual Period, in the absence of

manifest error, will be final and binding. Promptly following each LIBOR Rate
Adjustment Date the Trustee shall supply the Master 3ervicer with the results of
its determination of LIBOR on such date. rurthermore, the Trustee will supply to
any certificateholder so requesting by calling the Bondholder Inguiry Line at
1-800-275-2048 the Pass-Through Rate on the LIBDR Certificates for the current

and the immediately preceding Interest Accrual Period.

described above,

52
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ARTICLE IX

CONVEYANCE OF MORTGAGE LOANS;
DRIGINAL ISSUANCE OF CERTIFICATES

Section 2.01. Conveyance of Mertgage Loans,

(a) The Depositor, concurrently with the execution and delivery hereof, does

hereby assign to the Trustee in respect of the Trust Fund withoUt recourse all

the_right, title and interest of the Depositor in and to (i) the Mortgage Loans,

including  all interest and principal on or with respect to the Mortgage Loans

gue on or after the Cut-off Date (other than Monthly Payments due in the month

of the Cut-offt Date): (i) the Mortgage Insurance Premium Taxes Reserve Fund
a Tore

Deposit; and (i17) ali proceeds of th going.

(b) In connection with such assignment, and contemporaneously with the deTivery
of this Agreement, the Depositor delivered or caused to be deliversd hereunder
to the Trustee, the Hedge Agreement (the delivery of which shall evidence that
the fixed paﬁment for the Hedge Agreement has been paid and the Trustee and the

er payment obligatien thereunder and that such

Trust Fund shall have no furth -
fixed payment nas been authorized hereby) and the MI policy, and except as set
forth in Section 2.01(c) below and subject to section 2.010d> be?ow, the

Depositor does hereby deliver to, and deposit with, the Trustee, or to and with
one or more Custodians, as the duly appointed agent or agents of the Trustee for
such purpose, the foi?owing documents or instruments (or copies thereof as
permitted by this Section) with respect to each Mortgage Loan so assigned:

(i) The originaT Mortgage Note, endorgéd without recourse to the order of tha
Trustee and showing an unbroken chain of endorsements from the originator
thereof to the Person endorsing it to the Trustee, or with respect to any
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pestroyed Mo;t?age Note, an original Tost note affidavit from the related seller
or Residential Funding stating that the original Mortgage Note was Tost,
misplaced or destroyed, together with a copy of the related Mortgage Note:

{i1) The eriginal Mortgage, noting the presence of the MIN of the Mortgage Loan
and Tanguage indicating thatr the Mortgage Loan is a MOM Loan if the Mortgage
Loan 15_a MOM Loan, with evidence of recording indicated <thereon or, if tﬁe
original Mortgage has not yet been returned from the public recording office, a
copy of the original Mortgage with evidence of recording indicated thereon:

(i11) Unless the Mortgage Loan is registered on the MERS(R) System, the
assignment (which may be included in “one or more blanket assignments 4f
Taw) of the Mortgage to the Trustee with evidence of

permitted by applicable
recording indicated thereon or a copy of such assignment with evidence of

recaording indicated thereon;

(iv) The original recorded assignment or assignments of the Mortgage showing an
unbroken chain of title from the originator to the Person assigning it to the
Trustee (or to MERs, if the Mortgage Loan is registered on the MERS(R) sSystem
and noting the presence of a MIN? with evidence of recordation noted thereon or
attached thereto, or a copy of such assignment or assignments of the Mortgage

with evidence of recording indicated thereon; and

(v} The original of each_ wmodification, assumption agreement or preferred loan
agreement, it any, _re]arﬁng to such Mortga?e Loan, or a copy of each
modification, assumption agreement or preferred Toan agreament.

The Depositor may, in 1ieu of delivering the original of the documents
set forth in Section 2,01(b) (11}, (ii1), (iv) and (v) (or «copies thereof as
permitted by Section 2.01(b)) to the Trustee or the <Custodian or custodians
deliver such documents to the Master servicer, and the Master Servicer shal}
hold such documents in trust for the use and benefit of 211 present and future

53
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Certificateholders unti] such time as is set forth in the next sentence, within
thirty Business bays following the earlier of (i) the receipt of the original of
all of the documents or finstruments set forth in Section 2.0Lbd (1), (ii1)
(iv) and (v) (or copies thereof as permitted by such  Section) for any Mortgape
Loan and (i7) a writiten request by the Trustee to deliver those documents with
%age toans then being held by the Master

respect to any or all of the Mort .
Servicer, the Master servicer shall deliver a complete sef of such documents to

the Trustee or the Custodian or Custodians that are the duly appointed agent or
agents of the Trustee.

The Depositor, the Master Servicer and the TruStee agree that it is not
intended that any mortgage loan be included in the Trust Fund that is either (i)
a_"High-Cost Home ioan” as defined in the New Jersey Home ownership Act
effective November 27, 2003 or (i1} a_ "High-Cost Home Loan" as defiped in the
New Mexico Home Loan Protection Act effective January 1, 2004, -

{(¢) Notwithstanding the provisioens of section 2.01(b), 1in_the event that in
connection with any Mortgage Loan, if the Depesitor cannot delfver the original
of the Mortgage, any assignment, modification, assumption agreement or preferred
loan agreement (or copy thereof as permitted by Section 2.01L(b)) with evidence
of recording thereon concurrently with the "execution and delivery of this
Agreement because of (i) a delay caused by the public recording office where
such Mortgage, assignment, modification, assumption agreement or preferred Toan
agreement as the case may be, has been delivered for recordztion, or (i) a
detay in the receipt of certain information necessary to prepare the related
assignments, the Depositor shall deliver or cause to be delivered to the Trustes
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or the respective Custodian a copy of such Mertgage,
assumption agreement or preferred Toan agreement.

The Depositer, shall promptly cause to be recorded in tke appropriate
public office for real property records the Assignment referred to in clause
(i11) of sectfon 2.01(b), except (a) in states where, in the opinfon of counsel
acceptable to the Trustee and the Master Servicer, such recording is not
required to protect the Trustee's interasts in the Mortgage loan or (b) {f MERS
is identified on_the Mortgage or on a properly recorded assignment of the
Mortgage, as applicable, as the mortgagee of record solely as nominee For
Residential Funding and its successors and assigns. If any Assignment is lost or
returned unrecorded to the Depositor because of any defect therein, the
bepositor shall prepare a substitute Assignment or cure such defect, as the case
may be, and cause such Assignment +to be recorded 1in accordance with this
paragraph. The Depositor shall promptly deliver or cause to be delivered to the
Trustee or the respective Custodian such Mortgage or Assignment, as applicable
(or copy thereof as permitted by Section 2.01(b3}, with evidence of recording
indicated thereon upon receipt thereof from the public recording office or from

the related Subservicer or seller.

If the Depositor delivers to the Trustee or Custodian anmy Mortgage Note
or Assignment of Mortgage in blank, the Depositor shall, or shall cause the
Custodian to, camplete the endorsement of the Mortgage Note and the Assignment
of Mortgage 1in the name of the Trustee in conjunction with +he Interim

as contemplated by Section 2.07.

Certification issved by the Custodian,
Any of the items set forth in sections 2.00(bYCI1),  (i11), (iv) and ')
and that may be delivered as a copy rather than the original may be delivered to

the Trustee or the Ccustodian,

In connection with the assignment of any Mortgage Loan registered on the
MERS(R)} System, the bepositor further agrees that 9t will cayse, at the
Depcsitor's own expense, within 30 Business bays after the Closing pate, the
MERS(R) System to indicate that such Mortgage Loans have been assigned by tha
bepositor to the Trustee in accordance with this Agreement for the benefit of
the certificateholders by including Cor deTeting, in the case of Mortgage Loans
which are repurchased in accordance with this Agreement) in such com uter files
(2} the code in the field which identifies the specific Trustee and (E} the code

assignment, modification,

54
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in the field "Pool Field” which identifies the series of the Cervificates jssued
in connection with such Mortgage Loans. The Depositor Turther agrees that jr
will not, and will not permit the Master Servicer to, and the Master Servicer
agrees that it will not, alter the codes referenced 1in this paragraph  with
resgect to any Mortgage toan during the term of this Agreement unless and unts?
such Mortgage Loan 1s repurchased in accordance with the terms of this

Agreement;.

(d) It is intended that the conveyances
Mortgage Loans as provided for in this Section 2.01 and the Uncertificated
Reguiar Interests be construed as a sale by the Depositor to the Trustee of the
Mortgage Loans and the Uncertificated Regular Interests for the benefit of the
Certificateholders. Further, 4t is not intended that any such conveyance be
deemed to-be a pledge of the Mortgage Loans and the Uncertificated Regular
Interests by the Depositor to the Trustee to secure a debt or other ohTligation
of the Depositor. Nonetheless, (a) this Agreement is intended to be and gereb
is a security agreement within the meaning of Articles 8 and 9 of the New Yor
yniform commercial code and the Uniform Commercial code of any other appTicable
jurisdiction; (b) the conveyances provided for in this Section 2.01 shall be
deemed to be (1) a grant by the Depositor to the Trustee of a security interest

by the Depositor to the Trustee of the
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PARAGON HOME LENDING, LLC (P032618) Page 1 of2

Search

Search for: '
..
. Search Records | Name Avatahiny

paragon home lending

Corporate Records Result of lookup for PO32648 (at 2/7/2012 9:58 AM )

PARAGON HOME LENDING, LLC

You can: [le an Annual Repart - Reguest 2 Cedificate of Stajys - File 2 Registered Agent/Qffics Undate Fotm

Vital Statistics
Entity iD P032618
Reyistered 121671958

Effective Date

Period of Existance FER

Status Dlesolved Reguest a Certificele of Ststug
Status Date 01/28/2008
Entity Type Domestic Limited Liabilty Company

Annual Report Limited Liability Corpanies are required to file an Amnual Report under s. 1830120, Wi Statutes,

Requirements

Addresses

Registered Agent MARIE KELLER

Qffice . 19435 WEST CAPITOL DRIVE
SUITE 204

BROCKFIELD , WI 53045
i istered Agent’Office Update Form

Principal Office 19435 W CAPITOL DR #201
BROOKFIELD , W1 53045
UNITED STATES OF AMERICA

Historical Information

Annual Reports
nual Repo Year Reel Image Flled By Stored On

2005 | 000 | 0000 online database

2004 | 117 | 1111 paper image

File an Annual Report - Order & Documant Copy
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PARAGON HOME LENDING, LLC (P032618)

, Lurtificates of
' Newly-glected
Officers/Directors
Ofd Names

Chronology

None

None

]
Effective Date Transaction

Fited Date  Deseription

12/16/1996 ! Organized

12/15/1096 ’

04/15/2005 [ Change of Registered Agent

04/15/2005 l FM 515 2004

10/01/2008 f Delinquert

16/01/2008 (

11/G3/2008 Eestored to Good Standing

41103!200;r E-Form

140312008 Change of Registerad Agent

11/03/2006 | FM516-E-Form

D4f18/2007 Change of Registered Agent

C4/24/2007 | FM13-E-Form

0172812008 | Articles of Dissolution

01/28/2008

Crder a Document Copy

Page 2 of 2



v
H I3
i ;
H
i L
H - N e
| N LI
L i S P AR TS
s e 00D V., TieED
el 2R R K

The Bank of New York Mellon Trust Company, { Case No. 10CV 4681
National Association fka The Bank of New York i

Trust Company, N.A. as successor to JPMorgan
Chase Bank N.A. as Trustee for RASC 2004K.S8

201051560
(air) COURT OF COMMON PLEAS

MAHONING COUNTY, OHIO

Judge Lou A. D'Apolito

1

i

;‘

]

,5

V5= !

]

H

Felix R. Aponte aka Felix Aponte, etal. ¢
!

Defendants,

MEMORANDUM IN OPPOSITION TO DEFENDANTS?
MOTION FOR RELJEF FROM JUDGMENT

This foreclosure case, brought by The Bank of New York Mellon Trust Company? Natjonal
Association tka The Bank of New York Trust Company, N.A. as successor to JPMorgan Chase Bank
N.A. as Trustee for RASC 2004KS6 (“Plaintiff”) against Felix R. Aponte end Rarbara Aponte
(“Defendaﬂts”), stems from a promissory Note and Mortgage executed by Defendants to Pafagon
Home Lending, LLC (“PHL”), and upon the Defendants defaulted. The Defendants failed to
Answer and thus, a Default Judgment and Decree in Foreclosure was granted in favor of Plaintiff on
April 7, 2011, An Order of Sale was issued and subsequent Sheriff’s Sale was set for February 14,
2012. Defendants then filed a 60(B) Motion for Relief from Judgment only 5 days prior fo the date
of sale. Upon further motion from the Defendants, the court stayed firther execution for the April 7,

2011 judgment. Plaintiff hereby opposes Defendants” 60(B) Motion for Relief from Judgm

legal analysis is more fully explained in the following.
/,) [ Exhibity

ent. A




IL  LAW AND ANALYSIS
a. LEGAL STANDARD FOR RULE 60(B)
Civ.R. 60(B) provides in pertinent part as follows:

On motion and upon such terms as are just, the court may relieve a party or his legal
representative from a final judgment, order or proceeding for the following reasons:

(1) mistake, inadvertence, surprise or excusable neglect;

(2)  newly discovered evidence which by due diligence could not bave been
discovered in time to move for a new trial under Rule 59(B);

(3)  fraud..., misrepresentation, or other misconduct of an adverse party: ,

) the judgment has been satisfied, released, or discharged; a prior judgnent

upon which it is based has been reversed or otherwise vacated or; 1t 1S no

longer equitable that the judgment should have prospective application; or

(5)  any other reason justifying relief from the judgment.

In order to preveil on such a motion, the movant must demonstrate the following:

(1) that he has a meritorious claim or defense;
(2) that he is entitled to relief under one of the grounds stated in Civ.R.

60(B)(1)-(5); and
(3)  that his motion for relief is made within a reasonable time.
GTE dutomatic Electric, Inc. v. ARC Industries (1976), 47 Ohio St.2d 146, 12 of the syllabus.
The three elements entitling a movant to Civ.R. 60(B) relief “are independent and in the
conjunctive; thus, the test is not fulfilled if any one of the requirements 1s not met.” Strack v,
Pelron (19943, 70 Ohio St.3d 172, 174. If any of these three requirements is not met, the motion
should be overruled. Svoboda v. Brunswick (1583}, 6 Ohio St.3d 348, 351.
b. DEFENDANTS HAVE NOT STATED A MERITORIOUS CLAIM OR DEFENSE
Defendants’ arguments regarding a defect in the Note indorsements and issues
concerning the trust name or fictitious entity, are essentially a claim regarding Plaintiff’s status
as the real party to bring the claim. Defendants improperly assume that Plaintiff cannot be the

real party in mterest. With its Complaint, Plaintiff attached the Note and its allonges, and as

such, Plaintiff has already shown that it can enforce the note as its holder. The sale of negotiable



instruments is governed under Title 13 of the Ohie Revised Code, not Title $3, which solely
relates to real estate,

The mstant Note is specially indorsed to Plaintiff. Complaint, Ex. A, Note. The possessor of
a note that is specially indorsed fo it is the note’s holder. R.C. 1301.01(21)(a). Plaintiff is entitled to
enforce the Note as its hoider under R.C. 1303.31. Plaintiff’s copy, produced with the Complaint
demonsfrates possession. Complaint, Ex. A, Note. A successful chain of #itle is shown in the
indorsements from the original lender to Plaintiff. Thus, as Plaintiff is both in possession and is the
payée of the Note, Plaintiff is entitled to enforce it. The Defendants cite to no law to support the
contention that a Trust Name or Fictiious Name is insufficient nor do they cite to any law that
requires an indorsement appearing on the face of the Note to be at a specific placement. Therefore,
as Plaintiff is rightfully allowed to enforce the Note, the Defendants have failed to est.abﬁsh a
rmenitorious defense. As such, the Motion for Relief must be denied.

c¢. DEFENDANTS ARE NOT ENTITLED 10O RELIEF UNDER CIv.R. 60(B)

i Defendants Fail to Show Excusable Neglect

Under Civ.R. 60(B)(I), the concept of excusable neglect is amorphous and generally
defined 1o the negative. Kay v. Marc Glassman, Inc. (1996), 76 Ohio St.3d 18, 20, 665 N.E.2d
1102. Negleet is not excusable where it equates to a “complete disregard for the legal system.”
ld quoting GTE Automaric Elec v. ARC Industries, Inc.(1976), 47 Ohio St.2d at 153, 351 N.E.2d
113, and Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17, 21, fn. 4, 520 N.E.2d 564.
Obio cowrts rule that excusable neglect does not exist when “a party or his attomey could have
controlled or guarded against the happening of the special or unusual circumstance,” MeHenry v.

McHenry, 2nd Dist. No. 20222, 2004-Okio-2191; citing to Vanest v. Pillsbury Co. ( 19973, 124

Ohio App.3d 525, 536, 706 N.E.2d 825.
Here, the Defendants claim that they “did what they had done previously.” Def s

Memorandum at p.7, The Defendants firther claim that “they advised the Court of their



intentions and c-ontinued to wgrk with the Bank.” /. Defendants suggest that their neglect in-
opposing Plaintiff’s Motion 15 excusable because Defendants’ “did not send a letter to the Court
for the second lawsuit filed by the same Lender in 2010, when they were stil] working with the
Bank to obtain a loan modification.” I

A loan modification, as a form of Joss mitigation, is not a defense to foreclosure. Such a
blanket rule would discourage any lender from attempting to assist the borrovwer through loss
mitigation options if they forfetted their remedies by doing so. Here, no loss mitigation agreement
was obtained. While Plaintiff is sympathetic fo the Defendants’ situation, a bank such as Plaintiff is
permitted to advance its own interests and is pot obligated to satisfy the desires of customers such as

Defendants. On this issue, the Ohio Supreme Court has stated:

Although {the] Bank’s decision left Debtor scratching for other courses of credit,
Ithe] Bank did not create Debtor’s need for funds, and it was not contractually
obliged to satisfy 1ts customer'’s desires. The Bank was entitled to advance its own
interests, and it did not need to put the interests of Debtor * * * first * * * It need not

throw good money after bad ***,
Fd Schory & Sons, Inc. v. Soc. Narl. Bank (1996), 75 Ohio St.3d 433, 444,

Plaintiff’ sbould neither be reprimanded for exercising its contractual rights. In filing the
instarnt foreclosure, Plaintiff merely enforced i$ contractual rights under the Note and Mortgage. In
Neecdhar v. The Providem Bank, the court stated “that a lender does not act in ‘bad faith’ when it
decides to enforce its contract rights.” Needham v. The Provident Bank (1996), 110 Ohio App.3d
817, 832. It is axaomatic that a party may enforce its contractual rights to the “great discomfort” of
the other party. Salem v. Central Trust Co, NA (1995), 102 Ohio App.3d 672, 678. Therefore,
Defendants cannot rely on their attempts to achieve a loan modification to show their fatlure to file
an Answer, to file any type of motion, or fo act in anyway, constitites excusable neglect. The
Defendants or their counsel could have clearly guarded against a default judgment by filing an

Answer, a motion, or even by filing this Motion for relief anytime during the preceding 10 months.



rAs a matter of law, Defendants’ cannot claim excusable neglect because the
circumstances surrounding the entry of Judgment were well within the control of Defendants and
their attorney. There is no entitlement to relief exists under this claim.

il.  Defendants Have Failed to Show Fraud or Misrepresentation

Defendants evoke Civ.R. 60(B)(3) to establish relief and allude 1o the instan action, but
ultimately have failed to state how the relief under this rule is applicable. This rule deals with
fraud, misrepresentation and misconduct. In its most general sense, “fraud” embraces all acts,
omissions or concealments which involve a breach of legal and equitable duty, trust or
confidence justly reposed, which are injuricus to another, or by which an undue and
unconscientious advantage is taken of another, Hanes v, Giambrone, 471 N.E2d 801 {Ohioc App.
2 Dist. 19é4). Fraud is the same whether it is actua! fraud or constructive fraud, the distinction
being in the nature of the relief rather then in the character of the fraud. Jd

In order to prevail upon a claim of fraud a plamtsz must show all of the following

elements:
(2) a representation or, where there is a duty to disclose, concealment of 3 fact,

(b) which is material to the transaction at hand,
(c) made falsely, with knowiedge of its falsity, or with such utter disregard and
recklessness as to whether it is true or false that knowledge may be mferred,

(d) with the intent of misleading another into relying upon it,

(e) justifiable reliance upon the representation or concealment, and

(f) a resulting injury proximately caused by the reliance.
Doyle v. Fairfield Machine Co., Inc., 120 Ohio A;I)psd 192, 206, 697 N.E.2d 667, 676 {Ohio
App. 11 Dist,, 1997).

Defendant states that MERS could not have assigned the Mortgage for PHEL and
therefore the Assignment is not valid. Defendant’s Mortion. However, other courts have
recognize MERS’ authority to assign mortgages. Deutsche Bank Nafional Trust Co. .
Traxler, 9° Dist. No. 09CA009739, 2010-Ohio-3940, |

The Trexler court goes on to cite BAC Home Loans Servicing, LP. v. Hall, where it

was concluded that BAC was entifled to Judgment as the real party in inferest where MERS,



as a n;mn'nee, assigned the mortgage at issue to BAC. Id., 12th Dist. No. CA2009—10~.135, '
2010 Ohic 3472, at P5-25. Further, in Countrywide Home Loans Servicing, L P. v. Shifflet,
the court concinded that Countrywide was entitled to judgment as the real party in interest
where MERS, as a nominee, assigned the mortgage to Countrywide. Id., 3d Dist. No. 9-09-31,
2010 Ohie 1266, at P9-17. In Deursche Bank Natl Trust Co. v. Ingle, the court concluded
Deutsche was entitled to judgment as the real party in interest where MERS, as a nominee,
assigned a mortgage deed to Dentsche. Id., 8th Dist, No. 92487, 2009 Ohio 3886, P4-18,

I the instant case, as the Defendants point out, the Mortgage states that “ ‘MERS is
Mortgage Electric Registration Systems, Inc. MERS is a separate corporation that is acting
solely as a nominge for Lender and Lender’s successor and assigns.” (emphasis added)
Defendants’ Memorandum, at p.7. The Defendants® focus on the perceived issue of PHL’s
dissolution is misplaced. As nominee for the “Lender and Lender’s successor and assigns”,
MERS can zightfully assign the mortgage. The Mortgage further continues:

“[bjorrower understands and agrees that MERS holds only legal title to the interests
granted by Borrower in this Security Instrument, but, if necessary to comply with
law or custom, MERS (as nomines for Lender and Lender’s successors and assigns)
has the right to exercise any or all of those interests, including, but not limited to the
night to foreclose and sell the Property; and to take any action required of lender
meluding but not limited to releasing or cancelling this Security Agreement.”
Id. at p.2 (emphasis added). Therein, MERS has the expressed authority to exercise any of the
lender’s rights, including assignment, on behalf of the lender and had the authority o execute
the Assignment of Mortgage and, thus, executed a valid Assignment of Mortgage. PHL’s
dissolution is immaterial as MERS also served as nominee for any successor and/or assign.
The Defendants’ Mortgage did not disappear into thin air upon PHL’s dissolving. Therefore,

as provided within the provisions of the mortgage and in accordance with recogmzed court

decisions, the Assignment of Mortgage from MERS, as nominee, to Plaintiff is valid.



Defendants have failed to plead any of the elements necéssa_ry to establish a claim for
frand. First, Defendant has failed to plead a representation or concealment of fact on the part of
Plaintiff, and therefore, there cannot be a misrepresentation that is material. Consequently,
without any misrepresentation, there can be no false statement, no intent to mislead, and no
Jjustifiable reliance. Therefore, there is no injury. Accordingly, Defendant has failed to prove an
entitiement to relief under Civ.R. 60(B){(3), and as such, their Motion for Relief must fail.

d. DEFENDANTS’ MOTION WAS UNTIMELY FILED

Defendants’ motion has not been filed within a reasonable time. While a party may heve
a possible right to file 2 motion to vacate a judgment up to one year after the entry of judgment,
the motion is also subject to the ‘reasonabie time' provision. Adomeit v. Baltimore (1974), 39
Ohio App.2d 97, 106, 316 N.E.2d 469. In this regard, the movant has the burden of proof, and
must submit factual material which on its face demonstrates the timeliness of the motion. I1d. at
103. “Under the rule, one year is an outside time limitation and the motion must stll be filed
within a reasonable time. A reasonable time must be determined nnder the facts of each case.”
Martinko v. Strongsville High School, 8" Dist. No. 80068, 2002-Ohio-1404.

It is the movant's burden of proof to present factual material that onrits face establishes
- the timeliness or justifies delays in filing the motion to vacate. Wolfe v. Cahill, 8% Dist. No.
88368, 2007-Ohio-638,  18; Haley v. Helay, 9™ Dist. No. 20720, 2002-Chio-1976, at *2-3;
Quality Sywthetic Rubber v. Horner (September §, 1995), 11% Dist. No. 94-P-0093, at * 5. “In
the absence of any explanation for the delay in filing the Civ.R. 60(B) motion, the movant has
failed to meet his burden of establishing the timeliness of his motion and the motion to vacate
should be denied.” Dunn v. Marthers, 9% Dist, No. 05CA008838, 2006-Ohio-4923, at 9 18; see

also, Wolfe v. Cahill, 8" Dist. No. 88368, 2007-Obio-638, § 18; Fouts v. Weiss-Carson (1991),

77 Ohio App. 3d 563, 567, 602 N.E2d 1231.



The Defendants have failed to show that the 10 month delay was reasonable in the given
circumstances.  “[Uljustified delays of less than a year can be untimely for Civ.R. 50(B)
purposes. See eg, Holl v. K V.V. Enterprises (1984), 15 Ohio App.3d 137, 473 N.E.2d 833 {the
court did not abuse its discretion in denying relief from the judgment, since the motion for relief
was not filed until over three months after judgment was entered); Larson v. Umoh (1586), 33
Chio App. 3d 14, 17, 514 NE.2d 145 (seventy-two day delay renders Civ.R. 60(B} motion
untimely); Zerovnik v, EF. Hutton & Co. (June 7, 1984), &th Dist. No. 47460 (unjustified delay
for two and one-half months is unreasonable as a matter of law); Mount Olive Baptist Church v.
Pipkins Painis (1979), 64 Ohio App.2d 285, 289, 413 N.E.2d 850 {unjustified four-month delay
necessarily precluded relief from a morey judgment).

Tudgment and Decree in Foreclosure was entered in this matter on Aptl 7, 2011. Docket.
As the Defendants pointed oﬁt, the Motion for Relief from Judgment was 10 months later. Not
only does the 10-month delay give reason for suspicion, but by filing on February 9, 2012, less
than a week prior to the scheduled Sheriff’s sale, the Defendants’ have mlréasonabiy delayed the
execution of the Plaintiff’s judgment by forcing 2 stay of the Sheriffs sale. Though Defendants’®
filed in compliance with the one-year provision of Civ.R. 60(B), the Defendants were capable of
filing the Motion at any time prior to the Sheriff’s sale. It seems as though Defendants® filing at
this time seeks merely to suspend execution of Plaintiffs Judgment. Doing so, Defendants
unnecessary cause time d‘;:lays and costs to be imposed on both the Plaintiff and the court. Thus,

the Defeadants have failed to show that the timeliness of the motion was reasonable and as such,
the Motion for Relief from Judgment must be denied.

. CONCLUSION

Based upon the foregoing, the Defendants cannot establish (1) 2 meritorious defense, (2)

an entitlement to relief under rule 60(B)(1) through (5), and (3) that it was timely filed, Failure

to fulfill any one of the three requirements prevents the Defendants from succeeding on a claim



under Civ.R. 60(B}. Here, they cannot establish any. As such, Defendant’s Motion for Relief

from Judgment is without merit and therefore, the Motion must be DENIED.

Respectiully submitted,

1),

Wayne E. ‘Ulbrich, Trial Counsel
Ohio Supreme Court Reg, #0071910
LERNER, SAMPSON & ROTHFUSS
P.O. Box 5480

Cincinnati, OH 45201 -548()

(513} 241-3100
attyemail@lsrlaw.com

CERTIFICATE OF SERVICE

This is to certify that 2 true and exact copy of the foregoing OPPOSITION TO
DEFENDANTS’ MOTION FOR RELIEF FROM JUDGMENT has been duly served upon
the following by ordinary U.S. mail, postage prepaid, this 12th day of March, 2012:

Felix R. Aponte aka Felix Aponte
3374 Swallow Hollow Drive
Poland, OH 44514

Barbara Aponte

3374 Swallow Hollow Drive
Poland, OH 44514

Mahoning County Treasurer
120 Market Street _
Youngstown, OH 44503-1726

Mortgage Electronic Registration Systems, Inc.

1901 E Voorhees Street, Suite C
) Cvy A A Ll

Danville, IL 61834
Wgyne E. Uthrich




S ERE OF 55 '
QHING couw#?,Tngo i

IN THE COURT OF COMMON PLEAS i
MAHONING COUNTY, OHIO ] e

The Bank of New York Mellon Trust CASE NO.: 2016 CV 4631

Company, National Association fka

The Bank of New York Trust Company
N.A. as successor to JPMorgan Chase Bank
N.A. as Trustee for RASC 2004K 86

PLAINTIFF,

JUDGE LOU D’APOLITO

MOTION FOR RELIEF FROM

VS. JUDGMENT

FELIX R. APONTE, ET AL
DEFENDANTS, );

Now come Defendants Felix end Barbara Aponte, by and through counsel, and file their

)

)

)

)

) REPLY IN SUPPORT OF
)

)

)

)

)

reply to the memorandmm in opposition to Defendants® motion for relief from judgment.
On April 7, 2011, this Court issued a Decree in Foreclosure; on February 9, 20 12,

Defendants filed a motion for relief from judgment supported by the Affidavit of Barbara Aponte

and the Affidavit of Counsel. OnMarch 13, 2012, Plaintiff filed its memorandnm in opposition

- to the motion for relief from judgment.
L A Meritorious Defense Exists.

A, | The Trustee has no Authority to Act.

Plaintiff attempts to characterize Defendants’ argument as merely stating a “real party in
interest” argument which with Plaintiff can summarily dismiss based upon the production of a
copy of the promissory note. Plaintiff is clearly wrong.

The complaint was filed by a Trustee. (The Bank of New York Melion Trust Company,
National Association fka The Bank of New York Trust Company N.A. as successor fo JPMorgan
Chase Bank N.A. as Trustee for RASC 2004K86.) The document which governs the Trust is the

Pooling and Servicing Agreement. (The Pooling and Servicing Agreement dated as of June 1,

q (' 1 | Exhibit 10




2004 Home Equity Mortgage Assei-Backed Pass-Through Certificates Series 2004-X.86 between
Residential Asset Securities Corporation, Depositor, Residential Funding Corporation, Master
Servicer, and JPMorgan Chase Bank, Trustee.).

Section 11.04 of the Pooling and Servicing Agreement provides the “Governing Law”.

This agreement and the Certificates shall be governed by and construed in accordance with the
laws of the State of New York and the obligations, rights and remedies of the parties hereunder

shall be determined 1n accordance with such laws.

The New York L of Estates, Powers and Trusts, N.Y. EPT. LAW § 7-2.4, states:

If the trust 1s expressed in the instrument creating the estate of the trustee, every sale, conveyance
or other act of the trustee in contravention of the trust, except as authorized by this article and by

any other provision of law, is void.

Defendants’ motion for relief from judgment then identifies exactly which entity can
transfer assets to the Trust, pursuant to the terms of the Trust (the Pooling and Servicing
Agreement). Defendants’ motion fér relief from judgroent then identifies the manner in which
the specific entity can transfer assets to the Trust, pursuant to the pooling and servicing
agreement. Finally, Defendants’” motion for relief from judgment demonstrates that the WIORE
party transferred the asset fo the Trust and that the asset was transferred to the Trust in the wrong

manner. Accordingly, the transfer to the trust of the promissory note and mortgage were void,

and the Trustee has no authority to act npon these assets.

The March 30, 2011 decigion in Horace vs. LanZle Bank National Association Alabama
Cireuit Court of Russell County Case No.: 57-CV-2008-000362.00, also supports Defendants®
argﬁmeﬁt that Plaintiff Trustee did not have authority to bring the foreclosure complaint when
the promissory note and mortgage were not transferred to the Trust according to the Pooling and

Servicing Agreement. A copy of the Horace vs. LaSalle Bank National Association is attached

hereto.



In Hendricks vs. US Bank National Association, State of Michigan, Washtenaw County
Trial Court Case No. 10-849-CH, the trial court granted injunctive relief preventing and
preciuding Defendant acting as a purported Trustee from foreclosing npon & mortgage, based
upon the failure to transfer the promissory note and mortgage pursuant to the Pooling and
Servicing Agreement, A copy of Hendricks vs. US Bank National Association is attached hereto,

It is anticipated that Plaintiff will cite general contract law for the proposition that a third-
party cannot challenge the propriety of an assignment. This simply mis-construes Defendants’
position, Defendants are not chaﬂenging the correctmess of the assigmgent, but rather the |
Trustee’s authority to act. The same argument asserted by the Plaintiff in the instant case, was
rejected by the US District Court for the District of Hawaii in Deutsche Bank National Trust Co.
vs. Williams (March 29, 2012), Case No.: 1:11-cv-00682, a copy of which is attached hereto.
In this action, the proverbial shoe is on the other foot ~- Deutsche Bank asserts affirmative claims

against the Williamses seeking to enforce the Mortgage and Note, and therefore must establish
its legal right (i.e., standing) to do so. See, e.g., JndyMac Bank v. Miguel, 117 Haw. 506, 5 13,

184 P.3d 821, 828 (Haw. App. 2008) (explaining that for standing, 2 mortgagee must have “a
sufficient interest in the Mortgage to have suffered an injury from [the mortgagor’s] default™).
As explained above, Deutsche Bank has failed to do so. The court therefore GRANTS the

Williamses” Motion to Dismiss. :
Deutsche Bank National Trust Co. vs, Williams, at p. 12 of the opinion,

Tfhe Williams court granted a motion to dismiss which demonstrated that the Pooling and
Servicing Agreement was not followed by the Plaitiff Trustee.

B. The Endorsements are not in the Proper Order.

Again, Plaintiff attempts to minimize this argmment, but the only authority in the State of
Ohio on the issue freats the order of endorsement and the location of the endorsements as a
critical issue. Federal Home Loan Mortgage Corp. v. Schwartzwald, 194 Ohio App.3d 644,

. 2011-Ohio-2681, at §§42-52.
C. The Complaint was brought on behalf of a fictitions party.



‘While Plaintiff contends that there is no law to support Defendants” argument, in

FPattersonv. V. & M Auto Body (1992), 63 Ohio St.3d 573, the Ohic Supreme Court found that a

judgment rendered against a non-entity was a nullity, stating:

In this case we are asked to decide whether a lawsnit may be knowingly maintained against a
defendant solely under the fictitious name in which the defendant does business. For the

following reasons, we bold that it may not.

It is well established that both plaintiff and defendant in a lawsuit must be legal entities with the
capacity to be sued. C£ Civ.R. 17(B); Barnhart v. Schultz (1978), 53 Ohio St.2d 59, 61, 7
0.0.3d 142, 143, 372 N.E.2d 589, 591, overruled on other grounds, Baker v. McKnight (1983),
4 Ohio 5t.3d 125, 4 OBR 371, 447 N.E.2d 104. A sole proprietorship has no legal identity
separate *575 from that of the individeal who owns it. It may do business under a fictiious name
if it chooses, but “ * * * [d}oing business under another name does pot create an entity distinct
from the person operating the business. The individual who does business as a sole proprietor
under one or several names remains one person, personally Hable for all his obligations. * # * »
Duval v. Midwest Auto City, Inc. (D.Neb.1977), 425 F.Supp. 1381, 1387. The proper defendant
in this case was Victor Searfoss, doing business as V & M Auto Body.

The same is true of the Plaintiff.
IL. Defendants are entitled to Relief under Civil Rule 60(B)

A. Defendants are entitled to relief under 60(B){1).

Again Plaintiff attempts to minimize and mis-characterize Defendants’ conduct in this
matter. This is the third time that Plaintiff has filed a foreclosure complaint against Defendants,
In the first case, Defendants filed a letter with the Court and worked with the Bank to achieve a
loan modification. The case was dismissed when the parties worked out a payment amrangement.
A second lawsuit was filed; and Defendants filed a letier with the Court and began working with
the Bank. However, unbeknownst to Defendants the second lawsuit was voluntarily dismissed
and the instant action was filed.

While Defendants assumed that they had properly filed an answer; Le. their letter,

Defendants had not done so. This is not a complete lack of respect or disregard of the legal

system.



B. Defendants are entitled to Relief under 60(B)(3)
The lender was Paragon Home Lending, LLC. The mortgage identifies MERS as

following:

“MERS” is Mortgage Electronic Registration Systems, Inc. MERSisa separate corporation that
is acting solely as 2 nominee for Lender and Lender’s successors and assigns,

MERS, acting as the nominee of Paragon Home Lending, LLC has attemapted to assign
the mortgage more than ten (10) months after Paragon Home Lending, LLC was dissolved,
Plaintiff argues MERS can act on bebalf of Paragon Home Lending, LLC*s successor an&
assigns, and therefore it can assign the mortgage even after Pardgon Home Lending, LLC ceased

to exist. [tis inconceivable how an agent’s authority can exist when the principal ceases to exist,

I, The motion was timely filed.
The affidavit of Barbara Aponte states that Defendants were repeatediy told that they

could resolve the matter by modifying their loan. However, after working with the Bank for
nearly 18 months, Deferdants were toid that their loan could not be modified Defendants were
informed that they could not modify their loan on January 6, 2012, and the motion for relief from

judgment was filed on February 9, 2012. Certainly, this Court should find that time period to be

reasonable,

Based upon the above, as well as, the arguments set forth in Defendants” motion for relief

from judgment this Cowmt should grant Defendants Felix and Barbara Aponte relief from the

Respec

~Bfoyles
i
LA, 7 anS

ce M. ﬁroy%ﬁ%%ﬁi} T

Aprl 7, 2011 Decree in Foreclosure.




5815 Market Street, Suite 2
Boardman, Ohio 44512
(330) 965-1093

(330) 853-0450 fax
Attorney for Defendants

CERTIFICATE OF SERVICE
A copy of the forgoing reply in support of motion for relief from judgment was served

upon Wayne Ulbrich, of Lemer, Sampson & Rothfuss, at P.O. Box 5480, Cincinnati, Ohio

45201-5480, by regular U.S. Mail this o</ day of April 2012,

Gase 217 /
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(dmj) COURT OF COMMON PLEAS

MAHONING COUNTY, OHIO

The Bank of New York Mellon Trust Company, { Case No. 10CV 4681

National Association fka The Bank of New York i
Trust Company, N.A. as successor to JPMorgan ! Judge Lou A. D'Apolito

Chase Bank N.A. as Trustee for RASC 2004K.S6

Plaintiff, | MOTION TO DISQUALIFY COUNSEL

..VS-
Felix R"Apcnoie aka Felix Aponte, et al.

i
!
i
H
!
i
i
!
i
H
!
i
!
!
H
!
1
!
i
!
;

Defendants,

Now comes the Plaintiff, The Bank of New York Mellon Trust Company, Natipnal
Association fka The Bank of New York Trust Company, N.A_ as successor to JPMorgan Chase
Bark N.A. as Trustee for RASC 2004KS6 |, by and through counsel, and moves this Court to
‘ disquaiify Bruce Broyles, from acting as counsel for Defendants® Aponte, Plaintiff states that
Altomney Broyles previously represented Plaintiff at the default judgment hearing held before this
- o ———Caurt-on-April-5-20 1 and-adveocated-for judgment-against -said-Defendants-at-that -Hme— O -

February 9, 2012, Attomey Broyles filed the pending 60(B) Motion which is currently before the

Exhibit 11




Court advocating that the Default Jadgment previously rendered should be vacated due to,

— - [V i+

Attorney Broyles has an apparent conflict of interest and should therefore be disqualified.

Respectfully Subﬁ:iﬁed,

\WIRAN

Weyne E. Wibrich, Trial Counsel
Okio Supreme Court Reg. #0071910
LERNER, SAMPSON & ROTHFUSS
P.0. Box 5480

Cincinnati, OH 45201-5480
(513)241-3100
attyemail@lsrlaw.com

CERTIFICATE OF SERVICE

This is to certify that a true and exact copy of the foregoing Motion has been duly served
upon the following by ordinary U.S. mail, postage prepaid, this 12th day of May, 2012:

Felix R. Aponte aka Felix Aponte Barbara Aponte
3374 Swallow Hollow Drive 3374 Swallow Hollow Drive
Poland, OH 44514 Poland, OH 44514

Mahoning County Treasurer Mortgage Electronic Registration Systems, Inc.
120 Market Street 1201 B Voorhees Street, Suite C

Youngstown, OH 44503-1726 ' Danville, IL 61834

Bruce M. Broyles, Esq.
5815 Market Street, Ste, 2
Boardman, OH 44512

A

Wayne E. Ulbkc¢h




IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

The Bank of New York Mellon Trust ) CASE NO.: 2010 CV 4681
Cornpany, National Association fka )
The Bank of New York Trust Company ) JUDGE LOU D’APOLITO
N.A. as successor to JPMorgan Chase Bank ) ,
N.A. as Trustee for RASC 2004KS6 ); MEMORANDUM IN OPPOSITION
); TO MOTION TO DISQUALIFY
PLAINTIFF, ) COUNSEL
VS. )
)
FELIX R. APONTE, ET AL )
)
DEFENDANTS, )

Now come Defendants Felix Aponte and Barbara Aponte, by and through counsel, and
file their memorandum in opposition to the motion to disqualify connsel,
Plaintiff has filed a motion to disqualify counsel based upon the alleged violation of

Prof. Cond. Rule 18(a), which states:

Unless the former client gives informed comsent, confirmed in writing, a lawyer who has
formerly represented a client in a matter shall not thereafter represenit another person in the same
or a substantially related matter in which that person’s interests are matenally adverse to the

interests of the former client.

The motion to disqualily immediately assumes that Attorney Broyles represented the
Plaintiff in this matter. This is based upon Attorney Broyles attending the hearing on the motion
for default on April 5, 2011. Of course, if at that hearing Attorney Broyles represented either
party it would be the Plaintiff that he represented. However, Attorney Broyles believes that he
did not provide a legal service to a client, while attending the April 5, 2011 default hearing.
Instead, he provided a service to the law firm of Lerner, Sampson & Rothfuss. The law firm
represented Plaintiff and was required to appear at the default hearing. Asa result, the law firm

obtained the sexrvices of Attorney Broyles, who on April 5, 2011 attended three (3) hearings on

Exhibit 12




normal billable rate for legal services. Attomey Broyles had no authority to make any
representation o the Court and did not advocate for any position in the case. Instead, Attomey
Breyles announced bis presence, and delivered a proposed judgment entry to the Court when
defendant falled to appear. See, the affidavit of Attorney Bruce M. Broyles filed of even date.
While all would assume to know the definition of a “client”, there is & dearth of case law
in the State of Ohio defining a client. There is a statutory definition of client, which provides:
“Client” means a person, firm, partnership, corporation, or other association that, directly or
through any representative, consults an attorney for the purpose of retaining the attorney or
securing legal service or advice from the attorney in the atforney's professional capacity, or
consults an attorney erployee for legal service or advice, and who communicates, either directly

or through an agent, employee, or other representative, with such attorney ***. R.C, 2317.021.

The Rules of Professional Conduct do not define “client”, but instead state i the

preamble:

[17] Furthermore, for purposes of determining the lawyer’s authority and responsibility,
prnciples of substantive law extemal to these rules determine whether a client-lawyer
relationship exists. Most of the duties flowing from the client-lawyer relationship attach only
after the client has requested the lawyer to render legal services and the lawyer has agreed to do
so. But there are some duties, such as that of confidentiality under Rule 1.6, that attach when the
lawyer agrees to consider whether a client-lawyer relationship shall be established, See Rule
1.18. Whether a client-lawyer relationship exists for any specific purpose can depend on the

circumstances and may be a question of fact,
The motion to disqualify counsel assumes that Attorney Broyles represented the Plaintiff

and as a result a conflict of interest exists. Not only was there no attorney-client relationship
between Attorney Broyles and Plaintiff, but, assuming for the purposes of argument only, that
such a conflict of interest existed and a violation of Prof. Cond. Rule 19(a) was established, it
would not be sufficient to warrant the disqualification of counsel.

In support of the motion to disqualify, Plaintiff sets forth authority that interprets and

applies the Code of Professional Respoﬁsibﬂity. The Rules from which Plaintiff quotes, state in

the Preamble:



The Supreme Court of Ohio adopted the Ohio Rules of Professional Conduct, effective F ebruary
1, 2007. These rules supersede and replace the Ohio Code of Professional Responsibility to

govemn the conduct of Ohio lawyers occurring or or after February 1, 2007,
The Preamble to the Rules of Professional Conduct then provide as follows:

[20] Violation of a rule should not itself give rise to a cause of action against a lawyer nor should
it create any presumption in such a case that a legal duty has been breached. In addition,
violation of a rule does not necessarily warrant any other nondisciplinary remedy, snch as
disqualification of a lawyer in pending litigation. The rules are designed to provide guidance
to lawyers and to provide a structire for regulating conduct through disciplinary agencies. They
are pot designed to be a basis for civil liability. Furthermore, the purpose of the rules can be
subverted when they are invoked by opposing parties as procedtrral weapons. The fact that a rule
is a just basis for a lawyer’s self-assessment, or for sanctioning a lawyer under the administration
of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or
transaction has standing to seek enforcement of the rule. Nevertheless, since the rules do
establish standards of conduct by lawvers, a lawyer’s violation of a rule may be evidence of
breach of the applicable standard of conduct. (Emphasis Added.),

Even the motion to disqualification nearly concedes the point that there was rio

confidential information disclosed. Accordingly, there is no possibility that the instasit Litigation

may be fainted.
Similarly, Plaintiff’s motion fo strike the pleadings filed by Attorney Broyles have no

authority to support the request. In fact, the only authority on the subject speaks against such
“nondisciplinary remedies”. In addition, Plaintiff asserts that Attomey Broyles has violated Civil

Rule 11 by signing and filing the pleadings on behalf of Defendants Felix Aponte and Barbara

Aponte. Civil Rule 11 stafes:

Every pleading, motion, or other document of a party represented by an attomney shall be signed
by at least one attorney of record in the attorney’s individual name, whose address, attorney
registration number, telephore number, telefax number, if any, and business e-mail address, if
any, shall be stated. A party who is not represented by an attorney shall sign the pleading,
motion, or other document and state the party's address. Except when otherwise specifically
provided by these rules, pleadings need not be verified or accompanied by affidavit. The
signature of an attorney or pro se party constitutes a certificate by the attorney or party that the
attorney or party bas read the document; that to the best of the attomey's or party’s knowledge,
information, and belief there is good ground to support it; and that it is not interposed for delay.
If a document is not signed or is signed with intent to defeat the purpose of this rule, it may be
stricken as sham and false and the action may proceed as though the document had not been



served. For a willful violation of this rule, an attorney or pro se party, uponmotion of a party or
“upon the court's own motion, may be subjected to appropriate action, including an award to the

opposing party of expenses and reasonable attorney fees incurred in bringing any motion under

this rufe. Similar action may be taken if scandalous or indecent matter is inserted.

There is no violation of Civil Rule 11. The pleading was signed; there were good
grounds to support the motion, and the pleading was not interposed for the purpose of delay.

Based upon the above, this Cowrt shounld find the motion to disqualify counsel to be

without merit and deny the same.

/Biuce M. Broyles (9%2 62)
/8815 Market Street’ Siéte
Boaydman, Ohio 44572
(334) 965-1093
0) 853-0450 fax
Attorney for Defenidants

CERTIFICATE OF SERVICE

A copy of the forgoing affidavit was served upon Wayne Ulbrich, of Lemer, Sampson, &

of May 2012,
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NOTICE TO ATTORNEYS AND PARTIES

Pursuant to Civil Rule 53(D)(3), the partics shall have fourteen (14) days from the
date of the filing of this Decision to file written Objection with the Clerk of Court’s
Office. The Objections shall be specific and state with particularity all grounds of
objection. Any objection to a factual finding shall supported by a transeript of all the
evidence submitted to the magistrate relevant to that finding or an affidavit of that
evidence if a transoript is not available. Any such Objections must be served upon ali
parties to this action, and a copy must be provided to the Common Pleas Court. A party
shall not assign as exror on appeal the Court’s adoption of any finding of fact or
conclusion of law in that Decision unless the party has timely and specifically objected to
that finding or conclusion as required by Civil Rule S3(E)(3). :

*

The Clezk of Courts shall serve notice of this Decision upon all parties within_
three (3) days per CiviLR.S.

Sy
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

The Bank of New York Mellon Trust CASENO.: 2010 CV 4681

Company, National Association fka

The Bank of New York Trust Company
N.A. as successor to JPMorgan Chase Bank
N.A. as Trustee for RASC 2004KS6

PLAINTIFF,

JUDGE LOU D’APOLITO

)

)

)

) OBJECTIONS TO MAGISTRATE’S
) DECISION OF MAY 23, 2012
)
)
)
)
)
)

VS.
FELIX R. APONTE, ET AL
DEFENDANTS,

Now come Defendants Felix Aponte and Barbara Aponte, by and through counsel, and
file their objecﬁons to the Magistrate’s decision dated May 23, 2012, a copy of which is attached
hereto,

Detfendants object to the Magistrate’s decision and say that it errs as a matter of law in
that it disqualifies counsel based upon a conflict of interest, without any evidence that
Defendant’s counsel previously represented the Plaintiff. Defendant’s counsel previously
attended a default hearing in the above referenced matter on April 5, 2011, but did not advocate
on bebalf of the Plaintiff; and merely provided a service to the law firm of Lerner, Sampson &
Rothfuss, -Under the circumstances Plaintiff does not meet the statutory definition of “client”.

Defendants object to the Magistrate’s decision and say that it errs as a matter of law in

. that it alJows Plaintiff to use a claimed violation of a discipﬁna.ﬁ' rule offensively to deprive
Defendants of their counsel of choice, when the Preamble to the Rules of Professional Conduct
Preamble expressly provides that a *“violation of a rule does nét neéessa.ﬁiy warrant any other

nondisciplinary remedy, such as disqualification of a lawyer in pending Etigation.” Here, the

Exhibit 14




Magistrate’s decision not only deprives Defendants of their counsel of choice, buf takes
additional action to sirike the pleadings filed by Defendants’ counsel,

Defendants object to the Magistrate’s decision and say that it errs as a matter of law in
that 1t disqualifies counsel based solely upon a possible violation of the ethical aspiration to
“avoid even the appearance of impropriety”, and without any evidence of the dissemination of
any confidential infofmaﬁon passed from the client o Defendants’ counsel, or from the law firm
of Lerner, Sampson & Rothfuss to Defendauts counsel.

Based upon the above objections and the pleadmgs in the case, this Court should sustain

Defendants” objections to the Magistrate’s decision and deny the motion to disqualify counsel.

Respectfully submitted

) 965-1093
0) 953-0450 fax
Attomey for Defendants

CERTIFICATE OF SERVICE

A copy of the forgoing objections was served upon Wayne Ulbrich, of Lerner, Sampson

A

& Rothfuss, at P.O. Box 5480, Cincinnati, Ohio 45201—5480; by regulastF:Sy Mail this

Lt 4L ‘c'y
s M. Broyles /O

day of June 2012,




CLERK OF COUBTS
MAHONING COUN%J'Y SHIO

FiLED

IN THE COURT OF COMMON PLEAS _
ANTHONY Vivo CLERK

MAHONING COUNTY, OHIO
THE BANK OF NEW YORK ) CASENO. 10 CV 4681
PLAINTIFF g JUDGE LOU A. D’APOLITO
VS. 3 JUDGMENT ENTRY
FELIX R. APONTE, et al. g
DEFENDANTS ;

This cause came on to be heard on the Magistrate’s Decision filed on the 23 day
of May, 2012, and the objections filed June 6, 2012.

Upon consideration, review, and the arguments of counsel, the motion to
disqualify and sfrike dues to an apparent conflict of interest is sustained.

Due to the apparent inadvertence of counsel’s conflict, Defendant Aponte shall
have 45 days to obtain new counsel and an additional 15 days to re-file his motion for
relief from judgment, per Civ.R. 60(B). Plaintiff shall have 15 days to file any response

to said motion(s) of Defendant,

After independent review and consideration of the facts in evidence, as well as a
review of the Magistrate’s Decision, the Court finds no error of law or fact or other -
defect, overrules the objections, and adopts the Magistrate’s Decision as the Court’s

Judgment Entry pursuant to Civ. R, 53.

Judgrment is entered as above specified.

IT IS 80 ORDERED.

sk

"J‘-’-‘ ﬁ‘f . -
. = JUDGE L@ 2D’ APOLITO

CLERK : COPY TU ALL GOUNSEL
OR UNREPRESENTED PARTY,
Exhibit 15
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SIS

IN THE COURT OF COMMON PLEAS A Z
MAHONING COUNTY, OHIO l d MA 25
The Bank of New York Mellon Trust CASE NQO.: 2010 CV 4681
Company, National Association fka

The Bank of New York Trust Company JUDGE LOU D’APOLITO
N.A. as successor to JPMorgan Chase Bank '
N.A. as Trustee for RASC 2004KS6 NOTICE OF APPEAL
CLERK G
Ve PLAINTIFE, MAHONING C%%%%Tgﬁ;o

FELIX R APONTE, ET AL
DEFENDANTS,

Now come Defendants Felix Aponte and Bai*bara Aponte, by and through counsel, and

FILED
ANTHONY YIVG, oLERK

)
)
)
)
)
)
)
)
)
)
)
)

give notice to the Court and the parties that they appeal fo the Seventh District Court of Appeals
of Ohio from the Magistrate’s decision dated May 23, 2012, and the June 12, 2012 Judgment

 Entry overruling objections and adopting the Magistrate’s Decision,
Copies of the Magistrate’s decision dated May 23, 2012, and the June 12, 2012 Judgment

Entry overruling objections and adopting the Magistrate’s Decision are attached hereto.

Pursuant to Lc;cal Rules of Court the Civil Docketing Statement and Praecipe are being filed of

even date,

Attorney for Defendants

‘ ‘ n | Exhibit 16
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NOVgg20m |

IN THE COURT OF APPEALS VU f
SEVENTH APPELLATE DISTRICT FILED |
MAHONING COUNTY, OHIO ANTHONY VIVG, clesk |

The Bank of New York Mellon Trust CASENO.: 2012 MA 125

Company, National Association fka

The Bank of New York Trust Company
N.A. as successor to JPMorgan Chase Bank
N.A. as Trustee for RASC 2004KS6

V8.

)

)

)

)

3?

APPELLEE, )
| )
FELIX R, APONTE, ET AL )
)

)

APPELLANTS,

BRIEF OF APPELLANTS FELIX APONTE AND BARBARA APONTE

The Law Office of Bruce M. Broyles
Bruce M. Broyles (0042562)
5815 Market Street, Suite 2
Boardman, Ohio 44512
(330) 965-1093
(330) 953-0450 fax
 bruce(@brucebrovleslaw.com
~ Attorney for Appellants

Wayne Ulbrich (0671910)
Lerner, Sampson & Rothfuss
P.O. Box 5480
Cincinnati, Ohio 45201-5480
(513) 241-3100
(513) 241-4094 fax

¢ attyemeail@lsrlaw.com
Attorney for Appellee
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Statement of Case

On December 17, 2610, Appellee The Bank of New York Mellon Trust Company,
National Association fka The Bank of New York Trust Company N.A. as successor to JPMorgan
Chase Bank N.A. as Trustee for RASC 2004KS6 filed its complaint for foreclosure. (T.d.1.).

-On February 24, 2010, Appellee filed a motion for default. (T.d.4.). A hearing wes conducted
and on April 7, 2010, the trial court issued a decree in foreclosure. (T.d.8.).

On February 9, 2012, Appellants Felix Aponte and Barbara Aponte filed the affidavit of
Barbara Aponte, a motion for relief from judgment, the affidavit of counsel, and a motion to stay
execution, (T.d.12, 13,14, and 15,). On February 13, 2012, ;:he Magistrate issued an order
canceiling the Sheriff’s Sale and staying any further execution pending the detemﬁna‘rion of the
motion for relief from judgment. (T. d.lé.).

Qn Maréh 13,2012, Appellee filed a memorandum in opposition to the motion for relief
(T.d.18.). OnMay7,2012, Appellee filed a motion to disqualify counsel. (T.d.21.). On May
16, 2012, Appellee filed a motion to strike the pleadings filed b}) counsel. (T.d.22.). On May 18,
2012, Appellants filed a memorandum in qpposiﬁon to the motion to disqualify and the affidavit
of counsel in support of the memorandum in opposition. (T.d.25 and 26.). On May 23,2012,
the Magistrate filed a decision granting the motion to disqualify and striking the pleadings filed
by counsel. (T.d.27.). On June 6, 2012, Appellants filed their objection to the Magistrate’s
decision. (T.d.28.). On June 12, 2012, the trial court overruled Appellants’ objections and

adopted the Magistrate’s Decision, (1.d.29.). On July 6, 2012, Appellants filed their notice of

appeal. (T.d.30.).

Statement of Facts



On April 5, 2011, 2 heﬁg on the motion for default was keld. (T.d.26.). Attorne};
Broyles appeared at the hearing as a result of an e-mail from the Law Firm representing Plaintiff.
Attomey Broyles appeared at the hearing and presented the proposed decree of foreclosure to the
trial court when the Defendant failed to appear. (T.d.26.). THe affidavit of Attorney Broyles
further stated that he attended three hearings that day at the request of the law firm Lerner
Sampson & Rothfuss; that he had no authority to take any action or make any statement in the
case if the other party appeared. The affidavit of Attorney Broyles further averred that he had no
contact with plaintiff, received nio confidential inforz:ﬁation from Plaintiff and believed that he
provided a service to ﬁe law Firm rather than providing Iegél services to the Plaintiff. (T.d.26.).

| On February 9, 2012, Atiomey Broyles on behalf of Appellants Felix Aponte and
Barbara Aponte filed the affidavit of Barbara Aponte, a motion for relief from judgment, the
affidavit of counsel, and 2 motion to stay execution. (T.d.12, 13, 14, and 15.). On March 13,
2012, Appellee filed a memorandum in opposition to the motion for relief. (T.d.18.). The
memorandum in opposition does not raise any issue with the representation of Appellants by
Attorney Broyles,

On May 7, 2012, Appellee filed a motion to disqualify counsel. (T .d.21.). OnMay 16,
2012, Appeliee filed a motion to strike Appellants’ motion for relief from judgment, and an
amended motion to strike Appellants’ motion for relief from judgment. {T.d.22)). The motion
makes the following assertions: Bruce Broyles previously representéd Appellee at the default
Jjudgment hearing and advocated on behalf of Appellee. The motion then concludes that
Attorney Broyles has “an apparent conflict of interest and should therefore be disqualified.”
(T.d.21.). The amended motion to strike the motion for relief from judgment asserts that under

Ohio Case law and code of ethics current counsel is disqualified from rcpreéenﬂng Appellants.



However, the motion to disqualify and the motion to strike rely solely upon the alleged violation

of Prof. Cond. Rule 19(&).
Counsel for Appellants asserted that Appellee was not his client and that he merely

provided a servic:a to the Law Firm. Appellants further asserted that an ethical violation, even if
established, does not constitute grounds to disqualify counsel or to strike the pleadings filed by
counsel. The Magistrate’s Decision held that due to an apparent conflict of interest Appeliants’
counsel was ’dis'qua}jﬁed and the motion for relief from judgxﬁcnt was stricken. (T.d.27). The

trial court overruled the objections to the Magistrate’s Decision and adopted the same. It is from
this decision that Appellants now appeal,

Law and Argument

Standard of Review

Disqualification of an attorney is a drastic measure that should not be imposed unless absolutely
necessary. Musa v. Gillette Comm. of Ohio, Inc. (1994), 94 Qhio App.3d 529. In reviewing a
decision of the trial court, we must determine whether the court abused itg

discretion in granting the motion to disqualify. In order to find that the trial court abused

its discretion, we must find more than an error of law or judgment, an abuse of discretion implies
that the court's attitude is unreasonable, arbitrary or unconscionable. Blakemore v, Blakemore
(1983), 5 Ohio St.3d 217, 219. Most instances of an abuse discretion rgsult in decisions that are
unreasonable as opposed to arbitrary and capricious. 4444 Enterprises, Inc. v. River Place
Community Urban Redevelopment Corp. (1990), 50 Ohio St.3d 157. A decision that is
unreasonable is one that has no sound reasoning process to supportit.

Campbell v. Independent Outlook, Inc., (Ohio App. 10™ Dist.) 2004-Ohio-6716, at 18,

Assignment of Error

The trial court erred in disqualifying counsel based solely upon
an alleged conflict of interest pursuant to Prof. Cond, Rule 19(a).

Issue Presented for Review No, |
Did Appellee establish that it was the client of Appellants’ counsel?

The underlying complaint that was filed in this case was a foreclosure. Throughout

recent cases there has been numerous criticisms of “Appearance counsel”, Attorneys who appear



~ for local hearings withoit any authority or knowledgé of the case. The usé of “appearance
counsel” appears to be accepted in the Mahoning County Court of Common Pleas. However, if -
the “appearance counsel” has not met with the party, has no authority to take any action on
behalf of the party, has not obtained any information, let alone confidential infonna'tion, from tile:
party, then has an attorney-client relationship been established? In this case, the affidavit of

counsel states that he did not believe that an attorney-client relationship existed. There was no

evidence presented to contradict this belief.

In the affdavit of counsel, it is stated that counsel “attended the hearing, waited unti] thé
defendant did not appear, and left documents with the Magistrate.” The motion to disqualify
states, without any supporting evidence, that Attornéy ﬁroyles advocated on behalf of Appellee,
If this is true then the trial court must presume that the Aﬁomey cannot provide a service without

aclient. This may be true, but the trial court disqualified counsel without determining or stating

that presumption.

There is a statutory definition of client, which provides:

“Client” means a person, firm, partnership, corporation, or other association that, directly or
through any representative, consults an attorney for the purpose of retaining the attorney or
securing legal service or advice from the attorney in the attorney's professional capacity, or
consults an attorney employee for legal service or advice, and who communicates, either directly
or through an agent, employee, or other representative, with such attomey ***, R.C. 2317.021.

The Rules of Professional Conduct do not define “client”, but instead state in the

J preamble:

[17] Furthermore, for purposes of determining the lawyer’s authority and responsibility,
principles of substantive Jaw external to these rules determine whether a client-lawyer
relationship exists. Most of the duties flowing from the client-lawyer relationship attach only
after the client has requested the lawyer to render legal services and the lawyer has agreed to do
so. But there are some duties, such as that of confidentiality under Rule 1.6, that attach when the
lawyer agrees to constder whether a client-lawyer relationship shall be established. See Rule
1.18. Whether a client-lawyer relationship exists for any specific purpose can depend on the

circumstances and may be a question of fact. '



If the existence of an attomey client relationship is a question of fact, then the trial cout
determined this fact based solely upon the appearance of counsel at the default hearing.

Appellants contend that acting as an “appearance counsel” is providing a service to the law firm
rather than creating an attomey client relationship with the party.

Issue Presented for Reﬁew No.2:
The trial court abused its discretion in disqualifying counsel
based upon the “apparent conflict of interest”

The motion to disqualify counse! and the motion to strike the pleadings filed by counsel
madé no attempt to discuss whether confidential information was disclosed to Appellanis’
counsei. In fact, Appellee’s motions ail but concede that no confidential information was
provided to or obtained by Appellants’ counsel. In support of the motion to disqualify, Appellee
relied upon authority that infezprets and applies the Code of Professional Responsibility. The
Rules from which Appellee quoted in support of the “conflict of interest”, state in the Preamble:

The Supreme Court of Ohio adopted the Ohio Rules of Professional Conduct, effective February
1, 2007. These rules supersede and replace the Ohio Code of Professional Responsibility to
govern the conduct of Ohio lawyers occurring on or after February 1, 2007.

- The Preamble to the Rules of Professional Conduct then provide as follows:

[20] Violation of 2 rule should not itself give rise to a cause of action against a lawyer nor should
it create any presumption in such a case that a legal duty has been breached. In addition,
violation of a rule does not necessarily warrant any other nondisciplinary remedy, such as
disqualification of a lawyer in pending litigation. The rules are designed to provide guidance
to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They
are not designed to be a basis for civil liability, Furthermore, the purpose of the rules can be
subverted when they are invoked by opposing parties as procedural weapons. The fact that a rule
is a just basis for a lawyer’s self-assessment, or for sanctioning a lawyer under the administration
of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or
transaction has standing to seek enforcement of the rule, Nevertheless, since the rules do
establish standards of conduct by lawyers, a lawyer’s violation of a rule may be evidence of
breach of the applicable standard of conduct. (Emphasis Added.).



" The frial court abused its discretion by disqualifying counse] and striking the pleadings =~ "

filed by counsel based upon an alleged violation of Prof. Cond. Rule 19(a) when the Rules of
Professional Conduct expressly provide that such a violation does not necessarily warrant any

other nondisciplinary remedy, such as disqualification of a lawyer.
Based upon the above this Court should find that Appellants Felix Aponte and Barbara

Aponte’s assignment of error is with merit and that the trial court abused its discretion in
disqualifying counsel. This Court should reverse the trial court’s decision and remand the matter

to the trial court for further proceedings consistent with this ruling.

Conclusion

Disqualification of counsel is a drastic process which denies a party the use of its chosen
counsel. Given the facts as set forth in the affidavit of Appellant’s counsel, this Court should
find that Appellants’ counsel did not represent Appellee. There was no attorney-client
relationship established. Appellants’ counsel merely provided a service to ﬂ;e law Firm as
“appearance cqunsél’;. Appellants’ counsel had no authority to argue and was there only in the

event that the other side failed to appear. Once the other side failed to appear, counse] left

documents for the magistrate to consider.

The trial court further abused its discretion by disqualifying counsel and striking the
pleadings filed by counsel based solely upon an alleged ethical violation. This is an abuse of
discretion when the Rules of Professional Conduct expressly provide that such a viclation does

not necessarily warrant the disqualification of a lawyer.



Based upon the above this Court should reverse the decision of the trial and remand the

case for further proceedings consistent with this decision.

AN f
uite 2)/

(330) 953-0450 fax
Attorney for Appeliants

CERTIFICATE OF SERVICE

A copy of the appellate brief was served upon Wayne Ulbrich, of Lemer, Samp%

of November 2012,
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NOTICE TO ATTORNEYS AND PARTIES

Pursuant to Civil Rule S3(ID)(3), the parfies shall have fourteen (14) days from the
date of the filing of this Decision to file written Objection with the Clerk of Court’s
Office. The Objections shall be specific and state with particularity all grounds of
objection. Any objection to a factual finding shall sapported by a transcript of ali the
evidence submitted to the magistrate relevent to that finding or an affidavit of that
evidence if a transcript is not available, Any such Objections must be served upon all
parties to-this action, and a copy must be provided to the Common Pleas Court. A
shall not assign as error on appeal the Court’s adoption of any finding of factor
conclusion of law in that Decision unless the party has timely and specifically objected to
that finding or conchusion as required by Civil Rule S3(E)3). o

The Clerk of Courts shall serve notice of this Decision upon all parties within  *

three (3) days per CiviLR.S.

Ipd
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 CLEREOF COURTE
MAHONING COUNTY. OHio

IN THE COURT OF COMMON PLEAS

MAHONING COUNTY, OHIO ANTHONY Vv, olLerk

THE BANK OF NEW YORK CASENO. 10 CV 4681

PLAINTIFF JUDGE L.OU A. D’APOLITO

VS. JUDGMENT ENTRY

FELLX R. APONTE, et al.

)
)
)
)
)
)
)
)
DEFENDANTS )
)
This cause came on to be heard on the Magistrate’s Decision filed on the 23™ day
of May, 2012, and the objections filed June 6, 2012.

Upon consideration, review, and the arpuments of counsel, the motion to
disqualify and strike dues to an apparent conflict of interest is sustained.

Due to the apparent inadvertence of counsel’s conflict, Defendant Aponte shall
have 45 days to obtain new counse! and an additional 13 days to re-file his motion for
relief from judgment, per Civ.R. 60(B). Plaintiff shall ave 15 days to file any response

to said motion(s) of Defendant.

After independent review and consideration of the facts in evidence, 2s well as &
review of the Magistrate’s Decision, the Court finds no error of law or fact or other
defect, overrules the objections, and adopts the Magistrate’s Decision as the Court’s

Judgment Enfry pursuant to Civ. R. 53.
Judgment is entered as above specified.

IT IS SO ORDERED.

_—— «M—"“‘;“ “;“”

+- - JUDGE J g 4 D’APOLTTO

CLERK ; GOPY TO ALL COUNSEL
OR UNREPRESENTED PARTY.
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STATE OF OHIO, MAHONING COUNTYf e
IN THE COURT OF APPEALS R

o
i
e
L E8a
0
(]
pon]
LA

SEVENTH DISTRICT — )
1 .“-‘féTHCS; ’“— . _,T_:‘"a.; H
THE BANK OF NEW YORK, ) B
: ) CASENO. 12 MA 125
PLAINTIFF-APPELLEE, )
)
-VS- ) ' OPRINION
)
FELIX R. APONTE, et al., )
. : )
DEFENDANTS-APPELLANTS. )
CHARACTER OF PROCEEDINGS: Civil Appeal from Common Pleas
Court, Case No. 10 CV 4681,
JUDGMENT: Affirmed.
APPEARANCES:
For Plaintift-Appellee: Attorney Wayne Ulbrich
, - Lerner, Sampson & Rothfus
P.O. Box 5480
Cincinnati, OH 45201-5480
Attorney David A. Wallace
Attormney Karen M. Cadieux
Carpenter, Lipps & Leland LLP
280 Plaza Suite
280 North High Street
Columbus, OH 43215
For Defendants-Appellants: Attorney Bruce Broyles
5815 Market Street, Suite 2
Youngstown, OH 44512
JUDGES:

Hon. Mary DeGenaro
Hon, Gene Denofrio
Hon. Cheryl L. Waite

Dated: September 24, 2013
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DeGenaro, P.J.
{11} Defendants-Appellants, Felix R, and Barbara Aponte, appeal the decision of

the Mahoning County Court of Common Pleas granting Plaintiff-Appellee, The Bank of
New York Mellon Trust Company's motion to disqualify the Apantes’ counsel on the basis
of a conflict of interest. On appeal, the Apontes argue that the trial court erred in
disqualifying their counsel based upon an alleged conflict of interest pursuant to the rules
of professional conduct and upen an apparent conflict of interest.

{12} Upon review, the Apontes' arguments are meritless. Broyles representing
both sides in the same lawsuit constitutes a conflict of interest which NY Mellon did not
wajve and creates the appearance of impropriety. The thal court did not e in
disqualllying Broyles from continuing fo represent the Apontes based upon his
representation of NY Melion at the default judgment hearing. Accordingly, the judgment
of the trial court is affirmed.

Facts and Procedural History

{13} OnDecember 17,2010, NY Meilon filed a complaint in foreclosure against
the Apontes, who did not file an answer. On February 24, 2011, NY Mellon filed 2 motior
for default judgment.

{14} At the April 5, 2011 hearing for default judgment, Attorney Bruce Broyles
appeared on behaif of NY Mellon, and the Apontes did not appear. Broyles presented a
judgment entry and the frial court entered defaut judgment and a decree of foreclosure
on that date against the Apontes in favor of NY Melion, .

{15} Ten months later, the property was scheduled fo be sold on February 14,
2012, and Broyles was retained by the Apontes to represent them in the foreclosure
probeedings, On February 8, 2012, Broyles filed on their behalf a motion for relief from
judgment and a stay of execution seeking, inter alia, canceflation of the sheriffs sale.
The trial court cancelled the sheriff's sale on February 13, 2012, and one month later NY
Mellon filed a memorandum in opposition to the Apontes's motion for refief from

judgment.
{76} OnMay7,2012, NY Melion filed a motion to disqualify Brovies as counse!




.

for the Apontes based on his previous representation of NY Mellon, and Broyles filed an
opposition brief on the Apontes’ behalf. On May 23, 2012, the magistrate sustained NY
Mellon's moticns to disqualify Broyles and striking the Civ.R, 50(B) motion he had filed on
the Apontes’ behalf, finding that there was an apparent conflict of interest,

{7} On June.6, 2012, Broyles filed objections to the magistrate's decision on
behalf of the Apontes alleging his disqualification from representing the Apontes was an
errar of faw. In its June ﬁ2, 2012 judgment entry the frial court overruled the objections

| and adopted the magistrate’s decision in whole:

"Due to the apparent inadvertence of counsel's conflict, Defendant Aponte
shall have 45 days to obtain new counsel and an additional 15 days to re-
file his motion for relief from judgment, per Civ.R. 60(B). Plaintiff shall have
15 days to file any response to said motion(s) of Defendant.”

Disqualification of Counsel

{8} On appeal the Apontes assert two assignments of error which are
interrefated and will be discussed together:

{98} "The trial court erred in disqualifying counsel based solely upon an alleged
conflict of interest pursuant to Prof. Cond. Rule 19(a) [sic].”

{110} “The trial court abused its discretion in disqualifying counsel based upon the
apparent conilict of interest.”

{111} The tral court has wide latitude when considering a motion to disqualify
counsel. Spivey v. Bender, 77 Ohio App.3d 17,22, 601 N.E.2d 56 {7th Dist. 1991). The
order to disqualify an attorney from representing a client in.a civil case is a final
appealable order pursuant to R.C. 2505.02(B)(4), Westfall v. Cross, 144 Ohio App,3d
211, 218-218, 2001-Ohio-3299, 759 N.E.2d 881 (7th Dist.2001) subject to an abuse of
d rscre’aon standard of review. 155 N. High Lid. v. Cincinnati Ins. Co., 72 Chio St.3d 423,
426, 1 995—Oh10—85 650 N.E.2d 869. “The term ‘abuse of discretion’ means an error in
judgment involving a decision that is unreasonable based upen the record; that the
appellate court merely may have reached a different result is not enough.” InreS.S.L.3,,
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7th Dist. Columbiana No. 12 CO 8, 2013-Ohio-3026, 22. Any doubts as to the existence
of an asserted conflict of interest must be resolved in favor ofdiéquaﬁﬁcation in order to
dispel any appearance of impropriety. Kafa v. Aluminum Smelfing & Refining Co., Inc., 81
Ohio §t.3d 1, 11, 1998-Ohio-439, 688 N.E.2d 258.

{112} Broyles alfemativefy argues on behalf of the Apontes that the limited scope
of his prior representation of NY Mellon in this matter, covering a default hearing for NY
Mellon's counsel of record, creates neither a conflict of interest, nor constitutes a violation
of Prof. Cond. Rule 1.9(a). NY Melion argues that disqualification was proper because
representing both sides in the same lawsuit is a clear conflict of interest which N Mellon
did not waive and which also has the appearance of impropriety.

{13} Ohio Rule of Professicnai Conduct Rule 1.9(a) discusses an attorney’s
duties to former clients: "Unless the former client gives informed consent, confirmed in
writing, & lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or 2 substantially related matter in which that
person's interests are materially adverse to the interests of the former client” /d. Itis
undisputed that NY Metlon did not give consent to Broyles fo represent the Apentes in this
matter. ‘

{Y14} This courthas applied a three-part test for disqualification of counsel due to
a conflict of interest: "1) a past attorney-client relationship must have existed betwsen the
party seeking disqualification and the attorney he or she wishes to disqualify; 2) the
subject matter of the past relationship must have been substantially related to the present
case; and 3) the attorney must have acquired confidential information from the party
seeking disqualification.” Cify of Youngstown v. Joenub, Inc., 7th Dist. Mahoning No. 01-
CA-01, 2001-Ohio-3401, 15, citing Dana Corp. v, Blue Cross & Blye Shield Mut. of N.
Ohio, 800 F.2d 882, 888 (6th Cir.1990).

{1115} Turning to the first prong, Broyles argues thaf there was no prior atterney-
client relationship between him and NY Mellon. Broyles admits to attending the default
judgment hearing and two other hearings unrelated to this appeal, at the request of the
law firm of Lerner, Sampson and Rothfuss who represented NY Melion. Broyles attended
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the hearing, waited until the Apontes did not appear and left doéuments, including the
judgment entry and decree in foreclosure, with the magistrate, Broyies then invoiced the
firm for his services. Brovles contends that he was providing a sérvice to the law firm and
notio NY Mellon as he had no authority to make any representations to the courtand did
not advocate for any position in the case. He provides no case law to support this
proposition.

{{116} Contraryto Broyles assertion, an attorney-client relationship may be created
by implication based upen the conduct of the parties and the reascnable expectations of
the person seeking representation. See Cuyahoga County Bar Association v. Hardiman,
100 Ohio §t.3d 260, 2003-Ohio-5596, 798 N.E.Qd 369, syllabus. Broyles appeared at the
default judgment hearing on behalf of NY Mellon. He invoiced for this service and
received payment for same. Based on ‘these facts, it is reasonable that NY Mellon
believed an attorney-client relationship had been formed. This prong has been met,

{7117} As 1o the second prong, the subject matter of the past relationship must
have been substantially related to the present case. Under Prof, Cond.R. 1.0(n),
"substantially related matter" "involves the same transaction or legal dispute or one in
which there is a substantial sisk that confidential factual information that would normaily
have been obtained in the prior representation of a client would materially advance the
position of another client in a subsequent matter.” This prong has been met.
Disqualification is based upon Broyles’ repraseﬁfatfon of both parties within the same
transaction: first, appearing on behalf of NY Melion at the default judgment hearing and
obtaining judgment in the foreclosure action initiated by NY Mefion againstthe Apontes:
and then seven months later filing for relief from judgment and successfully having the
sheriff's sale of the home cancelled on behalf of the Apontes.

{118} Regarding the third prong, the attorney must have acquired confidential
information from the party seeking disqualification. Broyles maintains that he never
acquired confidential information as he was merely appearance counsel and had no

| ability to take action on behalf of NY Melion.




"Where an attorney himself represented a client in matters substantialiy
refated to those embraced by a subsequent case he wishes to bring against
the former client, he is imebuttably presumed to have benefitted from
confidential information relevant to the current case. In such limited
situations there is no necessity to demonstrate actual exposure to specific
confidences which would benefit the present client.” Carrv. Acacia Country
Club Co., 8th Dist. Cuyahoga No. 81282, 2009-Ohio-628, 1 26, citing
Cleveland v. Cleveland Elec. llluminating Co., 440 F Supp. 193, 210 (1976).

{1119} We are persuaded by the analysis of our sister district. It logically follows
this presumption applies tc an attorney who represents a client in the same case against
a former client, a situation fraught with more, rather than less, confidentiality concerns on
the part of the former client. As Broyles represented NY Mellon in the same case itis not
necessary to demonstrate he was actually exposed 1o specific confidences: .Broyles is
irrebuttably presumed to have benefitted from confidential information. Thus, all three
prongs of the disqualification test articulated in Joenub and Dana have been met,

Appearance of Impropriety

{§120} Although the conflict in this case is clear, even in a close case
disqualification is favored to dispel any appearance of impropriety that an asserted
confiict of interest presents. In Kala, supra, the Ohio Supreme Court affirmed the
éppeilate court’s decision disqualifying a faw firm from continuing to represent their client
in an appellate proceeding due to the appearance of impropriety. /d. at 14, 888 N.E.2d
258, The law firm represented the employer-defendant in a wrongful termination action at
the trial court level and, after appellate proceedings commenced, the law firm employed
the atfomney that had been representing the employee-plaintiff at trial. /o at 2, 688
N.E.2d 258. The Ohio Supreme Court recognized that the employse's former attorney
possessed the plaintiffs confidences and secrets; and imposed a presumption that the
former attorney for the employee revealed the confidences and secrets to the law firm
representing the employer given that the former attomey and the law firm had been
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involved in the wrongful termination litigation at the trial court level ag opposing counsel.
/d, at 13, 688 N.E.2d 258.

{121} The Ohio Supreme Court then conciuded that, despite the law firm's claims
tMHHmmmwsmemwemmmemmbw&mmmﬁmmmmmmmwdwmﬁmwﬂ
confidences and secrets to the faw firm which was still representing the employer-
defendant on appeal, "[f]lhe appearance of impropriety is so strong that nothing that [the
law firm representing the employer] could have done would have had any effect on {the
employee-plaintiffs] perception that his personal atiorney had abandoned him with all of
his shared confidences[.]" Id. at 14, 688 N.E.2d 258. “No steps of any kind could
possibly replace the frust and confidence that [the employee-plaintiff] had in his aftorney
or in the legal system” if the appellaie court had allowed the law firm to continue {o
represent the employer-defendant. /d.

{§i22} The same rationale applies fo the present case. Permitting Broyles to
represent the Apontes and attempt fo vacate the very judgment he obtained on behaif of
NY Melion offends the notions of trust and confidence that the public, including NY
Mellon, have when retaining counsel and in our legal system, Disqualification was
necessary and proper to dispel the appearance of impropriety in this case.

{723} Insum, the Apontes's arguments are meritless. Broyles representing both
sides in the same lawsuit constitutes a conflict of interest which NY Mellon did notwaive
and creates the appearance of impropriety. The trial court did not err in disqualifying
Broyles from continuing to represent the Apontes based upon his representation of NY
Meilon at the default judgment hearing. Accordingly, the judgment of the trial court is

affirrned.
DonOfriG, J. s COLCULS,

Waite, J. sy CONCUrSs.
APPROVED:

/e e

JUDGE MARY DeGENARO




Maboning County Court of Common Pleas

R. Srott Rrichbaym, Judge
120 Market Street = Youngstown, Ohle 44503
Phone: 330-740-2156

March 18, 20145

Board of Professional Conduct
Supreme Court of Chio

Ohio Judiciat Center

65 South Front Street
Columbus, Ohio 43215

RE: Case No, 2014-106
Disciplinary Counsel v, Bruce Martin Broyles

Dear Board Members:

[ have been subpoenaed to provide testimony on behalf of Bruce Martin Broyles in a
matter pending before you in Case No. 14-106, [ understand that T am permitted to submit this
lettor in Jicu of live testimony and [ thank you for that courtesy.

Iam o Judge of the Mahoning County Common Pleas Court and have been in office for
24 years, | have known Bruce Broyles for approximately 12 (0 135 years as a lawyer who
practices regularly belore my Court, and socially, as a fellow attorney in our commurity. [ am
familiar with the casc before you because the court pleadings and rulings, and the complaint to
your board, have been submitted to me for review before writing this letier.

In my opinion, Mr. Broyles is 4 competent, cfficient, dedicated and cthical lawyer, He
timely appears for each and every onc of the numerous hearings he is involved in and is always
propetly prepared, and properly presents himself and the intorests of his clients. 1 know of no
issucs regarding his professionalism with any of the other Judges or any of the members of our
bar. He is a man of good character and good reputation in our commurity, and [ am sure he is
someone Who can learn from (his situation and never allow it to oceur again.

This is not a situation where Mr. Broyles acted in a clandestine or deliberatcly unethical
manner. Indeed, it appears that he took the position that he had no conflict and then argued i
before the Magistrate, the Judge (on objections), and on appest to the Court of Appeals, 50 he
was not hiding anything, or misrepresenting anything, or acting in deliberate violation of our
Code of Professional Responsibility.

Exhibit
19




1 believe Mr. Broyles now understands that he was wrong from the start regarding the
position he took in the underlying casc, but he did advoeate that position in every proper forum
available because he believed such position was correct.

On behalf of Mr. Broyles, if I may, 1 would urge the Board to consider a reprimand only
for this otherwise dutiful and respectable lawyer, I thank you for your consideration of my
thoughts. If there are any questions or if there is anything | can do to assist the Board in this

matter, please feel free to contact me.
Very lruly yours,

R, Scott Krichbaum
Judge, Coutt of Common Pleas



Lou A, D’AroLiTo, JUDGE

March 19, 2015

Board of Professional Conduct
Supreme Court of Ohio

65 South Front Steeet, 5% Floor
Columbus, Ohio 43215-3431

Re: Case No. 2014 -106
Disciplinary Counsel v. Bruce M. Broyles,

Dear Sir or Madam:

I am writing in response to a subpoena received in the above reference matter
currently before the board.

I am aware of the facts relating to the matter before the board.

I'have served as a Judge of the Mahoning County Common Pleas Court since
December of 2008, Since that time Attorney Bruce Broyles has appeared in my Court on
numerous occasions. To my knowledge, Attorney Broyles has always been well prepared
and has never failed to conduct himsclf in a professional and courteous manner.
Moreover, Attorney Broyles has consistently been a competent and efficient advocate for
afl of his clients, It has been a pleasure having him appear on matters in my Court,
Based on my professional experiences with Attorney Broyles, [ do not hesitate to assert
my favorable opinion of him as an attorney. Ihope that this information will be helpful

to you as you undertake your responsibilities in this matter,

LAD:rim

AHONING COUNTY COURTHOUSE » 120 MARKET STREBT, YOUNGSTOWN, OHIO 44503 « PHONE: 330-740-2154 v FAX: 330-740-2529
coorbEen 0



JOHN M. DurkiN, JUbGE

March 18, 2015

Board of Professional Conduct
The Supreme Court of Ohio
635 South Front Street
Columbus, Chio 43215

In Re: Bruce Martin Broyles No., 2014-106

To Whom It May Concern:

This letter is being sent pursuant to & subpoena that | received regarding the above captioned
matter. I am familiar with the facts giving rise to this disciplinary proceeding. I have known
Attorney Broyles for over fifieen years, both professionally and personally.

During that time I have had an opportunity to form an opinion as to both Brace’s ability as an
attorney, as well as his reputation in the community,

Since I have taken the bench in 1997, Bruce has appeared before me in the Common Pleas
Court on many occasions. [ have always found Bruce to be prepared, courteous and a zealous
advocate for his client. Unfortunately, in this case, he was probably too zealous an advocate, [ am
not certain why Bruce did not withdraw as counsel once he realized there was a conflict,

It is my understanding that the parties suffered no harm, that this was an isolated incident, and
something not likely to reoccur,

If you have any further questions, please do not hesitate to contact me.

1ON. JOHN M. DURKIN
Mahoning County Court of Common Pleas

IMD:lc

AHONING COUNTY COURTHOUSE + 120 MARKET STREET, YOUNGSTOWN, OHIO 44505 = PHONE: 330-7a0-2168 « FaX: 330.742-5%08
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COMSTOCK, SPRINGER & WILSON CO., L.P.A.

Attorneys at Law
City Centre One Building
Suite 926
100 Federal Plaza East
Youngstown, Ohio 44503-181]
THOMAS J, WILSON 330-746-5643 DAVID ¢, COMSTOCK
MARSHALYL D, BUCK J3Uh745-4925 (fue) Retired
WM, SCOTT FOWLER LAWRENCE R. SPRINCER
DAVID €. COMSTOCK, JR. W, esgndw.com (1936-2007)
BOBBIE L, FLYNT
Writey's Bmail:
OF COUNSEL: de
CHARLES L. RICHARDS Writer’s Voice Ml
Extension 109

March 17, 2015

Board of Professional Conduct
Supreme Court of Ohio

65 South Front Street, 57 Floor
Columbus, Ohio 43215-3431

Dear Sir/Madam:

T am writing this letter as a character witness with respect to the matter of Disciplinary Counsel
v. Bruce Martin Broyles, being Case No, 2014-106 on the docket of the Board of Professional
Conduct, T have known Mr, Broyles for more than one decade. 1 was surprised to learn that he
has been charged with violating the Code of Professional Conduct. Mr. Broyles has reviewed
the facts with me and has admitted to his errors. He now fully understands both the error of his
original conduct, as well as the subsequent errors by continuing to assert a position that was in
violation of the Professional Code. Mr. Broyles has expressed remorse to me and has indicated

his willingness to cooperate with the disciplinary process.

Mr. Broyles does not have any prior disciplinary offenses, He has an excellent reputation within
the community of providing quality legal services to those who might not otherwise afYord legal
services at larger firms and T do not believe, based upon my own knowledge and experience, that
Mr, Broyles is likely to appear before the Board again. While Mr. Broyles has admitted his
conduct and is agreeing (o be sanctioned, I do not believe that an actual suspension would be the

community’s best interest based upon his service to those clients truly in need.

If you have any questions or concems, please do not hesitate to call me,

Very truly yours,

DCIup




