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STATEMENT OF THE CASE

Defendant-Appellant Wilfredo Osorio was charged by way of indictment in the Lorain
County Court of Common Please with one count of aggravated vehicular homicide in violation
of R.C. 2903.06 (A)(1){a), a felony of the first degree; one count of aggravated vehicular
homicide in violation in violation of R.C. 2903.06(A)(2)(a) a felony of the second degree; one
count of vehicular homicide in violation of R.C. 2903.06;(A)(3)(a) a felony of the fourth degree;
two counts of operating a vehicle while under the influence of alcohol in violation of R.C.
4511.19 (A){1)(a) and (A)(1)(b), both misdemeanors of the first degree; and one count of
operating a motor vehicle without a valid license in violation of R.C. 4510.12 (A)(1) a
misdemeanor of the first degree.(R. at 1).Mr. Osorio entered a plea of not guilty to indictment
(R.at8), and the matter proceeded to a bench trial. (R.at49, 50; Tr. at 1-79).

At trial, Mr. Osorio’s motion for acquittal, pursuant to Crim.R. 29 was denied (Tr. at 54).
The trial court found Mr. Osorio not guilty of counts one, two, and four of the indictment, but
guilty of the remaining counts (R. at 50). The trial court sentenced Mr. Osorio to a total of thirty
months in prison (R. at 53; Tr. at 80-88; appendix A-1-6).

On February 8, 2013 Defendant-Appellant filed a notice of appeal to the Ninth District
Court of Appeals. Mr. Osorio raised three assignments of errors. First assignment of error, The
trial court committed plain error in finding Mr. Osorio guilty of a crime which was not charged
in the indictment in violation of his FIFTH, SIXTH, AND FOUTEENTH, amendments of the United
States Constitution, and Article 1 Section 10 of the Ohio State Constitution. Second assignment
of error, The guilty verdicts are against the sufficiency of the evidence in violation of Mr.
Osorio’s rights under the FIFTH, SIXTH, AND FOURTEENTH, amendments to the United States
Constitution, and Article 1, Section 10 of the Ohio State Constitution. Third assignment of error,
The guilty verdict for vehicular homicide is against the manifest weight of the evidence in
violation in violation of Mr. Osorio’s rights under the FIFTH, SIXTH, AND FOURTEENTH,
amendments to the United States Constitution, and Article 1, Section 10 of the Chio State
Constitution.

The trial court found Mr. Osorio guilty of Count three, vehicular homicide a violation of
R.C. 2903.06 ;(A)(3)(a) a felony of the fourth degree; Count five operating a vehicle while under
the influence of alcohol in violation of R.C. 4511.19 (A)(1)(b). Count six operating a motor
vehicle without a valid license in violation of R.C. 4510.12 (A)(1) a misdemeanor of the fourth
degree.



On appeal the Ninth District Court of appeals, sustained Mr. Osorio’s first assignment of
error. “The trial court convicted defendant of operating a motor vehicle without a valid license,
and the trial court committed plain error in convicting defendant of operating a vehicle without
a valid license, a crime that was no longer an indicted offence”. The trial court affirmed Mr.
Osorio’s other two assignments of errors.

Now Mr. Osorio appeals to the Ohio Supreme Court.



STATEMENT OF FACTS

The charges in the indictment were the result of an automobile accident in which Mr.
Osorio was the driver. As a result of the accident, Mr. Osorio’s girlfriend, who was a passenger
in the car, as killed.

At trial, Ohio State Trooper Shawn Kline testified that on December 5, 2013, he
responded to the scene of a single-car accident on Middle Ridge Road in Lorain, Chio. (Tr. At 20,
21. When he arrived at the accident scene, EMS and the fire department were already there.
Trpr. Kline took photographs and measurements os the scene which were introduced in
evidence.

Tpr. Kline described the weather at the time of the accident as “snowing and blowing,”
and the road was “covered with snow and ice.” (Tr. at 25-26, 40, 41,47). He described how the
portion of the road on which the accident occurred was particularly susceptible to ice and wind,
and was “the worst portion of the roadway.” (Tr. at 39). Tpr. Kline explained that, “ a lot of the
times woods close to the road will block the snow, kind of like a big snow fence, basically. And if
you have a big, open field, the wind will carry it across and a lot of the times will make that road
treacherous. In this portion of the road we'll call it to the north or west, it was pretty open, so
the snow was blowing across right there.”(Tr. At 26 ). Trp. Kline concluded that the snowy, icy
conditions were the cause of the accident; “Well, looking at the snow, we talked about the
snow because it was obvious that the vehicle lost control—just lost control and at that point
slid off the road. Once he was sliding, it appears there was no control from the driver or he was
unable to make a correction, and he just slid and hit the utility pole and the tree.” (Tr. At 28-
29).

The speed limit on thé road was 45 miles per hour.(Tr. at 38). Mr. Osorio told Tpr. Kline
that he thought he was traveling 40 miles per hour at the time of the accident. (Tr. at 38, 59,
62, 63).

After examining the accident scene, Tpr. Kline went to Amherst Hospital to speak with
Mr. Osorio. (Tr. at 29). Mr. Osorio told Tpr. Kline that he had been drinking at his parents’ house
earlier that day, and was on his way home to Sullivan, Ohio with his girlfriend when the
accident occurred. (Tr. at 30, 44). Mr. Osorio admitted that both he and his girlfriend had been
drinking rum at his parents’ house, and that he drove because his girlfriend didn’t feel good.
(Tr. at 45, 52).



At the hospital, Mr. Osorio consented to Tpr. Klines’s request to have his blood drawn. (Tr.
at 31, 34, 37, 46). The results of the blood test showed that Mr. Osorio had a blood-alcohol
content of .172 grams percent of alcohol per 100 milliliters of whole blood.)Tr. at 13, 17).
However as discussed the state failed to prove -all elements of the offence
as the statue requires.” A suspects blood must be withdrawn within three hours of the alleged
“violation” R.C. 4511.19(A){(1)(b).



PROPOSITION OF LAW

THE GUILTY VERDICTS ARE AGAINST THE SUFFICINCY OF THE
EVIDENCE IN VIOLATION OF MR. OSORIO’S RIGHTS UNDER THE
FITH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND ARTICLE 1 SECTION 10 OF THE
OHIO STATE CONSTITUION

A.

THE EVIDENCE IS INSUFFICIENT TO SHOW THAT MR. OSORIO WAS
DRIVING WITH A PROHIBITED BLOOD ALCOHOL CONTENT. R.C. 4511.19

(A)(1)(b)

Mr. Osorio was charged in count five of the indictment with driving under the influence in
violation of R.C. 4511.19 (A)(1)(b) which provides,

“No person shall operate any vehicle ***within this state,if, at the time of the
operation***[tlhe person has a concentration of eight-hundredths of a per cent or more but
less than seventeen-hundredth of an per cent by weight per unit volume of alcohol in the
person’s blood”

A suspects blood must be withdrawn “within three hours of the alleged violation” R.C. 4511.19
(D)(1)(b). The statue therefare requires the state to prove beyond a reasonable doubt that Mr.
Osorio operated a motor vehicle, and within three hours, had a blood-alcohol concentration in
excess of .08. The state failed to validate BMV Form 2255 at the time of the trial. No testimony
was given to show what the record meant.



State v. Hood, 135 Ohio St. 3d 137, 2012-Ohio-6208

“A witness is one who “bear]s] testimony” and that testimony “refers to a solemn
declaration or affirmation made for the purpose of establishing some fact”

At trial the state did not prove that Me. Osorio operated a motor vehicle, and within three
hours had a blood alcohol concentration in excess of .08. “The burden of proof for all elements
of the offence is upon the prosecution.” R.C. 2901.05

Moreover, the state presented no testimony to authenticate BMV Form 2255 regarding
when Mr. Osorio’s blood was drawn in relation to the accident. BMV Form 2255 is ‘testimonial”
evidence that gives Mr. Osorio the right to cross-examine a witness under the Confrontational
Clause of the Sixth amendment to the United States Constitution.

“To rank as “testimonial” a statement must have a “ primary purpose” of “establish[ing] or
prov[ing] past events potentially relevant to later criminal prosecution” Davis v. Washington
547 U.S. 813, 822, 126 S. Ct. 2266, 165 L. Ed.2d 224 (2006)

As such, Mr. Osorio’s conviction for operating a vehicle with a prohibited blood-alcohol
content must be reversed because there was insufficient evidence to show that his blood was
drawn within three hours of the accident as required by the statue R.C. 4511.19 (D)(1)(b).



PROPOSITION OF LAW

THE EVIDENCE WAS INSUFFICIENT TO SHOW THAT MR. OSORIO WAS EITHER
UNDER AN ACTIVE SUSPENSION, OR WAS DRIVING WITHOUT A VALID LICENSE
WHICH COULD NOT BE RENEWED WITHOUT EXAMINATION AND , AND MR.
OSORIO IS ONLY GUILTY OF A MISDEAMEANOR VEHICULAR HOMICIDE.

The issue of the status of Mr. Osorio’s driver’s license was relevant to counts three and six of
the indictment (R. at 1). Count six charged Mr. Osorio with operating a motor vehicle without a
valid license which prohibits “No person,***shall operate any motor vehicle ***unless the
person has a valid driver’s license” R.C. 4510.12 {A)(1). Count three charged Mr. Osorio with
vehicular homicide which prohibits “No person while operating or participating in the operation
of a motor vehicle,***shall cause the death of another**in***the following
way***Negligently” R.C. 2903.06 (A)(3)(a). A violation of 2903.06 (A)(1){a) is a misdemeanor of
the fourth degree if: “ at the time of the offense, the offender was driving under a suspension
or cancelation imposed under Chapter 4510 or any other provision of the Revised Code or was
operating a motor vehicle or motorcycle, did not have a a valid driver’s license, commercial
driver’s license, temporary instruction permit, probationa ry license, or commercial drivers
license without examination under section 4507.10 of the Revised Code” R.C. 2903.06 (C).

On appeal the Ninth District Court of appeals reversed Mr. Osorio’s first assignment of error.
Concluding “Here, the record clearly indicates that the trial court granted the State’s motion to
amend Count six of the indictment from operating a motor vehicle without a valid license, a
fourth degree misdemeanor, to failure to reinstate a license, a minor misdemeanor. Prior to
trial, the following exchange occurred:

[The State]: First, Your Honor, I’d ask to amend Count Six,***from operating a motor
vehicle without a valid license to a failure to reinstate,***| don’t have the exact code section,
but | do believe it’s a minor misdemeanor. And as a result of that, we’re going to stipulate to
some-to his driving records and to some medical record [.] The Court: Okay. Count Six now
charges failure to reinstate?



[The State]: Yes,Your Honor.

The Court: All right.

However, the trial court convicted Mr. Osorio of operating a motor vehicle without a valid
license. Thus, the trial court committed plain error in convicting Mr. Osorio of operating a
vehicle without a valid license, a crime that was no longer an indicted offense. State v. Osorio,
2015-Ohio-716, *P7

In summary, as discussed below the “felony” enhancement to vehicular homicide is identical
to the “mandatory prison” provision; both require that the driver be either under an “active
suspension” (State v. Hatfield, 11" Dist. No.2006-A-0033, 2007-Ohio-7130, P139 (emphasis
added) ), or if not under an active suspension, have an “invalid” license which cannot be
reinstated without taking an examination. Because the status of Mr. Osorio’s license serves to
elevate the degree of the offence of vehicular homicide, it is “an element of the crime which
must be proven beyond a reasonable doubt” Hatfield *P140 (quotation marks omitted).

The state introduced, without objection a certified copy of Mr. Osorio driving records. No
witness testified regarding what the record meant and, how they related to Mr. Osorio’s driving
status at the time of the accident. In their respective closing arguments both the State and
Defense asserted that Mr. Osorio’s license was “expired” (Tr. at 69, 72). And the State never
argued that Mr. Osorio was under a “suspension”, when the accident happened, or that he had
ever been under a suspension.

The trial court did not understand the enhancement factor, or how it applied to this case.
“The court has reviewed Revised Code 4511.19 and determined what affect, if any, the
defendant’s not having a valid driver’s license, or, if he had had a suspended license, would
have with respect to an enhancement for the offence. | have found that Mr. Osorio’s operator’s
license had been suspended, and if he were not eligible for the renewal of the license, it
wouldn’t have enhanced the degree of the crime, it would have made the sentenced imposed
mandatory” Tr. at 74-75, (emphasis added).

As discussed, the felony enhancement for negligent vehicular homicide (R.C. 2903.06
{A)(3)(a) and (C) } is identical to the “mandatory prison term” requirement of R.C.2903.06 (E);
both require a showing that the offender was either under an active “suspension”, or that he
did not have a “valid” license and was not eligible to renew it without examination.

The trials court opinion regarding the status of Mr. Osorio’s license indicates that the trial
court’s verdict is contrary to law.



And the States failure to raise an argument about the status of Mr. Osorio’s driver’s license at
the time of trial is an implication that the state failed to meet its burden of proof beyond a
reasonable doubt R.C. 2901.05 (A) “every person accused of an offence is presumed innocent

until proven guilty beyond a reasonable doubt, and the burden of proof for all elements of the
offence is upon the prosecution.”

In light of these findings this case raises a substantial constitutional question, involves a

felony enhancement and is one of public or great general interest. Where review should be
granted in this case



CONCLUSION

This case raises a substantial constitutional question, involves a felony and is

one of public or great general interest. Raview should be

granted In this case.

églé@é Lo Ty
ety Newoy ye
mﬂéafﬂir\ OH gy
(4p) 29I o!

CIIY. SiATE &7

DEFENDANT-APPELLANT, PRO SE

CERTIFICATE OF SERVICE
| hereby certify that a true copy of the foregoing Memorandum in Support of -

Jurisdiction of Appellant %JM 'Q/;@ Jr. . has been served by U.S. mail

postage pre-paid to /4 LTRA , F’rosecuting Aftorney
o

25 Kou// f?l ) 37’[%6/ , g;ivrfm I@f/ & Yo 35

9 day of f{m/

- v A IV

. this

L 20/5.

DEFENDANT-APPELLANT, PRO SE

#1011860



p4/14/2015 15:31 14492883573

- DDM 19

PAGE 81

Qutf ,.-: G
R w2 Ak
e =48 (i

CFILED
STATE OF-OHIO : o AL COUNT f IN THE COURT OF APPEALS
- )LQ' e lglNTH JUDICIAL DISTRICT

COUNTY OFLORAIN 5w -2 P & 5

\

STATE OF OHIO CLERK ; TR ,’ ik N* A No. 13CA010355
RON Hinur ,
Appellee
. v a7E DISTIAPPEAL FROM JUDGMENT
' o APPELLET ENTERED IN THE
WILFREDO OSORIO, JR. COURT OF COMMON PLEAS
COUNTY OF LORAIN, OHIO
Appellant CASENo.  11CR082450

DECISION AND JOURNAL ENTRY

Dated: March 2, 2015

MOORE, Judge.

91}  Appellant, Wilfredo Osorio, Jr., appeals from the January 4, 2013 judgment of the
Lorain C;)unty Court of Common Pleas. We affirm, in part, and reverse, in part.

L

{§2} This matter arises from a single-car accident that occurred on December 3, 2010.

At the time of the accident, Mr. Osorio was driving, and his girlfriend, Rachel Frahm, was @
: pas;séngcr in the car. A few days after the accidept, Ms. Frahm passed away as a result of her

injuries. : |

{93} Mr. Osorio was indicted for aggravated vehicular horuicide; in violation of R.C.
2903.06(AX1)(a), a felony of the first degree, aggravated vehicular homicide, in violation of
R.C. ’2903.06(A)(2}(a), a felony of the second degree, vehicular homicide, in violﬁtion of R.C.
2903.06(A)(3)(a), a felony of the fourth degree, operating a vehicle under the inﬂuenée of

alcohol and/or a drug of abuse, in violation of R.C. 4511.19(A)(1)(a)/(b), a misdemeanor of the
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first degree, and operating a motor vehicle without a valid license, in violation of R.C.
4510.12(A)(1), 2 misdemeanor of the fourth degree. Mr. Osorio pleaded not guilty to all charges
and the matter proceeded to bench trial.

(4} At trisl, Edward Yingling, 2 criminalist employed with the Ohio State Highway
Patrol, Trooper Shawn Kline, employed with the Ohio State Highway Patrol, and Elizabeth
Ickes, Ms, Frahm’s aunt, testified on behalf of the State. Mr. Osorio testified on his own behalf.
At the conclusion of testimony, the trial court found Mr. Osorio guilty of vehicular homicide, in
violation of R.C. 2903.06(A)(3)(=), operating a vehicle under the influence of alcohol and/or a
drug of abuse, in violation of R.C. 4511.19(&\)(’1)0)), and operating a motor vehicle without a
valid license, in violation of R.C. 4510.12(A)1). The trial court sentenced Mr. Osorio to thirty
months of imprisomneﬁt, suspended driving privileges for a period of five years commencing
after his release from prison, and imposed a fine in the amount of $375.

{5} Mr. Osorio appcaled, raising three assignments of error for our review.

|18

ASSIGNMENT OF ERROR 1

THE TRIAL COURT COMMITTED PLAIN ERROR IN FINDING MR.
OSORIO GUILTY OF A CRIME WHICH WAS NOT CHARGED IN THE
* INDICTMENT IN VIOLATION OF HIS RIGHTS UNDER THE FIFTH,
SIXTH, AND FOURTEENTH AMENDMENTS TO THE UNITED STATES

'CONSTITUTION, AND ARTICLE 1, SECTION 10 OF THE OHIO STATE
CONSTITUTION.

16} In his first assignment of error, Mr. Osorio argues that the trial court committed
plain error in finding him guilty of operating a motor vehicle without a valid license because,

prior to trial, the State moved to amend the charge in the indictment to failure to reinstate and the

trial court granted the State’s motion.
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{97} CrimR. 52(B) provides that “[p]lain errors or defects affecting substantial rights
may be noticed although they were not brought to the attention of the court.” “Notice of plain
error under Crim.R. 52(B) is to be taken with the utmost caution, under exceptional
circumstances and only to prevent a manifest miscamiage of justice.” State v. Long, 53 Ohio
St.2d 91 (1978), paragraph three of the syllabus. Furiber, to correct a plain error, all of the
féllowing elements must apply: “First, there must be an error, 1.e,, 2 deviation from the legal rule.
« * * Second, the error must be plain. To be “plain’ within the meaning of Crim.R. 52(B), an
error must be an ‘obvious’ defect in the trial proceedings. * * * Third, the epor must have
affected ‘substantial rights[ ]’ [to the extent that it] ¥ * * affected the outcome of the trial.” Stare
. Roper, 9t Dist. Summit No. 27025, 2014-Ohio-4786, 6, quoting State v. Benretr, 9th Dist.
Lorain No. 12CA010286, 2014-Ohio-160, § 64, quoting State v. Hardges, Sth Dist. Summit No.
24175, 2008-Ohio-5567, § 9. Here, the record clearly indicates that the trial court grented the
State’s motion to amend Count Six of the indictment from operating a motor vehicle without a
valid license, a fourth degree nﬂsﬂemeanor, to failure to reinstate a lipensc, a minor
misderaeanor. Prior to trial, the following exchange occurred:

[The State]: First, Your Honor, I’d ask to amend the charge on Count Six, * * *

from operating a motor vehicle without a valid license to a failure to reinstate, * *

"+ T don’t have the exact code section, but I believe it’s 2 minor misdemeanor.
- And a5 a result of that, we’re going to stipulate to some—to his driving records

and to some medical records[.] The Court: Okay. Count Six now charges failure
{o reinstate a license?

[The State]: Yes, Your Honor.

The Court: All right.
However, the trial court convicted Mr. Osorio of operating a motor vehicle without a valid
license. Thus, the trial court committed plain error in convicting Mr. Osorio of operating a

motor vehicle without a valid license, a crime that was no longer an indicted offense.
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{98} Accordingly, Mr. Osorio’s first assigmnént of error is sustained, and his
convictibn for operating a motor vehicle without a valid license is reversed. This matter is
remanded to the point of the error for the tnal court to determine whether Mr. Osorio is guilty of
the offense charged in the amended indictment.

ASSIGNMENT OF ERRO

THE GUILTY VERDICTS ARE AGAINST THE SUFFICIENCY OF THE
EVIDENCE IN VIOLATION OF M[R.] OSORIO’S RIGHTS UNDER THE
FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION, AND ARTICLE 1, SECTION 10 OF THE OHIO
STATE CONSTITUTION.

{19} In his second assignment of emror, Mr. Osorio argues that his convictions for
operating a vehicle under the influence of alcohol and/or a drug of abuse, in violation of R.C.
451 1.19(A)‘(1)(b), and operating a motor vehicle without a valid license, in violation of R.C.
4510.12(A){(1), are against the sufficiency of the evidence. Specifically, Mr. Osorio argues that
his conviction for operating a vehicle under the influence of alcohol and/or drug of abuse is
against the sufficiency of the evidence because (1) the State failed to introduce sufficient
evidence that his blood was drawn within three hours of the violation, and (2) the State failed to
present sufficient evidence that his blood-alcohol content was above the legal limit.

- {910} Mr. Osorio also specifically argues that his conviction for operating a motor
vehicle witbout a valid licensc'is vagainst the suffi;:iency of the s’:w;!idencé beﬁausé he was not
charged Witlh this offense in the amended indictment. He further argues that this affects the

enhancement of his conviction for neglipent homicide from a first degree misdemeanor to a

fourth degree felony.
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{11} “Whethet a conviction is supported by sufficient evidence is a question of law
that this Court reviews de novo.” State v. Williams, 9th Dist. Summit No. 24731, 2009-Ohio-
6955, Y 18, citing State v. Thompkins, 78 Ohio St.3d 380, 386 (1997).

An appellate court’s function when reviewing the sufficiency of the evidence to

support a criminal conviction is to examine the evidence admitted at trial fo

determine whether such evidence, if believed, would convince the average mind

of the defendant’s guilt beyond a reasonable doubt. The relevant inquiry is

whether, after viewing the evidence in a light most favorable to the prosecution,

any rational trier of fact could have found the essential elements of the crime
proven beyond a reasonable doubt.

State v. Jenks, 61 Ohio St3d 259 (1991), paragraph two of the syllabus.
(12} R.C.4511.19(AX(1) states that:

[n]o person shall operate any vehicle * * * within this state, if, at the time of the
operation, any of the following apply:

(b) [t]he person has a concentration of eight-hundredths of one per cent or more

but less than seventeen-hundredths of one per cent by weight per unit volume of
alcohol in the person's whole blood.

Further, pursuant fo R.C. 4511.13(D)(1)(b), “the [trial] court may admit evidence on the
concentration of alcobol * * * in the defendant’s whole blood * * * at the time of the alleged
violation as shown by cliemical analysis of the substance ’wiﬁxdrawn within three hours of the
time of the a.llegéd violation.”

{13} Here, the State presented the following evidence: (1) Ed Yingling, a criminalist,
testified that Mr. Osorio’s blood sample contained .172 grams of alcohol per rﬁilliliter of whole
bloed, (2) Mr. Yingling’s “Alcohol Analysis” report, marked as State’s Exhibit 4, verified this
test result, and (3) BMV Form 2255, marked as State’s Exhibit 9, indicated that the accident
occurred at *1930” hours, or 7:30 p.m., and Mr. Osorie’s blood was drawn at “2130” bours, or

9:30 p.m., within the requisite three hours of time.
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{914} In viewing the evidence in a light most favorable to the State, there is sufficient

evidence that, pursuant to R.C. 4511.19(A)(1)(b), Mr. Osorio was operating a vehicle while

under the influence of alcohol because he had a prohibited blood alcohol concentration at the

time of the accident

{815} Further, based upon our resolution of the first assignment of error, we decline to

undergo an analysis of whether there was sufficient evidence to support Mr. Osorio’s conviction,

kpu,rsuant to R.C. 4510.12(A)(1), for driving a motor vehicle without a valid license. However,

we will address Mr. Osorio’s sufficiency challenge as to the sentencing enhancement for his

conviction for negligent homicide.

{416} R.C. 2903.06(A)(3)(a) states that “[n]o person, while operating ¥ * * a motor

vehicle * * * shall cause the death of another * * * in [Jthe following [way]: [n]egligently[.]”

Additionally, R.C. 2903.06(C) states that:

Whoever violates division (A)(3) of this section is guilty of vehicular howicide.
Except as otherwise provided in this division, vehicular homicide is a
misdemeanor of the first degree. Vehicular homicide committed in violation of

- division (A)(3) of this section is a felony of the fourth degree if, at the time of the

offense, the offender was driving under a suspension or canceliation imposed
under Chapter 4510. or any other provision of the Revised Code or was operating
a motor véhicle * * * | did not have a valid driver’s license, commercial driver’s
license, temporary instruction permit, probationary licemse, or nonresident
operating privilege, and was not eligible for renewal of the offender’s driver’s

license or commercial driver’s license without examination under section; 450710

of the Revised Code][.] ’

R.C. 4507.10 states, in relevant part, that:

(A) Except as provided in section 4507.11 of the Revised Code, the registrar of
motor vehicles shall examine every applicant for a * * * driver’s license * * *
before issuing any such * * * license[.]

(B) Except as provided in section 4507.12 of the Revised Code, the registrar may
waive the examination of any person applying for the renewal of a driver’s license
* * ¥ issued under this chapter, if the person presents and surrenders either an
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unexpired license or endorsement or a license or endorsement which has expired
not mote than six months prior to the date of application.

(Erphasis added.)

{917} Here, in State’s Exhibit 1, there is evidence showing that Mr. Osorio’s driver’s
license expired on February 25, 2009, more than six months prior to the accident on December 35,
2010. As such, Mr. Osorio would have bad to take the driver’s examination prior to having his
license reinstated. See R.C. 4507.10(B). Therefore, in viewing the evidence in a light most
favorable to the State, there is sufficient evidence to support the sentencing enhancement, from a
first degree misdemeancr to a fourth degree felony, because Mr. Osorio was driving with a
sﬁsPendcd license at the time of the accident. See R.C. 2903.06(C).

{18} Accordingly, Mr. Osorio’s second assignment of egror is overruled.

ASSIGNMENT OF ERROR 1II

THE VERDICT FOR VEHICULAR HOMICIDE IS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE IN VIOLATION OF MR
OSORIO’S RIGHTS UNDER THE FIFTH, SIXTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND
ARTICLE 1, SECTION 10 OF THE OHIO STATE CONSTITUT ION.

919} In his third assignment of error, Mr. Osorio argues that his copviction for
vehicular homicide is against the manifest weight of the evidence. Specifically, Mr. Oscrio
argues that the accident was caused by bad weather, and not by a.substantial lapse of due care on

s part. The State responds By arguing that the evidence shows a substantial :lapse of due care
because M. Osorio could have chosen to drive more slowly in poor weather conditions, and Mr.
- Dsorio was legally intoxicated at the time of the crash.

{920} When a defendant asserts that his conviction is against the manifest weight of the

evidence:
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[Aln appellate court must review the entire record weigh the evidence and all
reasonable inferences, consider the credibility of witnesses and determine
whether, in resolving conflicts in the evidence, the trier of fact clearly lost jts way
and created such a manifest miscarriage of justice that the conviction must be
reversed and a new trial ordered.

State v. Otten, 33 Ohio App.3d 339, 340 (Sth Dist.1986). In making this determination, this
Court is mindful that “{e]valuating evidence and assessiné credibility are primarily for the trier
of fact.” (Citations omitted.) State v. Winchester, Sth Dist. Summit No. 26652, 2013-Ohio-
4683, § 4. “When a court of appeals reverses a judgment of a trial court on the basis that the
verdict is against the weight of the evidence, the appellate court sits as a ‘thirteenth juror’ and
disagrees with the fact[-]finder’s resolution of the conflicting testimony.” Thomplins, 78 Ohio
St.3d at 387, quoting Tibbs v. Florida, 457 US. 31, 42 (1982). An appeliate court should
exercise the power to reverse a judgment as against the manifest weight of the evidence only in
exceptional cases. Otten at 340. |

{921} As stated above, no person shall negligently cause the death of another while
operating a motor vehicle. See R.C. 2903.06(A)(3)(2). R.C. 2901.22(D) states that:

A'person acts negligently when, because of a substantial lapse from due care, he

fails to perceive or avoid a risk that his conduct may cause a certain result or may

be of a certain nature. A person is negligent with respect to circumstances when,

because’ of a substantial lapse from due care; he fails to percewe or avoid a risk
" that Such c1rcumstanoes may exist.

“Unde:r R. C 2901 22(D), somethmg more than ordmary neghgence is requlred to prove criminal
neghgcnce There must be a substantial Japse from due care.” Stafe v. Brady, 7th Dist.
Mahoning No. 13 MA 88, 2014-Ohio-5721, .28, citing State v. Dailey, 5th Dist. Morrow No.
2006-CA-0012, 2007-Ohio-2544, § 19. Further, “{t]be determination of whether a lapse of due

care is substantial is a question for the trier of fact.” State v. Seif, 112 Ohio App.3d 688, 693
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(12th Dist.1996). Moreover, “cubstantial” is another word for “material,” which means “being of
real importance or great consequence.” Id.

{922} Here Trooper Kline testified tﬁat, on the evening of the accident, “[i]t was
snowing and blow'ing” outside. He stated that “[iJt was not a super heavy snow but it was
spowing, and in that portion of the roadway. * % * the road was cdvercd with snow and ice[.]”
Trooper Kline iﬁdicated that, if a person were going to drive, “[they would] want to drive very
slow{ly].” Further, when asked how he saw this accident happening, Trooper Kline responded as
follows:

Well, looking at the snow, we talked about the snow because it was obvious that

the vehicle Jost control—just lost control and at that point slid off the road. Once

[the car] was sliding, it appears there was no centrol from [Mr. Osorio] or he was
unable to make a correction, and he just slid and hit the utility pole and the tree.

1423} Trooper Kline further indicated that he was unable to determine what speed Mr.
Osorioc had been traveling at the time of the accident. However, on cross-examination, Trooper
Kline stated that the speed lifnit in that area is 45 m.p,h., and that, at the hospital, Mr. Osorio téld
him he “thought he was going 40 [m.p.h.].” As to the general road conditions that night, Trooper
Kline testified, “_[t]hat rc;ad, it was—you had to be careful, you had to be careful driving on it. 1
mean, there was; snow on the roadway, so0 typicé.l December driving, I suppose, in the Cleveland,
Ohio area[.]” Trooper Kline also testified that Mr. Osorio admitted hé had been drinking earlier
that day, and when asked if he was intoxicated at the time of the accident, Mr. Osorio responded,
“ [p]ossiblyc"; ’
{924} Mr. Osorio testified that, on the day of the accident, be and Ms. Frahm started
drinking shots of rum at approximately 4:30 p.r,ri., while visiting his parents. He explained that

he “remember{ed]” drinking three to four shots of rum. He stated that Ms. Frahm asked him to
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drive home because she did not feel well. Mr. Oserio also testified that because it was snowing,
“[he] kne;v that [he] had to go a little bit slower than the speed limit{.]”

{425} Additionally, as stated above, Ed Yingling, a; criminalist employed with the Ohio
State Highway Patrol, testified that Mr. Osorio’s blood saraple showed .172 grams of alcohol per
milliliter of whole blood.

{926} Based upon the record before us, we conclude that the trial court could have
reasonably inferred that Mr. Osorio acted with a substantial lapse from due care at the time of the
accident. First, Mr. Osorio admitted that he had been drinking prior to the accident, and that he
was “possibly” in;coxicated at the time of the accident. Second, Mr. Osorio’s blood results
verified that he was legally intoxicated at the time of the accident. Third, Mr. Osorio admitted to
driwfing at a speed of approximately 40 m.p.h. at the time of the accident. Pl_;)urth, there was snow
and ice on the roadway that evening, and Officer Kline testified that if a person were going to
drive, “[they would] want to gln've very slow[iyj.” As such, we cannot conclude that the trial
court clearly lost its way and created such a manifest miscarriage of justice that Mr. Osorio’s
conviction for vehicular homicide must be reversed and a new trial ordered.

{427} Accordingly, Mr. Osorio’s third assignment of error is overruled.

1L

{928} In sustaining Mr. Osorio’s first assignment of error and overruling Mr. Osorio’s

second and third assignments of error, the judgment of the Lorain County Court,of Common

Pleas is affirmed, in part, reversed, in part, and remanded for further proceedings consistent with

this decision.

Judgment affinned, in part,
reversed, in part,
and cause remanded.
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There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Lorain, State of Ohio, to carry this judgment into execution. A certified copy of
this journal entry shall constitute the mandate, puréuant to App.R. 27.

Immediately upon the ﬁling hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the -
period for review shall begin to run. AppR. 22(C). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the
mailing in the docket, pursuant to App-R. 30.

Costs taxed equally to both parties.

CARLA MOORE
FOR THE COURT

HENSAL, P.J.
WHITMORE, J.
CONCUR.

APPEARANCES:

ROBERT CABRERA, Attorney at Law, for Appellant.

DENNIS P. WILL, Prosecuting Attomey, and MARY SLANCZKA, Assistant Prosecuting
Attorney, for Appellee.
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