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This case is a case of public or great general interest and involves a substantial

constitutional question.

This case present two critical issues involving Constitutional issues under
The United States Constitution, and a question of Ohio law: (1) whether an attorney
rent effective counsel when he or she fails to

deprive his client of 6th Amendm
object or withdraw a guilty plea once they are aware that it was not the plea they
rvepresented to their clien; (2) whether or not is a plea that is improperly induced

by mel o insuring that the defendant would receive a lesser sentence, is valid
t, and (3) whether

and does it v:xolate& the due process clause of the Mth
8 self—serving affiﬁavit that rebuts the reoord that a defendant plea was knowingly
and intelligently entered, sufficient to warrant relief or an evidentiary hearing.

In this matter, the court of appeals affirmed the lower court's decision
that Young did not submit sufficient evidence in his R.C. 5923.21 petition to
sustain a substantial claim that he was denied effective counsel, and that his
plea had been improperly induced by counsel.

Under Ohio’ law, "In a [R.C. 5923.21) petition for post-conviction relief,
which asserts ineffective agssistance of counsel, the petitioner bears the initial
burden to submit evidentiary documents containing sufficient operative facts to
demonstrate the lack of competent counsel and that the defense was prejudiced by
counsel's ineffectiveness," State v Pankey, 28 Ohioc St. 2d 58, 59.

This Court addressed issue of self-serving affidavits in post-conviction
matters: “[Wle recognize that every affidavit submitted by a post-conviction relief
petitioner is to some degree or another [°lself-serving, ('] such affidavits should
not lightly be deemed false as they are by definition a statement that the affiant
has sworn to be truthful and made under penalty of perjﬁryi" State v Calhoun, 86
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Chio 8t. 34 279, 284, 714 N.E. 24 9205. This Court further ewplained, "[Tlhat the

defendant must bear the initial burden of suhnitting affidavits

or other supportmg matenals to indicate that he is entitlad to relief Defendant
's cwn selfserving declaration or affidavits alleging a coerded gquilty plea are

imufficient to rebut tha remré on mview whida shcws that his plea was

vvlvm:&ry."

y v Kapper, 5 Ohic 8t. 3d 36, 38 448 N.E. 24 823.
"The petitioner's cwn affidavit may constitute sufficient corroborating

evidence vhere the pstitioner's knowledge. On the contrary, a petitioner's affidavit
that contains merely conclusory statements which are not fowﬂed upon particularized
facts which are within the petitioner's knowledge is insufficient to constitute
evidence in s\xpport of the petiticmr‘s allegations. In State v Smoot***ve
determined that the dﬁf@ﬁaﬂt’ﬂ own affidavit was sufficient to corroborate a
claim of ineffective assistance of counsel whera the deferdant alleged that: hia
counsel informed him on the mﬁ day of trial that: ’che State had offered him

a plea baxgain and that he rejected it. We found that his affidavit was sufficient
evidantiary material in suwcrt of his claim that his counsel failed to inform

him of a plea bargain because he had apecified facts demonstrating that his
coungel's error wés withiﬁ his knowledge,

"Similarly, the Eight Appellate District in State v Workman'**, found the
petitioner's own affidavit to be sufficient to donstitute corroborating evidence
where the petitioner supported his claim with facts within his knowledge. Rather
than just alleging in an affidavit that his counsel had not infommed of a plea
bargain, the petitioner supported the allagat;im with corrcborating facts. The
petitioner st:atad that after his conwviction, his coml visited him in jail.
Purthermore, t:he petitioner claimed that during their conversation, his counsel
told him that it looked like they should have accepted the plea bargain that he
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was offered. The Qatiticrm ali«age«i that hisg cbunsél nad not informed him of the
plea offer ber“fox,% that conversation. Again, this was found to be sufficlent evidence
in support of the petitioner's allegation that a plea offer had besn made and that
he waz not informed of the plea offer because the facts were within the petitioner's

knowledge. State v Hosking, 1998 Ohic App. LEXIS 228, *8-*10. In Young's affidavit,

he stated that ‘ , ;
on Decenber 7, 2009 defense counsel informed him that the State was still proffering
a 12 to 20 year open plea proffer***that on said day he agreed to accept the plea
proffer from the State®*that on December 9, 2005, defense counsel represented
to him the piea pmffer from tha ‘State, and aft@r?'%ﬁin" and discussing the plea
proffer with counsel he esfecutm his signature on it. Said fact:s wera within Young's
knowledge and were not merely conclusory statements. To support the affidavit,
- Young submitted the vecord which corrcborated Youwng's statements. In 9 of its
opinion, the court of appeals wrote:

"[A]ftar the caurt imposed consecutive sentence totaling 37 years,

Mr Young asked to address the court. He asserted that he had

! ]sigmdanopenpleadeal [for] 12 to 20 years [’} The
court responded, ['INot with me vou didn't,[*] while
defense counsel, contributed cznly the znigmatic remark,

{'] And that was the agreement.['] When Mr. Young again -

asserted his [’ jmﬂerstarﬂing [that he] was to sign a
12 to 20 open plea deal,[’'] the court ended the discussion

with the statment, {T)his was not a plea deal that you
plead to.[']

Defense counsel's statement was neither objective nor contradicts Youﬁg”s
affidavit and open-court statement that he signed a 12 to 20 year open plea.
In fact, the mcoxﬂ demonstrates that :i.me&iateiy following defense counsel
statement the court addressed defense counsel stating, "No sir.”

Young argued that trial counsel was ineffective for failing to move for
a vithdrawal of the plea pursuant to Crim. R. 32.1, and that his plea had been
improperly induced. The court of appeals rejécten‘i the arguments. In doing 8o,
it improperly determined
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the record. It wrote in 8 of its opinion:

"at the sentencing hearing, the assistant prosecuting

attorney requested [°lthe maximun sentence [the court]

can impose on this plea."#%*[and] [t]he®**prosecuting

attorney, without a word from Mr. Young or his counsel,

ultmately agreed with the court' statement that there -

had been ['][nlo prmzi%s[ I***‘{n}cv miﬁﬁents on

sentencing at all.”

However, the record affimmatively contradicts this £inding; it shows that the State
was not agreeing with’ the court but was repeating the court's statement. Furtheomore,
Young was infommed by counsel on the day that counsel represented to him the 12

to 20 year open plea deal that it was the murt'é e:‘iiscretim on what he would
sentence him to,in between the time range, and on the day of sentencing counsel
informed him that the court had not informed him Ofmtt}msantenaewmldbe.
Therefore, the court of appeals holding does nothing more but buttress Young claim
that he vas denied 6th Amendwent effective counsel.

Young chmxcltﬂe that this Court must accept jurisdiction to hear this case
and review the erroneous and dangerous decision of the court of appeals.

This case arises out of the Hamilton County Court of Common Pleas. In 2009 Young
plead guilty to mu}.tipl@ coumts of aggrav?ated mbbery ard a w.mt’ofl intimidation,
In 2010 Young was sentemeﬂ to 37 years. Young direct appeal was aﬁfiﬁned See State
v Young, 1st Dist. Hamilton No. C-100065 (Nov.17,2010), appeal not acaepted, 134
Ohio st. 3& 1486.

Young sought timely relief under 2953.21. The court of appeals dismissed
Young's appeal due to the court's entry did not include findings of facts and
conclusion of law. See 2012-Chio-1732.

The court then included finding of facts and conclusion of law and denied
the petition. Young appealed and the court of appeals affirmed the comnon pleas

court decision. This appeal ensued.



PROFOSITION OF LAW NO. I: Improperly Induced
Guilty Plea in leatlm of the Due Process
Clause of the 14th Amendme
Legal Argument: |
This Court has addressed that, “[a] guilty plea, if induced by promises
or threat which deprive it of the character of a voluntarily act is void. A

conviction based upon such a plea is open for collateral attack," State v Bowen,
da v United States, 368 U.S. 487, 493. This Court

52 chio St. 2d 27, 28; Mach
further explained, "[A] guilty plea induced by unfulfilled or unfulfillable

prauises ‘made by the court, the prwacutim or defense counsel is not valmtary
State v P, , 27 Ohlo Gt. 2& 92, 95; Brady v United States, 387 U, S. 742,

"A plea induced by a mistaken belief that a biding plea agreement has been made
is invalid even if its defendant's own attorney who is responsible for defendant's
mistaken belief," State v caum 1998 Ohio App. LEXIS 476, *14. In the case

sub judice, Young's plea was an product an irﬂuced, off-—the—reoord pmmise made
by defense oounsel that he would be sentencw to betmen the time frame of 12-20
years. Yet, Young was sentenced to 37 years

PROPOSTITION OF LAW NO. IX: Denial of smmmt
Bffective Counsel.

legal Argunent:

This Court held, "The Strickland tesL***appli@d to guiity pleas* mst show
that counsel's performance was defm:.ent***[and} that tl’m is a reascnable
probability that, but for counsel's errors, he wmlc‘i mt have pl%de& guilcy,
State v Xie, 62 Ohio St. 3d 521, 524. (Citation Omitted. ) "[A} defendant [who]
is represented by cmmsal Guring the plea process and entez:s his plea upon m
advice of cwml, the voluntaries of the plea depends on whether counsel's advice
['] was within the range of competence demanded of attorneys in criminal cases,"

Hill v Iockhart, 474 U.85, 52, 56. In this matter, counsel performance was
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deficient due to him failing to mva for withdrawal of the plea once he was aware
thermore, Young

that it was mt the agreement that he mpr@senta& to Young
submitted evidence revealm that

he ééeclined plea proffers that were f@f less time he was sentenced to; and he
submitted docunents sw&img that he was ready to move for trial.

m:n'm OF LawW NO. IIL: The Couxrt Abum it Discmtmn
By Denying an Evidentary Hearing.

Iegal Argumntz

This Court held, "We h@lﬁ that a trial courts decision granting or &anying
a¥fkpatition filed pursuant to R C. 2953.21 shwld be uphem absent abuse of
ﬂiscr@tlon," State v Gaﬂm: 112 Ohio St. 34 337 1{58 Young asserts that the

court abused its discretion whien 1t denied h:.m an evidentary hearing. As
demonstrated in his “Jurisdmt:.m Statafreﬁt“ Young submitted cred:.table evidence
to warrant an evidentary hearing.

Young respectfully submits that this Court must accepti‘ jurisdiction to

disrupt the lower courts ruling.

Orient, Chio 43146
PROOF O SERVICE

I do hai‘&by certify that a true am’i corract @py of the foregoing was mailed
to Paula Adam, 230 East Ninth Street, Cincinnati, Ohio 45202, by regular U.S.
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THE STATE OF OHIO, HAMILTON COUNTY

COURT OF COMMON PLEAS
7 CRIMINAL DIVISION
STATE OF GHIO S . Case No. B-0701436

‘Plaintiff-Respondent © (Judge Wést)
vs. ' FINDINGS OF FACT AND
CONCLUSIONS OF LAW
o SUNC LD AP LAYY,
AARONE. YOUNG ' ENTRY DENYING PETITION
. _ FOR POST-CONVICTION
Defendant-Petitioner * RELIEF

After a review of the Post-Conviction Petition, the State of Ohio's Memorandum -
in Opposition, and review of the entire record in this case, the Court determines that no
evidentiary hearing is required. The court makes the following Findings of Fact:

1. After entering a guilty plea, the defendant-petitioner was found guilty of nine
counts of Aggravated Robbery with firearm specifications and one count of
Intimidation of a Crime Victim/Witness.

2. The defendant-petitioner was sentenced to a total of thirty-seven years
incarceration.

3. The defendant-petitioner filed a petition for post-conviction relief pursuant to
R.C.2953.21 on November 2, 2010 and an amended petition on May 25, 2012.

4. The defendant-petitioner submitted his post-conviction petition without sufficient
evidentiary attachments. '

Applying the foregoing facts to the law of the State of Ohio, the court does

hereby issue the following Conclkusions of Law:

1. The doctrine of res judicata bars a court from conducting a hearing
on a post-conviction petition where the claims raised in the petition
either were raised or could have been raised, at trial or on direct

appeal.
\

\
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2. . Defendant-petitioner has failed to supply sufficient evidentiary
documentation, outside of what is provided in the existing record,
to support his claims,

3. The petition is subject to dismissal for failure to support the claim
" raised therein. - .

For all the foregoing Findings of Fact and Conclusions of Law, the Court hereby

denies Defendant’s petition and denies his request for an evidentiary hearing.

(Dot

dge John Andrew West,

COUNSEL:

Paufa E. Adams

- Assistant Prosecuting Attorney

230 E. Ninth Street, Suite 4000
Cincinnati, Qhio 45202

Aaron E. Young (#625-294)
Lorain Correctional Institution
2075 S. Avon Belden Road
Grafton, Ohio 44044

~‘Case: 1:13-cv-00715-SID-JGW Doc #: 11-1 Filed: 02/07/14 Page: 136 of 182 PAGEID #: 190
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OHIO FIRST DISTRICT COURT OF APPEALS

DEWINE, Judge.

{91} Aaron E. Youﬁg appeals from the Hamilton County Common Pleas
Court’s judgment denying his petition for postconviction relief. We affirm the court’s
judgment.

{92} Mr. Young was convicted in 2010 upon guilty pleas to multiple counts of
aggravated robbery and victim intimidation. We affirmed his convictions in his direct
appeal. See State v. Young, 1st Dist. Hamilton No. C-100065 (Nov. 17, 2010), appeal
not accepted, 134 Ohio St.3d 1486, 2013-0Ohio-902, 984 N.E.2d 29.

{93} Mr. Young also sought relief from his convictions in a timely filed
petition under R.C. 2953.21 for postconviction relief. We dismissed his initial appeal
from the denial of his postconviction petition, because the common pleas court’s entry
denying relief did not include findings of fact and conclusions of law. See State v.
Young, 1st Dist. Hamilton No. C-110274, 2012-Ohio-1732. Mr. Young then amended
his petition, and the common pleas court eﬁtered findings of fact and conclusions of law
and denied the petition as amended. This appeal followed.

The Appeal Was Timely

{94}  We reject at the outset the state’s suggestion in its briéf that this appeal
should be dismissed for laék of jurisdiction because Mr. Young filed his notice of appeal
almost two years after the common pleas court had denied his amencied postconviction
petition. The proceedings upon an R.C. 2953.21 petition for postconviction relief are
civil in nature and thus governed by the Ohio Rules of Appellate Procedure as they
apply to a civil action. State v. Nichols, 11 Ohio St.3d 40, 463 N.E.2d 375 (1984),
paragraph two of the syllabus. App.R. 4(A)(1) requires that a final order be appealed

within 30 days of its entry. But “[i]n a civil case, if the clerk has not completed service



OHIO FIRST DISTRICT COURT OF APPEALS

of the order within the three-day period prescribed in Civ.R. 58(B), the 30-day period(]
* * * hegin[s] to run on the date when the clerk actually completes service.” App.R.
4(A)(3). Thus, regardless of whether an appellant actually knows that a judgment has
been entered, the time for appealing that judgment begins to run only “upon service of
notice of the judgment and notation of service on the docket by the clerk of courts.”
Clermont Cty. Transp. Improvement Dist. v. Gator Milford, L.L.C., Slip Opinion No.
2015-Ohio-241, syllabus, overruling State ex rel. Hughes v. Celeste, 67 Ohio St.3d 429,
619 N.E.2d 412 (1993).

{ﬂS}; The common pleas court entered judgment denying Mr. Young's
amended postconviction petition on June 21, 2012. But the common pleas court did
not direct service of notice of the judgment, as required by Civ.R. 58(B), and thus the
clerk of courts did not “actually complete[] service” of notice of the judgment, as
required by App.R. 4(A)(3). Therefore, the 30-day period for appealing that judgment
has yet to begin to run, and this appeal must be said to have been timely filed.

Postconviction Relief Was Properly Denied

{€6} Mr. Young advances three assignments of error challenging the denial of
his postconviction petition. We find that each is without mertt.

{47} Mr. Young was indicted on nine counts of aggravated robbery, nine
counts of robbery, and three counts of intimidating a victim or witness. Before trial, he
withdrew his not-guilty pleas and entered guilty pleas to the nine counts of aggravated
robbery and a single count of victim intimidation, in exchange for the dismissal of the
remaining counts. At the plea hearing, the trial court thoroughly reviewed with Mr.
Young and his counsel the plea entry that Mr. Young had signed. The entry indicated

the potential sentence that he faced for each offense and reflected no agreement



OHIO FIRST DISTRICT COURT OF APPEALS

concerning the sentences to be imposed. The trial court accepted the pleas, found Mr.
Young guilty, ordered a presentence-investigation report, and set the matter for
sentencing, with no mention by Mr. Young, his counsel, or the assistant prosecuting
attorney of an agreement concerning sentencing.

{48} At the sentencing hearing, the assistant prosecuting attorney requested
“the maximum sentence [the court] can impose on this plea.” This request prompted
an exchange between the trial court and the assistant prosecuting attorney about
whether, in the course of plea negotiations, Mr. Young had “been given some leeway”
concerning sentencing. The assistant prosecuting attorney, without a word from Mr.
Young or his counsel, ultimately agreed with the court’s statement that there had been
“InJo promises[,] * * * [nJo commitment on sentencing at all.”

{49} But after the court imposed consecutive sentences totaling 37 years, Mr.
Young asked to address the court. He asserted that he had “signed an open plea deal
[for] 12 to 20 years.” The court responded, “Not with me you didn’t,” while defense
counsel contributed only the enigmatic remark, “And that was the agreement.” When
Mr. Young again asserted his “understanding [that'he] was to sign a 12 to 20 open plea
dedl,” the court ended the discussion with the statement, “[TThis was not a plea deal
that you plead to.”

{910} In his postconviction petition, Mr. Young sought relief from his
convictions on the ground that his guilty pleas had béen the unknowing and
unintelligent product of his trial counsel’s ineffectiveness. A postconviction claim may
be denied without a hearing when the petitioner fails to submit with his petition
evidentiary material setting forth sufficient operative facts to demonstrate substantive

grounds for relief. See R.C. 2953.21(C); State v. Pankey, 68 Ohio St.2d 58, 428 N.E.2d



OHIO FIRST DISTRICT COURT OF APPEALS

413 (1981); State v. Jackson, 64 Ohio St.2d 107, 413 N.E.2d 819 (1980). To prevail on a
postconviction claim of ineffective assistance of counsel, the petitioner must
demonstrate (1) that counsel’s performance fell below an objective standard of
reagonableness, and (2) that counsel’s deficient performance prejudiced him.
Strickland v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984);
State v. Bradley, 42 Ohio St.3d 136, 538 N.E.2d 373 (1989).

~ {11} In support of his postconviction challenge to his trial counsel’s
effectiveness, Mr. Young offered only his own affidavit. He asserted that, at the plea
hearing, he had been “oblivious to the fact” that the plea entry that the trial court had
“read * * * into the record * * * WASN'T the plea [entry] that he had just read over,
discussed and signed with his attorney,” and that he had been, until sentencing, “under
the impression that the Court had accepted his guilty plea[s] in réturn for an open 12 to
20 year plea [agreement] that the state had offered.” Counsel, he insisted, was
ineffective in neglecting to correct this mistaken “/mpression” and in failing to bring
this matter to the trial court’s attention.

{912} But the record shows that the trial court devoted considerable attention
to the matter. And before imposing sentence, the assistant prosecuting attorney agreed
with the triai court, without “bjecﬁon by Mr. Young or his counsel, that there had been
“Inlo promiseé[,] * % * [n]o commitment on sentencing at all.” Mr. Young asserted,
after he was sentenced and in his affidavit in support of his postconviction petition, that
there had been an agreed sentence, and that defense counsel had misled him
concerning the terms of his plea agreement. But these assertions are not otherwise

demonstrated. And the self-serving statements contained in his affidavit were
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insufficient as a matter of law to rebut evidence of record to the contrary. See State v.
Kapper, 5 Ohio St.3d 36, 448 N.E.2d 823 (1983).

{13} A postconviction petition is subject to “summary” denial when, as here,
the record “negative[s] the existence of facts sufficient to entitle the prisoner to relief.”
State v. Perry, 10 Ohio St.2d 175, 226 N.E.2d 104 (1967), paragraph three of the
syllabus. We, therefore, hold that the trial court properly denied Mr. Young’s petition.
See Pankey, 68 Ohio St. 2d at 59, 428 N.E.2d 413; Jackson, 64 Ohio St.2d 107, 413
N.E.2d 819, syllabus.

{9114} Accordingly, we overrule the assignments of error and affirm the court’s
judgment.

Judgment affirmed.

HENDON, P.J., and CUNNINGHAM, J., concur.

Please note:

The court has recorded its own entry on the date of the release of this opinion.
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