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This case is a case of . - iic or great general interest nd involves a substantial

comtitutioral stion®

This case p .^ two ^ritic : issues involving Constitutional issues under

States Constitution, and a question of Ohio law: (1) whether an attorney

deprive his client of 6th Amenftient effective ^ ^ when he or she fails to

object or wi h aw a guilty plea onoe they are , aware that it was. not the pl ^ they

rep . . . their clien; (2) or not is a plea that is improperlywhether induoed

by counsele `' uring that the defendant would r m3ve a lesser , is valid

and does it violates the due process clause of the 14th AmendmentP a ^ (3) whether

a self-saming affidavit that rebuts the reoord that a defendant plea was irgly

and intelligently entered, sufficient to warrant relief or an evi entiary hearing.

In this mat. , o f appeals affin lower court 's decision

that Y ^ did not ^ ^ ^^ ^ sufficient evidence in his R.C. 5923.21 petition to

sustain a substantial claim that he va ^ denied effective - I, and . . t his

plea 1y i 3.

Under . . - o law, "In a tR.C. 5923.21 1 petition for . t . victa.cn re2,i.efe

which asserts ineffective assis . of counsel, the petitioner. initial

burden to submit evidentiary doM,. . xwnts acan- : ng sufficient operative fa ct to

demomtrate the lack of canpatent counsel and that the defense was prej ^ ^ ed by

oounse1's i ^^ti ," . v Panbw, 28 Ohio St. 2d 58, 59.

This issue of self-serving affidavits in p. st icti^

matters: "(W)e r : ze that evexy affidavit ^ ^ ^ by a t . . iction relief

pp-titi is to so degree or another t ° I se1f-ser . , [' ) affidavits shouldsuch

not lightly be E lm as they are by definition a ^tatmmt that the affiant

has sworn to be truthful penalty of perjury," State v C m, 86
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Ohio St. 3d! 279e 284o 714 N.S. 2d 905. This Court further ]ea inedY '°[Tlhat the

. . t must initial burden of s itting affidavits

or other s: rting . i to indicate that is entitl e.. 1to r. l,ief. f - . - t

' s own 3selfserving declaration or aff: . . 'crits alleging a coer^Kd guilty plea

insufficient to r t the cn review which shows that his plea

3.unt . ®" te y ENMK, 5 Ohio St. 3d 36, 38 448 N.E. 2d 823.

"The . petiti : ' s awn affidavit may constitute sufficient - , at .

^vidown Wwxe the petitionertit,i o. - r ' s . i . On tr r , a petitio r ' $ affidavit

that oontains i.y - o. iu my sta : . . nts which are not fa i ri e,.

facts which &re wi , . titi on ' s k i e is insufficient to : . titute

evidence in ^ ^^ rt of the petit3: ' s a3legat.i . In v

tA that the defendant' a own affidavit was sufficient to c^^ ^ ^ ^-ata a

claim of ` ineffective assistanae of counsel defendant alleged that his

l infox on the second day of trial that the State offered him

a plea bargain and that he rejected it. We found thatthat his affidavit was sufficient

er . .. t . . y material in support of his claim that h4s counsel failed to inform

him of a plea he had . ^ ^ ified facts ^ ^t.ratirg that his

l' s error was wi ' l dg..

°`S. la. lyr the Eight Appellate District in ltft v f n the

petiti : . , ; s om affidavit to be sufficient to constitute co rat^ evidence

w: we the petitioner supported his claim with facts within his k. . . : 2 _ . e. Rather

than just alleging in an affidavit that his counsel had not informed of a plea

bargain,. the petitioner sep the allegation with cor. rating facts. The.

petitioner sta t that after his conviction, his c . : ei. visited him in jail.

-tYi rea the petitf -. claimed that during their conversatien, his counsel

y shm-ld bave . p . the plea bargain that hetold him that it looked. . , like
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was off r . The titi a-leged. trt,.̂^t ^Ia.^ c-aun l had not . formed him of the

plea offer eto^^ that con . ^ ^ati . Again, this was fo _ to be ^^ ^^ciant evidence

in support oi ^° petiti . $ s allegation Uzt a plea offer had bow -e . . ' that

he was rot infor. ^ of tnp- plea ^^f er bem ^^^ the ^^^^s were- withJaa . ch ^tir-icaner's

knwledge. gtate v Hosk;ins, 1998 Ohio App@ LEXIS 228® *8_.*7 Q. In Yomg' s aff ` vit,

he stat ` tnezt

on December 7, 2009 defermses c Ls l i^ornied him that the State was still proffering

a 12 to 20 year open plea proff h. ^t on said day he ^ ^ ^ ed to ac-m. .t the plea

PrOffer fr^ the State*** -. . t on DecemWr 9, 2009, defe , ^ ^^el repres- .ted

to him the plea proffer ,,F the State, am^ after .rsading .. d discussing ^ tkie plea

preaffer with counsel he exec-uted h1^ ^^g-n^tum on it. Saz^? ^^^ ^ were within Yamgi  s

knowledge and were not merely conclusory stat ts. 'lb support the affidavit,

Yourig si, ' t ^ t ix ' ^diich c ated Yoa ng' ^ stat- nts® In 19 of its

opinim, the court of appealr, otee

's (A^ ^ter t°-he court imposed consecutive -qemteri^ totalinci 37 years,
Mr. Young asked to address tte oourt. asserted that he had
C ° signed an open plea `. ' ^for 1. 12 to 20 years .t a ^ The
court ,, [ ' ]^^ with E^ you didn ' t, [ ^ ^ whi.e.e,

def^ ^ el contributed only Uie eni^^af-lc remark,
E ° ^ And that was the ag. mt. [ ^ ) When Mr. Young again
asserted his t' l . s i^ (that he] was to sign a
12to 20 open plea d, , I' 7 the the discussion
^ri^. the statement, [T]his was not a plea deal that you
p7 - d to. L ' J

Defense counsel's sta: e.. t was zeit,taer cbjective nor contradicts Ycung's

affidavit and open-court sta^ ^ ^ t that he
I
signed a 12 to 24 year open plea.

In fact, trates that i.at.ely following defensê ^ . l

stat. . t the court addressed def - counsel stating, "No ^ir. "

Yo . that trial counsel was ineffective for ^aiZ. ° g to move for

a withdrawal of the plea . . t to Crim. R w 32.1, and that his plea . . ...

improperly induced. The court of appeals rejected tne ar. . ts« In doing so,

it improperly detennined
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the d. It wrote in %8 of its opinion;

'"At the .^ng he ® the assistant prosecutirig
attorney requested ('] the . m senterxz [t court )
can ^ this pl .'°***[ ] [tJ he***prosecutlrag
attorney, wl ^ t a w : f . . Mr. Young or his oocns -^ ^ ,
ultimtely agreed with the .tt statement that there

[°J[nJo p. s£.. 1***'€n3o _ ts on
wntencing at all."

However, the record af fi tivet>^ ^:^ ^ cts this f ird` ; it shows that the State

was not agreeing w.idt he court but was . repeating ' ^ ^ ^^ Furtbermore,

Young was infmwd by c . 1 on the day - h ^ counsel represented to him the 12

to 20 .pl..a deal that it was '^^^discretion on what wouldyear

sentence him to, in between the tmw range, on the day of senteming counselancl

lnfor. that not informed him of what be®

T.. : . afore, the . , t of appeals holdi does ncath ^ e but but - s Yomig c1 a . `.

that he^s dmied 6th A erduent effective counsel.

Young conclude that this Court t accept juri dict% to hear this case

and e 1 erroneous decision of the t of appeals.

^ cir . ^^

arises out of lton County Court of . ora Pleas. In 2009 Youngthe

plead guilty to multiple ^ mts of aggravated robbery and a count of int` .. . tion®

In 2010 X ^ ^ to 37 y ar s. ^ ^ direct ^ affi^ d. See State

v Y ..... -, 1st Dist. Hami1° - N . C-100065 ( Nov.'47,20"ta) ® appwl not accepted, 134

Ohio St. 3d 1986 ®

Y. sought timely relief under.. 2953.21. of. ,al.s dl s . _

Young "s appeal due to ^ court's entry not include findings . of factsthe

conclusion of ^ .. See 2012 o-'i'?32 ®

The . l . finding of facts and coriclusion of law

the petition. Ymn appealed and the court of apWAls affinned the cmwn pleas

court decision. This appeal d.

^1



" ^RAMM IN SUPPM

W. W • properly iriduced
Guilty Plea in Violation of ^ ^ Process
Clause ^^^^^4th Affendwent.

„ -wxat.Legal

This Court has . addressed thatt "[a] guilty pl . , if induced by p cises

or threat . ` ^ ^ ^ rive it of t h. . ac e -: of a volux ily act is void. A

. , victa upon s . h a p:^ea is open for col^^eral attack," . : _te v Bowen. ®

52 Ohio St. 2d 27, 2$^ ^^^ y Un1. Sta , 368 U.S. 487, 493. This Court

fur . la. .® "[A] 'lty p by unfulfilled or unfulfil le

prcmises s'made, by the , the prowcuticn or defense ommse,1 is not vobx-,.

StAte v Piacalla® 27 Ohio St. 2.. ® 92, 95; prg& v tlni,ted Mta s 387 U.S. 742®

"A plea induced by a mistaken belief that a biding plea ^ ^ ^^^ has been made

is invalid eye. if its defe: - t' ^ ^ atto is ^^ ^ sib1,e for d: da t' s

mu,s _ . belief," ^State v +^.ins, 1998 Ohio -. . LEXIS 475 ^ *14. In the case

sub7^icer Yo : ^ s plea an ^ ct an ind' aWy off-t.he-re. ' d ^ se made,

by def ^- counsel that he would ^ be seritenced to bebmeen the time frame of 12-20

years. y^^ ,, Young sentenced to 37 y ,

CL? LW ND. n: Denial of 6th Am ° ment
Effective Cmmsel.

Legal ArgWient:

7his Court held, "The Strickland test***applied to guilty gl ^*Jftust show

that counsel' ^ ^ ^ ^ ^ormanoo was d icient . i40j that there is a ^ nab1e

, a ^probability that, but for counsel's errors,, i-ia would not have pleaded quil.ty,

^^te v 3Cf.e, 62 - h o St. 3d 521d 524. (Citation t^.tt . ) $®[A] defendant (who]

is represented by counsel - ^ ing the plea process and enters his,pl the

advice of ^ sal` the volaan ^ ies of €^ plea depends cn whe . ' ^ ^ el^ ^ advice

[' 1 was wi . i range of ^c,^^ dem . - of att. . ^ ^^ys in criminal ^ases® "

HM v 'Loc°tdoxt, 474 U.S. 52 Q 56. In this crat : , counsel performance was

Is



d fici ^ due to him failing to move for withdrawal^wa1. of the plea onoe he was aware

that it was not the agr t that he ^^ ^ ^ ^ ^^ to Yo w =re® Young

s- ° t . evidence revealing that

he declined plea proffers . that ^ for less It°`m he was sent. ..- to; and he

s ., ^ted d. . ts showing ^ ^ ^ he was ready to move for tri.a1.

CF LAW ND. nl: The Court A' ^ ^ It Discretion
By nyi-w, an Evidentary ^earirig.

Legal Argmmt.,

This Court held® "We hold that a decision granting or denying

a***petition filed pursuant to R.C. 2953.21 should be upheld absent abuse of

di^cr^^ion, " State w ^ 112 Ohio Stw 3d 337, 1[58® Yo asserts that the

^ abused its discretion when it denied him an evidentary hearing. As

de nstra. in his "Jurisdiction Sta. tementE"® Yomg submitted creditable evidence`

to warrant evidentary ^

JM

Young respectfully s . ts that this Court must accept jurisdiction to

disrupt the lower courts ruling.

Res f ul.l,y s t ,

1 12 Route 762

Orient, Ohio 43146

PF4W. ^ SEMCE

I do hereby certify that a true correct copy of the f^^ ^ ^ was mailed

to Paula Adam, 230 East Ninth Street, Cinc' ti, Ohio 45202,, by regular U.S.
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'Case: 1:13-cv-00715-SJD-JGV!/ Doc #: 11-1 Filed: 02/07/14 Page: 135 of 182 PAGEID #: 189

THE STATE OF OHIO, HAMILTON COUNTY JUN 2.4 7012

COURT OF COMMON PLEAS

CRIMINAL DIVISION

STATE OF OHIO Case No. D-0701436

Plaintiff-Respondent . (Judge West)

vs.

AARON E. YOUNG

Defendant-Petitioner

FINDINGS OF FACT AND
CONCLUSIONS OF LAW,
ENTRY DENYING PETITION
FOR POST-CONVICTION
RELIEF

After a review of the Post-Conviction Petition, the State of Ohio's Memorandum

in Opposition, and review of the entire record in this case, the Court determines that no

evidentiary hearing is required. The court makes the following Findings of Fact:

1. After entering a guilty plea, ttie defendant-petitioner was found guilty of nine
counts of Aggravated Robbery with firearm specifications and one count of
Intimidation of a Crime Victim/Witness.

2. The defendant-petitioner was sentenced to a total of thirty-seven years
incarceration.

3. The defendant-petitioner filed a petition for post-conviction relief pursuant to
R.C.2953.21 on November 2, 2010 and an amended petition on May 25, 2012.

4. The defendant-petitioner submitted his post-conviction petition without sufficient
evidentiary attachments.

Applying the foregoing facts to the law of the State of Ohio, the co,,.art does

hereby issue the following Conclusions of Law:

1 The doctrine of res judicata bars a court from conducting a hearing
on a post-conviction petition where the claims raised in the petition
either were raised or could have been raised, at trial or on direct
appeal.

D98109418
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'Case: 1:13-cv-00715-SJD-JGW Doc #: 11-1 Filed: 02007/14 Page: 136 of 182 PAGEID #: 190

2. Defendant-petitioner has failed to supply sufficient evidentiary
documentation, outside of what is provided in the existing record,
to stipport his claims.

3. The petition is subject to dismissal for failure to support the claim
raised therein.

For all the foregoing Findings of Fact and Conclusions of Law, the Court hereby

denies Defendant's petition and denies his request for an evidentiary hearing,

dge John Andrew West;

COUNSEL:

Paula E. Adams
Assistant Prosecuting Attorney
230 E. Ninth Street, Suite 4000
Cincinnati, Ohio 45202

Aaron E. Young (#625-294)
Lorain Correctional Institution
2075 S. Avon Belden Road
Grafton, Ohio 44044

2
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TRACY IvirvKLEa

HAMILTON COUNTY, OHIO sA^^`TOrv COURTS

STATE OF OHIO,

Respondent-Appellee,

vs.

AARON E. YOUNG,

Petitioner-Appellant.

APPEAL NO. C-14o236
TRIAL NO. B-o7o1436
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PRESENTED TO THE CLERK
OF COURTS FOR FILING
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Criminal Appeal From: Hamilton County Court of Common Pleas

Judgment Appealed From Is: Affirmed
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Joseph T. Deters, Hamilton County Prosecuting Attorney, and Paula E. Adams,
Assistant Prosecuting Attorney, for Respondent-Appellee,

Aaron E. Young, pro se.

Please note: we have removed this case from the accelerated calendar.



OHIO FIRST DISTRICT COURT OF APPEALS

DEWINE, Judge.

{¶1} Aaron E. Young appeals from the Hamilton County Common Pleas

Court's judgment denying his petition for posteonviction relief. We affirm the court's

judgment.

{¶2} Mr. Young was convicted in 2030 upon guilty pleas to multiple counts of

aggravated robbery and victim intimidation. We affirmed his convictions in his direct

appeal. See State i). Young, xst Dist. Hamilton No. C-1ooo65 (Nov. 17, 2010), appeal

not accepted, 134 Ohio St.3d 1486, 2013-Ohio-902, 984 N.E.2d 29.

{¶3} Mr. Young also sought relief from his convictions in a timely filed

petition under R.C. 2953.21 for postconviction relief. We dismissed his initial appeal.

from the denial of his postconviction petition, because the common pleas court's entry

denying relief did not include findings of fact and conclusions of law. See State v.

Yoting, 1st Dist. Hamilton No. C-11o274, 2012-Ohio-1732. Mr. Young then amended

his petition, and the common pleas court entered findings of fact and conclusions of law

and denied the petition as amended. This appeal followed.

The Appeal Was Timely

{¶4} We reject at the outset the state's suggestion in its brief that this appeal

should be dismissed for lack of jurisdiction because Mr. Young filed his notice of appeal

almost two years after the common pleas court had denied his amended postconviction

petition. The proceedings upon an R.C. 2953.21 petition for postconviction relief are

civil in nature and thus governed by the Ohio Rules of Appellate Procedure as they

apply to a civil action. State v. Nichols, 11 Ohio St.3d 40, 463 N.E.2d 375 (1984),

paragraph two of the syllabus, App.R. 4(A)(1) requires that a final order be appealed

within 3o days of its entry. But "[i]n a civil case, if the clerk has not completed service

2



OIIIO FIRST DISTRICT COURT OF APPEALS

of the order within the three-day period prescribed in Civ.R. 58(B), the 3o-day period[]

* * * begin[s] to run on the date when the clerk actually completes service." App.R.

4(A)(3). Thus, regardless of whether an appellant actually knows that a judgment has

been entered, the time for appealing that judgment begins to run only "upon service of

notice of the judgment and notation of service on the docket by the clerk of courts."

Clermont Cty. Transp. Inlprovement Dist. U. Gator Milford, L.L.C., Slip Opinion No.

2015-OhiO-241, syllabus, overruling State ex rel. Hughes v. Celeste, 67 Ohio St.3d 429,

619 N.E.2d 412 (1993).

{¶5} The common pleas court entered judgment denying Mr. Young's

amended postconviction petition on June 21, 2012. But the common pleas court did

not direct service of notice of the judgment, as required by Civ.R. 58(B), and thus the

clerk of courts did not "actually complete[] service" of notice of the judgment, as

required by App.R. 4(A)(3). Therefore, the 3o-day period for appealing that judgment

has yet to begin to run, and this appeal must be said to have been timely filed.

Postconviction Relief Was Properly Denied

{¶6} Mr. Young advances three assignments of error challenging the denial of

his postconviction petition. We find that each is without merit.

{r} Mr. Young was indicted on nine counts of aggravated robbery, nine

counts of robbery, and three counts of intimidating a victim or witness. Before trial, he

withdrew his not-guilty pleas and entered guilty pleas to the nine counts of aggravated

robbery and a single count of victim intimidation, in exchange for the dismissal of the

remaining counts. At the plea hearing, the trial court thoroughly reviewed with Mr.

Young and his counsel the plea entry that Mr. Young had signed. The entry indicated

the potential sentence that he faced for each offense and reflected no agreement

3



OMO FriZST DISTRICT COURT OF APPEALS

concerning the sentences to be imposed. The trial court accepted the pleas, found Mr.

Young guilty, ordered a presentence-investigation report, and set the matter for

sentencing, with no mention by Mr. Young, his counsel, or the assistant prosecuting

attorney of an agreement concerning sentencing.

{¶8} At the sentencing hearing, the assistant prosecuting attorney requested

"the maximum sentence [the court] can impose on this plea." This request prompted

an exchange between the trial court and the assistant prosecuting attorney about

whether, in the course of plea negotiations, Mr. Young had "been given some leeway"

concerning sentencing. The assistant prosecuting attorney, without a word from Mr.

Young or his counsel, ultimately agreed Adth the court's statement that there had been

"[n]o promises[,] *#*[n]o commitment on sentencing at all."

{¶9} But after the court imposed consecutive sentences totaling 37 years, Mr.

Young asked to address the court. He asserted that he had "signed an open plea deal

[for] 12 to 20 years." The court responded, "Not with me you didn't," while defense

counsel contributed only the enigmatic remark, "And that was the agreement." When

Mr. Young again asserted his "understanding [that he] was to sign a 12 to 20 open plea

dedl," the court ended the discussion with the statement, "[T]his was not a plea deal

that you plea_d to. "

{T10} In his postconviction petition, Mr. Young sought relief from his

convictions on the ground that his guilty pleas had been the unknowing and

unintelligent product of his trial counsel's ineffectiveness. A postconviction claim may

be denied without a hearing when the petitioner fails to submit with his petition

evidentiary material setting forth sufficient operative facts to demonstrate substantive

grounds for relief. See R.C. 2953.21(C); State v. Pankey, 68 Ohio St.2d 58, 428 N.E.2d

4



OHYO FIt2.ST DISTRICT COURT OF AI'PEALS

413 (1981); State v. Jackson, 64 Ohio St.2d 107, 413 N.E.2d 819 (198o). To prevail on a

postconviction claim of ineffective assistance of counsel, the petitioner must

demonstrate (1) that counsel's performance fell below an objective standard of

reasonableness, and (2) that counsel's deficient performance prejudiced him.

Strickland v. Washington, 466 U.S. 668, 694,104 S.Ct. 2052, 8o L.Ed.2d 674 (1984);

State v. Bradley, 42 Ohio St.3d 136,538 N.E.2d 373 (1989).

{¶11} In support of his postconviction challenge to his trial counsel's

effectiveness, Mr. Young offered only his own affidavit. He asserted that, at the plea

hearing, he had been "oblivious to the fact" that the plea entry that the trial court had

"read * * * into the record ^** WASN'T the plea [entry] that he had just read over,

discussed and signed with his attorney," and that he had been, until sentencing, "under

the impression that the Court had accepted his guilty plea[s] in return for an open 12 to

20 year plea [agreement] that the state had offered," Counsel, he insisted, was

ineffective in neglecting to correct this mistaken "impression" and in failing to bring

this matter to the trial court's attention.

{¶12} But the record shows that the trial court devoted considerable attention

to the matter. And before imposing sentence, the assistant prosecuting attorney agreed

wwith the triai cour4, without o1^;veiorY by Mr. Yourig or his counsel, that there had been

"[n]o promises[,] ^**[n]o commitment on sentencing at all." Mr. Young asserted,

after he was sentenced and in his affidavit in support of his postconviction petition, that

there had been an agreed sentence, and that defense counsel had misled him

concerning the terms of his plea agreement. But these assertions are not otherwise

demonstrated. And the self-serving statements contained in his affidavit were

6



OHIO FIlZST DISTRICT COURT OF APPEALS

insufficient as a matter of law to rebut evidence of record to the contrary. See State v.

Kapper, 5 Ohio St.3d 36,448 N.E.2d 823 (1983).

{¶l3} A postconviction petition is subject to "summary" denial when, as here,

the record "negative[s] the existence of facts sufficient to entitle the prisoner to relief."

State v. Perry, lo Ohio St.2d 175, 226 N.E.2d 104 (1967), paragraph three of the

syllabus. We, therefore, hold that the trial court properly denied Mr. Young's petition.

See Pankey, 68 OhJ*o St. 2d. at 59, 428 N.E. =d 413; Jackson, 64 Ohio St.2d 107, 413

N.E.2d 81g, syllabus.

{¶14} Accordingly, we overrule the assignments of error and affirm the court's

judgment.

Judgment affirmed.

HENDON, P.J., and CUNNINGHAni, J., concur.

Please note:

The court has recorded its own entry on the date of the release of this opinion.
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