
No. 2015-0173

In the Supreme Court of Ohio
_________________

ORIGINAL ACTION FOR WRIT OF PROHIBITION AND MANDAMUS

_________________

STATE ex rel. AYMAN DAHMAN, M.D., ET AL.,

Relators,

v.

THE HONORABLE BRIAN J. CORRIGAN, ET AL.

Respondents.

RELATORS’ MOTION FOR ALTERNATIVE
WRIT AND MEMORANDUM IN SUPPORT OF WRIT

TIMOTHY J. McGINTY, Prosecuting
Attorney of Cuyahoga County, Ohio
CHARLES E. HANNAN * (0037153)
Assistant Prosecuting Attorney
*Counsel of Record

The Justice Center, Courts Tower, 8th Floor
1200 Ontario Street
Cleveland, OH 44113
Telephone: 216.443.7758
Facsimile: 216.443.7602
channan@prosecutor.cuyahogacounty.us

Counsel for Respondents Hon. John J. Russo
and Hon. Brian J. Corrigan of the Cuyahoga
County Court of Common Pleas

ANNA MOORE CARULAS (0037161)
STEPHEN W. FUNK* (0058506)
*Counsel of Record
Roetzel & Andress, LPA
One Cleveland Center, Suite 900
1375 East Ninth Street
Cleveland, OH 44114
Telephone: 216.623.0150
Facsimile: 216.623.0134
acarulas@ralaw.com
sfunk@ralaw.com

Counsel for Relators Ayman Dahman, M.D. and
Mary Jo Alverson, CNM

Supreme Court of Ohio Clerk of Court - Filed April 17, 2015 - Case No. 2015-0173



i

TABLE OF CONTENTS

INTRODUCTION ................................................................................................................................1

STATEMENT OF FACTS ..................................................................................................................3

LAW AND ARGUMENT ...................................................................................................................6

A. Any Deviations From The Individual Assignment System Must Be
Undertaken In Accordance With The Mandatory Requirements Of Sup.
R. 36(B) And The Local Rules Of The Common Pleas Court. ................................8

B. Relators Do Not Need To Establish That They Have An Adequate
Remedy At Law. ........................................................................................................15

CONCLUSION...................................................................................................................................19

PROOF OF SERVICE .......................................................................................................................20



ii

TABLE OF AUTHORITIES

Cases

Berger v. Berger, 3 Ohio App.3d 125, 443 N.E.2d 1375 (8th Dist. 1981) ......................................13

Brickman & Sons, Inc. v. National City Bank, 106 Ohio St.3d 30, 2005-Ohio-3559,
830 N.E.2d 1151 (2005) ........................................................................................... 13, 14, 18

State ex rel. Adams v. Gusweiler, 30 Ohio St.2d 326, 285 N.E.2d 22 (1972) ..................... 7, 15, 18

State ex rel. Bell v. Pfeiffer, 131 Ohio St.3d 114, 2012-Ohio-54, 961 N.E.2d 181........................15

State ex rel. Berger v. McMonagle, 6 Ohio St.3d 28, 451 N.E.2d 225 (1983) .................15, passim

State ex rel. Cleveland Elec. Illum. Co. v. Cuyahoga County Court of Common Pleas,
88 Ohio St.3d 447, 727 N.E.2d 900 (2000) ............................................................................7

State ex rel. Cleveland v. Sutula, 127 Ohio St.3d 131, 2010-Ohio-5039, 937 N.E.2d 88 .............15

State ex rel. Engelhart v. Russo, 131 Ohio St.3d 137, 2012-Ohio-47, 961 N.E.2d 118 ..................7

State ex rel. Hamilton Cnty. Bd. of Comm’rs v. Hamilton Cnty. Court of Common
Pleas, 126 Ohio St.3d 111, 2010-Ohio-2467, 931 N.E.2d 98.............................................15

State ex rel. Ohio Edison Co. v. Parrott, 73 Ohio St.3d 705, 654 N.E.2d 106 (1995) ....................7

State ex rel. Peffer v. Russo, 110 Ohio St.3d 175, 2006-Ohio-4092, 852 N.E. 2d 170........... 11, 18

State ex rel. State v. Lewis, 99 Ohio St.3d 97, 2003-Ohio-2476, 789 N.E.2d 195.........................15

Constitutional Provisions

Ohio Constitution, Article IV, Section 5.............................................................................................8

Ohio Constitution, Article IV, Section 5(A)(1) ..................................................................................8

Ohio Constitution, Article IV, Section 5(A)(3) ..................................................................................4

Statutes

Ohio Revised Code 2701.03 ................................................................................................................4



iii

Rules of Civil Procedure

Civ. R. 36(B) ...................................................................................................................................2, 18

Civ. R. 41(A)...................................................................................................................................7, 11

Civ. R. 42 ............................................................................................................................................10

Rules of Superintendence

Sup. R. 3(B) (former version) ..................................................................................................... 13, 17

Sup. R. 4 (former version)..................................................................................................................18

Sup. R. 4.01......................................................................................................................12, 13, 17, 18

Sup. R. 9 (former version)..................................................................................................................17

Sup. R. 36(B) .......................................................................................................................... 1, passim

Sup. R. 36, Commentary (1997) ........................................................................................................12

Local Rules

Cuyahoga County Court of Common Pleas, Local Rule 2.0 ...........................................................12

Cuyahoga County Court of Common Pleas, Local Rule 15.0 ............................................. 1, passim

Franklin County Court of Common Pleas, Local Rule 31 .................................................................9

Hamilton County Court of Common Pleas, Local Rule 7 .................................................................9

Lucas County Court of Common Pleas, Local Rule 5.02 ..................................................................9

Montgomery County Court of Common Pleas, Local Rule 1.19 ......................................................9



1

INTRODUCTION

This original action seeks to remedy the wholly unauthorized and completely unjustified

re-assignment of a medical malpractice case in blatant violation of the individual assignment

system mandated by Rule 36(B) of the Rules of Superintendence. Sup. R. 36(B) mandates that

each multi-judge general division of the court of common pleas must adopt an “individual

assignment system,” which “means the system in which, upon filing in or transfer to the court or

a division of the court, a case immediately is assigned by lot to a judge of the division, who

becomes primarily responsible for the determination of every issue and proceeding in the case

until termination.” Id. Although Sup. R. 36(B)(2) provides that “modifications to the individual

assignment system may be adopted” by the local courts, it expressly provides that “[a]ny

modifications shall satisfy divisions (B)(1)(a) to (c) of this rule and shall be adopted by local rule

of court.” Id. (emphasis added).

Here, unlike the many other common pleas courts in the State of Ohio, the Cuyahoga

County Court of Common Pleas has never adopted a local rule that authorizes the re-assignment

of cases to visiting judges in accordance with Sup. R. 36(B). Although it has been the long-

standing custom and practice for judges in Cuyahoga County to permit visiting judges to try their

cases with the consent of the parties, there is no local rule in Cuyahoga County that authorizes

the re-assignment of civil cases to visiting judges for all purposes, particularly where, as here, the

randomly assigned judge is not “unavailable,” and there is no other legitimate basis for deviating

from the individual assignment system mandated by Sup. R. 36(B). To the contrary, Cuyahoga

County Local Rule 15.0 expressly mandates that all civil cases must be assigned to judges by

“random selection” and then only authorizes the re-assignment of cases in certain limited

circumstances that are not present in this case. (See Affidavit of Anna M. Carulas, Esq., Ex. B,

Local Rule 15.0 of the Cuyahoga County Court of Common Pleas).
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Notwithstanding this fact, Respondent Brian Corrigan, the randomly assigned judge in

the underlying malpractice case, along with Respondent John Russo, the Administrative Judge,

issued two Journal Entries on January 30, 2015, that temporarily “transferred” the case to

Visiting Judge Lillian Greene for a trial on February 2, 2015, “due to the unavailability of

original Judge Brian J. Corrigan.” (See Carulas Aff., Ex. A, Docket of Hastings v. Southwest

General Health Center, Case No. CV-12-785788, Journal Entry, dated 1/30/2015) (copy

attached). Thereafter, even though the February 2nd trial was continued and even though Judge

Corrigan is no longer “unavailable,” the Docket shows that there was a second, manual docket

entry, dated February 9, 2015, that was not signed by any judge, but which states: “VISITING

JUDGE LILLIAN J. GREENE ASSIGNED TO CASE (MANUALLY).” (Id., Docket Entry,

dated 2/9/2015). Thus, even though Judge Corrigan is no longer unavailable, the Hastings case

now has been re-assigned to Visiting Judge Lillian Greene for all purposes in direct violation of

the mandatory requirements of Sup. R. 36(B).

Since there is no written order relating to the February 9th Docket Entry, it is far from

clear who actually approved and filed the docket entry, let alone the reasons for the arbitrary re-

assignment of the case to Visiting Judge Greene in violation of the individual assignment system

mandated by Civ. R. 36(B). Indeed, since Judge Corrigan is no longer “unavailable” to try the

case, it is far from clear why this case should be re-assigned to Visiting Judge Greene at all,

particularly given that the Cuyahoga County Court of Common Pleas has not adopted a local rule

that authorizes the re-assignment of cases to visiting judges and defines the authority that a

visiting judge may exercise over a case. Judge Greene therefore is clearly and patently without

any lawful authority to exercise any jurisdiction over the Hastings case, including making any

rulings on the pending motions, which under Rule 36(B) of the Rules of Superintendence and
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Local Rule 15 of the Cuyahoga County Court of Common Pleas must be decided by the original

judge, Brian Corrigan. Yet, Judge Greene is unlawfully proceeding to exercise unauthorized

jurisdiction over the Hastings case by, among other things, scheduling a new trial date and

recently announcing that she “will be ruling on the outstanding motions.” (See Affidavit of Anna

Moore Carulas, Esq., ¶ 34, Ex. L). Accordingly, in order to prevent Judge Greene from ruling on

any of the pending motions and otherwise exercising any further jurisdiction over the Hastings

case, Relators respectfully request the Court issue an Alternative Writ prohibiting Judge Greene

from exercising jurisdiction over the Hastings case and compelling Respondents to re-assign the

case back to the randomly assigned judge under Rule 36(B) of the Rules of Superintendence.

STATEMENT OF FACTS

The facts of this case are set forth in the Second Amended Complaint for Writ of

Prohibition and the attached Affidavit of Anna Carulas, dated April 17, 2015. As set forth

therein, this case arises from the re-assignment of a medical malpractice action that was filed in

the Cuyahoga County Court of Common Pleas in June 2012 and was randomly assigned to Judge

Brian Corrigan. (Carulas Aff. ¶ 3, Ex. A). Thereafter, Judge Corrigan scheduled a jury trial to

begin on Monday, February 2, 2015. (Id. at ¶ 5, Ex. A, Docket, Journal Entry, dated June 19,

2014). At a final pretrial conference held on January 15, 2015, however, Judge Corrigan

indicated that he would likely be “spinning” the case to a visiting judge, and requested that the

parties consent to the assignment of the case to a visiting judge for purposes of trial to be held on

February 2, 2015. (Carulas Aff. ¶ 6). Although counsel were initially agreeable to having the

case tried by Visiting Judge William Coyne, Judge Corrigan's office later sent an e-mail on

January 29, 2015, that he was referring the case to Visiting Judge Lillian Greene for trial

“because Judge Greene has seniority and your case is first on the list. . . .” (Id. at ¶ 7-9, Ex. D).
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Thereafter, over the objections of Relators,1 Judge Corrigan issued a Journal Entry, which

provided that “[b]ecause of a conflict on the docket of the original judge, this case is hereby

referred to the Presiding/Administrative Judge for Reassignment to a Visiting Judge for Trial.”

(See Carulas Aff. Ex. A, Docket, Journal Entry, dated January 30, 2015). Moreover, on January

30, 2015, the Administrative Judge, John Russo, docketed a Journal Entry, which provides

“[d]ue to the unavailability of original Judge Brian J. Corrigan, this case is hereby transferred to

Visiting Judge Lillian J. Greene for trial.” (Id., Journal Entry, dated January 30, 2015) (emphasis

added). In so doing, Judge Russo did not reference any statute or rule that authorized the re-

assignment of the case to a visiting judge. (Id.) Accordingly, on February 1, 2015, Relators e-

filed a Complaint for Writ of Prohibition and Emergency Motion to Stay and Expedited

Alternative Writ, which were both docketed on February 2, 2015, by this Court.2

Upon review of the original complaint and motion, this Court issued an Order on

February 2, 2015, which denied “relators’ motions for emergency stay and for expedited

alternative writ.” (See Supreme Court Order of February 2, 2015). This February 2nd Order,

however, was based only upon the Relator’s original request to stay the Court’s Journal Entry,

1 In this original action, Relators are not objecting to the Chief Justice’s assignment of Judge
Greene to serve as one of the visiting judges for the Cuyahoga County Court of Common Pleas
under Article IV, Section 5(A)(3) of the Ohio Constitution. Rather, Relators object to the wholly
unauthorized transfer of the case to Visiting Judge Greene in violation of Sup. R. 36(B) and
Local Rule 15.0. In this regard, there is no evidence in the record that the Chief Justice has ever
assigned Judge Greene to act as the presiding judge over the Hastings case. Rather, upon
information and belief, Judge Greene was assigned to the Cuyahoga County Court of Common
Pleas for only limited periods of time and not for any specific case.

2 Anna Carulas, chief trial attorney for Relators in the Hastings case, also filed an Affidavit of
Disqualification on February 2, 2015, under R.C. 2701.03. Upon review, however, the Chief
Justice denied the Affidavit of Disqualification in a Judgment Entry that was signed on February
5, 2015. This February 5th judgment entry, however, only addressed the allegations of bias and
prejudice against Judge Greene, and did not address whether the case was properly assigned to
Judge Greene under Sup. R. 36(B). (Carulas Aff. Ex. E).
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dated January 30, 2015, which temporarily transferred the case to Visiting Judge Greene for a

trial to begin on February 2, 2015, “due to unavailability” of Judge Corrigan. Since February

2nd, however, the circumstances have substantially changed. Even though the trial did not begin

on February 2, 2015, and Judge Corrigan is no longer unavailable, Judge Greene has continued

to exercise jurisdiction over the Hastings case by, among other things, exercising judicial

authority over the scheduling of a new trial date and by recently announcing that she will be

ruling on the outstanding motions. (Carulas Aff. ¶ 22-25, 29-35, Ex. L). As a result, it now

appears the Hastings case has not been transferred to Visiting Judge Greene merely for trial, but

has been wrongfully re-assigned, without any authority, to Judge Greene for all purposes in

direct violation of the individual assignment system mandated by Sup. R. 36(B).

After the trial did not begin on February 2, 2015, the parties were directed by Judge

Corrigan’s staff to appear at a pretrial conference on February 9, 2015, before Visiting Judge

Greene for purposes of setting a new trial date. (Carulas Aff. ¶ 21-22). At the February 9th

conference, and over the objections of Relators, Judge Greene indicated on the record that she

was going to continue to exercise jurisdiction over the case and proceeded to re-schedule the trial

for April 6, 2015, when she was scheduled to begin a new limited term as a visiting judge. (See

Carulas Aff. ¶ 22-24, Ex. G, Transcript of February 9th Hearing, pp. 7-8). Although the new trial

date of April 6, 2015, was never journalized, the Docket reflects that there was a manual entry,

without any signed Order, which states: “Visiting Judge Lillian J. Greene Assigned to case

(Manually).” (See Carulas Aff. ¶ 25, Ex. A, Docket Entry, dated 2/9/2015). Since there is no

written order relating to this manual docket entry, it is far from clear where this docket entry was

made by Judge Greene, Judge Corrigan, or Judge Russo. Moreover, since the docket entry does

not state any reasons for re-assignment of the entire case to Judge Lillian Greene, it is not clear
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why the case is being re-assigned to Judge Greene for all purposes, particularly given that Judge

Corrigan is no longer “unavailable” to preside over the case and given that the Cuyahoga County

Court of Common Pleas has not adopted a local rule that authorizes the re-assignment of cases to

visiting judges.

Judge Greene therefore is clearly and patently without any lawful authority to exercise

jurisdiction over the Hastings case, including scheduling a new trial date and ruling on the

pending motions, which under Rule 36(B) of the Rules of Superintendence and Local Rule 15.0

of the Cuyahoga County Court of Common Pleas must be decided by the original judge, Brian

Corrigan, not Judge Greene. Notwithstanding this fact, Judge Greene has continued to exercise

jurisdiction over the case by, among other things, directing her bailiff to send an e-mail to all

counsel on April 16, 2015, which announced that the Hastings case has been re-scheduled for

trial on November 16, 2015, and that “Judge Greene has been sent and will be ruling on the

outstanding motions.” (Carulas Aff. ¶ 35, Ex. L, E-Mail, dated April 16, 2015). Absent the

issuance of an Alternative Writ by this Court, therefore, it is likely that Judge Greene will

continue to exercise unauthorized jurisdiction over the Hastings case by ruling on all pending

and future motions and by exercising judicial authority over all of the pre-trial, trial, and post-

trial proceedings.

LAW AND ARGUMENT

This Motion seeks an alternative writ of prohibition and mandamus prohibiting Judge

Lillian Greene from continuing to exercise any jurisdiction over the Hastings case and

compelling Respondents to re-assign the case back to the randomly assigned judge under Sup. R.

36(B). Under Ohio law, a party is entitled to a writ of prohibition “if (1) the court against whom

the writ is sought is exercising or about to exercise judicial power; (2) that the exercise of power

is unauthorized by law, and (3) that denying the writ will result in injury for which no other
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adequate remedy exists in the ordinary course of law.” State ex rel. Cleveland Elec. Illum. Co. v.

Cuyahoga County Court of Common Pleas, 88 Ohio St.3d 447, 727 N.E.2d 900 (2000) (citing

State ex rel. Ohio Edison Co. v. Parrott, 73 Ohio St.3d 705, 707, 654 N.E.2d 106 (1995)).

“However, where there is a patent and unambiguous lack of subject matter jurisdiction in the

court exercising judicial authority, it is not necessary to establish that the relator has no adequate

remedy at law in order for a writ to issue.” Id.

In general, this Court has granted writs of prohibition and mandamus where, as here, a

trial judge, without any authority, exercises jurisdiction over a pending case in direct violation of

the applicable rules. See, e.g., State ex rel. Engelhart v. Russo, 131 Ohio St.3d 137, 2012-Ohio-

47, 961 N.E.2d 118, ¶ 14 (granting prohibition and mandamus relief to prevent the unauthorized

exercise of jurisdiction and to vacate prior orders that were entered in violation of Civ. R.

41(A)). This case is no different because it involves the exercise of jurisdiction by a judge that

lacks any legal authority whatsoever to preside over the Hastings case. Indeed, where, as here,

“a lower court patently and unambiguously lacks jurisdiction to proceed in a cause,” a writ of

prohibition and mandamus may be issued “to correct the results of prior jurisdictionally

unauthorized actions” and “to prevent any future unauthorized exercise of jurisdiction.” Id.

Thus, where, as here, there is a “total and complete want of jurisdiction” by the lower court, this

Court has the plenary power to issue a writ of prohibition and mandamus “not only to prevent

excesses of lower tribunals, but to correct the results thereof and to restore the parties to the same

position that they occupied before the excesses occurred.” State ex rel. Adams v. Gusweiler, 30

Ohio St.2d 326, 329-330, 285 N.E.2d 22, 24 (1972).

Here, as discussed more fully below, it is clear that Judge Greene patently and

unambiguously lacks the jurisdiction to hear the Hastings case because the purported attempt to
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re-assign the entire case to her was without any legal authority whatsoever. Sup. R. 36(B) is

clear that any modifications from the individual assignment system “shall satisfy divisions

(B)(1)(a) to (c) of this rule and shall be adopted by local rule of court.” Id. (emphasis added). In

this case, however, the reassignment of the Hastings action did not satisfy the requirements of

Sup. R. 36(B)(1) (a) to (c) and was not undertaken pursuant to any local rule. Moreover, given

that the original, temporary re-assignment for a trial on February 2, 2015, is now moot and given

that the February 9th Docket Entry is unsigned and not supported by any written order, the Court

should conclude that the re-assignment of the entire case to Judge Greene was an ultra vires act

that was undertaken without any legal authority, and that Judge Greene is patently and

unambiguously without any jurisdiction to preside over the Hastings case. Accordingly, in order

to prevent the unauthorized exercise of jurisdiction by Judge Greene, the Court should issue an

Alternative Writ.

A. Any Deviations From The Individual Assignment System Must Be
Undertaken In Accordance With The Mandatory Requirements Of Sup. R.
36(B) And The Local Rules Of The Common Pleas Court.

As this Court is well aware, the common pleas courts in Ohio are governed by the Rules

of Superintendence for the Courts of Ohio, which have been promulgated based upon the

constitutional authority granted by Article IV, Section 5(A)(1) of the Ohio Constitution. In

particular, O. Const. Art IV, § 5(A)(1) provides, in relevant part, as follows:

(A)(1) In addition to the other powers vested by this article in the supreme court,
the supreme court shall have general superintendence over all courts of the state.
Such general superintending power shall be exercised by the chief justice in
accordance with the rules promulgated by the supreme court.

Ohio Const. Art. IV, § 5. In accordance with this constitutional grant of authority, therefore, the

Supreme Court has adopted the Rules of Superintendence (“Sup. R.”) that are applicable to all

courts of appeal, courts of common pleas, municipal courts, and county courts in this state.
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One of the chief safeguards for the fair and impartial disposition of cases is the Individual

Assignment System mandated by Sup. R. 36(B)(1). This rule provides, in its entirety, as follows:

(B)(1) Individual assignment system. As used in these rules, “individual
assignment system” means the system in which, upon the filing in or transfer to
the court or a division of the court, a case immediately is assigned by lot to a
judge of the division, who becomes primarily responsible for the determination of
every issue and proceeding in the case until its termination. All preliminary
matters, including requests for continuances, shall be submitted for disposition to
the judge to whom the case has been assigned or, if the assigned judge is
unavailable, to the administrative judge. The individual assignment system
ensures all of the following:

(a) Judicial accountability for the processing of individual cases;

(b) Timely processing of cases through prompt judicial control over cases
and the pace of litigation;

(c) Random assignment of cases to judges of the division through an
objective and impartial system that ensures the equitable distribution of
cases between or among the judges of the division.

In this regard, Sup. R. 36(B) mandates that “each multi-judge general, domestic relations,

and juvenile division of the court of common pleas shall adopt the individual assignment system

for the assignment of cases to judges of this division.” Id. Although Sup. R. 36(B) provides that

“[m]odifications to the individual assignment system may be adopted to provide for the

redistribution of cases involving the same criminal defendant, parties, family members, or

subject-matter,” it further provides that “[a]ny modifications shall satisfy divisions (B)(1)(a) to

(c) of this rule and be adopted by local rule of court.” Id. (emphasis added). In accordance with

Sup. R. 36(B), therefore, a number of common pleas courts in Ohio have adopted local rules that

provide the permanent or temporary re-assignment of cases in certain circumstances. See, e.g.,

Franklin County Local Rule 31; Hamilton County Local Rule 7; Lucas County Local Rule 5.02;

Montgomery County Local Rule 1.19. By so doing, these common pleas courts seek to ensure
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that the re-assignment of cases occurs only if authorized by the local rules, and not by judicial

whim in contravention to the mandatory requirements of Sup. R. 36(B).

The Cuyahoga County Court of Common Pleas also has adopted a local rule – Local Rule

15.0 – relating to the “Assignment Of Civil Cases For Trial.” A true and correct copy of

Cuyahoga County Local Rule 15.0 is attached to the Affidavit of Anna Moore Carulas as Exhibit

B. In particular, Local Rule 15.0(A) provides that “[a]ll civil cases shall be assigned to a judge

through a process either manual or electronic, which ensures a random selection of the judge and

preserves the identity of the judge until selected.” Id. Moreover, Rule 15.0(B) provides that “[i]t

shall be the duty of the assigned judge to handle all Court activity, including motions, emergency

matters, case management conferences, pre trials, trials, and any post trial matters associated

with the cases assigned to the docket.” Id. Although certain pretrial matters may be scheduled

by the Scheduling Office, Local Rule 15.0(D) provides that “[t]he trial date for a case will be set

by the judge to whom the case is assigned.” Id. (emphasis added).

In this regard, there is nothing in Local Rule 15.0 that authorizes the assigned judge or

the administrative judge to re-assign cases to visiting judges. Rather, Local Rule 15.0 provides

for the re-assignment of cases in only three circumstances: consolidation, the re-filing of cases,

and upon remand from an appellate court. In particular, Local Rule 15.0(H), (I), and (J) provide:

(H) Pursuant to Civil Rule 42, when actions involving a common
question of law and fact are pending in this Court, upon motion by any party, the
Court may order a joint trial of any or all of the matters in issue; it may order all
or some of the actions consolidated; and, it may make such orders concerning
proceedings as may tend to reduce unnecessary costs or delay. The motion for
consolidation shall be filed in all actions for which consolidation is sought. All
Judges involved in the consolidation motion shall confer in an effort to expedite
the ruling. The Judge who has the lower or lowest numbered case shall rule on the
motion. In the event that the Judges cannot agree, the motions shall be referred to
the Administrative Judge for ruling.
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(I) All cases re‐filed with the Clerk's Office which were dismissed
without prejudice pursuant to Civil Rule 41A on a previous occasion shall be
immediately assigned to the original docket identified on the case designation
form. In the event a case is incorrectly assigned to a judge, an order transferring a
previously filed case or related case to another judge must be entered within 120
calendar days from the date of the filing of the new complaint in the new case.

(J) If a case disposed by an assigned judge is reversed and remanded
by an appellate Court the case shall be returned to the docket of the assigned
judge. If a case is disposed of by a visiting judge and the case is reversed and
remanded by an appellate Court, the case shall be returned to the docket of the
assigned judge who referred the case.

(Cuyahoga County Local Rule 15.0(H), (I), and (J)).

Notwithstanding this fact, it has been the widespread custom and practice in Cuyahoga

County for assigned judges to refer their cases temporarily to a visiting judge for trial with the

consent of the parties. This local practice and custom is not set forth in any local rule. Rather, it

is a custom and practice that was based upon the consent of the parties who voluntarily agreed to

have their case tried by a visiting judge because the assigned judge was “unavailable” on the

scheduled trial date. This custom and practice, however, was traditionally based upon three

factors: (1) the unavailability of the assigned judge on the scheduled trial date, (2) the consent of

the parties, and (3) the temporary referral of the case for trial only. (Carulas Aff. ¶ 36-38). In

State ex rel. Peffer v. Russo, 110 Ohio St.3d 175, 2006-Ohio-4092, 852 N.E. 2d 170, for

example, this Court observed how this custom and practice worked in Cuyahoga County in

discussing a case that had been re-assigned from the original assigned judge, Judge Nancy

Russo. Id. at ¶ 3. In that case, “the case was called for trial on July 13, 2005, but because Judge

Russo was conducting a criminal trial, she offered to have the case assigned to a visiting judge.”

Id. The case was not referred to a visiting judge, however, because “[t]he parties refused” to

consent to the proposed transfer. Id.
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In prior briefing, Respondents’ counsel has argued that the administrative judge has the

authority to re-assign any civil case because the 1997 Commentary to Rule 36 provides that

“[o]nce a case is assigned to an individual judge, by lot, it may be reassigned or transferred to

another judge by order of the administrative judge.” See Commentary to Sup. R. 36 (1997).

This quoted language, however, comes from the commentary to Sup. R. 36, not the text of Sup.

R. 36, and thus it must be read in the context of the plain language of the rule, which expressly

states that any modifications to the individual assignment system must “satisfy divisions

(B)(1)(A) to (c) of this rule and be adopted by local rule of court.” Id. (emphasis added).

Accordingly, the commentary should not be read as authorizing the administrative judge to

transfer a case in a manner that conflicts with the plain language of Rule 36(B).

Indeed, in defining the powers of the administrative judge, Sup. R. 4.01, as amended

effective December 1, 2012, provides that the administrative judge has the authority to “assign

cases to individual judges of the court or division” only “[p]ursuant to Sup. R. 36.” See Sup. R.

4.01(C). The administrative judge, therefore, does not have the unbridled and unfettered

authority to re-assign cases to other judges at his or her whim or for any reason. Rather, under

both Sup. R. 4.01(C) and Sup. R. 36(B), any re-assignment of cases must comply with the

requirements of Sup. R. 36(B), which means that it must “satisfy divisions (B)(1)(a) to (c)” and

be authorized by local rule. Here, as previously discussed, there is no local rule in the Cuyahoga

County Court of Common Pleas that expressly authorizes the administrative judge to re-assign

cases to visiting judges. While Cuyahoga County Local Rule 2.0 provides that the

Administrative Judge “shall have full responsibility for and control over the administration, and

docket and calendar of the General Division,” it does not authorize the Administrative Judge to

re-assign cases to visiting judges in violation of the individual assignment system mandated by
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Sup. R. 36(B). To the contrary, the more specific local rule governing the “Assignment of Civil

Cases for Trial” – Local Rule 15.0 – limits the re-assignment of cases only to cases involving

consolidation, re-filing of a previously dismissed case, and upon remand from an appellate court.

In this regard, it is well-established that the re-assignment of cases should not occur by

judicial whim. Rather, any modification of the individual assignment system must be based

upon the applicable rules and must be supported by a legitimate justification. In Berger v.

Berger, 3 Ohio App.3d 125, 443 N.E.2d 1375 (8th Dist. 1981), for example, the 8th District Court

of Appeals reversed the re-assignment of a case because it was not “accompanied by a journal

entry executed by the administrative judge which states a justifiable reason for transferring

responsibility for the case to another judge.”3 Id. at 130. Although this Court later held in

Brickman & Sons, Inc. v. National City Bank, 106 Ohio St.3d 30, 2005-Ohio-3559, 830 N.E.2d

1151 (2005), that “an administrative judge’s entry of reassignment under authority of the Rules

of Superintendence” does not “require the administrative judge to state the reason for the

reassignment in the journal entry,” it only reached this conclusion because the reason for re-

assignment in Brickman was “clear from the record.” Id. at ¶ 28-29. In Brickman, in fact, the re-

assignment was expressly authorized by the local rules (Local Rule 15.0(H)) because it arose

from the re-filing of a previously dismissed case. Id. at ¶ 26-27. Thus, the re-assignment in

Brickman was clearly authorized by the local rules, even though the administrative judge had not

cited the local rules in his journal entry. Id.

3 We note that the Rules of Superintendence were different in 1981. At that time, Sup. R. 3(B)
granted the administrative judge with the authority to “cause cases to be assigned to the judges
within the division.” Berger, 3 Ohio App.3d at 129. Since Berger, however, the language of this
rule has been re-organized and amended to provide that the authority to “assign cases to
individual judges” must be exercised “[p]ursuant to Sup. R. 36.” See Sup. R. 4.01(C).
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This case is clearly different than Brickman. In this case, the administrative judge

originally re-assigned the case to Visiting Judge Greene for trial only “due to the unavailability

of the assigned judge Brian Corrigan.” (Journal Entry, dated 1/30/2015). This temporary re-

assignment, however, has now been wrongfully and arbitrarily expanded – without any legal

authority – by an unsigned docket entry that was not signed by the administrative judge and does

not state any reason why Judge Greene should continue to exercise jurisdiction over this case,

particularly given that Judge Brian Corrigan is no longer “unavailable,” as the original journal

entry had stated. Unlike Brickman, therefore, the re-assignment is not authorized by any legal

authority – no statute, no rule, or any order (other than an unsigned docket entry). The end result

is judicial chaos – the case has now been completely “re-assigned” to a visiting judge who is

only temporarily assigned to the Cuyahoga County Court of Common Pleas for limited periods

of time (not for any specific case), and is not authorized by the Rules of Superintendence or the

Local Rules to exercise any jurisdiction over the case.4 Accordingly, Relators respectfully

request the Court issue an alternative writ of prohibition and mandamus to prevent Judge Greene

from exercising any further jurisdiction over the Hastings action and to compel Respondents to

re-assign the case back to the originally, randomly-assigned judge in accordance with the

mandatory requirements of Rule 36 of the Rules of Superintendence.

4 We note that Judge Greene only has been assigned to act as a Visiting Judge in Cuyahoga
County for only limited periods of time, and thus is not always available to handle pretrial
proceedings at the courthouse. For example, when Relators’ counsel requested that any re-
scheduling of a new trial date take place at the courthouse before a court reporter, so that all
actions taken and any objections can be placed on the record, Judge Greene’s bailiff sent an e-
mail, dated April 7, 2015, which advised that Judge Greene was unavailable for a pretrial
conference because “visiting Judges aren’t supposed to come” to the courthouse “unless in trial.”
(Carulas Aff. ¶ 32, Ex. I, E-Mail, dated April 7, 2015).
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B. Relators Do Not Need To Establish That They Have An Adequate Remedy
At Law.

In their Motion to Dismiss, Respondents argue that this original action should be

dismissed because “a claim arising from the improper assignment of a judge” is the type of legal

error that can be cured by appeal, and that Relators therefore have an adequate remedy at law.

See State ex rel. Bell v. Pfeiffer, 131 Ohio St.3d 114, 2012-Ohio-54, 961 N.E.2d 181; State ex

rel. Hamilton Cnty. Bd. of Comm’rs v. Hamilton Cnty. Court of Common Pleas, 126 Ohio St.3d

111, 2010-Ohio-2467, 931 N.E.2d 98; State ex rel. Berger v. McMonagle, 6 Ohio St.3d 28, 451

N.E.2d 225 (1983). As previously discussed, however, this requirement to prove the lack of an

adequate remedy at law does not apply in cases involving the “patent and unambiguous” lack of

jurisdiction by the lower court. State ex rel. Cleveland v. Sutula, 127 Ohio St.3d 131, 2010-

Ohio-5039, 937 N.E.2d 88, ¶ 25; State ex rel. State v. Lewis, 99 Ohio St.3d 97, 2003-Ohio-2476,

789 N.E.2d 195, ¶ 18. As this Court explained in State ex rel. Adams v. Gusweiler, 30 Ohio

St.2d 326, 285 N.E.2d 22, “[i]f an inferior court is without jurisdiction whatsoever to act, the

availability or adequacy of a remedy of appeal to prevent the resulting injustice is immaterial to

the exercise of supervisory jurisdiction by a superior court to prevent usurpation of jurisdiction

by the inferior court.” Id. at 329. Thus, where, as here, Relators establish “a total and complete

want of jurisdiction by the lower court,” then a writ of prohibition and mandamus may issue “to

prevent excesses of lower tribunals” and “to restore the parties to the same position they

occupied before the excesses occurred.” Id. at 329-330.

This case involves the type of wholly unauthorized and ultra vires exercise of judicial

power that warrants the extraordinary remedy of a writ of prohibition. Unlike State ex rel.

Berger, supra, this case does not involve the exercise of judicial discretion or the

misinterpretation or misapplication of the applicable rules. Rather, it involves the complete
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disregard of the rules of superintendence by a lower court that has arbitrarily re-assigned a

pending case to a visiting judge without any legal authority whatsoever. It is not based upon the

rules of superintendence, the local rules, or any justifiable order of the administrative judge.

Rather, it is based upon an unsigned docket entry that patently and unambiguously violates the

mandatory requirements of Sup. R. 36(B) and wrongfully vests jurisdiction in a visiting judge

who has only been temporarily assigned by the Chief Justice to the Cuyahoga County Court of

Common Pleas for a limited period of time, not for a specific case.

As a result, the parties have been placed in the very difficult position of proceeding with

a visiting judge who has no legitimate authority and jurisdiction to rule on pending and future

motions, to set new trial dates, to hold status conferences, and/or to preside over any other

pretrial, trial, or post-trial proceedings. It is extraordinarily difficult, therefore, for the parties to

litigate the case in a normal manner because all of the proceedings are now inherently suspect

and the judge’s authority is subject to doubt, as Judge Greene herself acknowledged at the

February 9th Hearing in questioning whether she had the authority to rule on pending and future

motions in the Hastings case. (See Transcript of February 9th Hearing, pp. 11-12).5 It is critical,

therefore, for this Court to intervene now to correct this wholly unauthorized exercise of judicial

authority and to re-assign the case back to the original judge who clearly has jurisdiction over the

case under the Rules of Superintendence.

5 We note that Plaintiffs’ counsel also has been expressed her own doubt and confusion over
whether Judge Greene has the authority to rule on pending motions. In an e-mail, dated April 7,
2015, for example, Plaintiffs’ counsel requested a Hearing before Judge Corrigan on the pending
Motion for Attorney Fees and Costs. (Carulas Aff. ¶ 28, Ex. G). Then, in a second e-mail on
April 14, 2015, she requested that the bailiff for Judge Greene confirm “which judge will be
ruling on the outstanding motions.” (Id. at ¶ 33, Ex. J).
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In this regard, this case is significantly different from State ex rel. Berger v. McMonagle,

6 Ohio St.3d 28, 451 N.E.2d 225 (1983). In that case, the underlying action was one of several

cases that were re-assigned by the administrative judge “based upon a review of the caseloads of

judges in the court of common pleas for purposes of adjusting each judge’s docket containing

overaged cases.” Id. at 28. Although the appellants argued that the administrative judge erred

by failing to re-assign their case “by lot,” this Court affirmed the court of appeals’ dismissal of

the complaint for writ of mandamus and prohibition because it held, among other things, that the

“appellant possesses an adequate remedy at law by way of appeal to the court of appeals in

which he may contest an improper assignment.” Id. at 30.

In Berger, however, it was far from clear that the administrative judge was without any

legal authority to re-assign the case. Upon review, in fact, this Court cited the former versions of

Sup. R. 3(B) and Sup. 9 as providing at least some colorable authority for the administrative

judge to re-assign the case. Id. at 29, fn. 2 and 3 (citing former Sup. R. 3(B) and Sup. R. 9).

Thus, in Berger, the Court did not conclude that the newly assigned judge was patently and

unambiguously without any authority and jurisdiction to hear the case. As previously discussed,

however, Sup. R. 3(B) now has been re-organized and amended to provide that an administrative

judge’s authority to assign individual cases must be exercised “pursuant to Sup. R. 36(B),” see

Sup. R. 4.01(C), which means that the modification from the individual assignment system must

“satisfy divisions (B)(1)(a) to (c)” and be authorized by local rule. See Sup. R. 36(B)(2)

(emphasis added). Indeed, in this case, it is far from clear that the re-assignment of the case to

Judge Greene was actually based upon an order of the administrative judge at all, given that the

February 9th docket entry is unsigned and is not accompanied by a written order. Accordingly, in

light of the total and complete lack of authority to justify the re-assignment of the Hastings case,
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the Court should conclude that the requirement to establish the lack of an adequate remedy at law

is not applicable in this case. State ex rel. Adams, 30 Ohio St.2d at 329-330.

This case, therefore, is distinguishable from Berger. Unlike Berger, the re-assignment in

this case is not based upon the Rules of Superintendence. It is based upon an unsigned docket

entry that is not based upon any legal authority. Indeed, since Berger, this Court has explicitly

recognized that the administrative judge’s authority to re-assign cases is not unlimited, and that it

must be exercised in accordance with the Rules of Superintendence. See, e.g., State ex rel. Peffer

v. Russo, 110 Ohio St.3d 175, 2006-Ohio-4092, 852 N.E.2d 170, ¶ 16 (2006) (holding that

administrative judge lacked the authority under Sup. R. 4(B)(1) and Sup. R. 36(B)(1) to order the

assigned judge “not to proceed with the case”). Although the Peffer case involved the re-

assignment of the case to a private judge, it nevertheless recognizes that the administrative

judge’s authority to re-assign cases must be exercised in accordance with the Rules of

Superintendence, and thus must not be exercised in a manner that violates the plain language of

Civ. R. 36(B). Id. at ¶ 16. Moreover, unlike Berger, Peffer, and Brickman, it is far from clear

that the administrative judge in this case has actually authorized the complete transfer of this

case to Judge Greene, given that his January 30th journal entry only transferred the case for trial

only “due to the unavailability” of Judge Corrigan on February 2, 2015, and given that the

February 9th docket entry is unsigned and not accompanied by a written order. Accordingly,

given the total and complete lack of any legal authority to justify the re-assignment of the

Hastings case and the other unique and extraordinary circumstances presented in this case, the

Court should conclude that Relators are not required to establish that they do not have an

adequate remedy at law. Adams, 30 Ohio St. 2d at 329-330.



19

CONCLUSION

For these reasons, Relators respectfully request that the Court issue a peremptory or

alternative writ to prohibit Judge Lillian J. Greene from exercising any further jurisdiction in the

Hastings case and compelling Respondents to re-assign the case back to the original assigned

judge under Sup. R. 36(B).

Respectfully submitted,

s/ Stephen W. Funk
Anna Moore Carulas (0037161)
Stephen W. Funk* (0058506)
*Counsel of Record
ROETZEL & ANDRESS, LPA
1375 East 9th Street, 9th Floor
Cleveland, OH 44114
Telephone: 216.623.0150
Facsimile: 216.623.0134
acarulas@ralaw.com
sfunk@ralaw.com
Attorneys for Relators
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